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( Continued. )

CHAPTER VII.

TAXATION.

"Tiiii; power to impose taxes is one so unlimited in force and so

searching in extent, that tlie courts scarcely venture to declare that it is

siil)ject to any restrictions whatever, except such as rest in the discre-

tion of the authority which exercises it. It reaches to every trade or

occupation ; to every object of industry, use, or enjoyment ; to every

spec-ies of possession ; and it imposes a burden which, in case of failure

to tUscharge it, may be followed by seizure and sale or confiscation of

property'. No attribute of sovereignty is more pervading, and at no

point does the power of the government affect more constantl}- and

intimately all the relations of life than through the exactions made
under it.

'•' Taxes are defined to be burdens or charges imposed by the legisla-

tive power upon persons or property, to raise money for public pur-

poses. The power to tax rests upon necessit}', and is inherent in every

sovereignty. The legislature of ever}' free State will possess it under

the general grant of legislative power, whether particularly specified in

the Constitution an:ong the powers to be exercised by it or not. . . .

'' Having thus indicated the extent of the taxing power, it is neces-

sary to add tlint certain elements are essential in all taxation, and that

it will not follow as of course, because the power is so vast, that ever}'-

thing wiiich may be done under pretence of its exercise will leave the

citizen without redress, even though there be no conflict with express

constitutional inhibitions. Everything that may be done under the

name of taxation is not necessarily a tax ; and it may happen that an

oppressive burden imposed by the government, when it comes to be care-

fully scrutinized, will prove, instead of a tax, to be an unlawful confis-

cation of property, unwarranted by anj' principle of constitutional

government."— Cooley, Const. Lim. 6 ed. 587 (1890).^

In People v. Com'rs, 4 Wall. 244, 256 (1866), Nelson, J., for the

court, said : " It is known as sound policy that, in every well-regulated

1 " Primarily, the determination of what is a public purpose belongs to the legisla-

ture, and its action is subject to no review or restraint so long as it is not manifestly

colorable. All cases of doubt must be solved in favor of the validity of legislative

actions, for the obvious reason that the question is legislative, and only becomes judicial

wlien there is a plain excess of legislative authority. A court can only arrest the pro-

ceedings, and declare a levy void, when the absence of public interest in the purpose

for which the funds are to be raised is so clear and palpable as to be perceptible to

any mind at first blush."— Coolev, Princ. Const. Law, 2d ed. 57 (1891).

—

Ed.
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and enlightened State or government, certain descriptions of property,

aud also certain institutions— such as churches, hospitals, academies,

cemeteries, and the like— aj*e exempt from taxation ; but these exemp-

tions have never been regarded as disturbing the rates of taxation,

even where the fundamental law had ordained that it should be

uniform." *

WELLS V. HYATTSVILLE.

Maryland Court of Appeals. 1893.

[77 Md. 125.2]

R. Ford Combs, R. W. Hahercorn^ and Ifarlon Duckett, for the

appellants. Oscar Wolffs and A. S. N'iles (with whom was M, R,

Leverson^ on the brief), for the appellee.

McSherry, J., delivered the opinion of the court . . . The adop-

tion by the Board of Commissioners of Hyattsville of what is called the

single tax system— that is, a system under which the whole burden of

taxation is imposed upon the land, to the total exclusion of buildings,

improvements, and personal property— is the proceeding which caused

the petitioning tax-pa3'ers to make this application to the courts. It is

obvious that the questions now brought before us are of more than

ordinar}^ interest, and are far from being of mere local importance.

Apart from the preliminar}' inquir}' as to whether a correct interpreta-

tion of the Act of 1892, ch. 285, warrants the exemption of all buildings

and improvements in Hyattsville from municipal taxation ; the broader

one, involving the power of the legislature under the Declaration of

Rights, to impose the whole burden of taxation on one single class of

propert}', to the exclusion of all others, is distinctl}' presented. . . .

The Declaration of Rights, Article fifteen, provides that, " every per-

son in the State, or person holding property therein, ought to contribute

his proportion of public taxes for the support of the government,

according to his actual worth in real or personal property
;

3'et fines,

duties, or taxes may properly or justly be imposed or laid, with a politi-

cal view for the good government and benefit of the community." This

provision has, with a slight but not material change of phraseology,

been a part of the organic law of Maryland for considerably more than

a centur}-. Its predominant object is to provide b}- a fixed enactment

equalit}' in taxation, and to prevent, as far as possible, the burden of

supporting the government from falling upon some individuals to the

exclusion or exemption of others. It prohibits unjust discriminations,

^ As to the effect of legislative provisions or contracts for future exemption, see

infra. Laws Frnpairinfj the Obligation of Contracts. See also 1 Hare, Am. Const. Law,
604, 605 ; Picard v. East Tcnn., ^-c, R. R. Co., 130 U. S. 637. —Ed.

2 The statement of facts is omitted. — Ed.
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and whilst it remains in force tlie land-owner, be his possessions large

or small, will have an absolute and complete guarantee that public

taxes cannot be imposed upon the soil alone. Buildings, improvements,

and personal property are, under its terms, as liable to assessment for

taxation as land. Its theory is that tlie distribution of the burden over

every class of property alilie will lessen the proportion of each individ-

ual's contribution, whereby oppressive exactions from the owners of

any particular class of property will be impossible. As those who own
buildings, improvements, and personal property in any of its various

forms— as well intangible as tangible— are equally protected in their

possessions and in their natural rights, by the State and local govern-

ments, with those who own the land, the support of those governments

should place no heavier charge upon the one than on the other class of

individuals. This has been the uniform and consistent principle always

followed in Maryland. Eminently just in itself as a sound and long-

accepted axiom of political economy, it has been incorporated in her

organic law since November the third, 1776 ; it has been upheld by her

courts, and steadilj' and tenaciously adhered to by her conservative

people.

But the Act of 1892, not only nnder the construction placed upon it

by the appellee, but palpably by reason of its exemption of all personal

property, attempted to overthrow this salutarj- principle and to disre-

gard the fifteenth article of the Declaration of Rights, and to substitute

an experimental, if not a visionary scheme, which if suffered to obtain

a foothold will inevitably lead to ruinous consequences. By making

no provision for the assessment of personal property in the village of

Hyattsville, and by confining the assessment to lands and improvements

onh', the Act of 1892 undertook to exempt all personal property from

municipal taxation ; and if the appellee's interpretation of the Act be

conceded to be correct, it in like manner authorized the exemption of

buildings and improvements. Thus the whole cost of conducting the

municipal government in all its departments was attempted to be thrown

exclusively upon the land. If the legislature may lawfully do this in

the particular instance of Hyattsville, it may do the same thing in the

case of a larger and more populous municipality, and likewise with

reference to a county ; and if as to one county, then, too, as to every

county in the State. If the assessed valuations upon buildings and

improvements and upon personal property be stricken from the assess-

ment books of the several counties, and the taxes be levied only upon

the owners of the land, the burden would speedily become insufferable,

and the land would cease to be worth owning. Such a system would

eventually destroy individual ownership in the soil, and under the guise

of taxation would result in ultimate confiscation.

The wisdom of providing in the organic law against such abuses is

obvious, and the pi'ovision by which the people of the State are pro-

tected agamst them, embodies a fundamental principle which underlies

the American system of taxation.
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The attempt made by the Act of 1892 to disregard the fifteenth arti-

cle of the Declaration of Rights b}- exempting all personal pi'opert}-

from assessment must prove abortive, and as the Act undertakes to

esUblish a scheme of taxation not warranted by the organic law, it

must be stricken down as null and inoperative.

We are not to be understood as denying to the legislature the power,

when State policy and considerations beneficial to tlie public justify it,

to exempt, within reasonable limits, some species of property from tax-

ation. A long-continued practice, nearly contemporaneous in its origin

with the adoption of the Constitution itself, and many adjudged and

carefully considered cases decided b^- this court, abundantly support

that power. But a power to exempt for reasons and upon considera-

tions which are sufficient to upliold the exemption, is not a power to

nullify the Constitution of the State. Under th^pretext of granting

exemptions, different classes of property cannot be successively stricken

froni the tax lists, so as to destroy the equality prescribed by the fun-

damental law, and eventually to reduce the taxable basis to one kind

of property alone. Reducing the taxable basis to land b}' first excluding

personal propert}' altogether, and then excepting buildings and improve-

ments, is a perversion and not a legitimate exercise of the conceded

authority to make valid exemptions. If this be not so, then the very

power to exempt might be carried to the length contended for, and, if

carried that far, it would effectually abrogate the fifteenth article of the

Declaration of Rights. It is not necessary for the decision of this case,

nor would it be appropriate in this proceeding, to determine how far

the legislature may lawfull}' go in granting exemptions from taxation
;

it is sufficient to observe, that the most latitudinarian construction over

heretofore contended for did not pretend to advance the position

assumed by the appellee.

Nor can the Act of 1892 be upheld as one imposing a tax " with a

political view," in contradistinction to one levying a tax for the support

of tlie government. Whilst the Declaration of Rights prescribes the

rule of equality in levying taxes for the support of the government, it

is careful to provide that the legislature shall not be confined to the

laying of such taxes alone. Hence it declares : " Yet fines, duties, or

taxes may properly and justly be imposed or laid with a political view for

the good government and benefit of the community." In other words,

notwithstanding every person ought -to contril^ute his just proportion of

the public taxes for the support of the government according to his

actual worth in real or personal property, still, other duties or taxes of

a different kind may be imposed " with a political view" for the good
government of the community. Tyson et al. v. SUite^ 28 Md. 577.^

Tliis is not a qualification of the antecedent clause of the fifteenth

article. It is an enlargement of the power to tax. The two clauses of

the fifteenth article are not alternative, but are cumulative provisions,

^ This case, in 1868, sustains the validity of statutes, running back to 1844, which

tax "collateral inheritances, distributive shares, and legacies."— Ed.
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and consequently when public taxes are required to be raised for the

support of the government, upon a taxable basis fixed by an ascertain-

ment of property valuations, they are imposed according to the standard

of equality fixed m the first clause of the article ; and this standard

cannot be evaded by a mere declaration that the taxes are levied " with

a political view," when it is perfectly manifest that they are designed to

be levied in the usual way for the support of a municipal government.

The assertion that they are taxes of the one sort, when they are pal-

pably taxes of the other class, cannot make them what they are not,

nor cause them not to be what they essentially are. Taxes collected

for municipal purposes are taxes imposed for the support of govern-

ment, and are subject to the constitutional prohibition against inequality.

Daly v. Morgan et al., 69 Md. 460. But the right to lay other taxes

''with a political view" is not identical with a power to exempt all

personal propert}' from taxation. The right to impose other taxes is

in no sense a power to exempt at all ; and this broad exemption is not

an exercise of the authority to levy a tax with a political view. The
power to exempt is not derived from the second clause of the fifteenth

article, relating to the laying of taxes with a political view ; and the

latter power can never be appealed to as a justification for the use of

the former.

In our opinion, then, the Act of 1892, ch. 285, is null and void,

liecause plainly unconstitutional in its unrestricted exemption of per-

sonal property from assessment and taxation.

In Nonoich v. Co. Coni'rs of Hampshire, 13 Pick. 60 (1832), there

was a petition for a writ of mandamus requiring the defendants to re-

build a bridge, according to the requirements of a statute : Shaw, C. J.,

drew up the opinion of the court. The ground of objection on the part

of the commissioners is, that an Act of legislation, providing that the

expense of erecting a particular bridge shall be borne by a county, in

whole or in part, when by the operation of the general laws of the Com-

monwealth, without such legal provision, the expense would be borne

wholly by a town, is beyond the just scope of legislative power, and so

is unconstitutional and void.

If an Act, purporting to be a statute passed by the legislature, is not

warranted l)y the powers vested in the legislature, it is clear that such

Act cannot have the force of law ; and that it is the duty of the court so

to declare it, whenever it is claimed to be enforced as such. But this is

a higli and important judicial power, not to be exercised lightly, nor in

any case where it cannot be made to appear plainly that the legislature

have exceeded their powers. It is always to be presumed, that any

Act passed by the legislature is conformable to the Constitution and has

the force of law, until the contrary is clearly shown.
In the case before us this is the only question. The provisions of the f

Act are clear and explicit. It in terms makes it the duty of the county

commissioners to cause the bridge in question to be built, provided the
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expense does not exceed the sum of six hundred dollars, and to

charge one-half of the expense thereof upon the county.

Upon consideration, the court are all of opinion that the Act was not'

unconstitutional. We think it was competent for the legislature, hav-

ing regard to the singular and peculiar circumstances of a particular;

town, to provide that a particular bridge should be built partly at the
\

expense of the town, and partly at the expense of the county, within
(

which it is situated. It may happen that a wild, rapid stream, subject

to great floods and torrents, passing through a poor, thinly settled town,

may require for the public exigency several expensive bridges. It is

not contended that the legislature might not, by a general law, provide

for charging the expense of such bridges upon counties, or upon the

wliole State. But suppose there were only one county, or even town,

to which such Act of legislation could in its terms apply ; it seems diffi-

cult to find a valid distinction, that would warrant the legislature to

pass an Act, which, though in terms general, could apply to one town

or one bridge, and yet that should restrain them from doing the same

thing, by naming the particular town or describing the particular bridge.

In a question of this description, we must look at the substance of

legislative power, not at the mere forms in which it is exercised.

If in any case the legislature can exercise such a power, within the

limits prescribed to them by the Constitution, it is to be presumed, in

just deference to the authority of a co-ordinate branch of the govern-

ment, that in an}' particular case it was done discreetly, and with a just

regard to the relative rights and interests of different portions of the

community.

It will not throw much light on a question like this, to put extreme

cases of the abuse of such a power, to test the existence of the power it-

self. It is said that the expense of erecting bridges in one section of

the Commonwealth, may be charged upon the inhabitants of another

;

that the inhabitants of Suffolk may be taxed for a bridge in Berkshire,

But we think the decision in tliis case will warrant no such extravagant
conclusion. Bridges, though they are designed for public convenience,
and for all the citizens of the Commonwealth, yet are more immediately
beneficial to those whose local situation is such as to require the more
frequent use of them. The people of a town and county where a bridge

is situated, have an interest in it, and derive a benefit from it. greater

in degree, than the rest of the community, according to their local posi-

tion, and may therefore, on general principles of justice, be required to

contribute a larger share towards its erection and support. Tlie possi-

bility that such a power may be abused, has but a slight tendency to

prove that it does not exist. There are a variety of otiier cases, in

which it would be easy to suggest a possible gross abuse of legislative

powers, but in which there can be no possible question of the existence

of the power itself, under the express provisions of the Constitution. . . .

And there is another circumstance which, we think, rescues this Act
from the charge of violent innovation ; it is, that it has been the prac-
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tice, from the earliest times, to charge the cost of certain large and

expensive bridges, in whole or in part, upon counties ; and it is impos-

sible to deny the equity of these provisions.

The court are of opinion, that the Act in question was not unconsti-

tutional ; that it is a valid and binding law, which the commissioners

are bound to carry into effect, according to its terms.

A lorit of mandamus in the alteriiative ordtred.

In People v. Flagg, 4G N. Y. 401, 404 (1871), in sustaining a law which

authorized the building of certain roads by two towns, and required the

issuing and sale of town bonds to pay therefor, Church, C. J., for

* the court, said : ''The legislation involved in this case is challenged

T upon the ground that it is not competent for the legislature to compel
~' the town of Yonkers to incur a debt for the improvements authorized

to be made. It is conceded that the legislature could direct the im-

provements to be made, and could lawfully impose a tax upon the

property of the citizens of the town to pay the necessary expenses, or

that it might authorize a town debt to be created, with the consent of

the people of the town, or some officer or officers representing the

municipality ; but that it cannot directly compel the creation of the

debt, without the consent of the citizens or town authorities.

" All legislative power is conferred upon the Senate and Assembly
;

and if aii Act is within the legitimate exercise of that power, it is valid,

unless some restriction or limitation can be found in the Constitution

itself. The distinction between the United States Constitution, and

our State Constitution is, that the former confers upon Congress cer-

tain specified powers only, while the latter confers upon the legislature

all legislative power. In the one case the powers specifically granted

can only be exercised. In the other, all legislative powers not pro-

hibited may be exercised. It cannot be denied, that the sul)ject of the

laws in question is within legislative powers. The making and ira-

V-provemeut of public highways, and the imposition and collection of

taxes, are among the ordinary subjects of legislation. The towns

of the State possess such powers as the legislature confers upon

them. They are a part of the machinery of the State government,

and perform important municipal functions, which are regulated and

controlled by the legislature. Private property cannot be taken for

public use without compensation. But this principle does not inter-

fere with the right of taxation for proper purposes. The legislature,

in substance, directed certain highways to be made and constructed in

the town of Yonkers, and imposed a tax upon the town to pay the

I

ex[)enses of the work, but to prevent too large a tax at one time, it

directed bonds to be given, payable at different periods, so that no

more than a limited sum should become due at one time.

"The bonds to be given are town bonds ; they are to be issued by

town officers, and the tax to pay them is imposed upon the property of

the town. If the legislature may authorize the town to incur this debt,



CHAP. VII.] KELLY V. PITTSBURGH. 1197

why may it not direct it to be doue ? As a question of power, I am
unable to find any restriction in the Constitution. It is not within the

judicial province to correct all legislative abuses.

"That local expenditures and improvements should, in general, be

left to the discretion of those immediately interested, is manifestly just,

and is in accordance with the theory of our government. But v>hen

power^Js conceded, we have no right to inquire into the mottrEs or

.Reasons for doing the particular act.

'^^"Ttre^gisiation in question is open to serious criticism. It compels

a large, if not extravagant expenditure of money, and imposes oner-

ous burdens upon the people without their consent. If the object of

the expenditure was private, or if the money to be raised was directed

to be paid to a private corporation, who were authorized to use the

improvements for private gain, the question, in my judgment, would

be quite different ; and in tliis respect there is a limit, beyond which

legislative power cannot legitimately be exercised. But the defend-

ants cannot avail themselves of this principle. Here the purpose is

confessedly public, and the taxing power for such purposes is re-

strained only by restrictive provisions, and whether a tax shall be

imposed for the whole expenditure in one year, or spread over a series

of years ; and in the mean time the oblig.ations of the town, given on
matters of detail and discretion, which do not affect the power, and
with which courts cannot interfere."

KELLY V. PITTSBURGH.

Supreme Court of the United States. 1881.

[104 U. S. 78.]

Error to the Supreme Court of the State of Penns3-lvania.

The facts are stated in the opinion of the court.

Mr. Banid Agueio and Mr. Albert ISf. Sutton, for the plaintiff in
error. Mr. George Shiras, Jr., contra.

Mr. Justice Miller delivered the opinion of the court.

Tlie plaintiff in error, James Kelly, is the owner of eighty acres of
land, which, prior to the year 18G7, was a part of the township of Col-
lins, in the county of Alleghany and State of Pennsylvania. In that year
the legislature passed an Act by virtue of which, and the subsequent pro-
ceedings under it, this township became a part of the city of Pittsburgh.

,

The authorities of tiie city assessed the land for the taxes of the year:
1874 at a sura which he asserts is enormously bej'ond its value, and
almost destructive of his interest in the property. They are divisible

into two classes ; namely, those assessed for State and county pur-
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poses by the county of Alleghany, within which Pittsburgh is situated,

and those assessed by the city for city purposes.

Kelly took uu appeal, allowed by the laws of Pennsylvania, from the

original assessment of taxes, to a board of revision, but with what suc-

cess does not distinctly appear. The result, however, was unsatisfac-

tory to him, and he brought suit in the Court of Common Pleas to

restrain the city from collecting the tax. That court dismissed the bill,

and the decree having been affirmed on appeal by the Supreme Court,

he sued out this writ of error.

The transcript of the record is accompanied by seven assignments of

error. All of them exce[>t two have reference to matters of which this

court has no jurisdiction. Those two, however, assail the decree on the

ground that it violates rights guaranteed by the Constitution of the

United States. As the same points were relied on in the Supreme

Court of the State, it becomes our duty to inquire whether the}- are

well founded. They are as follows :
—

First, The Supreme Court of Pennsylvania erred in sustaining the

authority of the cit}- of Pittsburgh to assess and collect taxes from

complainant's farm-lands for municipal or city purposes, such exercise

of the taxing power being a violation of rights guaranteed to him by

article 5 of amendments to the Constitution of the United States.

Second, The Supreme Court of Pennsylvania erred in sustaining the

authority of the city of Pittsburgh to assess and collect taxes from

complainant's farm-lands for municipal or city purposes, such exercise

of the taxing power being a violation of rights guaranteed to him by

art. 14, sect. 1, of the amendments to the Constitution of the United

States.

As regards the effect of the Fifth Amendment of the Constitution,

it has always been held to be a restriction upon the powers of the

Federal government, and to have no reference to the exercise of such

powers by the State governments. See Withers v. Buckley^ 20 How.

84 ; Davidson v. New Orleans, 96 U. S. 97. We need, therefore,

give the first assignment no further consideration. But this is not

material, as the provision of sect. 1, art. 14, of the amendments relied

on in the second assignment contains a prohibition on the power of the

States in language almost identical with that of the Fifth Amendment.

That language is that " no State shall . . . deprive any person of life,

liberty, or propert}' without due process of law."

The main argument for the plaintiff in error— the only one to which

we can listen — is that the proceeding in regard to the taxes assessed

on his land deprives him of his property without due process of law.

It is not asserted that in the methods by which the value of his land

was ascertained for the purpose of this taxation there was any depar-

ture from the usual modes of assessment, nor that the manner of ap-

portioning and collecting the tax was unusual or materially different

from that in force in all communities where land is subject to taxation.

In these respects there is no charge that the method pursued is not due
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process of law. Taxes have not, as a general rule, in this country

since its independence, nor in England before that time, been collected

by regular judicial proceedings. The necessities of government, the

nature of the duty to be performed, and the customary usages of the

people, have established a different procedure, which, in regard to that

matter, is, and always has been, due process of law.

The tax in question was assessed, and the proper officers were pro-

ceeding to collect it in this way.

The distinct ground on which this provision of the Constitution of

the United States is invoked is, that as the land in question is, and

alwa3's has been, used as farm-land, for agricultural use onl}-, subject-

ing it to taxation for ordinary city purposes deprives the plaintiff in

error of his property without due proces's of law. It is alleged, and

probabl}' with truth, that the estimate of the value of the land for

taxation is very greatl}- in excess of its true value. Whether this be

true or not we cannot here inquire. We have so often decided that we

cannot review and correct the errors and mistakes of the State tribu-

nals on that subject, that it is onl}' necessary to refer to those decisions

without a restatement of the argument on which they rest. State Rail-

road Tax Cases, 92 U. S. 575 ; Kennard\. Louisiana, Id. 480 ; David-

son V. New Orleans, 96 Id. 97; Kirtland v. IlotchJciss, 100 Id. 491
;

Missouri v. Lewis, 101 Id. 22; National Bank v. Kimball, 103 Id.

732.

But, passing from the question of the administration of the law of

Pennsylvania by her authorities, the argument is, that in the matter

already mentioned the law itself is in conflict with the Constitution.

It is not denied that the legislature could rightfullj' enlarge the

boundary of the city of Pittsburgh so as to include the land. If this

power were denied, we are unable to see how such denial could be
sustained. What portion of a State shall be within the limits of a cit}'

and be governed by its authorities and its laws has always been con-

sidered to be a proper subject of legislation. How thickly or how
sparsely the territory within a city must be settled is one of the matters

within legislative discretion. Whether territory shall be governed for

local purposes by a county, a city, or a township organization, is one
of the most usual and ordinary sulijects of State legislation.

It is urged, however, with much force, that land of this character,

which its owner has not laid off into .town lots, but insists on using for

agricultural purposes, and through which no streets are run or used,

cannot be, even by the legislature, subjected to the taxes of a city, —
the water tax, the gas tax, the street tax, and others of similar char-

acter. The reason for this is said to be that such taxes are for the

benefit of those in a city who own property within the limits of such
improvements, and who use or might use them if they choose, while

he reaps no such benefit. Cases are cited from the higher courts of

Kentucky and Iowa where this principle is asserted, and where those

courts have held that farm-lands in a city are not subject to the ordinary
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cit}' taxes. It is no part of our dut}' to inquire into the grounds on

which tliose courts have so decided. They are questions whicli arise

between the citizens of those States and their own city authorities,

and afford no rule for construing the Constitution of the United States.

We are also referred to the case of Loan Association v. TopcJca (20

Wall. G55), which asserts the doctrine that taxation, though sanctioned

by State statutes, if it be [not] for a public use, is an unauthorized

taking of private property.

We are unable to see that the taxes levied on this property were

not for a public use. Taxes for schools, for the support of the poor,

for protection against fire, and for water-works, are the specific taxes

found in the list complained of. AVe think it will not be denied b}- any
one that these are public purposes in which the whole community have

an interest, and for which, by common consent, property owners every-

where in this countr}' are taxed.

There are items styled cit}' tax and cit}' buildings, which, in the

absence of any explanation, we must suppose to be for the good gov-

ernment of the city, and for the construction of such buildings as are

necessary for municipal purposes. Surely these are all public purposes
;

and the money so to be raised is for public use. No item of the tax

assessed against the plaintiff in error is pointed out as intended for

any other than a public use.

It may be true that he does not receive the same amount of benefit

from some or any of these taxes as do citizens living in the heart of

the city. It probably is true, from the evidence found in this record,

that his tax bears a very unjust relation to the benefits received as

compared witli its amount. But who can adjust with precise accuracy

the amount which each individual in an organized civil community shall

contribute to sustain it, or can insure in this respect absolute equality

of burdens, and fairness in their distribution among those who must

bear them ?

We cannot say judicially that Kelly received no benefit from the city

organization. These streets, if they do not penetrate his farm, lead to

it. The water-works will probably reach him some day, and may be

near enough to him now to serve him on some occasion. The schools

may receive his children, and in this regard he can be in no worse con-

dition than those living in the city who have no children, and yet who

pay for the support of the schools. Exery man in a county, a town,

a city, or a State is deeply interested in the education of the children

of the community, because his peace and quiet, his happiness and pros-

perity, are largely dependent upon the intelligence and moral training

which it is the object of public schools to supply to the children of his

neighbors and associates, if he has none himself.

The officers whose duty it is to punish and prevent ciime are paid

out of the taxes. Has he no interest in maintaining them, because he

lives further from the court-house and police-station than some others?

Clearly, however, these are matters of detail within the discretion,
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and therefore the power, of the law-making body within whose juris-

diction the parties live. This court cannot sa}' in such cases, however
great the hardship or unequal the burden, that the tax collected for

such purposes is taking the property of the tax-payer without due pro-

cess of law.

These views have heretofore been announced b\- this court in the

eases which we have cited, and in McMiUen v. Anderson^ 95 U. S. 37.

In Davidson v. JSFeio Orleans^ supi-a, the whole of this subject was
vevy fully considered, and we think it is decisive of the one before us.

Judgment affirmed}

1 Compare Erie v. Reed's Ex'rs, 113 Pa 468. As to the summary procedure that

is valid iu taxation, see Murray v. Hoboken Land Co., 18 How. 272 ; s. c. supra, p. 600,
and compare Davidson v. N. 0., 96 U. S. 97 ; s. c. supra, p. 610; Auffinordt v. Redden,
137 U. S. 310, 323; State Railroad Tax Cases, 92 U. S. 575.

Compare, on a like question, Morford v. Unger, 8 Iowa, 82 (1859). Stockton, J.,

for the court :
" The only question to be considered iu this case is, whether the Act

of the Legislature of Iowa, approved July 14, 1856, entitled 'An Act to amend the

Act to incorporate the city of iMuscatine ' is constitutional. By this Act, it is con-

ceded the limits of the city of Muscatine were extended about one mile on the east,

and about two miles on the north and west, beyond its former boundary. The plain-

tiff lived upon the territory brought into the city by the Act aforesaid, upon land

used exclusively for farming purposes, about oue mile from the old city limits, and
about the same distance from any lands laid out into city or town lots, or used as city

property. His land, so used, was taxed by the city at the sum of one dollar per acre.

This tax he refused to pay ; and liis property being distrained for the payment tliereof,

he brought this action of replevin, to test the constitutionality of the Act extending
the limits of the city. . . .

" The question where the proper line is to be drawn between the legitimate exercise
of the taxing power and an arbitrary appropriation of the property of an individual
under the mask of this power, is discussed at length by Marshall, C. J., in Cheaney
V. Ilooser, 9 B. Monroe, 330 ; and it is held by the court, tliat where there is no
other constitutional restriction upon the power of taxation, securing equalitv and
uniformity in the distribution of taxation, either general or local, the provision of
the Constitution which prohibit > the taking of private property for public use without
just compensation, furnishes the only available safeguard against legislation, which, in
its operation, may result iu the appropriation of the property of one for the benefit
of many.

" Conceding to the General Assembly a wide range of discretion as to the objects of
taxation, the kind of property to be made liable, and the extent of territory within
which the local tax may operate, it is argued, in the opinion referred to, that there
must be some limit to this legislative discretion ; which, in the absence of any other
criterion, is held to consist in the discrimination to be made, between what mav rea-

sonably be deemed a tax, for which a just compensation is provided in the objects to
which it is to be devoted, and tliat which is palpably not a tax, l)nt which, under the
form of a tax, is the taking of private property for public use, without just compen-
sation. If there be such a flagrant and palpable departure from equity, in the burden
imposed; if it be imposed for the benefit of others, or for purposes in which tliose

objecting have no interest, and are, therefore, not bound to contrilmte, it is no matter
in wliat form the power is exercised — whether in the unequal levy of the tax, or in

tlie regulation of the boundaries of the local government, which results in subjecting
the party unjustly to local taxes, it must be regarded as coming within the prohibi-

tion of the Constitution designed to protect private rights against aggression, iiowever
made, and whether under the color of recognized power or not.

" It is urged by the plaintiff, that his farm, which is sought to be brought within
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the jurisdiction of the city, is agricultural land; that it is one mile from the old boun-

dary of the city, and the same distance from any lauds laid out into city lots, or used

or needed for city purposes ; that he can derive no benefit from the extension of the

municipal government over him and liis property ; and that the Act subjecting him to

taxation at the will of the city council, and for its benefit, is an appropriation of his

private property for the use of the city, without any compensation or benefit accruing

to him in return.

" We have no doubt, as is held in Cheaney v. Hooser, supra, that if the owner of

land adjoining a city or town should lay the same off into lots, and invite purchasers

and settlers to occupy it with dwellings or otherwise, be could not object to a law ex-

tending the authority of the local government over him and his land so laid out and

occupied. But if the case is that of vacant land, or a cultivated farm, occupied by

the owner for agricultural purposes, and not required for either streets or houses, or

other purposes of a town, and solely for the purpose of increasing its revenue, it ia

brought within the taxing power, by an enlargement of the city limits, such an Act,

though on its face providing only for such extension of the city limits, is in reality

nothing more than authority to the city to tax the land to a certain distance outside

of its limits ; and is, in effect, the taking of private property without compensation.

The force and effect and obvious intent of the Act is, to subject such outside lands to

city taxation, without the pretext of extending the protection of the city over tiiem,

and when the power of the legislature over local regulations and government furnishes

no legitimate basis for the Act.
" In Wells V. City of Westo?i, 22 Missouri, 385, the Supreme Court of Missouri,

while conceding to the legislature the uncontrolled power of taxation, subject only to

the constitutional restriction, that ' all property subject to taxation shall be taxed in

proportion to its value
;

' and conceding, also, the right to delegate to subordinate

agencies, such as municipal corporations, the power of taxation, have denied to it the

power to tax arbitrarily the property of one citizen and give it to another ; and on

this ground have held, that the legislature cannot authorize a municipal corporation

to tax, for its own local purposes, land lying beyond the corporation limits.

" And so it is held by the Court of Appeals of Kentucky, in conformity with the

principles laid down in Cheaney v. Hooser, supra, that altiiough the legislature has

power to extend the limits of cities and towns, and include adjacent agricultural

lands, without the consent of the owner, yet the corporation authorities cannot tax

such property as town property, and subject it to the city burdens, without the consent

of the owner, until it shall be laid off into lots and u.sed as town property. The decision

is made distinctly on the ground that the Act of the Legislature was an invasion of

private property, contrary to the principles of our couscitutional law, under color of

the power of taxation. City of Covington v. Southgate, 15 B. Monroe, 491. . . .

" The extension of the limits of a city or town, so as to include its actual enlarge-

ment, as manifested by houses and population, is to be deemed a legitimate exercise

of legislative power. An indefinite or unreasonable extension, so as to embrace

lands and farms at a distance from the local government, does not rest upon the same
,

authority. And although it may be a delicate, as well as a difficult, duty for the judi-

ciary to interpose, we have no doubt but strictly there are limits beyond which the

legislative discretion cannot go. It is not every case of injustice or oppression which

may be reached ; and it is not every case which will authorize a judicial tribunal to

inquire into the minute operation of laws imposing taxes, or defining the boundaries

of local jurisdictions The extension of the limits of the local authority ma_v in some

cases be greater than is necessary to include the adjacent population, or territory laid

out into city lots, without a case being presented, in which the courts would be called

upon to apply a nice or exact scrutiny as to its practical operation. It must be a case

of flagrant injustice and palpable wrong, amounting to the taking of private property,

without such compensation in return as the tax-payer is at liberty to consider a fair

equivalent for the tax.

" In the case of City of Covington v. Southgate, 15 B. Monroe, 498, it was held by

the court, that as Southgate had made no town upon his land, and desired none; and
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WEIMER V. BUNBURY.i

Supreme Court of Michigan. 1874.

[30 Mich. 201.]

[BuNBURY brought trespass for taking and carrying away his goods.

Plea, tlie general issue
;
giving notice of certain facts in justification, to

the effect that the said plaintiff, being treasurer of a cit}', made default

in collecting and paying over taxes to Hess, the count}' treasurer ; that

Hess, under color of a statute, issued a warrant to the defendant

Weimer, reciting this default and the amount thereof, and directing

him to collect the said sum from the estate of the plaintiff; and tliat

Weimer acted by virtue of this warrant. At the trial the plaintiff

objected to the defendant's offer of proof, on the ground, among others,

that the statute alleged as authorizing tlie warrant was unconstitu-

as there appeared no legitimate necessity to justify the extension of the city boundary,

without his consent, it presented a case of taxation for the benefit of others, and was

under the color of taxation, an appropriation of private property without compensa-

tion. We think the case made by the present plaintiff is quite as strong as tlie one

cited. His land is situated too far from the city of Muscatine to be deemed, in any
just sense, a part of it. He does not desire to lay it off into city lots, but desires

to use it as farming land. It is idle to say that the protection afforded by the city

authority, or the privilege of voting at the city elections, furnishes a just equivalent

for the burdens imposed upon him in the shape of taxes, by the city; and the attempt

to extend its jurisdiction over him and his property must be regarded as an attempt

to take private property for public use, and within the prohibitory clause of the Con-

stitution.

"The restriction in the fifth section of the Act, 'that the lands lying within the

territory brought into the city, not laid out into lots and out-lots, sliall not be assessed

or taxed otherwise than by tiie acre, according to its value for agricultural, horticul-

tural, mining, and other purposes,' does not relieve the Act of its objectionable fea-

tures, or strengthen, in any degree, the case of the defendant. It would seem to

indicate, on the other hand, that the city was seeking to bring within its power, for

the purpose of taxation, land used for farming purposes, and not needed for city lots,

without any expectation of rendering a just ecjuivalent for the burdens it designed

to impose. The difficulty is in no manner obviated by the suggestion, tiiat the city

only proposes to tax the land of the plaintiff by the acre, as agricultural lands, and
not as city lots. It can make little difference to the plaintiff in what manner his

property is taxed. Whether as city lots, or by the acre, as agricultural land. It is

the power to ta.x in any shape to which he objects. It might as well be attempted to

call the tax itself by some less objectionable name. Judgment reversed."

In Fulton v. Davenport, 17 Iowa, 404 (1864), the court (Lowe, J), upon a referee'.s

detailed report as to the situation of the lot in question, and its relation to the city

proper, undertakes to lay down a working rule. Compare Brads/taw v. Onudia, 1 Neb.

16, a case of the same sort, where the court make a similar attempt to lay down a
rule.

See Cooley, Const. Lim. 6th ed. 616, n. 3: "It would seem as if there must be

great practical difficulties— if not some of principle— in making this disposition of

such a case."— Ed.
i Spencer v. Merchant, supra, p. 647, may well be examined at this point.— Ed.
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tional, as dopriving the dcfeiuliuit of bis property without due process

of law. Verdict and judgment for Ihe defendants.]

terror to Berrien Circuit. Jb^dioard Bacon and C. I. JFalkcr, for

plaintiff in error. JS. 31. Plimpton and D. Darivin Iluffhcs, for

defendant in error.

CoOLEY, J.^ . . . The position taken by the defendant in error is,

that the words "due process of law," made use of in the section of

the constitution last referred to, imply, in the words of Judge Rronson,

"a prosecution or suit, instituted and conducted according to the pre-

1 The following passage of the opinion, from what is here omitted, may be inserted

as a note :
—

" Under our revenue system, the supervisors of townships and cities make an annual

assessment of persons and property for the purposes of taxation. The auditor-general

apportions the State tax among the counties, and transmits notice of the apportion-

ment to the clerks of the boards of supervisors respectively. Comp. L., § 996. The
supervisors determine the amount of county taxes, and apportion State and county

taxes among the townships. lb., § 997. The clerk of the board makes two certificates

of tlie amount apportioned to eacli townsliiji and ward, one of which he delivers to the

county treasurer, and the other to the proper supervisor. lb., § 998. The supervisor

proceeds to levy tlie taxes specified in the certificate, lb
, § 999 ; and on or before

November 15, notifies the township or ward treasurer of the amount, who must, on or

before the 25th of Xovemlier, give bond to the county treasurer, and his successors in

office, with sureties, conditioned that he shall duly and faithfully perform the duties

of his office. lb., § 1000. For this bond the county treasurer gives a receipt, lb.,

§ 1001 ; which is presented to the supervisor, who thereupon delivers to the township

treasurer a copy of the assessment roll, with the taxes all extended thereon, including

not only the State and county, but also all township, school, highway and s])ecial taxes,

and with a warrant attached, wiiich shall specify particularly the several amounts and

purposes for which said taxes are to be paid into the county and township treasuries,

respectively. lb., § 1002. This warrant is to be under the hand of the supervisor,

commanding the treasurer to collect from the several persons named in tlie roll the

sums assessed against them, and to retain in his hands the amount receivable by law

into the township treasury for tlie purposes therein specified, and to account for and

pay over to the county treasurer the amounts therein specified for State and county

purposes, on or before the first day of February then next ; and it is to authorize the

treasurer, in case an}' person named in the assessment roll shall neglect or refuse to

pay his tax, to levy the same by distress and sale of his goods and chattels. lb.,

§ 100.3. The townfship treasurer must, 'within one week after the time specified ia

his warrant for paying the money directed to be paid to the county treasurer, pay to

such county treasurer the sum required in his warrant, either in delinquent ta.xes or in

funds then receivable bylaw.' lb., § 1018. The provision under which the county

treasurer issued the process now in question, is as follows .
' If any township treasurer,

ward collector, or other collecting officer shall neglect or refuse to pay to the county

treasurer tlie sums required by his warrant, or to account for the same as unpaid, as

required by law, the county treasurer shall, within ten days after the time when such

payment ought to have been made, issue a warrant under his hand, directed to the

sheriff of the county, commanding him to levy such sum as shall remain unpaid

and unaccounted for, together with his fees for collecting the same, of the goods and
chattels, lands and tenements of such township treasurer, ward collector, or other

collecting officer, and their sureties, and to pay the said sums to such county treasurer,

and return such warrant within forty days from the date thereof.' lb., § 1029.

" It is, perhaps, not necessary to notice statutes further, except to say that under the

charter of the city of Niles there are no ward collectors or treasurers, but the duty of.

collecting for the wiiole city is devolved upon the treasurer of the city."— Ed.
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scribed forms and solemnities for ascertaining gnilt or determining the

title of property." Taylor v. Porter, 4 Hill, 147. In this case there

has been no prosecntion or suit ; the county treasurer has adjudged the

case without a hearing, and issued final process to seize property in

enforcement of his conclusion. Such summary process, it is said, which

gives the party whose property is seized no opportunity to contest the

claim set up against him, cannot be due process of law.

There is nothing in these words, however, that necessarily implies

that due process of law must be judicial process. Much of the process

by means of which the government is carried on and the order of

society maintained is purely executive or administrative. Temporary
deprivations of liberty or propert}' must often take place through" the

action of ministerial or executive officers or functionaries, or even of

private parties, where it has never been supposed that the common law

would afford redress. One in whose presence a felony is committed is

in dut}' bound to restrain the offender of his libert}- without waiting for

the issue of a magistrate's warrant,— 4 Bl. Com. 292-3 ; and the trav-

eller who finds the public way founderous crosses the adjacent field

without fear of legal consequences. Holmes v. Seeley, 19 Wend. 507
;

Camphell v. Mace, 7 Cush. 408. Our laws for the exercise of the right

of eminent domain protect parties in going upon private grounds for

the preliminary examinations and surveys. It ma}- be said that in

none of these cases is the deprivation final or permanent, but that is

immaterial. The constitution is as clearly violated when the citizen

is unlawfully deprived of his liberty or pi-operty for a single hour, as

when it is taken away altogether. Estrays were at the common law
taken up and disposed of without judicial proceedings, — 1 Bl. Com. 297

;

and our statutes have always made provisions under which, if the}- were
complied with, the owner of stray beasts might be deprived of his

ownership b}' ex jyaj-te proceedings not of a judicial character. Where
an individual creates with his property a public or private nuisance, the

common law permits the citizen who suffers from it to become •• his own
avenger, or to minister redress to himself," — 3 Bl. Com. 5, 6 ; and he

may even destroy the property if necessary to the removal of the nuis-

ance. Hioig v. Shoneberger, 2 Watts, 23 ; Inhabitants of Arundel v.

McCullocJi, 10 Mass. 70; JVefmorev. Tracy, 14 Wend., 250. The de-

struction by the act of the party is as lawful as if it had been preceded by
a judgment of a competent court, the only difference being that the party

when called upon to justify the act must in the one case prove the facts

warranting it, while in the other he would be protected by the judgment.
No one probably would dispute the levy of distress by a private indi-

vidual being due process of law in the cases in which the law permits
it. 3 Bl. Com. 6. It is true that the party whose property has been
distrained may contest the proceedings by suit in the common-law
courts, but he fails if they prove to have been regular. The military

law affords abundant illustration on this point. The principles on which
it is administered have but little in common with those which control

VOL. 11.— 2
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judicial investigations, and tlie process under which men are restrained

of their liberty under it is sometimes very summary and even arbitrary.

But ihis law is just as much subject to the constitutional inhil)itions as

is the code of civil remedies. See JUx. parte Milligaa^ 4 Wall. 2. But
the [)roceedings for the levy and collection of the public revenue afford

still better illustration. Almost universally these are conducted with-
"; out judicial forms, and without the intervention of the judicial autliority

;

the few cases in which statutes have required the action of courts being

exceptional. Where such action is not required, the proceedings are

regarded as purely administrative, and any hearing allowed to parties

/ in their progress has not been in the nature of a trial, but as a means

]
of enlightening the revenue officers upon the facts which should govern

their action. This has been so from time immemorial, and it lias never

been supposed that the taxpayer had a constitutional right to resist

j

the tax because he had never had any judgment against him on a

judicial hearing to fix its amount.

There are, unquestionabl}'^, cases in which expressions have been

used implying the necessity for a common-law trial before, in an}' in-

stance, a man can be deprived of his property ; but the\' will be found

on investigation to be cases calling for no such sweeping statement. If

an}' court has ever decided that judicial proceedings are of constitutional

necessity in appropriating property under the power of taxation, the

case has not been brought to our attention, and has been overlooked ia

our investigations. This would be most extraordinary if the necessity

existed, for tax S3'stems similar to our own have prevailed ever since

our government was founded, and it cannot be said that tax laws are

usually so popular as to disarm every person of any legal objections

which he might suppose available to relieve him of their burdens. On
the contrary, no laws are contested more vigorously, and with none are

people more critical in looking after defects and infirmities. It may be

safel}' asserted, without fear of contradiction, that if the collection of

the revenue could only be made through legal proceedings, the true

principle would not have been left to so late a discovery, but the wheels

of government would long ago have been blocked by litigious parties

until an entirely new system could be substituted. And it need hardly

be said that any new system in which courts should be made the ad-

ministrators of the revenue would necessarily be so cumbrous, and so

subject to impediments and delays, as to make a constitutional provision

requiring it a great public inconvenience.

There is nothing technical, or, we think, obscure, in the requirement

that process which divests property shall be due process of law. The
constitution makes no attempt to define such process, but assumes that

custom and law have already settled what it is. Even in judicial pro-

ceedings we do not ascertain from the constitution what is lawful

process, but we test their action b}' principles which were before the

constitution, and the benefit of which we assume that the constitution

1
was intended to perpetuate. If there existed, before that instrument
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was adopted, well-known administrative proceedings which, having their

origin in a legislative conviction of their necessity, had been sanctioned

by long and general acceptance, we are no more at liberty to infer an

intent in the people to prohibit them by implication from any general

language, than we should be to infer an intent to abridge the judicial

authority b}- the use of similar words. The truth is, the bills of rights

in the American constitutions have not been drafted for the introduc-

tion of new law, but to secure old principles against abrogation or

violation. The>' are conservatory instruments rather than reforma-

tory ; and the}' assume that the existing ptinciples of the common law

are ample for the protection of individual rights, when once incor-

porated in the fundamental law, and thus secured against violation.

We are, therefore, of necessit}-, driven to an examination of the pre-

vious condition of things, if we would understand the meaning of due

process of law, as the constitution employs the term. Nothing pre-

viously in use, regarded as necessarj- in government and sanctioned by

usage, can be looked upon as condemned by it. Administrative process

of the customary sort is as much due process of law as judicial process.

"We should meet a great many unexpected and ver}' serious embarrass-

ments in government if this were otherft'ise. The words, it has very

justlv been said, " were intended to secure the individual from the

arbitrary exercise of the powers of government, unrestrained bj* the

established principles of private riglits and distributive justice." Per

Johnson, J., in Bank of Columbia v. Okely^ 4 Wheat. 235. It has

been said, with special reference to process for the collection of taxes,

that " an\' legal process which was originally founded in necessity, has

been consecrated b}' time, and approved and acquiesced in by universal

consent, must be considered an exception to tlie right of trial b\- jury,

and is embraced in the alternative ' law of the land.' " State v. Allen,

2 McCord, 56. In High v. Shoemaker^ 22 Cal. 363, the same doctrine

was held in a revenue case. In Rockwell v. Nearing, 35 N. Y. 308,

which is quoted for defendant in error as sustaining his position, the

opposite view is ver}- distinctly taken, "There are," sa3-s Porter, J.,

" man\' examples of summary proceedings which were recognized as

due process of law at the date of the constitution, and to these the

prohibUioyi has 7io application.'^ Yet the same judge, in a previous

portion of his opinion, had quoted with approval the general language

of other cases, which might be understood as implying the necessity

of a judicial hearing to due process of law ; and the case is an illustra-

tion of the danger of deducing general principles to govern one class

of cases, from isolated expressions made use of in deciding another

class. A day in court is a matter of right in judicial proceedings, butj

administrative proceedings rest upon different principles. The part}'

affected by them may always test their validity by a suit instituted for

the purpose, and this is supposed to give him ample protection. To
require that the action of the government, in every instance where it

touches the right of the individual citizen, shall be preceded by a



1208 WEIMER V. BUNBURY. [CHAP. VIL

judicial order or sentence after a hearing, would be to give to the

judiciary a supremacy in the State, and seriously to impair and impede

the etliciency of executive action.

But it may be argued that tlie warrant in question is not a necessary

or usual process under revenue laws. It cannot be said, however, that

summary process to enforce payment by a defaulting collector is very

unusual. The Territorial Act of 1833 required the auditor to report

such a defaulter to the governor, and unless he settled up and paid all

arrearages witliin tliirty days after the report, he was to be removed

from office. Code of 1833, p. 169. In the Revised Statutes of 1838,

p. 87, § 12, the provision was introduced for the issue, by the county

treasurer, of a warrant to the sheriff in the nature of an execution

against the collector. This provision had been in force for twelve years

before the present constitution was proposed, and we are not informed

that its validity had ever been questioned. Similar statutes had existed

in other States. In Massachusetts and New York, from which we
derived the larger portion of our statutes, they had been in force for a

period dating back of tlie organization of our State government ; and

in neither State does it seem to have been disputed, that such summary
process was '•'due process of law." The legislature of this State, by

providing for it in repeated enactments, have shown their conviction of

its necessity ; and the constitutional convention, though they made
several express provisions to insure justice and equality in matters of

taxation, passed this legislation b}' in silence. We think,_therefure,

that summary process to enforce payment by a delinquent collector

cannot be held forbidden. ...
The circuit judge held the statute constitutional, but that plaintiff in

error was not justified by its provisions. If he was right in this, any

consideration of the constitutional question might have been waived,

upon the ground that a legislative act should not be declared unconsti-

tutional unless the point is presented in such form as to render its

decision impei'ative. JEJx parte Jia7ido/2yh, 2 Brock. 447 ; Frees v.

Ford, 6 N. Y. 177; Hoover v. Wood, 9 Ind. 287; MoUle & Ohio

R. Ji. Co. v. State, 29 Ala. 573. It is not imperative, so long as it

appears that the case can be disposed of in onl}- one wa}', whether the

law is held valid or not. But as the general principle of this statute has

always been deemed important in this State, we have thought it proper

to express our opinion of its constitutional validit}-, pausing only when

we reach a provision wliich seems defective in its protection of indi-

vidual rights, and which, whether constitutional or not, it may fairly be

})resumed the legislature might be inclined to modif}' on their attention

being called to it. Waiving, therefore, the question of the validity of

this provision, we proceed to show why, in our opinion, the county

treasurer's warrant was not justified by its terms. . . .

The judgment must be affirmed, with costs.

The otlier Justices concurred.
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HOOPER V. EMERY et al.

Supreme Judicial Court of Maine. 1837.

[14 Me. 375.]

The case came before the court on a statement of facts, which suffi-

ciently appear in the opinion of the court. There was a brief argu-

ment by Fairfield and Ilahies, for the plaintiff, and by ^. G. Goodwin^
for the defendants.

The opinion of the court was drawn up, and delivered the week
following, at the adjourned term in Cumberland, by

Shepley, J. This is an action of assumjysit, brought to recover a

sum of money alleged to be due from the defendants to the plaintiff.

The facts are agreed ; and from the agreement of tlie parties it ap-

pears, that at a legal meeting of the inhabitants of the town of Bidde-

ford, qualified to vote in town affairs, on the fourth day of April,

1837, a vote was passed to receive the money apportioned to the town
under the Act of the eighth of March, 1837, c. 265, entitled " An Act
providing for the Disposition and Repayment of the Public Money,
apportioned to the State of Maine, on Deposit, by the Government
of the United States." And the defendants were chosen trustees

to receive and " appropriate it." ^t the same meeting, a vote was
passed, that the money so received should ""Be divided among the in-

,

liaWt!rarts'ot~tTie town according to families." The defendants, before

the commencement of this suit, received the money apportioned to the

town of Biddeford ; and on demand being made by the plaintiff, an
inhabitant of said town and having a family, they refused to pay to

him any portion thereof, assigning as a reason, " that the town could

not legally make such a disposition of it."

If the plaintiff is entitled to recover anything, the amount to be

recovered is agreed. The parties agree, also, to waive all objections to

the form of the process fvnd mode of proceeding ; and judgment is to

be rendered according to the rights of the parties. . . .

Tills State had the right to prescribe the conditions upon which the

municipal corporations should receive the money, and to define and
limit their powers in relation to the use and employment of it. This

has been done by the enactments before recited ; and these corpora-

tions have no power over it, not derived from the provisions of the Act
of the eighth of March.

" The inhabitants of every town in this State are declared to be a

body politic and corporate " by the statute ; but these corporations de-

rive none of their powers from, nor are any duties imposed upon them
by, the common law. They have been denominated quasi corpora^

tions, and their whole capacities, powers, and duties are derived from

legislative enactments. They cannot therefore appropriate this money
in any other manner than is provided in the Act of the ^th of March.
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The manner in which it can be appropriated is clearly pointed out in

the clause " that any city, town, or organized plantation is hereby

authorized to appropriate its portion of the surplus revenue, or any
part thereof, for the same purposes, that they have a right to any
moneys accruing from taxation ; also, to loan the same in such man-
ner as they deem expedient, on receiving safe and ample security

therefor." . . ,

Whether the town could legally divide it among the inhabitants
*' according to families," is the direct question for consideration. And
it is to be determined by ascertaining, whether they can so appropriate
'*' moneys accruing in the treasury from taxation ;

" because it can

'only be appropriated according to the express terms of the Act " for

the same purposes."

Towns can appropriate moneys derived from taxation only to the

purposes for which they are authorized by law to assess and collect

them. The legislature has determined the purposes or uses for which

money may be granted, assessed, and collected ; and if it can be ap-

propriated to different purposes after it has been collected, then the

limitation upon the assessment and collection of it becomes inetfectual

and void ; because the town has only to express one object in the

grant of the money, assess and collect it for that, and then expend

it upon objects wholly different. The intention of the limitation was

to prevent money from being assessed and collected for other objects

than those named in the laws ; and this intention cannot be defeated

by a misapplication of the money by way of appropriation. The limi-

tations upon the appropriation,' and upon the collection, being the

same, when the money is derived from taxation, it becomes necessary

to examine the statute provisions respecting the grant, assessment,

and collection of money. In the sixth section of the Act of the 19th

of June, 1821, Rev. Stat. c. 114, the purposes for which money may
be granted are thus expressed :

" the citizens of any town," " legally

qualified to vote," "may grant and vote such sum or sums of money

as they shall judge necessary for the settlement, maintenance, and

support of the ministry, schools, the poor, and other necessary charges

arisiug within the same town, to be assessed upon the polls and prop-

erty witliin the same as by law provided." Towns have also the power

to grant and assess money for making and repairing highways ; and

they have been occasionally authorized to grant money for other pur-

poses, by special enactments ; but those purposes have been defined

ni the Acts giving the power, and no authority can be derived from

them to authorize any appropriation of the money referred to in this

case. It cannot be contended, that the town of Biddeford, by the

vote recited, has applied the money to the support of the ministry,

schools, or the poor. Nor is there any good reason for asserting, that

it has been applied to any " necessary charges arising within the same

town ; " because no intimation is afforded by the vote, or by the facts

agreed, that the " families" had charges or claims of any kind agaiust
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the town ; aud such an extraordinary state of the affairs of any town

cannot be presumed.

The case presented by the vote can be regarded only as a donation

of the money to the " inhabitants of the town according to families."

By a division according to " families" must be understood a division

per capita, or by numbers ; the word " families" being used in such a

manner as to indicate clearly, that the term is derived from those

parts of the same Act which provide for '* ascertaining the population

of the several cities, towns, and plantations "' by taking the number
" of the persons belonging to such family." If towns cannot legally

grant, assess, and collect money, and when it has been received,

divide it by donation among the families according to numbers ; then

the money received under the Act of the 8th of March cannot be so

divided ; because the appropriation of it is restricted by the Act to " the

same purposes that they have a right to any money accruing in the

treasury from taxation." To contend, that towns have the power to

assess and collect money for the purpose of distributing it again

according to numbers, is to ask for a construction, not only entirely

unauthorized by the language of any statute, but in direct opposition

to the language of limitation employed in giving power to the towns to

grant money. It not only does this, but it asks the court to give a

construction to the statutes, which would authorize towns, if so dis-

posed, to violate "the principles of moral justice." For if the right

to assess and collect money is without limit, it would not be difficult to

continue the process of collection and division until the whole property

held by the citizens of the town, had passed into and out of the trea-

sury ; and until an equalization of property had been effected, as

nearly as it could be expected to be accomplished, by placing it all in

one common fund, and tlien dividing it by numbers or per capita^ with-

out distinction of sex or age. Such a construction would be destructive

of the security and safety of individual property, and subversive of

individual industry and exertion. It would authorize a violation of

what is asserted in our " Declaration of Rights" to be one of the

natural rights of men, that of " acquiring, possessing, and protecting

property." Such a construction would authorize a violation also of

that clause in the Constitution of this State which provides that

" private property shall not be taken for public uses without just com-

pensation ; nor linless the public exigencies require it." No public

exigency can require, that one citizen should place his estates in the

public treasury for no purpose, but to be distributed to those who
have not contributed to accumulate them, and who are not dependent

upon the public charity. . . .

The plaintiff, having no legal right to the money claimed, cannot

maintain this action ; aud there must be judgment for the defendants

according to the agreement of the parties.^

^ By the statute of 1838, c. 311, towns were authorized to distribute the money
received under the Act of 1837, c. 265, "per capita, among the inhabitants thereof."
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ALLEN ET AL. V. INHABITANTS OF JAY.

SuPKEME Judicial Court of Maine. 1872.

[GOiVe. 124.1]

Robert Goodenow, for the petitiouers. S. Belcher, for the respond-

ents.

Appleton, C. J. A town meeting of the inhabitants of Ja^- was duly

called to see if the town would loan its credit to Hutchins «& Lane, on
certain terms, provided "said Hutchins & Lane shall move their new
saw-mill and box factor}- from Livermore Falls to Jay Bridge, and also

put in operation one run of stones for grinding meal, and establish their

manufacturing business as soon as the month of September, a. d. 1870,

at or near Jay Bridge."

At a legal meeting held upon this call on April 19, and by adjourn-

ment on April 21, 1870, the town " voted to loan their credit to the

amount of ten thousand dollars, at six per cent annually, to H. W.
Hutchins and B. R. Lane, provided said Hutchins &, Lane will invest

the amount of from twelve to thirteen thousand dollars in building a

steam saw-mill, box factory machinery and land ; also to put in one run

of stones for grinding meal, to be located at or near Jay Bridge, and

to keep the above-named propert}- in good repair, and also keej) it

amply insured, and to cause said manufacturing business to be carried on

for a term not less than ten years, said Hutchins & Lane to pay all

the interest, and ten per cent of the principal annually, after three

years," the town to be secured by a mortgage of the mill, machineiy,

and land, " at the rate of one dollar for every sevent3--five cents thus

loaned bv said town, and the selectmen are hereby authorized to issue

town bonds for the above amount, payable in yearly instalments after

three years, at six per cent interest annually, viz. : one thousand dol-

lars the first year, and nine hundred dollars each year for the ten suc-

ceeding years, providing the whole amount shall be necessary to

establish said manufacturing business."

The legislature passed an Act, c. 716, approved Feb. 25, 1871, in the

following terms

:

" Whereas, upon due investigation and consideration, we deem it for

the benefit of the town of Jay, and of the people of this State, said

town is hereby authorized to loan the sum of ten thousand dollars to

Hutchins & Lane, in accordance with a vote taken by said town on the

21st day of April, eighteen hundred and seventy, for the encourage-

ment of manufacturing in said town."

- The comi)lainants, ten taxable inhabitants of Ja}', under R. S. c. 77,

§ 5, by which this court has equity jurisdiction, " when counties, cities,

towns, or school districts, for a purpose not authorized b}- law, vote to

^ The statement of facts is omitted. — Ed.
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pledge their credit or to raise monej- by taxation, or to pa}- money

from tlieir treasurN'," have filed a bill in equity, praying that the de-

fendants and all their officers may be enjoined from issuing certain

bonds, dul}- described in the bill, the issue thereof being for a purpose

not authorized by law.

The purpose is obvious, and the inquiry is, whether the pur^wse is

one authorized b}' law ?

Whether tiie loan be of town bonds or of money, as, if the loan be

of bonds, the town must ultimately be liable for their payment, and as

the payment is to be raised by taxation, matters not. 'JL'he question

proposed is whether the legislature can authorize towns to raise money'

ib}' taxation, for the purpose of loaning the money so raised to such

borrowers as may promise to engage in manufacturing or any other

business tlie town may prefer, for their private gain and emolument.

Is the raising of mone}' to loan to such persons as the town may deter-

mine upon as borrowers, a legal exercise of the power of taxation?

Ultimately, it will be found that the question resolves itself into an

inquirj', whether the legislature can constitutionally authorize the ma-

jorit}- of a town to loan their own and the money of a minority raised

by taxation and against the will of such rainorit}', as such majority may
determine.

A tax is a sum of money assessed under the authority of the State,

on the person or property of an individual for the use of the State.

Taxation, by the very meaning of the term, implies the raising of money
for public uses, and excludes the raising if for private objects and pur-

p"oses! " I concede," says Black, C. J., in Sharpless v. Mtyor, 21

Penn. 167, " that a law authorizing taxation for any other than pub-

lic purposes, is void." " A tax," remarks Green, C. J., in Camlen
V. Allen, 2 Dutch. 839, "is an impost levied by authority of govern-
ment, upon its citizens or subjects for the support of the .State."

" No authority, or even dictum, can be found," observes Dillon,

C. J.,in Hanson v. Vernon, 27 Iowa, 28, ''which asserts that there

can be any legitimate taxation when the money to be raised does not

go into the public treasury, or is not destined for the use of the gov-

ernment or some of the governmental divisions of the State." . . .

Capital naturally seeks the best investment, or its owners do. Those
who by industry and economy have become capitalists are more likely

to invest it well than those who, having gained none, have none to lose.

The sagacity shown in the acquisition of capital is best fitted to control

its use and disposition.

It is obvious, that, if the removal from Livermore Falls would be
made without special inducement, in other words, if the prospect of

profit at Jay Bridge were sufficient to induce Messrs. Hutcliins & Lane
to move their saw-mill, etc., without any special offer of the defendant
town, there would be no necessity for making such offer. It is not
readily perceived that raising money under such circumstances would
be of public benefit. If they should not so deem it, and it is not ad
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vantageous on the whole for them to make the removal, then it is a

premium offered for them to make a removal injurious to their interest,

and which they would not otherwise make, and of sufficient magnitude

to induce them to meet the probable loss. Still less can it be conceived

to be ot "benefit" in such case to raise money to promote losing

enterprises.

It is said that it induces enterprises which would not otherwise be

undertaken. But why not undertaken ? Every man is the best judge

of his interest. There may be exceptions, but such is the general rule.

Kow why is not capital invested at Jay Bridge? The answer is ob-

vious. No one having capital to invest or loan, is willing, for any

existing prospect of gain, to invest or to loan mone}- to be thus in-

vested. The want of existent capital or sufficient probability of profit,

is the reason why the proposed undertaking has not been carried mto
operation.

The idea seems to be that thereby capital would be created. But

such is not the case. Capital is the saving of past earnings ready for

productive employment. The bonds of a town may enable the holder

to obtain money by their transfer as he might do b}- that of any good

note. But no capital is thereby created. It is only a transfer of

capital from one kind of business to another.

Nor is capital created by the raising of money by taxation. If the

wealth of the country were increased by taxation, the result would be,

the higher the taxes the more rapid the increase of its wealth. But the

reverse is the case. The Meallh of the country is lessened by the time

spent in assessing and collecting taxes, and by the taxes collected, if

un productively expended.

k the removal of the new saw-mill, etc., by Messrs. Hutchins & Lane,

a public or private enterprise? Hutchins & Lane are now at Livcrmore.

They propose to remove to Jay Biidge. It is their interest alone which

they will consider. But why remove? It is no more a public purpose

than any other removal of manufacture from one town to another. The

town of Jay is to have no share in the anticipated profits of Messrs.

Hutchins & Lane. The State is not to be a partaker of their gains.

The new mill, etc., being removed, the town of Jay stands in precisely

the same relation to it as other towns to new or old mills within their

limits, so far as regards any public benefit to be derived therefrom.

The timber of the inliabitants is sawed at the usual compensation.

Their grists are ground for the same customary toll as those of others.

The industry of each man and woman engaged in productive employ-

ment is of "benefit" to the town in which such industry is employed.

This can be predicated of nil useful labor— of all productive industry.

But because .ill useful labor, all productive industry, conduces to the

public benefit, does it follow that the people are to be taxed for the

benefit of one man or of one special kind of manufacturing? If so,

then there is no kind of labor, no manufacturing for which the minority

of a town may not be assessed for the benefit of an individual. There
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is nothing of a public nature in the new saw-mill of Hutchins & Lane,

any more entitling them to special aid than the owners of any other

saw-mill. The sailor, the farmer, the mechanic, the lumberman, are

equally entitled to the aid of coerced loans to enable them to cany on
their business with Messrs. Hutchins & Lane. Our government is

based on equality of right. The State cannot discriminate among occu-

pations, for a discrimination in favor of one is a discrimination adverse

to all others. While the State is bound to protect all, it ceases to give

that just protection when it affords undue advantages, or gives special

and exclusive preferences to particular individuals and particular and
special industries at the cost and charge of the rest of the communit}'.

Unless there is something peculiar and transcendental in the new
saw-mill to be removed, and in the grist-mill to be erected, and in the

labor of Messrs. Hutchins & Lane, it must stand in the same category

with other saw-mills and grist-mills, which are and have been, and will

be built, and other laborious industries, which are pursued for private

gain and emolument.

The alleged justification for raising money to be loaned to private

individuals for their own profit, arises from the supposed public bene-

fit to be made of the money so loaned. But the moment the loan is

effected, the bonds and money raised from their sale become the bonds
and money of the person borrowing, and subject to his control. The
town has lost all power over the use and disposition of their loan.

True, it may 'sue for any violation of the contract, if any is made, in

reference to the manner of using the bonds or money loaned. The loan,

when once made, becomes like all loans. The other borrower has it.

It is his. The loan effected, there is the end of the matter.

The question recurs, can the town raise money b}' taxation merely
to loan again to individuals for their own purposes ; for it has been seen

that the loan effected, the town loaning cannot control the use of the

loan, and the loan is merely for the benefit of the individual borrowing.

The bonds to be loaned, or the money to be loaned are in the hands of
the loaning committee. It is to be loaned for a longer or shorter time,

upon security good, bad, indifferent ; fortunate, if only the latter. Is

the loaning of bonds or money by the town in any respect diflferent

from tiie loaning of money by individuals? Does the mere fact that

the town makes the loan irrespective of any other consideration make
the loan a public "benefit" more than, or different from, any other

loan by an individual or banking corporation having, funds to loan?

. . . [Here the case o^ Hooper v. Emery ^ 14 Me. 379, is stated.]

But whether the mone^' raised is to be distributed per capita or

loaned, can make no difference in principle. If towns can assess and
collect money to be again loaned to such persons as the majority may
select for such purposes as it may favor, with such security or without

security, as it may elect, property ceases to be protected in its acqui-

sition or enjoyment. Whether the estates of citizens are to be placed

in the public treasury for the purpose of dividing them, or of loaning
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thein to those who have not accumulated them, matters not. In

either case, the owner is despoiled of his estate, and his savings are

confiscated.

If the loan be made to one or more for a particular object, it is favor-

itism. It is a discrimination in favor of the particular individual and
a particular industry, thereb}^ aided, and is one adverse to and aganist

all individuals, all industries, not thus aided.

If it is to be loaned to all, then it is practically a division of property

under the name of a loan. It is communism incipient, if not perfected.

If it were proposed to pass an Act enabling the inhabitants of the

several towns by vote to loan horses or oxen, or to lease houses to

any individual for his private gain, whom the majority may select, the

monstrous absurdity of such legislation would be transparent. But the

mode by which property would be taken from one or more and loaned

to others can make no difference. It is the taking to loan, or other-

wise disposing of property for private purposes, against the consent of

the owner, that constitutes the wrong, no matter how taken. Whether
the horse be taken from the reluctant owner to be loaned to some
favored liver3--stable keeper, or the loan be of mone}' raised b}' the col-

lector on its sale or by the payment of the tax to avoid such sale, does

not change the result. In either case the horse or the value thereof is

loaned by others, without the owner's consent. If a part of one's es-

tate ma}' be taken from him and loaned to others, another and another

portion may be taken and loaned until all is gone.

By the Constitution of this State, " certain natural inherent and un-

alienable rights" are guaranteed to the citizens of this State, " among
which are those of . . . acquiring, possessing, and protecting property,

and of pursuing and obtaining safety and happiness.'" What motive is

there for the acquisition of property, if the tenure of the acquisition is

the will of others? How can our property be protected, if the legisla-

ture can enable a majority to transfer b}' gift or loan, to certain favored

and selected individuals through the* medium of direct taxation, such

portions of one's estate as they may deem expedient. Men only earn

when they are protected in the acquisition, possession, and enjoyment

of their property. The barbarous nations of Asia have neither indus-

try nor capital, the result of saving, for the reason that property is

without protection. WHiere is the protection of property if one's

money or his goods can be wrested from him and loaned to others?

Where is the difference between the coerced contribution of the tax-

gatherer to be loaned to individuals for their benefit, and those of the

conqueror from the inhabitants of the conquered territor}-? If one's

money ma}' be taken from him without and against his consent, to be

loaned to an individual whom he would not trust, for a time which

might be inconvenient, for a purpose which he might deem injudicious,

what protection is afforded him ? What would be thought of a statute

requiring individuals to give their notes to others to be discounted for

their special benefit, or to raise money to be thus loaned? What differs
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it whether individuals are compulsorily required to loan their notes on

time to others, to be discounted for such others, or the bonds of the

town are issued to be loaned, which the citizens may ultimately be

compelled to pay? All security of private rights, all protection of pri-

vate propert}' is at an end, when one is compelled to raise money to

loan at the will of others, or to pay his contributory share of loans of

money or bonds made to others for their own use and benefit, when the

power is given to a majority- to lend or give away the property of an

unwilling minorit}'.

Further, by the Constitution, " private property shall not be taken

for public uses without just compensation, and unless public exigencies

require it."

The right of eminent domain is an attribute of sovereignty. It is

the right to seize and appropriate specific articles of property for pub-

lic use when some public exigenc}" requires it, and not otherwise. . . .

But even if the moving of a new saw mill from one town to another

adjacent, or the building of a new grist-mill, the moving being for the

benefit of the owners of the mill, and the building of the grist-mill for

the benefit of the builders, or the giving or loaning money to produce

such results for such purpose, were b}- some strange perversion of lan-

guage from its ordinary acceptation to be deemed a public use, though

the public have no more right to use it than the}' have any other prop-

erty of individuals ; and if by strength of imagination a public exigency'

could be perceived in making such change of location and such new
erection, or in giving or loaning for such purposes, and a just compen-

sation could be found when there is or ma}' be none whatever, and it

were to be deemed a just protection of property that a majority might

loan tlie property of a minority, or encumber it with debts for private

objects against the will and protestations of such minority, still the

complainants are entitled to have the injunction heretofore granted made
perpetual. The legislature have not said that the removal of the new
saw-mill of Messrs. Hutchins & Lane, or their building a grist-mill with

one run of stones is for the "public use," or is required by any public

exigency, but many things may be for the " benefit" of Jay, and not

for public use. Many things may be for the "benefit" of the people

of the State, which are not i-equired by any existing "public exigency."

All the legislature seem to have determined is that Jay afl'ords a better

site for the saw-mill and grist-mill of Messrs. Hutchins & Lane than

the one occupied by tlicm in the town of Livermore.

The Constitution of the State is its paramount and binding law.

The acquisition, possession, and protection of property are among the

chief ends of government. To take directly or indirectly the property

of individuals to loan to others for purposes of private gain and specu-

lation against the consent of those whose money is thus loaned, would

be to withdraw it from the protection of the Constitution and submit it

to the will of an irresponsible majority. It would be the robbeiy and

spoliation of those whose estates, in whole or in part, are thus confis-
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cated. No surer or more eflfectual method could be devised to deter

from accumulation — to diminisii capital, to render property insecure,

and thus to paral3ze industry. Injuuctioa made perpetual.

Walton, Bakrows, and Danforth, JJ., concurred. Dickp:rson, J.,

concurred in tlie result upon the principles stated in his opinion in

58 Maine, 600-606.^

BREWER BRICK COMPANY v. INHABITANTS OF BREWER.

Supreme Judicial Court of Maine. 1873.

[62 Me. 62.2]

Wilson and Woodward, for the plaintiffs. A. W. Paine, for the de-

fendants.

Afpleton, C.J. This is an action of assumpsit to recover three hun-

dred and nine dollars and seventy-five cents paid by the plaintiffs for

taxes. The proceedings on the part of the defendants are admitted

to have been correct, and the only question presented is whether the

property of the plaintiff, upon which the tax in question was assessed,

•is liable to assessment.

The business of brick making has been carried on in the defendant

town for more than fifty years until the present time, by the old process

of making bricks with horse-power.

The plaintiff corporation was organized under the general law of the

State, on the fourth da}' of June, 1870, for the purpose of manufactur-

ing brick in the defendant town, and after its organization, proceeded

at once to erect the necessary buildings and machinery for the manu-

facture of brick by new processes, in which business it has been engaged

to the present time.

At the annual town meeting of the defendant town held March 14,

1870. tiie following vote was passed, viz. .
" Voted, that the town

will exempt from taxation, for a term of ten years, manufacturing and

refining establishments hereafter erected in town, and the capital used

for operating the same, together with such machinery hereafter put into

buildings already erected, but not now used as such, and the capital

used for operating the same, provided that the capital invested shall

not be less than Si 0,000, and provided, further, that this vote shall not

be construed to apply to manufacturing or business now carried on in

the town, and no distillery of intoxicating drinks or malt beer shall be

entitled to the benefit of this vote."

The estate of the plaintiffs was duly assessed for its just and pro-

portional share upon the whole valuation of the property of the town

1 And so other advisory opinions of the Maine justices in 58 Me. 590 (1871). See

note to the principal case, hy Judge Redfield, in 12 Am. Law Reg. n. s. 493. — Ed.
'^ The statement of facts is omitted. — Ed.
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liable to assessment. The plaintiffs claim exemption from contribut-

ing toward the public expenses, under and by virtue of this vote of

the town.

By an Act approved March 8, 1864, c. 234, § 1, it is enacted, that

" all manufacturing establishments, and all establishments for refin-

ing, purifying, or in any way enhancing the value of any article or

articles already manufactured, hereafter erected by individuals or by

incorporated companies, and all the machinery and capital used for

operating the same, together with all such machinery hereafter put

into buildings alread}' erected, but not now occupied, and all the capi-

tal used for operating the same, are exempted from taxation for a term

not exceeding ten years, after the passage of this Act, where the

amount of capital actually' invested shall exceed the sum of two thou-

sand dollars
;
provided, towns and cities in which such manufacturing

establishments or refineries may be located, or in which it may be pro-

posed to establish the same, shall in a legal manner give their assent

to such exemption, and such assent shall have the force of a contract,

and be binding for the full time specified ; and provided further, that

all propert}' so exempted, shall be entered from year to year on the

assessment books, and returned with the valuations of the several

towns and cities, when required by the State for the purposes of making

the State valuation." By an Act approved Feb. 8, 1867, c 76, § 1,

the exemption referred to in the Act of 1864, c. 234, § 1, takes effect

from the date of the contract authorized by that Act. By an Act
approved March 12, 1869, c. 65, § 1, the exemption referred to takes

effect " from the date of the assent given by the town to such exemp-
tion." The preceding legislation on this subject is found condensed in

R. S., 1871, c. 6, § 6, ninth clause.

Taxation exacts money from individuals as and for their contributory

share of the public burdens. A tax is generally understood to mean
the imposition of a duty or impost for the support of government.
Frai/ V. Northern Lib., 31 Penn. 69. " Taxes are burdens or charges
imposed by the legislature upon persons or property," says Dillon,

C. J., in Hanson v. Vernon, 27 Iowa, 28, " to raise money for public

purposes or to accomplish some governmental end." Private property
may be taken under the power of eminent domain for public purposes,

if just compensation therefor be made. But for private purposes it

cannot be wrested from its owner, even with compensation.
It has been settled by a series of decisions that the legislature cannot

constitutionally authorize towns to raise money by taxation to give or
loan to individuals or corporations for private purposes. A good
public house may be very desirable, but in Weeks v. Mihoaiikee, 10
Wis. 242, the Supreme Court of Wisconsin justly treated with little

consideration the claim of a right to favor, under the power of taxa-
tion, the construction of a public hotel, though the aid was to be ren-

dered expressly " in view of the great public benefit which the con-
struction of the hotel would be to the city." It was there decided that
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the public could not be compelled to aid such an enterprise from any

regard to the incidental benefits to be derived therefrom. It may be

very desirable to have a saw-mill in a town, and those who wish it

have full liberty to erect it ; but the inhabitants cannot legally be

taxed to raise money to give or to loan to those, who propose, for

their own benefit, to erect one, or to take down one alread}' erected,

and to remove it from one town to another. Allen v. Jaij, 60 Maine,

124. A terrible conflagration sweeps over a city destroying its wealth

by millions. Its rebuilding is absolutely necessary for its commercial

wants. But each lot of land is private propert}- ; each building to be

erected thereon will be private propert}'. Its erection is for private

use. After full consideration, it was decided that the inhabitants of

the city could not be taxed to raise money to loan to the sufferers to

enable them to rebuild. Lowell v. Boston^ 110 Mass. In the Com-

mevcial Bank v. the City of lola, 2 Dillon, 353, it was held that the

legislature of a State had no authority to authorize taxation in aid of

private enterprises and objects ; and that municipal bonds issued under

legislative authority to be paid by taxation, as a bonus or donation to

secure the location or aid in the erection of a manufactorj' or foundry,

owned b}' private individuals, are void even in the hands of owners

for value.

Contingent and incidental benefits ma}' arise from the introduction

of manufacturing capital whenever the enterprise is successful. But

the reverse may equall}' ensue, and the enterprise becoBie an injurious

failure. The inhabitants of a town cannot legally be taxed to raise

money to give or to loan to individuals or corporations for private pur-

poses on account of any supposed incidental advantages which may
possibly accrue therefrom. The benefits are precisely those arising

from the introduction of capital or labor, and none other. It matters

not whether it be the building of the huge factory of the capitalist or

the cottage of the laborer, the benefits are the same in kind and differ

only in degree. There are benefits arising from the introdifction of

capital well invested and of labor well employed ; but they are of the

same nature as those arising from the existent capital of the place in

which the incoming capital is to be invested, and the incoming labor

employed. One is just as much entitled to protection as the other, and

no more. But this benefit, whatever it may be, if any, arises from all

capital and all labor ; and as all labor and all capital is equally en-

titled to equal protection according to its extent, it follows that equal

protection to all leaves the matter as it found it. Hence, it is univer-

sally held tiiat the incidental benefits of capital afford no justification

for partial taxation.

^ It is conceded in the argument that towns and cities cannot consti-

tutionally be authorized to raise by taxation money to be given away.

The plaintiffs share of the expenses of the defendant town for all pub-

lic purposes is conceded to be $309.75. If the town were empowered

to raise that sum to give the plaintiflfs, it is admitted that the Act so
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empowering them would be unconstitutional, for if the town may raise

money to give to A, they may do the same for B, and so on ; and the

property of the minority would be subject to the will of the majorit}'.

But the remission of a tax by a vote of the town is in substance and
effect the same as a gift. What matters it to the plaintiffs or the de-

fendants whether the town votes to give $309.75 to the plaintiffs, or to

exempt their property from its just and proportional tax, and assess

the amount of such exemption upon the remaining estate liable to tax-

ation ? It is a gift. The money raised by the rest of the tax-payers is

raised to give away; and if it may be done for these plaintiffs, it may
be done for any other inhabitant as well.

But there are other and grave objections to the constitutionality of

the statute upon which the plaintiffs rely.

By the Constitution, article 9, § 7 :
" while the public expenses shall

be assessed on polls and estates, a general valuation shall be taken at

least once in ten yeai'S." The expenses for which assessments are to

be made shall be public ; those appertaining to the public service. No
authority is given, either expressh^ or by implication, to assess for

merely private purposes ; as to give awa}', or to loan to individuals.

By article 9, § 8 :
" all taxes upon real estate, assessed by authority

of this State, shall be apportioned and assessed equalh', according to

the just value thereof." Though this section applies specially to real

estate, yet the very idea of taxation implies an equal apportionment and
assessment upon all property, real and personal, "according to its just

value." It cannot for a moment be admitted that the Constitution

authorizes an unequal apportionment and assessment upon real and
personal estate, without any reference to its "just value."

The power to impose taxes is broad and liberal : — for roads, that

there may be facilities for travel ; for schools, that the people may be

educated ; for lil)raries, that their means of improvement may be in-

creased ; for the poor, lest tliey may suffer from want ; for the police

of the State, for the safety of the public, that crime may be detected
;

for the courts of law, that individual rights may be protected and en-

forced, and that crime, when proved, may receive its fitting punish-

ment ; — in fine, for any and all purposes which, in the most liberal

sense, can be deemed public, "Taxation having for its only legiti-

mate object the raising of money for public purposes and the proper

needs of government, the exaction of moneys from the citizens for

other purposes is not a proper exercise of this power, and must
therefore be unauthorized." Cooley's Const. Lim. 487.

The legislature may determine the amount of taxation and select the

objects. They may exempt by general and uniform laws certain de-

scrii^tions of property from taxation, and lay the burden of supporting

government elsewhere. But while there are no limits in the amount
of taxation for public purposes, nor in the subject-matter upon whicii

it may be imposed, the requirement that it shall be uniform and equal

upon the valuations made is universal.

VOL. II.—

3
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The general Tax Act is based upon the whole valuation of the State.

The taxes are apportioned among the several towns in the ratio of their

respective valuations. The manufacturing capital to be exempted by

this statute is included in the valuation of the town in wiiich the invest-

ment is made. Whether there shall be an exemption or not de-

pends upon the vote of the town. Now it is for the legislature to

impose taxes and to exempt from taxation. But exemption from tax-

ation includes the imposition of taxes. To the precise extent that one

man's estate is exempted from taxation, to that same extent is there

an imposition of the amount exempted upon the rest of the inhabitants.

The $309.75 of which the plaintiffs would escape the payment would

be imposed upon the residue of the inhabitants of Brewer. This impo-

sition of, and this exemption from, taxation are by the town and not

by the legislature.

To have uniformity of taxation, the imposition of, and the exemp-
tion from taxation, must be by one and the same authority— that of

the legislature. It is for the legislature to determine upon what subject-

matter taxation shall be imposed ; upon land, upon loans, upon stock,

&c., &c. ; but the subject-matter once fixed, the rule is general, and

applies to all property within its provisions. So it ma}- relieve certain

species of property- from taxation, as the tools of the laborer, the

churches of religious societies, «&c. ; but upon the non-exempted estate

the taxation must be uniform, as the exemptions are uniform. It can-

not be pretended that it would be constitutional to impose a tax on a

church in A, and to exempt one of the same character in B ; to say

that all or a part of the farms in the former shall be subject to a tax,

while those in the latter shall be free from taxation. But if it be con-

ceded that each town has the right to tax part and exempt part of the

property located therein, whatever its character, uniformity in relation

to the subject-matter, as well as to the ratio of taxation, is at an end.

If, of the innumerable varieties of manufacture, different towns ex-

empt different, or the same species of manufacture, the utter want of

uniformity is obvious. The cotton manufacturer in one town is ex-

empt, while in the next the woollen manufacturer pays his proportional

share of the public burden. Nor is this all: — if the same kind of

manufacture has been heretofore carried on as is proposed to be ex-

empted from the payment of taxes, then in the same town in case of

exemption, will be seen the remarkable spectacle of two manufac-

turers, engaged in the same industrial pursuits, the one with his cap-

ital freed from all public burdens, the other bearing his just and

proportional share. The larger the investment of exempted capital,

the heavier the burden upon the non-exempted capital. Of two com-

peting capitalists, in the same branch of industry, one goes into the

market with goods relieved from taxes, while the goods of the other

bear the burden. One manufacturer is taxed for his own estate and

for that which is exempted, to relieve his competing neighbor, and to

enable the latter to undersell him in the common market, — and that
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is precisely the relation these plaintiffs bear to their competing brick-

makers, — a grosser inequality is hardl}' conceivable !

Nor is there anj' conceivable benefit to an\' one from this injustice.

The town voting the exemption will be one in which the proposed
manufactures thereb)- to be exempted coukl, or could not, be advan-

tagcousl}' carried on. If the former, the ver}' principle of self-interest

will induce such manufacturer to establish himself in the town so vot-

ing, without the inducement of such vote. It would, then, be the un-

necessary giving of mone}' to one whose interests would be promoted
bj' manufacturing in the place in question. It would be compelling the

rest of the inhabitants to add to the gains of a capitalist without par-

ticipation therein. If otherwise, and the town so voting is an inju-

dicious place for the location of the manufactures to be exempted, it is

an invitation to the manufacturer to engage in a losing business with a

proffer to bear the loss to the extent of the exemption. The exemp-
tion is either unnecessarj'^ or unwise.

The plaintiffs have only paid their proportional share of the taxes in

the defendant town according to its valuation. The plaintiffs are not

entitled to recover. To permit them to do so would be to approve

unconstitutional taxation for private purposes and to sanction a system

which would destroy all uniformitj-as to the property upon which taxes

are to be imposed, and all equality as to the ratio, so far as regards the

valuation. It can never be admitted that the Constitution of this State

permits or allows the taxation of a portion of its citizens for the private

benefit of a chosen ^qw, and that the taxes raised for such a purpose

shall be assessed without reference to uniformity- of taxable property',

or equality of ratio. It becomes, therefore, entirely unnecessar}- to

consider whether or not the plaintiffs are within the provisions of the

statute or the terms of the vote under which they claim exemption from

taxation. Plaintiffs nonsuit.

Walton, Dickerson, Barrows, Danforth, and Virgin, JJ., con-

curred.

CuTTixG, J., concurred in the result.

Peters, J., having been of counsel for plaintiffs, did not sit in this

case, but he concurred in a similar opinion and result in Andreics v.

Oxford, involving precisel}' the same question.^

^ Notwithstanding this decision, the people of some of the towns of Maine continne

the practice here condemned as unconstitutional. The following is a duly attested

extract from the records of the town of Enfield, Maine, fifteen years after the fore-

going decision, viz.. May 10, 1888: " Voted, That the town exempt from taxation,

for tlie term of ten years, all of the plant to he erected of the Piscataquis Falls Pulp
and Paper Company, also if it is necessary for said manufacturing company to have a
boarding-house for their employees, and a house for the superintendent, that said

boarding-houses be also exempt from taxation for ten years. But all dwelling-houses

built by company or others for private or public use to pay taxes in proportion with

other taxable property in town."

The validity of such exemptions seems to be recognized in New Hampshire
Franklin Needle Co. v. Franklin, G5 N. H. 177 08894.— Ed.
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LOWELL ET AL. V. CITY OF BOSTON.

Supreme Judicial Court of Massachusetts. 1873.

[Ill Mass. 454.]

Bill in equity by John A. Lowell and nine others, taxable inhabi-

tants of the city of Boston, praying that the defendants might be

restrained from issuing bonds under the St. of 1872, c. 364,^ on the

ground that the statute was unconstitutional. The defendants demurred

for want of equity, and the case was heard and reserved by Gray, J.,

upon bill and demurrer, for the consideration of the full court.

B. H. Curtis and J. G. Abbott, for the defendants. D. Foster, for

the petitioners.

Wells, J. This is a proceeding under the provisions of the Gen.

Sts. c. 18, § 79, to restrain the city of Boston from issuing its bonds

for the purpose of raising a fund to be appropriated to the object of

rendering aid, by way of loans, in rebuilding upon that portion of the

city which was burned over in November, 1872. The issue of bonds for

that purpose, to an amount not exceeding $20,000,000, was expressly

authorized by the St. of 1872, c. 364. The question, therefore, is dis-

tinctly presented whether the authority thus conferred upon the city is

contraiy to the provisions of the Constitution of the Commonwealth.

The issue of bonds by the city, whatever provision may be made for

their redemption, involves the possible and not improbable consequence

of a necessity to provide for their payment by the city. The right to

incur the obligation implies the right to raise money by taxation for

payment of the bonds ; or, what is equivalent, the right to levy a tax

for the purposes for which the fund is to be raised by means of the

bonds so authorized.

It is a question, not of municipal authority, but of legislative power.

The point of difficulty is not as to the distribution of the burden by

allowing it to be imposed upon a limited district within the State ; but

as to the right of the legislature to impose or authorize any tax for the

object contemplated by this statute.

The power to levy taxes is founded on the right, duty, and responsi-

bility to maintain and administer all the governmental functions of the

State, and to provide for the public welfare. To justify any exercise of

1 The statute purported to authorize the city to issue bonds to an amount not

exceeding $20,000,000, and provided for the appointment of three commissioners, with

authoritv to apply the proceeds of these bonds in loans to the owners of land burned

over in the great fire of Nov. 9 and 10, 1872, upon notes or bonds secured l)y first

mortgages of this land, conditioned upon rebuilding within one year from Jan. 1,

1873. The commissioners were to apply the loans, and to make other conditions

and provisions as they should think best calculated to insure the employment of the

money in rebuilding on the land and repaying the loans. And they were authorized

to withhold payment of any loan agreed on when they should think it necessary " to

insure the speedy rebuilding on said land." — Ed.
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^the power requires that the expenditure which it is intended to meet
shall be for some public service, or some object which concerns the pub-

lic welfare. The promotion of the interests of individuals, either in

respect of property or business, although it may result incidentally in

the advancement of the public welfare, is, in its essential character, a

private and not a public object. However certain and great the result-

ing good to the general public, it does not, by reason of its comparative

importance, cease to be incidental. The incidental advantage to the

public, or to the State, which results from the promotion of private

interests, and the prosperity of private enterprises or business, does not

justify their aid bj- the use of public monej- raised by taxation, or for

which taxation ma}- become necessar}'. It is the essential character of

the.direct object of the expenditure which must determine its validity,

as justifying a tax, and not the magnitude of the interests to be affected,

nor the degree to which the general advantage of the community, and
thus the public welfare, may be ultimately benefited by their pro-

motion.

The principle of this distinction is fundamental. It underlies all gov-

ernment that is based upon reason rather than upon force. It is

expressed in various forms in the Constitution of Massachusetts. In

Art. XI. of c. 2, § 1, by restricting the issuing of moneys from the

treasury to purposes of "the necessary defence and support of the

Commonwealth ; and for the protection and preservation of the inhabi-

tants thereof, agreeably to the Acts and Resolves of the General Court."

In Art. IV. of c. 1, § 1, by declaring the purposes for which the power
of taxation, in its various forms, may be exercised by the General

Court to be " for the public service, in the necessary defence and sup-

port of the government of the said Commonwealth, and the protection

and preservation of the subjects thereof." The purport and scope of

these provisions are made more distinct, and the essential idea upon
which the}' rest is disclosed by reference to the preceding Declaration

of Rights, by which the theory and purpose of this frame of govern-

ment were set forth by its founders. Art. X. declares, "Each indi-

vidual of the society has a right to be protected by it in the enjoyment
of his life, liberty, and property, accordmg to standing laws. He is

obliged, consequently, to contribute his share to the expense of this

protection ; to give his personal service, or an equivalent, when neces-

sary : but no part of the property of any individual can. with justice, be

taken from him, or applied to public uses, without his own consent or

that of the representative body of the people. In fine, the people of

this Commonwealth are not controllable by any other laws than those

to which their constitutional representative body have given their con-

sent. And whenever the public exigencies require that the property of

any individual should be appropriated to public uses, he shall receive a

reasonable compensation therefor."

The power of the government, thus constituted, to aflTect the indi-

vidual in his private rights of property, whether by exactnig contribu-
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tions to the general means, or by sequestration of specific property, is

confined, by obvious implication as well as by express terms, to pur-

poses and objects alone which the government was established to promote,

to wit, public uses and the public service. This power, when exercised

in one form, is taxation ; in the other, is designated as the right of emi-

nent domain. The two are diverse in respect of the occasion and mode
of exercise, but identical in their source, to wit, the necessities of organ-

ized society ; and in the end by which alone the exercise of either can

be justified, to wit, some public service or use. It is due to their

identity in these respects that the two powers, otherwise so unlike, are

associated together in the same article. So far as it concerns the ques-

tion what constitutes public use or service that will justify the exercise

of these sovereign powers over private rights of property, Avhich is the

main question now to be solved, this identit}' renders it unnecessary to

distinguish between the two forms of exercise, as the same tests must
apply to and control in each. An appi-opriation of money raised by
taxation, or of property taken b}- right of eminent domain, by way of

gift to an individual for his own private uses exclusively, would clearl}*

be an excess of legislative power. The distinction between this and

its appropriation for the construction of a highway is marked and

obvious. It is independent of all considerations of resulting advantage.

The individual, b}' reason of his capacity, enterprise, or situation,

might be enabled to employ the money or property thus conferred upon

him in such a manner as to furnish employment to great numbers of

the community, to give a needed impulse to business of various kinds,

and thus promote the general prosperitj- and welfare. In this view, it

might be shown to be for the public good to take from the unenterpris-

ing and thriftless their unemployed capital and mtrust it to others who
will use it to better advantage for the interests of the communit}'. But

it needs no argument to show that such an arbitrary exercise of power

would be a violation of the constitutional rights of those from whom
the money or property was taken, and an unjustifiable usurpation.

In the case of a highway, on the other hand, its direct purpose of

public use determines conclusivel}- the question in support of the exer

cise, both of the right of eminent domain and of taxation, however

trifling the advantage to the public compared with that to individuals.

The extent or value of the public use, and the wisdom and propriety of

the appropriation, are matters to be determined exclusively by the

legislature, either directly or by its delegated authority. When the

power exists, it is not within the province of the court to interfere with

its exercise, b}- any inquiry into its expediency.

The two instances above referred to illustrate the sense in which the

furthering of the public good by promotion of the interests of many

individuals differs from a public service. A public service may or may

not be productive, practically, of public advantage. Resulting advan-

tage to the public does not of itself give to the means by which it is

produced the character of a public service.



CHAP. VII.] LOWELL ET AL. V. BOSTON. 1227

There are, indeed, many eases in which the sovereign power of gov-

ernment is exercised to affect private rights of propert}' in favor of

private parties, either individuals or corporations. Most conspicuous

among these are turnpikes and railroads, in whose favor this right of

eminent domain is frequently exercised. Private rights are thus taken

and transferred, not to the State, but to the private corporation ; and

the compensation to the persons injured, required by the Constitution,

is also rendered from the corporation. Such an appropriation of prop-

erty- is justified, and can onl}' be justified, by the public service thereby-

secured in the increased facilities for transportation of freight and pas-

sengers, of which the whole community ma}- rightfully avail itself. The
franchises of the corporation are held charged with this duty and trust

for the performance of the public service, for which they were granted.

Commonwealth v. Wilkiiisoii, 16 Pick. 175; Same v. Boston & Maine
Ra'droail, 3 Cush. 25, 45 ; Old Colony cfc Fall Ricer Railroad Co. v.

County of Plymouth., 14 Graj', 155, 161.

This right of eminent domain is often allowed to be exercised in

favor of private aqueduct companies. Here, too, the public service,

intended as the object of the grant of the right, is obvious. And
although the interests of the aqueduct company are ordinarily relied

upon to secure the proper performance of the service, yet, in case of

any failure or abuse, the obligation ma^- doubtless be otherwise en-

forced. Lumhard v. Stearns.^ 4 Cush. 60.

The Mill Acts, so called, are often referred to as authorizing the exer-

cise of the right of eminent domain by private parties for their exclusive

private benefit. And the language of the court, used arguendo, has

been sometimes such as to impl}- that the growth and prosperit}- of

manufacturing and other industrial enterprises were of such importance

to the public welfare as to justify the exercise of tlie right of eminent
domain in their behalf, as a public use. Boston & Roxbury Mill Co.

V. Newman., 12 Pick. 467 ; Hazen v. Essex Co., 12 Cush. 475, 478;
Tulbot V. Hudson, 16 Gray, 417, 426.

That mills for the sawing of lumber for purposes of building, grind-

ing grain for food, and the manufacture of material for clothing, may
be of such necessity to a community, especially in the earl}- settlement

of a countr}-, as to make their establishment a provision for a public

service, we do not question. It is doubtless within the power of the

legislature to declare the existence of -a public exigency for the estab-

lishment of a mill, for which the right of eminent domain may properly

be exercised ; as in the case of the Boston & Roxbury Mill Corpora-

tion, and the Salem Mlll-dara Corporation. What may be the limits of

legislative power in that direction, and whether there are an}- limits

except in the sound discretion of the legislature, it is needless now to

inquire. We are satisfied that the Mill Acts are not founded upon that

power, and do not authorize its exercise.

The advantages to be derived from a running stream by the several

riparian proprietors are of natural right. Each one may make use of its
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waters, as they flow through his lands, in a reasonable manner, for such

l^urposes as they are adapted to serve. In order that each may liave his

opportunity in turn, each is entitled to have the water allowed to flow

to and from his land as it has been accustomed to flow, witli only such

modifications as result from such reasonable use. Hence, all proprie-

tors upon a stream, from its source to its mouth, have, in a certain

sense, a common interest in it, and a common right to the enjoyment of

all its capacities. Among those capacities no one is more important

than tluit of the force of the current to supply power for the operation

of mills. To make that force practically serviceable requires a consid-

erable head and fall at the point where it is to be applied ; often more

than can be gained within the limits of one proprietor. The use of the

stream in this mode has always been regarded as a reasonable use, not-

withstanding the effect of the dam, by which the head is created, to

retard the water in its flow to the proprietor below, and to set it back

and thus diminish or destroy the force of the current above. One who
thus appropriates the force of the current is in the enjoyment of a com-

mon right, in which he is protected, although he may thereb}- prevent a

like use subsequently by the proprietor above. JIatch v. Dwight, 17

Mass. 289, 296 ; Cary v. Daniels, 8 Met. 466 ; Gould v. Boston Duck
Co.., 13 Gra}', 442. But this protection extends no farther than to

justify the appropriation of a part of that quality of the stream which,

until so appropriated, is common to all. It does not justif}' any, even

the least, injury to land outside the channel. Without some law to con-

trol, the mill owner would be exposed, not merely to the liability to

make just compensation for injuries thus occasioned, but to harassing

suits for damages and to abatement of his dam as causing a nuisance.

This liability and the inevitable controversies growing out of conflicting

rights in the stream itself, tending to defeat all advantageous use of its

power, led to the adoption of laws regulating and protecting the bene-

ficial use of streams for mill purposes. The St. of 1795, c. 74, is intro-

duced by the recital, " Whereas the erection and support of mills, to

accommodate the inhabitants of the several parts of the State, ought

not to be discouraged by many doubts and disputes, and some special

provisions are found necessary' relative to flowing adjacent lands and

mills held by several proprietors." But there is no public service

secured through the Mill Acts, except so far as it may result incident-

ally, and as the inducements of private interest may lead mill-owners

to devote their mills to purposes favoral)le to the public accommodation.

The same rights and protection are secured to all who may be possessed

of sites for mills, whatever the purpose for which their mills may be

designed, and however useless for all purposes of pn1)lic accommoda-

tion or advantage. There is no discrimination in this respect, and no

provision to secure any public service that may be supposed to have

been contemplated. Further than this, each proprietor is allowed to

avail himself of the rights secured by the Mill Acts, in his own mode

and for his own purposes, at his own discretion, without the interven-
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tion of an^' public officer or other tribunal or board, to whom such a

governmental function as the exercise of the right of eminent domain

is ordinarily intrusted, when not under the special direction of the

legislature itself.

A consideration, still more conclusive to tliis point, is, that in fact no

private property, or riglit in the nature of property-, is taken by force

of the Mill Acts, either for public or private use. They authorize the

maintenance of a dam to raise a head of water, although its effect will

be to overflow the land of another proprietor. This right of flowage is

sometimes inaccurately called an easement. Hunt v. Whitney^ 4 Met-

603; Talbot \. Hudson, 16 Gray, 417, 422, 426. But it is not so.

It confers no right in the land upon the mill-owner, and takes none

from the land-owner. Murdoch v. Stickney, 8 Cush. 113; Storm v.

Manchaug Co., 13 Allen, 10. In Murdoch v. Stickney, Chief Justice

Shaw remarks in reference to the Mill Acts, " The principle on which

this law is founded is not, as has sometimes been supposed, the right

of eminent domain, the sovereign right of taking private property for

public use. It is not in any proper sense a taking of the property of an

owner of the land flowed, nor is any compensation awarded by the pub-

lic." In Batts v. Weymonth Iron Co., 8 Cush. 548, 553, he says, " It

is a provision b}' law, for regulating the rights of proprietors, on one

and the same stream, from its rise to its outlet, in a manner best calcu-

lated, on the whole, to promote and secure their common rights in it,"

Similar declarations are made in Fiske v. Franiingham Manuf. Co.,

12 Pick. 68 ; Williams v. Nelson, 23 Pick. 141.

This regulation of the rights of riparian proprietors, both in respect

to the stream and to their adjacent lands, liable to be affected by its

use, involves no other governmental power than that " to make, ordain,

and establish all manner of wholesome and reasonable orders, laws,

statutes, and ordinances," as the General Court " shall judge to be for

the good and welfare of this Commonwealth, and for the government

and ordering thereof, and of the sul)jects of the same." Const, of

Mass. c. 1,§ 1, Art. IV.

All individual rights of property are held subject to this power,

which alone can adjust their manifold relations and conflicting tenden-

cies. The absolute right of the individual must yield to and be modi-

fied by corresponding rights in other individuals in the community.

The resulting general good of all, or the public welfare, is the founda-

tion upon which the power rests, and in behalf of which it is exercised ;

whether b}' restricting the use of private propert}' in a manner preju-

dicial to the public {CommomceaUh v. Alger, 7 Cush. 53) ; or by
imposing burdens upon it for the protection or convenience in part of

the public {Goddard, Petitioner, 16 Pick. 504) ; Baker v. Boston, 12

Pick. 184, 193 {Salem v. Eastern Railroad Co., 98 Mass. 431) ; or by

modifying rights of individuals, in respect of their mutual relations, in

order to secure their more advantageous enjo3-ment by each.

It is pro bono puhlico that general provisions of law exist bj' which
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joint tenants and tenants in common of houses and mills may require

necessary repairs to be made, with indemnity out of the joint rents or

income for tlie cost thereof. Calvert v. Aldrich, 99 Mass. 74. Upon

the same principle one joint tenant is allowed to sever the joint tenancy

by conveyance or partition, and tluis change the nature of the estate of

his cotenant, as well as his own. Shmo v. Hearsey, 5 Mass. 521.

Gen. Sts. c. 136, § 1.

Estates in common ma}- be divided at the suit of any one of the co-

tenants ; and if not conveniently or advantageously divisible equally,

one may be required to accept less than his full share, with an equiva-

lent in money for the deficiency. Hagar v. Wisivall, 10 Pick. 152 ;

Buck V. Wolcott, 13 Gray, 268. And by a recent statute, under cer-

tain conditions, the whole may be sold, and the proceeds in money

divided instead of the land. St. 1871, c. 111.

Upon the same principle, proprietors of wharves, or of general fields,

affected by a common interest or a common necessity, are allowed to

adopt measures to secure their common advantage, although burdens or

restrictions result therefrom which must be shared by the minority, as

well as the majority-, by whose determination the measures were adopted.

Gen. Sts. c. 67. Wright v. Boston, 9 Cush. 233.

No other power was exercised for the construction of drains and

sewers until 1841, when cities and towns were authorized to exercise

for that object the power of taxation. St. 1841, c. 115. The property

in such drains and sewers was by the same Act vested in the city or

town ; so that there was a public use as well as a public service, for

which that power was delegated. The exercise of the right of eminent

domain, for the same object, was delegated to the city of Boston by the

St. of 1857, c. 225, § 1, and to all other cities and towns by the St. of

1869, c. 111.

In the statutes for the improvement of meadows, the provisions for

the assessment and collection of the expenses, in form, resemble tax-

ation, and the power exercised over private property is sometimes

ascribed to the right of eminent domain. Talbot v. Hudson, 16 Gra^-,

417, 428. But there is no taking for public use. It is a proceeding of

a semi-judicial nature, in which all those whose lands are to be affected

are joined as parties. The action taken therein relates to that in

which all have a common interest, or in reference to which all are

affected by a common necessity. That common necessity is met, and

that common interest secured, by subjecting the individual rights to

such modifications as the commissioners may judge to be most practi-

cable to secure the best advantage of all. The natural conflict of rights

which would arise if each were left to insist on his own, regai'dless of

consequences to others, is avoided by the intervention of this common
agent, by whom they are adjusted with due regard to the interests of

all as well as of each. For this purpose the}- are treated as owners of a

common property. Coomes v. Burt, 22 Pick. 422.

The commissioners have no power to affect any lands of persons not
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joined as parties in the proceedings, or to assess upon them any part of

the expenses. Sherman \. Tohey^ 3 Allen, 7; Day v. Hulburt, 11

Met. 321. They are, indeed, authorized to open flood-gates of any

mill, or make needful passages through or round any dam, or ei'ect a

temporary dam on land of any person, though not a party, and main-

tain the same as long as necessary " for the purpose of obtaining a

view of the premises, or of the more convenient or expeditious removal

of obstructions." This is not sequestration, but simply a temporary''

subjection of the privileges of the mill-owner to the necessities which

pertain to the exercise of the general power of regulation over the com-

mon rights in the entire stream. It accords with the general principle

that the particular right of the individual must yield to the greater

right, in the same degree, of the whole.

We find in these statutes no exercise of the right of eminent domain,

or of the governmental power of taxation. That which, in form, resem-

bles taxation, is, in effect, on\y an equitable apportionment, among the

parties to the proceedings, of the expenses incurred for their common
benefit, b}' their common agents, or rather by the officers of the tribunal

charged by the legislature with the conduct of those proceedings which

it authorizes for the execution of its wholesome and reasonable orders

and laws in that behalf made and provided. It differs from assessments

for drains {IlUdreth v. Lowell, 11 Gray, 345), sidewalks {Lowell v.

Hadley, 8 Met. 180), and street " betterments " (Jones v. Aldermen of
Boston, 104 Mass. 461), not only in the manner in which all persons

to be assessed are required to be made parties to the whole proceedings,

but also and especially in the absence of any public use or service as

the leading and direct object of the expenditure for which it is made.
" The good and welfare of this Commonwealth," for which " reason-

able orders, laws, statutes, and ordinances " may be made, b}* force of

which private rights of property ma}' be affected, is a much broader

and less specific ground of exercise of power than "public use" and
" public service." The former expresses the ultimate purpose, or result

sought to be attained by all forms of exercise of legislative power over

property. The latter imply a direct relation between the primary

object of an appropriation and the public enjoyment. The circumstances

may be such that the use or service intended to be secured will practi-

cally affect only a small portion of the inhabitants or lands of the Com-
monwealth. The essential point is, that it affects them as a commu-
nity, and not merely as individuals. Cooley, Const. Limit. 531. This

distinction is indicated, and recognized as vital, in Talbot v. Hudson,
16 Graj', 417, 423, 425, and it lies at the foundation of the decision in

that case. There was a taking of private propert}', b}' direct authority

of the legislature, which the court held to have been intended as an
exercise of the constitutional power to take private property for public

use, rendering compensation. The main question was, whether the

relief of an extensive territory of valuable lands, in a thickly settled

agricultural region, from the nuisance of flooding by the waters of a
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stream, caused b}' a single dam below, constituted such au object of

public concern as to justify the exercise of the power b}' removing the

dam. The court recognized the difficulty that, so far as the removal

of the dam benefited each landowner, it was a private use which would

not justify the exercise of that power. But the obstruction in the

stream injuriously affected " so large a territory, situated in different

towns, and owned by a great number of persons," as to give it the

character of a public nuisance, the removal of which " would seem to

come fairly within the scope of legislative action." While we do not

assent to the suggestions in tliat opinion, that the general provisions of

law for the regulation of mills and the improvement of meadows are

based upon the constitutional power to appropriate private property

under the right of eminent domain, we accord fully with the judgment
rendered and the general principle upon which it is founded.

The same principle is developed in Dorgan v. Boston^ 12 Allen,

223, and Dingley v. Boston, 100 Mass. 544. The public use, in one

case, was in the improvement of the public streets ; in the other, in the

remed}" for a great public nuisance requiring extraordinar}- measures for

its removal. In both there was a great improvement in tlie character

and value of the new buildings erected upon the territory affected, and

thus a promotion of the general prosperity and public welfare. Tliis

benefit to the community' was anticipated, and was doubtless one of the

influential inducements to the adoption of tlie statutes giving authority

for the improvements. It was not in this general advantage, however,

that the justification, under the Constitution, for such an exercise of

power was found, but in the direct and special public service.

In Hazen v. Essex Co., 12 Cush. 475, before referred to, there was a

distinct and clear public service declared as the object of the Act

conferring the power to destroy private property, to wit, the improve-

ment of the navigation of Merrimack River. The case does not rest

upon the general benefit from the establishment of mills.

Without such public use or service expressl}' declared, or implied

from the nature of the object of the expenditure, taxation in any form

cannot be justified. LoireU v. Oliver, 8 Allen, 247 ; Freelcmd v.

Hasfwgs, 10 Allen, 570; Dorgan v. Boston, 12 Allen, 223, 240;

Merrick v. Amherst, lb. 500.

In 3Iorse v. StocJcer, 1 Allen, 150, it was held that an assessment

for the expense of a sidewalk in a street which was so by dedication

only, and in which no right of way was secured to the party assessed,

or to the public by its acceptance or location by the proper authorities,

was unconstitutional and void.

There is no public use or public service declared in the statute now

under consideration, and we are of opinion that none can be found in

the purposes of its provisions. By its terms the proceeds of the bonds,

thereby authorized, are to be expended in loans to persons who are or

may become owners of land in Boston, " the buildings upon which were

burned b3' the fire in said Boston on the ninth and tenth days of
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November," 1872. The ultimate end and object of the expenditure, as

indicated by the provisions of the statute itself, is " to insure the speedy

rebuilding on said land."

The general result may indeed be thus stated collectively, as a single

object of attainment ; but the fund raised is intended to be appropri-

ated distributively, b}' separate loans to numerous individuals, each one

ol' which will be independent of any relation to the others, or to any

general purpose, except that of aiding individual enterprise in matters

of private business. The property thus created will remain exclusively

private property, to be devoted to private uses at the discretion of the

owners of the land ; with no restriction as to the character of the

buildings to be erected, or the uses to which they shall be devoted ; and
with no obligation to render any service or duty to the Commonwealth,

or to the city,— except to repay the loan, — or to the communitj' at

large or any part of it. If it be assumed that the private interests of

the owners will lead them to re-establish warehouses, shops, manufac-

toi'ies, and stores, and that the trade and business of the place will be

enlarged or revived by means of the facilities thus provided, still these

are considerations of private interest, and, if expressly declared to be

the aim and purpose of the Act, they would not constitute a public

object, in a legal sense.

As a judicial question the case is not changed by the magnitude of

the calamity which has created the emergency : nor by the greatness of

the emergency, or the extent and importance of the interests to be pro-

moted. These are considerations affecting only the propriety and expe-

diency of the expenditure as a legislative question. If the expenditure

is, in its nature, such as will justify taxation under any state of circum-

stances, it belongs to the legislature exclusively to determine whether

it shall be authorized in the particular case , and however slight the

emergency, or limited or unimportant the interests to be promoted
thereby, the court has no authority to revise the legislative action.

On the other hand, if its nature is such as not to justify taxation in

any and all cases in which the legislature might see fit to give authority
therefor, no stress of circumstances affecting the expediencv, impor-
tance, or general desirableness of the measure, and no concurrence of
legislative and municipal action, or preponderance of popular favor in

any particular case, will supply the element necessary to bring it within
the scope of legislative power.

.The. expenditure authorized by this statute being for private and not
for public objects, in a legal sense, it exceeds the constitutional power
of the legislature; and the city cannot lawfully issue the bonds for the

purposes of the Act.

This discussion has, for obvious reasons, taken a somewhat wider
range than was required for the decision of the case immediately before

us. We have purposely confined it to the consideration of judieinl

decisions and utterances in Massacliusetts ; l)ecause the question is of

legislative power under the Constitution of this Commonwealth. The
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recent decision of the Supreme Judicial Court of Maine, however, in

the case o^ Allen v. Jay, 60 Maine, 124, to which we are referred, is of

especial significance and importance from the similarity in the organic

law of the two States, and the almost exact identity of the question

presented by the facts. It fully sustains the conclusions to which we
have been led in this case.

Demurrer overruled. Injunction ordered}

1 But see Gillan v. Gillan, 55 Pa. 430 (1867). Compare 1 Hare, Am. Const. Law,
283.

In Kingman et al. Petrs. 153 Mass. 566, 577 (1891), the court (Charles Allen, J.)

said : "The constitutiouality of the St. of 1889, c. 439, is attaclied by the different

respondents on several grounds. The first objection is, that the object in view, wliich

is to provide for the disposal of sewage from a number of cities and towns, is not of

such a character that the legislature can properly appropriate money in furtherance of

it from the treasury of the Commonwealth. . . . Assuming that the respondents may
so far represent the general public as to be entitled to raise this question, it is plain that

the objection can hardly be considered as of great weight, since the decision in Talbot

V. Hudson, 16 Gray, 417. It was there held, on the greatest consideration, that the

legislature might provide for the removal of a dam, by means of which a large tract,of

land situated in different towns, and owned by a large number of persons, was over-

flowed, and might provide for compensation out of the treasury of the Commonwealth
to persons whose property was thereby injured ; the court saying, at page 425, ' It has

never been deemed essential that the entire community or any considerable portion of

it should directly enjoy or participate in an improvement or enterprise in order to con-

stitute a public use, within the true meaning of these words as used in the Constitu-

tion.' The improvement which the statute of 1889 is designed to effect stands far

stronger, as an object of general public utility, than that which was the subject of con-

sideration in Talbot v. Hudson. It has for its purpose to promote the public health, to

avert disease, and to prevent nuisances. The territory to be benefited according to the

Report of the State Board of Health, to which we are referred, includes an area of

one hundred and thirty square miles, and contains one sixth of the population of the

State. The legislature has declared that a system of sewerage to accommodate this

territory and this portion of the people of the State is an object of public utility, such

as warrants the expenditure or the advancement for the time being of money from the

treasury of the Commonwealth. It is impossible for us to say to the contrary. The

argument is made to us, that, if such an expenditure of public money is warranted,

the legislature might authorize an appropriation for the benefit of a single town, and

construct and maintain forever a local improvement for such town. But in determin-

ing the power of the legislature in a case like this, little assistance is obtained^ by

imagining extreme instances of possible abuse of the power. Norwich v. County Com-

missioners, 13 Pick. 60, 62. Nor need we undertake to define how far the legislature

might properly go, in a special emergency, in giving direct assistance to a particular

town. Those curious in prosecuting such an inquiry may find examples of what has

been done in the past in the ,St. of 1874, c. 325, providing for the paunent of one

hundred thousand dollars towards the expen.=ies of rebuilding roads and bridges in the

town of Williamsburg, which had been destroyed by a flood ; and, in earlier times, in

the grants to Boston of £600 in 1752 for the relief of the poor, on account of the

smallpox, and of £1,100 in 1760, on account of los-ses by fire. Prov. St. 1751-52,

c. 19, 3 Prov. Laws (State ed.). 606. Prov. St. 1760-61, c. 35, 4 Prov. Laws (State ed.),

440. See also Moore v. Sanford, 151 Mass. 285; Lowell v. OUver, 8 Allen, 247, 255.

It is enough for us to say that no valid objection lies to the St. of 1889 on this

ground."

The last Province statute referred to in the foregoing opinion (4 Prov. Laws,

State ed. 440), is found in one of the editor's notes, and is as follows :
" Chap. 1 1. ' Juno
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LOAN ASSOCIATION v. TOPEKA.

Supreme Court of the United States. 1874.

[20 Wall. 655.]

Error to the Circuit Court for the District of Kansas.

The Citizens' Savings and Loan Association of Cleveland brought

their action in the court below, against the city of Topeka, on coupons

for interest attached to bonds of the city of Topeka,

The bonds on their face purported to be payable to the King

Wrought-Iron Bridge Manufacturing and Iron-Works Company, of

Topeka, to aid and encourage that compan}' in establishing and operat-

ing bridge shops in said city of Topeka, under and in pursuance of

section twenty-six of an Act of the Legislature of the State of Kansas,

entitled " An Act to incorporate Cities of the Second Class," approved

February 29, 1872; and also of another "Act to authorize Cities and

Counties to issue Bonds for the purpose of building Bridges, aiding Rail-

roads, Water-power, or other Works of Internal Improvement," approved

March 2, 1872.

The city issued one hundred of these bonds for $1,000 each, as a

donation (and so it was stated in the declaration), to encourage that

company in its design of establishing a manufactory of iron bridges in

that city.

The declaration also alleged that the interest coupons first due were

paid out of a fund raised b}' taxation for that purpose, and that after

this paj'ment the plaintiff became the purchaser of the bonds and the

coupons on which suit was brought for value.

A demurrer was interposed by the city of Topeka to this declaration.

The section of the Act of February 29, on which the main reliance

was placed for the authority to issue these bonds, reads as follows

:

" Section 76. The council shall have power to encourage the estab-

lishment of manufactories and such other enterprises as may tend to

develop and improve such city, either by direct appropriation from the

general fund or by the issuance of bonds of such city in such amounts
as the council may determine ; Provided, That no greater amount than

one thousand dollars shall be granted for any one purpose, unless a

majority of the votes cast at an election called for that purpose shall

19, 1760. In the House of Representatives— In answer to the prayer of the petition

of the selectmen of the town of Bostcju, Voted that the sum of eleven hundred pounds
be granted and paid out of the puhlic treasury of this Province to the town of Boston,

in lieu of any abatement on their proportion of the Province tax, on account of their

losses by the fire on the twentieth of March last ; the same to be applied to the abate-

ment of the taxes of the particular persons who have sustained losses by said fire, in

such proportion as the assessors of said town shall determine. In Council, read and
concurred. Consented to by the Lieutenant-Governor.' — Council Records, vol. xxiii.,

page 463."

The value of the material preserved by the learned editor of these volumes of the

Massachusetts Province Laws is not as widely known as it should be.— Ed.
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authorize the same. Tlie bonds thus issued shall be made pa3-ablc at

an}' time within twenty years, and bear interest not exceeding ten per

cent per annum."

It was conceded that the steps required by this Act prerequisite as

to issuing the bonds were regular, as were also the other details, and

that the language of the statute was sufficient to justify the action of

the cit}' authorities, if the statute was within the constitutional compe-

tency of the legislature.

The single question, therefore, for consideration raised b}- the demur-

rer was the authority of the Legislature of the State of Kansas to enact

^this part of the statute.

The court below denied the authority, placing the denial on two
grounds :

—
1st. That this part of the statute violated the fifth section of Article

XII. of the Constitution of the State of Kansas ; a section in these

words :
—

" Section 5. Provision shall be made b}* general law for the organ-

ization of cities, towns, and villages ; and their power of taxation,

assessment, borrowing money, contracting debts, and loaning their

credit, shall be so restricted as to prevent the abuse of such power."

[The argument here was that the section of the Act of February 29,

1872, conferring the power to issue bonds, contained no restriction as

to the amount which the city might issue to aid manufacturing enter-

prises, and that the failure of the legislature to limit and restrict the

power so as to prevent abuse, violated the fifth section of Article XII.

of the Constitution above referred to.]

2d. That the Act authorized the towns and other municipalities to

which it applied, by issuing bonds or lending its credit, to take the

property of the citizen under the guise of taxation to pay these bonds,

and use it in aid of the enterprises of others which were not of a public

character ; that this was a perversion of the right of taxation, which

could only be exercised for a public use, to the aid of individual inter-

ests and personal purposes of profit and gain.

The court below accordingly, sustaining the demurrer, gave judg-

ment in favor of the defendant, the city of Topeka ; and to its judgment

this writ of error was taken.

3Ir. Alfred Ennis, for the plaintiff in error. 3Iessrs. Hoss, Burns^

and A. L. Williams, contra.

Mr. Justice Millek delivered the opinion of the court.

Two grounds are taken m the opinion of the circuit judge and in the

argument of counsel for defendant, on which it is insisted that the sec-

tion of the statute of February 29, 1872, on which the main reliance,

is placed to issue the bonds, is unconstitutional.

The first of these is, that by section five of article twelve of the Con-

stitution of that State it is declared that provision shall be made by

general law for the organization of cities, towns, and villages ; and their

power of taxation, assessment, borrowing money, contracting debts,
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and loaning their credit, shall be so restricted as to prevent the abuse

of such power.

Tlie argument is that the statute in question is void because it

autliorizes cities and towns to contract debts, and does not contain an}'

restriction on the power so conferred. But whether the statute which

confers power to contract debts should always contain some limitation

or restriction, or whether a general restriction applicable to all cases

should be passed, and whether in the absence of both the grant of

power to contract is wholh' void, are questions whose solution we pre-

fer to remit to the State courts, as in this case we find ample reason to

susjain the^ demurrej: on the second ground on which itjs^ argued by

counsel and sustained b}- the Circuit Court.

That proposition is that the Act authorizes the towns and other

municipalities to which it applies, by issuing bonds or loaning their

credit, to take the property of the citizen under the guise of taxation

to pay these bonds, and use it in aid of the enterprises of others which

are not of a public character, thus perverting the right of taxation,

which can only be exercised for a public use, to the aid of individual

interests and personal purposes of profit and gain.

The proposition as thus broadl}' stated is not new, nor is the ques-

tion which it raises difficult of solution.

If these municipal corporations, which are in fact subdivisions of the

State, and which for many reasons are vested with quasi legislative

powers, have a fund or other property out of which they can pay the

debts which the}- contract, without resort to taxation, it may be within

the power of the legislature of the State to authorize them to use it in aid

of projects strictly private or personal, but which would in a secondary

manner contribute to the public good ; or where there is property' or

money vested in a corporation of the kind for a particular use, as pub-

lic worship or charit}-, the legislature ma}' pass laws authorizing them

to make contracts in reference to this property, and incur debts payable

from that source.

But such instances are few and exceptional, and the proposition is a

very broad one, that debts contracted by municipal corporations must

be paid, if paid at all, out of taxes which they may lawfully levy, and

that all contracts creating debts to be paid in future, not limited to

payment from some other source, imply an obligation to pay by

taxation. It follows that in this class of cases the right to contract

must be limited by the right to tax, and if in the given case no tax

can lawfully be levied to pay the debt, the contract itself is void for

want of authority to make it.

If this were not so, these corporations could make valid promises,

which they have no means of fulfilling, and on which even the legisla-

ture that created them can confer no such power. The validity of a

contract which can only be fulfilled by a resort to taxation depends on

the power to levy the tax for that purpose. Sharpless v. Maijor oj

FhiliffMphia, 21 Pennsylvania State, 147, 167 ; Hanson v. Verno7i,

VOL. II.— 4
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27 Iowa, 28; Allen v. Inhahitcmts of Jay ^ 60 Maine, 127; Lowell v.

£oston, Massachusetts (MS.) ; Whiting v. Fon du Lac, 25 Wisconsin,

188. It is, therefore, to be inferred that when the legislature of the State

authorizes a county or cit}' to contract a debt by bond, it intends to

authorize it to levy such taxes as are necessar}' to pay the debt, unless

there is in the Act itself, or in some general statute, a limitation upon
the power of taxation which repels such an inference.

With these remarks and with the reference to the authorities which

support them, we assume that unless the Legislature of Kansas had the

right to authorize the counties and towns in that State to levy taxes to

be used in aid of manufacturing enterprises, conducted by individuals,

or private corporations, for purposes of gain, the law is void, and the

bonds issued under it are also void. We proceed to the inquir}' whether

such a power exists in the Legislature of the State of Kansas. . . .

We have referred to this histoi-y of the contest over aid to railroads

by taxation, to show that the strongest advocates for the validity of

these laws never placed it on the ground of the unlimited power in the

State legislature to tax the people, but conceded that where the pur-

pose for which the tax was to be issued could no longer be justlj- claimed

to have this public character, but was purelj' in aid of private or per-

sonal objects, the law authorizing it was bej'ond the legislative power,

and was an unauthorized Invasion of private right. Olcott v. Super-

visors^ 16 Wallace, 689 ; People v. Salem, 20 Michigan, 452 ; Jenkins

V. Andover, 103 Massachusetts, 94 ; Dillon on Municipal Corporations,

§ 587 ; 2 Redfield's Laws of Railways, 398, rule 2.

It must be conceded that there are such rights in every free govern-

ment beyond the control of the State. A government which recognized

no such rights, which held the lives, the liberty, and the property of its

citizens subject at all times to the absolute disposition and unlimited

control of even the most democratic depository of power, is after all

but a despotism. It is true it is a despotism of the many, of the

majority, if you choose to call it so, but it is none the less a despotism.

It may well be doubted if a man is to hold all that he is accustomed to

call his own, all in which he has placed his happiness, and the security

of which is essential to that happiness, under the unlimited dominion

of others, whether it is not wiser that this power should be exercised

by one man than by many. The theory of our governments, State

and national, is opposed to the deposit of unlimited power anywhere.

Tiie executive, the legislative, and the judicial branches of these

governments are all of limited and defined powers.

There are limitations on such power which grow out of the essential

nature of all free governments. Implied reservations of individual

rights, without which the social compact could not exist, and which

are respected by all governments entitled to the name. No court, for

instance, would hesitate to declare void a statute which enacted that

A and B, who were husband and wife to each other, should be so no

longer, but that A should thereafter be the husband of C, and B the
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wife of D. Or which should enact that the homestead now owned by

A should no longer be his, but should heucefortli be the property of B.

Whiting v. Fon du Lac, 25 Wisconsin, 188; Cooley on Constitutional

Limitations, 129, 175, 487; Dillon on Municipal Corporations, § 587.^

Of all the powers conferred upon government that of taxation is

most liable to abuse. Given a purpose or object for which taxation

may be lawfully used, and the extent of its exercise is in its very

nature unlimited. It is true that express limitation on the amount of

tax to be levied or the things to be taxed may be imposed by constitu-

tion or statute, but in most instances for which taxes are levied, as the

support of government, the prosecution of war, the national defence,

any limitation is unsafe. The entire resources of the people should in

some instances be at the disposal of the government.

The power to tax is, therefore, the strongest, the most pervading of

all the powers of government, reaching directly or indirectly to all

classes of the people. It was said by Chief Justice Marshall, in the

case of M'Culloch v. The StiUe of Maryland, 4 Wheaton, 431, that

the power to tax is the power to destroy. A striking instance of the

truth of the proposition is seen in the fact that the existing tax of ten

per cent, imposed by the United States on the circulation of all other

banks than the national banks, drove out of existence every State

bank of circulation within a year or two after its passage. This power

can as readily be employed against one class of individuals and in favor

of another, so as to ruin the one class and give unlimited wealth and

prosperity to the other, if there is no implied limitation of the uses for

which the power may be exercised.

To lay with one hand the power of the government on the property \

of the citizen, and with the other to bestow it upon favored individuals

to aid private enterprises and build up private fortunes, is none the

less a robber}' because it is done under the forms of law and is called

taxation. This is not legislation. It is a decree under legislative forms.

Nor is it taxation. A '• tax," says Webster's Dictionar}-, " is a rate

or sum of mone}- assessed on the person or property- of a citizen by

government for the use of the nation or State." "Taxes are burdens

or charges imposed hy the legislature upon persons or property to raise

money for public purposes." Cooley on Constitutional Limitations, 479.

Coulter, J., in Northern Liberties v. St. John's Church, 13 Pennsyl-

vania State, 104; see also Pray v. Northern Liberties, 31 Id. 69;

Matter of Mayor of Neio York, 11 Johnson, 77; Camden v. Allen, 2

^ " To determine, then, the extent of the law-making power, we have only to look to

the provisions of the Constitution. It has, and can have, no other limit tlian such as is

there prescribed ; and the doctrine tliat there exists in the judiciary some vagne, loose,

and undefined power to annul a law, because in its judgment it is ' contrary to natural

equity and justice,' is in conflict with the first principles of government, and can never,

I tliiuk, be maintained. I am aware that some eminent judges, when the question

was not before them, have expressed a belief in the existence of such a power ;
but no

court has ever, I believe, assumed to declare au explicit enactment of the legislature

void on that ground."— Seldex, .!,, in Wi/nehnmer v. The People, 13 N. Y. 430 — Ed-
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Dutcber, 398 ; Shariyless v. Mayor of Philadelphia, stipra ; Hanson

V. Ytnion, 27 Iowa, 47 ; Whiting v. Foii du Lac, 25 Wisconsin, 188,

says, very forcibly, '•'• 1 tbiuk the common mind has everywhere taken in

the mulerstanding that taxes are a public imposition, levied by author-

ity of the government for the purpose of carrying on the government

in all its niachiuer}- and operations — that the}' are imposed for a

})ublic purpose."

^\\• have established, we think, beyond cavil that there can be no

lawliil tax which is not laid for a public purpose. It may not be easy

IcTdraw the line in all cases so as to decide what is a public purpose

in this sense and what is not.

It is undoubtedly the duty of the legislature which imposes or author-

izes municipalities to impose a tax to see that it is not to be used for

purposes of private interest instead of a public use, and the courts can

only he justified in interposing when a violation of this principle is clear

and the reason for interference cogent. And in deciding whether, in

the given case, the object for which the taxes are assessed falls upon

the one side or the other of this line, they must be governed mainly by

the course and usage of the government, the objects for which taxes have

been customarily and by long course of legislation levied, what oltjects

or purposes have been considered necessary to the support and for the

proper use of the government, whether State or municipal. Whatever

lawfully pertains to this, and is sanctioned by time and the acquies-

cence of the people, may well be held to belong to the public use, and

proper for the maintenance of good government, though this may not

be the only criterion of rightful taxation.

But in the case before us, in which the towns are authorized to con-

tribute aid by way of taxation to any class of manufacturers, there is

no difficulty in holding that this is not such a public purpose as we

liaVe been considering. If it be said that a benefit results to the local

public of a town by establishing manufactures, the same may be said

of any other business or pursuit which employs capital or labor. The
merchant, the mechanic, the innkeeper, the banker, the builder, the

steamboat owner are equally promoters of the public good, and equally

deserving the aid of the citizens by forced contributions. No line can

be drawn in favor of the manufacturer which w^ould not open the coffers

of the pnl)lic treasury to the importunities of two-thirds of the business

men of the city or town.

A reference to one or two cases adjudicated by courts of the highest

character will be sufficient, if any authority were needed, to sustain us

ni this proposition. . . . [Here follows a statement of Allen v. e/ay,

GO Me. 124 ; Loioell v. Boston, 111 Mass. 454; Curtis v. Whipple,

21 Wise. 350 ; and Whiting v. Fon du Lac, 25 AVisc. 188.]

These cases are clearly in point, and they assert a principle which

meets our cordial approval. . . . Judgment aff,rr)xedy

i The same point was passed upon in Cole v. La Grange, 113 TJ. S. (1884). Gray,
J., for the court, said: " In Loan Association v. Topeka, 20 Wail. 655, bonds of a city,



CHA.P. VIL] loan association V. TOPEKA. 1241

Clifford, J., gave a dissenting opinion, in the course of which he

said: ''Courts cannot nullify an Act of the State Legislature on the

vague ground that they think it opposed to a general latent spirit sup-

posed to pervade or underlie the Constitution, where neither the terms

nor the implications of the instrument disclose any such restriction.

Walker v. Cincinnati^ 21 Ohio State, 41. Such a power is denied to

the courts, because to concede it would be to make the courts sovereign

over both the Constitution and the people, and convert the govern-

ment into a judicial despotism. Golden v. Prince, 3 Washington's

Circuit Court, 313. Subject to the Federal Constitution the legisla-

ture of the State possesses the whole legislative power of the people,

except so far as the power is limited by the State Constitution. Bank
v. Brown, 26 New York, 467 ; People v. Draper, 15 Id. 532. . . .

Unwise laws and such as are highly inexpedient and unjust are fre-

quently passed by legislative bodies, but there is no power vested in

a Circuit Court nor in this Court, to determine that any law passed

by a State legislature is void if it is not repugnant to their own Con-

stitution nor the Constitution of the United States.

issued, as appeared on their face, pursuant to an Act of the Legislature of Kansas, to

a manufacturing corporation, to aid it in establishing shops in the city for the manu-
facture of iron bridges, were held by this court to be void, even in the hands of a
purchaser in good faith and for value. A like decision was made in Parkersburgh v.

Brown, 106 U. S. 487. The decisions in the courts of the States are to the same effect.

Allen V. Jaij, 60 Maine, 124; Lowell v Boston, 111 Mass. 454; Weismer v. Douglas, 64

N. Y. 91 , in re Eureka Co., 96 N. Y. 42 , Bissell v. Kankakee, 64 Illinois, 249 ; English

V People, 96 Illinois, 566 ; Central Branch Union Pacific Railroad v. Smith, 2.3 Kansas,

745. We have been referred to no opposing decision. ... It is averred in the answer,
and admitted by the demurrer, that the La Grange Iron and Steel Company, to which
the bonds were issued, was 'a private manufacturing company, formed and estab-
lished for the purpo.se of carrying on and operating a rolling-mill,' and ' was a strictly
private enterprise, formed and prosecuted for the purpose of private gain, and which
had nothing whatever of a public character.' The ordinance referre 1 to shows th-vt

the mill was to manufacture railroad iron ; but that is no more a public use than the
manufacture of iron bridges, as in the Topeka case, or the making of blocks of stone
or wood for paving streets. There can be no doubt, therefore, that the Act of the
Legislature of Missouri is unconstitutional, and that the bonds, expressed to be issued
in pursuance of that Act, are void upon their face."

In Burlington v. Beasleg, 94 U. S. .310 (1876), in error to the United States Circnit
Court for Kansas, the question was as to the validity of certain bonds issued under a
statute to aid an individual " in the construction and completion, and to furnish the
motive-power of a .steam custom grist-mill." In sn.'^taining a judgment in favor of
the holder of the bonds, Hcxt, J., for the court, said :

" The statute of Kansas upon
the subject of grist-mills is ba,«ed upon the idea, and, indeed upon the decla'-ation,

that all gri.st-mills are public institutions. In c. 65 of the statute of 1868, p. 57:i, it is

thus enacted :
' All water, steam, or other mills, whose owners or occupiers grind or

offer to grind grain for toll or pay, are hereby declared public mills.' Regulation is

then made for the order in which customers shall he attended to ffir.st come first

served), the liability of the miller, his duty in assisting to load or unload, and that the
rates of toll shall be conspicuou.sly posted.

"Under our recent decision in Afnnn v. Illinois, 94 U.S. p. 112, and the other cases
upon kindred subjects, it would be competent to the Legislature of Kansas to regulate
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NORTH DAKOTA v. NELSON COUNTY.

SuPKEME Court of North Dakota. 1890.

[1 No. Dak. 88.]

This is a proceeding brought in the Supreme Court bj' application

made lor leave to tile an information in order to procure an injunction

restraining defendant from issuing seed-grain bonds. No briefs were
tiled.

George F. Goodwin, Attorney-General, and Burke Corbett, for the

motion. M. N. Johnson, State's Attorney, and JF. R. Fulton, opposed.
Wallin, J. . . . The objects and pur^Joses contemplated by the

statute may be readily gathered from the above extracts, and they are

clear and unmistakable in their character. The legislature, by this en-

actment, so far as it can do so, has clothed the several counties of the

State where there has been a preceding crop failure with authority to

lend their aid in procuring seed-grain to such of their citizens as are

engaged in farming pursuits, who make it appear, in manner and form

as detailed by the law, that they are unable to procure such seed-grain

by any other means. The law empowers the counties to lend their aid

out of money to be obtained by the issue and sale of county bonds,

such bonds to be paid, principal and interest, from funds obtained by

means of a general tax levy upon all of the taxable property situated

within the counties that issue such bonds. Two features of this statute

stand out in conspicuous prominence. First. All benefits obtainable

under the Act are confined to persons engaged in the pursuit of farm-

ing, and among farmers only those who propose to continue the busi-

ness of farming after the aid in contemplation has been received by

them. Second. No part of the fund is intended to be used in support

or aiding such indigent persons as have already become a county charge,

viz., paupers.

The objections which may be made to the validity of this statute are

twofold : First, it may be claimed that the tax authorized by the stat-

ute is not for a public purpose, hence not a valid tax ; second, it may

be contended that, under § 185 of the State Constitution, counties are

expressly forbidden to make donations, or lend their aid to either cor-

porations or individuals, hence that the proposed aid is unconstitutional,

as repugnant to said section. The courts of this country, and of all

countries where constitutional liberty exists, agree with the elementary

the toll to be taken at these mills. It is a reasonable constrnction of this statute to

hold that aid to this mill is aid of a public work within its meaning, and that the con-

struction and equipment of a steam grist-mill was an internal improvement. The

case of Loan Association v. Topeka, 20 Wall. 661, will adjudge these bonds to be legal.

The point is there expressly made that bonds, when issued for a public purpose, a

public use, which it is the right and the duty of the State government to assist, are

valid. The issue we are considering falls within this definition."— Ed.
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writers upon the science of government that it is essential to the va-

lidity of a tax that^ it be laid for a public purpose. Difficulty has fre-

quently arisen in discriminating between public and private objects ;

but where the objeclLi§.pi'imarily to foster private enterprises, and the

only benefit to be derived by the public is incidental and secondarj-,

thejax will be axmuUed by the courts as an abuse of the legislative

prerogative. In the first instance the duty devolves upon the legisla-

tive branch of the government to determine whether a proposed tax is

or is not for a public purpose ; and courts are loath to interpose and

declare any tax unlawful, and will only do so in case of a palpable

disregard of the wise limitations, express and implied, restricting the

power of taxation. But where the legislature assumes, in the guise

of taxation, to compel A to advance his private means to aid B in

the prosecution of a purely private enterprise, the courts will not hesi-

tate to perform the duty of declaring such tax void, as subversive of

fundamental and vested individual rights, and will do so even in cases

where there is no express constitutional inhibition. The power of con-

^scation does not exist in the legislature. The cases cited below are

but a few of the numberless cases which have applied these principles

to statutes imposing pretended taxes. Association v. Topeka, 20

Wall. 655 ; Bayik v. City of lola^ 2 Dill. 353 ; City of Parkershurgh

V. Brown, 106 U. S. 487, 1 Sup. Ct. Rep. 442 ; Cole v. City of La-

Orange, 113 U. S. 1, 5 Sup. Ct. Rep. 416 ; Allen v. Jay, 60 Me. 124

;

Lowell \. Boston, HI Mass. 453 ; State v. Osaiolcee Tp., 14 Kan. 422
;

Coates V. Campbell (Minn.), 35 N. W. Rep. 360 ; Coolej', Const. Lim.

(marg.) p. 487; Cooley, Tax'n (2d ed.), pp. 55, 126.

Under these authorities, the test to be applied to the seed-grain

statute is this : Is the tax provided for in the statute laid for a public

purpose? If this question is answered in the negative, the statute

must be declared null and void, without reference to § 185 of the State

Constitution, to which the attention of the court has been particularly

directed. The statute makes provision for lev^Mng a general tax, in

counties issuing the bonds, for the benefit of a numerous body of citi-

zens, who, without fault of theirs, and sold}- 113- reason of successive

cropjjiilures, are now reduced to extremities, and are in fact impover-

ished to such an extent that they are, for the present time, wholly

without the abilitj' to obtain the grain necessary for seeding the lands

from which they derive the necessaries of life. It is agreed on all sides

that this class of citizens, having already exhausted their private credit,

must have friendly aid from some source in procuring seed-grain, if

they put in crops this year. The legislature, by this statute, has de-

vised a measure which seems well adapted to meet the exigency, and

promises to give the needed relief, with little prospect of ultimate loss

to the count}' treasuries. It is reasonable to anticipate that the bene-

ficiaiies of the Act will be enabled to tide over their present embarrass-

ments, and, through the aid granted them b}' this statute, a wide-spread

calamit}', both public and private, will be averted. The crisis in the
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development of the State which renders some measure of wholesale

I'elief imperatively necessary is fulh' recognized by all well-informed

y citizens of the Slate, and this court will be justified in taking judicial ^
J

^
notice of the existing status. The stubborn fact exists that a class of

(V citizens, numbered by many thousands, is in such present straits from

povert}', that unless succored b}- some comprehensive measure of relief

they will become a public burden, in other words, paupers, dependent

4 upon counties where they reside for support. It is to avert such a wide-

st-^ spread disaster that the seed grain statute was enacted, and it should

ft4 / ^ ^^ interpreted in the light of the public danger which was the occasion

' of its passage. " The support of paupers, and the giving of assistance

^ to those who, by reason of age, infirmity, or disabilit}- are likeh- to

\^
' become such, is, by the practice and the common consent of civilized

^ f
' countries, a public purpose." Coole}', Tax'n (2d ed.), pp. 124, 125.

" The relief of the poor— the care of those who are unable to care

for themselves— is among the unquestioned objects of public duty."

•Opinion of Brewer, J., in State v. Osawkee Tp., 14 Kan. 424. If the

destitute farmers of the frontier of North Dakota were now actually

in the almshouses of the various counties in wliich they reside, all the

adjudications of the courts, State and Federal, upon this subject could

be marshalled as precedents in support of an}' taxation, however onerous,

which might become necessary for their support. But is it not com-

petent for the legislature, representing the tax-pa3ers, in the exercise

of its discretion, and within the limits of count}' indebtedness pre-

scribed by the State Constitution to clothe count}' commissioners with

authority to be exercised at their discretion, to make small loans, se-

cured by prospective crops, to those whose condition is so impoverished

and desperate as to reasonably justif}' the fear that, unless the}' receive

help, they and their families will become a charge upon the counties in

which they live?

We have carefully examined the authorities above cited, and many
others of similar import, and while fully assenting to the principles

enunciated by the cases, viz., that all taxation must be for a public

purpose, we do not, with the single exception of the Kansas case, re-

gard them as parallel cases, and applicable to the question presented

in the case at bar. As we view the matter, the tax in question is for

a public purpose, i. e., a tax for the " necessary support of the poor."

The case of State v. Osawkee Tp., supra, asserts a doctrine which would

defeat the tax in question. This court has great respect for the court

which promulgated tliat decision, and the most sincere admiration for

the distinguished jurist now upon the Supreme bench of the nation,

who wrote the opinion in that case. Nevertheless, we cannot yield

our assent to the reasoning of the case, leading to the conclusion that

a loan of aid to an impoverished class, not yet in the poorhouse, is

necessarily a tax for a private purpose. In our view, it is not certain,

or even probable, in the light of subsequent experience in the West,

that the court of last resort in the State of Kansas would enunciate
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the doctrine of that case at the present daj'. The decision was made

fifteen years ago. Wliile the fundamental principles which underlie

legislation and taxation have not changed in the interval, it is also true

that the development of the Western States has been attended with

difficulties and adverse conditions which have made it necessary to

broaden the application of fundamental principles to meet the new

necessities of those States. Under the stress of adversity i>eculiar to

the condition of the frontier farmer, there has come to be an expansion

of the legal meaning of the term " poor" sufficient to embrace a class

of destitute citizens who have not yet become a public charge. The

main features of the seed-grain statute are neither new nor novel. It

was borrowed from territorial legislation, and long prior to that, the

State of Minnesota, in aid of agricultural settlers upon its western

frontier, enacted a series of statutes which are open to every criticism

which can be made upon the statute under consideration. Chapter 43

Laws Dak. 1889. See also pp. 1024-1030, Gen. St. Minn. 1878.

The Legislature of Minnesota has frequently, and by a variety of

laws, extended aid to the frontier farmers of that State, who, far from

being paupers, were yet reduced to extremities, by reason of continued

crop failures resulting from hailstorms, successive seasons of drought,

and from the ravages of grasshoppers. Under one law, towns are

authorized to vote a tax to defray the expense of destroying grass-

hoppers ; under another statute, the governor, State auditor, and State

treasurer were authorized to borrow $100,000 on State bonds, to be

issued by them, and the proceeds were to be expended in the purchase

of seed-grain for the needy farmers. Again, and at the" same session,

the same State officials were empowered to issue additional bonds to

the same amount, to pa^- a debt contracted for a similar purpose, upon

warrants of the State auditor. § 6 of the ^linnesota Act of 1878, c.

93, provides as follows: "The credit of the State is hereb}- pledged

to the payment of the interest and principal of the bonds mentioned in

this Act, as the same raaj' become due." By another section the State

auditor is authorized and required to levy an annual tax necessarj' to

meet the interest and principal of the debt created b}- these bonds.

Many of the features of the two seed-grain statutes passed at the first

session of the legislature of this State are borrowed from Minnesota.

In principle, the legislation of the two States is identical. The aid

extended is furnished in the form of a loan to individual farmers, se-

cured on their crops, but to be met primaril}- b}' taxation. The desti-

tute communities of farmers who were thus assisted in a neighboring

State were enabled thereb}- to tide over their temporary necessities,

and are now self-supporting.

This review of legislation in aid of destitute farmers will serve to

illustrate the well-known fact that legislation under the pressure of a

public sentiment, born of stern necessity, will adapt itself to new exi-

gencies, even if in doing so a sanction is given to a broader application

of elementary principles of government than have before been recog-
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nized and applied b} the court in adjudicated cases. It is the boast of

the common law that it is elastic, and can be adjusted to the develop-

ment of new social and business conditions. Can a statute enacted

for such broadly humane and charitable purposes be annulled by another

branch of the government as an abuse of legislative discretion ? We
think otherwise. Great deference is due from the courts to the legisla-

tive branch of the State government, and it is axiomatic that in cases

of doubt the courts will never niterfere to annul a statute. Cooley,

Const. Lira, (marg.) p. 487.

It will be presumed that the legislature, in passing the seed-grain

statute, acted upon the fullest knowledge of the necessities of the situa-

tion, and also presumed that they have passed the statute after due
deliberation and with the clearest apprehension of the scope and pur-

pose of the language used in § 185 of the State Constitution. That
section is not only restrictive upon counties, but it is also permissive.

It permits counties to lend aid for " the necessary support of the poor."

To our mind, the restrictive words of that section were intended to

prevent the loan of aid either to individuals or corporations, for the

purpose of fostering business enterprises, either of a public or private

nature ; but that the people who adopted the Constitution, as well as

those who framed the instrument, expressly intended by the language

of that section to grant a power affirmatively to the municipal corpora-

tions named in § 185, to lend their aid and make donations for the

" necessary support of the poor." The attention of the court has been di-

rected to the constitutions of nineteen of the States, in which the language

of § 185 is used verbatim, except only that in the States of North and

South Dakota the words above quoted are interpolated. Wh}* was this

peculiar language introduced into the constitutions of North and South

Dakota, when nothing of the kind was found in that of the other seven-

teen States? Why did not the conventions which formed the organic

law for North and South Dakota simply copy the language which, with

this exception, is borrowed from the other constitutions, without in-

serting the excepting clause under consideration? To our mind, the

answer to these questions is found in the peculiar and alarming condi-

tion of the people of Dakota Territory in the year 1889, when the two

Dakotas assumed the responsibilities of statehood. Such conditions

had not before existed, and hence the constitutions of other States

had made no provisions to meet such necessities. When the two
States formed and adopted their constitutions the fact was well known
and recognized by the people of Dakota that the condition of man}-

farming communities was such that some comprehensive measure for

their relief was an imperative necessity. In such a conjuncture the

words were interpolated into § 185 of the Constitution, which permit

counties to loan their aid for the " necessar}' support of the poor."

No constitutional grant of power was necessar}' to give the new gov-

ernments authority to provide for the support of paupers in the poor-

houses. That power is inherent, and exists in all governments as
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among their implied powers and duties. By universal consent, taxes

are valid when laid for the support of paupers, or those likely to become

paupers. There was no necessity and no reason for inserting a provi-

sion m the State constitutions of North and South Dakota authorizing

counties to loan their aid to maintain the almshouses. It would be

absurd to assume that the framers of the constitutions and the people

who adopted them intended b}' this provision to enable local munici-

palities to issue and sell bonds, and loanlhe proceeds to the inmates

of the poorliouses
; yet the power to loan aid in " support of the

poor " is given. In our opinion, this power is conferred in the organic

law expressl}- to meet the exigencies of the situation then existing, and

that it is our duty to give it that effect. We believe, and so hold, that

the class referred to in the exception contained in § 185 of the State

Constitution is the poor and destitute farmers of the State, and that

the first legislature which met after the vState was admitted, has, by

the seed-grain statute, put a proper construction upon the language in

question. We therefore refuse to grant the writ applied for, and hold

that the seed-grain statute is a valid enactment.^ . . .

PERRY V. KEENE.

Supreme Court of New Hampshire. 1876.

[56 N. H. 514.2]

Sargent and Chase and Hardy, for the plaintiffs. Lane, for the de-

fendants. C. H. Burns, for the Manchester & Keene Railroad.

Ladd, J. " Any town may, by a two-thirds vote, raise b}' tax or

loan such sum of money as they shall deem expedient, not exceeding

five per cent of the valuation thereof, . . . and appropriate the same
to aid in the construction of any railroad in this State, in such manner
as they shall deem proper." Gen. Stats., ch. 34, sec. 16. In accord-

ance with the provisions of this statute, the inhabitants of the city of

Keene have voted a subsidy equal to three per cent of their last prop-

erty valuation, to aid in the construction of that part of the Manchester

& Keene Railroad located between Greenfield and Keene. This sum,

amounting to upwards of $130,000, is called a " gratuity " in the vote.

It is, in fact, an appropriation of that amount, to be raised by a public

1 In State v. Osawkee Township, 14 Kans. 418 (1875), in a similar case the court

(Brewer, J.) held that provision for "the poor" mnst be h'mited to paupers, that the

statute in question merely secured loans to persons temporarily embarrassed, that

there was no public purpose, and that the argument that the prevention of pauperism
was a public purpose is " dangerous and unsound." The cases of Loan Assoc, v.

Topeka, 20 Wall. 655 ; Allen v. Jay, 60 Me. 124 ; and Lowell v. Boston, 111 Mass. 454,

were cited. See Curlls v. Whipple, 18 Wis. 350 (1869). — Ed.
* The statement of facts is omitted. — Ed.
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tax, to the purpose of building a railroad, with no equivalent except

the expected benefits to be derived from the opening of such railroad.

The plaintitfs, who are citizens and large tax-payers in Keene, contend

that the legislature, in passing the Act quoted above, transcended the

limits of their constitutional power ; that the action of the city in vot-

ing the gratuity is therefore without warrant of law ; and they ask for

an injunction to prevent the issuing of bonds or the lev}' of taxes in

accordance with said vote. «

The question we are thus called upon to consider is an important

one, not only in its legal aspects, but in its practical bearing upon the

rights and interests of these parties, as well as others in a similar situa-

tion, both tax-payers and holders of municipal bonds heretofore issued

for a like purpose under the authority of the Act in question.

In one view, the duty of the court is extremely plain and simple ; in

another, it is very delicate, and not free from difficult}'. We have not

to inquire into the policy of the law, or, if the purpose be admitted to

be public, whether the supposed public good to be attained was suffi-

cient to justify the legislature in conferring upon two-thirds of the

legal voters of a town the power to devote not only their own property

but that of the unwilling other third to such a purpose.

All mere questions of expediency, and all questions respecting the

just operation of the law, within the limits prescribed by the Constitu-

tion, were settled by the legislature when it was enacted. The court

have only to place the statute and the Constitution side by sTde, and

say whether there is such a conflict between the two that they cannot

stand together. If, upon such examination, there appears to be a con-

flict, and if the conflict is so clear and palpable as to leave no reason-

able doubt that the legislature have undertaken to do what they were

prohibited from doing by the Constitution, the court cannot avoid the

high though unwelcome duty of declaring the statute inoperative, be-

cause the Constitution, and not the statute, is the paramount law ; and

the court must interpret and administer all the laws alike.

The learned counsel for the plaintiffs have not pointed out the par-

ticular part or clause of the Constitution which they say is violated by

this statute. Their position, however, is, that the Act authorizes the

taking of piivate property, under the name and guise of taxation, and

appropriating it to a use that is really and essentially private ; and that

such a proceeding, being manifestly at war with those fundamental

principles upon which the right of the citizen to be secure in the pos-

session and enjoyment of his property depends, is in violation of all

those provisions in tlie Constitution established to guard and perpetuate

that right. The proposition assumes this form;— the legislature are

forbidden by the Constitution to exact money from the people of the

State under the name of taxes, and apply it to a private purpose : this

statute authorizes the Act thus forbidden, and is therefore void. The

first [)art of this proposition is admitted by the defendants, and so we

need not now inquire in what particular provision of the Constitution
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the inhibition is to be found. Whether it rests upon the eomraoul}- re-

ceived meaning and definition of the terms taxes, rates, assessments,

&c., used in the Constitution, and the general guaranties of private

property contained in tlie bill of rights ; or whether, by a fair construc-

tion of art. 5, the levying of all taxes, municipal as well as State, is

limited to the purposes therein named, — viz., for the public service, in

the necessary defence and support of the government of this State, and

tlie protection and preservation of the subjects thereof, — is at present

immaterial, inasmuch as we are to start with the assumption that taxes

cannot l)e imposed or authorized hy the legislature for anj- other than

a public purpose.

Is the building of a railroad a public purpose? The legislature have

undoubtedly passed their judgment on that question, and determined

that it is. It is not to be denied that the levying of taxes is specially

and entirelv a legislative function, and the court are not to encroach

upon the province of a co-ordinate branch of the government in the

exercise of that power. Where is the line that divides the province of

the court from that of the legislature in a matter of this sort? The
court is to expound and administer the laws, and there the judicial

function and dut}' end. How much of the question, whether a given

object is public, lies within the province of the law, and how much in

the domain of political science and statesmanship? When the judge

has declared all the law that enters into the problem, how much is still

left to the determination of the legislator? Admitting, as has indeed

been more than intimated in this State {Concord Railroad v. Greeley,

17 N. H. 57), that it is for the court finall}' to determine whether

the use is public, — what is the criterion ? What are the rules which
the law furnishes to the court wherewith to eliminate a true answer to

the inquiry ? In what respect does the question as presented to the

court differ from the same question as presented to the legislature? If

the court stop when they reach the borders of legislative ground, how
far can they proceed?

If the legislature should take the property of A, or the property of all

the tax-payers in the town of A, and hand it over, without considera-

tion, without pretence of any public obligation or duty, to B, to be used
by him in buying a farm, or building a house, or setting himself up in

business, the case would be so clear that the common-sense of every one
would at once sa}' the limits of legislative power had been overstepped b}-

a taking of private property, and devoting it to a private use. Tliat is

the broad ground upon which such cases as Allen v. Jay, 60 Me. 124,

Lowell V. Boston, 111 IMass. 454, and The Citizens^ Loan Association
v. Topeka Sup. Ct. U. S. (not yet reported) were decided. And yet,

what rule of law do the courts find to aid them in thus revising the

judgment of the legislature ? Is it not clear that the question they pass

upon is the same question as that decided b}' the legislature, and
that the}' must determine it in the same way the legislature have done,

simply by the exercise of reason and judgment? What is it that settles
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the character of a given purpose, in respect of its being public or other-

wise? It has been said that for the legislature to declare a use public

does not make it so — 17 N. H. 57; and the same ma}- certainly be

said with equal truth of a like declaration by the court. A judicial

christening can no more affect the nature of the thing itself, than a

legislative christening. Judging a priori, and without some knowledge

of the wants of mankind when organized in communities and States, I

do not quite understand how it could be predicated of any use, that it

is ''per se " public, as is said by Dixon, C. J., in Whiting v. Sheboygan
Raihoay Co., 9 Am. Law Reg. (n. s.) 161. Of light, air, water, etc.,

the common bounties of providence, it might, indeed, be said before-

hand that they are in a very broad sense public ; but it is not of such uses

that we are speaking. Without knowledge of human nature, knowl-

edge derived from experience and observation of what may be needful

for the comfort, well-being, and prosperity of the people of a State

advanced in civilization,— and knowledge, gained m the same wa}', as

to what necessar}' conditions of their welfare will be supplied by private

enterprise, and what will go unsupplied without interference by the

State, — I do not see how any use could be said to he per se public, or

how either a legislature, or a court, could form a judgment that would

not be founded almost wholly upon theor}- and conjecture. No one

doubts that the building and maintaining of our common highways is

a public purpose. Why ? Certainly for no other reason than that the}'

furnish facilities for travel, the transmission of intelligence, and the

transportation of goods. But why should the State take this matter

under its fostering care, imposing upon the people a very great yearly

burden in the shape of taxes for their support, any more than many
others that might be mentioned, of equal and perhaps greater import-

ance to its citizens? Is it of greater concern to the citizen that he

should have a road to travel on, when he desires to visit his neighbor

in the next town, or transport the products of his farm or of his factory

to market and bring back the commodities for which they may be ex-

changed, than that he should have a mill to grind his corn, — a tanner,

a shoemaker, and a tailor to manufacture his raw material into clothing,

wherewith his body may be covered ? Doubtless highways are a great

public benefit. Without them I suppose the whole State would soon

return to its primal condition of a howling wilderness, fit only for the

habitation of wild beasts and savages. How would it be if there were

no mills for the manufacture of lumber, no joiners or masons to build

houses, no manufacturers of cloth, no merchants or tradesmen to assist

in the exchange of commodities? These suppositions may appear

somewhat fanciful, but they illustrate the inquiry. Why is the building

of roads to be regarded as a public service, while many other things

equally necessary for the upholding of life, the security of property, the

preservation of learning, moralit}', and rehgion, are b}- common con-

sent regarded as private, and so left to the private enterprise of the

citizens? The answer to this question, surely, is not to be found in
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any abstract principle of law. It is essentiall}' a conclusion of fact and

public polic}', the result of an inquiry into the individual necessities of

every member of the community (which in the aggregate show the

character and urgency of the public need), and the likelihood that those

necessities will be supplied without interference from the State. Ob-

viouslj' it bears a much closer resemblance to the deduction of a poli-

tician, than the application of a legal principle by a judge. Should it

be found by experience that no person in the State would, voluntaril}'

and unaided, establish and carry on any given trade or calling, neces-

sary, and universally admitted to be necessary, for the upholding of life,

the preservation of health, the maintenance of decency, order, and

civilization among the people, would not the carrying on of such neces-

sar}- trade or calling thereupon become a public purpose, for which the

legislature might lawfully impose a tax?

Experience shows that highways would not be built, or, if built, would

not be located in the right places with reference to convenient transit

between distant points, nor kept in suitable repair, but for the control

assumed over the whole matter by the State ; and so the State inter-

feres, and establishes a system, and imposes an enormous burden upon

the people in the shape of taxes, compelling them to supply themselves

with what they certainl}- need, but need no more than they need shoes

or bread, — and nobody ever complained that the interference was

unauthorized, or the purpose other than a public one.

Enough has been said to show the delicate nature of the task imposed

upon the court when they are called upon to revise the judgment of

the legislature in a matter of this description. It is especially delicate

for two reasons, — first, because the discretion of the legislature, with

respect to the whole subject of levying taxes, is so very large, and their

power so exclusive, that it is not always easy to say when the limits

of that discretion and power have been passed ; and, second, because
the rule to be applied is furnished, not so much 'Ty- The law as b}-

those general considerations of public policy and political economy to

which allusion has been made. I do not deny the power and duty of

the court, when private rights of property are in question, to settle those

rights according to a just interpretation of the Constitution ; and the

discharge of that duty may involve a revision of the judgment of the

legislature upon a question which, like this, partakes more or less of

a political character. But before the court can reverse tiie judgment
of tlie legislature and the executive, and declare a statute levying or

authorizing a tax to be inoperative and void, a very clear case must be

shown. After the legislature an<l the executive have bntli decided that

the purpose for which a tax is laid is public, nothing short of a moral

certaint}' that a mistake has been made, can, in my judgment, warrant

the court in overruling that decision, especially when nothing better can
be set up in its place than the naked opinion of the court as to the

character of the use proposed. Certainly it is not for the court to

shrink from the discharge of a constitutional dutj- ; but, at the same
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time, it is not for this branch of the government to set an example
of encroachment upon the province of the others. It is only the

enunciation of a rule that is now elementary in the American States,

to say that, before we can declare tliis law unconstitutional, we must
be fully satisfied — satisfied beyond a reasonable doubt— that the

purpose for which the tax is authorized is private and not public.

I have spoken incidentally of our common highways ; and it has been

said that their purpose is, to furnish to the public facilities for travel,

for the transmission of intelligence, and the carrying of goods. No
one will contend that to build and maintain them is not a public pur-

pose. Indeed, the public nature of this use is so very obvious, that it

has been classed among those said to be public per se ( Whiting v. She-

boygan Railway Co., supra) , standing in need of no credentials from

the court to entitle it to legislative recognition. Wherein does the use

of a railroad differ? What public benefit can be mentioned, tliat comes
from the building of a connnon road, that does not come, in kind if not

in degree, from the building of a railroad? It is not necessarj' to en-

large upon the benefits of either : the}' are, doubtless, numerous and

varied, — so numerous, indeed, so interwoven with everytliing that dis-

tinguishes an intelligent, virtuous, rich, well-organized, and well-gov-

erned State, from a tribe of primitive barbarians, that an attempt to

trace them all would be little less than an attempt to search out the

sources of our civilization. The point is, they are alike in kind; and

when it is admitted that the construction of one class of roads is

dearl}', beyond all possibility of doubt, a public purpose, I cannot

conceive upon what ground it is to be said that the construction of

the other class is, beyond all reasonable doubt, a private purpose.

It is said that railroad corporations are private ; that the roads are

built and run for private gain ; that the public can only enjoy the benefits

offered by them upon payment of a toll, — and, therefore, their purpose

is private. The short and conclusive answer to all this, in my mind,

is, that the character of the ageiTcy employed does not and cannot

determine the nature of the end to be secured. To say of a railroad

corporation that it is a private corporation, and therefore the construc-

tion of a railroad is a private purpose, seems to me, in truth, no more

logical, if less absurd, than to say of any officer or agent of the State, —
He is an individual, with all the private interests and private associa-

tions of other citizens ; therefore the purpose of his office and of all his

official acts is private. The argument that because a toll is granted,

therefore the purpose must be private, carried to its logical results,

would certainly declare the purpose of a very large number of public

offices in the State to be private, — among them the Secretar}- of State,

justices of the peace and of police courts, registers of probate, registers

of deeds, sheriffs, clerks of the courts, town-clerks, etc., etc.

If the purpose is public, it makes no difference that the agent by

whose hand it is to be attained is private. Nor, if the purpose were

private, would it make any difference that a public agent was emploj'ed.
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The question, therefore, whether a railroad corporation is to be re-

garded as public, or private, or both, — that is, public in one aspect

and private in another, — seems to me quite immaterial, and that

the decision of that question one way or the other does not advance

the inquiry we have m hand.

It lias been admitted by some, who have maintained with singular

ability and zeal the position of the plaintiffs in this case, that the Stale

might legally take into its own hands the whole matter of railroads

within its limits ; might build, equip, operate, and control them, mak-

ing use of no" intermediate agents in the business,— because iu that

case the people would remain owners of the property into which their

mone}' had been converted. \Vith great deference, it seems to me, this

is a concession of the very point in dispute. The form of the argu-

ment seems to be this : The State cannot levy a tax for a private pur-

pose. So much, all admit. The building of a railroad is a private

purpose ; but the State may nevertheless levy a tax to build a railroad, ^ j 'j^u-f yy

provided the tax be large enough to carry through the whole enter- 'ft^ t>'PiMAJy>

prise without calling in the aid of any other agency ;
— or, to draw from -^^jt,^ -^

the same premises the conclusion sought to be established here, the

State cannot levy a tax for a private purpose. The State may levy a

tax to wholly build, equip, and run a railroad ; therefore the building

of a railroad is a private purpose. This does not bear examination.

Another argument may be noticed here. It has been said by courts,

whose decisions we are accustomed to regard with great respect, that,

admitting the power of the legislature to authorize towns and cities to

subscribe for stock in railroad corporations, and issue bonds or levy

taxes in payment thereof, it does not follow that they can lawfully

authorize the direct appropriation of the public funds to aid in the con-

struction of a railroad where no stock is taken ; because, in that event,

no interest or ownership results to the town in the property of the cor-

poration, and no voice in the control and management of its affairs is

secured. I do not understand how this can be said by a court of lavy.

Upon what ground can the legislature authorize the raising of a tax to

pay for stock in a corporation of any sort, unless the purchase of such

stock will be a devotion of the public funds to a public service? It is

a matter of common knowledge that the original stock in railroad cor-

porations often becomes worthless, or nearly so ; bnt whether such a

result is to be apprehended or not, makes no difference, so far as I can

see, with the argument. If the end in view is private and not public,

the legislature might as well authorize a town to enter into copartner-

ship with any private person, in the prosecution of any private enter-

prise or business, and furnish its stipulated proportion of the capital to

be invested, by levying a tax, as to authorize it to purchase such stock,

even were it likely to advance in value on their hands, and the people

thus be gainers by the operation. Deny that the end is public, and at

the same time admit that a tax may be levied for the purchase of the

stock, and the inevitable conclusion appears to be, that towns may be

VOL. 11. — 5
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authorized to engage in the private and perilous business of dealing in

stocks, and so apply the public funds to a purpose as remote as any

that can well be conceived from that permitted by the Constitution, to

say nothing of the fact that such investment must be made with a

reasonable assurance that the money will be lost. Clearl}, one or the

other of these propositions must be changed;— either wc must admit

that the end in view is public, or deny the power to purchase stocks

when the end in view is merely a private end.

It is said that the power to tax involves the power to destroy ; and that

this is true is well shown by the recent example of the State banks,

whose existence was terminated by a tax of ten per cent imposed by

Congress on their circulation. But how does this strengthen the posi-

tion of the plaintiffs? They say that if the legislature have the con-

stitutional right and power to authorize a tax of three per cent to aid

this railroad, they have the constitutional right and power to lev}' a tax

upon all the property in the city of Keene equal to the full value of such

property, and give that to the same road. Suppose this be granted,

what does it prove as to the object for which the tax is laid ? Is it not

equally true that they might authorize a tax equal to the full value of

all the property in the city for the support of the public schools, the

public highways, or an}' other object of a confessedly public nature?

The suggestion is plainl}' of no force in an inquiry as to the nature of

the purpose for which a tax has been authorized or levied, for the

reason that the supposed power of destruction is a necessary- incident

of the taxing power, and follows it whatever be the object for which it

is put forth, whether public and legal, or private and illegal. It

amounts to little more, in the present case, than the truism that any

governmental power may be abused b}' the agent in whose hands it is

reposed.

But if the question on which this case must turn has been rightly ap-

prehended, I think it was decided more than thirty years ago, in the

case of Concord Railroad \. Greeley^ 17 N. H. 47, where it was held

that a railroad is in general such a public use as affords just ground

for the taking of private property, and appropi'iating it to that use.

. . . [Here follows a consideration of certain legislation of New Hamp-
shire, and of Concord R. R. v. Greeley.']

Undoubtedly a legislative declaration, that a given use is public, can-

not be regarded as conclusive to all intents, without denying the power

of the court to interpret the Constitution ; nevertheless it is true, that

the creator of a thing ma}' generally impose upon the work of his own
hands such qualities and characteristics as he chooses ;

— and when we

se^ that the legislature, in establishing railroad corporations, has

always been so careful, not only to bestow upon them attributes and

powers consistent with no other idea than that their purpose is public,

but to lay upon them also obligations and duties which would be clearly

unjust and arbitrary in any other view ; and when, in addition to this,

we find the statutes full of declarations that the use is a public use, it
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would seem that nothing which falls much short of absolute demon-
stration would warrant the court in holding that the use is, after aE,

private.

Thus far, indeed, the cases all agree. It is nowhere contended, and
is not contended by the plaintiffs, that a railroad is not a public use in

such sense that land, the private propert}- of individuals, may be taken

for its construction. But a strenuous effort has been made to distin-

guish between the nature of aTpublic use that warrants the exercise of

the power of eminent domain, and that which warrants the exercise

of the taxing power in its behalf. Of course the use which warrants

the taking of land for a road-bed must be public, otherwise every char-

ter granting that right, and ever}' general law recognizing its existence

and regulating the mode of its exercise, has been nothing less than an

arbitrary and despotic interference b}' the legislature witli private rights

of property, in flagrant violation of Art. 12 of the Bill of Rights, as well

as the other provisions of the Constitution whercbj- those rights are

secured. The argument, then, admits that the use is public, but holds

that it is not sufiiciently public, or is not public in the particular way,

to bring it within the categor}- of objects for which taxes may be im-

posed : either in degree or kind, the public quality which it confessedly

possesses falls short of that required b}' the Constitution to justify' an

exercise of the taxing power.

It is incumbent on those who undertake to maintain this distinction,

to point out clearly the differences on which it rests. An assertion

that it does exist is not enough, nor is the argument aclvanced by a

repetition of such assertion, even though made in confident and em-
phatic terms. What is the rule wherewith we are to determine when
a given public use is of a character to warrant the exercise of one power
and not the other? What is the principle to be applied? No one
will contend that the power of eminent domain and the taxing power,
though similar, are in all respects identical ; but all agree that neither

can be exercised except for a public end. Which is the higher power?
or, in other words, which requires the greater public exigency to call it

forth? Wliat is the nature of those objects which lie on one side of

the line, and what of those upon the other side ? Where is the line to

be drawn, and what are the reasons that determine its location?

These are some of the questions not to be evaded, or met with much
speech and ingenious ratiocination, but to be answered fairly and clearl}',

before a court can say that the legislature have bej'ond all' reasonable

doubt transcended their constitutional powers in declaring that a use

which is of such character— that is, public in such sense that private

property may be taken and appropriated in its behalf— is also

public in such sense that taxes may be levied in its behalf. In those

cases to which we have been referred b}' the plaintiffs' counsel, where

an attempt to do this is made, it does appear to me the failure

has been rendered only more conspicuous b}' the eminent ability of

those who have undertaken the task. And, after a most careful ex-
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amination of those cases, if we were to hold that a raih'oad, being a

public use for which the land of individuals may be taken against their

consent, is not a public purpose for which tuxes may be imposed, I

should be utterly at a loss what sound reason to give for the distinc-

tion, or in what terms to frame a rule to govern the future action of

the legislature in cases of a like description.

Unless the court are to stand between the people and their represen-

tatives and declare when the latter have misjudged in their delibera-

tions, and set up limits to the legislative powers of the General Court

not found in the organic law of the State, it is clear to my mind that

this law cannot be annulled by a judicial sentence or decree.

[Smith, J., and Rand, J., gave concurring opinions.^]

1 See also Sharpless v. Maijor of Phila., 21 Pa. 147 (1853), especially the opinion of

Black, C. J.

In R. B. Co. V. Otoe, 16 AVall. 667 (1872), on a certificate of division from the

United States Circuit Court of Nebraska, the court (Strong, J.) said: " The first

question upou which the judges of the Circuit Court divided was whether the Act of

the Legislature of Nebraska, approved Tebruary 15th, 1869, authorizing the county of

Otoe to issue bonds iu aid of a railroad outside of the State, conflicts with the Consti-

tution of that State.

" Unless we close our eyes to what has again and again beeu decided by this court,

and by the highest courts of most of the States, it would be difficult to discover any
sufiicieut reason for holding that this Act was transgressive of the power vested by

the Constitution of the State in the legislature. That the legislative power of the

State^has beeu conferred generally upon the legislature is not denied, and that all

such power may be exercised by that body, except so far as it is expressly withheld, is

a proposition which admits of no doubt. It is true that, in construing the Federal Con-

stitution, Congress must be held to have only those powers which are granted ex-

pressly or by necessary implication, but the opposite rule is the one to be applied to

the construction of a State Constitution. The legislature of a State may exercise all

powers which are properly legislative, unless they are forl)idden by the State or Na-

tional Constitution. Thi.^ is a principle that has never been called in (piestion. If,

then, the Act we are considering was legislative in its character, it is incumbent upon

those who deny its validity to siiow .some prohibition in the Constitution of tlie State

against such legi.slation. And that it was an exercise of legislati\e power is not diffi-

ciilt to maintain. No one questions that the establishment and maintenance of high-

ways, and the opening facilities for access to markets, are within the province of every

State legislature upon which has been conferred general legislative power. These

things are necessarily done by law. The State may establish highways or avenues

to markets by its own direct action, or it may empower or direct one of its muni-

cipal divisions to establish them, or to assist in their constru( tion. Indeed, it has

been by such action that most of the highways of the country have come into exist-

ence. They owe their being either to some general enactment of a State legislature

or to some law that authorized a municipal division of the State to construct and

maintain them at its own expense. They are the ( reatures of law, whether they are

common county or town.ship roads, or turnpikes, or canals, or railways. And that

authority given to a municipal corporation to aid in the construction of a turnpike,

canal, or railroad is a legitimate exercise of legislative power, unless the power be

expres.sly denied, is not only plain in reason, but it is established by a number and

weight of authorities beyond what can be adduced in support of almost any other legal

proposition. The highest courts of the States^ have affirmed it in nearly a hundred

decisions, and this court has asserted the same doctrine nearly a score of times. It is

no longer open to debate. ... [It is then pointed out that the Constitution of Ne-

braska does not forbid this.]

" It is urged, however, against the validity of the Act now under consideration that
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it authorized a donation of the county bonds to the railroad company, and it is insisted

that if even the legislature could empower the county to subscribe to the stock of such

a corporation, it could not constitutionally authorize a donation. Yet there is no solid

ground of distinction between a subscription to stock and an appropriation of money
or credit. Both are for the purpose of aiding in the construction of the road ; both

are aimed at the same object, securing a public advantage, obtaining a highway or an

avenue to the markets of tlie country ; both may be equally burdensome to the tax-

payers of the county. The stock subscribed for may be worthless, and kuowu to be

so. That the legislature of the State might have granted aid directly to any railroad

company by actual donation of money from its treasury will not be controverted. Xo
one questions that in the absence of some constitutional inhibition the power of a

State to appropriate its money, however raised, is limited only by the sense of justice

and by the sound discretion of its legislature If the power to tax be unrestricted, the

power to appropriate the taxes is necessarily equally so. "Accordingly nothing has

been more common in the State and Federal governments than appropriations of jjub-

lic money raised by taxation to objects, in regard to wliich no legal liability has

existed. State legislatures have made donations for numerous purposes, wherever, in

their judgment, the public well-being required them, and the right to make such gifts

has never been seriously questioned. As has been said, the security against abu.se of

power by a legislature in this direction is found in the wisdom and sense of propriety

of its members, and in their recponsibility to their constituents. But if a State can

directly levy taxes to make donations to improvement companies, or to otTier objects

which, in the judgment of its legislature, it may be well to aid, it will be found diffi-

cult to maintain that it may not confer upon its municipal divisions power to do the

same thing. Counties, cities, and towns exist only for the convenient administration

of the government. Such organizations are instruments of the State, created to carry

out its will. When they are authorized or directed to levy a tax, or to appropriate its

proceeds, the State through them is doing indirectly what it might do directly. It is

true tlie burdeu of the duty may thus rest upon only a single political division, but the

legislature has undoubted power to apportion a public burden among all the tax-pay-

ers of the State, or among those of a particiilar section. In its judgment, those of a
single section may reap the principal benefit from a i)roposed expenditure, as from the

construction of a road, a bri<ige, an almshouse, or a hospital. It is not unjust, there-

fore, that they should alone bear the burden. This subject has been so often dis-

cussed, and the principles we have asserted have been so thoroughly vindicated, that

it seems to be needless to say more, or even to refer at large to the decisions. A few
only are cited. Blanding v. Burr, 13 California, 34.3 ; The Toicn of Guilford v. The
Supervisors of Chenango Coiinti/, 3 Kernan, 149 ; Stuart v. Supervisors, 30 Iowa, 9 ;

Augusta Bank v. Augusta, 49 Maine, .507 ; Railroad Co. v. Smith, a case decided by the

Supreme Court of Illinois and not reported.

" ()ne other objection to the constitutionality of the Act is urged. It is that it

authorized aid to a railroad beyond the limits of the county, aud outside the State.

There is nothing in this objection. It was for the legislature to determine whether
the object to be aided was one in which the people of the State had an interest, and
it is very obvious that the interests of the people of Otoe County may have been
more involved in the construction of a road giving them a connection with an eastern
market than they could be in the construction of any road wholly within the county.
But that the objection has no weight may be seen in Gelpcke v. Dubuque, 1 Wallace,
175, and in Walker v. Cincinnati, 21 Ohio, 14.

" \Ye conclude, therefore, that the Act of the Legislature of February 15th, 1869, is

not in conflict with the Constitution of the State."

In Olcott V. The Supervisors, 16 Wall. fi78 (1872), the same doctrine was laid down.
In both these ca-ses. Chase, C. J., and Justices Miller and Davis, dissented.

Compare Cooley, Const. Lim. (6th ed.) 264 n. who refers to express prohibitions upon
such legi-slation in some of the newer constitutions. For the principles governing
the general question, see Cooley, Const. Lim. (6th ed.), 598 e^ ser/. (1890). Judge Cooley
himself, in 1870, speaking for the Supreme Court of Michigan, held such proceedings
unconstitutional. People v. Salem, 20 Mich. 452, 472. — Ed.
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CASE OF THE STATE TAX ON FOREIGN-HELD BONDS.

Supreme Court of the United States. 1872.

[15 Wall. 300.]

Error to the Supreme Court of Pennsylvania ; the case being thus :

The phiintiff in error, in this case, the Cleveland, Painesville, and

Ashtabula Railroad Company, was incorporated by an Act of the Legis-

lature of Ohio, passed in 1848, and authorized to construct a railroad

from the city of Cleveland, in that State, to the line of the State of

Pennsylvania. Under this Act and its supplement, passed in 1850, the

road was constructed. By an Act of the Legislature of Pennsylvania,

passed in 1854, the compan}- was authorized to construct a railroad

from the city of Erie, in that State, to the State line of Ohio, so as to

connect with this road from Cleveland, and also to purchase a railroad

already constructed between those points. This grant of authority

was subject to various conditions, which the compan}' accepted, and

under its provisions the road between the points designated was con-

structed, or the one already constructed was purchased, and connected

with the road from Cleveland, so that the two roads together formed

one continuous line between the cities of Cleveland and Erie. The
whole road between those places was ninet3--five and a half miles in

length, of which twenty -five miles and a half were situated in the State

of Pennsylvania, and the rest, seventy miles, were situated in the

State of Ohio. The company, so far as it acted in Pennsylvania under

the authority of the Act of her legislature, has been held by her courts

to be a separate corporation of that State, and as such subject to her

laws for the taxation of incorporated companies. 29 Penn. St. 781. But

there was only one board of directors, who managed the affairs of both

companies as one company, and had the entire control of the whole

road between Cleveland and Erie.

In 1868 the funded debt of the company amounted to $2,500,000,

and was in bonds of the company, secured by three mortgages, one for

$500,000, made in 1854, one for $1,000,000, made in 1859, and one

for $1,000,000, made in 1867. Each of the mortgages was executed

upon the entire road, from Erie, in Pennsylvania, to Cleveland, in Ohio,

including the right of way and all the buildings and other property

of every kind connected with the road. The principal and interest of

the bonds first issued were payable in the city of Philadelphia ; the

principal and interest of the other bonds were payable in the city of

New York. All the bonds were executed and delivered in Cleveland,

Ohio, and nearly all of them were issued to, and have been ever since

held and owned by non-residents of Pennsylvania and citizens of other

States. The interest was at 7 per cent.

On the 1st of May, 1868, the Legislature of the State of Pennsylvania

passed an Act entitled "An Act to Revise, Amend, and Consolidate
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the Several Laws taxing Corporations, Brokers, and Bankers ; " the

eleventh section of which provided as follows

:

" Tlie president, treasurer, or cashier of every company, except

banks or savings institutions, incorporated under the laws of this Com-
monwealth, doing business in this State, which pays interest to its bond-

holders or other creditors, shall, before the payment of the same, retain,

fi'om said bond-holders or creditors, a tax of five per centum upon every

dollar of interest paid as aforesaid ; and shall pay over the same senu-

annuall}', on the first days of July and January in each and ever}' year,

to the State treasurer for the use of the Commonwealth ; and every

president, treasurer, or cashier as aforesaid shall annually, on the thirt}--

first day of each December, or within thirty days thereafter, report to

the auditor-general, under oath or affirmation, stating the entire amount
of interest paid by said corporation to said creditors dui'ing the year

ending on that day ; and thereupon the auditor-general and State

treasurer shall proceed to settle an account with said corporation as

other accounts are now settled by law."

The treasurer of the compan}-, under this Act, made a report in

Ma}', 1869, showing that during the previous year the company had

paid interest on its funded debt of 82,500,000, at the rate of 7 per

cent, amounting to $175,000. Upon this report the auditor-general

and State treasurer "settled an account" against the company, finding

that it owed to the State the sum of $2,336.50 for the tax on the

interest which the company had paid.

In reaching this conclusion these oflScers apportioned the interest

upon the debt owing b}' the company according to the length of the

road, assigning to the part in the State of Pennsylvania an amount in

proportion to the whole indebtedness which that part bears to the whole

road. There was no law, however, in existence at the time directing

or authorizing this proceeding.

From the settlement thus made the company appealed, under the

law of the State, to the Court of Common Pleas of one of her coun-

ties, specifying various objections to the settlement, and among others

substantiall}' the following:

That the greater portion of the bonds of the company having been
issued upon loans made and payable out of the State, to non-residents

of Pennsylvania, citizens of other States, and being held by them, the

Act in question, in authorizing the tax upon the interest stipulated in

the bonds, so far as it applied to the bonds thus issued and held, im-

paired the obligation of the contracts between the bond-holders and the

company, and is therefore repugnant to the Constitution of the United
States, and void.

The contest in the Court of Common Pleas took the form of a regu-

lar judicial proceeding, a declaration having been filed by the Attorne}'-

General on behalf of the State against the company as for a debt, and
the company having joined issue by a plea of non-assumpsit and pay-

ment. The Common Pleas sustained the validity of the alleged tax
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against the objections of the company, and verdict and judgment passed

in favor of tlie vState. On error to tlie Supreme Court of tlae State the

judgment was affirmed, and the case is brought here for review under

the second section of the amendatory Judiciary Act of 1867.

The judgment of the Supreme Court of Pennsylvania in the case now
brought here, was rested, it may be well to say, upon a prior decision

of that court ; one made in Malthy v. Reading coid Colianbia Mailroad

Co., 52 Penn. St. 140. . . . [Here follows a statement of this case and

a long quotation from the opinion,]

Messi's J. E. Gov:en and J. W. Simonton, for the plaintiff in error.

Messrs. F. Carroll J3rewster and J. W. M. JVewlin, contra.

Mr. Justice Field, after stating the facts of the case, delivered the

opinion of the court as follows :

The question presented in this case for our determination is whether

the eleventh section of the Act of Pennsylvania of May, 1868, so far as

it apphes to the interest on bonds of the railroad company, made and

payable out of the State, issued to and held by non-residents of

the State, citizens of other States, is a valid and constitutional ex-

ercise of the taxing power of the State, m* whether it is an inter-

ference, under the name of a tax, with the obligation of the contracts

between the non-resident bond-holders and the corporation. If it

be the former, this court cannot arrest the judgment of the State

court ; if it be the latter, the alleged tax is illegal, and its enforcement

can be restrained.

The case before us is similar in its essential particulars to that of

27te Railroad Company v. Jackson., reported in 7th Wallace. There,

as here, the company' was incorporated b}' the legislatures of two

States, Pennsylvania and Maryland, under the same name, and its road

extended in a continuous line from Baltimore in one State to Sunbury

in the other. And the company had issued bonds for a large amount,

drawing interest, and executed a mortgage for their security upon its

entire road, its franchises and fixtures, including the portion lying in

both States. Coupons for the different instalments of interest were

attached to each bond. There was no apportionment of the bonds to

any part of the road lying in either State. The whole road was bound

for each bond. The law of Pennsylvania, as it then existed, imposed

a tax on money owing by solvent debtors of three mills on the dollar

of the principal, payable out of the interest An alien resident in

Ireland was the holder of some of the bonds of the railroad company,

and when he presented his coupons for the interest due thereon, the

company claimed the right to deduct the tax imposed by the law of

Pennsylvania, and also an alleged tax to the United States. The non-

resident refused to accept tlie interest with these deductions, and

brought suit for the whole amount in the Circuit Court of the United

States for the District of Maryland. That court, the Chief Justice

presiding, instructed the jury that if the plaintiff, when he purchased

the bonds, was a British subject, resident in Ireland, and still resided
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there, he was entitled to recover the amount of the coupons without

deduction. The verdict ^nd judgment were in accordance with this

instruction, and the case was brought here for review.

This court held that tlie tax under the law of Penns3lvania could not

be sustained, as to permit its deduction from the coupons held by the

plaintiff would be giving effect to the Acts of her legislature upon i)iop-

ert}' and effects lying beyond her jurisdiction. Tlie reasoning by which

the learned justice, who delivered the opinion of the court, reached

this conclusion, nia\- be open, perhaps, to some criticism. It is not

perceived how the fact that the mortgage given for the securit}' of the

bonds in that case covered that portion of the road which extended into

Maryland could affect the liability of the bonds to taxation. If the

entire road upon which the mortgage was given had been in another

State, and the bonds had been held by a resident of Pennsylvania,

thev^'ould have been taxable under her laws in that State. It was

the fact that the bonds were held by a non-resident which justified the

language used, that to permit a deduction of the tax from the interest

would be giving effect to the laws of Pennsylvania upon property be-

yond her jurisdiction, and not the fact assigned by the learned justice.

The decision is, nevertheless, authorit}' for the tloctrine that property

lying beyond the jurisdiction of the State is not a subject upon which

her taxing power can be legitimately exercised. Indeed, it would

seem that no adjudication should be necessarj' to establish so obvious

a proposition.

The power of taxation, however vast in its character and searching

in its extent, is necessarily limited to subjects within the jurisdiction

of the State. These subjects are peTrsons, propei'ty^ and business.

Whatever form taxation may assume, whether as duties, imposts, ex-

cises, or licenses, it must relate to one of these subjects. It is not

possible to conceive of any other, though as applied to them, the taxation

ma}' be exercised in a great variety of ways. It may touch property

in every shape, in its natural condition, in its manufactured form, and
in its various transmutations. And the amount of the taxation ma}'

be determined by the value of the propert}-, or its use, or its capacity,

or its productiveness. It may touch business in the almost infinite

forms in which it is conducted, in professions, in commerce, in manu-
factures, and in transportation. Unless restrained b\' provisions of the

Federal Constitution, the power of the State as to the mode form, and

extent of taxation is unlimited, where the subjects to which it applies

are within her jurisdiction.

Corporations may be taxed, like natural persons, upon their propert}'

and business. But debts owing by corporations, like debts owing b}-

individuals, are not property of the debtors in any sense ; the}' are

obligations of the debtors, and only possess value in the hands of the

creditors. With them the}' are property, and in their hands they may
be taxed. To call debts property of the debtors is simply to misuse

termsT' All the property there can be in the nature of things in debts
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of corporations, belongs to the creditors, to whom they are payable,

and follows their domicile, wherever that may be. Their debts can

have no locality- separate from the parties to whom they are due. This

principle might be stated in n)any different ways, and supported by

citations from numerous adjudications, but no number of authorities,

and no forms of expression, could add anything to its obvious truth,

which is recognized upon its simple statement.

The bonds issued by the railroad company in this case are undoubt-

edly property, but property in the hands of the holders, not property

of the obligors. So far as they are held by non-residents of the State,

they are property beyond the jurisdiction of the State. The law which

requires the treasurer of the company to retain five per cent of the

interest due to the non-resident bond-holder is not. therefore, a legiti-

mate exercise of the taxing power. It is a law which interferes be-

tween the company and the bond-holder, and under the pretence of

levying a tax commands the company to withhold a portion of the stip-

ulated interest and pay it over to the State. It_js_aJaw which thus

impairs the obligation of the contract between the parties. The obli-

gation of a contract depends upon its terms and the means which the

law in existence at the lime affords for its enforcement. A law which

alters the terms of a contract by imposing new conditions, or dispens-

ing with those expressed, is a law which impairs its obligation, for, as

stated on another occasion, such a law reheves the parties from the

moral duty of performing the original stipulations of the contract, and

it prevents their legal enforcement. The Act of Pennsylvania of May
1st, 1868, falls within this description. It directs the treasurer of every

incorporated company to retain from the interest stipulated to its bond-

holders five per cent upon every dollar and pay it into the treasury

of the Commonwealth. It thus sanctions and commands a disregard of

the express provisions of the contracts between the company and its

creditors. It is only one of many cases where, under the name of tax-

ation, an oppressive exaction is made without constitutional warrant,

amounting to little less than an arbitrary seizure of private property.

It is, in fact, a forced contribution levied upon property held in other

States, where it is subjected, or may be subjected, to taxation upon

an estimate of its full value.

The case of Malthy v. The Reading and Cohtmbia Railroad Com-

jxiny, decided by the Supreme Court of Pennsylvania in 1866, was

referred to by the Common Pleas in support of its ruling, and is relied

upon by counsel in support of the tax in question. The decision in

that case does go to the full extent claimed, and holds that bonds of

corporations held by non-residents are taxable in that State. But it

is evident from a perusal of the opinion of the court that the decision

proceeded upon the idea that the bond of the non-resident was itself

property in the State because secured by a mortgage on proj)erty

there. " It is undoubtedly true," said the court, " that the Legislature

of Pennsylvania cannot impose a personal tax upon the citizen of
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another State, but the constant practice is to tax property within our

jurisdiction which belongs to non-residents." And again: ''There

must be jurisdiction over either the property or the person of the owner,

else the power cannot be exercised ; but when the property is wilhiu

our jurisdiction, and enjoys the protection of our State government, it

is justly taxable, and it is of no moment that the owner, who is re-

quired to pay the tax, resides elsewhere." There is no doubt of the

correctness of these views. But the court then proceeds to state that

-the principle of taxation as the correlative of protection is as applicable

to a non-resident as to a resident ; that the loan to the non-resident

is made valuable by the franchises which the company derived from the

Commonwealth, and as an investment rests upon State authority, and,

therefore, ought to contribute to the support of the State government.

It also adds that, though the loan is for some purposes subject to the

law of the domicile of the holder, " yet, in a very high sense," it is also

property in Pennsylvania, observing, in support of this position, that

the holder of a bond of the company could not enforce it except in that

State, and that the mortgage given for its security was upon property and
franchises within her jurisdiction. The amount of all which is this:

that the State which creates and protects a corporation ought to have

the right to tax the loans negotiated by it, though taken and held by
non-residents, a proposition which it is unnecessary to controvert. The
legality of a tax of that kind would not be questioned if in the

charter of the company the imposition of the tax were authorized, and
in the bonds of the compan\', or its certificates of loan, the liability of

the loan to taxation were stated. The tax in that case would be in the

nature of a license tax for negotiating the loan, for in whatever man-
ner made payable it would ultimately fall on the company as a con-

dition of effecting the loan, and parties contracting with the companj'
would provide for it by proper stipulations. But there is nothing in

the observations of the court, nor is there anything in the opinion,

which shows that the bond of the non-resident was property in the

State, or that the non-i-esident had any property in the State which
was subject to taxation within the principles laid down by the court

itself, which we have cited.

The property mortgaged belonged entirely to the company, and so

far as it was situated in Pennsylvania was taxable there. If taxation

is the correlative of protection, the taxes which it there paid were the

correlative for the protection which it there received. And neither the

taxation of the property, nor its protection, was augmented or dimin-

ished b}' the fact that the corporation was in debt or free from debt
The property in no sense belonged to the non-resident bond-holder or

to the mortgagee of the company. The mortgage transferred no title

;

it created onlv a lien upon the property. Though in form a convey-

ance, it was both at law and equity a mere security for the debt. Tliat

such is the nature of a mortgage in Pennsylvania has been frequentl}'

ruled by her highest court. In Witmer's Appeal, 45 Penn. St. 463,
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the court said :
" The mortgagee has no estate in the land, any more

than the judgment creditor. Both have liens upon it, and no more
than liens." And in that State all possible interests in lands, whether
vested or contingent, are subject to levy and sale on execution, vet it

has been held, on the ground that a mortgagee has no estate in the
lands, that the mortgaged premises cannot be taken in execution for

his debt. In Klckert v. Madeira^ 1 Rawle, 329, the court said: "A
mortgage must be considered either as a chose \\\ action or as giving
title to the land and vesting a real interest in the mortgagee. In the

latter case it would be liable to execution
; in the former it would not,

as it would fall within the same reason as a judgment bond or simple
contract. If we should consider the interest of the mortgagee as a real

interest, we must carry the principle out and subject it to a dower and
to the lien of a judgment ; and that it is but a chose in action, a mere
evidence of debt, is apparent from the whole current of decisions."

Wilson V. Shoenberyer's Executors, 31 Penn. St. 295.

Such being the character of a mortgage in Pennsylvania, it cannot be

said, as was justly observed by counsel, that the non-resident holder

and owner of a bond secured by a mortgage in that State owns any

real estate there. A mortgage being there a mere chose In action, it

only confers upon the IfoTder, or the party for whose bencfft the mort-

gage is given, a right to proceed against the property moitgaged, upon

a given contingency, to enforce, by its sale, the payment of his de-

mand. This right has no locality independent of the party in whom
it resides. It may undoubtedly be taxed by the State when held by a

resident therein, but when held by a non-resident it is as much beyond

the jurisdiction of the State as the i)erson of the owner.

It is undoubtedly true that the actual situs of personal property'

which has a visible and tangible existence, and not the domicile of its

owner, will, in many cases, determine the State in which it may be

taxed. The same thing is true of i)ublic securities consisting of State

bonds and bonds of municipal bodies, and circulating notes of banking

institutions ; the former, by general usage, have acquired the character

of, and are treated as, property in the place where tliev are found,

though removed from the domicile of the owner ; the latter are treated

and pass as money wherever they are. But other personal jjioperty,

consisting of bonds, mortgages, and debts generally, has no situs inde-

pendent of tlie domicile of the owner, and certainly can have none

where the instruments, as in the present case, constituting the evidences

of debt, are not separated from the possession of the owners.

Cases were cited by counsel on the argument from the decisions of the

highest courts of several States, which accord with the views we have

expressed. In Davenport v. The Mi.'<sissippi and Missouri Railroad

Company, 12 Iowa, 539, the question arose before the Supreme Court

of Iowa whether mortgages on property in that State held by non-

residents could be taxed under a law which provided that all prop-

erty, real and personal, within the State, with certain exceptions not
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material to the present case, should be subject to taxation, and the

court said

:

"Both in law and equity the mortgagee has only a chattel interest.

It is true that Ihe situdol' the property mortgaged is within the juris-

diction of the State, but, the mortgage itself being personal property, a

chose in action, attaches to the person of the owner. It is agreed by

the parties tliat tlie owners and holders of the mortgages are non-

residents of the State. If so, and tlie property of the mortgage attaches

to the person of the owner, it follows that these mortgages are not

property within the State, and if not they are not the subject of

taxation."

In People v. Eastman, 25 Cal. 603, the question arose before the

Supreme Court of California whether a judgment of record in Mariposa

County upon the foreclosure of a mortgage upon property situated in

that county could be taxed there, the owner of the judgment being

a resident of San Francisco, and the law of California requiring all

property to be taxed in the county where situated ; and it was held

that it was not taxable there. " The mortgage," said the court, " has

no existence independent of the thing secured by it ; a payment of the

debt discharges the mortgage. The thing secured is intangible, and

has no si7i<s distinct and apart from the residence of the holder. It

pertains to and follows the person. The same debt may, at the same

time, be secured by a mortgage upon land in every county in the State

;

and if the mere fact that the mortgage exists in a particular county

gives the property in the mortgage a situs subjecting it to taxation in

that count}', a party, without further legislation, might be called upon

to pay the tax several times, for the lien for taxes attaches at the same

time in every count}' in the State, and the mortgage in one county may
be a different one from that in another, although the debt secured is

the same."

Some adjudications in the Supreme Court of Pennsylvania were also

cited on the argument, which appear to recognize doctrines inconsis-

tent with that announced in Maltby v. Reading and Columbia Hail-

road Company, particularlj' the case of McKcen v. The Coxinty of
Northampton, 49 Penn. St. 519, and the case of Short's Estate, 16 Id.

63, but we do not deem it necessary to pursue the matter further. We
are clear that the tax cannot be sustained ; that the bonds, being held

b}' non-residents of the State, are only- property in their hands, and

that they are thus be3'ond the jurisdiction of the taxing power of tlie

State. Even where the bonds are held by residents of the State the

retention by the company of a portion of the stipulated interest can

only be sustained as a mode of collecting a tax upon that species of

property in the State. When the property is out of the State there can

then be no tax upon it for which tlie interest can be retained. The tax

laws of Pennsylvania can have no extra-territorial operation ; nor can

any law of that State inconsistent with the terms of a contract, made
with or pa\-able to parties out of the State, have any effect ui)on the
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contract whilst it is in tlie hands of such parties or other non-residents.

The extra-territorial invalidity* of State laws discharging a debtor from

his contracts with citizens of other States, even though made and pay-

able in the State after the passage of such laws, has been judiciall}'

determined by this court. Ogdeii v. Smmders, 12 Wheaton, 214
;

Jialdwin V. Hale, 1 Wallace, 223. A like invalidity must, on similar

grounds, attend State legislation which seeks to change the obligation

of such contracts in any particular, and on stronger grounds where the

contjacts are made and payable out of the State.

Judgment reversed, and the cause remandedfor further proceed-

ings, in conformity with this opi7iion.

Mr. Justice Davis, with whom concurred Justices Clifford,

Miller, and Hunt, dissenting.^

1 See their opinion, infra, note following.

At the same time with the adjudication as to the tax in the preceding case was
adjudged the validity [stc] of the tax in the cases of two other railroad companies, to

wit The Pittsburg, Fort Wayne, and Chicago ; and the Delaware, Lackawanna, and
Western, both writs of error against the State of Pennsylvania, and to judgments of

the Supreme Court of that State. The tax levied in these last two cases upon the

bonds of noil residents of the State was three mills on the dollar of capital, to he paid

out of the interest ; and the law laying the tax, a law of 1844, was in existence when
the bonds were issued. In the previous case it will be remembered that the tax

levied was five per cent upon the interest of the bonds, and the law levying it was
not in such existence. The last two cases, therefore, resembled the case of Maltbij v.

Reading and Columbia Railroad, the particulars of which are stated supra [15 Wall.],

303-307.

Me. Justice Field, who delivered the judgment of the court, in the additional

two cases now mentioned, as in the first one, said that the cases involved the same
questions that had been considered and decided in the previous case, that of the Cleve-

land, Painesville, and Ashtabula Railroad ; and that " the difference in the mode of

the assessment of the tax did not affect the principle decided."

Upon the authority of the case cited, the judgments in these two cases, now men-

tioned, were accordingly reversed, and the causes remanded for further proceedings,

Justices Clifford, Miller, Davis, and Hu\t dissenting ; and Mr. Justice Davis
saying, for himself and them, in all the cases, as follows

:

" I cannot agree to the opinion of a majority of my brethren in these cases. That

the tax in question is valid and binding, both on the corporation and its creditor, is

clearly settled in Malthij v. The Philadelphia and Reading Railroad Com/)ani/, and

that, too, wliether the creditor resides in Penn.^vlvania or elsewhere. As the highest

court of the State has decided that the Act of 1844 authorized the imposition of the

tax in controversy, and as that Act was in force when the bonds and mortgages were

issued, 1 cannot see how any principle of the P'ederal Constitution is violated, nor can

I see how this court can reach the conclusion it does in these cases without denying to

the State government the right to construe its own local laws. This right has been

recognized so often and in such a variety of ways, that it is no longer an open ques-

tion. Indeed this court in Railroad Compant/ v. Jailcson has expressly recognized the

binding force of the construction which the Supreme Court in Pennsylvania has put

on the Act of 1844. Mr. Justice Nelson, delivering the opinion of the court, said:

"' It has been argued for the plaintiff, that the Acts of the Legislature of Pennsyl-

vania, when properly interpreted, do not embrace the bonds or coupons in question
;

but it is not important to examine the subject, for it is not to be denied, as the courts

of the State have expounded these laws, that they authorized the deduction, and, if no

other objection existed against the tax, the defence would fail.

" 1 am also of opinion that a State legislature is not restrained by anything iu
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the Federal Constitution nor by any principle which this court can enforce against the

State court, from taxing the property of persons which it can reach and lay its hands

on, whether these persons reside within or without the State."— [Reporter's note
]

Compare R. A. Co. v. Jackson, 7 Wall. 262; U. S. v. R. R. Co., 17 Wall. 322;

Com. V. Lehigh Val. R. Co., 129 Pa. 429, 456 (1889). See also Jenkins v. Charleston,

5 So. Ca. 39-3 (1874), holding that the city of Charleston could tax its own stock,

whether owned by residents or non-residents ; overruled in 96 U. S. 449, on the

doctrine of Murraij v. Charleston, 96 U. S. 432; Com. v. Ham. Man. Co., 12 Allen, 298

(1866); Oliver v. Wash. Mills, 11 AUen, 268, 270-271 (1865).

In Murraij v Charleston, 96 U. S. 432 (1877), it was held that the defendant could

not treat a non-resident owner of its securities as thereby having property in its

limits, which might be taxed ; that such taxation was invalid as impairing the

obligation of the contract.

In Tappan v. Merch. Bank, 19 Wall. 490 (1873), Chase, C. J., for the court, said

:

" We are called upon in this case to determine whether the General Assembly of the

State of Illinois could, in 1867, provide for the taxation of the owners of shares of the

capital stock of a national bank in that State, at the place, within the State, wliere the

bank was located, without regard to their places of residence. . . .

" The power of taxation by any State is limited to persons, property, or business

within its jurisdiction. State Tax on Foreign-held Bonds {Railroad v. Pa.), 15 Wall.

319. Personal property, in the absence of any law to the contrary, follows the person

of the owner, and has its situs at liis domicile. But, for the purposes of taxation, it

may be separated from him, and he may be taxed on its account at the place where it

is actually located. These are familiar principles, and have been often acted upon in

this court and in the courts of Illinois. If the State has actual jurisdiction of the per-

son of the owner, it operates directly upon him. If he is absent, and it has jurisdic-

tion of his property, it operates upon him through his property.
" Shares of stock in national banks are personal property. They are made so in

express terms by the Act of Congress under which such banks are organized. 13

Stat, at Large, 102, § 12. They are a species of personal property which is, in one
sense, intangible and incorporeal, but the^Ja3\;^whicii creates them may separate them
frorajthejierson of their owner for the purposes oF taxation, and give them a situs of

their own. This has been done. By section forty-one of the National Banking Act,
it is in effect provided that all shares in such banks, held by any person or body
corporate, may be included in tiie valuation of the personal property of such person
or corporation in the assessment of taxes imposed under State authority, at the place

where the bank is located, and not elsewhere. 13 Stat, at Large, 112. This is a law
of the property. Every owner takes the property subject to this power of taxation

under State authority, and every non-resident, by becoming an owner, volnntarilv

submits himself to the jurisdiction of the State in which the bank is e.stabiished for

all the purposes of taxation on account of liis ownership. His money invested in

the shares is withdrawn from taxation under the authority of the State in which
he resides, and submitted to the taxing power of the State where, in contemplation
of the law, his investment is located. The State, therefore, within which a national

bank is situated has jurisdiction, for the purposes of taxation, of all the shareholders

of the bank, both resident and non-resident, and of all its shares, and may legislate

accordingly."— Ed.
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KIRTLAND v. HOTCHKISS.

Supreme Coukt of the United States. 1879.

[100 U. S. 491.]

Error to the Supreme Court of Errors, Litchfield County, State of

Connecticut.

Charles W. Kirtland, a citizen of Connecticut, instituted this action

for the purpose of restraining the enforcement of certain tax-warrants
levied upon his real estate in the town in which he resided, in satisfac-

tion of certain State taxes, assessed against him for the years 1869 and
1870. The assessment was by reason of his ownership, during those
years, of certain bonds, executed in Chicago, and made payable to

him, his executors, administrators, or assigns in that city, at such place

as he or they should by writing appoint, and in default of such appoint-

ment, at the Manufacturers' National Bank of Chicago. Each bond de-

clared that "it is made under, and is, in all respects, to be construed

by the laws of Illinois, and is given for an actual loan of monej-, made
at the City of Chicago, by the said Charles W. Kirtland to the said Edwin
A. Cummins, on the day of the date hereof." They were secured by

deeds of trust, executed by the obligor to one Perkins of tliat cit}-,

upon real estate there situated, the trustee having power bj- the terms

of the deed to sell and convey the property and applj- the proceeds in

pa3-ment of the loan, in case of default on the part of the obligor to

perform the stipulations of the bond.

The statute of Connecticut, under which the assessment was made,

declares, among other things, that personal property in that State "or
elsewhere" should be deemed, for purposes of taxation, to include all

moneys, credits, choses in action, bonds, notes, stocks (except United

States stocks), chattels, or effects, or any interest thereon ; and that

such personal property or interest thereon, being the property of any

person resident in the State, should be valued and assessed at its just

and true value in the tax-list of the town where the owner resides.

fThe
statute expressly exempts from its operation money or property

actually' invested in the business of merchandizing or manufacturing,

when located out of tlie State. Conn. Revision of 1866, p. 709, tit. 64,

c. 1, sect. 8. The court below held that the assessments complained

of were in conformity to the State law, and that the law itself did

not infringe any constitutional right of the plaintiff.

This writ of error is prosecuted by Kirtland upon the ground, among
others, that the statute of Connecticut thus interpreted and sustained

is repugnant to the Constitution of the United States.

3Ir. Ashbel Green, Mr. William Cothren, and Mr. JuUen T. Davies,

for the plaintiff in error. Mr. Jlorris W. Seymoxtr, contra.

Mr. Justice Harlan, after stating the case, delivered the opinion of

the Court.
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We will not follow the interesting argument of counsel b}- entering

upon an extended discussion of the principles upon which the power of

taxation rests under our system of constitutional government. Nor is

it at all necessary that we should now attempt to state all limitations

which exist upon the exercise of that power, whether they arise from

the essential principles of free government or from express constitu-

tional provisions. We restrict our remarks to a single question, the

precise import of which will appear from the preceding statement of

the more important facts of this case.

In 31' Culloch V. AState of 3Iaryla?id, 4 Wheat. 428, this court con-

sidered very fully the nature and extent of the original right of taxa-

tion which remained with the States after the adoption of the Federal

Constitution. It was there said " that the power of taxing the people

and their propert\' is essential to the ver^' existence of government, and

may be legitimately exercised on the objects to which it is applicable

to the utmost extent to which the government may choose to carry it."

Tracing the right of taxation to the source from which it was derived,

the court further said: "It is obvious that it is an incident of sover-

eignty, and is co-extensive with that to which it is an incident. All__

subjects over which the sovereign power of a State extends are objects

oF taxation, but those over which it does not extend are, upon the

soundest principles, exempt from taxation."

" This vital power," said, this court in Providence -Bank v. Billings,

4 Pet. 563, "may be abused; but the Constitution of the United

States was not intended to^ furnish the corrective for every abuse of

power which may be committed by the State governments. The inter-
'

est, wisdom, and justice of the representative body, and its relations
;

with its constituents, furnish the onl^' security, when there is no ex-

j

press contract, against unjust anti excessive taxation, as well as against,'

unwise legislation."

In St. Louis V. The Ferry Company, 11 Wall. 423, and in State Tax
on Foreign-held Bonds, 15 Id. 300, the language of the court was
equally emphatic. In the last-named case we said that, " unless re-

strained by provisions of the Federal Constitution, the power of the
State as to the mode, form, and extent of taxation is unlimited, where
the subjects to which it applies are within her jurisdiction."

We perceive no reason to modify the principles announced in these

cases or to question their soundness. They are fundamental and vital

in the relations which, under the Constitution, exist between the United
States and the several States. Upon their strict obserA-ance depends,
in no small degree, the harmonious and successful working of our com-
plex system of government. Federal and State. It may, therefore, be
regarded as the established doctrine of this court, that so long as

the State, by its laws, prescribing the mode and subjects^? taxation,

doesjiol entrench upon the legitimate authority of the Union, or violate

any right recognized, or secured, by the Constitution of the United
States, tliis court, as between the State and its citizen, can afford

VOL. II.— 6
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him no relief against State taxation, however unjust, oppressive, or

onerous.

Piahily, therefore, our only duty is to inquire whether the Constitution

prohibits a State from taxing, in the liands of one of its resident citi-

zens, a debt held by him upon a resident of another State, and evi-

denced by the bond of the debtor, secured by deed of trust or mortgage

upon real estate situated in the State in which tile debtor resides.

The question does not seem to us to be very difhcult of solution.

The creditor, it is conceded, is a permanent resident within the jurisdic-

tion of the State imposing the tax. The debt is property in his hands

constituting a portion of his wealth, from which he is under the highest

obligation, in common with his fellow-citizens of the same State, to

contribute for the support of the government whose protection he

enjoys.

That debt, although aspeciesof intangible property, may, for purposes

of taxation, if not for all others, be regarded as situated at the domicile

of the creditor. It is none the less proi)erty because its amount and

maturity are set forth in a bond. That bond, wherever actually held

or deposited, is only evidence of the debt, and if destroyed, the debt

— the right to demand pa3'ment of the mone}' loaned, with the stipu-

lated interest— remains. Nor is the debt, for the purposes of taxation,

affected by the fact that it is secured by mortgage upon real estate

situated in Illinois. The mortgage is but a security for the debt, and,

as held in State Tax on Foreign-held Bonds, supra, the right of the

creditor " to proceed against the property mortgaged, upon a given

contingency, to enforce by its sale the payment of his demand, . . .

has no locality independent of the party in whom it resides. It may

undoubtedly be taxed by the State when held by a resident therein,"

&c. Cooley on Taxation, 15, 63, 134, 270. The debt, then, having

its situs at the creditor's residence, both he and it are, for the purposes

of taxation, within the jurisdiction of the State. It is, consequently,

for the State to determine, consistently with its own fundamental law,

whether such property owned by one of its residents shall contribute,

by way of taxation, to maintain its government. Its discretion in tliat

regard cannot be sui)ervised or controlled by any department of the

Federal government, for the reason, too obvious to require argument in

its support, that such taxation violates no provision of the Federal Con-

stitution. Manifestly it does not, as is supposed by counsel, interfere

in any true sense with the exercise by Congress of the power to regu-

late commerce among the several States. Nathan v. Zouisiaria,

8 How, 73 ; Cooley on Taxation, 62. Nor does it, as is further sup-

posed, abridge the privileges or immunities of citizens of the United

States, or deprive the citizen of life, liberty, or property without due

process of law, or violate the constitutional guaranty that the citizens

of each State shall be entitled to all privileges of citizens in the several

States.

Whether the State of Connecticut shall measure the contribution
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which persons resident within its jurisdiction shall make by way of

taxes, in return for the protection it atfords them, by the value of

the credits, choses in action, bonds, or stocks which the}' ma}' own
(other than such as are exempted or protected from taxation under the

Constitution and laws of the United States), 13 a matter which concerns

only the people of that State, with which the Federal government

cannot rightly interfere. Judgment ajirmed.^

In the Matter of THE ESTATE OF SWIFT.

New York Court ^f Appeals, 1893.

[137 N. Y. 77.]

Appeal from order of the General Term of the Supreme Court in

the first judicial department, made .^une 3, 1 '2, which affirmed an

order of the Surrogate's Court of the ^ity and county of New York,

which affirmed an order assessing the value rf the property of James

T. Swift, deceased, which affirmed an order assessing the value of the

property of said decedent subject to tasatioa under the Collateral In-

heritance Tax Act. The facts, so far as material, are stated in the

opinion.

S. W. Rosendale, for appellants. Nelson S. Spencer., for respondents.

Grat, J. . . . The Attorney-Genei-al has argued that this law, com-

monly called the collateral inheritance tax law, imposes not a property

tax but a charge for the privilege of acquiring property, and, as I appre-

hend it, the point of his argument is that, as there is no absolute right

to succeed to property, the State has a right to annex a condition to

the permission to take by will, or b}' the intestate laws, in the form of

1 "There is also sometimes what seems to be a double taxation of the same prop-

erty to two individuals ; as where the purchaser of property on credit is taxed on its

full value, while the seller is taxed to the same amount on the debt. (See Savings Sf

Loan Societj/ v. Austin, 46 Cal. 416). How this would operate may be readily per-

ceived by supposing the e.xtreme case that ciU the property in a town is sold on credit

;

in which case, if the property is taxed to the purchasers, and the debts to sellers, it ia

manifest that the town taxes twice as much wealth as lies within its borders.

' Now, whether there is injustice in the taxation in every instance in which it can be

shown that an individual who has been directly taxed his due proportion is also com-

pelled indirectly to contribute, is a question we have no occasion to discuss. It is suffi-

cient for our purposes to show thit the decisions are nearly, if not quite, unanimous

in holding that taxation is not invalid because of any such unequal results. It cannot

be too distinctly borne in mind that any possible system of tax legislation must in-

evitably produce unequal and unjust results in individual instances. . . . The legisla-

ture must judge of the general result, and when the law has apportioned the tax,

individual hardships must be regarded as among the inconveniences which are incident

to regular government."— Cooi.ey, Taxation, 2d ed. 220.

See Phil. Sav. Fund v. Yard, 9 Pa. 359 ; Co^". v. Lehigh, ^c. Co., 29 Atl. Rep. 664

(Pa. July, 1894). As regards the question in hand, it seems to make no difference in

a sale on credit, whether there be security or not.— Ed.
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a tax, to be paid by the persons for whose benefit the remedial legisla-

tion has been enacted. That is, substantially, the way in which he

puts the proposition, and if *'ie premise be true that the tax imposed

is upon the privilege to acquire, and, as he sa^s in his brief, is like

" a duty imposed, payable by the beneficiary," possibly enough, we

should have to agree with him. We might think, in that view of the

Act, tliat the situs of property in a foreign jurisdiction was not a con-

trolling circumstance. But if we take up the provisions of the law by

which the tax is imposed, and if we consider them as they are framed

and the principle which then seems to underlie tlie peculiar system of

taxation created, I do not think that his essential proposition finds

adequate support. . . .

But I do not think it at all important to our decision here that we

should _hold it to be a tax upon propert}' precisely. A precise defi-

nition of the nature of this tax is not essential, if it is susceptible of

exact definition. Thus fnr, in this court, we have not thought it neces-

sary, in the cr.ses ; jiuing before us, to determine whether the object of

taxation . Ui p^' jperty which passes, or not ; though, in some, expres-

sions may ]je /ound 1 ich seem to regard the tax in that light. (Mat-

ter of Mcl'herson, lu4 N. Y. 306; Matter of Enston, 113 Id. 174;

Matter of Sherwell, 125 Id. 379 ; Matter of Homaine, 127 Id. 80, and

Matter of Stetcart, 131 Id. 274.) The idea of this succession tax, as

we may conveniently term it, is more or less compound ; the principal

idea being the cubjection of property, ownership of which has ceased

by reason of the deatli of its owner, to a diminution, by the State re-

sei'ving to Itself a portion of its amount, if in money, or of its api)raised

value, if in other forms of property. The accompanying, or tlie cor-

relative idea should necessarily be that the property, over which such

dominion is thus exercised, shall be within the territorial limits of the

State at its owner's death, and, therefore, subject to the operation and

the regulation of its laws. The State, in exercising its power to sub-

ject realty, or tangible property, to the operation of a tax, must, by

every rule, be limited to property within its territorial confines.

The question here does not relate to the power of tlie State to tax

its residents v»rlth respect to the ownership of property situated else-

where. That question is not involved. The question is whether the

legislature uf the otate, in creating this system of taxation of inheri-

tances, or testamentary gifts, has not fixed as the standard of right the

propcrt}' passing b}- will, or b}- the intestate laws.

What has the State done, in effect, by the enactment of this tax law?

It reaches out and appropriates for its use a portion of the property at

the moment of its owner's decease ; allowing only the balance to pass

in the way directed by testator, or permitted by its intestate law, and

while, in so doing, it is exercising an inherent and sovereign right, it

seems very clear to m^' mind that it affects onl}' propert}' which lies

within it, and, consequently, is subject to its right of eminent domain.

The theory of sovereignty, which invests the State with the right and
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the power to permit and to regulate the succession to property upon its

owner's decease, rests upon the fact of an actual dominion over that

property. In exercising such a power of taxation, as is here in ques-

tion, the principle, obviously, is that all propert}' in the State is tribu-

tary for such a purpose and the sovereign power takes a portion, or

percentage, of the propert}, not because tlie legatee is subject to its

laws and to the tax, but because the State has a superior right, or

ownership, by force of wTIich it can intercept the property, upon its

owner's death, in its passage into an ownership regulated by the ena-

bling legislation of the State.

The rules of taxation have become prett}- well settled, and it is fun-

damental among them that there shall be jurisdiction over the subject

taxed ; or, as it has been sometimes expressed, the taxing power of

the State is coextensive with its sovereignt}". It has not the power to

tax directly either lands or tangible personal property situated in an-

other State or country. As to the latter description of property no

fiction transmuting its situs to the domicile of the owner is available,

when the question is one of taxation. . . .

The proposition which suggests itself from reasoning, as from au-

thority, is that the basis of the power to tax is the fact of an actual

dominion over the subject of taxation at the time the tax is to be

imposed.

The effect of this special tax is to take from the propert}' a portion,

or a percentage of it, for the use of the State, and I think it quite

immaterial whether the tax can be precisel}- classified with a taxation

of property or not. It is not a tax upon persons. If it is called a tax

upon the succession to the ownership of property ; still it relates to

and subjects the propert}' itself and when that is without the jurisdic-

tion of the State, inasmuch as the succession is not of property within

the dominion of the State, succession to it cannot be said to occur by
permission of the State. As to lands this is clearlj- the case, and
rights in or power over them are derived from or through the laws of

the foreign State or country. As to goods and chattels it is true ; for

their transmission abroad is subject to the permission of and regulated

by the laws of the State or country where actually situated. Jurisdic-

tion over them belongs to the courts of that State or country for all

purposes of policy, or of administration in the interests of its citizens,

or of those having enforceable rights, and their surrender, or transmis-

sion, is upon principles of comity.

When succession to the ownership of property is by the permission
of the State, then the permission can relate only to property over
which the State has dominion and as to which it grants the privilege

or permission. . . .

We can arrive at no other conclusion, in my opinion, than that the

tax provided for in this law is only enforceable as to property which,

at the time of its owner's death, was within the territorial limits of this

State. As a law imposing a special tax, it is to be strictly construed
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against the State and a case must be clearh' made out for its ipplica-

tiou. We should incline against a construction wliich might lead to

double taxation ; a result possible and probable under a different view

of this law. If the property in the foreign jurisdiction was in land, or

in goods and chattels, when, upon the testator's death, a new title, or

ownership, attached to it, the bringing into this State of its cash proceeds,

subsequently, no matter by what authority of will, or of statute, did

not subject it to the tax. . . .

My brethren are of the opinion that the tax imposed under the Act
is a tax on the right of succession, under a will, or b}- devolution in

case of intestacy ; a view of the law which my consideration of the

question precludes my assenting to.

They concur in my opinion so far as it relates to the imposition of a

tax upon real estate situated out of this State, although owned b\- a

decedent, residing here at the time of his decease ; holding with me
that taxation of such was not intended, and that the doctrine of equita-

ble conversion is not applicable to subject it to taxation. But as to

the personal property of a resident decedent, wheresoever situated,

whether within or without the State, the}' are of the opinion that it is

subject to the tax imposed by the Act.

The judgment below, therefore, should be so modified as to exclude

from its operation tlie personal propert}' in New Jersey and, as so modi-

fied, it should be affirmed, without costs to either party as against the

other. Maynard, J., not sitting.^

ASH V. THE PEOPLE.

Supreme Court of Michigan. 1863.

[II Midi. 347.]

Error to the Recorder's Court of Detroit.

G. V. JV. Lothrop, for plaintiff in error. Wm. Gray^ for the People.

Martin, Ch. J. The Charter of the city of Detroit empowers the Com-

mon Council to erect and maintain market houses, establish markets and

market places, &c., and to provide fully for the good government and

regulation thereof ; and Jto license and regulate butchers and the keep-

ers of shops, stalls, booths, or stands'at markets, or any other place in

the city, for the sale of any kind of meats, fish, poultry, &c. :
and to

authorize the mayor to grant such license, &c., and to prescribe the

sum of money to be paid therefor into the city treasury. The city has

established a market, and an ordinance exists prohibiting persons from

keeping a meat shop or stand outside such market without a license

from the mayor, and upon terms of paying into the city treasury five

'

1 Compare Scholeij v. Rtw, 23 Wall. 331. — Ed.
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dollars, and executing a bond conditioned that they will faithfully

observe the provisions of the ordinance.

Ash keeps a meat shop outside the market, witiiout a license; and
alleges and insists that he has a right to do so, upon the ground that

the ordinance is unconstitutional: 1st, in requiring a license fee from
persons selling meats outside the market, and 2d, in requiring a fee

beyond the sum necessary to defray the expense of making and regis-

tering the license, and which it is claimed is in fact a tax.

The power to license and regulate the vending of meats and vege-

tables is not denied, nor its necessity questioned. The health of the

city demands that it should exist. If the power to regulate exists,

then the city has the power to prescribe the limits within which the

trade or calling shall be carried on without license. If carried on
elsewhere the city ma}' require the license and bond, for protection and
regulation ; and may require such reasonable fee as will compensate
either partially or fully for the additional expense of inspection and
regulation thereby incurred. The market being under the immediate
supervision of the cit}' officers, no extraordinaiy expenses need be in-

curred, and if there were, the rent of the stalls is considered a compen-
sation. An ordinance of this kind does not in fact opex-ate unequally,

and is not against common right or in restraint of trade.

Nor is this exaction of five dollars a tax. It is but a reasonable

compensation which tlie city demands from those who will not sell in

the public market, for the additional labor of officers, and expense
thereby imposed. If it be conceded that the city may demand a sum
sufficient to defray the expense of making out the license, it is difficult

to conceive why it may not also demand enough to pay all the ex-
pense attending the supervision of the trade at the place licensed. As
we regard the sum exacted as a reasonable fee for the indemnity of the

city, and not as in any sense a tax, we do not deem it expedient to

discuss the further question of the extent of the power of the city to

exact license fees, or the limits of such power.

The judgment must be affirmed.

Manning and Christiancy, JJ., concurred. Campbell, J., gave
a brief dissenting opinion.

Jicdfftnent affirmed}

' And so Jaclcsnnvillev. Ledvnth, 26 Fla. 163 (1890), Cooley, Const. Lim. 6 ed. 242.
Compare Chaddock v. Day, 75 Mich. 527; Tugicell'v Earjle Pass. Fern/ Co., 74 Texas,
480 , Wi(]f]ins Ferry Co. v. East St. Louis, 107 U. S. 365.

In Bostick V. The State, 47 Ark. 126 (1886), in a prosecution for keeping a tavern
without a license. It was held that there was no right to tax tavern-keeping, under
the clause in the Constitution of Arkansas of 186S, providing "that the General As-
sembly should tax all privileges, pursuits, and occupations that were of no real use to

society; all others to be exempt," — since the occupation is useful and necessary.
" The true answer," said the court (Smith, J.), . . .

" doubtless is that it is not a tax at
all, but a valid exercise of the police power of the State, and that the object aimed
at is not the raising of revenue, but the regulation of the business."— Ed.
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LICENSE TAX CASES.

Supreme Court of the United States. 1866.

[5 Wall. 462.]

Congress, by an internal revenue Act of 1864, subsequently amended,

enacted, that no persons should be engaged in certain trades or busi-

nesses, including those of selling lottery tickets and retail dealing in

liquors, until they should have obtained a "license" (see 13 Stat, at

Large, 248, 249, 252, 472, 485; 14 Id. 113, 116, 137, 301) from the

United States. . . .

In New York and New Jersey, selling lottery tickets, as in Massa-

chusetts retailing liquors (except in special cases, not important to be

noted), is, by statute, wholly forbidden. Such selling or dealing is

treated as an offence against public morals ; made subject to indict-

ment, fine, and imprisonment ; and in one or more of the States

named, high vigilance is enjoined on all magistrates to discover and

to bring the offenders to justice ; and grand juries are to be specially

charged to present them.

in this condition of statute law, national and State, seven cases

were brought before this court. They all arose under the provisions

of the internal revenue Acts relating to licenses for selling liquors

and dealing in lotteries, and to special taxes on the latter business.

13 Stat, at Large, 252, 472, 485, and 14 Id. 116, 137, 301-2. . . .

[Here follows a statement of five of the cases.]

The general question in these five cases was : Can the defendants be
*^

legally convicted upon the several indictments found against them for

not having complied with the Acts of Congress by taking out and pay-

ing for the required licenses to caiTy on the business in whicli they

were engaged, such business being wholly prohibited by the laws of

the several States in which it was carried on? . . . [Here follows

a statement of the other two cases.]

^ In these two cases, therefore, the general question was : Could the

defendants be legally convicted upon an indictment for being engaged

in a business on which a special tax is imposed by Acts of Congress,

without having paid such a special tax, notwithstanding that such

business was, and is, wholly prohibited by the laws of New York ?

The dilTerent cases were argued here for the different defendants by

different counsel, Mr. W. M. Evarts representing the defendants in

the New York cases, 3Tr. Sennott, the defendant in the case from Mas-

sachusetts, and Mr. Woodbury (by brief), one of the defendants in the

cases, each, like the other, from New Jersey.

Mr. Speed, A. G. (at the last term), 3Ir. Stanheri/, A. G. (at this),

with the former of whom was Mr. Reed, A. G., of Massachusetts,

contra.
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The Chief Justice, having stated the case, delivered the opinion of

the court. . . .

We come now to examine a more serious objection to the legislation

of Congress in relation to the dealings in controversy. It was argued

for the defendants in error that a license to carry on a particular busi-

ness gives an authority to carry it on ; that the dealings in controversy

were parcel of the internal trade of the State in which the defendants

resided ; that the internal trade of a State is not subject, in any respect,

to legislation by Congress, and can neither be licensed nor proliibited

by its authority ; that licenses for such trade, granted under Acts of

Congress, must therefore be absolutely null and void ; and, conse-

quently, that penalties for carrying on such trade without such license

could not be constitutionally imposed.

This series of propositions, and the conclusion in which it terminates,

depends on the postulate that a license necessarily confers an authority

to carry on the licensed business. But do the licenses required by

the Acts of Congress for selling liquor and lottery tickets confer any

authority whatever?

It is not doubted that where Congress possesses constitutional

power to regulate trade or intercourse, it may regulate by means of

licenses as well as in other modes ; and, in case of such regulation, a

license will give to the licensee authority to do whatever is authorized

by its terms.

Thus, Congress having power to regulate commerce with foreign

nations, and among the several States, and with the Indian tribes,

may, without doubt, provide for granting coasting licenses, licenses to

pilots, licenses to trade with the Indians, and any other licenses neces-

sary or proper for the exercise of that great and extensive power

;

and the same observation is applicable to ever}^ other power of Con-

gress, to the exercise of which the granting of licenses may be incident.

All such licenses confer authority, and give rights to the licensee.

But very different considerations apply to the internal commerce or

domestic trade of the States. Over this commerce and trade Congress

has no power of regulation nor any direct control. This power be-

longs exclusively to the States. No interference by Congress with

the business of citizens transacted within a State is warranted by the

Constitution, except such as is strictly incidental to the exercise of

powers clearly granted to the legislature. The power to authorize a

business within a State is plainly repugnant to the exclusive power of

the State over the same subject. Jtis true thaj, the power of Congress^

to tax is a very extensive power. It is given in the Constitution, with V
only one exception and only two qualifications. Congress cannot tax {

exports, and it must impose direct taxes by the rule of apportion-

ment, and indirect taxes by the rule of uniformity. Thus limited, aud

thus only, it reaches every subject, and maybe exercised at discretion.

But it reaches only existing subjects. Congress cannot authorize a

trade or business within a State in order to tax it.
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If, therefore, the licenses under consideration must be regarded as

giving authority to carry on the branches of business which they

license, it might be difficult, if not impossible, to reconcile the grant-

ing of them with the Constitution.

But it is not necessary to regard these laws as giving such authority.

So far as they relate to trade within State limits, they give none,

and can give none. They simply express the purpose of the govern-

ment not to interfere by penal proceedings with the trade nominally

licensed, if the required taxes are paid. The power to tax is not

questioned, nor the power to impose penalties for non-payment of

taxes. The granting of a license, therefore, must be regarded as

nothing more than a mere form of imposing a tax, and of implying

nothing except that the licensee shall be subject to no penalties under

national law, if he pays it.

This construction is warranted by the practice of the government

from its organization. As early as 1794 retail dealers in wines or in

foreign distilled liquors were required to obtain and pay for licenses, and

renew them annually, and penalties were imposed for carrying on the

business without compliance with the law. 1 Stat, at Large, 377. In

1802 these license-taxes and the other excise or internal taxes, which

had been imposed under the exigencies of the time, being no longer

needed, were abolished. 2 Stat, at Large, 148. In 1813 revenue

from excise was again required, and laws were enacted for the licensing

of retail dealers in foreign merchandise, as well as to retail dealers m
wines and various descriptions of liquors. 3 Id. 72. These taxes

also were abolished after the necessity for them had passed away, in

1817. Id; 401. No claim was ever made that the licenses thus re-

quired' gave authority to exercise trade or carry on business within a

State. They- were regarded merely as a convenient mode of imposing

taxes on several descrii)tions of business, and of ascertaining the par-

ties from whom such taxes were to be collected.

With this course of legislation in view, we cannot say that there is

anything contrary to the Constitution in these provisions of the recent

or existing internal revenue acts relating to licenses.

Nor are we able to perceive the force of the other objection made in

argument, that the dealings for which licenses are required being pro-

hibited by the laws of the State, cannot be taxed by the national

government. There would be great force in it if the licenses were

regarded as giving authority, for then there would be a direct conflict

between national and State legislation on a subject which the Constitu-

tion places under the exclusive control of the States.

But, as we have already said, these licenses give no authority.

They are mere receipts for taxes. And this would be true had the

internal revenue Act of 1864, like those of 1794 and 1813, been

silent on this he.ad. But it was not silent. It expressly provided, in

section sixty-seven, that no license provided for in it should, if

granted, be construed to authorize any business with any State or
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Territory prohibited by the laws thereof, or so as to prevent the taxa-

tion of the same business by the State. This provision not only recog-

nizes the full control by the States of business carried on within their

limits, but extends the same principle, so far as such business licensed

by the national government is concerned, to the Territories.

There is nothing hostile or contradictory, therefore, in the Acts of

Congress to the legislation of the States. What the latter prohibits,

the former, if the business is found existing notwithstanding the pro-

hibition, discourages by taxation. The two lines of legislation proceed

in the same direction, and tend to the same result. It would be a

judicial anomaly, as singular as indefensible, if we should hold a vio-

lation of the laws of the State to be a justification for the violation of

the lawsof the Union.

These considerations require an affirmative answer to the first gen-

eral question, Whether the several defendants, charged with carrying

on business prohibited by State laws, without the licenses required by

Acts of Congress, can be convicted and condemned to pay the penal-

ties imposed by these Acts? . . .

ST. LOUIS V. WESTERN UNION TELEGRAPH COMPANY.

Supreme Court of the United States. 1893.

[148 U.S. 92.^]

[Error to the Circuit Court of the United States for the Eastern

District of Missouri. The plaintiff sued for money alleged to be due

from the defendants under a city ordinance, for maintaining telegraph

poles in the plaintiff's streets. The city ordinance required of the

defendant to pay " for the privilege of using the streets . . . the sum
of five dollars per annum for each . . . telegraph or telephone pole

erected or used by them. . . . The defendants, alleging other de-

fences, denied the validity of this ordinance. The court below entered

judgment for the defendants, holding that this was a privilege or

license-tax which the city had no authority to impose.]

Mr. W. C. Marshall for plaintiff in error. Mr. John F. Dillon

(with whom was Mr. Rush Taggart on -tlie brief), and Mr. Elenions

Smith (with whom were Mr. Charles W. Wells, Mr. Willard Brown,
and Mr. George H. Fearons on the brief), for defendant in error.

Mr. Justice Brewer, after stating the case, delivered the opinion

of the court. . . .

And, first, with reference to the ruling that this charge was a privi-

lege or license tax. To determine this question, we must refer to the

language of the ordinance itself, and by that we find that the charge

* The statement of facts is omitted.— Ed.
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is imposed for the privilege of using the streets, alleys, and public

places, and is graduated by the amount of such use. Clearly, this is

no privilege or license-tax. The amount to be paid is not graduated

by the amount of the business, nor is it a sum fixed for the privilege

of doing business. It is more in the nature of a charge for the use of

property belonging to the city— that which may properly be called

rental. " A tax is a demand of sovereignty ; a toll is a demand of

proprietorship." State Freight Tax Case, 15 Wall. 232, 278. If,

instead of occupying the streets and public places with its telegraph

poles, the company should do what it may rightfully do, purchase

ground in the various blocks from private individuals, and to such

ground remove its poles, the section would no longer have any appli-

cation to it. That by it the city receives something which it may use

as revenue, does not determine the character of the charge or make it

a tax. The revenues of a municipality may come from rentals as

legitimately and as properly as from taxes. Supposing the city of

St. Louis should find its city hall too small for its purposes, or too far

removed from the centre of business, and should purchase or build

another more satisfactory in this respect ; it would not thereafter be

forced to let the old remain vacant or to immediately sell it, but might

derive revenue by renting its various rooms. "Would an ordinance fix-

ing the price at which those rooms could be occupied be in any sense

one imposing a tax? Nor is the character of the charge changed by

reason of the fact that it is not imposed upon such telegraph compa-

nies as by ordinance are taxed on their gross income for city purposes.

In the illustration just made in respect to a city hall, suppose that

the city, in its ordinance fixing a price for the use of rooms, should

permit persons who pay a certain amount of taxes to occupy a portion

of the building free of rent, that would not make the charge upon

others for their use of rooms a tax. AVhatever the reasons may have

been for exempting certain classes of companies from this charge,

such exemption does not change the character of the charge, or make
that a tax which would otherwise be a matter of rental. Whether the

city has power to collect rental for Uie use of streets and public

places, or whether, if it has, the charge as here made is excessive,

are questions entirely distinct. That this is not a tax upon the prop-

erty of the corporation, or upon its business, or for the privilege of

doing business, is thus disclosed by the very terms of the section. The
city has attempted to make the telegraph company pay for appropri-

ating to its own and sole use a part of the streets and public places of

the city. It is seeking to collect rent. While we think that the Cir-

cuit Court erred in its conclusions as to the character of this charge,

it does not follow therefrom that the judgment should be reversed, and

a judgment entered in favor of the city. Other questions are pre-

sented which compel examination.

Has the city a right to charge this defendant for the use of its

streets and public places ? And here, first, it may be well to consider
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the nature of the use which is made by the defendant of the streets,

and the general power of the public to exact compensation for the use

of streets and roads. The use which the defendant makes of the

streets is an exclusive and permanent one, and not one temporary,

shifting, and in common with the general public. The ordinary trav-

eller, whether on foot or in a vehicle, passes to and fro along the

streets, and his use and occupation thereof are temporary and shifting.

The space he occupies one moment he abandons the next to be occu-

pied by any other traveller. This use is common to all members of

the public, and it is a use open equally to citizens of other States with

those of the State in which the street is situate. But the use made by

the telegraph company is, iu respect to so much of the space as it

occupies with its poles, permanent and exclusive. It as effectually

and permanently dispossesses the general public as if it had destroyed

that amount of ground. AVhatever benefit tbe public may receive m
the way of transportation of messages, that space is, so far as respects

its actual use for purposes of a highway aud personal travel, wholly

lost to the public. By sufficient multiplication of telegraph and tele-

phone companies the whole space of the highway might be occupied,

and that which was designed for general use for purposes of travel

entirely appropriated to the separate use of companies aud for the

transportation of messages.

We do not mean to be understood as questioning the right of

municipalities to permit such occupation of the streets by telegraph

and telephone companies, nor is there involved here the question

whether such use is a new servitude or burden placed upon the ease-

ment, entitling the adjacent lot-owners to additional compensation.

All tliat we desire or need to notice is the fact that this use is an abso-

lute, permanent, aud exclusive appropriation of that space in the

streets which is occupied by the telegraph poles. To that extent it is

a use different in kind and extent from that enjoyed by the general pub-

lic. J^ow, when there is this permanent and exclusive appropriation

of a part of the highway, is there in the nature of things anytliing to

inhibit the public from exacting rental for the space thus occupied ?

Obviously not. Suppose a municipality permits one to occupy space

in a public park, for the erection of a booth in which to sell fruit and
other articles ; who would question the right of the city to charge for

the use of the ground thus occupied^ or call such charge a tax, or

anything else except rental? So, in like manner, while permission to

a telegraph company to occupy the streets is not technically a lease,

and does not in terms create the relation of landlord and tenant, yet

it is the giving of the exclusive use of real estate, for which the giver

has a right to exact compensation, which is in the nature of rental.

\sQ do not understand it to be questioned by counsel for the defendant

that, under the Constitution and laws of Missouri, the city of St. Louis

has the full control of its streets, and in this respect represents the

public in relation thereto.
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It is claimed, however, by defendant, that under the Act of Con-

gress of July 24, 1866, c. 230, 14 Stat. 221, and by virtue of its writ-

ten acceptance of the provisions, restrictions, and obligations imposed

by that Act, it has a right to occupy the streets of St. Louis with its

telegraph poles. The first section of that Act contains the supposed

grant of power. It reads: "That any telegraph company now organ-

ized, or which may hereafter be organized under the laws of any State

in this Union, shall have the right to construct, maintain, and operate

lines of telegraph through and over any portion of the public domain

of the United States, over and along any of the military or post roads

of the United States which have been or may hereafter be declared

such by Act of Congress, and over, under, or across the navigable

streams or waters of the United States : Provided, That such lines of

telegraph shall be so constructed and maintained as not to obstruct the

navigation of such streams and waters, or interfere with the ordinary

travel on such military or post roads." By sec. 3964, Rev. Stat. U. S.

:

"The following are established post roads; . . . All letter-carrier

routes established in any city or town for the collection and delivery

of mail matters." And the streets of St. Louis are such " letter-car-

rier routes." So also by the Act of March 1, 1884, 23 Stat. 3: "All

public roads and highways, while kept up and maintained as such, are

hereby declared to be post routes."

It is a misconception, however, to suppose that the franchise or

privilege granted by the Act of 1866 carries with it the unrestricted

right to ai)propriate the public property of a State. It is like any

other franchise, to be exercised in subordination to public as to private

rights. While a grant from one government may supersede and

abridge franchises and rights held at the will of its grantor, it cannot

abridge any property riglits of a public character created by the au-

thority of another sovereignty. No one would suppose that a fran-

chise from the Federal government to a corporation. State or national,

to construct interstate roads or lines of travel, transportation, or com-

munication, would authorize it to enter upon the private property of an

individual, and appropriate it without compensation. No matter how
broad and comprehensive might be the terras in which the franchise

was granted, it would be confessedly subordinate to the right of the

individual not to be deprived of his property without just compensa-

tion. And the principle is the same when, under the grant of a fran-

chise from the national government, a corporation assumes to enter

upon property of a public nature belonging to a State. It would not

be claimed, for instance, that under a franchise from Congress to con-

struct and operate an interstate railroad the grantee thereof could

enter upon the State-house grounds of the State, and construct its

depot there, without paying the value of the property thus appropri-

ated. Although the State-house grounds be property devoted to pub-

lic uses, it is property devoted to the public uses of the State, and

property whose ownership and control are in the State, and it is not
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within the competency of the national government to dispossess the

State of such control and use, or appropriate the same to its own
benefit, or the benefit of any of its corporations or grantees, without

suitable compensation to the State. This rule extends to streets and

highways ; they are the public property of the State. While for pur-

poses of travel and common use they are open to the citizens of every

State alike, and no State can by its legislation deprive the citizens of

another State of such common use, yet when an appropriation of any

part of this public property to an exclusive use is sought, whether by

a citizen or corporation of the same or another State, or a corporation

of the national government, it is within the competency of the State,

representing the sovereignty of that local public, to exact for its benefit

compensation for this exclusive appropriation. It matters not for

what that exclusive appropriation is taken, whether for steam rail-

roads or street railroads, telegraphs or telephones, the State may if it

chooses exact from the party or corporation given such exclusive use

pecuniary compensation to the general public for being deprived of the

common use of the portion thus appropriated.

This is not the first time that an effort has been made to withdraw

corporate property from State control, under and by virtue of this

Act of Congress. In Western Union Telegraph Company v. Massa-

chusetts, 125 U. S. 530, the telegraph company set up that Act as a

defence against State taxation, but the defence was overruled. Mr.

Justice Miller, on page 548, speaking for the court, used this language

:

" This, however, is merely a permissive statute, and there is no ex-

pression in it which implies that this permission to extend its lines

along roads not built or owned by the United States, or over and

under navigable streams, or over bridges not built or owned by the

Federal government, carries with it any exemption from the ordinary

burdens of taxation. While the State could not interfere by any

specific statute to prevent a corporation from placing its lines along

these post-roads, or stop the use of them after they were placed there,

nevertheless the company receiving the benefit of the laws of the

State for the protection of its property and its rights is liable to be

taxed upon its real or personal property as any other person would be.

It never could have been intended by the Congress of the United

States in conferring upon a corporation of one State the authority to

enter the territory of any other State and erect its poles and lines

therein, to establish the proposition that such a company owed no

obecbeuce to the laws of the State into which it thus entered, and was
under no obligation to pay its fair proportion of the taxes necessary

to its support."

If it is, as there held, simply a permissive statute, and nothing in

it which implies that the permission to extend its lines along roads

not built or owned by the United States carries with it any exemption

from the ordinary burdens of taxation, it may also be affirmed that

it carries with it no exemption from the ordinary burdens which may
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be cast upon those who would appropriate to their exclusive use any
portion of the public highways. . . .

Another matter is discussed by counsel which calls for attention,

and that is the proposition that the ordinance charging five dollars a

pole per annum is unreasonable, unjust, and excessive. Among other

cases cited in support of that proposition is Philadeljyhia \. Western

Union Telegraph Co.^ 40 Fed. Rep. 615, in which an ordinance similar

in its terms was held unreasonable and void by the Circuit Court of

the United States for the Eastern District of Pennsylvania. We think

that question, like the last, may be passed for further investigation on
the subsequent trial. Prima facie, an ordinance like that is reason-

able. The court cannot assume that such a charge is excessive, and
so excessive as to make the ordinance unreasonable and void ; for, as

applied in certain cases, a like charge for so much appropriation of the

streets may be reasonable. If within a few blocks of Wall Street,

New York, the telegraph company should place on the public streets

fifteen hundred of its large telegraph poles, it would seem as though no

court could declare that five dollars a pole was an excessive annual

rental for the ground so exclusively appropriated ; while, on the other

hand, a charge for a like number of poles in a small village, where

space is abundant and land of little value, would be manifestly un-

reasonable, and might be so excessive as to be void. Indeed, it may
be observed, in the line of the thoughts heretofore expressed, that this

charge is one in the nature of rental ; that the occupation by this inter-

state commerce company of the streets cannot be denied by the city

;

that all that it can insist upon is, in this respect, reasonable com-

pensation for the space in the streets thus exclusively appropriated

;

and it follows in the nature of things that it does not lie exclusively

in its power to determine what is reasonable rental. The inquiry

must be open in the courts, and it is an inquiry which must depend

largely upon matters not apparent upon the face of the ordinance, but

existing only in the actual state of affairs in the city.

We think that this is all that need be said in reference to the case as

it now stands. For the reasons given, the judgment is

Reversed, and the case remanded for a new trial.

Mr. Justice Brown, dissenting.

The tax in this case cannot be considered, and does not purport to

be a tax upon the property of the defendant. The gross disparity of

the tax to the value of sucli property is of itself sufficient evidence of

this fact— the total valuation of all of defendant's property in the

city of St. Louis in 1884, as fixed by the State board of equalization,

being but S17,064. 63, while the tax of $5 upon 1,509 poles amounted

to S7,545, or more than 44 per cent of the entire value of the property.

If it be treated as a tax upon the franchise, then it is clearly invalid

within the numerous decisions of this court, which deny the right of

a State or municipality to impose a burden upon telegraph and other

companies engaged in interstate commerce for the exercise of their
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franchises. Lelouj) v. Mobile, 127 U. S. 640 ; Bobbins v. Shelby Tax-

ing District^ 120 U. S. 489; Moran v. New Orleans, 112 U. S. 69;

Harmon v. City of Chicago, 147 U. S. 396 ; Western Union Tele-

graph Co. V. Alabama, 132 U. S. 472 ; Pacific Express Co. v. Seibert,

142 U. S. 339.

If this tax be sustainable at all, it mast be upon the theory adopted

by the court that the municipality has the right to tax the company

for the use of its streets. While I have no doubt of its right to

impose a reasonable tax for such use, the tax must be such as to

appear to have been laid bona fide for that purpose. It seems to me,

however, that the imposition of a tax of $5 upon every pole erected

by the company throughout the entire municipality is so excessive as

to indicate that it was imposed with a different object. In the city of

St. Louis alone the tax amounts, as above stated, to $7,545. A simi-

lar tax in the city of Philadelphia amounted to $16,000, while the facts

showed that, at the most, only $3,500 per year was required to cover

every expenditure the city was obliged to make upon this account.

Philadelphia v. W. U. Tel. Co., 40 Fed. Rep. 615. A like tax im-

posed by every city through which the defendant company carries its

wires would result practically in the destruction of its business.

"While, as stated in the opinion of the court, $5 per pole might not be

excessive if laid upon poles in the most thickly settled business section

of the city, the court will take judicial notice of the fact that all the

territory within the boundaries of our cities is not densely populated,

that such cities include large areas but thinly inhabited, and that a

tax which might be quite reasonable if imposed upon a few poles would

be grossly oppressive if imposed upon every pole within the city. In

my opinion the tax in question is unreasonable and excessive upon its

face, and should not be upheld. The fact that it was nominally im-

posed for the privilege of using the streets is not conclusive as to the

actual intent of the legislative body. As was said by this court in

the Passenger Cases, 7 How. 283, 458: " It is a just and well-settled

doctrine established by this court, that a State cannot do that indi-

rectly which she is forbidden by the Constitution to do directly. If

she cannot levy a duty or tax from the master or owner of a vessel

engaged in commerce graduated on the tonnage or admeasurement of

the vessel, she cannot effect the same purpose by merely changing the

ratio, and graduating it on the number of masts, or of mariners, the

size and power of the steam-engine, or the number of passengers

which she carries. We have to deal with things, and we cannot change
them by changing their names."
The tax m question seems to me to indicate upon its face that it

was not imposed boria fide for the privilege of using the streets, but

was intended either as a tax upon the franchise of the company, or

for the purpose of driving its wires beneath the ground. AVhile the

latter object may be a perfectly legitimate one, I consider it a misuse

of the taxing power to seek to accomplish it in this way. I am,
therefore, constrained to dissent from the opinion of the court.

VOL. II.—
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THE PEOPLE EX rel. GRIFFIN v. THE MAYOR, &c., OF
BROOKLYN.

New York Court of Appeals. 1851.

[4 N Y 419.]

Under the charter of the cit}' of Brooklyn, the Common Council in

the year 1848 caused Flushing Avenue, one of the streets of that city,

to be graded and paved at an expense of $20,390.25, which, according

to a provision in the charter, was assessed upon the owners or occu-

pants of the lands benefited bj' the improvement in proportion to the

amount of such benefit. After the assessment had been confirmed by

the Common Council, GrifHn and others, the relators, caused the pro-

ceedings to be removed by certiorari into the Supreme Court, where

the proceedings were reversed and the assessment annulled, on the

ground that the statute authorizing such assessments was unconstitu-

tional and void. The Ma3or and Common Council appealed to this

court. The case is stated in the opinion of the court.

S. Bearddey and J. G. Spencer, for appellants. A. Crist and R.
Molt, for respondents.

RuGGLEs, J. . . . For the purpose of determining the constitutional

question raised on the argument of this case, the first inquiry will be

whether the street assessment in question was a rightful exercise of the

power of taxation. If that question be answered in the affirmative,

the objections made in the court below to the validit}- of the assess-

ment are inapplicable. They were founded on those clauses in the

Constitution which declare that no person shall be deprived of his

property without due process of law, and that private property shall

not be taken for public use without just compensation. Neither of

these prohibitions apply to taxation.

No land was taken from the relators, or other persons assessed for

the making of Flushing Avenue. The question, therefore, whether

compensation for land taken for such use, could be made in estimated

benefits, does not arise.

If the assessment was a rightful exercise of the power of taxation,

nothing has been exacted under the right of eminent domain, and no

compensation need be made, except that which is supposed in all taxa-

tion to be derived by the tax-payer from the application of the money

raised to the purpose for which the tax is laid. . . .

It is conceded that the grading and paving of Flushing Avenue was a

public work, the expense of which might rightfully have been raised by

general taxation upon all the taxable inhabitants of Brooklyn. The

legislature thought proper to shift the burden of this taxation upon

that part, or class of the taxable inhabitants exclusively, whose lands

were benefited by the work, and to impose it on them in proportion

to the benefit they respectively received therefrom.
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This change in the apportionment of tlie burden was obviously made
for the purpose of avoiding the injustice of general taxation for a

special local object, the benefit of which extended only to a portion of

the inhabitants of the cit}'. It professed to apportion the tax according

to the maxim, that " he who receives the advantage ought to sustain

the burden," and to exact from each of the parties assessed no more
than his just share of the burden according to this equitable rule of

apportionment. The assessment, therefore, was taxation, and not an
attempt to exercise the right of eminent domain.

If there be any sound objection to the assessment as a tax, it must
be an objection which applies to the principle on which the tax is

apportioned ; because the object for which the monej' was to be raised

is, without dispute, one for which taxation by a different rule of appor-

tionment would have been lawful.

It remains to be seen whether anything can be found in the Consti-

tution ; in legal adjudication ; in the practice of the government, or in

the nature of things, b}^ which taxation upon this principle of appor-

tionment can be judicially annulled. . . . [Here follow quotations from

the opinions of Marshall, C. J., in Providence Bank v. Billings, 4

Peters, 514, and M' Culloch v. Maryland^ 4 Wheat. 428.]

Assuming this, as we safely* may, to be sound doctrine, it must be

conceded that the power of taxation and of apportioning taxation, or

of assigning to each individual his share of the burden, is vested

exclusivel}- in the legislature, unless this power is limited or restrained

b}- some constitutional provision. The power of taxing and the power
of apportioning taxation are identical and inseparable. Taxes cannot

be laid without apportionment : and the power of apportionment is

therefore unlimited, unless it be restrained as a part of the power of

taxation.

There is not, and since the original organization of the State govern-

ment there has not been, any such constitutional limitation or restraint.

The people have never ordained that taxation must be limited or regu-

lated by any or either of the rules laid down by the Supreme Court in

the case of The People v. The Mayor of Brooklyn, 6 Barb. 209, or

in the case now under consideration. They have not ordained that

taxation shall be general, so as to embrace all persons or all taxable

persons within the State, or within any district, or territorial division

of the State ; nor that it shall or shall not be numerically equal, as in

the case of a capitation tax ; nor that xt must be in the ratio of the

value of each man's land, or of his goods, or of both combined ; nor

that a tax " must be co-extensive with the district, or upon all the

property' in a district which has the character of and is known to the

law as a local sovereignty." Nor have they ordained or forbidden that

a tax shall be apportioned according to the benefit which each tax-

payer is supposed to receive from the object on which the tax is ex-

pended. In all these particulars the power of taxation is unrestrained.

The application of an}' one of these rules or principles of apportion-
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ment, to all cases, would be manifestly oppressive and unjust. Either

may be rightfully and wisely applied to the particular exigency to

which it is best adapted.

Taxation is sometimes regulated bj- one of these principles, and

sometimes by another ; and very often it has been apportioned without

reference to locality or to the tux-payer's ability to contribute, or to

any proportion between the burden and the benefit. The excise laws,

and taxes on carriages and watches, are among the man}- examples of

this description of taxation. Some taxes affect classes of inhabitants

only. All duties on imported goods are taxes on the class of con-

sumers. The tax on one imported article falls on a large class of

consumers, while the tax on another affects comparativel}' a few indi-

viduals. The duty on one article consumed by one class of inhabitants

is twenty per cent of its value ; while on another, consumed by a dif-

ferent class, it is forty per cent. The dut_y on one foreign commodity
is laid for the purpose of revenue mainly, without reference to the

ability of its consumers to pay ; as in the case of the dut}' on salt. The
duty on another is laid for the purpose of encouraging domestic manu-
factures of the same article ; thus compelling the consumer to pay a

higher price to one man than he could otherwise have bought the arti-

cle for, from another. Those discriminations ma}' be impolitic, and in

some cases unjust ; but if the power of taxation upon importations had

not been transferred by the people of this State to the Federal govern-

ment, there could hat'e been no pretence for declaring them to be

unconstitutional in State legislation.

A property tax for the general purposes of the government, either of

the State at large or of a county, city, or other district, is regarded as

a just and equitable tax. The reason is obvious. It apportions the

burden according to the benefit more nearly than any other inflexible

rule of general taxation. A rich man derives more benefit from taxa-

tion, in the protection and improvement of his property, than a poor

man, and ought therefore to pay more. But the amount of each man's

benefit in general taxation cannot be ascertained and estimated with

any degree of certainty ; and for that reason a property tax is adopted

instead of an estimate of benefits. In local taxation, however, for

special purposes, the local benefits may in many cases be seen, traced,

and estimated to a reasonable certainty. At least this has been sup-

posed and assumed to be true by the legislature, whose duty it is to

prescribe the rules on which taxation is to be apportioned ; and M'liose

determination of this matter, being within the scope of its lawful

power, is conclusive.

In the case of The People v. BrooMyn^ before referred to, it was
said that a tax to be valid must be apportioned " upon principles of

just equality," and upon all the property in the same political district

;

and that this is a fundamental principle of free government, which,

although not contained in the Constitution, limits and controls the

power of the legislature. This is new and it seems to me to be dan-
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gerous doctrine. It clothes the judicial tribunals with the power of

trying the validity of a tax by a test neither prescribed uor detiued by

the Constitution. If by this test we may condemn an assessment

apportioned acconling to the relation between burden and benefit, we

may with far better reason condemn a capitation tax on the ground

that numerical equality is not just equality ; or a general property tax,

for a local object, because it compels one portion of the community to

pay more than their just share for the benefit of another portion. All

discriminations in the taxation of property, and all exemptions from

taxation on grounds of public policy, would fall by the application of

this test. If this doctrine prevails it places the power of the courts

above that of the legislature in a matter affecting not onh- the vital

interests, but the very existence of the government. It assumes that

the apportionment of taxation is to be regulated by judicial and not by

legislative discretion. It obstructs the exercise of powers which belong

to, and are inherent in the legislative department, and restrains the

action of that branch of the government in cases in which the Constitu-

tion has left it free to act.

The idea that a tax or assessment of this kind must be made to

embrace all the property within the city or ward in which the improve-

ment is made, seems to have originated in Kentucky from the opinion

of an eminent judge of the Court of Appeals of that State, in the case

of Sutfon's Heirs v. The City of Louisaille, 5 Dana, 28. But that

opinion was founded mainly on a clause in the Constitution of that

State, which is not to be found in ours ; and in respect to this point,

the opinion was afterwards modified by the same judge, and the prin-

ciple in effect abandoned in the case of The City of Lexington v.

McQaillan's Heirs, 9 Dana, 513. . . .

But there never was any just foundation for saying that local taxa-

tion must necessarily be limited by or co-extensive with any previousl}'

establislied district. It is wrong that a few should be taxed for the

benefit of the whole ; and it is equally wrong that the whole should be

taxed for the benefit of a few. No one town ought to be taxed exclu-

sively for the payment of county expenses; and no county should be

taxed for the expenses incurred for the benefit of a single town. The
same principle of justice requires that where taxation for any local

object benefits only a portion of a city or town, that portion only

should bear the burden. There being no constitutional prohibition,

the legislature may create a district for that special purpose, or they

may tax a class of lands or persons benefited, to be designated by the

public agents appointed for that purpose, without reference to town,

county, or district lines. General taxation for such local objects is

manifestly unjust. It burdens those who are not benefited, and bene-

fits those who are not burdened. This injustice has led to the substi-

tution of street assessments in place of general taxation ; and it seems
impossible to deny that in the theory of their apportionment they are

far more equitable than general taxation for the purpose they are

designed for.
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The same principle of apportionment has been applied to bri(l<Tes

and turnpike roads. The money paid for their construction and main-
tenance is reimbursed by meaud of tolls. Tolls are delegated taxation

;

and this taxation is charged and apportioned upon those only who
derive a benefit from the original expenditure, and in proportion to
that benefit General taxation upon a town or county for the build-
ing of a bridge is valid and lawful, but obviously unjust ; because it

compels one to pay for the benefit of another. Tolls are more equita-
ble, because they equalize the burden with the benefit.

But this theory of apportioning taxation is not confined in practice
to street assessments and tolls on bridges and turnpike roads. The
main revenues of the State, the canal tolls, are regulated upon tlie

same principle; and so far as the objection to street assessments
applies to the principle of selecting those only who are benefited, and
laying the burden on them in proportion to their respective advan-
tages, it applies with equal force to tolls on bridges and turnpikes,

and on the public canals. The difference is only in the mode in which
each tax-payer's share of the burden is ascertained.

It has been said that the benefits derived from the grading and pav-

ing of a street are sometimes fanciful and imaginary, and always

uncertain and incapable of being estimated with that exactness which is

necessary for the purposes of justice to the individuals assessed. But

this is a consideration to be addressed to the legislature, and not to

the judicial authorities. The courts cannot assume that this proposi-

tion is true in point of fact. The legislature has evidently acted on

the belief that it is untrue. That mistakes may have happened, that

abuses may have been practised, and that injustice may have been

done, in making street assessments, it is not necessary to deny. Mis-

takes, abuses, and injustice have often occurred in general taxation.

These are not grounds on which either system of supplying the public

treasury can be denounced as unconstitutional. If the systems are

imperfect, they should be reformed b^' the legislature. If street assess-

ments are in their practical operation oppressive and unjust, the stat-

utes which authorize them should be repealed. The remedy for unjust

or unwise legislation is not to be administered by the courts. It

remains in the hands of the people ; and is to be wrought out by means

of a change in the representative body, if it cannot be otherwise

obtained. The Constitution has imposed upon the legislature the duty

of restraining the power of municipal corporations in making assess-

ments, and of preventing abuses therein. Art. 8, § 9. To assume that

this duty has been and will be neglected, is a denial of that reasonable

confidence which one department of the government ought always to

entertain towards the others. The danger of abuse which is supposed

to exist in the making of street assessments, exists in a greater or less

degree, in every conceivable system of taxation, according to value ;

and if the courts h.ave authority to annul an assessment on this ground,

they have the like authority to annul any other tax assessed upon valu-



CHAP. VII.] PEOPLE V. MAYOR, ETC. OF BROOKLYN. 1291

ation, on the same ground. It need not be said that this would be a

much more alarming power than the unlimited right of taxation

intrusted by the people to their representatives.

The constitutionality of the assessment in question, as a tax, has

thus far been considered upon reason and principle, and without refer-

ence to judicial decisions on this subject. An examination of these

authorities will show that the}' are in conformity with conclusions

derived from reason and principle.

The difference between general taxation and special assessments for

local objects requires that they should be distinguished by different

names, although both derive their authoritj' from the taxing power.

They have always been so distinguished, and it is therefore evident

that the word " tax" ma}' be used in a contract, or in a statute, in a

sense which would not include a street assessment, or any other local

or special taxation within its meaning. Several cases are found in

which it has been adjudged to have been so used. But in no case has

it been adjudged that street assessments are not made b}- virtue of the

legislative taxing power. If there are expressions to the contrarv', in

some of the cases, it will be found that the}' are dicta inapplicable to

the point decided ; or if applicable, tliat the}' were unnecessary to the

decision, and not well considered. . . . [Here follows a statement of

Matter of Mayor of New York, 11 Johns. 77 ; Uleecker v. BalLou, 3

Wend. 263 ; and Sharp v. Sjyier, 4 Hill, 76.]

It is true that Bronson, J., who delivered the opinion [in Sharp v.

Spierl repeated the dicta found in the Matter of the Mayor of New
York, 11 Johns. 77, that an assessment is not regarded as a burden,

but as an equivalent for benefit, and therefore, cannot be regarded as

a tax ; but the decision rested clearly and safely on other grounds
;

although if it had stood on this alone it would have established nothing

except that an assessment was not a tax within the meaning of the

7th section of the Act incorporating the village. The question whether

street assessments are not made in virtue of the power of taxation, was
not in that case decided. On the contrar}-, a question involving that

point was expressly reserved as undecided, by Mr. Justice Bronson,

who said, " I have not overlooked the fact that street assessments are,

by the third section of this Act, made a lien or charge on the land.

AVhether that fact, taken in connection with the power conferred b}'

the 7th section, will authorize a sale of _ land for street assessment, we
are not now called upon to determine."

But the question now in controversy was involved and decided in

the court for the correction of errors in the ease of Tlie Mayor, &c. oj

New York v. Livingston, 8 Wend. 85, 101. . . .

This case affords an example of the exercise of the two powers
before mentioned, that is, the power of eminent domain and the power
of taxation ; the first in taking the land for the use of the street, and
the second in requiring contribution to defray the expenses of improv-
ing it, from that class of persons on whom the burden ought to fall.
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Tlie case affirms the validit}' of street assessments, in virtue of the

latter power. In 15 Wend. 376, Owners of Ground Assessed v.

Mayor, S:c. of Albany^ the land of Mr. Betts, adjoining a square laid

out in Albany, was assessed to pay the expenses, and Chief Justice

Savage said: ''It cannot be conceded that any constitutional ques-

tion properl}' arises in relation to Mr. Betts. His propertv has not

been taken for public use." And although he did not affirm or deny

that the assessment was a tax, he affirmed the validity of the assess-

ment against the objection of unconstitutionality expressly raised ; and

this could have been done on no other principle than that it was an

exercise of the power of taxation. . . . [The court here consider

Thomas v, Leland, 24 Wend. 65, and Stryker v. Kelly, 7 Hill, 9.

J

The examination of the cases decided in this State terminates in the

conclusion (although several of the cases contain dicta to the contrary)

that street assessments like that in controvers}' in this suit, have been

adjudged, both in the Supreme Court and in the court for the correc-

tion of errors, to be lawful and constitutional taxation.

One of the ol^jections to the validity of the assessment and of the

statute under which it was made, was that the assessment was not

made by a jur}' or by commissioners, as required hy section 7 of

Article 1 of the Constitution. It is only necessary to say in refer-

ence to this objection, that the constitutional provision referred to

applies onl}' to private propertj' taken for public use by right of emi-

nent domain, and not to cases of taxation-

Taxation similar to that now in controversy has been sanctioned by
long usage in this State and elsewhere.

In England, the commissioners of sewers assess the lands affected

by their operations, without reference to other localit}'. 23 H. 8, ch.

5, § 3 ; 4 Evans' Stat. 26.

In Massachusetts, meadows, swamps, and lowlands ma}' be assessed

among the proprietors for the expense of draining the same, without

reference to any political district, and in proportion to the benefit each

proprietor derives from the work. R. S. of Mass. 673. In Connecti-

cut, the same power is given hy statute to commissioners for draining

marshy lands. Stat, of Conn. ed. of 1839, p. 544.

In Pennsylvania, South Carolina, and Louisiana, taxation upon this

principle has been practised and sanctioned as constitutional (9 Dana,

524) ; and in New Jersey, Maryland, Virginia, Ohio, and Indiana, it is

understood that local taxation upon similar principles is authorized

by law.

In the Colony and State of New York, the system of taxation for

local purposes b}' assessing the burden according to the benefit, has

been in force for more than one hundred and fifty years. It was

applied to highways in the County of Ulster in 1691. Bradf. Laws,

45. The power was given to the corporation of New York in the

same year. Id. 9. This statute remained in force in 1773, when Van
Schaack's edition of the statutes was pMl)lished, and no evidence of its
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repeal is found until 1787, when it seems to have been revised, and its

provisions re-enacted under tlie State Constitution. Van Schaack's L.

8, 9 ; 2 Jones & Var. 152 ; 1 Greenl. 443. The colonial statute was
doubtless in force when the State Constitution was adopted. It is not

unworthy of remark, that in Apiil, 1691, a Bill of Rights was passed

for the securitj' and protection of the people of the Province. The
statute authorizing the assessments first mentioned was passed after-

wards during the same year. In January, 1787, an Act was passed

declaring the rights of the citizens of this State, and prohibiting among
other things that au}' person should be deprived of his property* except

b}' due course of law. The statute of 1787, authorizing street assess-

ments in the city of New York, was passed by the same legislature,

and sanctioned b}- the same council of revision, which had assented to

the Bill of Rights. Street assessments upon the same principle were

authorized in the city of New York in 1793, 3 Greenl. 58 ; and in 1795,

Id. 244, 245 ; and in 179fi, Id 333, 334 ; and in 1801, 2 K. & R. 130;

and in 1813, 2 R L. 407. The corporation of New York have had

and exercised authoritj- to make street assessments from the infancy of

that city. Similar powers have been conferred on nearly every cit}-,

and on many of the villages in this State. It has also been applied to

highwajs, to turnpike roads, and to the draining of marshes.

This system of taxation was in force at the time of the making and

adoption of our first, second, and third constitutions, and has stood in

our statute books along with the constitutions from 1777 until now,

without prohibition or restraint. Sales of real estate to large amounts

have been made, and the lands so sold are now held on the faith of the

validity of these assessment laws. Proceedings under them have been

brought before the Supreme Court for review, continually during the

last thirty years. They have been litigated often on the ground of

irregularit}', and sometimes upon constitutional objections. The}' have
been confirmed in cases almost without number. If the uniform prac-

tice of the government, from its origin, can settle any question of this

nature, the power of the legislature to exercise this kind of taxation

would seem to be established by it.* Constitutional objections never

1 In Reeves v. TrenxHrer Wood Conntji, 8 Oh. St. 333, 343 (185S), the court

(Brinkerhoff, J.), after citing the passage of the opinion in the text which ends
at this point, said :

" The exercise of certain powers of government are often imperi-

ously demanded by ])eculiar topographical and climatic conditions In Holland, nearly

the whole surface of which is lower tliaii the sea at high tide, the regnlition of dikes

and drains becomes a necessary function of government. So does the matter of irri-

gation in Egypt, Peru, and some other countries. It is notorious that a large district

in the northwest portion of this State, not less probably than one-sixth the whole, and
possessing elements of unsurpassed fertility — while it is sufficiently elevated above

Lake Erie on the one side, and the basin of the Ohio River on the other, and almost
everywhere with sufficient inclination in some direction, readily to carry off its surplus

waters, if there were channels for its conveyance— has yet such an unbroken surface,

and is so destitute of ravines and natural channels, as to render the appellation of

' black swamp' appropriate and familiar, and the district proverbial— more so proba-

bly than it really deserves— for dampness, miasm, and disease. To this large district,
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prevailed against it until 1846, when the case of The People v. Tlie

Mayor, &c. of Brooklyn, was decided.

It is true, however, that they were complained of as operating

harshly and unjustly in many instances. The subject was frequently

brought before the legislature, and was debated in the public press.

The attempt was made in the convention of 1846 to abolish this

mode of taxation. A standing committee was appointed to consider

and report on the organization and power of cities and incorporated

villages, and especially on their power of taxation, assessment, borrow-

ing money, contracting debts, and loaning their credit. Convention

Documents, Nos. 10 & 15. . . .

Both the propositions reported by the committee failed ; and after an
unsuccessful effort b}- the chairman for their adoption (Debates, Argus
ed. 806, 980), he submitted the following substitute, which was adopted
and incorporated into the present Constitution as the 9th section of

the 8th Article thereof, to wit : "It shall be the duty of the legislature

to provide for the organization of cities and incorporated villages, and

capable of trausformatiou, and in fact now being rapidly transformed, into a region

at once healthful and productive, drains are a necessity. They must often be several

miles ia extent, and laid out with reference to some general plan It is easy to see

that the execution of these works is beyond the power of isolated individual effort,

and that the public authority must be invoked to prescribe the location and plan, and
thus to overrule the conflicts of individual opinion and individual selfishness It is

certainly possil)le to execute these necessary works by means of assessments upon
property in proportion to benefits received, and thus to secure results more equitable

to individuals tiiau could be obtained in any other way, or by any other ._^steni of tax-

ation Looking, therefore, to the urgent necessity for the exercise of this power,

however cogent may be the considerations which address themselves to the legislature

to induce that body carefully to guard against its abuse, I can see no cause to regret,

and no argument against, its existence. We conclude, therefore, that the power of

the General Assembly to authorize local assessments, in proportion to benefits con-

ferred, for the construction of free turnpike roads, and for the drainage of lands,

remains unabridged by any provision of the present Constitution.

" It is proper, however, that, before concluding this branch of the case, I should say,

as a matter of justice to my brethren, that the considerations which I have thus pre-

sented, are more clear, convincing, and conclusive to my mind than they are to theirs
;

but all of them are of opinion that they are weighty enough to render the unconstitu-

tionality of such assessments too doubtful to justify judicial interference with legisla-

tive discretion. If, therefore, the Act of May 1, 18.54, and the Act amendatory thereto,

presented no constitutional question other than that in relation to assessments, we
should not feel ourselves at liberty to hold it to be unconstitutiouaL"

In Citii of Norfolk V. Chamberlain, 89 Va 196 (1892), in a very long and elaborate

ohiter discussion, Richardson, J., denies the whole doctrine of local assessments

:

"The whole system and its every feature is opposed to equality and uniformity, is

diametrically opp i.-^ed to every principle of equitable apportionment, and so far from

being legitimate taxation, is arbitrary exaction in its most odious form. After careful

and laborious investigation, we are fully convinced that the doctrine held in the lead-

ing New York case of The People v. The Mayor, i^c. of Brookh/n, and in numerous

cases following it, cannot be sustained npon either reason or principle, and is opposed

to the very letter, as well as the spirit of our own Constitution." Affirmed, ohiter, in

McCrowell v. Bristol, Id., 652, 673 (1893). See Bloomington Y.Latham et ai, 142 IlL

462 (1892).— Ed.
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to restrict their powers of taxation, assessment, borrowing money, con-

tracting debts, and loaning their credit, so as to prevent abuses in

assessments, and in contracting debt by such municipal corporations."

Instead of abolishing the system of assessments, this section of the

Constitution refers it to the legislature for the correction of its abuses.

The direction given to restrict the power of cities and villages to make
assessments presupposes and admits the existence of a power to be

restricted. The Constitution, therefore, in this section, recognizes and
affirms the validity of the legislation by which cit}' and village assess-

ments for local purposes like that now in ^'ontroversy are authorized
;

and seems to remove all doubt in relation to the legislative power in

question. . . . The judgment of the Supreme Court should be reversed,

and the assessment affirmed. Ordered accordingly.^

^ Compare the striking observations of Church, C. J., for the court, in Guest v.

Brooklyn et al., 69 N. Y . 506 (1877), a case relating to local assessments. " The facta

found hy the referee indicate extravagance, irregularity, and to some extent abuses,

and the proceedings culminating in an assessment of nearly $5,000 upon the ' lot ' of

the plaintiff is siguiticant of the great burden which must have been imposed upon
property owners for tiie improvement in question, the wliole expense aggregating

about 3300,000. The case is not exceptional. Similar instances have been of fre-

quent occurrence during the demoralize<l period of the last few years, and statutes

have been e;isily proL-ured to legalize whatever may have occurred.

" It may well be claimed that the whole system of assessments for local improve-

ments, especially as authorized and practised in New York and Brooklyn, is unjust

and oppressive, unsound in principle and vicious in practica The right to make a
public street or avenue is based upon a public necessity, and the public should pay for

it. Such an improvement is in no sense for private use or benefit, and it is difficult to

find more reason for assessing the accidental owner of property situate in its vicinitv,

the amount of a mere incidentil advantage supposed to be derived from the improve-
ment, than for compensating him for an incidental injury, and all right to such com-
pensation has been uniformly denied. When land is taken for the improvement,
there is some propriety, when determining the amount of compensation, in regarding
the advantages to the owner arising from the manner of its proposed public use.
because it may be .said that, in some sense, it goes to the question of damages for the
injury actually committed. So the harsh features of the obnoxious principle under-
lying the system are mitigated, if not avoided, when the consent of the owners, or
even a majority of them, is required to authorize the construction of the improvement
But, to force an expensive improvement upon a few property owners, against their
consent, and compel them to pay the entire expense, under the delusive pretence of a
corresponding specific benefit conferred upon their property, is a species of despotism
that ought not to be perpetuated under a government which claims to protect property
equally with life and liberty. Besides its manifest injustice, it deprives the citizen
practically of the principal protection (aside from constitutional restraints) afforded
in a free country against unjust tnx.ation ; the re.-^ponsibility of the representative for
his acts to his con.stituents. Marshall, C. J., in M'Cnllorh v. State of Mari/fanrf, 4
Wheat. 428, said

:
' The only security against the abuse of this power (the taxing

power) is found in the structure of the government itself. In imposing a tax. the
legislature acts upon its constituents. This is in general a sufficient security against
erroneous and oppressive taxation.' This is true to a degree, as it respects general
taxation, when all are eqnnllv nffected, but it has no beneficial applica'ion in prevent-
mg local taxation for public improvements. The majority of the constituents would
generally approve, certainly not di.ssent from taxing the small minoritv.

" The few are powerless agamst the legislative encroachments of tlie many. The
' constituents,' under this system, are attacked in detail, a few only selected at a time,
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DORGAN V. CITY OF BOSTON.

SuPREJ. K Judicial Court of Massachusetts. 1866.

[12 Allen, 223.J

Bill in equity setting forth that the plaintiff is the owner of an

estate situated on the corner of Belmont and Purchase streets, in Bos-

ton, with valuable buildings thereon ; that the cit}- of Boston, b)' its

mayor and aldermen, have ordered Belmont Street to be laid out and

widened to a width of not less than fifty feet, and so graded that the

rise or (all shall in no place exceed two and one-half feet in one hun-

dred ; that for these purposes they have further ordered that a portion

of the plaintiff's estate shall be taken and graded, containing in all

about fourteen hundred and fifty-seven feet ; that they have also ordered

and resolved that said mayor and aldermen shall estimate the damages
sustained by the plaintirt", including the value of the whole of the build-

ings, part of which are so taken, deducting therefrom the value of the

materials to be removed and of the buildings which will remain stand-

ing, and that in estimating the value of the land cut off the same shall

be estimated at its value before the widening, and such estimate shall not

include the increased value occasioned merely by the widening, la\ ing

out and grading of the street, and that said ma^or and aldermen shall

assess the whole expense of the widening, including the damages for

and they have no power to enforce accountability, or to punish for a violation of duty

on the part of the representative. The majority are never backward in consenting to,

and even demanding, improvements which they may enjoy without expense to them-

selves. The inevitable consequence is, to induce improvements in advance of public

necessity, to cause extravagant expenditures, fraudulent practices, and ruinous taxa-

tion The svstem operates unequally and unjustly, and leads to oppression and con-

fiscation. It is difficult to discover in it a single redeeming feature which ought to

commend it to public favor. I make these observations to enable me to say more

impressively, th.at the effective remedy is not with the judiciary. Whatever our

individual views mav be of the policy, we are obliged to maintain established rules

of law and to restrain our own power within prescribed limits, as well as to enforce

restrictions upon other departments of government. We should regard a departure

bv the courts from rules of law wisely established for the protection of all, to meet

the equities of a particular case or cla,=;s of cases, as a far greater evil than that

sought to he remedied. Courts can confine the legislature within constitutional

authority ; and, when the questions are legitimately wp, can and do exact a strict

compliance with all the requirements of law leading to a forcible taking of the prop-

erty of the citizen, but, beyond this, they have no discretion, and are themselves

bound to observe and enforce legislative provisions, whether they approve them or

not The only effective remedy is with the legislative department of the government,

and it m.ay possibly have been before applied but for the existence of other more

engrossing abuses affecting the whole people ; but among the manifold evils com-

plained of in muiiici]ial administration, there is no one, in my judgment, calling more

loudly for reform than this arbitr.ary system of local assessments. The order must

be affirmed, and judgment absolute for defendant
" .Ml concur. Order affirmed, and judgment accordingly."

Compare Mr. Victor Rosewater's valuable study of " Special Assessments " (New
York, Columbia College, 1893). — Ed.
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land taken and the net expense of grading the whole widened street

upon the estates abutting upon said street, in proportion to their vakie,

as they shall be appraised by said major and aldermen when the widen-

ing and grading shall have been made.

The bill further set forth that the portion of the petitioner's estate

remaining would be almost valueless to him ; that nevertheless the

defendants were proceeding to assess a large sum upon hiiu, claiming

that the\' were authorized to do so by St. 1865, c. 159 ; that said stat-

ute is unconstitutional and void ; that the mayor and aldermen in assess-

ing the damages for taking the plaintiff's estate proceeded according

to the provisions of the above statute ; and that their assessment is

void. The prayer was for an injunction, and for other relief.

The answer admitted the plaintiff's title, and the taking of the por-

tion of his estate alleged in the bill for the purposes and in the manner
set forth, and alleged that the major and aldermen had duly awarded

damages to him therefor, in the sum of $6,304.88, and ordered that the

cost of the laying out and grading of the street be hereafter assessed

according to the provisions of St. 1865, c. 159 ; and further set forth

that the plaintiff's estate would be greatlj* benefited by the proposed

change, and that the statute referred to is constitutional, and all the

proceedings of the mayor and aldermen were authorized thereb}'.

The plaintiff filed a general replication, and the case was reserved, by

Chapman, J., on the bill, answer and replication, for the determination

of the whole court, with leave for either part}', after the decision upon

the constitutionalit\- of St. 1865, c. 159, to move for a further hearing

upon such matters as the court should think proper.

I. F. Redfield and J. G. Abbott ( W. A. Herrick with them), for the

plaintiff. J. P. Heahj and C. M. Ellis, for the defendants.

BiGELOW, C. J. ... It remains for us to consider that branch of the

plaintiff's case which involves an inquirj' into the validity of the assess-

ment or mode of taxation prescribed bj' the statute, by means of which

the expenses of tlie proposed improvement are to be defrayed. The
broad position assumed by the plaintiff is, that this is a palpable viola-

tion of that provision of the Constitution, part 2, c. 1, § 1, art. 4, by
which the power is given to the legislature to impose only proportional

and reasonable taxes. We have alrcad}- had occasion to consider the

force and efl^ect of these words, in connection with other portions of the

same article in the Constitution, as applied to the imposition of taxes

for the public charges of government. As to this class of taxation, the

intent seems to be clear to put a restraint on the legislative authority,

and to require that taxes levied for general purposes shall be laid on
property, so that, taking all estates, real and personal, within the Com-
monwealth, as one of the elements of proportion, each person subject

to taxation shall be obliged to paj- only such portion of the taxes as the

propertj- owned hy him bears to the whole sum to be raised. But this

conclusion as to taxation for general purposes is drawn mainly from the

clause in the Constitution which provides that, in order that assessments
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for such purposes may be made with equalit}', a valuation of estates

shall be taken anew as often, at least, as once in ten j'ears. This re-

quirement seems to indicate ver}' clearly that such taxation, in order to

be proportional, shall be laid according to the property' owned by each

person liable to assessment within the Commonwealth. But this pro-

vision is in terms limited to the public charges of government ; that is,

to expenditures incurred for those objects of a public nature for which'

it is the duty of the government to provide, and the burden of which

properly rests and is to be distributed among the whole people of the

Commonwealth ; such, for example, as the charges for carrying on the

several departments of the government, for the support of a s^-stem of

general education, and for the common protection and defence of the

people and government of the State. These and other like expenditures,

whether incurred by the immediate agents and officers of the State, or

througli tlie instrumentality of counties or towns, are to be defrayed by

assessments laid with equalit}' and in proportion to the property held

by each person liable to taxation.

But there is another large class of expenditures for objects of a pub-

lic nature for which it is the proper province of the government to pro-

vide, which cannot be deemed to come within the designation of public

charges of government, or be held to be a proper subject of general

assessment on the whole people of the Commonwealth. Take the case

of money expended in effecting an improvement of a local character,

which, although it may enure, to a certain extent, to the benefit of the

public, is nevertheless especiall}' necessar}' for and beneficial to private

propert}- in the immediate vicinit}'. It certainly would not be equitable

or just, or tend to an equalization of public burdens, that the cost of

such a work should be laid on the whole people, or upon those lying

remote from the locality, liaving no property connected with the im-

provement, and who could derive but little or no benefit or advantage

from its construction. The dutj' of the government to make provision

to carr}' into effect works of such character is clear and unquestionable.

Indeed, it is often indispensable for police or sanitary purposes, or the

convenience and accommodation of persons living within a certain town

or municipality, or a district or section thereof, that money should be

expended for purposes of a public nature, but essentiall}- local in their

operation and eflf'ect. Nor can there be Siwy doubt that ample power to

procure the accomplishment of such objects is vested in the legislature,

in the exercise of their authority to pass all manner of wholesome and

reasonable laws for the good and welfare of the Commonwealth and the

sui)jects thereof. This great and essential attribute of sovereignty'

would be greatly abridged, if it should be held that the legislature are

restricted in their authorit}' to provide means by the levying of taxes

for those objects only which would form a proper subject of a general

charge on the whole people of the Commonwealth, and have no power

to authorize assessments for objects of a local character, the execution

of which is required by the convenience and necessities of a town or



CHAP. VII.] DORGAN V. CITY OF BOSTON. 1299

district or neighborhood. "We see no reason for construing the pro-

vision in the Constitution giving to the legislature the power of impos-

ing proportional and reasonable assessments, rates, and taxes, as an

inhibition on the levy of a tax for local purposes of a public nature upon

those who will reap the benefit on their estates of a proposed expendi-

ture of mone}'. Such is not the natural or reasonable interpretation of

the clause, standing as it does in relation to this class or species of

taxation, without other words to qualify or restrict its meaning. As
has been alread}' said, it is in regard to the public charges of govern-

ment that the mode of raising mone^- b}' the imposition of taxes is

specially pointed out, and it is as to these only that a restriction is

found on the meaning of the preceding clause, by which the power to

levy proportional and reasonable taxes is given. As to all other assess-

ments which may be required b}' the enactment and execution of whole-

some and reasonable laws, no limitation of authority is expressed, and

none can be implied except that which arises from the natural and

proper import of the words used. It certainly cannot be said that all

taxes laid for local purposes of a public nature on those who would be

chiefly and directly benefited bj- the execution of a proposed work, and

in proportion to the degree of benefit or profit which each will receive

therefrom, are necessarily either unreasonable or unproportional. Nor
can it be contended that the Constitution, in regard to this species of

taxation, furnishes any fixed rules of proportion, or gives an}' absolute

standard by which to determine whether a particular tax is within the

limits of the legitimate exercise of the power granted. Undoubtedh' a

very wide discretion was intended to be left to the legislature as to the

subjects and method of executing the authority conferred on them of

imposing taxes for purposes other than those of a general nature
;

and yet the power is not wholly without limit. In requiring that

taxes should be proportional and reasonable, the framers of the Con-

stitution intended to erect a barrier against an arbitrary, unjust,

unequal or oppressive exercise of the power. Oliver v. Washing-
ton Mills, 11 Allen, 268. If, for instance, the legislature should

arbitraril}" designate a certain class of persons on whom to impose a

tax, either for general purposes or for a local object of a public nature,

without any reference to any rule of proportion whatever, having no

regard to the share of public charges which each ought to pay lelatively

to that borne b}' all others, or to any supposed peculiar benefit or profit

which would accrue to those made subject to the tax which would not

enure to others, so tliat in effect the burden would fall on those who
had been selected only for the reason that they might be made subject

to the tax, we cannot doiil)t that the imposition of it would be an unlaw-

ful exercise of power not warranted by the Constitution, against the

exercise of which a person aggrieved might sue for protection. But no

such case is made bj' the present bill. This part of the plaintifTs case

rests on the broad proposition that the legislature have no power to

authorize the assessment of the cost of a work of a public nature, but
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the construction of which will be of special and peculiar benefit to adja-

cent property, on the abutting estates in proportion to their value. For

the reasons already given, we are of opinion that such a tax is neither

unreasonable nor unproportional, and that it was competent for the

legislature to impose it in the mode prescribed by the statute.

We are greatl}- strengthened in this conclusion by the consideration

that such a mode of assessment of taxes for similar objects has been

adopted and carried into effect without doubt or question in this Com-
monwealth, both under the colonial government and since the adoption

of the Constitution. A§ early as 1658 it was ordered by the General

Court of the colon}- that a certain way should be laid out through Rox-

bur}' to " Boston Farms," and power was given to impose the cost on
" all such of Boston or other towns as shall have benefit of such

way." 4 Mass. Col. Rec. pt. 1, 327. The Prov. St. 4 Wm. & Mary,

c. 1 (Mass. Perp. Laws, 1), which provided for the laying out of streets

in the cit^- of Boston, and also for regulating and enlarging narrow and

crooked lanes and passages therein, enacted that the damages for land

taken for such enlargement and regulation should be assessed by a jury

and paid " by the neighborhood or town " " in proportion to the benefit

or convenient}' any shall have thereby." A similar enactment was con-

tained in Prov. St. 33 Geo. II. c. 3 (Mass. Perp. Laws, 387), which was

an Act for rebuilding that part of Boston which had been laid waste by

fire. It was thereby provided that a jury should view the streets laid out

and the several tenements or lots of land abutting thereon, and should

estimate the damages which any person might sustain by such laying

out, and "likewise the benefit or advantage that may accrue to any

person or persons thereby," which damages " shall be made good to the

part}- endamaged either by such particular person or persons as shall be

thereby benefited, or by the town of Boston, or by both, in such pro-

portion as the said jury shall find reasonable." By Prov. St. 8 Anne,

c. 99, and Prov. St. 3 Geo. III. c. 293 (Anc. Chart. 389, 651), persons

receiving any benefit from common sewers, either direct or remote,

were obliged to pay such a proportional part of making and repairing

the same as should be assessed to them by the selectmen of the towns.

Similar enactments were made by St. 1796, c. 47 ; Rev. Sts. c. 27 ; St.

1841, c. 115 ; and Gen. Sts. c. 48. By Prov. Sts. 12 Anne, c. 110, and

10 Geo. II. c. 194, § 1 (Anc. Chart. 403, 505), it was provided that

damages caused by the laying out of particular and private ways neces-

sary for towns and for the general benefit, should be paid by the towns,

otherwise by such of the inhabitants as should have the benefit of the

way, to be assessed by the justices of the Court of Sessions. So by the

fifth section of the last-named statute it was provided that certain

bridges should be repaired and maintained in whole or in part by those

"who live near and reap the principal advantage" therefrom. By
statute passed October 30, 1781, St. 1781, c. 14 (1 Mass. Special

Laws, 21), entitled " an Act for widening and amending the streets, &c.,

of Charlestown " in that part which was laid waste by fire by the British
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troops, it was enacted that the selectmen sboukl call on persons whose

estates were benefited b}* the proposed improvement to join in the ap-

pointment of appraisers to determine the sum that the owner of au

estate so benefited ought to pay, and the estate of such owner was

made subject to pay the sum awarded against him. This Act is in this

particular and in man}' others of its provisions very similar to the one

under which the defendants have acted in taking land of the plaintiff

;

and it is especially noticeable because it was passed within a year from

the time when the Constitution of Massachusetts was adopted, and by a

legislature composed of many persons who had taken part, some of

them a leading one, in the formation of that instrument. In a question

touching the powers of the government under the Constitution, such

contemporaneous action of the legislature is entitled to great weight in

determining the true construction to be given to a particular clause.

The principle of assessing the cost of a local improvement on those

whose estates are benefited therein- was also embodied substantially in

St. 1795, e. 62, which made provision for the draining of meadows and

swamps, re-enacted in Rev. Sts. c. 115, and in Gen. Sts. c. 148; and

likewise in St. 1855, c. 104, which authorized the construction of roads

to low lands, mines and quarries, and the assessment of the cost on all

parties according to the benefits received b}- each. So the numerous

statutes passed by the legislature imposing the construction and main-

tenance of certain bridges on towns in the immediate vicinity, whose

inhabitants derive the greatest benefit therefrom, are based on the same

principle. Without extending citations further, it is apparent tliat the

statute in question cannot be regarded as an innovation. On the con-

trary, it seems to be entirely in accordance with the established course

of legislation from the foundation of the government to the present

time.

Although no case has arisen heretofore in this court which presents

the precise questions raised in the present case as to the power of the

legislature to authorize a tax to be assessed on estates in the mode pro-

vided by the statute under consideration, the principle on which the

assessment is based has been repeatedh' recognized and sanctioned by
this court. The result of these decisions, and the conclusion to which

our own minds have been brought on this part of the case, may be

stated to be, that taxes levied for public purposes of a local character

are not unconstitutional, as being unreasonable and unproportional,

solely because they are imposed onh' on a certain town or district, or

on persons residing or owning property in a particular localit}', and that

an assessment made on persons in respect of their ownership of certain

propert}' which receives a peculiar benefit from the expenditure of the

money raised by a tax, or by reason of their residence in the vicinity of

a proposed public improvement, and the special advantage or conven-

ience which will accrue to them and their property therefrom, will not

be held invalid, although it does not operate on all persons and prop-

erty in the community in the same manner as taxes levied for general

VOL. II.— 8
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purposes. Nbrioich v. County Commissioners, 13 Pick. 60 ; Goddard,

petitio7ier, 16 Pick. 504; Attorney- Geiieral v. Cambridge, 16 Gra}',

247; Morse v. Stocker, 1 Allen, 150, 159; Ilingham & Quincy

Turn-pihe Co. v. County of Norfolk, 6 Allen, 353, 359. . . .

Upon these grounds we are of opinion that the plaintiff shows no

claim to equitable relief, and that the order must be

Hill dismissed}

In The Tide-Water Company v. Coster, 18 N. J. Eq. 518, 526

(1866), a statute providing for the draining of certain tide-water

marshes and for assessing the cost proportionatel}' upon the lands bene-

fited, was held invalid for not limiting the assessment so as not to

exceed the benefits of the improvement. Beasley, Chief Justice, for

1 Compare Beaumont v. Wilkes Bane, 142 Pa. 198 (1891). In Hagarv Reclamation

District, 111 U. S. 701, 704 (1884), on appeal from the United States Circuit Court for

California, the court (Field, J.) said: "There being no Federal question touching

these matters, we follow the decision of the State tribunals as to the construction and

validity of tlie statutes. It is not open to doubt that it is in the power of the State to

require local improvements to be made which are essential to the health and prosperity

of any community within its borders. To this end it may provide for the construction

of canals for draining marshy and malarious districts, and of levees to prevent inun-

dations, as well as for the opening of streets in cities and of roads in the country.

The system adopted in California to reclaim swamp and overflowed lands by forming

districts, where the lands are susceptible of reclamation in one mode, is not essentially

different from that of other States wiiere lands of that description are found. The
fact that the lands may be situated in more than one county cannot affec^t tiie power

of the State to delegate authority for the establishment of a reclamation district to the

supervisors of the county containing the greater part of the lands. Such authority

may be lodged in any board or tribunal which the legislature may designate.

" In some States the reclamation is made by building levees on the banks of streams

which are subject to overflow ; in other States by ditches to carry off the surplus water.

Levees or embankments are necessary to protect lands on the lower Mississippi

against annual inundations. The expense of such works may be charged against -Jimr-

ties specially benefited, and he made a lien upon tlieir property. All that is required in

such cases is that the charges shall be apportioned in some just and reasonable mode,

according to the benefit received. Absolute equality in imposing them may not be

reached ; only an approximation to it may be attainable. If no direct and invidious

discrimination in favor of certain persons to the prejudice of others be made, it is not

a valid objection to the mode pursued that, to some extent, inequalities may arise. It

may possibly be that in some portions of the country there are overflowed lands of so

large an extent that the expense of their reclamation should properly be borne by the

State. But this is a matter purely of legislative discretion. Whenever a local im-

provement is authorized, it is for the legislature to prescribe the way in which the

means to meet its cost shall be rai.sed, whether by general taxation, or by laying the

burden upon tlie district specially lienefited by the expenditure. County of Mobile v.

Kimball, 102 U. S. 691, 704. The rule of equality and uniformity, prescribed in cases

of taxation for State and county purposes, does not require that all property, or all

persons in a county or district, shall be taxed for local purposes. Such an application

of the rule would often produce the very inequality it was designed to prevent. As

we said in Louisiana v. Pilhbury, 105 U. S. 278, 295, there would often be manifest in-

justice in subjecting the whole property of a city, and the same may he said of the

whole property of any district, to taxation for an improvement of a local character.

The rule, that he who reaps the benefit should bear the burden, must in such cases be

applied." Compare Lent v. Tillson, 140 U. S. 316, s. c. supra, p. 654.— Ed.
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the Court of Errors and Appeals, said :
" But looking more closely into

the structure and effect of this statute, there appears to be a defect

which seems to be both radical and incurable, and which must prevent

its judicial enforcement. The defect alluded to is tliis : no provision is

made for the indemnification of the owner of the land subjected to tiie

operation of this law, in case the expense of the improvement shall ex-

ceed the benefits which shall be conferred. The Act authorizes the entire

expense of drainage to be imposed upon the lands, whether such ex-

pense falls below, or rises above, the increase in value which mas-

accrue to the lands by reason of such drainage. In other words, the

cost of the enterprise is to be impose<l as a burden on the lands, even

though a full equivalent in the wa}' of improvement shall not be given

to the land-owner. Thus, if the cost of drainage should be $5 an acre,

such sum is to be assessed on the land, although such land may not be

benefited more than to the extent of $3 an acre. The statute does not

require that the apportionment of expense shall be limited, as the

maximum rate, by the increase in the value to result from the im-

proved condition of the land. Now, therefore, it seems to me obvious,

that if this scheme be carried into effect, in the event of an excess of

expenses over benefits, private property, pro tcvito, will be taken for

public use without compensation. Where lands are improved b\- legis-

lative action, on the ground of public utility, the cost of such improve-

ment, it has been frequentl}- held, ma}', to a certain degree, be im[)osed

on the parties who, in consequence of owning lands in the vicinit}- of

such improvement, receive a peculiar advantage. By the operation of

such a system, it is not considered that the property of the individual,

or any part of it, is taken from him for the public use, because he is

compensated in the enhanced value of such property. But it is clear

this principle is only applicable when the benefit is commensurate to

the burden ; when that which is received by the land-owner is equal

or superior in value to the sum exacted ; for if the sum exacted be in

excess, then to that extent, most incontestabl}-, private propertj* is

assumed by the public. Xor, as to this excess, can it be successfully

maintained that such imposition is legitimate as an exercise of the

power of taxation. Such an imposition has none of the essential

characteristics of a tax. We are to bear in mind that this projected

improvement is to be regarded as one in which the public has an inter-

est ; the owners of these waste lands have a special concern in such

improvement, so far as their lands will be in a peculiar manner benefited

;

beyond this, their situation is the same as that of the rest of the com-
munit}'. The consideration for the excess of tlie cost of the improve-

ment over the enhancement of tlie property, within the operation of this

Act, is the public benefit: how, then, upon any principle of taxation,

can this portion of the expense be thrown exclusivel}' upon certain in-

dividuals? The expenditure of this portion of the cost of the work can

onl}- be justified on the ground of benefit to the public. I am aware of

no principle which will permit the expenses incurred in conferring such
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benefit upon the public, to be laid in the form of a tax upon certain

persons, wlio are designated, not indeed by name, but bj their de-

scription as the owners of certain lands. A legislative Act authorizing

the building of a public bridge, and directing the expenses to be as-

sessed on A, B, and C, such persons not being in any way peculiarly-

benefited by such structure, would not be an act of taxation, but a

condemnation of so much of the money of the persons designated, to a

public use. And, precisely in the same way, would an exaction of the

cost of these works embraced in the Act before us, so far as such cost

exceeded the benefit to the lands improved, be an assumption of the

money of a few individuals for an end purely public. Nor should it be

overlooked, that if the scheme embraced in this Act should be put in

operation, and the expenses should exceed or equal the value of the

land in its reclaimed condition, the inevitable result would be, that the

public would acquire the benefits contemplated b}- the rescue of the land

from its present idleness, but the owner of the land would lose his en-

tire property. Every consideration of equitv stands opposed to the

admission of such a rule of taxation. Nor do I consider it any answer

to this last objection to suggest that there is no probability that the

expenses of this improvement will equal the improved value of tiie land

to be affected by it. It is clear, that the cost of the work and the

value of the land in its altered condition, are not easy of estimation ;

it is certain, many enterprises of a similar character have proved abor-

tive, and have brought great losses upon their projectors; and it is

enough, therefore, to say, that the property owner cannot, without his

consent, be made a party in the hazards of such an enterprise. If the

assessment to which he is subjected had been restricted so as not to

exceed the benefits received by him, he would have run no risk, because

he could not have suffered any loss ; but as this law is framed, his land

may be taken from him, if the expenses of the project require tlie

sacrifice. This, as has been already stated, would be, in my opinion,

equivalent to a condemnation of the land, without compensation, for

the public benefit, and as this may result from the natural operation of

the statute, I am compelled to conclude that it is unconstitutional and

void."

In TJie State et al. v. Mayor of Newark et al., 37 N. J. Law, 415

(1874), Beasley, C. J., for the court, said :
" The writ in this case has

brought before the court the proceedings in the assessment of the ex-

penses incurred in re-paving the road-bed of a portion of one of the

public streets in the city of Newark. The cost of this work has been

imposed in accordance with the direction of the legislative Act au-

thorizing these improvements, in the proportion of two-thirds of

such cost on the owners of the lots fronting on the line of the sec-

tion of the street thus re-paved, and the remaining third on the city

treasury.

" It thus appears that the statute in question undertakes to fix, at the
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mere will of the legislature, the ratio of expense to be put upon the

owner of the property along the line of the improvement; and the

question is, whether such an Act is valid. The inquiry thus involved

lias, of late, been so exhaustively discussed in a crowd of judicial

decisions, that I do not feel inclined to do more than so far to refer

to general principles as may be necessar}- to explain clearl}- what I

conceive to have been heretofore decided b}- this court.

"The doctrine that it is competent for the legislature to direct the ex-

pense of opening, paving, or improving a public street, or at least

some part of such expense, to be put as a special burden on the prop-

erty' in the neighborhood of such improvement, cannot, at this day, be

drawn in question. There is nothing in the Constitution of this

State that requires that all the propert}- in the State, or in an}' par-

ticular subdivision of the State, must be embraced in the opera-

tion of every law levying a tax. That the effect of such laws may
not extend beyond certain prescribed limits, is perfectly indisputable.

It is upon this principle that taxes raised in counties, townships, and
cities, are vindicated. But while it is thus clear that the burden of a

particular tax may be placed exclusively on an}' political district to

whose benefit such tax is to enure, it seems to me it is equally clear

that, when such burden is sought to be imposed on particular lands,

not in themselves constituting a political subdivision of the State, we
at once approach the line which is the boundary between acts of tax-

ation and acts of confiscation. I think it impossible to assert, with

the least show of reason, that the legislative right to select the subject

of taxation is not a limited right. For it would seem much more in

accordance with correct theory' to maintain, that the power of selection

of the property to be taxed cannot be contracted to narrower bounds
than the political district within which it is to operate, than that such

power is entirely illimitable. If such prerogative has no trammel or

circumscription, then it follows that the entire burden of one of these

public improvements can be placed, by the force of the legislative will,

on the property of a few enumerated citizens, or even on that of a single

citizen. In a government in which the legislative power is not om-
nipotent, and in which it is a fundamental axiom that private property

cannot be taken without just compensation, the existence of an un-

limited right in the law-making power to concentrate the burden of a

tax upon specified property, does not exist. If a statute should direct

a certain street in a city to be paved, and the expense of such paving

to be assessed on the houses standing at the four corners of such

street, this would not be an act of taxation, and it is presumed
that no one would assert it to be such. If this cannot be maintained,

then it follows that it is conceded that the legislative power in question

is not completely arbitrary-. It has its limit ; and the only inquiry is,

where that limit is to be placed.

'• This question was considered, and, as it was supposed, was defi-

nitely settled by this court in the case of The Tide Water Company v.
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Coster, reported in 3 C. E. Green, 519. The principle sanctioned by

tliat decision was, that the cost of a public improvement might be im-

posed on particularized property, to the extent to which such property

was exceptionally benefited ; and that any special burden bevond that

measure was illegal. It was upon this principle that the case was

rested. The rule thus adopted stands upon the idea that it establishes

a standard by which, with at least an approach to precision, an act

of taxation ma}- be distinguished from an act of confiscation. So far

as the particularized property is specifically benefited, an exaction to

that extent will not be a condemnation of property to the public use,

because an equivalent is returned ; and this is the ground on which

the abnormal burden put upon the land-owner is justified. Speaking

on this subject. Chief Justice Green says :
' The theory upon which

such assessments are sustained as a legitimate exercise of the taxing

powers is, that the party assessed is locally and peculiarly benefiteVi

over and above the ordinary benefit which, as one of the comraunit}*,

he receives in all public improvements, to the precise extent of the

assessment.' State v. City of Newark, 3 Dutcher, 190. It follows,

then, that these local assessments are justifiable, on the ground above,

that the locality is especially to be benefited by the outlay of the money

to be raised. Unless this is the case, no reason can be assigned wh}-

the tax is not general. An assessment laid on propert}' along a city

street for an improvement made in another street, in a distant part of

the same city, would be universally condemned, both on moral and legal

grounds. And yet there is no difference between such an extortion

and the requisition upon a land-owner to pay for a public improvement

over and above the exceptive benefit received by him. It is true that

the power of taxing is one of the high and indispensable prerogatives

of the government, and it can be onl}- in cases free from all doubt that

its exercise can be declared by the courts to be illegal. But such a

case, if it can ever arise, is certainlv presented when propert}- is speci-

fied, out of which a public improvement is to be paid for in excess of

the value specially imparted to it by such improvement. As to such

excess, I cannot distinguish an Act exacting its payment from the exer-

cise of the power of eminent domain. In case of taxation the citizen

pays his quota of the common burden : when his land is sequestered

for the public use, he contributes more than such quota, and this is the

distinction between the effect of the exercise of the taxing power and

that of eminent domain. When, tlien, the overplus beyond benefits

from these local improvements, is laid upon a few land-owners, such citi-

zens, with respect to such overplus, are required to defray more than

their share of the public outlay, and the coercive Act is not within the

proper scope of the power to tax. And as it does not seem prac-

ticable to define the area upon which a tax can be legitimately laid,

and beyond which it cannot be legitimately extended, and as there

is, as has been shown, necessarily a limit to the power of selection

in such instances, the principle stated in the case cited is, perhapa,
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the onl}- one that can be devised wherebj' to graduate the power.

Consequently, when the improvement, as in the present instance, is

primarily for the public welfare, and is onl}- incidentally fur the benefit

of the land-owner, the rule thus established ought to be rigidly applied

and adhered to.

" With the doctrine thus expounded, the case of The State^ Sigler^

pros. V. Fuller, 5 Vroom, 227, is not in harmony'. This was an assess-

ment for the improvement of a sidewalk, and in that feature differed

from the present one, which is for the improvement of the road-bed.

I think the difference is a substantial one. A sidewalk has, always in

the laws and usages of this State, been regarded as an appendage to,

and a part of, the premises to which it is attached, and is so essential

to the beneficial use of such premises, that its improvement maj- well

be regarded as a burden belonging to the ownership of the land, and

the order or requisition for such an improvement as a police regulation.

On this ground I conceive it to be quite legitimate to direct it to be

put in order at the sole expense of the owner of the property to which

it is subservient and indispensable. But in the reported case there was

another circumstance which illegalized the proceedings. A part of the

expense of pnustructing the sidewalk on one side of the street was

thrown on the owners of the other side of the same street. The portion

of the burden thus transferred was one-sixth of the expense, and it

was directed to that extent to be imposed irrespective of the amount
of an}' ascertained benefit conferred. This brought the case within the

prohibition inherent in the rule laid down in the Tide-Water case, so

that the proceedings should have been set aside. The suggestion that

in this class of cases it will be presumed that the benefits equal the burden

imposed until the contrary is shown, cannot prevail. If well founded,

it would have led to a different result in the Tide-Water case. The
only safe rule is that the statute authorizing the assessment shall it-

self fix, either in terms or by fair implication, the legal standard to

which such assessment must be made to conform. In no other waj* cau

property be adequatel}' protected.'' ^

> Compare White v. People, 94 111 604; ///. Cent. R.R. Co. v. Decatur, 147 U. S.

190, 207 (1893), s. C in/ra,p. 1310; Spencer v. Merchant, 125 U. S. p. 345 (1887).

In State v. Mayor, ^-c. of Paterson, 42 N. J. Law, 615, 617 (1880), the Court of

Errors and Appeals (Beasi.ey, C. J.), said: "TJie only objection of any account

urged ag.ainst this statute is, that it confines the assessment for damages and benefits

to lands fronting on that part of the street which had been graded. It exempts from
a liability to render an equivalent for the benefits arising from the improvement, all

other property in the vicinity, no matter how mncli it may have been benefited. The
contention is, that this law, therefore, arbitrarily desig?iates a tax area of its own,

whicli does not coincide with any political district, or subdivision of such district, and
that it does not embrace the whole of the class of land-owners whose property is

enhanced in value, but only a portion of such class.

" I think this law is clearly subject to these imputations. It is plain that it sets of?

a small portion of the territory of that city, and subjects it to this particular imposi-

tion, and if, consequeutly, we are to regard these assessments which are made against
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the land-owuer for beuefits couferred upon his property by this class of public works,

as ordinary exercises of the taxing power, I confess I do not see how they are to be

vindicated. In State, Baldwin, pros. v. Fuller, 10 Vrooni, 576; 11 Id 615, it was ex-

plicitly decided, first in the Supreme Court and then in this court, that tlie legislature

could not, of its own will, and without being justified for so doing, from the nature of

things, lay off any particular portion of territory for the purpose of putting a peculiar

tax upon it. Such an act was pronounced to be not a legitimate act of taxation, look-

ing at it in the light of general legal principles. That decision was the product of

legal rules correctly applied, and should not, in any degree, be disturbed.

" But still the question presses, are these assessments to be treated and regulated

by the same rules that confine and trammel legislation in its ordinary uses ' And
upon full consideration, my conclusion is, that they are not to be so regarded, and that

the power in such instances exercised is sui (jenerls. 'J"he riglit of the public to im-

prove a man's property against his will, and to make him pay the expense, calling it

a tax, has always seemed to me a kind of procedure very dissimilar from ordinary

acts of legislation. But such exercises of authority, however abnormal they may
seem when tested by theory, have too long prevailed, both in this State and clsewliere,

to be now called in question. The existence of the legislative power, in this province,

has been settled by long usage and oft-repeated judicial recognition. And in many

instances, and for a long period of time, it has been put in force in the form that is

now in this case exclaimed against, for assessments confined to the lands fronting on

the improved street are not novelties, but have always been a part of this exceptional

system. So, likewise, such partial impositions have been, from time to time, at least

tacitlv assented to by the courts in the State, and various assessments made under laws

containing this feature have been sustained by this court of last resort. And it is

likewise impossible to forget the fact that there is at present mucii of the legislation of

the State largely affecting municipal interests of great magnitude, which has grown

up by reason of such apparent judicial sanction. In tliis state of affairs, it seems to

me that the practice now in question must be taken to be a recognized part of that

ancient and inveterate plan which has been resorted to in taxing the land-owner for

the special benefit that a pultlic improvement of this kind has imparted to his jirop-

erty. Viewing it in this light, it cannot, at this late day, be discarded.

" With respect to the other exceptions to these proceedings and this Act, I have

found nothing in tliem of such weight as to require any discussion at my hands. On
these subjects, I concur in the views presented in the Supreme Court."

And so State v. Maijor of Baijonne, 29 Atl. Hep 713 (N. J. Ct. of App., Feb 1894)

;

Beauviont v. Will-es Barre,U-l Pa. 198 (1891) Compare State v. Bnll,b<d N. AV. Kep.

989 (Minn., July, 1894).

Hammett v Phil., 65 Pa. 146 (1870), in a case of re-paving a street, holds local

assessmentj; nnconstitutional, wliile sustaining them if limited to laying the original

paving Sharswood, J., for the court :
" It would lead to monstrous injustice and

inecjuality should such general expenses be provided for by local assessments." But

see the learned and full dissenting opinion of Read, J., at p. 157. The c&se was

affirmed in Hurrishnrgh v. Segelbaiiiit, 151 Pa. 172 (1892).— Ed.

1 The statement of facts is omitted.— Ed.
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Colt, J. The St. of 1863, c. 191, authorizes the mayor and alder-

men of the cit}' of Cambridge to assess upon the abutters in just pro-

portions the expense of the edge-stones and covering materials for

sidewalks constructed uuder their order. Assessments have been made

under this Act, and the plaintiffs, iu a petition for a writ of certiorari,

object to their validity, and ask that the city may be prevented from

collecting them.

It is alleged that the Act is unconstitutional. 1. Because no right

of appeal to a jury is given to a party aggrieved by the doings of the

mayor and aldermen. But iu cases like this, there is no right of appeal

secured by the Constitution. The purpose of the Act is to provide for

certain local improvements in public streets, the expense of which shall

be partly borne by those immediately interested and whose estates are

benefited thereby. It has been repeatedly held by this court that this

is a mode of taxation which the legislature may well adopt. It is

clearly distinguishable from the exercise of the right of eminent do-

main, and does not, like that, require that a right of appeal to a jury

should be secured. Jones v. Aldermen of Boston, 104 Mass. 4G1, 467 ;

Salem Turnjnke v. Essex, 100 Mass. 282, 287 ; Goddard, j)etitioner,

16 Pick. 504.

2. As an exercise of the power of taxation, the Act is objected to

as unconstitutional, because the rule of proportion to be followed in

making assessments has not been fixed by the legislature. The Act

provides that a definite portion of the expense of the improvement,

namel}', the cost of the edge-stones and covering materials, " shall be

assessed upon the abutters in just proportions," deducting from the

assessment all sums which may have been previously paid to the cit}-

by the tax-payer for previous improvements. This plainly requires

that the assessment be laid eqnall}- upon the abutting estates, which,

from the nature of the work, must be immediately benefited'. The

limits of the locality subject to the burden are fixed by the Act with

sole reference to these special benefits, and a rule is given by which the

entire expense is divided between the abutters and the city. The rule

of apportionment is uniform throughout the taxing district, and suffi-

cientl}' approaches equality. The principle of taxation here adopted

has been repeatedly applied by the legislature with reference to side-

walks and other local improvements, and under the decisions of this

court the power is not open to constitutional objection. Loivell v. Had-

ley, 8 Met. 180; Springfield v. Gay, 12' Allen, 612; Goddard, petW,

supra, Salem Turnpike v. Essex, supra; Haverhill Bridge v. Coimty

Commissioners, 103 Mass. 120; Doio v. Wakefield, 103 Mass. 267;

Carter v. Cambridge Bridye, 104 Mass. 236; Dorgan v. Boston, 12

Allen, 223, 235, 240 ; Jones v. Boston, 104 Mass. 461, 467.

3. It is finally objected that the mayor and aldermen, under the

power given them, did not in fact assess the abutters in just propor-

tions. The case is reserved upon petition and answer and upon the

facts disclosed. We cannot saj-, as matter of law, that the principle
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adopted by the board was not in compliance with the requirements of

the Act, or that under it the assessment was made in unjust proportion.

Petition dismissed.^

In III. Cent. R. R. Co. v. Decatur, 147 U. S. 190 (1893), on error to

the Supreme Court of Illinois, Brewer, J. for the court, said: " The

single question in this case is, whether this special tax for a local im-

provement is within the exemption from taxation granted to the railroad

company by section 22 of the Act of 1851.

"Between taxes, or general taxes, as they are sometimes called by way

of distinction, which are the exactions placed upon the citizen for the

support of the government, paid to the State as a State, the considera-

tion of which is protection by the State, and special taxes or special

assessments, which are imposed upon property within a limited area

for the payment for a local improvement supposed to enhance the

value of all propei'ty within that area, there is a broad and clear line

of distinction, although both of them are properly called taxes, and

the proceedings for their collection are by the same officers and by sub-

stantially similar methods. Taxes proper, or general taxes, proceed

upon the theory that the existence of government is a necessity ; that

it cannot continue without means to pay its expenses ; that for those

means it has the right to compel all citizens and property within its

limits to contribute ; and that for such contribution it renders no re-

turn of special benefit to any property, but only secures to the citizen

that general benefit which results from protection to his person and

property, and the promotion of those various schemes which have for

their object the welfare of all. ' The public revenues are a portion

that each subject gives of his property in order to secure or enjoy the

remainder.' Montesq. Spirit of the Laws, book 13, c. 1 ; Loan Asso-

ciation v. Topeka, 20 Wall. 655, G64 ; Opinions of Judges, 58 Maine,

591; Hanson \. Vernon, 27 Iowa, 28, 47 ; Judd v. Driver, 1 Kans.

455, 462 ; Philadelphia Association v. Wood, 39 Penn. St. 73, 82
;

Exchange Bank v. Hines, 3 Ohio St. 1, 10.

"On the other hand, special assessments or special taxes proceed upou

the theory that when a local improvement enhances the value of neigh-

boring property that property should pay for the improvement. In

Wright V. Boston, 9 Cush. 233, 241, Chief Justice Shaw said: ' When
certain persons are so placed as to have a common interest among

themselves, but in common with the rest of the community, laws may

justlv be made, providing that, inider suitable and equitable regulations,

those common interests shall be so managed, that those who enjoy the

benefits shall equally bear the burden.' In McGonigle v. Alleghany

City, 44 Penn. St. 118, 121, is this declaration: 'AH these municipal

taxes for improvement of streets, rest, for their final reason, upon the

1 And so White v. The People, 94 III. 604 (1880), holdina: that the legislature may
authorize the entire cost of a side-walk to be assessed on the abutters, and that ther*

after the question of the relation of the cost to the special benefit is not open.— Ed
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enhancement of private properties.' In Litchfield v. Femora, 41 N. Y.

123, 13.3, it was stated that the principle is, ' that the territory

subjected thereto would be benefited by the work and change in

question.' . . .

" These distinctions have been recognized and stated by the courts of

almost every .State in the Union, and a collection of the cases may be

found in any of the leading text-books on taxation. Founded on this

distinction is a rule of very general acceptance, — that an exemption

from taxation is to be taken as an exemption simply from the burden

of ordinary taxes, taxes proper, and does not relieve from the obliga-

tion to pay special assessments. Thus in an early case, In the McMer

of the Mayor, &c. of New York, 11 Johns. 77, 80, under a statute

which provided that no church or place of public worship ' should

be taxed by any law of this State,' the court observed :
' The word

' taxes ' means burdens, charges or impositions put or set upon persons

or property for public uses, and this is the definition which Lord Coke

gives to the word talliage (2 Inst. 532), and Lord Holt, in Carth. 438,

gives the same definition, in substance, of the word tax. The legisla-

ture intended, by that exemption, to relieve religious and literary insti-

tutions from these public burdens, and the same exemption was extended

to the real estate of any minister, not exceeding in value fifteen hundred

dollars. But to pa}" for the opening of a street, in a ratio to the ' bene-

fit or advantage ' derived from it, is no burden. It is no talliage or tax

within the meaning of the exemption, and has no claim upon the public

benevolence. WI13' should not the real estate of a minister, as well as

of other persons, pay for such an improvement in proportion as it is bene-

fited? There is no inconvenience or hardship in it, and the maxim of

law that qui sentit commodum debet sentire onus, is perfectly consistent

with the interests and dictates of science and religion.' . . .

" Indeed, the rule has been so frequently enforced that, as a general

proposition, it may be considered as thoroughly established in this

country. It is unnecessary to refer to the cases generallj'. It may be

well, however, to notice those from Illinois. . . . Nor is this a mere

arbitrary distinction created by the courts, but one resting on strong

and obvious reasons. A grant of exemption is never to be considered

as a mere gratuity— a simple gift from the legislature. No such intent

to throw awa}- the revenues of the State, or to create arbitrary- discrimi

nations between the holders of propert}', can be imputed. A considera-

tion is presumed to exist. The recipient of the exemption may be

supposed to be doing part of the work which the State would otherwise

be under obligations to do. A college, or an academy, furnishes educa-

tion to the young, which it is a part of the State's duty to furnish.

The State is bound to provide highways for its citizens, and a railroad

company in part discharges that obligation. Or the recipient may be

doing a work which adds to the material prosperity or elevates the

moral character of the people ; manufactories have been exempted,

but only in the belief that thereb}' large industries will be created and



1312 ILLINOIS CENTRAL RAILROAD CO. V. DECATUR. [CHAP. VIL

the material prosperity increased ; churches and charitable institutions,

because they tend to a better order of societ}'. Or it may be that a

sum, in gross or annual instalments, is received in lieu of taxes. But

in ever}' case there is the implied fact of some consideration passing

for the grant of exemption. But those considerations as a rule pass to

the public generally, and do not work the enhancement of the value of

an}" particular area of property. So when the consideration is received

by the public as a whole, the exemption should be and is of that which

otherwise would pass to such public, to wit, general taxes.

" Another matter is this : In a general way it may be said that the

probable amount of future taxes can l)e estimated. While of course

no mathematical certainty exists, yet there is a reasonable uniformity

in the expenses of the government, so that there can be in advance

an approximation of what is given when an exemption from taxation

is granted, if only taxes proper are within the grant. But when you

enter the domain of special assessments there is no basis for estimat-

ing in advance what may be the amount of such assessments. Who can

tell what the growth of the population will be in the vicinity of the ex-

empted property? Will there be only a little village or a large city?

Will the local improvements which the business interests of that vicinit}'

demand be trifling in amount, or very large? What may be the im-

provements which the necessities of the case demand? Nothing can

be more indefinite and uncertain than these matters ; and it is not to be

expected that the legislature would grant an exemption of such unknown
magnitude with no corresponding return of consideration therefor.

" And, again, as special assessments proceed upon the theory that the

property charged therewith is enhanced in value b}' the improvement,

the enhancement of value being the consideration for the charge, upon

what principles of justice can one tract within the area of the propert}-

enhanced in value be released from sharing in the expense of such im-

provement? Is there an}' way in which it returns to the balance of the

property within that area any equivalent for a release from a share in

the burden ? Whatever may be the supposed consideration to the pub-

lic for an exemption from general taxation, does it return to the property

within the area an}' larger equivalent with the improvement than with-

out it? If it confers a benefit upon the public, whether the general

public or that near at hand, a benefit which justifies an exemption from

taxation, does it confer any additional benefit upon the limited area by

reason of sharing in the enhanced value springing from the improve-

ment? Obviously not. The local improvement has no relation to or

effect upon that which the exempted property gives to the public as

consideration for its exemption ; hence, there is manifest inequity in

relieving it from a share of the cost of the improvement. So when the

rule is laid down that the exemption from taxation only applies to taxe^

proper it is not a mere arbitrary rule, but one founded upon principles

of natural justice.

" But it is said that it is within the competency of the legislature, hav-
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ing full control over the matter of general taxation and special assess-

ments, to exempt any particular propeit}' from the burden of both, and

that it is not the provmce of the courts, when such entire exemption

has been made, to attempt to limit or qualif}' it upon their own ideas

of natural justice. Tlius in the case of Harvard College v. Boston,

104 Mass. 470, an assessment for altering a street was held within the

language of the college charter exempting the propert}' ' from all civil

impositions, taxes, and i-ates.' See also the following aulliorities

:

Brightman v. Kirner, 22 Wise. 54 ; Southern Railroad Co. v. Jackson, 38

Miss. 334 : New Jersey v. Newark, 3 Dutch. (27 N. J. Law) 185 ; £Jrie

V. First Universalist Church, 105 Penn. St. 278 ; Olive Cemetery Co.

V. Philadelphia, 93 Penn. St. 129 ; Richmond v. Richmond & Danville

Railroad, 21 Gratt. 604. This is undoubtedh' true. So we turn to the

language employed in granting this exemption to see what the legisla-

ture intended. . . .

" But, finally, it is urged that if this exemption does not include spe-

cial assessments, the Constitution of Illinois of 1870 recognizes a

distinction between special taxes and special assessments, and that in

this case the charges are special taxes rather than special assessments,

and therefore to be included within the exemption of the charter. Sec-

tion 2 of article 9 of the Constitution of 1848, which was in force at

the time of the charter of the railroad company, is as follows: 'The

general assembh- shall provide for levying a tax b}- valuation, so that

every person or corporation shall pay a tax in proportion to his or her

property.' Section 5 of the same article contained this as to local taxa-

tion :
' The corporate authorities of counties, townships, school dis-

tricts, cities, towns and villages maj' be vested with power to assess

and collect taxes for corporate purposes ; such taxes to be uniform in

respect to persons and property within the jurisdiction of the body

imposing the same ;

' while in section 11 of article 3 was the ordinary

provision that no property should be taken or applied to public use

without just compensation. And under that Constitution it was ruled,

in the case of Chicago v. Lamed, 34 111 203, tiiat ' an assessment for

improvements made on the basis of the frontage of lots upon the street

to be improved is invalid, containing neither the element of equality

nor uniformity if assessed under the taxing powers, and equally in-

valid if in the exercise of the right of eminent domain, no compensa-

tion being provided' In quite an elaborate opinion the court held

substantially that special assessments could only be imposed in propor

tion to the benefits actually received b}- the property upon which they

were charged, and that in the absence of an ascertainment of such

special benefits the expense must be borne by the entire property of

the cit}'. This decision was reaffirmed in Ottaioa v. Spencer, 40 111.

211. Subsequently, and in 1870, a new Constitution was adopted,

section 9 of article 9 of which is as follows: " The general assembly

may vest the corporate authorities of cities, towns and villages witli

power to make local improvements by special assessment, or by special
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taxation of contiguous propert}- or otherwise. For all corporate pur-

poses, all municipal corporations may be vested with authorit}- to assess

and collect taxes, but such taxes shall be uniform, in respect to persons

and property, within the jurisdiction of the body imposing the same."

And this came before the .Supreme Court in the case of White v. The
People, ex rel., 94 111. 604, and it was held that the city council had
power to charge the cost of a sidewalk upon the lots touching it, in

proportion to their frontage thereon ; that whether or not the special

tax exceeded the actual benefit to the lots taxed, was not material

;

that it may be supposed to be based upon a presumed equivalent ; and

that where the proper authorities determined the frontage to be the proper

measure of benefits, this determination could be neither disputed nor

disproved, and the cases in 34 and 40 Illinois, supra, were held to be

inapplicable. This decision has been reaffirmed in Crav) v. Tolono,

96 111. 2.55 ; Enos v. Springfield, 113 111. 65 ; Sterling v. Gait, 111 111.

11 ; Springfield v. Green, 120 111. 269.

" But the diflference between the two Constitutions is simply in the

mode of ascertaining the benefits, and does not change the essential

fact that a charge like the one here in controvers}' is for the cost of a

local improvement, and is charged upon the contiguous property upon

the theory that it is benefited thereby. This is the interpretation put

upon the matter by the Supreme Court of Illinois. In White v. People,

94 111. 605, 613, it was said :
' Whether or not the speci&l tax exceeds

the actual benefit to the lot, is not material. It may be supposed to be

based on a presumed equivalent. The cit^' council have determined the

frontage to be the proper measure of probable benefits. That is gen-

erally considered as a very reasonable measure of benefits in the case

of such an improvement.' So also in Craw v. Tolono, supra, it is

said :
' Special taxation as spoken of in our Constitution is based upon

the supposed benefit to the_ contiguous propert}', and differs from spe-

cial assessments only in the mode of ascertaining the benefits. In the

case of special taxation, the imposition of the tax bj- the corporate

authorities is of itself a determination that the benefits to the contigu-

ous propert}' will be as great as the burden of the expense of the im-

provement, and that such benefits will be so nearly limited, or confined

in their effect, to contiguous property, that no serious injustice will be

done by imposing the whole expense upon such property.' And in

Sterling v. Gait, supra, in which the difference between special assess-

ment and special taxation was noticed, it was held that the whole of

the burden in case of special taxation was imposed upon the contigu-

ous property upon the hypothesis that the benefits will be equal to the

burden.
*' We do not suppose that the company had by its charter any contract

with the State that the matter of special benefit resulting from a local

improvement should be ascertained and determined only in the then

existing way. There was nothing in the terms of that contract to pre-

vent the State from committing the final determination of the question
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of benefits to the cit}' council rather than leaving the matter of ascer-

tainment to a jur}'. And whether the charges are called special taxes

or special assessments, and by whatever tribunal or by whatever mode
the question of benefits may be determined, the fact remains that the

charges are for a local improvement, and cast upon the contiguous

propert}-, upon the assumption that it has received a benefit from such

improvement, which benefit justifies the charge. The charges here are

not taxes proper, are not contributions to the State or to the city for

the purpose of enabling either to carry on its general administration

of affairs, but are a charge only and specially for the cost for a local

improvement, supposed to have resulted in an enhancement of the

value of the railroad company's property. It is not in lieu of such

charges that the compan}^ pays annuall}' the stipulated per cent of its

gross revenues into the State treasury.

" We see no error in the rulings of the Supreme Court of Illinois, and

its judgment is Affirmed." ^

HYLTON V. THE UNITED STATES.

Supreme Court of the United States. 1796.

[3 Dall 171 ; 1 Curtis's Decisions, 150.2]

This was a writ of error to the Circuit Court of the United States

for the district of Virginia. The question raised, and all the facts

necessary to be adverted to, appear in the opinions of the members
of the court. The cause was argued b}' the Attorney- General and
Hamilton^ in support of the tax, and by Campbell^ district attorney

for the district of Virginia, and IngersoU, the attorney-general of

Pennsylvania, in opposition to it.

The court delivered their opinions seriatim, in the following terms.^

Chase, J. Bj' the case stated, onl^- one question is submitted to

the opinion of this court : Whether the law of Congress of the 5th

of June, 1794 (1 U. S. St. at Large, 373), entitled, "An Act to lay

duties upon carriages for the conveyance of persons," is unconstitutional

and void ? . . .

1 Compare Speer v. Mayor, Src. of Athens, 85 Geo. 49 (1890) ; Mayor, ^r. of Birming-
ham V. Kkhi, 89 Ala. 461 (1889) ; Winona Sr St. P. R. R. Co. v. Watertown, 44 N. W,
Rep. 1072 (So Dak. 1890); Munsonv. Bd. Com'rs Atchafalaya Dist., 43 La. 15(1891);
McAleer et al. v. Hi//, 27 Pac. Rep. (Wash. 1891); Denver eta/, v. Know/es, 17 Col. 204
(1892), overruling Pa/mer v. Wdy, 6 Col. 106. Compare a cautious intermediate

answer of the judges to the legislature, in In re House Resolutions, 15 Col. 598 (1891);
s. c. 26 Pac. Rep .323. — Ed.

2 The case is taken from Curtis's Decisions. — Ed.
8 The Chief Justice, Ellswoktii, was sworn into office in the morning ; but not hav-

ing heard the whole df the argument, he declined taking any part in the decision of

this cause.
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The Constitution evidently contemplated no taxes as direct taxes,

but only such as Congress could la}- in proportion to the census. The
rule of apportionment is only to be adopted in such cases where it can

reasonabl}' apply ; and the subject taxed must ever determine the

application of the rule.

If it is proposed to tax any specific article by the rule of apportion-

ment, and it would evidently create great inequalit}' and injustice, it is

unreasonable to say that the Constitution intended such tax should be

laid by that rule.

It appears to me that a tax on carriages cannot be laid by the rule

of apportionment, without very great inequalit}' and Injustice. For

example, suppose two States equal in census, to pay eight thousand

dollars each, by a tax on carriages of eight dollars on every carriage,

and in one State there are one hundred carriages, and in the other one

thousand. The owners of carriages in one State would pay ten times

the tax of owners in the other. A, in one State, would pay for his

carriage eight dollars ; but B, in the other State, would pay for Lis

carriage, eighty dollars.

It was argued that a tax on carriages was a direct tax, and might

be laid according to the rule of apportionment, and, as I understood,

in this manner : Congress, after determining on the gross sum to be

raised, was to apportion it according to the census, and then lay it in

one State on carriages,* in another on horses, in a third on tobacco,

in a fourth on rice ; and so on. I admit that this mode might be

adopted to raise a certain sum in each State, according to the census,

but it would not be a tax on carriages, but on a number of specific

articles ; and it seems to me that it would be liable to the same objec-

tion of abuse and oppression, as a selection of any one article in all

the States.

I think an annual tax on carriages for the conveyance of persons,

may be considered as within the power granted to Congress to lay

duties. The term duty is the most comprehensive next to the generi-

cal term tax ; and practically in Great Britain, whence we take our

general ideas of taxes, duties, imposts, excises, customs, &c., embraces

taxes on stamps, tolls for passage, &c., &c., and is not confined to

taxes on importation only.

It seems to me that a tax on expense is an indirect tax ; and I think

an annual tax on a carriage for the conve3-ance of persons, is of that

kind ; because a carriage is a consumable commodity, and such annual

tax on it is on the expense of the owner.

I am inclined to think, but of this I do not give a judicial opinion,

that the direct taxes contemplated by the Constitution, are onl}- two,

to wit, a capitation or poll tax, simpl}' without regard to propert}',

profession, or any other circumstance ; and a tax on land. I doubt

whether a tax, by a general assessment of personal propertj', within

the United States, is included within the term direct tax.

As I do not think the tax on carriages is a direct tax, it is unneces-
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saiy at this time for me to determine whether this court constitution-

ally possesses the power to declare an Act of Congress void, on the

ground of its being made contrary to, and in violation of the Consti-

tution ; but if the court have such power, I am free to declare, that I

will never exercise it but in a very clear case.

I am for affirming the judgment of the Circuit Court.

Paterson, J. . . . What are direct taxes within the meaning of

the Constitution ? The Constitution declares that a capitation tax is a

direct tax ; and both in theory and practice, a tax on land is deemed

to be a direct tax. In this way, the terms direct taxes, and capitation

and other direct tax, are satisfied. It is not necessary to determine,

whether a tax on the product of land be a direct or indirect tax. Per-

haps the immediate product of land, in its original and crude state,

ought to be considered as the land itself; it makes part of it, or else

the provision made against taxing exports would be easily eluded.

Land, independently of its produce, is of no value. When the pro-

duce is converted into a manufacture it assumes a new shape ; its

nature is altered, its original state is changed, it becomes quite another

subject, and will be differently considered. Whether direct taxes, in the

sense of the Constitution, comprehend any other tax than a capitation

tax, and tax on land, is a questionable point. If Congress, for instance,

should tax, in the aggregate or mass, things that generally pervade all

the States in the Union, then perhaps the rule of apportionment would

be the most proper, especially if an assessment was to intervene. This

appears, b}' the practice of some of the States, to have been considered

as a direct tax. Whether it be so under the Constitution of the United

States is a matter of some difficult}' ; but as it is not before the court,

it would be improper to give any decisive opinion upon it. I never

entertained a doubt that the principal, I will not say the onl}* objects,

that the framers of the Constitution contemplated as falling within

the rule of apportionment, were a capitation tax and a tax on land.

Local considerations, and the particular circumstances and relative

situation of the States, naturall}- lead to this view of the subject. The
provision was made in favor of the Southern States. They possessed

a large number of slaves ; the}' had extensive tracts of territory, thinly

settled and not very productive. A majority of the States had but few

slaves, and several of them a limited territory, well settled, and in a

high state of cultivation. The Southern States, if no provision had
been introduced in the Constitution, would have been wholly at the

mercy of the other States. Congress in such case might tax slaves,

at discretion or arbitrarily, and land in every part of the Union after

the same rate or measure ; so uuich a head in the first instance, and so

much an acre in the second. To guard them against imposition, in

these particulars, was the reason of introducing the clause in the Con-

stitution which directs that representatives and direct taxes shall be

apportioned among the States according to their respective numbers. . . .

I shall close the discourse with reading a passage or two from

Smith's Wealth ot Nations.

VOL. II.—

9
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*' The impossibilit}' of taxing people in proportion to their revenue

b}' an}- capitation, seems to have given occasion to the invention of

taxes upon consumable commodities; the State not knowing how to

tax directly and proportionably tlie revenue of its subjects, endeavors

to tax it indirectl}- by taxing their expense, whicli it is supposed in

most cases will be nearh' in proportion to their revenue. Their ex-

IDense is taxed bj' taxing the consumable commodities upon which it

is laid out." Vol. iii. 331.

" Consumable commodities, whether necessaries or luxuries, may be

taxed in two different ways ; the consumer ma}- either pa}' an annual

sum on account of his using or consuming goods of a certain kind, or

the goods may be taxed while the}- remain in the hands of the dealer,

and before they are delivered to the consumer. The consumable goods,

which last a considerable time before they are consumed altogether, are

most properly taxed in the one way ; those of which the consumption

is immediate, or more speedy, in the other ; the coach tax and plate

tax are examples of the former method of imposing ; the greater part

of the other duties of excise and customs, of the latter." Vol. iii.

p. 341.

I am, therefore, of opinion that the judgment rendered in the Circuit

Court of Virginia ought to be affirmed.

Iredell, J. I agree in opinion with my brothers, who have already

expressed theirs, that the tax in question is agreeable to the Constitu-

tion ; and the reasons which have satisfied me can be delivered in a

very few words, since I think the Constitution itself affords a clear

guide to decide the controversy.

The Congress possess the power of taxing all taxable objects, with-

out limitation, with the particular exception of a duty on exports.

There are two restrictions only on the exercise of this authority—
1. All direct taxes must be apportioned. 2. All duties, imposts,

and excises must be uniform.

If the carriage tax be a direct tax, within the meaning of the Con-

stitution, it must be apportioned. If it be a duty, impost, or excise,

within the meaning of tlie Constitution, it must be uniform.

If it can be considered as a tax, neither direct within the meaning

of the Constitution, nor comprehended within tlie term duty, impost,

or excise ; there is no provision in the Constitution one way or another,

and then it must be left to such an operation of the power, as if the

authority to lay taxes had been given generally in all instances, without

saying whether they should be apportioned or uniform ; and in that

case, I should presume, the tax ought to be uniform ; because the

present Constitution was particularly intended to affect individuals, and

not States, except in particular cases specified ; and this is the lead-

ing distinction between the Articles of Confederation and the present

Constitution.

As all direct taxes must be apportioned, it is evident that the Consti-

tution contemplated none as direct but such as could be apportioned.
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If this cannot be apportioned, it is, therefore, not a direct tax in

tlie sense of the Constitution.

Tliat this tax cannot be apportioned is evident. Suppose ten doliars

contemplated as a tax on each chariot, or post chaise, in the United

States, and the number of both in all the United States be computed

at one hundred and five, the number of representatives in Congress, —
this would produce in the whole one thousand and fift}- dollars ; the

share of Virginia, being 19-105 parts, would be one hundred and

ninety dollars; the share of Connecticut, being 7-105 parts, would be

seventy dollars ; then suppose Virginia had fifty carriages, Connecticut

two, the share of Virginia being one hundred and ninety dollars, this

must of course be collected from the owners of carriages, and there

would therefore be collected from each carriage three dollars and eighty

cents ; the share of Connecticut being seventy dollars, each carriage

would pa}' thirt3'-five dollars.

If any State had no carriages, there could be no apportionment at

all. This mode is too manifestly absurd to be supported, and has not

even been attempted in debate. But two expedients have been pro-

posed of a very extraordinary nature to evade the difficulty.

1. To raise the mone}' a tax on carriages would produce, not by laj'-

ing a tax on each carriage uniforml}-, but by selecting different articles

in different States, so that the amount paid in each State may be equal

to the sura due upon a principle of apportionment. One State might

pay b}" a tax on carriages, another b}' a tax on slaves, &c.

I should have thought this merely an exercise of ingenuity, if it had

not been pressed with some earnestness ; and as this was done b}' gen-

tlemen of high respectabilit}' in their profession, it deserves a serious

answer, though it is very difficult to give such a one. 1. This is not

an apportionment, of a tax on carriages, but of the money a tax on

carriages might be supposed to produce, which is quite a different

thing. 2. It admits that Congress cannot la}' an uniform tax on all

carriages in the Union, in an}' mode, but that they may on carriages

in one or more States. They may therefore lay a tax on carriages

in fourteen States, but not in the fifteenth. 3. If Congress, according

to this new decree, may select carriages as a proper object, in one or

more States, but omit them in others, I presume they may omit them

in all, and select other articles.

Suppose, then, a tax on carriasfos would produce SlOO.OOO, and a

tax on horses a like sum, 8100,000, and 8100,000 were to be appor-

tioned according to that mode
;

gentlemen might amuse themselves

with calling this a tax on carriages, or a tax on horses, while not

a single carriage, nor a single horse was taxed throughout the Union.

4. Such an arbitrary method of taxing different States differently,

is a suggestion altogether new, and would lead, if practised, to such

dangerous consequences that it will require very powerful arguments

to show that that method of taxing would be in any manner compat-

ible with the Constitution, with which at present, I deem it utterly
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irreconcilable, it being altogether destructive of the notion of a com-
mon interest, upon which the very principles of the Constitution are

founded, so far as the condition of the United States will admit.

The second expedient proposed was, that of taxing carriages, among
other things, in a general assessment. This amounts to saying that

Congress may lay a tax on carriages, but that the}' ma}' not do it un-

less they blend it witli other subjects of taxation. For this, no reason

or authority has been given, and in addition to other suggestions offered

by the counsel on that side, affords an irrefragable proof, that when
positions plainly so untenable are offered to counteract the principle

contended for by the opposite counsel, the principle itself is a right

one ; for, no one can doubt, that if better reasons could have been

offered, the\' would not liave escaped the sagacity and learning of the

gentlemen who oflfered them.

There is no necessity or propriety in determining what is, or is not

a direct or indirect tax in all cases.

Some difficulties may occur wliich we do not at present foresee. Pei'-

haps a direct tax, in the sense of the Constitution, can mean nothing

but a tax on something inseparabl}' annexed to the soil, sc^mething

capable of apportionment under all such circumstances.

A land or a poll tax may be considered of this description.

The latter is to be considered so particularly under the present Con-
stitution, on account of the slaves in the Southern States, who give a

ratio in the representation in the proportion of three to five.

Either of these is capable of apportionment. In regard to other

articles, there may possibly be considerable doubt.

It is suflScient, on the present occasion, for the court to be satisfied

that this is not a direct tax contemplated b}- the Constitution, in order

to affirm the present judgment; since, if it cannot be apportioned, it

must necessaril}' be uniform.

I am clearly of opinion this is not a direct tax in the sense of the

Constitution, and, therefore, that the judgment ought to be affirmed.

[Wilson, J., gave a short concurring opinion. Cushing, J., not hav-

ing heard the arguments, excused himself.]

By the Court. Let the judgment of the Circuit Court be affirmed.'^

1 See Loughborough v. Blake, 5 Wheat. 317.— Ed.
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SPRINGER V. UNITED STATES.

Supreme Court of the United States. 1880.

[102 U. S. 586.1]

[Error to the Circuit Court of the United States for the Southern

District of Illinois. Action of ejectment brought by the United States

to recover land, levied upon and sold to the United States for the

amount of an income tax due from Springer. The case came up on

exceptions.] 3fr. William M. Springer^ for the plaintiff in error.

3Ir. Assistant Attorney- General Smith, contra.

Mr. Justice Swayne, after stating the facts, delivered the opinion

of the court.

The central and controlling question in this case is whether the tax

which was levied on the income, gains, and profits of the plaintiff in

error, as set forth in the record, and by pretended virtue of the Acts

of Congress and parts of Acts therein mentioned, is a direct tax. . . .

If it was, not having been laid according to the requirements of the

Constitution, it must be admitted that the laws imposing it, and the

proceedings taken under them by the assessor and collector for its

imposition and collection, were all void.

Many of the provisions of the Articles of Confederation of 1777

were embodied in the existing organic law. They provided for a com-

mon treasury and the mode of supplying it with funds. The latter

was by requisitions upon the several States. The delays and difficul-

ties in procuring the compliance of the States, it is known, was one

of the causes that led to the adoption of the present Constitution.

This clause of the articles throws no light on the question we are

called upon to consider. Nor does the journal of the proceedings of

the constitutional convention of 1787 contain anything of much value

relating to the subject.

It appears that on the 11th of July, in that year, there was a de-

bate of some warmth involving the topic of slavery. On the day fol-

lowing, Gouverneur Morris, of New York, submitted a proposition

" that taxation shall be in proportion to representation." It is further

recorded in this day's proceedings, that Mr. Morris having so varied

his motion by inserting the word "direct," it passed nem. con., as

follows : " Provided always that direct taxes ought to be proportioned

to representation." 2 Madison Papers, by Gilpin, pp. 1079-1081.

On the 24th of the same month, Mr. Morris said that "he hoped
the committee would strike out the whole clause. . . . He had only

meant it as a bridge to assist us over a gulf ; having passed the gulf,

the bridge may be removed. He thought the principle laid down with

so much strictness liable to strong objections." Id. 1197. The gulf

was the share of representation claimed by the Southern States on

1 The statement of facts is omitted. — Ed.
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account of their slave population. But the bridge remained. The
builder could not remove it, much as he desired to do so. All parties

seem thereafter to have avoided the subject. With one or two imma-

terial exceptions, not necessary to be noted, it does not appear that it

was again adverted to in any way. It was silently incorporated into

the draft of the Constitution as that instrument was finall}^ adopted.

It does not appear that an attempt was made by any one to define the

exact meaning of the language emplo3^ed.

In the twenty-first number of the "Federalist," Alexander Hamilton,

speaking of taxes generally, said :
" Those of the direct kind, which

principally relate to land and buildings, may admit of a rule of appor-

tionment. Either the value of the land, or the number of the people,

may serve as a standard." The thirty-sixth number of that work, by

the same author, is devoted to the subject of internal taxes. It is there

said, " They may be subdivided into those of the direct and those of

the indirect kind." In this connection land-taxes and poll-taxes are

discussed. The former are commended and the latter are condemned.

Nothing is said of any other direct tax. In neither case is there a

definition given or attempted of the phrase " direct tax." V

The ver}' elaborate researches of the plaintiff in error have fur-

nished us with nothing from the debates of the State conventions, by

whom the Constitution was adopted, which gives us any aid. Hence

we may safely assume that no such material exists in that direction,

though it is known that Virginia proposed to Congress an amendment

relating to the subject, and that Massachusetts, South Carolina, New
York, and North Carolina expressed strong disapprobation of the

power given to impose such burdens. 1 Tucker's Blackstone, pt. 1,

app., 235.

Perhaps the two most authoritative persons in the convention touch-

ing tlie Constitution were Hamilton and Madison. The latter, in a

letter of May 11, 1794, speaking of the tax which was adjudicated

upon in Hylton v. United States (3 Dall. 171), said, " Tlie tax on car-

riages succeeded in spite of the Constitution by a majority of twenty,

the advocates of the principle being reinforced by the adversaries

of luxury." 2 Mad. "Writings (pub. by Congress), p. 14. In another

letter, of the 7th of February, 1796, referring to the case of Hijiton v.

United States, then pending, he remarked :
" There never was a ques-

tion on which my mind was better satisfied, and yet I have very little

expectation that it will be viewed in the same light by the court that

it is by me." Id. 77. W^hence the despondency thus expressed is

unexplained

.

Hamilton left behind him a series of legal briefs, and among them

one entitled " Carriage Tax." See vol. vii. p. 848, of his works. This

paper was evidently prepared with a view to the Hylton case, in which

he appeared as one of the counsel for the United States. In it he

says :
" What is the distinction between direct and indirect taxes? It

is a matter of regret that terms so uncertain and vague in so import-
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aut a point are to be found in the Constitution, "^e shall seek in vain

for any antecedent settled legal meaning to the respective terms.

There is none. AYe shall be as much at a loss to find any disposition

of either which can satisfactorily determine the point." There being

many carriages in some of the States, and very few in others, he points

out the preposterous consequences if such a tax be laid and collected

on the principle of apportionment instead of the rule of uniformity.

He insists that if the tax there in question was a direct tax, so would

be a tax on ships, according to their tonnage. He suggests that the

boundary line between direct and indirect taxes be settled by "a spe-

cies of arbitration," and that direct taxes be held to be only " capita-

tion or poll taxes, and taxes on lands and buildings, and general

assessments, whether on the whole property of individuals or on their

whole real or personal estate. All else must, of necessity, be consid-

ered as indirect taxes."

The tax here in question falls within neither of these categories. It

is not a tax on the " whole . . . personal estate" of the individual,

but only on his income, gains, and profits during a j^ear, which may
have been but a small part of his personal estate, and in most cases

would have been so. This classification lends no support to the argu-

ment of the plaintiff in error.

The Constitution went into operation on the 4th of March, 1789.

It is important to look into the legislation of Congress touching the

subject since that time. The following summary will suffice for our

purpose. We shall refer to the several Acts of Congress to be ex-

amined, according to their sequence in dates. In all of them the

aggregate amount required to be collected was apportioned among the

several States.

The Act of July 14, 1798, c. 75, 1 Stat. 53. This Act imposed a

tax upon real estate and a capitation tax upon slaves.

The Act of Aug. 2, 1813, c. 37, 3 Id. 53. By this Act the tax

was imposed upon real estate and slaves, according to their respective

values in money.

Tlie Act of Jan. 19, 1815, c. 21, Id. 164. This Act imposed the

tax upon the same descriptions of property, and in like manner as the

preceding Act.

The Act of Feb. 27, 1815, c. 60, Id. 216, applied to the District of

Columbia the provisions of the Act of Jan. 19, 1815.

The Act of March 5, 1816, c. 24, Id! 255, repealed the two pre-

ceding Acts, and re-enacted their provisions to enforce the collection of

the smaller amount of tax thereby prescribed.

The Act of Aug. 5, 1861, c. 45, 12 Id. 294, required the tax to be

levied wholly on real estate.

The Act of June 7, 1862, c. 98, Id. 422, and the Act of Feb. 6,

1863, c. 21, Id. 640, both relate only to the collection, in insurrection-

ary districts, of the direct tax imposed by the Act of Aug. 5, 1861,

and need not, therefore, be more particularly noticed.
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It will thus be seen that whenever the government has unposed a

tax which it recognized as a direct tax, it has never been applied to

any objects but real estate and slaves. The latter application may be

accounted for upon two grounds : 1. In some of the States slaves were

regarded as real estate (1 Hurd, Slavery, 239 ; Veazie Bank v. Fenno,

8 Wall. 533) ; and, 2. Such an extension of the tax lessened the bur-

den upon the real estate where slavery existed, while the result to the

national treasury was the same, whether the slaves were omitted or

included. The wishes of the South were, therefore, allowed to pre-

vail. We are not aware that the question of the validity of such a tax

was ever presented for adjudication. Slavery having passed away, it

cannot hereafter arise. It does not appear that any tax like the one

here in question was ever regarded or treated by Congress as a direct

tax. This uniform practical construction of the Constitution touching

so important a point, through so long a period, by the legislative and

executive departments of the government, though not conclusive, is a

consideration of great weight.

There are four adjudications by this court to be considered. They

have an important, if not a conclusive, application to the case in hand.

. . . [Here comes a consideration of the cases of Hyltonw. U. S.,

3 Dall. 171; Pac. Lis. Co. v. Soule, 7 Wall. 433; Veazie Bk. v.

Fenno, 8 Wall. 533 ; and Sdwley v. Reto, 23 Wall. 331.]

All these cases are undistinguishable in principle from the case now

before us, and they are decisive against the plaintiff in error.

The question, what is a direct tax, is one exclusively in American

jurisprudence. The text-writers of the country are in entire accord

upon the subject. Mr. Justice Story says all taxes are usually divided

into two classes, — those which are direct and those which are indirect,

— and that "under the former denomination are included taxes on

land or real property, and, under the latter, taxes on consumption."

1 Const, sect. 950.

Chancellor Kent, speaking of the case of Hyltoyiy. United States,

says: " The better opinion seemed to be that the direct taxes contem-

plated by tb3 Constitution were only two ; viz., a capitation or poll tax

and a tax on land." 1 Com. 257. See also Cooley, Taxation, p. 5,

note 2; Pomeroy, Const. Law, 157; Sharswood's Blackstoue, 308,

note ; Rawle, Const. 30 ; Sergeant, Const. 305. We are not aware

that any writer, since Hylton v. United States was decided, has ex-

pressed a view of the subject different from that of these authors.

Our conclusions are, that direct taxes, within the meaning of the

Constitution, are only capitation taxes, as expressed in that instru-

ment, and taxes on real estate ; and that the tax of which the plaintiff

in error complains is within the category of an excise or duty. Pom-

eroy, Const. Law, 177 ; Pacijic Insurance Co. v. Soule, and Scholey

V. Beic, supra. Against the considerations, in one scale, in favor of

these propositions, what has been placed in the other, as a counter-

poise? Our answer is, certainly nothing of such weight, in our judg-
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ment, as to require any special reply. The numerous citations from

the writings of foreign political economists, made by the plaintiff

in error, are sufficiently answered by Hamilton in his brief, before

referred to. Judgment affirmed.^

1 See U. S. V. La. 123 U. S. 32 (1887).

" The phrase ' direct taxatiou ' appears to have been introduced in the Conven-

tion of 1787 by Gouverueur Morris, on July 12,^ when he made the motion, which was

carried, ' that direct taxation ought to be proportioned to rejjresentation.' The con-

vention, perhaps, had no clear opinion as to the precise meaning of the words here

used; 2 but it is plain that Morris had in mind some well-marked distinction between

direct and indirect taxes. He had proposed at first simply that ' taxation shall be in

proportion to representation.' To this it was objected that, altliough ju^t, this plan

might be embarrassing and ' might drive the legislature to the plan of requisitions;

'

and Morris thereupon, admitting that objections were possible, 'supposed they would

be removed by restraining the rule to direct taxation. With regard to indirect taxes

on exports and imports and on consumption, the rule would be inapplicable.' Wilson
' also saw no way of carrying Morris's plan into e.^^ecutiou, ' unless restrained to direct

taxation
;

' and Morris then modified his motion, with the result that the phrase
' direct taxes ' passed into the Constitution.* It is clear that in Morris's understand-

ing, and in Wilson's as well, none but direct taxes could be levied by an apportionment

among the States, the others named requiring to be laid by a general rate.

" From what source, then, did Morris and Wilson derive this classification, which

set down as direct certain taxes having this convenient characteristic of being readily

apportioned among the States 1 The answer to this question is, no doubt, to be found

in Hamilton's suggestion that the writings of the French economists of the eighteenth

century were the source.^ The doctrine that agriculture is the only productive em-
ployment, and that tlie net product from land, to be found in the hands of the land-

owner, is the only fund from which taxation can draw without impoverishing society,

led them to class taxes habitually as direct, when laid immediately upon the land-

owner, and as indirect, vvhen laid upon somebody else, but in their opinion destined to

be borne by tlie land-owner ultimately. This distinction l)etween direct and indirect

taxation, resting upon the supposed method of incidence upon a single class of per-

sons, is fully developed and used by Quesuay, Mercier de la Riviere, Dupont de Ne-
mours, and Turgot. It was a necessary result of their reasoning, became familiar in

all the discussions of the school in France, and, we can hardly doubt, was carried to

the knowledge of readers in political science in other countries, during the short-lived

pre-eminence of the Physiocrats.^ As for the kinds of taxes to be classed as direct,

there was not complete agreement. Necessarily, taxes upon land or its returns were
set down as direct taxes, and so too, taxes upon commodities, or consumption, were
called indirect. Tuxes upon persons, however, do not appear to be regarded by Ques-

nay, Dupont de Nemours, or Mercier de la Riviere as direct. The writer last-named,

^ The use of the same expression in what purports to be the draft of a Constitution

offered by Mr. Pinckney, May 29, need not be considered, in view of the plainly gar-

bled text of that document. Elliot, Debates, v. 130, 578.

2 Thus, on August 20, when the report of the Committee of Detail was under dis-

cussion, " Mr. King asked what was the precise meaning of direct taxation. No one

answered." Madison's Debates, in Elliot, v. 4.51.

3 Elliot, V. 302.

* See his brief as counsel for the United States in the Carriage Tax case, Hi/lton v.

United States, Hamilton's Works, vii. 845.

^ Adam Smith did not adopt tlieir use of direct and indirect, because he rejected

the reasoning on which it rested ; and he does not appear to have formally classified

taxes under these heads upon any other principle, although he occasionally uses the

terms " direct," " directly," and their opposites, with a near approach to their modern
use.
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after sayiug that the fuud for taxation is iu the hands of the laud-owner, and that to

draw from it otherwise than directly is a subversion of the natural order of society,

lays down the principle that ' la forme de I'impot est indirecte lorsqu'il est ctabli ou

sur les personnes-memes ou sur les choses conunerciables.' ^ In Turgot's writings, how-

ever, we find taxes upon persons occasionally classed as direct. Thus, in his ' Plan

d'uu Menioire sur les Impositions,' - he says of the forms of taxation :
—

" ' II n'y en a que trois possibles :
—

" ' La directe sur les fonds.
"

' La directe sur les personnes, qui devient un impot sur I'exploitation.
"

' L'imposition indirecte, ou sur les cousommatious.'
" And in the fragment which we have of his ' Comparaison de I'lmpot sur le Revenu

des Proprietaires et de I'lmpot sur les Cousommatious,' ^ a memoir prepared for the

use of Franklin, a careful analysis of the same purport is made, although the i)oint of

formal classification is not reached. Of all writer.s upon economics in 1787,'* Turgot

was perhaps the one most likely to have the ear of American readers; and, of Ameri-

cans, Gouverneur Morris and James Wilson were as likely as any to give him their

attention. The former had already formed that familiar ac(inaintance with French
literature and politics which made his singular career in Paris possible a few years

later, and Wilson had been from 1779 to 1783 accredited as advocate general of the

French nation in the United States. There was, then, an easy and a probable French

source for the meaning which they both attached to the phrase introduced by Morris.
" It is to be observed, also, that there were some well-known precedents for levying

by apportionment such taxes as those which Morris and Wilson probably had in mind.

The French taiUe reelle, a tax on the income of real property, was laid by apportiorung

a fixed sum among the provinces and requiring from each its quota, as has been the

practice iu levying its substitute, the imjot fo7icier,eveT since 1790. The capitation

was. also levied in France, before the Revolution, in the same manner. The English

land tax, established under William III., had for ninety years presented an example

of apportionment among counties and other subdivisions, leaving tlie rate for each

locality to be settled at the point necessary to give the due quota. Other contempo-

rary examples could easily be cited , but these are enough for the present purpose,

being necessarily familiar iu this country in 1787, and likely to have a strong influence.^

" The meaning of the ])hrase ' direct taxation,' as to which Rufus King vainly

sought for light, was judicially considered in the well-known Carriage Tax ca,se, Hi/ 1ton

v. United States, in 1796. The case had been heard in the Circuit Court by Wilson,

who w.as then one of the associate justices of tlie Supreme Court ; and, when his judg-

ment in the lower court was affirmed by the full bench, he contented himself with a

bare statement of assent, so that we lose what would have been the most interesting

and perliaps the most important opinion of all. The judgment of the court, declaring

that a tax upon carriages is not a direct tax within the meaning of the Constitution,

was supported by considerations which showed a strong disposition to limit the defini-

tion of direct taxes so as to include ouly capitation and land taxes. Mr. Justice Pat-

erson, indeed, suggested personal property by general valuation as a possible additional

^ L'Ordre Naturel des Societe's Politiques, in Daire's Physiocrates, 474. For
Quesnay's use of the terms in question, see Daire, i. 83, 127 ; aud for Dupont de

Nemours' Ibid., ii. 3.54-358.

2 Daire, i. 394 ; and see also 396.

5 Daire, i. 409.

* Dupont de Nemours pal)lishcd his Me'moires sur la Vie et les Ouvrages de M.
Turgot (16mo, 2 parts, pp. 156 and 216), in Philadelphia and Paris, in 1782, the year
after Turgot's death. See Hildeburn, Issues of the Press in Pennsylvania.

^ For the taille and capitation, see Pizard, La France en 1789, 257; De Parieu,

Traite de I'lmpot, i. 224, 153. Tiie Act of 1763 apportioning the English land tax is

given in full in Ruffhead's Statutes at Large, ix. 78. The text of the Acts of Wil-

liam III. is found in the Rolls edition of the Statutes. See also Dowell, History of

Taxation and Taxes in England, iii. 94-97.
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STATE TONNAGE TAX CASES.

SuPEEHE Court of the United States. 1870.

[12 Wall. 204.]

Error to the Supreme Court of Alabama.

These were two cases, which, though coming in diflferent forms, in-

volved one and the same point only ; and at the bar— where the coun-

sel directed attention to the principle involved, separated from the

accidents of the case— were discussed together as presenting ''pre-

cisely the same question." The matter was thus :
—

The Constitution ordains that " no State shall without the consent

of Congress lay any duty of tonnage." With this provision in force as

superior law, the State of Alabama passed, on the 22d of February,

18GG, a revenue law. By this law, the rate of taxation for property

generally was the one half of one per cent; but " on all steamboats,

vessels, and otlier water crafts plying in the navigable waters of the

State," the Act levied a tax at " the rate of $1 per ton of the regis-

tered tonnage thereof," which it declared should " be assessed and

collected at the port where such vessels are registered, if practicable
;

otherwise at any other port or landing within the State where such

vessel may be."

The tax collector was directed by the Act to demand, in each 3'ear, of

the person in charge of the vessel, if the taxes had been paid. If a

subject of direct taxation, the practicability of apportioument having already been
accepted as a test of the proper meaning of the term ; but he thought the question

difficult, and added that he never entertained a doubt that the principal— he would
not say the only— objects contemplated by the framers of the Constitution were a

capitation tax and a tax on laud. Wolcott, in his report upon ' Direct Taxes,' in

December, 1796,' took no notice of the decision by the Supreme Court a few months
before, but, fur reasons of expediency, concluded that the objects of direct taxation

sliould be limited to lands, houses, and slaves ; and they accordingly were thus lim-

ited by Cougres.s in the Acts of 1798, under which the first direct tax was levied.

When the question came before the Supreme Court again in the case of Veazie Bank
V. Fenno, 8 Wall. 5.33, Chief Justice Chase referred, with some doubt, to Paterson's sug-

gestion as to a tax on personal property by general valuation, but remarked that, in

the practical construction of the Constitution by Congress, direct taxes had been limited

to land and cajiitation taxes, and that this construction was entitled to great considera-

tion in the alisence of anything adverse to it in the -discussions of the Federal Conven-
tion or of the St.ite conventions which ratified the Constitution. Finally, when the

whole subject was reviewed in the case of Sjiringer v. United States, Mr. Justice

Swayne, giving the opinion of the court, declared it to be their conclusion 'that direct

taxes, within the meaning of the Constitution, are only capitation taxes, as e.xpressed

in that instrument, and taxes on real estate.' The judicial interpretation of the

phrase, ' direct taxes,' is well settled, therefore, and in close accordance with the

usage found in the writings of the French economists of the last centurv."— The
Direct Tax of 1861, liy Professor Charles F. Dunbar, 3 Quart. Journ. Econ. 436

(1889). See also 1 Story, Const. U. S. s. 642. — Ed.

1 State Papers on Finance, i. 414.
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receipt for the same was not pioduced, he was to immecliately assess
the same according to tonnage, and if such tax was not paid on de-
mand he was to seize the boat, &c., and, after notice, proceed and
sell the same for payment of the tax, &c., and pay the surplus into the
county treasury for the use of the owner. If the vessel could not be
seized, the collector was to make the amount of the tax out of the
real and personal estate of the owner, &c.

Under this Act, one Lott, tax collector of the State of Alabama,
demanded of Cox, the owner of the " Dorrance," a steamer of 321
tons, and valued at 85,000, and of several otlier steamers, certain sums
as taxes

;
and under an Act of 1807, identical in language with the one

of 1866, just quoted, demanded from the Trade Company of Mobile
certain sums on like vessels owned by them ; the tax in all the cases

being proportioned to the registered tonnage of the vessel.

The steamboats, the subject of the tax, were owned exclusively by
citizens of the State of Alabama, and were engaged in the navigation

of the Alabama, Bigbee, and Mobile rivers, carrying freight and pas-

sengers between Mobile and other points of said rivers, altogether

within the limits of that State. These waters were navigable from the

sea for vessels of " ten and more tons' burden ;
" and it was not denied

that there were ports of delivery on them above the highest points to

which these boats plied. The owners of the boats were not assessed

for any other tax on them than the one here claimed. The boats were

enrolled and licensed for the coasting trade. Though running, there-

fore, between points altogether within the limits of the State of Ala-

bama, the boats were, as it seemed (see Act of Jul}* 18th, 1866, § 28,

14 Stat, at Large, 185), of that Sort on which Congress lays a tonnage

duty.

Cox, under compulsion and protest, paid the tax demanded of him,

and then brought assmnpsit in one of the inferior State courts of Ala-

bama, to get back the money. The Trade Company refused to pay,

and filed a bill in a like court, to enjoin the collector from proceeding

to collect. The ground of resistance to the tax in each case was this,

that being laid in proportion to the tonnage of the vessel, the tax was

laid in a form and manner which the State was prohibited by the al-

ready quoted section of the Constitution from adopting. The right of

the State to lay a tax on vessels according to their value and as prop-

erty was not denied, but on the contrary conceded.^ Judgment being

given in each case against the validity of the tax, the matter was taken

to the Supreme Court of Alabama, which decided that it was lawful.

To review that judgment the case was now here.

1 It is barely necessary to note that an additional ground of defence to the tax was

taken, in the fact that by the Act of Congress admitting Alabama into the Union, it

is declared, " that all navigable waters within the said State shall forever remain pub-

lic highways, free to the citizens of said State, and of the United States, without any

tax, duty, impost, or toll therefor, imposed by the said State." This ground not being

passed upon by this court, need not be adverted to further.
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Messrs. J. A. Campbell and P. Hamilto?i, for the plaintiffs in error.

Mr. P. Phillips^ contra.

Mr. Justice Clifford delivered the judgment of the court, giving an

opinion in each of the cases.

I. In the first case. — ... Congress has prescribed the rules

of admeasurement and computation for estimating the tonnage of

American ships and vessels. 13 Stat, at Large, 70 ; Id. 444."

Viewed in the light of those enactments, the word tonnage, as applied

to American ships and vessels, must be held to mean their entire inter-

nal cubical capacit}', or contents of the ship or vessel expressed in tons

of one hundred cubical feet each, as estimated and ascertained by those

rules of admeasurement and of computation. Alexander v. Railroad.,

3 Strobhart, 598. . . .

Taxes levied by a State upon ships and vessels owned by the citizens

of the State as property, based on a valuation of the same as property,

are not within the prohibition of the Constitution, but it is equally clear

and undeniable that taxes levied bj- a State upon ships and vessels as

instruments of commerce and navigation are within that clause of the

instrument which prohibits the States from levying any duty of ton-

nage, without the consent of Congress ; and it makes no ditference

whether the ships or vessels taxed belong to the citizens of the State

which levies the tax or the citizens of another State, as the prohibition

is general, withdrawing altogether from the States the power to lay

an}' duty of tonnage under any circumstances, without the consent of

Congress. Gibbons v, Ogden., 9 Wheaton, 202 ; Sinriot v. Davenport,

22 Howard, 238 ; Foster v. Davenport, Id. 245 ; Perry v. Torrence,

8 Ohio, 524.

Annual taxes upon propertv in ships and vessels are continually

laid, and their validity was never doubted or called in question, but

if the States, without the consent of Congress, tax ships or vessels

as instruments of commerce, b}' a tonnage dut}-, or indirectl}' by im-

posing the tax upon the master or crew, they assume a jurisdiction

which the}- do not possess, as every such act falls directl}- within the

prohibition of the Constitution. Passenger Cases, 7 Howard, 447,

481. . . .

Tonnage duties are as much taxes as duties on imports or exports,

and the prohibition of the Constitution extends as fully to such duties

if levied bj' the States as to duties on imports or exports, and for

reasons quite as strong as those which induced the framers of the

Constitution to withdraw imports and exports from State taxation.

Measures, however, scarcelv distinguishable from each other mav flow

from distinct grants of power, as, for example, Congress does not pos-

sess the power to regulate the purely- internal commerce of the States,

but Congress may enroll and license ships and vessels to sail from one

port to another in the same State ; and it is clear that such ships and

vessels are deemed ships and vessels of the United States, and that

as such the}' are entitled to the privileges of ships and vessels em-
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plo^-ed in the coasting trade. 1 Stat, at Large, 287 ; Id. 305 ; 3 Kent
(llthed.), 203. . . .

Steamboats, as well as sailing ships ancb vessels, are required to be
enrolled and licensed for the coasting trade, and the record shows that

all the steamboats taxed in this case had conformed to all the regula-

tions of Congress in that regard, tliat they were duly enrolled and li-

censed foi" the coasting trade and were engaged in the transportation

of passengers and freight within the limits of the State, upon waters

navigable from the sea by vessels of ten or more tons burden.

Tonnage duties, to a greater or less extent, have been imposed by
Congress ever since the Federal government was organized under the

Constitution to the present time. They have usualh* been exacted

when the ship or vessel entered the port, and have been collected in a

manner not substantialh- different from that prescribed in the Act of

the State Legislature under consideration. Undisputed authority exists

in Congress to impose such duties, and it is not pretended that any

consent has ever been given by Congress to the State to exercise any

such power. If the tax levied is a duty of tonnage, it is conceded that

it is illegal, and it is difficult to see how the conceSbion could be avoided,

as the prohibition is express, but the attempt is made to show that the

legislature, in enacting the law imposing the tax, mere!}' referred to the

registered tonnage of the steamboats " as a way or mode to determine

and ascertain the tax to be assessed on the steamboats, and to furnish a

rule or rate to govern the assessors in the performance of their duties."

Suppose that could be admitted, it would not have much tendency to

strengthen the argument for the defendant, as the suggestion concedes

what is obvious from the schedule, that the taxes are levied without au}^

regard to the value of the steamboats. But the proposition involved

in the suggestion cannot be admitted, as, b}' the very terms of the Act,

the tax is levied on the steamboats wholly irrespective of the value of

the vessels as property, and solely and exclusive]}' on the basis of their

cubical contents as ascertained b}' the rules of admeasurement and

computation prescribed by the Act of Congress.

By the terms of the law the taxation prescribed is "at the rate of

one dollar per ton of the registered tonnage thereof," and the ninetieth

section of the Act provides that the tax collector must, each year, de-

mand of the person in charge of the steamboat whether the taxes have

been paid, and if the person in charge fails to produce a receipt there-

for by a tax collector, authorized to collect such taxes, the collector

having the list must at once proceed to assess the same, and if the

tax IS not paid on demand he must seize such steamboat, &c., and after

twent}' days' notice, as therein prescribed, shall sell the same, or so

much thereof as will pay the taxes and expenses for keeping and costs.

Sess. Acts, 1S6G, pp. 7, 31.

Legislative enactments, where the language is unambiguous, cannot

be changed bv construction, nor can the language be divested of its

phiin and obvious meaning. Taxes levied under an enactment which



CHAP. VII.] STATE TONNAGE TAX CASES. 1331

directs that a tax shall be imposed on steamboats at the rate of one

dollar per ton of the registered tonnage thereof, and that the same

shall be assessed and collected at the port where such steamboats are

registered, cannot, in the judgment of this court, be held to be a tax

on the steamboat as property. On the contrar}-, the tax is just what

the language imports, a dutj- of tonnage, which is made even plainer

when it comes to be considered that the steamboats are not to be

taxed at all unless they are "plying in the navigable waters of the

State," showing to a demonstration that it is as instruments of com-

merce and not as property that they are required to contribute to the

revenues of the State.

Such a provision is much more clearly within the prohibition in ques-

tion than the one involved in a recent case decided by this court, in

which it was held that a statute of a State enacting that the wardens of

a port were entitled to demand and receive, in addition to other fees,

the sum of five dollars for every vessel arriving at the port, whether

called on to perform any service or not, was both a regulation of com-

merce and a duty of tonnage, and that as such it was unconstitutional

and void. Steamship Co. v. Fort Wardens, 6 Wallace, 34.

Speaking of the same prohibition, the Chief Justice said in that case

that those words in their most obvious and general sense describe a

duty proportioned to the tonnage of the vessel— a certain rate on each

ton— which is exactly- what is directed by the provision in the Tax Act

before the court, but he added that it seems plain, if the Constitution

be taken in that restricted sense, it would not fully accomplish the

intent of the franiers, as the prohibition upon the States against lev}'-

ing duties on imports or exports would be ineffectual if it did not also

extend to duties on the ships which serve as the vehicles of conveyance,

which was doubtless intended by the prohibition of any duty of ton-

nage. ^ It was not only a pro rata tax which was prohibited, but

any duty on the ship, whether a fixed sura upon its whole tonnage, or

a sum to be ascertained by comparing the amount of tonnage with the

rate of duty." Assume the rule to be as there laid down, and all must

agree that "the levy of the tax in question is expressly prohibited, as

the schedule shows that it is exactl}" proportioned to the registered

tonnage of the steamboats plying in the navigable waters of the

State." . . .

Taxes in aid of the inspection laws of a State, under special circum-

stances, have been upheld as necessar)' to promote the interests of

commerce and the security of navigation. Cooley v. Port Warde7is,

12 Howard, 314. Laws of that character are upheld as contemplating

benefits and advantages to commerce and navigation, and as altogether

distinct from imposts and duties on imports and exports and duties of

tonnage. Usage, it is said, has sanctioned such laws where Congress

has not legislated, but it is clear that such laws bear no relation to the

Act in question, as the Act under consideration is eraphaticall}" an Act
to raise revenue to replenish the treasury of the State and for no other
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purpose, . . . without any corresponding or equivalent benefit or ad-

vantage to the vessels taxed or to the ship-owners, and consequently

it cannot be upheld by virtue of the rules applied in the construction

of laws regulating pilot dues and port charges. State v. Charleston^

A Rich. S. C. 286 ; Benedict v. Vanderbilt, 1 Robt. N. Y. 200.

Attempt was made in the case of Alexander v. Railroad [3 Strob.

598], to show that the form of levying the tax was simply a mode of

assessing the vessels as property, but the argument did not prevail, nor

can it in this case, as tlie amount of the tax is measured by the ton-

nage of the steamboats and not by their value as property.

Reference is made to the case of the Toioboat Company v. Borde-

Ion, 7 Louisiana An. 195, as asserting the opposite rule, but the court

is of a different opinion, as the tax in that case wis levied, not upon
the boat, but upon the capital of the company owning the boat, and the

court in delivering their opinion say the capital of the company is prop-

erty, and the Constitution of the State requires an equaJ and uniform

tax to be imposed upon it with the other property of the State for the

support of government.

For these reasons the court is of opinion that the State law levying

the taxes in this case is unconstitutional and void, that the judgment

of the State Court is erroneous and that it must be reversed, and having

come to that conclusion, the court does not find it necessarj' to deter-

mine the other question.

Judgment reversed vAth costs, and the cause remanded for furtJier

proceedings in conformity to the opinion of the coiirt.

II. In the second case. — ... The court is of the opinion that

the tax in this case is a duty of tonnage, and that the law imposing it

is plainly unconstitutional and void. Taxes, as the law provides, must

be assessed bj' the assessor in each county on and from the following

subjects and at the following rates, to wit: "On all steamboats, &c.,

plying in the navigable waters of the State, at the rate of one dollar

per ton of the registered tonnage thereof," which must be assessed and

collected at the port where such steamboats are registered, &c. Revised

Code, 169. Copied as the provision is from the enactment of the pre-

vious 3'ear, it is obvious that it must receive the same construction, and

as the tax is one dollar per ton, it is too plain for argument that the

amount of the tax depends upon the carrying capacity of the steamboat

and not upon her value as property, as the experience of every one

shows that a small steamer, new and well built, may be of much greater

value than a large one, badly built or in need of extensive repairs.

Separate lists ai-e made for the county and school taxes, but the two

combined amount exactly to one dollar per ton, as in the levy for the

State tax, and the court is of the opinion that the case falls within the

same rule as the case just decided.

Evidently the word tonnage in commercial designation means the

number of tons burden the ship or vessel will carr}', as estimated and

ascertained by the ofl!lcial admeasurement and computation prescribed
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b}- the public authority. Regulations upon the subject are enacted by

Parliament in the parent country and by Congress in this countrj', as

appears bj' several Acts of Congress. 1 Stat, at Large, 305 ; 13

Id. 444. Tonnage, says a writer of experience, has long been an offi-

cial term intended originally to express the burden that a ship would

cany, in order that the various dues and customs which are levied

upon shipping might be levied according to the size of the vessel, or

rather in proportion to her capability of carrying burden. Hence the

term, as appUed to a ship, has become almost synonymous with that

of size. Roman's Com. and Nav., Tonnage. Apply that interpreta-

tion to the word tonnage as used in the Tax Act under consideration,

and it is as clear as anything can be in legislation that the tax imposed

by that provision is a tonnage tax, or duty of tonnage, as the phrase is

in the Constitution.

State authoritj' to tax ships and vessels, it is supposed by the re-

spondent, extends to all cases where the ship or vessel is not employed

in foreign commerce or in commerce between ports or places in different

States. He concedes that the States cannot lev}' a duty of tonnage on

ships or vessels if the ship or vessel is employed in foreign commerce

or in commerce " among the States," but he denies that the prohibition

extends to ships or vessels employed in commerce between ports and

places in the same State, and that is the leading error in the opinion of

the Supreme Court of the State. Founded upon that mistake the pro-

position is that all taxes are taxes on propert}', although levied on

ships and vessels duly enrolled and licensed, if the ship or vessel is not

employed in foreign commerce or in commerce among the States.

Ships or vessels of ten or more tons burden, dnh' enrolled and

licensed, if engaged in commerce on waters which are navigable by
such vessels from the sea, are ships and vessels of the United States

entitled to the privileges secured to such vessels b}' the Act for enroll-

ing or licensing ships or vessels to be employed in the coasting trade.

1 Stat, at Large, 205 ; Id. 287.

Such a rule as that assumed by the respondent would incorporate

into the Constitution an exception which it does not contain. Had the

prohibition in terms applied only to ships and vessels employed in for-

eign commerce or in commerce among the States, his construction

would be right, but courts of justice cannot add any new provision to

the fundamental law, and, if not, it seems clear to a demonstration that

the construction assumed b}- the respondent is erroneous.

Decree reversed^ and the. cause remanded for further 2^roceedings in

conformity to the opinion of this court?

1 In Peete v. Morgan, 19 "Wall. 581 (1873) a statute of Texas of 1870 required

every vessel arriving at the quarantine station of any town on the coast of tiie State

to pay $5 for the first hundred tons and one and a half cents for each additional ton.

Assuming this to be intended to defray the expenses of quarantine regulations, the

court (Davis, J.) held it to be unconstitutional.

Ill Ease V. Glover, 119 U. S. 543, 549 (1886), the question was as to the riglit of

VOL. II.— 10
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VEAZIE BANK v. FENNO.

Supreme Court of the United States. 1869.

[8 Wall. 533.]

On certificate of division for the Circuit Court for Maine.

The Constitution ordains that :
" The Congress shall have power—

" To la}' and collect taxes, duties, imposts, and excises, to pay the

debts and provide for the common defence and general welfare of the

United States ; but all duties, imposts, and excises shall be uniform

throughout the United States.

" To regulate commerce with foreign nations, and among the several

States, and with the Indian tribes,

" To coin mone}', regulate the value thereof| and of foreign coin."

It also ordains that

:

'
' Direct taxes shall be apportioned among the several States . , .

according to their respective numbers."

"No capitation or other direct tax shall be laid, unless in pro-

portion to the census or enumeration hereinbefore directed to be

made."

"The powers not delegated to the United States b}- the Constitu-

tion, nor prohibited by it to the States, are reserved to the States re-

spectively, or to the people."

With these provisions in force as fundamental law. Congress passed,

July 13th, 1866, 14 Stat, at Large, 146, an Act, the second clause of

the 9th section of which enacts

:

"That ever}' national banking association. State bank, or State

banking association, shall pa}' a tax often per centum on the amount

of notes of any person. State bank, or State banking association, used

for circulation and paid out by them after the 1st day of August, 1866,

and such tax shall be assessed and paid in such manner as shall be

prescribed by the commissioner of internal revenue." Under this

Illinois to collect tolls on vessels passing through the improved waterwav of the Illi-

nois River. In upholding this, the court (Field, J.) said: "Nor i.s there anything

in the objection that the rates of toll are prescribed by the commissioners according

to the tonnage of the vessels, and the amount of freight carried by them tlirough the

locks. This is simply a mode of fixing the rate according to the size of the vessel

and the amount of property it carries, and in no sense is a duty of tonnage within the

prohibition of the Constitution A duty of tonnage within the meaning of the Consti-

tution is a charge upon a vessel, according to its tonnage, as an instrument of com-

merce, for entering or leaving a port, or navigating the public waters of the country;

and the prohibition was designed to prevent the States from imposing hindrances of

this kind to commerce carried on by vessels."

Compare Cannon v. N. 0., 20 Wall. 577; Packet Co. v. Keokuk, 95 U. S. 80;

Transp. Co. v. Wheeling, 99 U. S. 273 ; Packet Co. v. St. Louis, 100 U. S. 423 ; W^ig-

gins Ferry Co. v. East St. Louis, 107 U. S. 365; Transp. Co.y. Parkersburg, 107

U. S. 691.— Ed.
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Act a tax of ten per cent was assessed upon the Veazie Bank, for

its bank notes issued for circulation, after the day named in the Act.

The Veazie Bank was a corporation chartered by the State of Maine,

with authority to issue bank notes for circulation, and the notes on

which the tax imposed by the Act was collected, were issued under this

authorit}-. There was nothing in the case showing that the bank sus-

tained an}- relation to the State as a financial agent, or that its au-

thorit}- to issue notes was conferred or exercised with any special

reference to other than private interests.

The bank declined to pay the tax, alleging it to be unconstitutional,

and the collector of internal revenue, one Fenno, was proceeding to

make a distraint in order to collect it, with penalty and costs, when,

in order to prevent this, the bank paid it under protest. An unsuc-

cessful claim having been made on the commissioner of internal reve-

nue for reimbursement, suit was brought by the bank against the

collector, in the court below.

The case was presented to that court upon an agreed statement of

facts, and, upon a prayer for instructions to the jury, the judges found

themselves opposed in opinion on three questions, the first of which—
the two others ditfering from it in form onh*, and not needing to be

recited— was this: "Whether the second clause of the 9th section

of the Act of Congress of the 13th of July, 1866, under which the tax

in this case was levied and collected, is a valid and constitutional law."

Reverdy Jo/nison and Caleb Cushing, for the plaintiffs. E. R.

Hoar, Attorney-General of the United States, for the defendant.

The Chief Justice delivered the opinion of the court.

The necessity of adequate provision for the financial exigencies

created by the late rebellion, suggested to the administrative and

legislative departments of the government important changes in the

systems of currency and taxation which had hitherto prevailed. These
changes, more or less distinctly shown in administrative recommenda-
tions, took form and substance in legislative Acts. We have now to

consider, within a limited range, those which relate to circulating notes

and the taxation of circulation.

At the beginning of the rebellion the circulating medium consisted

almost entirely of bank notes issued by numerous independent corpo-

rations variously organized under State legislation, of various degrees

of credit, and very unequal resources, administered often with great,

and not unfrequently, with little skill, prudence, and integrity. The
Acts of Congress, then in force, prohibiting the receipt or disburse-

ment, in the transactions of tlie national government, of anything

except gold and silver, and the laws of the States requiring the redemp-
tion of bank notes in coin on demand, prevented the disappearance of

gold and silver from circulation. There was, then, no national cur-

rency except coin ; there was no general (see the Act of December
27th, 1854, to suppress small notes in the District of Columbia, 10

Stat, at Large, 599) regulation of any other by national legislation

;
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and no national taxation was imposed in any form on the State bank
circulation.

Tlie first Act autliorizing the emission of notes by the Treasury De-
partment for circulation was tliat of July 17th, 18G1. 12 Stat, at

Large, 259. The notes issued under this Act were treasury notes, pa}'-

able on demand in coin. The amount authorized by it was $50,000,000,

and was increased by the Act of February 12th, 1862 (Id. 338), to

860,000,000.

On tlie 31st of December, 1861, the State banks suspended specie

payment. Until this time the expenses of the Avar had been paid in

coin, or in the demand notes just referred to ; and for some time after-

wards, they continued to be paid in these notes, which, if not redeemed
in coin, were received as coin in the payment of duties.

Subsequently, on the 25th of February, 1862 (Id. 345), a new policj*

became necessar}^ in consequence of the susiV^nsion and of the con-

dition of the country, and was adopted. The notes hitherto issued,

as has just been stated, were called treasury notes, and were payable

on demand in coin. The Act now passed authorized the issue of bills

for circulation under the name of United States notes, made payable to

bearer, but not expressed to be payable on demand, to the amount of

$150,000,000; and this amount was increased by subsequent Acts to

$450,000,000, of which $50,000,000 were to be'held in reserve, and

onl}- to be issued for a special purpose, and under special directions as

to their withdrawal from circulation. Act of Jul}- 11th, 1862, Id. 532 ;

Act of March 3d, 1863, Id. 710. These notes, until after the close of

the war, were always convertible into, or receivable at par for bonds

payable in coin, and bearing coin interest, at a rate not less than five

per cent, and the Acts by which they were authorized, declared them

to be lawful money and a legal tender. This currenc}', issued directly

by the government for the disbursement of the war and other expendi-

tures, could not, obviously, be a proper object of taxation.

But on the 25th of February, 1863, the Act authorizing national

banking associations (Act of March 3d, 1863, 12 Stat, at Large, 670)

was passed, in which, for the first time during many 3'ears, Congress

recognized the expediency and duty of imposing a tax upon currency.

By this Act a tax of two per cent annually was imposed on the circu-

lation of the associations authorized b}' it. Soon after, by the Act of

March 3d, 1863 (Id. 712), a similar but lighter tax of one per cent

annually was imposed on the circulation of State banks in certain pro-

portions to their capital, and of two per cent on the excess ; and the

tax on the national associations was reduced to the same rates.

Both Acts also imposed taxes on capital and deposits, which need

not be noticed here.

At a later date, by the Act of June 3d, 1864 (13 Id. Ill), which

was substituted for the Act of Februarj' 25th, 1863, authorizing na-

tional banking associations, the rate of tax on circulation was con-

tinued and applied to the whole amount of it, ami the shares of their
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stockholders were also subjected to taxation by the States ; and a few

dajs afterwards, bj^ the Act of June 30th, 1864 (Id. 277) , to provide ways

and means for the support of the government, the tax on the circula-

tion of the State banks was also continued at the same annual rate of

one per cent, as before, but payment was required in monthly instal-

ments of one-twelfth of one per cent, with monthly reports from each

State bank of the amount in circulation.

It can hardly be doubted that the object of this provision was to in-

form the proper authorities of the exact amount of paper money in

circulation, with a view to its regulation b}' law.

The first step taken by Congress in that direction was by the Act of

July 17, 1862 (Act of March 3d, 1863, 12 Stat, at Large, 592), prohib-

iting the issue and circulation of notes under one dollar by any person

or corporation. The Act just referred to was the next, anj it was

followed some mouths later by the Act of March 3d, 1866, amendatory

of the prior internal revenue Acts, the sixth section of which provides,

" that every national banking association, State bank, or State banking

association, shall pay a tax of ten per centum on the amount of the

notes of any State bank, or State banking association, paid out by them

after the 1st day of July, 1866." 13 Id. 484.

The same provision was re-enacted, with a more extended applica-

tion, on the 13th of Jul^', 1866, in these words: "Every national

banking association. State bank, or State banking association, shall

pa}' a tax of ten per centum on the amount of notes of any person,

State bank, or State banking association used for circulation, and paid

out by them after the first day of August, 1866, and such tax shall be

assessed and paid in such manner as shall be prescribed by the

commissioner of internal revenue." 14 Id. 146.

The constitutionality of this last provision is now drawn in question,

and this brief statement of the recent legislation of Congress has

been made for the purpose of placing in a clear light its scope and

bearing, especially as developed in the provisions just cited. It will be

seen that when the policy of taxing bank circulation was first adopted

in 1863, Congress was inclined to discriminate for, rather than against,

the circulation of the State banks ; but that when the country had been

sufficiently furnished with a national currency b}' the issues of United

States notes and of national bank notes, the discrimination was turned,

and very decidedly turned, in the opposite direction.

The general question now before us is, whether or not the tax of ten

per cent, imposed on State banks or national banks paying out the

notes of individuals or State banks used for circulation, is repugnant

to the Constitution of the United States.

In support of the position that the Act of Congress, so far as it

provides for the lev}' and collection of this tax, is repugnant to the

Constitution, two propositions have been argued with much force and

earnestness. The first is that the tax in question is a direct tax, and

has not been apportioned among the States agreeably to the Constitu-



1338 VEAZIE BANK V. FENNO. [CHAP. VII.

tion. The second is that the Act imposing the tax impairs a franchise

granted by the State, and that Congress has no power to pass any law

with that intent or effect.

The first of these propositions will be first examined. . . .

It may be safely assumed, therefore, as the unanimous judgment
of the court, that a tax on carriages is not a direct tax. And it may
further be talven as established upon the testimony' of Paterson, that

the words direct taxes, as used in the Constitution, comprehended only

capitation taxes, and taxes on land, and perhaps taxes on personal

property bj- general valuation and assessment of the various descrip-

tions possessed within the several States.

It follows necessarily that the power to tax without apportionment

extends to all other objects. Taxes on other objects are included

under the heads of taxes not direct, duties, im^iosts, and excises, and
must be laid and collected by the rule of uniformity. The tax under

consideration is a tax on bank circulation, and may very well be classed

under the head of duties. Certainly it is not, in the sense of the Con-

stitution, a direct tax. It may be said to come within the same cate-

gory of taxation as the tax on incomes of insurance companies, which

this court, at the last term, in the ease oi Pacific Insurance Company
v. Soule, 7 Wall. 434, held not to be a direct tax.

Is it, then, a tax on a franchise granted by a State, which Congress,

upon any principle exempting the reserved powei's of the States from

impairment by tcixation, must be held to have no authority to laj' and

collect? We do not say that there may not be such a tax. It may be

admitted that the reserved rights of tlie States, such as the right to pass

laws, to give effect to laws through executive action, to administer

justice through the courts, and to emplo}' all necessary agencies for

legitimate purposes of State government, are not proper subjects of the

taxing power of Congress. But it cannot be admitted that franchises

granted by a State are necessarily exempt from taxation ; for fran-

chises are property, often very valuable and productive pioperty

;

and when not conferred for the purpose of giving effect to some re-

served power of a State, seem to be as properly objects of taxation

as any other property.

But in the case before us the object of taxation is not the franchise

of the bank, but property created, or contracts made and issued under

the franchise, or power to issue bank bills. A railroad company, in the

exercise of its corporate franchises, issues freight receipts, bills of lad-

ing, and passenger tickets ; and it cannot be doubted that the or-

ganization of railroads is quite as important to the State as the

organization of banks. But it will hardly be questioned that these

contracts of the company are objects of taxation within the powers of

Congress, and not exempted b}- any relation to the State which granted

the charter of the railroad. And it seems difficult to distinguish the

taxation of notes issued for circulation from the taxation of these

railroad contracts. Both descriptions of contracts n.-e means of profit
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to the corporations which issue them ; and both, as we think, may
proper!}' be made contributory to the pubHc revenue.

It is insisted, however, that the tax in tlie case before us is excessive,

and so excessive as to indicate a purpose on the part of Congress to

destroy the franchise of the bank, and is, therefore, beyond the

conslitutional power of Congress.

The first answer to this is that the judicial cannot prescribe to the

legisU\tive department of the government Umitations upon the exercise

of its acknowledged powers. The power to tax may be exercised

oppressively upon persons, but the responsibihty of the legislature is

not to the courts, but to the people by whom its members are elected.

So if a particular tax bears heavily upon a corporation, or a class of

corporations, it cannot, for that reason onl}', be pronounced contrary to

the Constitution.

But there is another answer which vindicates equally the wisdom and

the power of Congress.

It cannot be doubted that under the Constitution the power to pro-

vide a circulation of coin is given to Congress. And it is settled b}- the

uniform practice of the government and by repeated decisions, thot

Congress may constitutionallj' authorize the emission of bills of credit.

It is not important here, to decide whether the qnalit}' of legal tender,

in payment of debts, can be constitutionally imparted to these bills ; it

is enough to say, that there can be no question of the power of the gov-

ernment to emit them ; to make them receivable in payment of debts

to itself; to fit them for use b}' those who see fit to use them in all the

transactions of commerce ; to provide for their redemption ; to make
them a currency, uniform in value and description, and convenient and
useful for circulation. These powers, until recentl}-, were only partially

and occasionally exercised. Lately, however, the}' have been called

into full activity, and Congress has undertaken to supply a currency

for the entire country.

The methods adopted for the supply of this currency were briefly

explained in the first part of this opinion. It now consists of coin,

of United States notes, and of the notes of the national banks. Both
descriptions of notes may be properly described as bills of credit, for

both are furnished by the government ; both are issued on the credit of

the government ; and the government is responsible for the redemption
of both

;
primarily as to the first description, and immediately upon

default of the bank, as to the second. When these bills shall he made
convertible into coin, at the will of the holder, this currency will, per-

haps, satisfy the wants of the community, in respect to a circulating

medium, as perfectly as any mixed currency that can be devised.

Having thus, in the exercise of undisputed constitutional powers,

undertaken to provide a currency for the whole country, it cannot 1)e

questioned that Congress may, constitutionally, secure the benefit of it

to the people by appropriate legislation. To this end, Congress has

denied the quality of legal tender to foreign coins, and has provided
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b}' law against the imposition of counterfeit and base coin on the
community. To the same end, Congress may restrain, by suitable

enactments, the circulation as money of any notes not issued under
its own authority. Without this power, indeed, its attempts to secure
a sound and uniform currency for the country must be futile.

Viewed in this light, as well as in the other light of a duty on con-

tracts or property, we cannot doubt the constitutionality of the tax
under consideration. The three questions certified from the Circuit

Court of the District of Maine must, therefore, be answered

Affirmatively.^
[Nelson, J., for himself and Davis, J., gave a dissenting opinion.]

M'CULLOCH V. THE STATE OF MARYLAND.

Supreme Court of the United States. 1819.

[4 Wheat. 316.]

[The statement of facts and the first part of the opinion are given,

siqjra, 271. The rest of the opinion, beginning on p. 425 of 4 Wheat-
on's Reports, here follows.]

Marshall, C. J. ... 2. Whether the State of Mar^-land raay, with-

out violating the Constitution, tax that branch?

That the power of taxation is one of vital importance ; that it is re-

tained b}' the States ; that it is not abridged by the grant of a similar

power to the government of the Union ; that it is to be concurrently

exercised b}' the two governments : are truths which have never been

denied. But, such is the paramount character of the Constitution, that

its capacity to withdraw anj' subject from the action of even this power,

is admitierl. The States are expressly forbidden to lay an}' duties on

imports or exports, except what may be absolutely necessary for exe-

cuting their inspection laws. If the obligation of this prohibition must

be conceded — if it may restrain a State from the exercise of its taxing

power on imports and exports ; the same paramount character would

seem to restrain, as it certainly may restrain, a State from such other

exercise of this power, as is in its nature incompatible with, and repug-

nant to, the constitutional laws of the Union. A law, absolutely re-

1 Affirmed in Nat. Bank v. U. S., 101 U. S. 1 (1879). In The Head Money Cases,

112 U. S. 580, 596 (1884), Miller, J., for the court, said: "In the case of Veazie

Bank V. Fenno, 8 Wall. 53.3, 549, the enormous tax of eight [sic] per cent per annum

on the circulation of State banks, which was designed, and did have the effect, to

drive all such circulation out of existence, was upheld because it was a means prop-

erly adopted by Congress to protect the currency which it had created, namely, the

legal-tender notes and the notes of the national banks. It was not subject, therefore,

to the rules which would invalidate an ordinary tax, pure and simple." Compare

1 Hare, Am. Const. Law, 294, 295, 474. — Ed.
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pugnant to another, as entirely repeals that other as if express terms

of repeal were used.

On tliis ground the counsel for the bank place its claim to be ex-

empted from the power of a State to tax its operations. There is no

express provision for the case, but the claim has been sustained on a

principle which so entireh* pervades the Constitution, is so intermixed

with the materials which compose it, so interwoven with its web, so

blended with its texture, as to be incapable of being separated from it,

without rending it into shreds.

This great principle is, that the Constitution and the laws made in

pursuance thereof are supreme ; that thej- control the Constitution and

laws of the respective States, and cannot be controlled by them. From

this, which may be almost termed an axiom, other propositions are

deduced as corollaries, on the truth or error of which, and on their

application to this case, the cause has been supposed to depend. These

are, 1st. That a power to create implies a power to preserve. 2d.

That a power to destroy, if wielded by a different hand, is hostile to,

and incompatible with, these powers to create and to preserve. 3d.

Tiiat where this repugnancy exists, that authority which is supreme

must control, not ^'ield to that over which it is supreme.

These propositions, as abstract truths, would, perhaps, never be con-

troverted. Their application to this case, however, has been denied ;

and, both in maintaining the affirmative and the negative, a splendor

of eloquence, and strength of argument, seldom, if ever, surpassed,

have been displayed.

The power of Congress to create, and of course to continue, the bank,

was the subject of the preceding part of this opinion ; and is no longer

to be considered as questionable.

That the power of taxing it b}' the States may be exercised so as to

destro}' it, is too obvious to be denied. But taxation is said to be an

absolute power, which acknowledges no other hmits than those expressly

prescriber'. in the Constitution, and like sovereign power of every other

description, is trusted to the discretion of those who use it. But the

verv terras of this argument admit that the sovereignt}' of the State, in

the article of taxation itself, is subordinate to, and may be controlled

b}-, the Constitution of the United States. How far it has been con-

trolled by that instrument must be a question of construction. In

making this construction, no principle not declared, can be admissible,

which woukl defeat the legitimate operations of a supreme government.

It is of the verv essence of supremac}- to remove all obstacles to its

action within its own sphere, and so to modif}' ever\' power vested in

subordinate governments, as to exempt its own operations from their

own influence. This effect need not be stated in terms. It is so in-

volved ia the declaration of supremacy, so necessarily implied in it,

that the expression of it could not make it more certain. "We must,

therefore, keep it in view while construing the Constitution.

The argument on the part of the State of Maryland, is, not that the



1342 M'CULLOCH v. state of MARYLAND. [cHAr. VII.

States may directly resist a law of Congress, but that they may exer-
cise their acknowledged powers upon it, and that the Constitution leaves
them this right m the confidence that they will not abuse it.

Before we proceed to examine this argument, and to subject it to the
test of the Constitution, we must be permitted to bestow a few consid-
erations on the nature and extent of this original right of taxation,
which is acknowledged to remain with the States. It is admitted that
the power of taxing the people and their property is essential to the
very existence of government, and may be legitimately exercised on
the objects to which it is applicable, to the utmost extent to which the
government may choose to carry it. The only security against the

abuse of this power, is found in the structure of the government itself.

In imposing a tax the legislature acts upon its constituents. This is in

general a sufficient security against erroneous and oppressive taxation.

The people of a State, therefore, give to their government a right of

taxing themselves and their property, and as the exigencies of govern-

ment cannot be limited, they prescribe no limits to the exercise of this

right, resting confidently on the interest "of the legislator, and on the

influence of the constituents over their representative, to guard them
against its abuse. But the means employed by the government of the

Union have no such security, nor is the right of a State to tax them
sustained by the same theory. Those means are not given by the peo-

ple of a particular State, not given by the constituents of the legisla-

ture, which claim the right to tax them, but b}' the people of all the

States. They are given by all, for the benefit of all— and upon
theory, should be subjected to that government onl}' which belongs

to alf.

It may be objected to this definition, that the power of taxation is

not confined to the people and property of a State. It maj' be exer-

cised upon every object brought within its jurisdiction.

This is true. But to what source do we trace this right? It is

obvious, that it is an incident of sovereignty, and is co-extensive with

that to which it is an incident. All subjects over which the sovereign

power of a State extends, are objects of taxation ; but those over which

It does not extend, are, upon the soundest principles, exempt from taxa-

tion. This proposition may almost be pronounced self-evident.

The sovereignty of a State extends to everything which exists by
its own authority-, or is introduced by its permission ; but does it extend

to those means which are employed by Congress to cany into execu-

tion powers conferred on that body b}' the people of the United States?

We think it demonstrable that it does not. Those powers are not given

by the people of a single State. They are given by the people of the

United States, to a government whose laws, made in pursuance of the

Constitution, are declared to be supreme. Consequently, the people of

a single State cannot confer a sovereignt}' which will extend over them.

If we measure the power of taxation residing in a State, b}' the extent

of sovereignty which the people of a single State possess, and can con-
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fer on its government, we have an intelligible standard, applicable to

ever3' case to which the power may be applied. We have a principle

which leaves the power of taxing the people and property' of a State

unimpaired ; which leaves to a State the command of all its resources,

and which places beyond its reach, all those powers which are conferred

by the people of the United States on the government of the Union,

and all those means which are given for the purpose of carrying those

powers into execution. We have a principle which is safe for the States,

and safe for the Union. We are relieved, as we ought to be, from

clashing sovereignty ; from interfering powers ; from a repugnancy

between a right in one government to pull down what there is an

acknowledged right in another to build up ; from the incompatibility- of

a right in one government to destroy what there is a right in another to

preserve. We are not driven to the perplexing inquiry, so unfit for the

judicial department, what degree of taxation is the legitimate use, and

what degree may amount to the abuse of the power. The attempt to

use it on the means employed by the government of the Union, in pur-

suance of the Constitution, is itself an abuse, because it is the usurpa-

tion of a power, which the people of a single State cannot give.

We find, then, on just theory, a total failure of this original right to

tax the means employed by the government of the Union, for the exe-

cution of its powers. The right never existed, and the question whether

it has been surrendered, cannot arise.

But, waiving this theory for the present, let us resume the inquiry,

whether this power can be exercised by the respective States, consist-

ently with a fair construction of the Constitution?

Tliat the power to tax involves the power to destroy ; that the power
to destroy may defeat and render useless the power to create ; that

there is a plain repugnance, in conferring on one government a power
to control the constitutional measures of another, which other, with

respect to those very measures, is declared to be supreme over that

which exerts the control, are propositions not to be denied. But all

inconsistencies are to be reconciled by the magic of the word " confi-

dence." Taxation, it is said, does not necessarily and unavoidably
destroy. To carry it to the excess of destruction would be an abuse,

to presume which, would banish that confidence which is essential to all

government.

But is this a case of confidence? Would the people of any one
State trust those of another with a power to control the most insignifi-

cant operations of their State government? "We know they would not.

Wlij-, then, should we suppose that the people of any one State should
be willing to trust those of another with a power to control the opera-

tions of a government to which they have confided their most impor-
tant and most valuable interests? In the legislature of the Union
alone, are all represented. The legislature of the Union alone, there-

fore, can be trusted by the people with the power of controlling meas-
ures which concern all, in the confidence that it will not be alnised
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This, then, is not a case of confidence, and we must consider it as it

really is.

If we apply the principle for which the State of Maryland contends,

to the Constitution generally, we shall find it capable of changing

totally the character of that instrument. We shall find it capable of

arresting all the measures of the government, and of prostrating it at

the foot of the States. The American people have declared their Con-

stitution, and the laws made in pursuance thereof, to be supreme ; but

this principle would transfer the supremacj', in fact, to the States.

If the States may tax one instrument, employed by the government

in the execution of its powers, the}' may tax any and every other instru-

ment. The}' may tax the mail ; they may tax the mint ; the}- may tax

patent rights ; they may tax the paj)ers of the custom-house ; they may
tax judicial process ; they may tax all the means employed by the

government, to an excess which would defeat all the ends of govern-

ment. This was not intended by the American people. They did not

design to make their government depent^ent on the States.

Gentlemen say, they do not claim the right to extend State taxation

to these objects. They limit their pretensions to property. But on

what principle is this distinction made? Those who make it have fur-

nished no reason for it, and the principle for which they contend denies

it. They contend that the power of taxation has no other limit than is

found in the 10th section of the 1st article of the Constitution; that,

with respect to everything else, the power of the States is supreme, and

admits of no control. If this be true, the distinction between propert}'

and other subjects to which the power of taxation is applicable, is

merely arbitrary, and can never be sustained. This is not all. If the

controlling power of the States be established ; if their supremacy as to

taxation be acknowledged ; what is to restrain their exercising this con-

trol in any shape they may please to give it? Their sovereignty is not

confined to taxation. That is not the only mode in which it might be

displayed. The question is, in truth, a question of supremacy ; and if

the right of the States to tax the means employed by the general

government be conceded, the declaration that the Constitution, and the

laws made in pursuance thereof, shall be the supreme law of the land,

is empty and unmeaning declamation.

In the course of the argument, the " Federalist" has been quoted ; and

the opinions expressed by the authors of that work have been justly

supposed to be entitled to great respect in expounding the Constitution.

No tribute can be paid to them which exceeds their merit ; but in

applying their opinions to the cases which may arise in the progress of

our government, a right to judge of their correctness must be retained
;

and, to understand the argument, we must examine the proposition it

maintains, and the objections against which it is directed. The subject

of those numbers, from which passages have been cited, is the unlim-

ited power of taxation which is vested in the general government. The

objection to this unlimited power, which the argument seeks to remove,
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is stated with fulness and clearness. It is "that an indefinite power

of taxation in the latter (the government of the Union) might, and prob-

ably would, in time, deprive the former (the government of the States)

of the means of providing for their own necessities ; and would subject

them entirely to the mere}' of the national legislature. As the laws of

the Union are to become the supreme law of the land ; as it is to have

power to pass all laws that may be necessary for carrying into execu-

tion the authorities with which it is proposed to vest it ; the national

government might at any time abolish the taxes imposed for State

objects, upon the pretence of an interference with its own. It might

allege a necessity for doing this, in order to give efficacy to the national

revenues ; and thus all the resources of taxation might, by degrees,

become the subjects of Federal monopol}', to the entire exclusion and

destruction of the State governments."

The objections to the Constitution which are noticed in these num-

bers, were to the undefined power of the government to tax, not to the

incidental privilege of exempting its own measures from State taxation.

The consequences apprehended from this undefined power were, that

it would absorb all the objects of taxation, "to the exclusion and

destruction of the State governments." The arguments of the " Feder-

alist " are intended to prove the fallacy of these apprehensions ; not to

prove that the government was incapable of executing an}' of its

powers, without exposing the means it employed to the embarrassments

of State taxation. Arguments urged against these objections, and

these apprehensions, are to be understood as relating to the points they

mean to prove. Had the authors of those excellent essays been asked,

whether the}' contended for that construction of the Constitution, which

would place within the reach of the States those measures which the

government might adopt for the execution of its powers ; no man, who
has read their instructive pages, will hesitate to admit, that their

answer must have been in the negative.

It has also been insisted, that, as the power of taxation in the gen-

eral and State governments is acknowledged to be concurrent, every

argument which would sustain the right of the general government
to tax banks chartered by the States, will equally sustain the right of

the States to tax banks chartered by the general government.

But the two cases are not on the same reason. The people of all the

States have created the general government, and have conferred upon
it the general power of taxation. The people of all the States, and the

States themselves, are represented in Congress, and, by their repre-

sentatives, exercise this power. When they tax the chartered institu-

tions of the States, they tax their constituents ; and these taxes must
be uniform. Hut when a State taxes the operations of the government

of the United States, it acts upon institutions created, not by their own
constituents, but by people over whom they claim no control. It acts

upon the measures of a government created by others as well as them-

selves, for the benefit of others in common with themselves. The
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difference is tliat which always exists, and always must exist, between

the action of the whole on a part, and the action of a part on tlie whole

— between the laws of a government declared to be supreme, and those

of a government which, when in opposition to those laws, is not

supreme.

But if the full application of this argument could be admitted, it

might bring into question the right of Congress to tax the State banks,

and could not prove the right of the States to tax the Bank of the

United States.

The court has bestowed on this subject its most deliberate consider-

ation. The result is a conviction that the States have no power, by

taxation or otherwise, to retard, impede, burden, or in any manner

control, the operations of the constitutional laws enacted by Congress

to carr}' into execution the powers vested in the general government.

This is, we think, the unavoidable consequence of that supremacy which

the Constitution has declared.

We are unanimously of opinion, that the law passed by the legisla-

ture of Maryland, imposing a tax on the Bank of the United States, is

unconstitutional and void.

This opinion does not deprive the States of any resources wOiich

they originally possessed. It does not extend to a tax paid by the

real property of the bank, in common with the other real property

within the State, nor to a tax imposed on the interest which the citi-

zens of Maryland may hold in this institution, in common with other

property of the same description throughout the State. But this is a

tax on the operations of the bank, and is, consequentl}', a tax on the

operation of an instrument emplo3-ed by the government of the Union

to carry its powers into execution. Such a tax must be unconstitutional.^

WESTON ET AL. V. THE CITY COUNCIL OF CHARLESTON.

Supreme Court of the United States. 1829.

[2 Pet. 449.]

This was a writ of error to the Constitutional Court of South

Carolina.

On the 20th of February, 1823, the City Council of Charleston passed

" an ordinance to raise supplies for the use of the city of Charleston,

for the year 1823." The ordinance provides " that the following

species of property, owned and possessed within the limits of the city

of Charleston, shall be subject to taxation in the manner, and at the

1 The court, having been asked in Osborn v. U. S. Bank, 9 Wheat 738, 859 (1824),

tn allow a re-argument of this general question, did so, and thereupon affirmed the

provious decision.— Ed.



CHAP. VII.] WESTON ET AL. V. CITY OF CHARLESTON. 1347

rate, and conformably to the provisions hereinafter specified ; that is

to say, all personal estate, consisting of bonds, notes, insurance

stock, six and seven per cent stock of the United States, or other

obligations upon which interest has been or will be received daring the

year, over and above the interest which has been paid (funded stock

of this State, and stock of the incorporated banks of this State and

the United States Bank excepted) twenty-five cents upon every hundred

dollars."

In the Court of Common Pleas for the Charleston district, the

plaintiffs in error, in May, 1823, filed a suggestion for a prohibi-

tion, as owners of United States stock, against the City Council of

Charleston, to restrain them from levying under the ordinances, on six

and seven per cent stock of the United States and the tax imposed

under the ordinance ; on the ground that the ordinance, so far as it

imposes a tax on the stock of the United States, is contrary to the

Constitution of the United States.

The prohibition having been granted, the City Council applied to the

Constitutional Court, the highest court of law in the State, to reverse

the order, on the ground that the ordinance was not repugnant to the

Constitution of the United States ; and the proceedings in the case

having been removed to the said court, the said court in May Term,

1823, by a majority of their judges (four being in favor of the con-

stitutionality of the ordinance, and three against it), decided that the

said ordinance did not violate the Constitution of the United States, in

imposing a tax upon the holders of United States stock. From this

decision the relators appealed by writ of error to the Supreme Court
of the United States. The error assigned in this court was : that the

judgment of the Constitutional Court was erroneous, in that it decided

the ordinance of the City Council of Charleston not to be repugnant

to the Constitution of the United States.

The case was argued by Mr. Haym, for the plaintiffs in error ; and
by Mr. Cruger and Mr. Legare, for the defendants.

Marshall, C. J. . . . This brings us to the main question. Is the

stock issued for loans made to the government of the United States

liable to be taxed by States and corporations ?

Congress has power " to borrow money on the credit of the United
States." The stock it issues is the evidence of a debt created by the

exercise of this power. The tax in question is a tax upon the con-

tract subsisting between the government and the individual. It bears

directly upon that contract, while subsisting and in full force. The
power operates upon the contract the instant it is framed, and must
imply a right to affect that contract.

If the States and corporations throughout the Union possess the

power to tax a contract for the loan of mone}^ what shall arrest this

principle in its application to every other contract? What measure
can government adopt which will not be exposed to its influence?

But it is unnecessary to pursue this principle through its diversified
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application to all the contracts, and to the various operations of gov-

ernment. No one can be selected which is of more vital interest to the

community than this of borrowing money on the credit of the United

States. No power has been conferred by the American people on their

government, the free and unburdened exercise of which more deeply

affects every member of our republic. In war, when the honor, the

safety, the independence of the nation are to be defended, when all

its resources are to be strained to the utmost, credit must be brought

in aid of taxation, and the abundant revenue of peace and prosperity

must be anticipated to supply the exigencies, the urgent demands of

the moment. The people, for objects the most important which can

occur in the progress of nations, have empowered their government to

make these anticipations, " to borrow money on the credit of the

United States." Can anything be more dangerous, or more injurious,

than the admission of a principle which authorizes every State and

every corporation in the Union which possesses the right of taxation,

to burden the exercise of this power at their discretion ?

If the right to impose the tax exists, it is a right which in its nature

acknowledges no limits. It may be carried to any extent within the

jurisdiction of the State or corporation which imposes it, which the

will of each State and corporation may prescribe. A power which is

given by the whole American people for their common good, which is

to be exercised at the most critical periods for the most important pur-

poses, on the free exercise of which the interests certainly, perhaps the

liberty of the whole may depend ; may be burdened, impeded, if not

arrested, by any of the organized parts of the confederacy.

In a society formed like ours, with one supreme government for

national purposes, and numerous State governments for other pur-

poses, in many respects independent, and in the uncontrolled exercise of

many important powers, occasional interferences ought not to surprise

us. The power of taxation is one of the most essential to a State,

and one of the most extensive in its operation. The attempt to main-

tain a rule wdiich shall limit its exercise, is undoubtedly among the

most delicate and difficult duties which can devolve on those whose

province it is to expound the supreme law of the land in its application

to the cases of individuals. This duty has more than once devolved

on this court. In the performance of it we have considered it as a

necessary consequence from the supremacy of the government of the

whole, that its action in the exercise of its legitimate powers, should

be free and unembarrassed by any conflicting powers in the possession

of its parts ; that the powers of a State cannot rightfully be so exer-

cised as to impede and obstruct the free course of those measures

which the government of the States united may rightfully adopt.

This subject was brought before the court in the case of ]\rCuUoch

V. The State of Maryland, 4 Wheaton, 316, when it was thoroughly

argued and deliberately considered. The question decided in that case

bears a near resemblance to that which is involved in this. It was
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discussed at the bar in all its relations, and examined by the court

with its utmost attention. We will not repeat the reasoning wnich

conducted us to the conclusion thus formed, but that conclusion was

that " all subjects over which the sovereign power of a State extends,

are objects of taxation ; but those over which it does not extend, are

upon the soundest principles exempt from taxation." " The sover-

eignty of a State extends to everything which exists by its own author-

ity, or is introduced by its permission;" but not "to those means

which are employed by Congress to carry into execution powers con-

ferred on that body by the people of the United States." " The

attempt to use" the power of taxation " on the means employed by

the government of the Union in pursuance of the Constitution, is itself

an abuse, because it is the usurpation of a power which the people of

a single State cannot give."

The court said in that case, that "the States have no po.ver by

taxation, or otherwise, to retard, impede, burden, or in any manner

control the operation of the constitutional laws enacted by Congress,

to carry into execution the powers vested in the general government."

AVe retain the opinions which were then expressed. A contract

made by the government in the exercise of its power, to borrow money
on the credit of the United States, is undoubtedly independent of the

will of any State in which the individual who lends may reside, and is

undoubtedly an operation essential to the important objects for which

the government was created. It ought, therefore, on the principles

settled in the case of 3I'CuUoc?i v. The State of Maryland, to be ex-

empt from State taxation, and consequently from being taxed by

corporations deriving their power from States.

It is admitted that the power of the government to borrow money
cannot be directly opposed, and that any law directly obstructing

its operation would be void ; but a distinction is taken between

direct opposition and those measures which may consequentially affect

it ; that is, that a law prohibiting loans to the United States would

be void, but a tax on them to any amount is allowable.

It is, we think, impossible not to perceive the intimate connection

which exists between these two modes of acting on the subject.

It is not the want of original power in an independent sovereign

State, to prohibit loans to a foreign government, which restrains tlie

legislature from direct opposition to those made by the United States.

The restraint is imposed by our Constitution. The American people

have conferred the power of borrowing money on their government,

and by making tliat government supreme, have shielded its action, in

the exercise of this power, from the action of the local governments.

The grant of the power is incompatible with a restraining or control-

ling power, and the declaration of supremacy is a declaration that no

such restraining or controlling power shall be exercised.

The right to tax the contract to any extent, when made, must oper-

ate upon the power to borrow before it is exercised, and have a

VOL. 11. — u
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sensible influence on the contract. The extent of this influence de-

pends on the will of a distinct government. To any extent, however
inconsiderable, it is a burden on the operations of government. It

may be carried to an extent which shall arrest them entirely.

It is admitted by the counsel for the defendants, that the power to

tax stock must affect the terms on which loans will be made ; but

this objection, it is said, has no more weight when urged against the

application of an acknowledged power to government stock, than if

urged against its application to lauds sold by the United States.

The distinction is, we think, apparent. When lands are sold, no

connection remains between the purchaser and the government. The
lands purchased become a part of the mass of propenj in the country

vrith no implied exemption from common burdens. All lands are

derived from the general or particular government, and all lands are

subject to taxation. Lands sold are in the condition of Jioney bor-

rowed and repaid. Its liability to taxation in any form it may then

assume is not questioned. The connection between the borrower and

the lender is dissolved. It is no burden on loans, it is no impediment

to the power of borrowing, that the money, when repaid, loses its ex-

emption from taxation. But a tax upon debts due from the govern-

ment, stands, we think, on very different principles from a tax on

lands which the government has sold.

" The Federalist" has been quoted in the argument, and an eloquent

and well- merited eulogy has been bestowed on the great statesman who

is supposed to be the author of the number from w^hich the quotation

was made. This high authority was also relied upon in the case of

M'C^dloch V. Tlie State of Maryland, and was considered by the

court. Without repeating what was then said, we refer to it as ex-

hibiting our view of the sentiments expressed on this subject by the

authors of that work.

It has been supposed that a tax on stock comes within the excep-

tions stilted in the case of JlfCnlloch v. The State of Maryland. We
do not think so. The Bank of the United States is an instrument

essential to the fiscal operations of the government, and the power

which might be exercised to its destruction was denied. But property

acquired by that corporation in a State was supposed to be placed in

the same condition with property acquired by an individual.

The tax on government stock is thought by this court to be a tax on

the contract, a tax on the power to borrow money on the credit of the

United States, and consequently to be repugnant to the Constitution.

We are, therefore, of opinion that the judgment of the Constitu-

tional Court of the State of South Carolina, reversing the order made

by the Court of Common Pleas, awarding a prohil)ition to the City

Council of Charleston, to restrain them from levying a tax imposed on

six and seven per cent stock of the United States, under an ordinance

to raise supplies to the use of the city of Charleston for the year

1823, is erroneous in this ; that the said Constitutional Court adjudged
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that the said ordiaance was not repugnant to the Constitution of the

United States ; whereas, this court is of opinion that such repugnancy

does exist. We are, therefore, of opinion that the said judgment

ought to be reversed and annulled, and the cause remanded to the

Constitutional Court for the State of South Carolina, that farther pro-

ceedings may be had therein according to law.'

[Johnson, J., and Thompson, J., gave dissenting opinions, to the

effect that the tax was good as being a general tax on incomes, and

that there was no sufficient reason for holding the income from United

States securities exempt.]

1 And so The Banks v. The Mayor, 7 Wall. 16 (1868). In Batikv. Supervisors,

Id. 26 (1868), the same question arose in relation to the legal-tender notes of the

United States. Chase, C. J., for the court, said :
" That these notes were issued under

the autliority of the United States, and as a means to ends entirely within the consti-

tutional power of the government, was not seriously questioned upon tlie argument.

" But it was insisted that they were issued as money ; that their controlling quality

was that of money, and that therefore they were subject to taxation in the same man-

ner, and to the same extent, as coin issued under lil^e authority.

" And there is certainly much force in the argument. It is clear that these notes

•were intended to circulate as money, and, with the national bank-notes, to constitute

the credit currency of the country.

" Nor is it easy to see that taxation of these notes, used as money, and held by indi-

vidual owners, can control or embarrass the power of the government in issuing them

for circulation, more than like taxation embarrasses its power in coining and issu-

ing gold and silver money for circulation.

" Apart from the quality of legal tender impressed upon them by Acts of Con-

gress, of which we now say nothing, tlieir circulation as currency depends on the

extent to which they are received in payment, on the quantity in circulation, and on

the credit given to the promises they bear. In these respects they resemble the bank-

notes formerly issued as currency.

" But, on the other hand, it is equally clear that these notes are obligations of the

United States. Their name imports obligation. Every one of them expresses upon

its face an engagement of the nation to pay to the bearer a certain sum. The dollar

note is an engagement to pay a dollar, and the dollar intended is the coined dollar of the

United States ; a certain quantity in weight and fineness of gold or silver, authenti-

cated as such by the stamp of the government. No other dollars had before been

recognized by the legislation of the national government as lawful money.
" Would, then, their usefulness and value as means to the exercise of the functions

of government, be inj riously affected by State taxation ?

" It cannot be said, as we have already intimated, that the same inconveniences as

would arise from the taxation of bonds and other interest-bearing obligations of the

government, would attend tlie taxation of notes issued for circulation as money. But

we cannot say that no embarrassment would arise from such taxation. And we think

it clearly within the discretion of Congress to determine whether, in view of all the

circumstances attending the issue of the notes, their usefulness, as a means of carrying

on the government, would be enhanced by exemption from taxation ; and within the

constitutional power of Congress, having resolved the question of usefulness affirma-

tively, to provide by law for sucli exemption.

"There remains, then, only this question, Has Congress exercised the power of

exemption 1 A careful examination of the Acts under which they were issued, ha8

left no doubt in our minds upon that point."— Ed.
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DOBBINS V. THE COMMISSIONERS OF ERIE COUNTY.

Supreme Court of the United States. 1842.

[16 Pet. 435.]

In error to the Supreme Court of Pennsylvania.

In the Court of Common Pleas of Erie County, the plaintiff in error

instituted an action against the commissioners of Erie County, the pur-

pose of which was to have a decision on the right asserted by the

commissioners of the county to assess and collect taxes on the office

of the plaintiff, a citizen, and residing in Erie County, Pennsylvania,

a captain of the United States revenue cutter.

The following case was stated and submitted to the court ; either

party to have the right to prosecute a writ of error.

"The plaintiff is and has been for the last eight years an officer of

the United States, to wit, captain of the United States revenue cutter

service ; and ever since his appointment has been in service in com-

mand of the United States revenue cutter Erie, on the Erie station.

He has been rated and assessed with county taxes for the last three

years, to wit, 1835, 1836, and 1837, as such officer of the United States,

for his office, as such, valued at five hundred dollars ; which taxes,

so rated and assessed and paid by the plaintiff, amount to the sum

of ten dollars and seventy-five cents.

" The question submitted to the court is, whether the plaintiff is lia-

ble to be rated and assessed for his office under the United States for

county rates and levies ; if he is, then judgment to be entered for the

defendants ; if not, then judgment to be entered for the plaintiff for

the sum of ten dollars and seventy-five cents."

The Court of Common Pleas gave judgment for the plaintiff, and

the case was removed to the Supreme Court of Pennsylvania ; in

which court the judgment was reversed, and a judgment was entered

for the commissioners of Erie County. The plaintiff, Daniel Dobbins,

prosecuted this writ of error.

The case was submitted to the court by Mr. Galbraith, for the plain-

tiff, and by 3Ir. Penrose, for the defendants, on printed arguments.

Mr. Justice Wayne delivered the opinion of the court. . . .

The assessment was made by the commissioners of Erie County under

the Act of Pennsylvania of the 15th April, 1834. It is believed to be

the only instance of a tax being rated in that State upon the office of

an officer of the United States. It has, however, received the sanction

of the Supreme Court. If it can be lawfully done, it cannot be doubted

that similar assessments will be made under that law, upon all other

officers of the United States, in Pennsylvania. The language of the

court is, "the case is put on the power and right to impose the tax.

In other words, is this a legitimate subject of taxation? Perhaps this
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may, in sorae measure, depend on, whether, within the true meaning
of the Acts, it is the office itself, or the emoluments of the office which
are made the subjects of taxation." In the preceding extract we gave
the language of the court. The law is, that an account shall be taken

of " all offices and posts of profit." The next section makes it the

duty of the assessors " to rate all offices and posts of profit, profes-

sions, trades, and occupations, at their discretion, having a due regard

to the profits arising therefrom."

The emoluments of the office, then, are taxable, and not the office.

But, whether it be one or the other, we cannot perceive how a tax

upon either conduces to comprehend within the terms of the Act, the

office or the compensation of an officer of the United States. It will

not do to say, as it was said in argument, that though the language of

the Act may import that offices and posts of profit were taxable, that

it was the citizen who holds the office whom the law intended to tax,

and that it was a burden he was bound to bear in return for the privi-

leges enjoyed, and the protection received from government ; and,

then, that the liability to pay the tax was a personal charge, because
the person upon whom it was assessed was a taxable person.

The first answer to be given to these suggestions, is, that the tax is

to be levied upon a valuation of the income of the office. But, besides

the obligation upon persons to pay taxes, is mistaken, and the sense

in which a tax is a personal charge, is misunderstood. The founda-
tion of the obligation to pay taxes, is not the privileges enjoyed or

the protection given to a citizen by government, though the payment
of taxes gives a right to protection. Both are enjoyed, as well by
those members of a State who do not, because they are not able to

pay taxes, as by those who are able, and do pay them. Married
women and children have privileges and protection, but they are not

assessed, unless they have goods or property separate from the heads

of families. The necessity of money for the support of States in

times of peace or war, fixes the obligation upon their citizens to pay
such taxes as may be imposed by lawful authority. And the only
sense in which a tax is a personal charge, is, that it is assessed upon
personal estate, and the profits of labor and industry. It is called a
personal charge, to distinguish such a tax from the tax upon lands and
tenements, which are enforced without any regard to the persons who
are the owners. Taxes are never assessed, unless it be a capitation

tax, upon persons as persons, but upon them on account of their goods,

and the profits made upon professions, trades, and occupations. They
are so imposed, because public revenue can only be supplied by assess-

ments upon the goods of individuals — " comprehending under the

word ' goods,' all the estate and effects which every one hath, of what-

soever sort they be. Taxes regard the persons of men only because
of their goods." The goods then are taxed and not the person. But
those who are to pay the tax are taxable persons, because they are

under an obligation to contribute from their means to the necessities
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of the State. The obligation, however, only becomes a charge upon
the person in consequence of the power in the State to enforce the

payment of taxes by coercion. This power extends to the seques-

tration of the goods, and the imprisonment of the delinquent. A tax,

according to the object upon which it is laid, may be a personal charge
;

but that IS a very different thing from its becoming a charge upon the

person, in consequence of the coercion which may be provided by law
to enforce the payment.

We have been more particular in noticing this argument, because it

enabled us to put the point upon which it was intended to bear upon
right principles. Besides, as it was drawn from the statutes of Penn-

sylvania, it implied the bupposition that her legislature, in these enact-

ments upon taxation, had disregarded those principles. But this is

not so. If the occasion was a proper one for this court to do it, we
might easily show that the Act throughout, was framed upon an en-

lightened recognition by the legislators of that State, of all the princi-

ples upon which taxes are imposed. The only difficulty in the Act has

arisen from the terms directing assessments to be made upon all offices

and posts of profit, without restricting the assessments to offices and

posts of profit held under the sovereignty of that State ; and not ex-

cluding them from being made upon offices and posts of profit of

another sovereignty— the United States.

The case being now cleared of other objections, except such as

relate to the unconstitutionality of the tax, we will consider the real

and only question in it ; that is, " whether the plaintiff is liable to be

rated and assessed for his office under the United States, for county

rates and levies?" It is not necessary for the decision of this ques-

tion, that the power of taxation in the States, and in the United States,

under the Constitution of the latter, should be minutely discussed.

Taxation is a sacred right, essential to the existence of government

;

an incident of sovereignty. The right of legislation is coextensive

with the incident, to attach it upon all persons and property within

the jurisdiction of a State. But in our system there are limitations

upon that right. There is a concurrent right of legislation in the

States and the United States, except as both are restrained by the

Constitution of the United States. Both are restrained upon this sub-

ject, by express prohibitions in the Constitution. And the States, by

sucli as are necessarily implied when the exercise of the right by a State

conflicts with the perfect execution of another sovereign power, dele-

gated to the United States. That occurs when taxation by a State

acts upon the instruments, emoluments, and persons, which the United

States may use and employ as necessary and proper means to execute

their sovereign powers. The government of the United States is su-

preme within its sphere of action. The means necessary and proper to

carry into effect the powers in the Constitution are in Congress. Tax-

ation is a sovereign power in a State ; but the collection of revenue by

imposts upon imported goods, and the regulation of commerce, are
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also sovereign powers in the United States. Let us apply then the

principles just stated, and tlie powers mentioned to the case in judg-

ment, and see what will be the result.

Congress has power to lay and collect taxes, duties, imposts, &c.,

and to regulate commerce with foreign nations and among the several

States, and with the Indian tribes. Neither can be done without legis-

lation. A complicated machinery of forms, instruments, and persons

. must be established ; revenue districts were to be designated ; col-

lectors, naval officers, surveyors, inspectors, appraisers, weighers,

measurers, and gangers must be employed ;
" the better to secure the

collection of duties on goods and on the tonnage of vessels," revenue

cutters, and officers to command them are necessar}'. The latter are

declared to be officers of the customs, and they have large powers and

authority. All of this is legislation by Congress to execute sovereign

powers. They are the means necessary to an allowed end : the end,

the great objects which the Constitution was intended to secure to the

States in their character of a nation. Is the officer, as such, less a

means to carry into effect these great objects than the vessel which he

commands, the instruments which are used to navigate her, or than

the guns put on board to enforce obedience to the law ? These inani-

mate objects, it is admitted, cannot be taxed by a State, because they

are means. Is not the officer more so, who gives use and efficacy to the

whole ? Is not compensation the means by which his services are pro-

cured and retained ? It is true it becomes his when he has earned it.

If it can be taxed by a State as compensation, will not Congress have

to graduate its amount, with reference to its reduction by the tax?

Could Congress use an uncontrolled discretion in fixing the amount of

compensation, as it would do without the interference of such a tax?

The execution of a national power by way of compensation to officers,

can in no way be subordinate to the action of the State Legislatures

upon the same subject. It would destroy also all uniformity of com-
pensation for the same service, as the taxes by the States would be

different. To alloy such a right of taxation to be in the States, would
also in effect be to give the States a revenue out of the revenue of the

United States, to which they are not constitutionally entitled, either

directly or indirectly : neither by their own action, nor by that of

Congress. The revenue of the United States is intended by the Con-
stitution, to pay the debts, and provide for the common defence and
general welfare of the United States ; to be expended, in particulars,

in carrying into effect the laws made to execute all the express powers,
" and all other powers vested by the Constitution in the government
of the United States." But the unconstitutionality of sucli taxation

by a State as that now before us may be safely put— though it is not

the only ground— upon its interference with the constitutional means
which have been legislated by the government of the United States to

carry into effect its powers to lay and collect taxes, duties, imposts,

&c., and to regulate commerce. In our view, it presents a case of as
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strong interference as was presented by the tax jmposed by Maryland,
in the case of M'Culloch, 4 Wheat. 316 ; and the tax by the City Coun-
cil of Charleston, in Weston's case, 2 Peters, 449: in both of which
it was decided by this court, that the State governments cannot lay a
tax upon the constitutional means employed by the government of the

Union to execute its constitutional powers
But we have said that the ground upon which we have just put the

unconstitutionality of the tax in the case before us, is not the sole

ground upon which our conclusion can be maintained. We will now
state another ground ; and we do so because it is applicable to exempt
the salaries of all officers of the United States from taxation by the

States.

The powers of the national government can only be executed by
officers whose services must be compensated by Congress. The allow-

ance is in its discretion. The presumption is that the compensation
given by law is no more than the services are worth, and only such
in amount as will secure from the officer the diligent performance of

his duties. '' The officers execute their offices for the public good.
This implies their right of reaping from thence the recompense the ser-

vices they may render may deserve ; " without that recompense being

in any way lessened, except by tlie sovereign power from whom the

officer derives his appointpient, or by another sovereign power to

whom the first has delegated the right of taxation over all the objects

of taxation, in common with itself, for the benefit of both. And no
diminution in the recompense of an officer is just and lawful, unless it

be prospective, or by way of taxation by the sovereignty who has a

power to impose it ; and which is intended to bear equally upon all

according to their estate.

The compensation of an officer of the United States is fixed by a

law made by Congress. It is in its exclusive discretion to determine

what shall be given. It exercises the discretion and fixes the amount,

and confers upon the officer the right to receive it when it has been

earned. Does not a tax then by a State upon the office, diminishing

the recompense, conflict with the law of the United States, which

secures it to the officer in its entireness? It certainly has such an

effect ; and any law of a State imposing such a tax cannot be consti-

tutional, because it conflicts with a law of Congress made in pursuance

of the Constitution, and which makes it the supreme law of the land.

We are, therefore, of opinion, that the judgment of the Supreme
Court of Pennsylvania, reversing the judgment of the Court of Com-
mon Pleas of Erie County, declaring the plaintiff was not liable to be

rated and assessed for county rates and levies for his office under the

United States, is erroneous ; in this— that the said Supreme Court

adjudged that the Act of Pennsylvania embracing all offices and posts

of profit, comprehending offices of the United States, was not repug-

nant to the Constitution and laws of the United States ; whereas this

court is of opinion that such repugnancy does exist. We are, there-
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fore, of opinion that the said judgment ought to be reversed and

annulled ; and the cause remanded to the said Supreme Court of

Pennsylvania, in and for the western district, with directions to atfirm

the judgment of the Court of Common Pleas of Erie County.^

In Banh of Commerce v. New York City, 2 Black, 620 (1862), the

capital of the plaintiff was chiefl}' invested in " stocks, bonds, and

securities " of the United States. Nelson, J., for the court, said

:

"The question involved in this case is, whether or not the stock of

the United States, constituting a part or the whole of the capital stock

of a bank organized under the banking laws of New York, is subject to

State taxation. The capital of the bank is taxed under existing laws

in that State upon valuation like the propertv of individual citizens, and

not as formerly on the amount of the nominal capital, without regard

to loss or depreciation. According to that system of taxation it was
immaterial as to the character or description of property which consti-

tuted the capital, as the tax imposed was whoUj' irrespective of it.

The tax was like one annexed to the franchise as a rojalty for the

grant. But since the change of this system, it is agreed the tax is upon

the property constituting the capital." Held^ that the case was within

the principle of Weston v. Charleston.

In the Bank Tax Case, 2 Wall. 200 (1864), under a New York statute

of 1863, passed just after the decision in Bank of Comm,erce v. N. Y.

City, banks in that State whose capital was invested in bonds of the

United States were taxed " on a valuation equal to the amount of their

capital stock paid in or secured to be paid in." Nelson, J., for the

court, in holding the case to be substantially the same as Bank of
Commerce v. N. Y. City, said :

" Now, where the capital of the banks
is required or authorized by the law to be invested in stocks, and,

among others, in United States stock, under their charters or articles of

association, and this capital thus invested is made the basis of taxation

of the institutions, '.here is great difficulty in saying that it is not the

stock thus constituting the corpus or body of the capital that is taxed.

It is not easy to separate the property in which the capital is invested

from the capital itself. It requires some refinement to separate the

two thus intimately blended together. The capital is not an ideal, fic-

titious, arbitrary sum of money set down -in the articles of association,

but in the theory and practical operation of the system, is composed
of substantial property, and which gives value and solidity to the stock

of the institution. It is the foundation of its credit in the business

community. The legislature well knew the peculiar system under which
these institutions were incorporated, and the working of it; and when
providing for a tax on their capital at a valuation, they could not but

have intended a tax upon the property in which the capital had been

1 Compare U. 5 v. R. R. Co., 17 "Wall. 322 ; Melcher v. Boston, 9 Met. 73. —Ed.
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iuvested. We have seen that such is the practical effect of the tax,

and we thiuk it would be doing injustice to the iutelligeuce of the legis-

lature to hold that such was not their intent in the enactment of the

law." 1

VAN ALLEN v. THE ASSESSORS.

Supreme Court of the United States. 1865.

[3 Wall. 573.)

This was a suit involving the question of right, on the part of States,

to tax shares in the national banking associations created under the

Act of Congress of June, 1864. . . . [The statement of facts is

omitted.]

Numerous counsel appeared in the matter ; some in this immediate

case, others in other cases just hke it from the other places. Among
them llr. Evarts^ Mr. Sedgwick., Mr. IVemaine, Messrs. Edmonds
and Miller., argued against the right of ,he States to tax, and Mr. Ker-

nan, Mr. A. J. Parker, and Mr. Reynolds in favor of it. . . .

Mr. Justice Nelson delivered the opinion of the court.

The decree of the Court of Appeals, from which this case comes to

us, must be reversed, on the ground that the enabling Act of the State

of New York, passed March 9, 1865, does not conform to the limita-

tions prescribed by the Fort3'-First Section of the Act of Congress,

passed June 3, 1864, organizing the national banks, and providing for

their taxation.^ The defect is this : one of the limitations in the Act
of Congress is, " that the tax so imposed under the laws of any State

upon the shares of the associations authorized b}' this Act, shall not

exceed the rate imposed upon the shares of any of the banks organized

under the authority of the State where such association is located."

The enabling Act of the State contains no such limitation. The banks

of the State are taxed upon their capital ; and although the Act pro-

vides that the tax on the shares of the national banks shall not exceed

the par value, yet, inasmuch as the capital of the State banks may
consist of the bonds of the United States, which are exempt from State

taxation, it is easy to see that this tax on the capital is not an equiva-

lent for a tax on the shares of the stockholders.

This is an unimportant question, however, as the defect may be

readily remedied by the State legislature.

1 See Manhattan Co. v. Blalce, 148 U. S. 412 (1892).— Ed.
^ " That shares of stock in a national bank are not subject to taxation without the

consent of Congress is conceded. M'Cul/och v. Md., 4 Wheat. 316; Osborn v Dh
U. S.. 9 Wheat. 738; Weston v. Charleston, 2 Pet. 449; People v. Weaver, 100 U S
539."— Brewer, J., for the court, in Tulhott v. Silver Bow County, 139 U. S. 438. 440

(1891), — a case where the unsuccessful contention was that the permission of Con
gress did not cover the Territories. — Ed.
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The main and important question involved, and the one which has

been argued at great length and with eminent abilit}-, is, whether the

State possesses the power to authorize the taxation of the shares of

these national banks in the hands of stockholders, whose capital is

wholly vested in stock and bonds of the United States?

The court are of opinion that this power is possessed by the State,

and that it is due to the several cases which have been so fully and

satisfactorily argued before us at this term, as well as to the public

interest involved, tliat the question should be finally disposed of. I

shall proceed, therefore, to state, as briefly as i)racticable, the grounds

and reasons that have led to their judgment in the case.

The fii'st Act providing for the organization of these national banks,

passed 25th February, 1863, contained no provision concerning State

taxation of these shares ; but Congress reserved the right by the last

section at an}' time "to amend, alter, or repeal the Act." The present

Act of 1864 is a re-enactment of the prior statute, with some material

amendments, of which the section concerning State taxation is one.

It will be readil}' perceived, on adverting to the Act, that the pow-

ers and privileges conferred by it upon these associations are very great

powers and privileges ;
— founded upon a new use and application of

these government bonds, especially the privilege of issuing notes to

circulate in the community as money, to the amount of ninet}" per

centum of the bonds deposited with the treasurer ; thereby nearly

doubling their amount for all the operations and business purposes of

the bank. This currency furnishes means and facilities for conducting

the operations of the associations, which, if used wisely and skilful!}',

cannot but result in great advantages and profits to all the members

of the association — the shareholders of the bank.

In the granting of chartered rights and privileges by government,

especially if of great value to the corporators, certain burdens are usu-

ally, if not generally, imposed as conditions of the grant. Accordingly

wre find them in this charter. They are very few, but distinctly stated.

They are, first, a c\ity of one-half of one per centum each half-year,

upon the average amount of its notes in circulation ; second, a duty

of one-quarter of one per centum each half-year upon the average

amount of its deposits ; third, a duty of one-quarter of one per centum

each half-year on the average amount of its cai)ital stock beyond the

amount invested in United States bonds ; and fourth, a State tax upon

the shares of the association held by the stockholders, not greater than

assessed on other moneyed capital in the State, nor to exceed the rate

on shares of stock of State banks. These are the only burdens annexed

to the enjoyment of the great cliartered rights and privileges that we
find in this Act of Congress ; and no objection is made to either of

them except the last,— the limited State taxation.

Although it has been suggested, yet it can hardly be said to have

been argued, that the provision in the Act of Congress concerning the

taxation of the shares by the State is unconstitutional. The sugges-
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tiou is, that it is a tax by the State upon the bonds of the govern-

ment which constitute the capital of the bank, and wliich this court has

heretofore decided to be illegal. But this suggestion is scarcely well

founded ; for were we to admit, for the sake of the argument, this to

be a tax of the bonds or capital stock of the bank, it is but a tax upon

the new uses and new privileges conferred by the charter of the associa-

tion ; it is but a condition annexed to the enjoyment of this newuseand
new application of the bonds ; and it Congress possessed the power to

grant tliese new rights and new privileges, whicli none of the learned

counsel has denied, and which the whole argument assumes, then we

do not see but the power to annex the conditions is equall}- clear and

indisputable. The question involved is altogether a different one from

that decided in the previous bank cases, and stands upon different con-

siderations. The State tax, under this Act of Congress, involves no

question as to the pledged faith of the government. The tax is the

condition for the new rights and privileges conferred upon these

associations.

But, in addition to this view, the tax on the shares is not a tax

on the capital of the bank. The corporation is the legal owner of all

the property of the bank, real and personal ; and within the powers

conferred upon it by the charter, and for the purposes for which it was

created, can deal with the corporate property as absolutel}- as a private

individual can deal with his own. This is familiar law, and will be

found in every work that may be opened on the subject of cori)ora-

tions. A striking exem[)lification may be seen in the case of the

Queen v. Arnoud, 9 Adolphus and Ellis, New Series, 806. The ques-

tion related to the registry of a ship owned by a corporation. Lord

Denman observed :
'' It appears to me that the British corporation is,

as such, the sole owner of the ship. The individual members of the

corporation are no doubt interested in one sense in the propeity of the

corporation, as they may derive individual benefits from its increase, or

loss from its decrease ; but in no legal sense are the individual members

the owners."

The interest of the shareholder entitles him to participate in the net

profits earned by the bank in the employment of its capital, during the

existence of its charter, in proportion to the number of his shares ; and,

upon its dissolution or termination, to his proportion of the property

that may remain of the corporation after the payment of its debts.

This is a distinct independent interest or property, held by the share-

holder like any other property that may belong to him. Now, it is this

interest which the Act of Congress has left subject to taxation by the

States, under the limitations prescribed, as will be seen on referring

to it. That Act provides as follows :

"That nothing in this Act shall be construed to prevent all the

shares of any of the said associations, held by any person or bod}- cor-

porate, from being included in the valuation of personal property of

such person or corporation in the assessment of taxes imposed by and
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under State authority, at the place where such bank is located, and not

elsewhere, but not at a greater rate than is assessed upon other moneyed

capital in the hands of individual citizens of such State
;
provided fur-

ther, that the tax so imposed under the laws of any State, upon the

shares of the associations, authorized by this Act, shall not exceed the

rate imposed upon the shares of any of the banks organized under

the authority of the Slate where such association is located : provided,

also, that nothing in this Act shall exempt the real estate of associa-

tions from either State, count}', or nuinicipal taxes, to the same extent,

according to its value, as other real estate is taxed." (§ 41.)

It is said that Congress possesses no power to confer upon a State

authority to be exercised which has been exclusively delegated to that

bod}' b}^ the Constitution, and, consequently, that it cannot confer upon

a State the sovereign right of taxation ; nor is a State competent to re-

ceive a grant of any such power from Congress. We agree to this.

But as it respects a subject-matter over which Congress and the States

may exercise a concurrent power, but from the exercise of which Con-

gress, by reason of its paramount authority, ma}' exclude the States,

there is no doubt Congress may withhold the exercise of that authority

and leave the States free to act. An example of this relation existing

between the Federal and State governments is found in the pilot-laws

of the States, and the health and quarantine laws. Tlie power of tax-

ation under the Constitution as a general rule, and as has been repeat-

edly recognized in adjudged cases in this court, is a concurrent power.

The qualifications of the rule are the exclusion of the States from the

taxation of the means and instruments employed in the exercise of the

functions of the Federal Government.

The remaining question is, has Congress legislated in respect to these

associations, so as to leave the shares of the stockholders subject to

State taxation?

We have already referred to the main provision of the Act of Con-

gress on this subject . . . ; and in another section of the Act (40)

it is declared ' that the president and cashier of every such asso-

ciation shall cause to be kept, at all times, a full and correct list of the

names and residences of all the shareholders in the association, and the

number of shares held by each, in the office where its business is trans-

acted, and such list shall be subject to the inspection of all shareholders

and creditors of the association, and the officers authorized to assess

taxes under State authority, during business hours of each day," &c.

These two provisions— the one declaring that nothing in the Act

shall he construed to prevent the shares from being included in the

valuation of the personal property, «S:c., in the assessment of taxes

imposed by State authority ; and the other providing for the keeping of

the list of the names and residences of the shareholders, among other

things, for the inspection of the officers authorized to assess the State

taxes— not only recognize, in express terms, the sovereign right of

the State to tax, but prescribe regulations and duties to these associa-
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tions, with a view to disembarrass the oflBcers of the State engaged in

the exercise of this right. Nothing, it would seem, could be made

plainer, or more direct and comprehensive on the subject. The lan-

guage of the several provisions is so explicit and positive as scarcely

to call for judicial construction.

Tlien, as to the shares, and what is intended by the use of the term?

The language of the Act is equally explicit and decisive. . . .

Now, in view of these several provisions in which the term shares,

and shareholders, are mentioned, and the clear and obvious meaning of

tlie term in the connection in which it is found, namely, the whole of

the interest in the shares and of the shareholders ; when the statute

provides, that nothing in this Act shall be construed to prevent all the

shares in any of the said associations, &c., from being included in the

valuation of the personal property of any person or corporation in

the assessment of taxes imposed by State authority, &c., can there be

a doubt but that the term " shares," as used in this connection, means

the same interest as when used in the other portions of the Act? Take,

for examples, the use of the term in the certificate of the numbers of

sliares in the articles of association, in the division of the capital stock

into shares of one hundred dollars each ; in the personal liability clause,

which subjects the shareholder to an amount, and, in addition, to the

amount invested in such shares ; in the election of directors, and in

deciding all questions at meetings of the stockholders, each share is

entitled to one vote ; in regulations of the payments of the shares sub-

scribed ; and, finally, in the list of shares kept for the inspection of

the State assessors. In all these instances, it is manifest that the term

as used means the entire interest of the shareholder ; and it would be

singular, if in the use of the term in the connection of State taxation,

Congress intended a totally different meaning, without any indication

of such intent.

This is an answer to the argument that the term, as used here, means

only the interest of the shareholder as representing the portion of the

cai)ital, if any, not invested in the bonds of the government, and that

the State assessors must institute an inquiry into the investment of the

capital of the bank, and ascertain what portion is invested in these

bonds, and make a discrimination in the assessment of the shares. If

Congress liad intended any such discrimination, it would have been an

easy matter to have said so. Certainly, so grave and important a

change in the use of this term, if so intended, would not have been

left to judicial construction.

Upon the whole, after the maturest consideration which we have been

able to give to this case, we are satisfied that the States possess the

power to tax the whole of the interest of the shareholder in the shares

held by him in these associations, within the limit prescribed by the

Act authorizing their organization. But, for the reasons stated in the

forepart of the opinion, the judgment must be reversed and the case
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remitted to the Court of Appeals of the State of New York, with direc-

tions to enter judgment for the plaintiffs in error, with costs.

Chase, C. J., for himself and Wayne and Swayne, J J., gave an

opinion concurring in the reversal of the judgment below on the first

ground named in the opinion of the court, but dissenting on the main

points discussed. ^

1 Van Allen v. The Assessors was affirmed in People v. Com'rs, 4 Wall. 244 (1866)

(with the same di-ssent), — the court, Nelson, J., remarking of Van Allen v. The Asses-

sors, " That case was one of a large class of cases which were very thoroughly argued,

aud received at the time the most careful consideration of the court."

Compare Sac. for Savin//s v. Coite, 6 Wall. 594; Pi-ov. Itist. v. Mass., Id. 611 ;

Earn. Co. v. Mass., Id. 632; Conn. Mut. L. Ins. Co. v. Com'th, 133 Mass. 161 ; Merc.

Bk. V. N. Y., 121 U. S. 138 (1886).

In Nat. Bk. v. Com'th, 9 Wall 353 (1869), where a tax (held to be a tax upon the

shares of stock-holders) was laid under a law of Kentucky, which required that " the

cashier of a bank whose stock is taxed shall on [&c.] pay into the treasury the amount

of tax due," the court (Miller, J.) said : "But it is strongly urged that it is to be

deemed a tax on the capital of the bank, because the law requires the officers of the

bank to pay this tax on the shares of its stockholders. Whether the State has the

right to do this we will presently consider, but the fact that it has attempted to do it

does not prove that the tax is anything else than a tax on these shares. It has been

the practice of many of the States for a long time to require of its corporations, thus

to pay the tax levied on their shareholders. It is the common, if not the only, mode
of doing this in all the New England States, and in several of them the portion of

this tax which should properly go as the shareholder's contribution to local or muni-

cipal taxation is thus collected by the State of the bank and paid over to the local

municipal authorities. In the case of shareholders not residing in the State, it is the

only mode in which the State can reach their shares for taxation. We are, therefore,

of opinion that the law of Kentucky is a tax upon the shares of the stockholder. If

the State cannot require of the bank to pay the tax on the shares of its stock it must
be because the Constitution of the United States, or some Act of Congress, forbids it.

There is certainly no express provision of the Constitution on the subject.

" Eut it is argued that the banks, being instrumentalities of the Federal govern-

ment, by which some of its important operations are conducted, cannot be subjected

to such State legislation. It is certainly true that the Bank of the United States and
its capital were held to be exempt from State taxation on the ground here stated, and
this principle, laid down in the case of M'Culloch v. The State of Man/land, has been
repeatedly affirmed by the court. But the doctrine has its foundation in the proposi-

tion that the righ of taxation may be so used in such cases as to destroy tlie instrumen-

talities by which the government proposes to effect its lawful purposes in the States,

and it certainly cannot be maintained that banks or other corporations or instrumen-

talities of the government are to be wholly withdrawn from the operation of State

legislation. The most important agents of the Federal government are its officers,

but no one will contend that wlien a man becomes an officer of the government he
ceases to be subject to the laws of the State. The principle we are discussing has its

limitation, a limitation growing out of the necessity on which the principle itself is

founded. That limitation is, that the agencies of the Federal government are only

exempted from State legislation, so far as that legislation may interfere with, or impair
their efficiency in performing the functions by which they are designed to serve that gov-

ernment. Any other rule would convert a principle founded alone in the necessity of

securing to the government of the United States the means of exercising its legiti-

mate powers, into an unauthorized and unjustifiable invasion of the rights of the

States. The salary of a Federal officer may not be taxed ; he may be exempted from
any personal service which interferes with the discharge of his official duties, because

those exemptions are essential to enable him to perform those duties. But he is sab-
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CRANDALL v. STATE OF NEVADA.

Supreme Court of the United States. 1867.
'

[6 Walt. 35.]

Error to the Supreme Court of Nevada.

In 1865, the Legislature of Nevada enacted that " there shall be

levied and collected a capitation tax of one dollar upon every person

leaving the State by any railroad, stage-coach, or other vehicle engaged

or employed in the business of transporting passengers for hire," and

that the proprietors, owners, and corporations so engaged should pay

the said tax of one dollar for each and ever}- person so conveyed or

transported fi-om the State. For the purpose of collecting the tax,

another section required from persons engaged in such business, or

their agents, a report every month, under oath, of the number of pas-

ject to all the laws of the State which affect his family or social relations, or his prop-

erty, and he is liable to punishment for crime, though that punishment be imprison-

ment or death. So of the banks. They are subject to the laws of the State, and are

governed iu their daily course of business far more by the laws of the State than of

the nation. All their contracts are governed and construed by State laws. Their

acquisition and transfer of property, their right to collect their debts, and their liability

to be sued for debts, are all based on State law. It is only when the State law inca-

pacitates the banks from discharging their duties to the government that it becomes

unconstitutional. We do not see the remotest probability of this, in their being re-

quired to pay the tax which their stockholders owe to the State for the shares of their

capital stock, when the law of the Federal government authorizes the tax.

" If the State of Kentucky had a claim against a stockholder of the bank who was

a non-resident of the State, it could undoubtedly collect the claim by legal proceeding,

in which the bank could be attached or garuisheed, and made to pay the debt out of the

means of its shareholder under its control. This is, iu effect, what the law of Ken-

tucky does in regard to the tax of the State on the bank shares. It is no greater

interference with the functions of the bank than any other legal proceeding to which

its business operations may subject it, and it in no manner hinders it from performing

all the duties of financial agent of the government.

"A very nice criticism of the proviso to the 41st section of the National Bank Act,

which permits the States to tax the shares of such bank, is made to us to show that

the tax must be collected of the shareholder directly, and that the mode we have been

considering is by implication forbidden. But we are of opinion that while Congress

intended to limit State taxation to the shares of the bank, as distinguished from its

capital, and to ])rovide against a discrimination in taxing such bank shares unfavora-

ble to them, as compared with the shares of other corporations, and with other

moneyed capital, it did not intend to prescribe to the States the mode in which the

tax should be collected. The mode under consideration is the one which Congress

itself has adopted in collecting its tax on dividends, and on the income arising from

bonds of corporations. It is the only mode which, certainly and without loss, secures

the payment of the tax on all the shares, resident or non-resident ; and, as we have

already stated, it is the mode which experience has justified in the New England States

as the most convenient and proper, in regard to the numerous wealthy corporations of

those States. It is not to be readily inferred, therefore, that Congress intended to

prohibit this mode of collecting a tax which they expressly permitted the States to

levy."

Compare Boston v. Beale, 51 Fed. Rep. 306.— Ed.
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sengers so transported, and the payment of the tax to the sheriff or

other proper officer.

With the statute in existence, Crandall, who was the agent of a stage

company engaged in carrying passengers through the State of Nevada,

was arrested for refusing to report the number of passengers that had

been carried by the coaches of his compan}-, and for refusing to pay

the tax of one dollar imposed on each passenger by the law of that

State. He pleaded that the law of the State under which he was prose-

cuted was void, because it was in conflict with the Constitution of the

United States ; and his plea being overruled, the case came into the

Supreme Court of the State. That court— considering that the tax

laid was not an impost on " exports," nor an interference with the

power of Congress "to regulate commerce among the several

States"— decided against the right thus set up under the Federal

Constitution. Its judgment was now here for review. No counsel

appeared for the plaintiff in error, Crandall, nor was any brief filed in

his behalf.

Mr. P. Phillips, who filed a brief for Mr. T. J. D. Fuller, for the

State of Nevada.

Mr. Justice Miller delivered the opinion of the court.

The question for the first time presented to the court by this record

is one of importance. The proposition to be considered is the right of

a State to levy a tax upon persons residing in the State who may wish

to get out of it, and upon persons not residing in it who may have

occasion to pass through it.

It is to be regretted that such a question should be submitted to our

consideration, with neither brief nor argument on the part of plain-

tiff in error. But our regret is diminished bj- the reflection, that the

principles which must govern its determination have been the subject of

much consideration in cases heretofore decided b}' this court.

It is claimed by counsel for the State that the tax thus levied is not

a tax upon the passenger, but upon the business of the carrier who
transports him.

If the Act were much more skilfully drawn to sustain this hypothesis

than it is, we should be very reluctant to admit that any form of words,

which had the cifect to compel every person travelling through the

country by the common and usual modes of public conveyance to pay a

specific sum to the State, was not a tax upon the right thus exercised.

The statute before us is not, however, embarrassed by any nice diffi-

culties of this character. The language which we have just quoted is,

that there shall be levied and collected a capitation tax upon ever}'

person leaving the State b}- any railroad or stage-coach ; and the re-

maining provisions of the Act, which refer to this tax, onh' provide a

mode of collecting it. The officers and agents of the railroad com-

panies, and the proprietors of the stage-coaches are made responsible

for tliis. and so become the collectors of the tax.

We shall have occasion to refer hereafter somewhat in detail, to the

VOL. II. — 12
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opinions of the judges of this court in The Passenger Cases (7 How.
283), in which there were wide differences on several points involved in

the case before us. In the case from New Yorli then under considera-

tion, the statute provided that the health commissioner should be enti-

tled to demand and receive from the master of every vessel that should

arrive in the port of New York, from a foreign port, one dollar and fifty

cents for every cabin passenger, and one dollar for each steerage

passenger, and from each coasting vessel, twenty-five cents for every

person on board. That statute does not use language so strong as the

Nevada statute, indicative of a personal tax on the passenger, but

merely' taxes the master of the vessel according to the number of his

passengers ; but the court held it to be a tax upon the passenger, and

that the master was the agent of the State for its collection. Chief

Justice Taney, while he diflTered from the majority of the court, and

held the law to be valid, said of the tax levied b}- the analogous statute

of Massachusetts, that "its paj'ment is the condition upon which the

State permits the alien passenger to come on shore and mingle with its

citizens, and to reside among them. It is demanded of the captain

;

and not from every separate passenger, for convenience of collec-

tion. But the burden evidently falls upon the passenger, and he,

in fact, pays it, either in the enhanced price of bis passage or directly

to the captain before he is allowed to embark for the voyage. The
nature of the transaction, and the ordinary course of business, show

that this must be so."

Having determined that the statute of Nevada imposes a tax upon

the passenger for the privilege of leaving the State, or passing through

it b}- the ordinar}' mode of passenger travel, we proceed to inquire if it

is for that reason in conflict with the Constitution of the United States.

In the argument of the counsel for the defendant in error, and in the

opinion of the Supreme Court of Nevada, which is found in the record,

it is assumed that this question must be decided by an exclusive refer-

ence to two provisions of the Constitution, namely : that which forbids

any State, without the consent of Congress, to lay any imposts or duties

on imports or exports, and that which confers on Congress the power

to regulate commerce with foreign nations and among the several

States. The question as thus narrowed is not free from diflSculties. . . .

But we do not concede that the question before us is to be deter-

mined by the two clauses of the Constitution which we have been

examining.

The people of these United States constitute one nation. They have

a government in which all of them are deeply interested. This "govern-

ment has necessarily a capital established by law, where its principal

operations are conducted. Here sits its legislature, composed of sena-

tors and representatives, from the States and from the people of the

States. Here resides the President, directing, through thousands of

agents, the execution of the laws over all this vast country. Here is

the seat of the supreme judicial power of the nation, to which all its
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citizens have a riglit to resort to claim justice at its hands. Here are

the great executive departments, administering the offices of the mails,

of the public lands, of the collection and distribution of the public

revenues, and of our foreign relations. These are all estal>lished and

conducted under the admitted powers of the Federal government. That

government has a right to call to tliis point any or all of its citizens to

aid in its service, as members of the Congress, of the courts, of the

executive departments, and to fill all its other offices ; and this right

cannot be made to depend upon the pleasure of a State over wliose

territory the}' must pass to reach the point where these services must

be rendered. The government, also, has its offices of secondary- im-

portance in all other parts of the country. On the sea-coasts and on

tlie rivers it has its ports of entry. In the interior it has its land offices,

its revenue offices, and its sub-treasuries. In all these it demands the

services of its citizens, and is entitled to bring them to those points

from all quarters of the nation, and no power can exist in a State to

obstruct this right that would not enable it to defeat the purposes for

which the government was established.

The Federal power has a right to declare and prosecute wars, and, as a

necessar}' incident, to raise and transport troops through and over the

territory of an^- State of the Union.

If this right is dependent in any sense, however limited, upon the

pleasure of a State, the government itself may be overthrown bj- an

obstruction to its exercise. Much the largest part of the transportation

of troops during the late rebellion was b}' railroads, and largely through

States whose people were hostile to the Union. If the tax levied b}'

Nevada on railroad passengers had been the law of Tennessee, enlarged

to meet the wishes of her people, the treasury- of the United States

could not have paid the tax uecessarj- to enable its armies to pass

through her territorj'.

But if the government has these rights on her own account, the citi-

zen also has correlative rights. He has the right to come to the seat of

government to assert any claim he may have upon that government, or

to transact any business he may have with it. To seek its protection,

to share its offices, to engage in administering its functions. He has

a right to free access to its sea-ports, through which all the operations

of foreign trade and commerce are conducted, to the sub-treasuries, the

land offices, the revenue offices, and the courts of justice in the several

States, and this right is in its nature independent of the will of any
State over whose soil he must pass in the exercise of it.

The views here advanced are neither novel nor unsupported by author-

it}'. The question of the taxing power of the States, as its exercise

has affected the functions of the Federal government, has been repeat-

edly considered by this court, and the right of the States in this mode
to impede or embarrass the constitutional operations of that govern-

ment, or the rights which its citizens hold under it, has been uniformly

denied. . . . [Here the court considers the cases of M' Cullodi v. Md.,
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4 Wheat. 316; Brown v. Md., 12 Wheat. 419; Weston v. Charles-

ton, 2 Pet. 449.]

In all these cases, the opponents of the taxes levied by the States

were able to place their opposition on no express provision of the Con-

stitution, except in that of Brown v. Maryland. But in all the other

cases, and in that ease also, the court distinctly placed the invalidity of

the State taxes on the ground that they interfered with an authority of

the Federal government, which was itself only to be sustained as neces-

sary and proper to the exercise of some other power expressly granted.

In 7Vie Passenger Cases, to which reference has already been made,

Justice Grier, with whom Justice Catron concurred, makes this one of the

four propositions on which they held the tax void in those cases. Judge

Wayne expresses his assent to Judge Grier's views ; and perhaps this

ground received the concurrence of more of the members of the court

who constituted the majority than any other. But the principles here

laid down may be found more clearly stated in the dissenting opinion

of the Chief Justice in those cases, and with more direct pertinency to

the case now before us than anywhere else. After expressing his views

fully in favor of the validity of the tax, which he said had exclusive

reference to foreigners, so far as those cases were concerned, he pro-

ceeds to say, for the purpose of preventing misapprehension, that so far

as the tax affected American citizens it could not in his opinion be

maintained. He then adds: "Living as we do under a common

government, charged with the great concerns of the whole Union, every

citizen of tlie United States from the most remote States or territories,

is entitled to free access, not only to the principal departments estab-

lished at Washington, but also to its judicial tribunals, and public

offices in every State in tlie Union. . . . For all the great purposes for

which the Federal government was formed we are one people, with one

common country. We are all citizens of tlie United States, and as

members of the same community must have the right to pass and

repass through every part of it without interruption, as freely as in our

own Slates. And a tax imposed by a State, for entering its territories or

harbors, is inconsistent with the rights which belong to citizens of other

States as members of the Union, and with the objects which that Union

was intended to attain. Such a power in the States could produce

nothing but discord and mutual irritation, and they very clearly do not

possess it."

Although these remarks are found in a dissenting opinion, they do

not relate to the matter on which the dissent was founded. They

accord with the inferences which we have already drawn from the Con-

stitution itself, and from the decisions of this court in exposition of that

instrument. Those principles, as we have already stated them in this

opinion, must govern the present case. . . .

Judgaient reversed, and the case remanded to the Supreme Court of

the State of Nevada, with directions to discharge the plaintiff in error

from custody.
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[Mr. Justice Clifford, for himself and Chief Justice Chase, gave

a short opinion, concurring in the result, but dissenting from the " prin-

cipal reasons." ^j

THOMSON V. PACIFIC RAILROAD.

Supreme Court of the United States. 1869.

[9 WaU. 579.]

On certificate of division in opinion between the judges of the Cir-

cuit Court for the District of Kansas. The case was this :

The Union Pacific Railwa}' Company, Eastern Division, was origi-

nally incorporated in 1855, by the Legislature of the Territory of Kansas,

as the Leavenworth, Pawnee, and Western Railroad Company, with

authority to construct the road from the west bank of the Missouri to

the western boundary of the Territory. Subsequently, in 1862, under

an Act of the State of Kansas, it assumed its present name, with

authorit}' to unite or consolidate with any other coinpan}' or companies

organized, or to be organized, under the laws of the United States, or

of any State or Territory.

Some months later, the Union Pacific Railroad Company was incor-

porated by Congress, with power (conferred b}' the original Act of 1862

and various amendator}' Acts) to construct a railroad and telegraph

westward through the territor}- of the United States, from the hun-

dredth meridian east of Greenwich, to connect with the Central Pacific

Railway Company, incorporated b}' the State of California, and so to

form, in connection with eastern roads, a continuous line from ocean to

ocean. Several other railroad companies, already incorporated by Mis-

souri and Iowa, as well as the company just nientioned, chartered by
Kansas, were ai'thorized to construct roads through the national terri-

tory, so as to join the Union Pacific road on the hundredth meridian
;

and to all these roads large grants of land were made, and large subsi-

dies engaged on the securit}' of a second mortgage, upon the condition

of paying, at maturity, the bonds advanced by way of subsidy, and of

rendering certain services to the government in the transmission of

messages, and in the transportation of mails, troops, munitions, and

other property, at reasonable rates of compensation.

But neither b}- the original Act, nor by any nmondment. did Con-

gress undertake to incorporate any railroad company, or authorize the

construction of any railroad within the limits of any State, without the

consent of the State concerned. And this was as true of the Union

Pacific Railway Compan}', Eastern Division, as of any other of the

roads aided by Congress. Whatever was done b}' Congress in refer-

ence to this last-named road, was done not merely with the consent,

1 Compare WoodruJ'v. Parham, 8 Wall. 123, 140 (1868).— Ed.



1370 THOMSON V. PACIFIC KAILROAD. [CHAP. VIL

but upon the solicitation, of the State of Kansas. The corporation,

however, remained a State corporation, though entitled to certain bene-

fits, and subject to certain duties under the legislation of Congress.

In this state of things, and the Legislature of Kansas having passed

a law laying certain taxes upon the property of the company, one
Tlionison and numerous other persons filed a bill in the Circuit Court
of the United States for the District of Kansas, against the Union
Pacific Railway Company, Eastern Division, and three persons, whom
the bill nameiJ, treasurers, respectively, of Douglass, Wyandotte, and
Jefferson counties, m the State of Kansas. The bill stated that the

complainants were stockholders in the railway company ; that under

an Act of the Legislature of Kansas certain taxes had been imposed
on the railroad and telegraph property of the company, which the

treasurers of the counties named were proceeding to collect ; that the

property of the company was mortgaged to the United States ; that

the company was bound to perform certain duties, and ultimately to

pay five per cent of its net earnings to the United States ; that the

company would be greatly hindered and embarrassed in the perform-

ance of its obligations and duties to the United States, if the taxes im-

posed should be collected ; and that, to some extent, taxes of the same
description had been already paid by the company, to the prejudice of

the just rights of the complainants and of the securities of the United

States. Upon this case the complainants prayed an injunction to re-

strain the company from paying, and the other defendants from collect-

ing, the taxes assessed ; and a temporary injunction was allowed by

the district judge.

The answer of the compan}' admitted the allegations of the bill. The
answers of the three county treasurers admitted the assessment of the

taxes under the laws of Kansas, but denied that such taxes had been

imposed with an}" view to impede or embarrass the railwa}' conipan}",

and insisted that the property of the company only bore its due pro-

portion of the taxes levied upon all property in the State of Kansas,

and that no discrimination was made against the company in the matter

of taxation.

To these answers no replication was put in ; but an agreed state-

ment of facts was filed, which recited sundry resolutions of the Kansas

Legislature, urging upon Congress legislation in aid of the railwa}- com-

pany ; and admitted that the property of the comi^any was liable, under

the laws of Kansas, to be taxed for State, county, and municipal pur-

poses ; that the taxes complained of had been assessed in conformity

with the statutes of the State ; that the compan}- had executed a first

mortgage prior in lien to the debt to the United States, and that a

table of earnings and expenditures for 1867-68, appended to the agreed

statement, was correct.

Upon these pleadings and this agreed statement the question arose,

whether the property of the railwa}' company described in the bill was

subject to the tax which the statutes of Kansas authorized to be levied
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on all other property, not specially exempted, for State, count}', and

municipal purposes. And upon this question the judges of the Circuit

Court were divided in opinion, and certified it for decision here.

3Ir. Hoar, Attorney-General, and Mr. Usher, for the complainant.

A brief was also submitted against the right of the States to tax, b}'

Mr. J. S. Storr, of counsel for the Central Pacific Railroad of Cali-

fornia, and of the Western Pacific Railroad Compan}-. Mr. JBanks,

for the defendants ; a brief of 3Ir. Thatcher being filed.

The Chief Justice delivered the opinion of the court.

In this. case the court has no concern with any of the connected

roads which form, or are destined to form, links in the great chain of

transcontinental railway. We have only to consider the liabilities and

rights of the Union Pacific Railroad Company in respect to taxation

under State legislation. Argument has been heard on behalf of some

of the connected corporations, only because of their interest in the

question, b}- reason of their similar situation and circumstances in

reference to Hke legislation.

The counsel for the complainants have jnstl}- said that the question

certified here for decision is one of very grave importance.

It was suggested, rather than argued, by one of them, that the prop-

erty' of the State is exempt by the State Constitution from taxation

;

and that the State, having reserved to itself in the charter the right to

purchase the road at the end of fifty \'ears at a valuation then to be

made, upon two years' notice to the company, has, therefore, a prop-

erty in the road which cannot be taxed. But it is too plain for argu-

ment that the interest thus reserved is too remote and too contingent to

be regarded as within the meaning of the exemption.

The main argument for the complainants, however, is that the road,

being constructed under the direction and authority of Congress, for

the uses and purposes of the United States, and being a part of a

system of roads thus constructed, is therefore exempt from taxation

under State auti oritj'. It is to be observed that this exemption is not

claimed under any Act of Congress. It is not asserted that any Act
declaring such exemption has ever received the sanction of the national

legislature. But it is earnestly insisted that the right of exemption
arises from the relations of the road to the general government. It is

urged that the aids granted by Congress to the road were granted in the

exercise of its constitutional powers, to regulate commerce, to establish

post-offices and post-roads, to raise and support armies, and to suppress
insurrection and invasion ; and tliat by the legislation which supplied

aid, required security, imposed duties, and finally exacted, upon a cer-

tain contingency, a percentage of income, the road was adopted as an

instrument of the government, and as such was not subject to taxation

by the State.

The case of McCulloch v. Maryland is much relied on in support of

this position. But we apprehend that the reasoning of the court in that

case will hardly warrant the conclusion wTiich counsel deduce from it ia
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this. In that case the main questions were, Whether the incori>oration

of the Bank of the United States, witli power to establish branches, was
an Act of legislation within the constitutional powers of Congress, and,

whether the bank and its branches, as actually established, were exempt
from taxation by State legislation. Both questions were resolved in the

affirmative. In deciding the first the court did not hold, as counsel sn^J)-

pose, that Congress, under the Constitution, has absolute and exclusive

power to determine whether an Act of legislation is or is not necessary

and proper as a means for carrying into effect one or more of its enumer-

ated powers. It defined the words '' necessar}' and proper" as equiva-

lent in meaning to the words " appropriate, plainly adapted, not

prohibited, but consistent with the letter and spirit of the Constitution,"

and held that the incorporation of a bank with branches was a neces-

sary- and proper means to the effectual exercise of granted power within

the definition thus given. It held further that Congress was, within

this limit, the exclusive judge as to the means best adapted to the end
proposed, and that its choice of any means of the defined character was
restricted only b}' its own discretion. But the question whether the

particular means adopted was within the general grant of incidental

powers was determined b}- the court. A great part of the argument

was directed to the proposition that the incorporation of a bank was an

exercise of incidental power within the true meaning of the terms

"necessary and proper," as explained by the court— an argument

which would have been quite supeifluous if that question was to be

determined finally by the legislative and not by the judicial department

of the government.

We do not doubt, however, that upon the principles settled by that

judgment. Congress may, in the exercise of powers incidental to the

express powers mentioned by counsel, make or authorize contracts with

individuals or corporations for services to the government ; may grant

aids, by money or land, in preparation for, and in the performance of,

such services ; may make any stipulation and conditions in relation to

such aids not contrary to the Constitution ; and may exempt, in its dis-

cretion, the agencies employed in such services from any State taxation

which will really prevent or impede the performance of them. But can

the right of this road to exemption from such taxation be maintained

in the absence of any legislation b}- Congress to that effect?

It is unquestionably true that the court, in determining the second

general question, already stated, did hold that the Bank of the United

States, with its branches, was exempt from taxation by the State of

Maryland, although no express exemption was found in the charter.

But it must be remembered that the Bank of the United States was a

corporation created by the United States ; and, as an agent in the exe-

cution of the constitutional powers of the government, was endowed by

the act of creation with all its faculties, powers, and functions. It did

not owe its existence, or an}' of its qualities, to State legislation. And
its exemption from taxation was put upon this ground. Nor was the
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exemption itself without important limitations. It was declared not to

extend to the real property of the bank within the State ; nor to inter-

ests held by citizens of the State in the institution.

In like manner other means and operations of the government have

been held to be exempt from State taxation : as bonds issued for money

borrowed ( Weston v. Cit}/ of Charleston, 2 Peters, 467) ; certificates

of indebtedness issued for money or supplies {The Banks v. The

Mayor, 7 Wallace, 24) ; bills of credit issued for circulation {Bank v.

Siqyervisors, Id. 28). There are other instances in which exemption, to

the extent it is established in McCuUoch v. 3faryland, m\g\\i have

been held to arise from the simple creation and organization of corpora-

tions under Acts of Congress, as in the case of the national banking

associations ; but in which Congress thought fit to prescribe the extent

to which State taxation may be applied. Fan Allen v. The Assessors,

3 Id. 573 ; Bradley v. The People, 4 Id. 459 ; People v. Commission-

ers, Id. 244. In all these cases, as in the case of the Bank of the

United States, exemption from liability to taxation was maintained

upon the same ground. The State tax held to be repugnant to the

Constitution was imposed directly upon an operation or an instrument

of the government. That such taxes cannot be imposed on the opera-

tions of the government, is a proposition which needs no argument to

support it. And the same reasoning will apply to instruments of the

government, created by itoclf for public and constitutional ends. But

we are not aware of any case in which the real estate, or other propert}'

of a corporation not organized under an Act of Congress, has been held

to be exempt, in the absence of express legislation to that effect, to just

contribution, in common with other property, to the general expendi-

ture for the common benefit, because of the emploj'ment of the corpo-

ration in the service of the government.

It is true that some of the reasoning in the case of MeCulloch v.

Maryland seems to favor the broader doctrine. But the decision itself

is limited to the 3ase of the bank, as a corporation created by a law of

the United States, and responsible, in the use of its franchises, to tlie

government of the United States. And even in respect to corpora-

tions organized under the legislation of Congress, we have alread\'

held, at this term, that the implied limitation upon State taxation,

derived from the express permission to tax shares in the national

banking associations, is to be so construed as not to embarrass the

imposition or collection of State taxes to the extent of the permis-

sion fairly and liberally interpreted. National Bank v. Commonwealth

[9 Wall.], 353 ; Lionherger v. Rorcse [9 Wall.], 4G8.

We do not think ourselves warranted, therefore, in extending the

exemption established by the case of 3IcCidloch v. Maryland beyond

its terms. We cannot apply it to the case of a corporation deriving its

existence from State law, exercising its franchise under State law,

and holding its property within State jurisdiction and under State

protection.
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We do not doubt the propriety or the necessit}-, under the Constitu-

tion, of maintaining the supremacy of the general government witln'n

its constitutional sphere. We fully recognize the soundness of the

doctrine, that no State has a " right to tax the means employed by the

government of the Union for the execution of its powers." But we
think there is a clear distinction between the means emplo3ed by the

government and the property of agents employed by the government.

Taxation of the agency is taxation of the means ; taxation of the prop-

erty of the agent is not alwajs, or generally, taxation of the means.

No one questions that the power to tax all property, business, and

persons, within their respective limits, is original in the States and has

never been surrendered. It cannot be so used, indeed, as to defeat

or hinder the operations of the national government ; but it will be safe

to conclude, in general, in reference to persons and State corporations

employed in government service, that when Congress has not interposed

to protect their property from State taxation, such taxation is not

obnoxious to that objection. Lane County v. Oregon., 7 Wallace, 77 ;

NatioJial Bank v. Commonwealth., svpra, 353.

We perceive no limits to the principle of exemption which the com-

plainants seek to establish. It would remove from the reach of State

taxation all the property of every agent of the government. Every

coi'poration engaged in the transportation of mails, or of government

property of any description, by land or water, or in supplying materials

for the use of the government, or in performing any service of whatever

kind, might claim the benefit of the exemption. The amount of prop-

erty now held by such corporations, and having relations more or less

direct to the national government and its service, is very great. And
this amount is continually increasing ; so that it may admit of question

whether the whole income of the property which will remain liable to

State taxation, if the principle contended for is admitted and applied in

its fullest extent, may not ultimately be found inadequate to the support

of the State governments.

The nature of the claims to exemption which would be set up, is well

illustrated by that which is advanced in behalf of the complainants in

the case before us. The very ground of claim is in the bounties of the

general government. The allegation is, that the government has ad-

vanced large sums to aid in construction of the road ; has contented

itself with the security of a second mortgage ; has made large grants

of land upon no condition of benefit to itself, except that the company

will perform certain services for full compensation, independently of

rhose grants ; and will admit the government to a very limited and

wholly contingent interest in remote net income. And because of

these advances and these grants, and this fully compensated employ-

ment, it is claimed that this State corporation, owing its being to State

law, and indebted for these benefits to the consent and active interpo-

sition of the State legislature, has a constitutional right to hold its

property exempt from State taxation ; and this without any legislation
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on the part of Congress which indicates that such exemption is deeme'.

essential to the full performance of its obligations to the government.

We are unable to find in the Constitution any warrant for the exemp-

tion from State taxation claimed in behalf of the complainants ; and

must, therefore, answer the question certified to us in the affii'mative.

FIFIELD V. CLOSE.

Supreme Court of Michigan. 1867.

[15 Mick. 505.]

Error to Oakland Circuit. This was an action of trespass, com-

menced before a justice of the peace. There was no appearance on the

return day, and judgment was rendered for plaintiff for one hundred

dollars' damages and costs. The case was removed b}' certiorari to

the Circuit Court, on the ground that tiie siunmons issued by the jus-

tice of the peace was void, because no United States revenue stamp

was attached thereto. The Circuit Court reversed the judgment of the

said justice of the peace.

31. E. Crofoot, for plaintiff in error. 0. F. TFi's/ier, for defendant

in error.

Campbell, J. There is but one question raised in this case, and

that is, whether the stamp tax on legal process in State courts is valid.

The power of Congress to impose such a charge, as a condition upon
litigation, is denied by the plaintiff in error, as inconsistent with the

control which the Constitution of the United States guarantees to the

State authorities over all such matters as have been left b}' that instru-

ment under local regulation. The question is one of much importance,

inasmuch as it i.ivolves fundamental principles bearing upon the nature

and attributes of both local and general governments.

In order to comprehend the full meaning of the inquiry, it will be

well to consider how far this power of taxation may be carried, if it

exists, and what consequences it will draw after it. For, while conse-

quences cannot alter the law, they may be of the utmost value in aiding

us to discover what the law is, in referenqe to such constitutional ques-

tions as refer to the nature of our institutions, and the distribution of

the various functions of government.

If this power exists, it is derivable from the specific power vested in

Congress "To lay and collect taxes, duties, imposts, and excises, to

pay the debts and provide for the common defence and general welfare

of the United States."— Art. 1, § 8. It is very well settled that such

a tax as is involved in this cause is not a direct tax, within the sense

of the Constitution, and, therefore, need not be distributed by the rule

of population.— Hylton v. United States, 3 Dall. 171. The Constitu-
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tion imposes no limit on an}- but direct taxes, be^'ond the requirement

that they " shall be uniform throughout the United States." — Art. 1,

§ 8. There is, therefore, no limit upon the power of Congress (if it

can levy these taxes at all), to select any objects within the taxing

power, and draw from them an}' amount of uniform contributions which

it ma}' see fit to require. The power to tax an}' specific thing is un-

limited, or it is entirel}' wanting. Tliere are no bounds within which

the discretionary action must be confined. The legislature levying the

tax is the sole and ultimate judge of the expedienc}' or necessity of

requiring it, and of the extent to which it shall be charged upon any

class of taxable articles. And where a legislature acts within the line

of its constitutional powers, the motives of its action can never be

judicially reviewed, nor can courts in any wa}' determine the propriety

of its enactments. Its expressed will disposes of all questions of

reason or policy.

Having this unqualified discretionary power to tax to an}' extent

whatever is taxable, that power may easily be extended far enough to

destroy anything on which burdens may be imposed, by making those

burdens so heavy as to become prohibitory. It is within the experi-

ence of most countries that duties may become prohibitory, and where

taxes are chargeable specifically, so that particular objects may be taxed

at pleasure, the same result may easily be reached by specific imposi-

tions upon domestic interests. The argument that such prohibitory

action is improbable, has no force whatever in determining the exist-

ence or non-existence of the power. There is no legitimate power

possessed by any legislature which it may not lawfully carry to an

extreme, where extreme action is deemed expedient by the majority of

the members. And where a power of destruction has been conferred,

it is always possible that it may be exercised, although it may be very

improbable. Where a constitution does not limit the action of such an

assembly, it must be assumed that the people do not regard a right or

institution as important enough to be removed from the control of their

representatives. And when those representatives make up their minds

that policy requires the abrogation of any system over which tlvey have

complete authority, they cannot be held legally incompetent to abolish

it. The principle that an unrestrained right to tax involves in law a

right to destroy by taxation, has been recognized from the beginning by

our courts. It is the foundation of all of those decisions which have been

made by the Supreme Court of the United States, asserting the immu-

nity from State interference of the United States government, and its

various offices and instrumentalities. In some of the tax cases, the

danger of destruction to the agencies of the government was more than

theoretical, and the design of the obnoxious legislation was to defeat

the measures which Congress had determined on for the public interest.

And, therefore, in holding that the general government, and its various

agencies and machinery, are exempt from State taxation, the Supreme

Court expressly rested their decisions upon the assumption that the
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power to tax involves the power to control and to destroy. — Mc Culloch

V. Maryland, 4 Wheat. 316 ; Osborn v. Bank of the United States, 9

Id. 733 ; Weston v. City Council of Charleston, 2 Peters, 449 ; People

of New York v. Commissioners of Taxes, 2 Black, 620 ; Bank Tax
Case, 2 Wallace, 200 ; Van Allen v. The Assessors, 3 Id. 573 ; Dobbins

v. Commissioners of Erie County, 16 Pet. 435. A similar principle

has led to the protection from State interference of all privileges law-

fully granted by the United States. — Hays v. Pacific 3Iail Steamship

Company, 17 How. 596 ; Gibbons v. Ogden, 9 Wheat. 1 ; Passenger

Cases, 7 How. 283 ; Sinnott v. Davenport, 22 Id. 227.

If Congress has the right to impose a duty or tax npon suits in

courts of the States, it follows, as an inevitable conclusion, tiiat such

restrictions may be laid upon these proceedings as to put an end to

the entire action of those courts, and, for all practical purposes, to pro-

duce the same results as if the}'^ were abolished. And the question we
are called upon to decide is, therefore, whether Congress has power to

pnt an end to the exercise of the judicial power of the States.

Presented in this form, the inquiry involves little short of absurdit}-.

It is one of the cardinal principles of political science that no govern-

ment can exist without a judicial system. It is the onl}' peaceable

means of enforcing private rights, and of protecting the community or

the citizen from violence and fraud. A State without courts to enforce

its own laws, is an impossibilit}'. And if Congress can destroy or con-

trol the State judiciary, it can utterly' abrogate the State itself.

No one would contend that the system of government established b}'

the Constitution of the United States can possibly permit of any dimi-

nution by the general government of any of the functions which are left

under State control. The judicial powers, like the other powers of the

Union, are enumerated. They do not cover an}- considerable number

of those subjects which concern the ordinai'v interests of the people.

The}' punish no ordinary local crimes against the peace and good order

of societ}', com.nitted within the States, and the}- can entertain juris-

diction of no ordinary litigation between members of the same com-

munity. Congress cannot enable the courts of the United States to

entertain any except what— as compared with ordinary interests —
must be regarded as exceptional cases. The great mass of common-

law rights and remedies, asserted by one citizen against his neighboi-,

are beyond their reach. Our whole system is based npon tlie principle

that ]<x'al affairs must be administered by State authority, unless where

peculiar circumstances have led to the establishment of definite excep-

tions, resting on special reasons of public policy. The same supreme

power which established the departments of the general government,

determined that the local governments should also exist for their own

purposes, and made it impossible to protect the people in their common
interests without tliera. Each of these several agencies is confined to

its own sphere, and all are strictly subordinate to the Constitution

which limits them, and independent of other agencies, except as thereby
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made dependent. There is nothing in the Constitution which can be

made to admit of an}' interference by Congress with the secure existence

of an}' State authority within its lawful bounds. And any such inter-

ference by the indirect means of taxation, is quite as much beyond the

power of the national legislature, as if the interference were direct and

extreme.

We are not, therefore, at liberty to give weight either to the moder-

ate amount of the tax, or to the solicitude manifested by Congress to

exempt those cases more immediately concerning the State as a com-

munity. We are bound, of course, not to decide against the validity

of any law, unless we are forced into a clear conviction of its conflicting

with the Constitution. But the uniform decisions of the United States

Supreme Court against the validity of any taxes which would destroy

those immunities which are secured by the Constitution, seem to leave

no room for doubt concerning the case before us. The courts of

Indiana and Wisconsin have arrived at the same result.— Warren v.

Paul, 22 Ind. 276 ; Jones v. Keep, 19 Wis. 369. The interference is

not remote, but direct, and prevents any action whatever by the courts

of justice in private suits, until the tax is paid. It makes this pay-

ment a condition of jurisdiction.

The stamp could not lawfully be required, and the decision of the

court below, dismissing the case, and annulling the judgment for want

of it, was erroneous, and should be reversed, with costs.

Christiancy, J., and Cooley, J., concurred. Martin, Ch. J., con-

curred in the result.

THE COLLECTOR v. DAY.

Supreme Court of the United States. 1870.

[II Wall. 113.]

Error to the Circuit Court for the District of Massachusetts ; the

case being thus : . . .

Congress, by certain statutes passed in 1864, '5, '6, and '7 (Statutes

of the 30th of June, 1864, c. 173, § 116, 13 Stat, at Large, 281 ; of

the 3d of March, 1865, c. 78, § 1 ; Id. 479 ; of the 13th of July,

1866, c. 184, § 9 ; 14 Id. 137 ; and of the 2d of March, 1867, c. 169,

§ 13; Id. 477), enacted that "There shall be levied, collected, and

paid annually upon the gains, profits, and income of every person re-

siding in the United States, . . . whether derived from any kind of

property, rents, interest, dividends, or salaries, or from any profession,

trade, employment, or vocation, carried on in the United States or else-

where, or from any other source whatever, a tax of 5 per centum on

the amount so derived, over $1,000."
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Under these statutes, one Buffington, collector of the internal reve-

nue of the United States for the district, assessed the sum of S61.50

upon the salary, in the years 1866 and 1867, of J. M. Day, as judge

of the Court of Probate and Insolvency for the county of Barnstable,

State of Massachusetts. The salary was fixed by law, and payable

out of the treasury of the State. Day paid the tax under protest, and

brought the action below to recover it. The case was submitted to

the court below on an agreed statement of facts, upon which judgment

was rendered for the plaintiff. The defendant brought the case here

for review ; the question being, of course, whether the United States

can lawfully impose a tax upon the income of an individual derived

from a salary paid him by a State as a judicial officer of that State.

Mr. Akerman, Attorney-General, and 3Tr. John C. Ropes (with a

brief oi Mr. Ropes) ^ for the collector, plaintiff in error. Mr. DwigJU

Foster, contra.

Mr. Justice Nelson delivered the opinion of the court.

The case presents the question whether or not it is competent for

Congress, under the Constitution of the United States, to impose a tax

upon the salary of a judicial officer of a State?

In Dobbins v. The Commissioners of Erie County, 16 Peters, 435,

it was decided that it was not competent for the legislature of a

State to levy a tax upon the salary or emoluments of an officer of the

United States. The decision was placed mainly upon the ground that

the officer was a means or instrumentality employed for carrying into

effect some of the legitimate powers of the government, which could not

be interfered with by taxation or otherwise by the States, and that the

salary or compensation for the service of the officer was inseparably

connected with the office ; that if the officer, as such, was exempt, the

salary assigned for his support or maintenance while holding the office

was also, for like reasons, equally exempt.

The cases of McCulloch v. Maryland, 4 Wheaton, 316, and Weston

V. Charleston, 2 Peters, 449, were referred to as settling the principle

that governed tht case, namely, " that the State governments cannot

lay a tax upon the constitutional means emplo^'ed by the government
of the Union to execute its constitutional powers." . . .

It is conceded in the case of McCulloch v. 3Iaryland, that the

power of taxation by the States was not abridged by the grant of a

similar power to the government of the Union ; that it was retained

by the States, and that the power is to be concurrently exercised by

tlie two governments ; and also that there is no express constitutional

prohibition upon the States against taxing the means or instrumentali-

ties of the general government. But it was held, and we agree prop-

erly held, to be prohibited by necessary implication ; otherwise, the

States might impose taxation to an extent that would impair, if not

wholly defeat, the operations of the Federal authorities when^acting in

their appropriate sphere.

These views, we think, abundantly establish the soundness of the
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decision of the case of Dobbins v. The Commissioners of Eric, which
determined that the States were prohibited, upon a proper construc-

tion of the Constitution, from taxing the salary or emoluments of an

officer of the government of the United States. And we shall now
proceed to show that, upon the same construction of that instrument,

and for like reasons, that government is prohibited from taxing the

salary of the judicial officer of a State.

It is a familiar rule of construction of the Constitution of the Union,

that the sovereign powers vested in the State governments by their

respective constitutions remained unaltered and unimpaired, except so

far as they were granted to the government of the United States.

That the intention of the framers of the Constitution in this respect

might not be misunderstood, this rule of interpretation is expressly

declared in the Tenth Article of the amendments, namely : " The pow-
ers not delegated to the United States are reserved to the States re-

spectively, or, to the people." The government of the United States,

therefore, can claim no powers which are not granted to it by the Con-
stitution, and the powers actually granted must be such as are ex-

pressly given, or given by necessary implication.

The general government, and the States, although both exist within

the same territorial limits, are separate and distinct sovereignties, act-

ing separately and independently of each other, within their respective

spheres. The foi'mer in its appropriate sphere is supreme ; but the

States within the limits of their powers not granted, or, in the lan-

guage of the Tenth Amendment, " reserved," are as independent

of the general government as that government within its sphere is

independent of the States.

The relations existing between the two governments are well stated

by the present Chief Justice in the case ot Lane County v. Oregon,

7 Wallace, 76. " Both the States and the United States," he ob-

served, "existed before the Constitution. The people, through that

instrument, established a more perfect union, by substituting a national

government, acting with ample powers directly upon the citizens,

instead of the Confederate government, which acted with powers

greatly restricted, only upon the States. But, in many of the articles

of the Constitution, the necessary existence of the States, and within

their proper spheres, the independent authority of the States, are dis-

tinctly recognized. To them nearly the whole charge of interior regu-

lation is committed or left ; to them, and to the people, all powers,

not expressly delegated to the national government, are reserved."

Upon looking into the Constitution, it will be found that but a few of

the articles in that instrument could be carried into practical effect

without the existence of the States.

Two of the great departments of the government, the executive

and legislative, depend upon the exercise of the powers, or upon the

peoi)le of the States. The Constitution guarantees to the States a

republican form of government, and protects each against invasion or
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domestic violence. Such being the separate and independent condi-

tion of the States in our complex system, as recognized by the Consti-

tution, and the existence of which is so indispensable, that, without

them, the general government itself would disappear from the family

of nations, it would seem to follow, as a reasonable, if not a necessary

consequence, that the means and instrumentalities employed for carry-

ing on the operations of their governments, for preserving their exist-

ence, and fulfilling the high and responsible duties assigned to them

in the Constitution, sh>juld be left free and unimpaired, should not be

liable to be crippled, much less defeated, by the taxing power of an-

other government, which power acknowledges no limits but the will of the

legislative body imposing the tax. And, more especially, those means

and instrumentalities which are the creation of their sovereign and

reserved rights, one of which is the establishment of the judicial de-

partment, and the appointment of officers to administer their laws.

Without this power, and the exercise of it, we risk nothing in saying

that no one of the States under the form of government guaranteed by

the Constitution could long preserve its existence. A despotic gov-

ernment might. We have said that one of the reserved powers was
that to establish a judicial department ; it would have been more accu-

rate, and in accordance with the existing state of things at the time,

to have said the power to maintain a judicial department. All of the

thirteen States were in tha possession of this power, and had exer-

cised it at the adoption of the Constitution ; and it is not pretended

that any grant of it to the general government is found in that instru-

ment. It is, therefore, one of the sovereign powers vested in the

States by their constitutions, which remained unaltered and unim-

paired, and in respect to which the State is as independent of the gen-

eral government as that government is independent of the States.

The supremacy of the general government, therefore, so much re-

lied on in the argument of the counsel for the plaintiff in error, in

respect to the i^uestion before us, cannot be maintained. The two
governments are upon an equality, and the question is whether the

power '' to lay and collect taxes " enables the general government to

tax the salary of a judicial officer of the State, which officer is a means
or instrumentality employed to carry into execution one of its most

important functions, the administration of the laws, and which concerns

the exercise of a right reserved to the States ?

We do not say the mere circumstance of the establishment of the

judicial department, and the appointment of officers to administer the

laws, being among the reserved powers of the State, disables the gen-

eral government from levying the tax, as that depends upon the ex-

press power " to lay and collect taxes," but it shows that it is an

original inherent power never parted with, and, in respect to which,

the supremacy of that government does not exist, and is of no import-

ance in determining the question ; and further, that being an original

and reserved power, and the judicial officers appointed under it being

VOL. II. — 13
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a means or instrumentality employed to carry it into effect, the right

and necessity of its unimpaired exercise, and the exemption of the officer

from taxation by the general government stand upon as solid a ground,

and are maintained by principles and reasons as cogent, as those which

led to the exemption of the Federal officer in Dobbins v. The Commis-
sioners of Erie from taxation by the State ; for, in this respect, that is,

in respect to the reserved powers, the State is as sovereign and independ-

ent as tlie general government. And if the means and instrumentali-

ties employed by that government to carry into operation the powers

granted to it are, necessarily, and, for the sake of self-preservation,

exempt from taxation by the States, why are not those of the States

depending upon their reserved powers, for like reasons, equally ex-

empt from Federal taxation? Their unimpaired existence in the one

ease is as essential as in the other. It is admitted that there is no

express provision in the Constitution that prohibits the general gov-

ernment from taxing the means and instrumentalities of the States, nor

is there any prohibiting the States from taxing the means and mstru-

mentalities of that government. In both cases the exemption rests

upon necessary implication, and is upheld by the great law of self-

preservation ; as any government, whose means employed in conduct-

ing its operations, if subject to the control of another and distinct

government, can exist only at the mercy of that government. Of what

avail are these means if another power may tax them at discretion?

But we are referred to the Veazie Bank v. Fenno, 8 Wallace, 533,

in support of this power of taxation. That case furnishes a strong

illustration of the position taken by the Chief Justice in McCuUoch v.

Maryland^ namely, " That the power to tax involves the power to

destroy."

The power involved was one which had been exercised by the States

since the foundation of the government, and had been, after the lapse

of three-quarters of a century, annihilated from excessive taxation

by the general government, just as the judicial office in the present

case might be,' if subject at all to taxation by that government. But,

notwithstanding the sanction of this taxation by a majority of the

court, it is conceded, in the opinion, that " the reserved I'ights of the

States, such as the right to pass laws ; to give effect to laws through

executive action; to administer justice through the courts, and to

employ all necessary agencies for legitimate purposes of State govern-

ment, are not proper subjects of the taxing power of Congress."

This concession covers the case before us, and adds the authority of

this court in support of the doctrine which we have endeavored to

maintain. Judgment affirmed.

Mr. Justice Bradley, dissenting.

I dissent from the opinion of the court in this case, because it seems

to me that the general government has the same power of taxing

the income of officers of the State governments as it has of taxing

that of its own officers. It is the common government of all alike ;
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and every citizen is presumed to trust his own government in the mat-

ter of taxation. No man ceases to be a citizen of the United States

by being an officer under the State government. I cannot accede.to

the doctrine that the general government is to be regarded as in any

sense foreign or antagonistic to the State governments, their officers,

or people ; nor can I agree that a presumption can be admitted

that the general government will act in a manner hostile to the exist-

ence or functions of the State governments, which are constituent

parts of the system or body politic forming the basis on which the

general government is founded. The taxation by the State govern-

ments of the instruments employed by the general government in

the exercise of its powers, is a very different thing. Such taxation

involves an interference with the powers of a government in which

other States and their citizens are equally interested with the State

which imposes the taxation. In my judgment, the limitation of the

power of taxation in the general government, which the present de-

cision establishes, will be found very difficult of control. Where are

we to stop in enumerating the functions of the State governments

which will be interfered with by Federal taxation ? If a State incor-

porates a railroad to carry out its purposes of internal improvement,

or a bank to aid its financial arrangements, reserving, perhaps, a per-

centage, on the stock or profits, for the supply of its own treasury, will

the bonds or stock of such an institution be free from Federal taxa-

tion ? How can we now tell what the effect of this decision -will be ? I

cannot but regard it as founded on a fallacy, and that it wiH lead to

mischievous consequences. I am as much opposed as any one can be

to any interference by the general government with the just powers of

the State governments. But no concession of any of the just powei-s

of the general government can easily be recalled. I, therefore, con-

sider it my duty to at least record my dissent when such concession

appears to be made. An extended discussion of the subject would
answer no useful purpose.

RAILROAD COMPANY v. PENISTON.

Supreme Court of the United States. 1873.

[18 Wall 5.]

Appeal from the Circuit Court for the District of Nebraska ; the

case being thus :

By Act of Congress of July 1st, 1862 (12 Stat, at Large, 489), entitled

" An Act to aid in the Construction of a Railroad and Telegraph

Line from the Mississippi River to the Pacific Ocean, and to secure

the Government the Use of the same for Postal, Military, and other

Purposes," Congress incorporated certain individuals, their associates
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and successors, as the " Union Pacific Railroad Company," with au-

thority to build a continuous railroad and telegraph from a point on
the one hundredth meridian to the western boundary of Nevada Ter-

ritory. The Act fixed the amount of the capital stock and shares,

and declared that " the stockholders should constitute said body
politic and corporate." The government had no stock in the road,

though through the President of the United States it was to appoint

two directors, not stockholders, out of fifteen, which the charter pro-

vided for as the number to be appointed in all. Annual reports were
to be made to the Secretary of the Treasury. The Act granted to the

company the right of way through the public lands, and " for the pur-

pose of aiding in the construction of said railroad and telegraph line,

and to secure the safe and speedy transportation of the mails, troops,

munitions of war, and the public stores thereon," made to it an ex-

tensive grant of lauds, and provided for the issuing of patents there-

for. And for the same purposes the United States agreed to, and did

issue its 6 per cent bonds, payable in thirty years, to the company,
to the amount of $16,000 per mile, for each section of forty miles ;

which bonds the original Act declared " shall, ipso facto, constitute a

first mortgage on the whole of the railroad and telegraph, together

with the rolling stock, fixtures, and property of every kind," and made
specific provision as to proceedings on the failure of the company to

redeem the bonds. By an Act of July 2d, 1864 (13 Stat, at Large,

356), this was changed, and the company authorized to issue its *•' first

mortgage bonds to an amount not exceeding the bonds of the United

States," and the lien of the bonds of the United States was declared

to be subordinate to the bonds so issued by the company, with the

exception relating to the transportation of despatches, troops, mails,

&c., for the government.

The grants to the company were declared by the original Act to be

made upon condition that the company shall (1) pay the bonds of the

United States at maturity; (2) keep their line and road in repair and

use; (3) " transmit despatches over said telegraph line, and transport

mails, troops, and munitions of war, supplies, and public stores upon

said railroad for the government," «&.c., giving the government the

preference at fair and reasonable rates of compensation, not exceed-

ing those charged to private individuals, the amount thus earned to be

applied in payment of the bonds, as well as 5 per cent of the net

earnings of the road after its completion.

By the seventeenth section of the same Act it was provided that if

the road, when finished, should for any unreasonable time be per-

mitted to remain out of repair, or unfit for use. Congress should have

authority to put the same in repair and use, and from the income of

the road reimburse the government for expenditures thus caused.

The eighteenth section provided that when the net earnings of the

road should exceed 10 per cent of its cost. Congress might reduce,

fix, and regulate rates of fare thereon, and declared that " the better
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to aceoraplisfi the object of this Act, to wit, to promote the public

interest and welfare by the coustructiou of said raihoad aud telegraph

line, and keeping the same in working order, aud to secure the gov-

ernment at all times (but particularly in times of war) the use and

benefits of the same for postal, military, and other purposes. Con-

gress may at any time, having due regard for the rights of said

companies named herein, add to, alter, amend, or repeal this Act."

The Act also contained provisions that so far as the public and

government were concerived, the railroad and branches should be

worked as one connected and continuous line.

There was no provision, in any Act of Congress relating to this com-

pany, respecting the taxation of it or its property by the States

through which its roads might run.

The road was completed aud put in operation in May, 1869, and

with the Central Pacific Railroad formed a continuous line from the

Missouri River and the Eastern States to California and the Pacific,

thus uniting the extremities of the country. At the time of granting

the charter, the territory over which this line was projected all be-

longed to the United States. But Nevada was admitted into the

Union as a State in 1864, and Nebraska in 1867, and the road, sis

constructed, crosses the latter State in its whole breadth, from east

to west. , . .

The authorities of Lincoln County, in the State of Nebraska,

under a revenue law of the State, passed on the same loth of Feb-

ruary, 1869, laid a tax upon the property of the railroad company,

embraced within the taxation, upon the valuation of 816,000 per mile,

for a length of one hundred aud seventy-six miles.^ The property

of the company thus rated and taxed consisted of its road-bed, depots,

wood-stations, water-stations, and other realty ; telegraph-poles, tele-

graph-wires, bridges, boats, books, papers, ofBce furniture and fix-

tures, money ard credits, movable propert}^ engines, &c. . . .

In this state of things, one Peniston, treasurer of Lincoln County,

being about to collect the tax laid, the Union Pacific Railroad Com-
pany filed a bill in the Circuit Court of the United States in the

District of Nebraska against him, to restrain his doing so. . . .

The cause was heard upon pleadings and agreed proofs, and the

Circuit Court refused to restrain the collection of the tax against the

one hundred and seventy-six miles of the road, holding the same to

have been lawfully imposed, and the property of the company to be

open to State taxation. . . .

Mr. W. M. Evarts, for the appellant, Afr. J. M. Woohrorth,, contra.

Mr. Justice Strong. . . There are, we admit, certain subjects of

taxation which are withdrawn from the power of tho States, not by

^ The tax was, in fact, laid on two hundred and forty-six miles ; but, as it was

admitted by the defendant that there was seventy miles of excessive computation, the

only question here was as to the tax on the remaining one hundred and seventy-six

miles.
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any direct or express provision of the Federal Constitution, but by

what may be regarded as its necessary implications. They grow out

of our complex system of government, and out of the fact that the

authority of the national government is legitimately exercised within

the States. While it is true that government cannot exercise its power

of taxation so as to destroy the State governments, or embaiTass their

lawful action, it is equally true that the States may not levy taxes the

direct effect of which shall be to hinder the exercise of any powers

which belong to the national government. The Constitution contem-

plates tliat none of those powers may be restrained by State legislation.

But it is often a difficult question whether a tax imposed by a State

does in fact invade the domain of the general government, or inter-

fere with its operations to such an extent, or in such a manner as to

render it unwarranted. It cannot be that a State tax which remotely

affects the efficient exercise of a Federal power is for that reason alone

inhibited by the Constitution. To hold that would be to deny to the

States all power to tax persons or property. Every tax levied by a

State withdraws from the reach of Federal taxation a portion of the

property from which it is taken, and to that extent diminishes the

subject uix)n which Federal taxes may be laid. The States are, and

they must ever be, coexistent with the national government. Neither

may destroy the other. Hence the Federal Constitution must receive

a practical construction. Its limitations and its implied prohibitions

must not be extended so far as to destroy the necessary powers of the

States, or prevent their efficient exercise.

These observations are directly applicable to the case before us. It

is insisted on behalf of the plaintiffs that the tax of which they com-

plain has been laid upon an agent of the general government consti-

tuted and organized as an instrument to carry into effect the powers

vested in that government by the Constitution, and it is claimed that

such an agency is not subject to State taxation. That the Union Pa-

cific Railroad Company was created to subserve, in part at least, the

lawful purposes of the national government ; that it was authorized to

construct and maintain a railroad and telegraph line along the pre-

scribed route, and that grants were made to it, and privileges con-

ferred upon it, upon condition that it should at all times transmit

despatches over its telegraph line, and transport mails, troops, and

munitions of war, supplies and public stores, upon the railroad for the

government, whenever required to do so by any department thereof,

and that the government should at all times have the preference in the

use of the same for all the purposes aforesaid, must be conceded.

Such are the plain provisions of its charter. So it was provided that

in case of the refusal or failure of the company to redeem the bonds

advanced to it by the government, or any part of them, when lawfully

required by the Secretary of the Treasury, the road, with all the

rights, functions, immunities, and appurtenances thereunto belonging,

and also all lands granted to the company by the United States which
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at the time of the default should remain in the ownership of the com-

pany, might be taken possession of by the Secretary of the Treasury

for the use and benefit of the United States. The charter also con-

tains other provisions looking to a supervision and control of the road

and telegraph line, with the avowed purpose of securing to the gov-

ernment the use and benefit thereof for postal and military purposes.

It is unnecessary to mention these in detail. They all look to a

purpose of Congress to secure an agency competent and under obliga-

tion to perform certain offices for the general government. Notwith-

standing this, the railroad and the telegraph line are neither in whole

nor in part the property of the government. The ownership is in the

complainants, a private corporation, though existing for the jjerform-

ance of public duties. The government owns none of its stock, and

though it may. appoint two of the directors, the right thus to appoint

is plainly reserved for the sole puriKJse of enabling the enforcement of

the engagements which the company assumed, the engagements to

which we have already alluded.

Admitting, then, fully, as we do, that the company is an agent of

the general government, designed to be employed, and actually em-

ployed, in the legitimate service of the government, both military and

postal, does it necessarily follow that its property is exempt from

State taxation?

In Tltomson v. Tlie Union Pacific Railway Company (9 Wall. 579),

after much consideration, we held that the property of that company
was not exempt from State taxation, though their railroad was part

of a system of roads constructed under the direction and authority of

the United States, and largely for the uses and purposes of the general

government. . . . There is no difference which can be pointed out

between the nature, extent, or purposes of their agency and those

of the corporation complainants in the present case. Yet, as we
have said, a St^.te tax upon the property of the company, its road-

bed, rolling-stock, and personalty in general, was ruled by this court

not to be in conflict with tlie Federal Constitution. It may, there-

fore, be considered as settled that no constitutional implications

prohibit a State tax upon the property of an agent of the govern-

ment merely because it is the property of such an agent. A con-

trary doctrine would greatly embarrass the States in the collection

of their necessary revenue without any corresponding advantage
t© the United States. A very large proportion of the property
within the States is employed in execution of the powers of the

government. It belongs to governmental agents, and it is not

only used, but it is necessary for their agencies. United States

mails, troops, and munitions of war are carried upon almost every

railroad. Telegraph lines are emploj'ed in the national service. So
are steamboats, horses, stage-coaches, foundries, ship-yards, and
multitudes of manufacturing establishments. They are the property

of natural persons, or of corporations, who are instruments or agents
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of the general government, and they are the hands by which the

objects of the government are attained. Were they exempt from

liability to contribute to the revenue of the States it is manifest the

State governments would be paralyzed. While it is of the utmost

importance that all the powers vested by the Constitution of the United

States in the general government should be preserved in full efficiency/

and while recent events have called for the most unembarrassed exer-

cise of many of those powers, it has never been decided that State

taxation of such property is impliedly prohibited.

It is, however, insisted that the case of Thomson v. The Union

Pacific Railroad Company differs from the case we have now in hand

in the fact that it was incorporated by the Territorial Legislature and

the Legislature of the State of Kansas, while these complainants were

incorporated by Congress. We do not perceive that this presents any

reason for the application of a rule different from that which was ap-

plied in the former case. It is true that, in the opinion delivered by

the Chief Justice, reference was made to the fact that the defend-

ants were a State corporation, and an argument was attempted to be

drawn from this to distinguish the case from McCnlloch v. The State

of Maryland (4 Wheaton, 316). But when the question is, as in

the present case, whether the taxation of property is taxation of

means, instruments, or agencies by which the United States carries

out its powers, it is impossible to see how it can be pertinent to in-

quire whence the property originated, or from whom its present owners

obtained it. The United States have no more ownership of the road

authorized by Congress than they had in the road authorized by Kan-

sas. If the taxation of either is unlawful, it is because the States

cannot obstruct the exercise of national powers. As was said in

Weston V. Charleston (2 Peters, 467), they cannot, by taxation or

otherwise, "retard, impede, burden, or in any manner control the

operation of the constitutional laws enacted by Congress to carry into

execution the powers vested in the general government." The implied

inhibition, if any exists, is against sucli obstruction, and that must be

the same whether the corporation whose property is taxed was created

by Congress or by a State legislature.

Nothing, we think, in the past decisions of this court is inconsistent

with the opinions we now hold. McCulloch v. The State of Mary-

land and Osborn v. Bank of the United States (9 Wheaton, 738)

are much relied upon by the appellants, but an examination of what

was decided in those cases will reveal that they are in full harmony

with the doctrine that the property of an agent of the general gov-

ernment may be subjected to State taxation. In the former of those

cases the tax held unconstitutional was laid upon the notes of the

bank. The institution was prohibited from issuing notes at all except

upon stamped paper furnished by the State, and to be paid for on

delivery, the stamp upon each note being proportioned to its <lenomina

tion. The tax, therefore, was not upon any property of the bank, but
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upon one of its operations, in fact, u^xtu its right to exist as created.

It was a direct impediment in the way of a governmental operation

performed through the banli as an agent. It was a very different

thing, both in its nature and effect, from a tax on the property of the

bank. No wonder, then, that it was held illegal. But even in that

case the court carefully limited the effect of the decision. It does not

extend, said the Chief Justice, to a tax paid by the real property of

the bank, in common with the other real property in the State, nor to

a tax imposed on the interest which the citizens of Maryland may hold

in the institution, in common with the other property of the same de-

scription throughout the State. But this is a tax on the operations of

the bank and is, consequently, a tax on the operations of an instru-

ment employed by the government of the Union to carry its powers

into execution. Such a tax must be unconstitutional. Here is a clear

distinction made between a tax upon the property of a government

agent and a tax upon the operations of the agent acting for the

government.

In Osborn v. T/ie Bank the tax held unconstitutional was a tax upon

the existence of the bank — upon its right to transact business within

the State of Ohio. It was, as it was intended to be, a direct impedi-

ment in the wa}' of those Acts which Congress, for national purposes,

had authorized the bank to perform. For this reason the power of the

State to direct it was denied, but at the same time it was declared by

the court that the local property of the bank might be taxed, and, as

in McCallocli v. Maryland, a difference was pointed out between a tax

upon its property and one upon its action. In noticing an alleged re-

semblance between the bank and a government contractor. Chief

Justice Marshall said : " Can a contractor for supplying a military

post with provisions be restrained from making purchases within a

State, or from transporting the provisions to the i)lace at which the

troops were stationed ? Or could he be fined or taxed for doing so ?

We have not he>rd these questions answered in the affirmative. It is

true tlie pro[)erty of the contractor may be taxed ; and so may the

local [)roperty of the bank. But we do not admit tliat the act of pur-

chasing, or of conveying the articles purchased, can be under State

control." This distinction, so clearly drawn in the earlier decisions,

between a tax on the property of a governmental agent, and a tax

upon the action of such agent, or upon his right to be, has ever since

been recognized. All State taxation which does not impair the agent's

efficiency in the discharge of his duties to the government has been
sustained when challenged, and a tax upon his property generally

has not been regarded as beyond the power of a State to impose.

In National Bank v. The Commonicealth of Kentuchj (9 Wallace, 353),

when the right to tax national banks was under consideration, it was
asserted by us that the doctrine cannot be maintained that banks, or

other corporations or instrumentalities of the government, are to be
wholly withdrawn from the operation of State legislation. Yet it was
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conceded that the agencies of the Federal government are uncontrol-

lable by State legislation, so far as it may interfere with, or impair

their efficiency in performing the functions by wliich they are designed

to serve that government.

It is, therefore, manifest that exemption of Federal agencies from
State taxation is dependent, not upon the nature of the agents, or

upon the mode of their constitution, or upon the fact that they are

agents, but upon the effect of the tax ; that is, upon the question

whether the tax does in truth deprive them of power to serve the

government as they were intended to serve it, or does hinder the

efficient exercise of their power. A tax upon their property has no
such necessary effect. It leaves them free to discharge the duties

they have undertaken to perform. A tax upon their operations is a

direct obstruction to the exercise of Federal powers.

In this case the tax is laid upon the property of the railroad

company precisely as was the tax complained of in Thomson v.

Union Pacific. It is not imposed upon the franchises or the right of

the company to exist and perform the functions for which it was
brought into being. Nor is it laid upon any act which the company
has been authorized to do. It is not the transmission of despatches,

nor the transportation of United States mails, or troops, or munitions

of war, that is taxed, but it is exclusively the real and personal prop-

erty of the agent, taxed in common with all other property in the

State of a similar character. It is impossible to maintain that this is

an interference with the exercise of any power belonging to the

general government, and if it is not, it is prohibited by no constitu-

tional implication.

It remains only to notice one other position taken by the complain-

ants. It is that if the Act of the State under which the tax was laid

be constitutional in its application to their property within Lincoln

Count}', the property outside of Lincoln County is not lawfully tax-

able by the authorities of that county under the laws of the State. To
this we are unable to give our assent. By the statutes of Nebraska
the unorganized territory west of Lincoln County, and the unorganized

county of Cheyenne, are attached to the county of Lincoln for judicial

and revenue purposes. The authorities of that county, therefore,

were the proper authorities to levy the tax upon the property thus

placed under their charge for revenue purposes.

The decree of the Circuit Court is affirmed

[SwAYNE, J., gave a brief concurring opinion. Bradley, Field,

and Hunt, JJ., dissented, Bradley, J., giving an opinion, in which
Field, J., concurred.]

In West. Tin. Tel. Co. v. Mass., 125 U. S. 530 (1887), on appeal

from the United States Circuit Court for Massachusetts, Miller, J.,

for the court, said : ''The main ground on wliich the telegraph company
resisted the payment of the tax alleged to be due, and on which prob-
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ably the case was removed from tlie State court into the Circuit Couri of

the United States, is that it is a violation of the rights conferred on

the company by the Act of July 24, 1866, now Title LXV., §§ 5263

to 5269 of the Revised Statutes. The defendant alleges that it had

accepted the provisions of that law, and filed a notification of such

acceptance with the Postmaster-General of the United States, June 8,

1867. The argument is, therefore, that by virtue of § 5263 the com-

pany has a right to exercise its functions of telegraphing over so much
of its lines as is connected with the military and post roads of the

United States which have been declared to be such by law, without

being subject to taxation therefor by the State authorities. That

section reads as follows :
—

" ' Sec. 5263. Any telegraph company now organized, or which

may hereafter be organized under the laws of any State, shall have

the right to construct, maintain, and operate lines of telegraph through

and over any portion of the public domain of the United States, over

and along any of the military or post-roads of the United States

which have been or may hereafter be declared such by law, and over,

under, or across the navigable streams or waters of the United States ;

but such lines of telegraph shall be so constructed and maintained as

not to obstruct tlie navigation of such streams and waters, or interfere

with the ordinary travel on such military or post-roads.'

" It is urged that this section, upon its acceptance by this corpora-

tion or any of like character, confers a right to do the business of tele-

graphing which is transacted over the lines so constructed over or

along such post-roads, without liability to taxation by the State. The
argument is very much pressed that it is a tax uix)n the franchise of

the company, which franchise being derived from the United States

by virtue of the statute above recited cannot be taxed by a State, and

counsel for appellant occasionally speak of the tax authorized by the

law of Massachusetts upon this as well as all other corporations doing

business within its territoiy, whether organized under its laws or not,

as a tax upon their franchises. But by whatever name it may be

called, as described in the laws of Massachusetts, it is essentially an

excise upon the ca[)ital of the corporation. The laws of that Com-
monwealth attempt to ascertain the just amount which any corporation

engaged in business within its limits shall pay as a contribution to the

support of its government upon the amount and value of the capital

so employed by it therein.

" The telegraph company, which is the defendant here, derived its

franchise to be a corporation and to exercise the function of telegrapli-

ing from the State of New York. It owes its existence, its capacity

to contract, its right to sue and be sued, and to exercise the business

of telegraphy, to the laws of the State under which it is organized.

But the privilege of running the lines of its wires ' through and over

any portion of the puVjlic domain of the United States, over and along

any of the military or post roads of the United States, . . . and over,
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under, or across the navigable streams or waters of the United States,' .

is granted to it by the Act of Congress. This, however, is merely a

permissive statute, and there is no expression in it which implies that

this permission to extend its lines along roads not built or owned by

the United States, or over and under navigable streams, or over bridges

not built or owned by the Federal government, carries with it any

exemption from the ordinary burdens of taxation.

" While the State could not interfere by any specific statute to pre-

vent a corporation from placing its lines along these post-roads, or

stop the use of them after they were placed there, nevertheless the

company receiving the benefit of the laws of the State for the pro-

tection of its property and its rights is liable to be taxed upon its

real or personal propeity as any other person would be. It never

could have been intended by the Congress of the United States, in

conferring upon a corporation of one State the authority to enter the

territory of any other State and erect its poles and lines therein, to

establish the proposition that such a company owed no obedience to

the laws of the State into which it thus entered, and was under no obli-

gation to pay its fair proportion of the taxes necessary to its support.

. . . [Here follows a statement of Tel. Co. v. Texas, 105 U. S. 460.] If

the principle now contended for be sound, every railroad in the country

should be exempt from taxation because they have all been declared

to be post-roads ; and the same reasoning would apply with equal

force to every bridge and navigable stream throughout the land. . . .

[Here follows a statement of R. R. Co. v. Peniston, 18 Wall. 5 ;

Tftomson v. Pac. R. R. Co., 9 Wall. 579, and Nat. Bk. v. Com., 9

Wall. 353.] The tax in the present case, though nominally upon the

shares of the capital stock of the company, is in effect a tax upon

that organization on account of property owned and used by it in the

State of Massachusetts, and the proportion of the length of its lines

in that State to their entire length throughout the whole country is

made the basis for ascertaining the value of that property. We do

not think that such a tax is forbidden by the acceptance on the part

of the telegraph company of the rights conferred by § 5263 of the

Revised Statutes, or by the commerce clause of the Constitution.

" It is urged against this tax that in ascertaining the value of the

stock no deduction is made on account of the value of real estate and

machinery situated and subject to local taxation outside of the Com-

monwealth of Massachusetts. The report of Examiner Fiske, to whom

the matter was referred to find the facts, states that the amount of the

value of said real estate outside of its jurisdiction was not clearly

shown, but it did appear that the cost of land and buildings belonging

to the company and entirely without that State was over three millions

of dollars. In the statement of the treasurer of the company it is

said that the value of real estate owned by the company within the

State of Massachusetts was nothing. Since the corporation was only

taxed for that proportion of its shares of capital stock which was sup-
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posed to be taxable in that State on the calculation above referred to,

and since no real estate of the corporation was owned or taxed within

its limits, we do not see why any deduction should be made from the

proportion of the capital stock which is taxed by its authorities. But

if this were otherwise we do not feel called upon to defend all the

items and rules by wliich they arrived at the taxable value on which

its ratio of percentage of taxation should be assessed ; and even in this

case, which comes from the Circuit Court and not from that of the

State, we think it should appear that the corporation is injured by

some principle or rule of the law not equally applicable to other ob-

jects of taxation of like character. Since, therefore, this statute of

Massachusetts is intended to govern the taxation of all corporations

therein, and doing business within its territory, whether organized

under its own laws or those of some other State, and since the princi-

ple is one which we cannot pronounce to be an unfair or an unjust one,

we do not feel called upon to hold the tax void, because we might have

adopted a different system had we been called upon to accomplish the

same result.

" It is very clear to us, when we consider the limited territorial extent

of Massachusetts, and the proportion of the length of the lines of this

company in that State to its business done tlierein, with its great popu-

lation and business activity, that the rule adopted to ascertain the

amount of the value of tlie capital engaged in that business within

its boundaries, on which the tax should be assessed, is not unfavora-

ble to the corporation, and that the details of the method by which

this was determined have not exceeded the fair range of legislative

discretion. We do not think that it follows necessarily, or as a fair

argument from the facts stated in the case, that there veas injustice

in tlie assessment for taxation.

" The result of these views is, that the tax assessed against the plain-

tiff in error is a valid tax ; that the judgment of the court below, ' that

the sum claimed '^y the plaintiff (below) to be due for taxes, to wit,

$10,618.46, be paid to said State by said corporation, with interest

thereon,' is without error, and so much of said judgment is hereby

affirmed.

" The decree or judgment, however, proceeds and awards an injunc-

tion against the company. . . .

"The effect of this injunction, if obeyed, is to utterly suspend the

business of the telegraph company, and defeat all its operations within

the State of Massachusetts. The Act of Congress says that the com-

pany accepting its provisions ' shall have the right to construct, main-

tain and operate lines of telegraph through and over any portion of

the public domain of the United States, over and along any of the

military or post-roads of the United States.' It is found in this case

that 2334.55 miles of the companj-'s lines, out of 2833.05 on which

this tax is assessed, are along and over such post-roads, and of course
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the iujunctiou prohibits the operation of the defendant's telegraph

over these lines, nearly all it has in the State.

"If the Congress of the United States had authority to say that the

company might construct and operate its telegrapli over these lines, as

we have repeatedly held it had, the State can have no autliority to say

it shall not be done. The injimction in this case, tliough ordered by a

Circuit Court of the United States, is only granted by virtue of section

54 of chapter 13 of the Public Statutes of Massachusetts. If this

statute is void, as we think it is, so far as it prescribes this injunction

as a remedy to enforce the collection of its taxes by the decree of the

court awarding it, tlie injunction is erroneous.

"In holding this portion of section 54 of chapter 13 of the Massa-

chusetts statutes to be void as applicable to this case, we do not de-

prive the State of the power to assess and collect the tax. If a

resort to a judicial proceeding to collect it is deemed expedient, there

remains to the court all the ordinary means of enforcing its judgment
— executions, sequestration, and any other appropriate remedy in

chancery." ^

In California v. Central Pacific E. R. Co., 127 U. S. 1, 38 (1888), six

cases, affecting three different railroads as defendants, were considered

together. The defendants denied the constitutionality of certain tax-

ation under the laws of California, and, among other defences, set up

that they enjoyed fran'jhises conferred by the United States, not tax-

able witliout the assent of Congress. In holding the assessments void,

the court (Bkadley, J.), said: " If we turn to the Acts of Congress

referred to b}' the court, we shall find that franchises of the most im-

portant character were confened on this company. Originally, the

Central Pacific Railroad Company of California had only power to con-

struct a railroad from Sacramento to the eastern boundarj- of the State.

Congress, by the Act of 1862, authorized the company (in the words of

the Act) ' to construct a railroad and telegraph line from the Pacific

coast, at or near San Francisco, or the navigable waters of the Sacra-

mento River, to tlie eastern boundary of California, npon the same

terms and conditions, in all respects, as are contained in this Act for

the construction of said railroad and telegraph line first mentioned

[the Union Pacific], and to meet and connect with the first mentioned

railroad and telegraph Une on the eastern boundary of California.'

Sec. 9. In the following section it was enacted, that, after the comple-

tion of its road to the eastern boundary of California, the Central Paci-

fic might unite upon equal terras with the Union Pacific Railroad

Company in constructing so much of said railroad and telegraph line

and branch railroads and telegraph lines through the Territories, from

the State of California to the Missouri River, as should then remain to

be constructed, on the same terms and conditions as provided in rela-

1 See Miller, J., in Batterman v. W. U. Td. Co., 127 U. S. 411, 426- Cleveland, ^-c.

Ry. Co. V Backus, 154 U. S. 439; Com. v. Stand. Oil Co., 101 Pa. 119 (1882).— Ed.
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tion to the Union Pacific Railroad Company. Thus, without referring to

the other franchises and privileges conferred upon this company, the

fundamental franchise was given by the Acts of 1862 and the subse-

quent Acts, to construct a railroad from the Pacific Ocean across the

State of California and the Federal Territories until it should meet the

Union Pacific; which it did meet at Ogden in the Territory of Utah.

This important grant, though in part collateral to, was independent of,

that made to the company by the State of California, and has ever since

been possessed and enjoyed. The present company has it by transfer

from, and consolidation of, the original companies, by which its exist-

ence and capacities were constituted. Such consolidation was authorized

by the 16th section of the Act of Congress of July 1st, 1862, and the

16th section of the Act of July 2d, 1864, taken in connection with the

2d section of the Act of March 3d, 1865, referred to in the findings of

the court. The last named Act ratified the transfer by the Central

Pacific to the Western Pacific of a portion of its road extending from

San Jose to Sacramento, and conferred upon the latter company all the

privileges and benefits of the several Acts of Congress relating thereto,

and subject to all the conditions thereof If, therefore, the Central

Pacific Railroad Company is not a Federal corporation, its most impor-

tant franchises, including that of constructing a railroad from the Paci-

fic Ocean to Ogden city, were conferred upon it by Congress.

" It cannot at the present day be doubted that Congress, under the

power to regulate commerce among the several States, as well as to

provide for postal accommodations and militar}- exigencies, had author-

ity to pass these laws. The power to construct, or to authorize indi-

viduals or corporations to construct, national highwaj's and bridges

from State to State, is essential to the complete control and regulation

of interstate commerce. Without authority in Congress to establish

and maintain such highways and bridges, it would be without authorit}'

to regulate one of the most important adjuncts of commerce. This

power in former times was exerted to a very limited extent, the Cum-
berland or National road being the most notable instance. Its exertion

was but little cahed for, as commerce was then mostly conducted b}'

water, and many of our statesmen entertained doubts as to the exist-

ence of the power to establish wa3's of communication In' land. But
since, in consequence of the expansion of the country, the multiplica-

tion of its products, and the invention of railroads and locomotion by
steam, land transportation has so vastly increased, a sounder consider-

ation of the subject has prevailed and led to the conclusion that Con-
gress has plenary power over the whole subject. Of course the

authority of Congress over the Territories of the United States, and its

power to grant franchises exercisable therein, are, and ever have been,

undoubted. But the wider power was very freeh' exercised, and much
to the general satisfaction, in the creation of the vast S3'stem of rail-

roads connecting the East with the Pacific, traversing States as well

as Territories, and employing the agenc}' of State as well as Federal
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corporations. See Pacific Mailroad Removal Cases, 115 U. S. I,

U, 18.

"Assuming, then, that the Central Pacific Railroad Company has re-

ceived the important franchises referred to by grant of the United States,

tlie question arises whether they are legitimate subjects of taxation by

the State. They were granted to the compan}- for national purposes

and to subserve national ends. It seems very clear that the State of

California can neither take them away, nor destroy nor abridge them,

nor cripple them by onerous burdens. Can it tax them ? It may un-

doubtedly tax outside visible property of the company, situated within

the State. That is a different thing. But may it tax franchises which

are the grant of the United States ? In our judgment, it cannot. What
is a franchise? Under the English law Blackstone defines it as 'a

royal privilege, or branch of the king's prerogative, subsisting in the

hands of a subject.' 2 Bl. Com. 37. Generalized, and divested of the

special form which it assumes under a monarchical government based

on feudal traditions, a franchise is a right, privilege or power of public

concern, which ought not to be exercised by private individuals at their

mere will and pleasure, but should be reserved for public control and

administration, either by the government directl}-, or by public agents,

acting under such conditions and regulations as the government may
impose in the public interest, and for the public security. Such rights

and powers must exist under every form of society. They are alwa3-s

educed by the laws and customs of the coramunit}-. Under our system,

their existence and disposal are under the control of the legislative de-

partment of the government, and they cannot be assumed or exercised

without legislative authority. No private person can establish a public

highway, oi- public ferry, or railroad, or charge tolls for the use of the

same, without authority from the legislature, direct or derived. These

are franchises. No private person can take another's property, even for

a public use, without such authority ; which is the same as to sa}', that

the riglit of eminent domain can only be exercised by virtue of a legis-

lative grant. This is a franchise. No persons can make themselves a

bod}' corporate and politic without legislative authority. Corporate

capacity is a franchise. The list might be continued indefinitel}'.

" In view of this description of the nature of a franchise, how can it

be possible that a franchise granted by Congress can be subject to tax-

ation by a State without the consent of Congress? Taxation is a

burden, and may be laid so heavily as to destroy* the thing taxed, or

render it valueless. As Chief Justice Marshall said in 3IcCulloch v.

Maryland, ' the power to tax involves the power to destro}'.' Recol-

lecting the fundamental principle that the Constitution, laws and

treaties of the United States are the supreme law of the land, it seems

to us almost absurd to contend that a power given to a person or cor-

poration in' the United States may be subjected to taxation by a State.

The power conferred emanates from, and is a portion of, the power of

the government that confers it. To tax it, is not only derogatory to
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the dignity, but subversive of the powers of the government, and re-

pugnant to its paramount sovereignty. It is unnecessary to cite cases

on tliis subject. The principles laid down by this court in 31cCulloch

V. Maryland^ 4 Wheat. 316 ; Osborn v. TVie Bank of the United States,

9 Wheat. 738; and Broimi v. Maryland, 12 Wheat. 419; and in

numerous cases since which have followed in their lead, abundantly

sustain the views we have expressed. It may be added that these

views are not in conflict with the decisions of this court in Tliomson v.

Pacific Railroad, 9 Wall. 579, and Railroad Co. v. Peniston, 18 Wall.

5. As explained in the opinion of the court in the latter case, the tax

there was upon the property of the company and not upon its fran-

chises or operations. 18 Wall. 35, 37.

"The taxation of a corporate franchise merely as such, unless pur-

suant to a stipulation in the original charter of the company, is the ex-

ercise of an authority somewhat arbitrary in its character. It has no

limitation but the discretion of the taxing power. The value of the

franchise is not measured like that of property, but may be ten thou-

sand or ten hundred thousand dollars, as the legislature may choose.

Or, without any valuation of the franchise at all, the tax may be arbi-

trarily laid. It is not an idle objection, therefore, made by the company

against the tax imposed in the present cases. . . .

" It follows that in each one of the cases now before us, the assess-

ment made by the State Board of Equalization comprised the value of

franchises or property which the board was prohibited by the Constitu-

tion of the State or of the United States from including therein ; and

that these values are so blended with the other items of which the as-

sessment is composed that they cannot be separated therefrom. The
assessments are, therefore, void." *

In Wise. Cent. R. R. Co. v. Price County, 133 U. S. 496 (1889),

the Supreme Court (Field, J.), in holding that certain lands were not

subject to taxation as the plaintiff's propert}-, said: "It is familiar

law tliat a .State has no power to tax the property of the United States

within its limits. This exemption of their property from State taxation

— and by State taxation we mean an}- taxation b}- authority of the

State, whether it be strictly for State purposes or for mere local and

special objects— is founded upon that principle which inheres in every

independent government, that it must be free from any such interfer-

ence of another government as may tend to destroy its powers or im-

pair their efficiency. If the property of the United States could be

subjected to taxation by the State, the object and extent of the taxation

wouM be subject to the State's discretion. It might extend to buildings

and other property essential to the discharge of the ordinary business

of the national government, and in the enforcement of the tax those

1 And so San Francisco v. W. U. Tel. Co , 96 Cal. 140 (1892) ; Com. v. Westing-

house Co , 151 Pa. 265 (1892), where the capital stock was partly invested in patent

rights — Ed.

TOL. II.— 14
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buildings might be taken from the possession and use of the United
States. The Constitution vests in Congress the power to ' dispose of

and make all needful rules and regulations respecting the territory or

other property belonging to the United States.' And this implies an
exclusion of all otlier authority" over the propert}- which could interfere

with this right or obstruct its exercise. ViiJi Brocklin v. State of
Tennessee, 117 U. S. 151, 168.^

"This doctrine of exemption from taxation of the property of the

United States, so far as lands are concerned, is in express terms

affirmed in the Constitution of Wisconsin, which ordains that the State
' shall never interfere with the primar}- disposition of the soil within

the same by the United States, nor with any regulations Congress ma}'

find necessar}' for securing the title in such soil to bona fide purchasers

thereof; and no tax shall be imposed on land the property of the

United States.' Constitution of 1848, Art. II., sec. 2.

"It follows that all the public domain of the United States within the

State of Wisconsin was in 1883 exempt from State taxation. Usually

the possession of the legal title by the government determines both the

fact and the right of ownership. There is, however, an exception to

this doctrine with respect to the public domain, which is as w-ell settled

as the doctrine itself, and that is, that where Congress has prescribed

the conditions upon which portions of that domain may be alienated,

and provided that upon the performance of the conditions a patent of

the United States shall issue to the donee or purchaser, and all such

conditions are complied with, the land alienated being distinctly defined,

it only remaining for the government to issue its patent, and until such

issue holding the legal title in trust for him, who in the meantime is not

excluded from the use of the property— in other words, when the

government has ceased to hold any such right or interest in the prop-

erty as to justify it in withholding a patent from the donee or purchaser,

and it does not exclude him from the use of the property— then the

donee or purchaser will be treated as the beneficial owner of the land,

and the same be held subject to taxation as his property. This excep-

tion to the general doctrine is founded upon the principle that he who

has the right to property, and is not excluded from its enjoyment, shall

not be permitted to use the legal title of the government to avoid his

just share of State taxation.

"Thus, in Carroll v. Sqford, 3 How. 441, 461, the complainant had

entered certain lands belonging to the United States, in the local land

office, paid for them the required price, and received from the office a

land certificate. Patents were issued for them, but, before their issue,

the lands were assessed for taxation and sold for the taxes. The ques-

tion whether they were subject to taxation by the State after their

entry and before the patents were issued was answered in the affirmative.

Said the court : ' When the land was purchased and paid for, it was no

1 In this case a full and elaborate opinion (Gray, J.) holds all property of the

United States to be exempt from State taxation.— Ed.
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longer the property of the United States, but of the purchaser. He
held for it a final certificate, which could no more be cancelled b}- the

United States than a patent;' and again: 'It is said the fee is not

in the purchaser, but in the United States, until the patent shall be

issued. This is so, technicall}-, at law, but not in equit}'. The land

in the hands of the purchaser is real estate, descends to his heirs,

and does not go to his executors or administrators.' And again

:

' Lands which have been sold by the United States can in no sense be

called the property of the United States. They are no more the prop-

erty of the United States than lands patented. So far as the rights of

the purchaser are considered, they are protected under the patent cer-

tificate as fully as under the patent. Suppose the officers of the

government had sold a tract of land, received the purchase money, and

issued a patent certificate : can it be contended that they could sell it

again, and convey a good title? They could no more do this than they

could sell land a second time which had been previously patented.

When sold, the government, until the patent shall issue, holds the

mere legal title for the land in trust for the purchaser ; and any second

purchaser would take the land charged with the trust.'

" In Witherspoon v. Duncan, 4 Wall. 210, 218, a similar question

arose and was in like manner answered. Said the court :
' In no just

sense can lands be said to be public lands after the}' have been entered

at the land office and a certificate of entry obtained. If public lands

before the entry, after it the}' are private property. If subject to sale,

the government has no power to revoke the entr}' and withhold the

patent. A second sale, if the first was authorized b}' law, confers no

right on the buyer, and is a void act ;
' and again :

' The contract of

purchase is complete when the certificate of entr}' is executed and deliv-

ered, and thereafter the land ceases to be a part of the public domain.

The government agrees to make proper conveyance as soon as it can,

and in the meantime holds the naked legal fee in trust for the pur-

chaser, who has the equitable title.' See, also, liaihoay Co. v. Pres-

cott, 16 Wall. 603, 608 ; Railway Co. v. McShane, 22 W^all. 444, 461."

HOME INSURANCE COMPANY v. NEW YORK STATE.

Supreme Court of the United States. 1890.

[134 U. S. 594.]

The plaintiff in error. The Home Insurance Company of New York,
is a corporation created under the laws of that Slate. Its capital

stock during the year 1881 was three millions of dollars, divided into

thirty thousand shares of the par value of one hundred dollars each,

all fully paid. In the months of January- and July of that year a divi-
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deiid of $150,000 was declared by the company, making together ten

per cent upon the par vakie of its capital stock. A portion of that

capital stock was invested in bonds of the United States, amounting,

when the dividend was declared in July, 1881, and also on the first of

November of that year, to $1,940,000.

By an Act of the Legislature of New York, passed May 26, 1881,

c. 3G1, amending a previous Act providing for the taxation of certain

corporations, joint stock companies and associations, it was declared

that every corporation, joint stock company or association, then or

thereafter incorporated under any law of the State, or of any other

State or country, and doing business in the State, with certain desig-

nated exceptions not material in this case, should be subject to a tax

upon " its corporate franchise or business," to be computed as follows :

if its dividend or dividends made or declared during the year ending

the first day of November amount to six per cent or more upon the

par value of its capital stock, then the tax to be at the rate of one-

quarter mill upon the capital stock for each one per cent of the divi-

dends. A less rate is provided where there is no dividend, or a divi-

dend less than six per cent and also where the corporation, company or

association has more than one kind of capital stock — as, for instance,

common and j^referred stock — and upon one of them there is a divi-

dend amounting to six or more per cent and upon the other there is no

dividend or a dividend of less than six per cent. The purpose of the

Act is to fix the amount of the tax each year upon the franchise or

business of the corporation by the extent of dividends upon its capi-

tal stock, or, where there are no dividends, according to the actual

value of the capital stock during the year. We are concerned in this

case, however, only with the tax where the amount is computed by the

extent of the dividends.

The tax payable by the Home Insurance Compan}', estimated ac-

cording to its dividends, under the above law of the State, aggregated

$7,500. The company resisted its payment, assuming that the tax

was in fact levied upon the capital stock of the company, and contend-

ing that there should be deducted from it a sum bearing the same ratio

thereto that the amount invested in bonds of the United States bears

to its capital stock, and that the law requiring a tax without such re-

duction is unconstitutional and void. An agreed case was accordingly

made up embodying a statement of the facts, between the company and

the attorney-general of New York representing the State, and submitted

to the Supreme Court of the State. That court gave judgment in favor

of the State against the company, which on appeal to the Court of

Appeals of the State was affirmed. 92 N. Y. 328. The judgment of

the latter court, having been remitted to the Supreme Court and entered

there, the case is brought to this court for review on writ of error.

Mr. Benjamin H. Brisfoiv, for plaintiff in error. 3Ir. Charles F.

Tabor, Attorne^'-General of the State of New York, for defendant in

error.
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Mil. Justice Field, after stating the case, delivered the opinion of

the court.

The contention of the plaintiff in error is that the tax in question

was levied upon its capital stock, and therefore invalid so far as the

bonds of the United States constitute a part of that stock. If tliat

contention were well founded there would be no question as to the inva-

lidity of the tax. That the bonds or obligations of tlie United States

for the payment of money cannot be the subject of taxation by a State

is famiUar law settled by numerous adjudications of this court. . . .

Looking now at the tax in this case upon the plaintiff in error, we

are unable to perceive that it falls within tlie doctrines of any of the

cases cited, to which we fully assent, not doubting their correctness in

any particular. It is not a tax in terms upon the capital stock of the

company, nor upon any bonds of the United States composing a part

of that stock. The statute designates it a tax upon the ''corporate

franchise or business " of the company, and reference is only made to

its capital stock and dividends for the purpose of determining the

amount of the tax to be exacted each j'ear.

By the term '-corporate franchise or business," as here used, we

understand is meant (not referring to corporations sole, which are not

usually created for commercial business) the right or privilege given by

the State to two or more persons of being a corporation, that is, of

doing business in a corporate capacity, and not the privilege or franchise

which, when incorporated, the company may exercise. The right or

privilege to be a corporation, or to do business as such body, is one

generally deemed of value to the corporators, or it would not be sought

in such numbers as at present. It is a right or privilege by which

several individuals may unite themselves under a common name and

act as a single person, with a succession of members, without disso-

lution or suspension of business and with a limited individual liabilit}'.

The granting of such right or privilege rests entirel}- in the discretion

of the State, and, of course, when granted, ma)' be accompanied with

such conditions as its legislature may judge most befitting to its inter-

ests and policy. It may require, as a condition of the grant of the

franchise, and also of its continued exercise, that the corporation pay

a specific sura to the State each year, or month, or a specific portion

of its gross receipts, or of the profits of its business, or a sum to be

ascertained in any convenient mode which it may prescribe. The vali-

dity of the tax can in no svay be dependent upon the mode which the

State may deem fit to adopt in fixing the amount for any year which it

will exact for the franchise. No constitutional objection lies in the

way of a legislative body prescribing any mode of measurement to

determine the amount it will charge for the privileges it bestows. It

may well seek in this way to increase its revenue to the extent to

which it has been cut off by exemption of other property from taxa-

tion. As its revenues to meet its expenses are lessened in one direc-

tion, it may look to any other property as sources of revenue, which is
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not exempted from taxation. Its action in this matter is not the sub-

ject of jiklicial inquiry in a Federal tribunal. As was said in Delaware
jRailroad Tax Case, 18 Wall. 206, 231 : " The State may impose taxes
upon the corporation as an entity existing under its laws, as well as upon
the capital stock of the corporation or its separate corporate property.
And the manner in which its value shall be assessed and the rate of
taxation, however arbitrary or capricious, are mere matters of legisla-

tive discretion. It is not for us to suggest in any case that a more
equitable mode of assessment or rate of taxation might be adopted
than the one prescribed by the legislature of the State ; our only con-
cern is with the validity of the tax ; all else lies beyond the domain of
our jurisdiction." It is true, as said by this court in California v.

Pacific Railroad Co., 127 U. S. 1, 41, that the taxation of a corporate
franchise has no limitation but the discretion of the taxing power, and
its value is not measured like that of property, but may be fixed at any
sum that the legislature may choose ; it may be arbitrarily laid, without

any valuation put upon the franchise. If any hardship or oppression is

created by the amount exacted, the remedy must be sought by appeal

to the legislature of the State ; it cannot be furnished by the Federal

tribunals.

The tax in the present case would not be aftected if the nature of

the property in which the whole capital stock is invested were changed

and put into real property or bonds of New York, or of other States.

From the very nature of the tax, being laid upon a franchise given by

the State, and revocable at pleasure, it cannot be affected in any way
by the character of the propert}' in which its capital stock is invested.

The power of the State over the cori)orate franchise and the conditions

upon which it shall be exercised, is as ample and plenary in the one case

as in the other.

In some States the franchises and privileges of a corporation are

declared to be personal propert}'. Such was the case in New York

with reference to the privileges and franchises of savings banks. The^'

were so declared by a law passed in 1866, and made liable to taxation

to an amount not exceeding the gross sum of the surplus earned and

in the possession of the banks. The law was sustained by the Court

of Appeals of the State in Monroe Savings Bank v. City of Rochester,

37 N. Y. 365, 369, 370, although the bank had a portion of its property

invested in United States bonds. In its opinion the court observed

that in declaring the privileges and franchises of a bank to be personal

property the legislature adopted no novel principle of taxation ; that

the powers and privileges which constitute the franchises of a corpora-

tion were in a just sense property, quite distinct and separate from tlie

property which, by the use of such franchises, the corporation might

acquire ; that the}- might be subjected to taxation if the legislature

saw fit so to enact ; that such taxation being within the power of the

legislature, it might prescribe a rule or test of their value ; that all

franchises were not of equal value, their value depending, in some
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instances, upon the nature of the business authorized, and the extent

to which permission was given to multipl}- capital for its prosecution ;

and that the tax being upon the franchises and privileges, it was un-

important in what manner the property- of the corporation was invested.

And the court added :
'' It is true that where a State tax is laid upon

tiie property of an individual or a coriX)ration, so much of their prop-

erty as is invested in United States bonds is to be treated, for the

purposes of assessment, as if it did not exist, but this rule can have

no application to an assessment upon a franchise, where a reference to

property is made only to ascertain the value of the thing assessed."

And again: "It must be regarded as a sound doctrine to hold that

the State, in granting a franchise to a corporation, may limit the

powers to be exercised under it and annex conditions to its enjoyment,

and make it contribute lo the revenues of the State. If the grantee

accepts the boon it must bear the burden."

This doctrine of the taxability of the franchises of a corporation

without reference to the character of the property- in which its capital

stock or its deposits are invested is sustained by the judgments in

Society for Savings v. Coite, 6 Wall. 594, and Provident Institution

V. Massachusetts^ 6 Wall. 611, which were before this court at Decem-

ber Term, 1867. In the first of these cases it appeared that a law of

Connecticut of 1833 provided that savings banks in that State should

make an annual return to the comptroller of public accounts " of the

total amounts of all deposits in them, respectively, on the first day of

July in each successive year," and should pa}' to the treasurer of the

State a sum equal to three-fourths of one per cent on the total amount
of deposits in such banks on those days, and that the tax should be in

lieu of all other taxes upon the banks or their deposits. On the first

day of July, 1863, the Society for Savings, one of the banks, had in-

vested over §500,000 of its deposits in securities of the United States,

which were declared by Congress to be exempted from taxation by

State authorit}', whether held by individuals, corporations, or associa-

tions. 12 Stat. 346, c. 33, § 2. Upon the amount of its deposits

thus invested the societj' refused to pa}' the sum equal to the pre-

scribed percentage. In a suit biought by the treasurer of the State

to recover the tax, the pa3'ment of which was thus refused, the Su-

preme Court of Connecticut held that the tax was not on property but

on the corporation as such. The case being brought here, the judg-

ment was affirmed, this court holding that the tax was on the franchise

of the corporation and not upon its property, and the fact that a part

of the deposits was invested in securities of the United States did not

exempt the society from the tax. Said the court: "Nothing can be

more certain in legal decision than that the privileges and franchises

of a private corporation, and all trades and avocations by which the

citizens acquire a livelihood, may be taxed by a State for the support

of the State government. Authority to that effect resides in the State

independent of the Federal government, and is wholly unaflfected by the
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fact that the corporation or individual has or has not made investment
in Federal securities." pp. G06-607.

It was contended in that case that the deposits in the bank were
subjected to taxation from the fact that the extent of the tax was de-

termined by tlieir amount. But the court said : "... Different modes
of taxation are adopted in different States, and even in tlie same State

at different periods of their history. Fixed sums are in some instances

required to be annually paid into the treasury of the State, and in others

a prescribed percentage is levied on the stock, assets or property owned
or held by the corporation, while in others the sum required to be paid
is left indefinite, to be ascertained in some mode by tlie amount of busi-

ness which the corporation shall transact within a defined period. Ex-
perience shows that the latter mode is better calculated to effect justice

among the corporations required to contribute to the i)ublic burdens
than any other which has been devised, as its tendency is to graduate

the required contribution to the value of the privileges granted and to

the extent of their exercise. Existence of the power is beyond doubt,

and it rests in the discretion of the legislature whether they will ley}'

a fixed sum, or if not, to determine in what manner the amount shall

be ascertained." p. 608.

In the second case mentioned, Provident Institution v. Massachusetts,

it appeared that the statute of Massachusetts, passed in 1862, levying

taxes on certain insurance companies and depositors in savings banks,

provided that every institution for savings incorporated under its laws

should pa}' to the Commonwealth a tax of one-half of one per cent

per annum on the amount of its deposits, to be assessed one-half of

said annual tax on the average amount of its deposits for the six

months preceding the 1st day of May, and the other half on the

average amount of its deposits for the six months preceding the 1st

day of November. The Provident Institution for savings in that State

was authorized to invest its deposits in securities of the United States.

Its average amount of deposits for the six months preceding the 1st

da}' of May, 1865, was over eight millions, of which over one million

was invested in such securities. It paid all the taxes demanded except

on the portion which was thus invested. Upon that it declined to pay

the tax. In a suit brought by the Commonwealth to recover the same,

the Supreme Judicial Court of the State held that the tax was one on the

franchise of the company and not on property, and therefore gave judg-

ment for the Commonwealth. The case being brought here, the judg-

ment was affirmed. In deciding the ease, this court said, referring to a

section of the statute under which the tax was levied :
" Deposits, as the

word if, employed in that section, are the sums received by the institu-

tion from depositors, without regard to the nature of the funds. They
are not capital stock in any sense, nor are they even investments, as

the word is there used, which simply means the sums received wholly

irrespective of the disposition made of the same, or their market value.''

And speaking of the difference existing between taxes upon franchises
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and taxes upon property', it said :
" Franchise taxes are levied directly

b^- an Act of the Legislature, and the corporations are required to pay

the amount into the State treasury'. Thej' differ from propert}' taxes

as levied for State and municipal purposes in the basis presciibed for

computing the amount, in the manner of assessment, and in the mode

of collection ;
" and again, " Comparative valuation in assessing prop-

erty taxes is the basis of computation in ascertaining the amount to be

contributed b}' an individual, but the amount of a franchise tax depends

upon the business transacted by the corporation and the extent to which

they have exercised the privileges granted in their charter." pp. 631,

632. The court also referred to a decision made by the Supreme Court

of the State to the effect that the assessment imposed was to be regarded

as an excise or duty on the privilege or franchise of the corporation,

not as a tax on the moneys in its hands belonging to the depositors.

It was the corporation, it said, that was to make the payment, and if

it failed to do so it was liable not only to an action for the amount of the

tax, but might also be enjoined from the future exercise of its fran-

chise until all taxes should be fully paid. Commomvealth v. People's

Sai'ings Bank, 5 Allen, 428, 431.

And the court held that the valuation of the property had nothing

to do with determining the amount of the tax, but that the amount

depended on the average amount of deposits for the six months [)re-

ceding the respective days named, and that there was no necessary

relation between the average amount of the deposits and the amount

of property owned by the institution ; and, not being a property" tax,

it was to be considered as a franchise tax laid upon the corporation

for the privileges conferred by its cliarter, which by all the authorities

it was competent fur the State to tax irrespective of what disposition

the institution had made of its funds, or in what manner they had been

invested.

In Hamilton Company v. 3Iassac7uiselts, 6 Wall. 632, a statute of

Massachusetts which required corporations having a capital stock di-

vided into shares, to pa}- a tax of a certain percentage upon the excess

of the market value of such stock over the value of its real estate and
machinery', was sustained as a statute imposing a franchise tax, not-

withstanding a portion of the property which went to make the excess

of the market value consisted of securities of tlie United States ; this

court, however, placing its decision upon the fact that under the pro-

visions of the State Constitution and the practice under it the tax had

been so considered by the Iiighest tribunal of the State. This decision

goes much fartlier than is necessary to sustain the judgment of the

Court of Appeals of New York in the present case.

In this case we hold, as well upon general principles as upon the

authority of the first two cases cited from 6t]i Wallace, that the tax

for which the suit is brought is not a tax on the capital stock or prop-

erty of the company, but upon its corporate franchise, and is not
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therefore subject to the objection stated b}- counsel, because a portion

of its capital stock is invested in securities of the United States.

Nor is the objection tenable that the statute, in imposing such tax,

conflicts with the last clause of the first section of the Fourteenth

Amendment of the Constitution of the United States, declaring that

no State shall deprive anj- person within its jurisdiction of the equal

protection of the laws. It is conceded that corporations are persons

within the meaning of this amendment. It has been so decided by

this court. Pembina Cons. Silver Co. v. Pennsijlvania, 125 U. S. 181.^

But the amendment does not prevent the classification of propert}' for

taxation — subjecting one kind of property to one rate of taxation,

and another kind of property to a different rate — distinguishing

between franchises, licenses and privileges, and visible and tangible

property, and between real and personal property. Nor does the

amendment prohibit special legislation. Indeed, the greater part of

all legislation is special, either in the extent to which it operates, or

the objects sought to be obtained b}- it. And when such legislation

applies to artificial bodies, it is not open to objection if all such bodies

are treated alike under similar circumstances and conditions, in respect

to the privileges conferred upon them and the liabilities to which they

are subjected. Under the statute of New York all corporations, joint

stock companies and associations of the same kind are subjected to the

same tax. There is the same rule applicable to all under the same con-

ditions in determining the rate of taxation. There is no discrimination

in favor of one against another of the same class. See Barhier \. Con-

nolly, 113 U. S. 29, 32; Soon Hing v. Crowley, 113 U. S. 703, 709 ;

Missouri Pacific Railway v. Humes, 115 U. S. 512, 523; Missouri

Pacific Railway \. Mackey, 127 U. S. 205, 209 ; Minneapolis Railway

Co. V. BecJcwith, 129 U. S. 26, 32.

Mr. Justice Miller (with whom concurred Mr. Justice Harlan),

dissenting : Mr. Justice Harlan and myself dissent from the judgment

in this case, because we think that, notwithstanding the peculiar language

of the statute of New York, the tax in controversy is, in effect, a tax upon

bonds of the United States held by tlie insurance compan}'.

1 The case here cited has dicta to the effect stated iu the text, but the point was

not involved in the decision. Of course individuals who are endowed with the cor-

porate faculty are none the less protected as persons. To say that the corporation

itself is a person, in the sense of the amendment, seems to be only a mode of expressing

this.— Ed.
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BELL'S GAP RAILROAD COMPANY v. PENNSYLVANIA.

Supreme Court of the United States. 1890.

[134 U. S. 232.]

Motions: (1) To revoke the allocatur and quash the writ of error;

(2) To dismiss for want of jurisdiction
; (3) To affirm the judgment

below. The case is stated in the opinion.

3Ir. William S. Kirkpatricky Attorney-General of the Commonwealth

of Pennsylvania, and 3Ir. John F. Sanderson, Deputy Attorney-Gen-

eral for the motions. Mr. James W. M. JVewlin, opposing.

Mr. Justice Bradley delivered the opinion of the court. . . .

By the law of Pennsylvania all moneyed securities are subject to an

annual State tax of three mills on the dollar of their actual value, ex-

cept bonds and other securities issued by corporations, which are taxed

at three mills on the dollar of the nominal or par value. If the trea-

surer of a corporation fails to make return of its loans, as required by

law, the auditor-general makes out and files an account against the

company, charging it with the tax supposed to be due. This account,

if approved by the State treasurer, is served upon the corporation,

which must pay the tax within a specified time, or sliow good cause to

the contrary. If it objects to the tax, it is authorized, in common
with all others who are dissatisfied with the auditor's stated accounts,

to appeal to the Court of Common Pleas of the county where the seat

of government is (at present Dauphin County), which appeal is served

on the auditor- general, and by him transmitted to the clerk of said

court, to be entered of record, subject to like proceedings as in common
suits. A declaration is then filed on the stated account in behalf of

the State, and the cause is regularly tried.

In tlie present case, on failure of the company (The Bell's Gap Rail-

road Company) to make return except under protest, the auditor-general

made out an account against it containing the following charge : —
" Nominal value of script, bonds, and certificates of

indebtedness owned by residents of Penns}'!-

vania $539,000— tax three mills $1617.00"

The company thereupon tendered an appeal, which was filed in the

Court of Common Pleas of Dauphin County, a declaration was filed on
the part of the State, and the cause was tried by the court, a jury being

waived.

The appeal filed by the corporation (which was the basis of the pro-

ceedings in the court) contained eight grounds of objection to the tax.

Most of these objections were founded upon the Constitution, or laws
of Pennsylvania, and need not be noticed here. The second objection,

which refers to the Constitution of the United States, was as follows,

to wit: " II. The report of the company's treasurer was made under
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protest and does not constitute an assessment, and the tax sought to

be imposed on so much of the company's loans as the Commonwealth
claims to be held b}' residents of Pennsylvania for their nominal or face

value, which varies from the market value on account of the differing

rates of interest, etc., is illegal, and the said tax cannot be lawful!}'

deducted by the company's treasurer from the interest payable to the

holders of said loans, and the Commonwealth's demands contravene

section one of the Fourteenth Amendment to the Constitution of the

United States, for the following reasons :
" Amongst the reasons then

assigned are : 1. That the nominal value of the bonds is not their real

value ; 2. That the owners of the bonds have no notice, and no oppor-

tunity of being heard; 3. That the company is taxed for propert}' it

does not own ; 4. That the deduction of the tax from the interest pay-

able to the bondholders is taking their property without due process of

law, and denies to them the equal protection of the laws, since all other

personal property in the State is taxed at its actual value, and upon

notice to the owners. The seventh objection is as follows : " VII. The
tax is void as impairing the company's obligation to its creditors."

On the trial of the cause the State offered in evidence the stated

account, and the plaintiff in error offered the appeal and specification

of objections and an affidavit of its treasurer. The Court of Common
Pleas decided in favor of the company, but its decision was reversed

on writ of error by the Supreme Court of Pennsylvania, and judgment

was rendered in favor of the Commonwealth for $666, being the amount

of tax on bonds shown to have been owned by residents of Pennsyl-

vania. . . .

On the merits we have no serious doubt.

1. As to the assessment of t/ie tax of three mills 7ipo7i the nominal

or face value of the bonds, instead of assessing it upon the actual

value. This might have been subject to question under the State

laws ; but the State courts have upheld the assessment as valid. We
are to accept it, therefore, as part of the State system of taxation,

authorized by its Constitution and laws. Then, how does it violate

any provision of the Constitution of the United States? It is con-

tended that it violates the first section of the Fourteenth Amendment,

which forbids a State to withhold from any person the equal protection

of the laws. We do not perceive that the assessment in question trans-

gresses this provision. There is no unjust discrimination against any

persons or corporations. The presumption is that corporate securities

are worth their face value. Besides, the person that holds them is not

affected by the tax unless he receives his interest from which the tax is

deducted. So long as the interest is paid the security has to him full

productive value ; when it is not paid he pays no tax.

But, be this as it may, the law does not make any discrimination in

this regard which the State is not competent to make. All corporate

securities are subject to the same regulation The provision in the

Fourteenth Amendment, that no State shall deny to any person within
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its jurisdiction the equal protection of the laws, was not intended to

prevent a State from adjusting its system of taxation in all proper and

reasonable waj's. It ma}', if it chooses, exempt certain classes of prop-

erty from any taxation at all, such as churches, libraries, and the prop-

erty of ciiaritable institutions. It may impose different specific taxes

upon different trades and professions, and may vary the rates of excise

upon various products ; it may tax real estate and personal property

in a different manner ; it may tax visible property only, and not tax

securities for payment of money ; it may allow deductions for indebted-

ness, or not allow them. All such regulations, and those of like char-

acter, so long as they proceed within reasonable limits and general

usage, are within the discretion of the State Legislature, or the people

of the State in framing their Constitution. But clear and hostile dis-

criminations against particular persons and classes, especialh' such as

are of an unusual character, unknown to the practice of our governments,

might be obnoxious to the constitutional prohibition. It would, how-

ever, be impracticable and unwise to attempt to lay down any general

rule or definition on the subject, that would include all cases. They

must be decided as they arise. We think that we are safe in saying,

that the Fourteenth Amendment was not intended to compel the State

to adopt an iron rule of equal taxation. If that were its proper con-

struction, it would not only supersede all those constitutional provisions

and laws of some of the States, whose object is to secure equality of

taxation, and which are usually accompanied with qualifications deemed

material ; but it would render nugatory those discriminations which the

best interests of society require ; which are necessary for the encourage-

ment of needed and useful industries, and the discouragement of in-

temperance and vice ; and which every State, in one form or another,

deems it expedient to adopt. . . .

2. As to want of notice to the oicners of the bonds. What notice

could the}- have which the law does not give them? They know that

their bonds are to be assessed at their face value, and that a tax of

three mills on the dollar of that value will be imposed ; and that they

will only be required to pay this tax when, and as, they receive the

interest. If the State may assess the tax upon the face value of the

bonds, notice in pais is not necessary. We think that there is nothing

in this objection which shows any infraction of the Federal Constitu-

tion. It is urged that it is a taking of the bondholder's property with-

out due process of law. We must confess that we cannot see it in this

light. The process of taxation does not require the same kind of notice

as is required in a suit at law, or even in proceedings for taking private

property under the power of eminent domain. It involves no violation

of due process of law, when it is executed according to customary

forms and established usages, or in subordination to the principles

which underlie them. We see nothing in the process of taxation com-

plained of, which is obnoxious to constitutional objection on this score.

Stockholders in the national banks are taxed in this way, and the method
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has been sustained b}' the express decision of this court. National
Bank v. Commonwealth, 9 Wall. 353.

3. That the corporation is taxed for property it does not own. This

objection is not true in point of fact. The corporation, as the debtor

of its bondholders, holding money in its hands for their use, namely,

the interest to be paid, is merely required to pay to the Commonwealth
out of this fund the proper tax due on the security. The tax is on the

bondholder, not on the corporation. This plan is adopted as a matter

of convenience, and as a secure method of collecting the tax. That is

all. It injures no part}'. It certainly does not infringe the Constitu-

tion of the United States by making one party pay the debts and
support the just burdens of another party, as is implied in the objection.

The other objections are embraced in those which we have already

considered, and need no further notice.

We would say, in conclusion, that there are several decisions of this

court which virtually dispose of most of the questions involved in the

present case. We refer particularly to National Bank v. Common-
ivealthy supra; The Dollar ^Savings Bank v. United States, 19 Wall.

227, 240; iLing v. United States, 99 U. S. 229 ; Hagar y. Reclamation

District No. 1, 111 U. S. 701 ; Davidson v. Netv Orleans^ 96 U. S.

97 ; Wcdstan v. Nevin, 128 U. S. 578, 58L
The motion to dismiss the writ of error is denied, and the judgment

of the Supreme Court of Pennsylvania is affirmed.^

In Ward v. Maryland, 12 Wall. 418, 428 (1870), on error to the

Court of Appeals of Maryland, in holding a statute of that State uncon-

stitutional, as imposing a discriminating tax upon non-residents trad-

ing there, the court (Clifford, J.) said :
" Outside of the prohibitions,

express and implied, contained in the Federal Constitution, the poM^er

of the States to tax for the support of their own governments is coex-

tensive with the subjects within their unrestricted sovereign power,

which shows conclusivel}' that the power to tax ma}- be exercised at

the same time and upon the same subjects of private property by the

United States and by the States without inconsistency or repugnancy.

Such a power exists in the United States by virtue of an express grant

for the purpose, among other things, of paying the debts and provid-

ing for the common defence and general welfare ; and it exists in the

States for the support of their own governments, because they possessed

the power without restriction before the Federal Constitution was

adopted, and still retain it, except so far as the right is prohibited or

restricted by that instrument. Gibbons v. Ogden, 9 Wheat. 199
;

Nathan v. Louisiana, 8 How. 82. . , . Reasonable regulations for

the collection of such taxes may be passed by the States, whether the

property taxed belongs to residents or non-residents ; and, in the

1 Affirmed in Jennings v. Coal Ridge, Sf-c. Co., 147 U. S. 147 (1893). Compare
Pac. Exp. Co. V. Seibert, 142 U. S. 339; Giozza v. Tiernan, 148 U. S. 657.— Ed.
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absence of any Congressional legislation upon the same subject, no

doubt is entertained that such regulations, if not in any way discrimi-

nating against the citizens of other States, may be upheld as valid
;

but ver}' grave doubts are entertained whether the statute in question

does not embrace elements of regulation not warranted by the Consti-

tution, even if it be admitted that the subject is left wholly untouched

by any Act of Congress.
" Excise taxes levied by a State upon commodities not produced to any

considerable extent b}' the citizens of the State may, perhaps, be so

excessive and unjust in respect to the citizens of the other States as to

violate that provision of the Constitution, even though Congress has

not legislated upon that precise subject ; but it is not necessary to

decide any of those questions in the case before the court, as the court

is unhesitatingly of the opinion that the statute in question is repugnant

to the second section of the fourth article of the Constitution, which

provides that the citizens of each State shall be entitled to all privi-

leges and immunities of citizens in tlie several States. Woodruff v.

Parham, 8 Wall. 139 ; Hinson v. Lott, 8 Id. 151.

" Taxes, it is conceded in those cases, may be imposed b}' a State on

all sales made within the State, whether the goods sold were the pro-

duce of the State imposing the tax, or of some other State, provided

the tax imposed is uniform ; but the court at the same time decides in

both cases that a tax discriminating against the commodities of the citi-

zens of the other States of the Union would be inconsistent with the

provisions of the Federal Constitution, and that tlie law imposing such

a tax would be unconstitutional and invalid. Such an exaction, called

by what name it may be, is a tax upon the goods or commodities sold,

as the seller must add to the price to compensate for the sum charged

for the license, which must be paid bj- the consumer or by the seller

himself; and in either event the amount charged is equivalent to a

direct tax upon the goods or commodities. Brown v. Manjland^ 12

Wheat. 444 ; People v. M<iring^ 3 Keyes, 374.

" Imposed as the exaction is upon persons not permanent residents in

the State, it is not possible to deny that the tax is discriminating with

any hope that the proposition could be sustained by the court. Few
cases have arisen in wliich this court has found it necessarv to apply

tiie guarant}' ordained in the clause of the Constitution under con-

sideration, Conner v. Elliott, 18 How. 593.

"Attempt will not be made to define the words 'privileges and
immunities,' or to specify the rights which they are intended to secure

and protect, beyond what may be necessary to the decision of the case

before the court. Beyond doubt tliose words are words of very com-
prehensive meaning, but it will be sufficient to say that the clause plainl}'

and unmistakably secures and protects the right of a citizen of one

State to pass into an}' other State of the Union for tlie purpose of

engaging in lawful commerce, trade, or business without molestation ;

to acquire personal property ; to take and hold real estate ; to maintain
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actions in the courts of the State ; and to be exempc from any higher

taxes or excises than are imposed b}- the State upon its own citizens.

Cooley on Constitutional Limits, 16; Brown v. Maryland^ 12 Wheat.

449. Comprehensive as the power of the States is to lay and collect taxes

and excises, it is nevertheless clear, in the judgment of the court, that

the power cannot be exercised to any extent in a manner forbidden bj-

the Constitution ; and inasmuch as the Constitution provides that the

citizens of each State shall be entitled to all privileges and immunities

of citizens in the several States, it follows that the defendant might

lawfully sell, or offer or expose for sale, within the district described in

the indictment, any goods which the permanent residents of the State

might sell, or offer or expose for sale in that district, without being

subjected to any higher tax or excise than that exacted by law of such

permanent residents. State v. North et cd, 27 Mo. 467 ; I^h-e Depart-

ment V. Wright, 3 E. D. Smith, 478; Panl v. Virginia, 8 Wall. 177.

" Grant that^the States maj' impose discriminating taxes against the

citizens of other States, and it will soon be found that the power con-

ferred upon Congress to regulate interstate commerce is of no value, as

the unrestricted power of the States to tax will prove to be more effica-

cious to promote inequality than any regulations which Congress can

pass to preserve the equality of right contemplated by the Constitution

among the citizens of the several States. Excise taxes, it is every-

where conceded, may be nnposed by the States, if not in an}- sense dis-

criminating ; but it should not be forgotten that the people of the

several States live under one common Constitution, which was ordained

to establish justice, and which, with the laws of Congress, and the trea-

ties made by the proper authority, is the supreme law of the land ; and

that that supreme law requires equality of burden, and forbids discrim-

ination in State taxation when the power is applied to the citizens of

the other States. Inequality of burden, as well as the want of uni-

formity in commercial regulations, was one of the grievances of the

citizens under the Confederation ; and the new Constitution was adopted,

among other things, to remedy those defects in the prior system." ^

HORN SILVER MINING COMPANY v. S^EW YORK STATE.

Supreme Court of the United States. 1892.

[143 f/. S. 305.2]

[Error to the Supreme Court of the State of New York. The Stata

brought the action to recover taxes from the plaintiff in error, a cor-

poration created under the laws of the Territory of Utah. The

1 See also Oliver v Washington Mills, \ I Allen, 268, 280.— Ed.
2 The statement of facts is omitted.— Ed.
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taxes were assessed under a statute subjecting thereto corporations

" organized under any law of the State or of any other State or country,

and doing business in the State."]

3Ir. Julien T. Bavies (with whom was 3Ir. Edward Lyman Short

on the brief) for plaintiff in error. Mr. Charles F. Tahor, Attorney-

General of the State of New York, submitted on his brief.

Mk. Justice Field delivered the opinion of the court.

A corporation being the mere creature of the legislature, its rights,

privileges, and powers are dependent solely upon the terras of its char-

ter. Its creation (except where the corporation is sole) is the investing

of two or more persons with the capacity to act as a single individual,

with a common name, and the privilege of succession in its members

without dissolution, and with a limited individual Uability. The right

and privilege, or the franchise, as it may be termed, of being a corpora-

tion, is of great value to its members, and is considered as property

separate and distinct from the property which the corporation itself may

acquire. According to the law of most States this franchise or privi-

lege of being a corporation is deemed personal property, and is subject

to separate taxation. The right of the States to thus tax it has been

recognized by this court and the State courts in instances without

number. . . . [Here follows a quotation from the opinion in Delaware

Itailroad Tax, 18 Wall. 206, 231.]

The granting of the rights and privileges which constitute the fran-

chises of a corporation being a matter resting entirely within the con-

trol of the legislature, to be exercised in its good pleasure, it may be

accompanied with any such conditions as the legislature may deem most

suitable to the public interests and policy. It may impose as a condition

of the grant, as well as, also, of its continued exercise, the payment of

a specific sum to the State each year, or a portion of the profits or gross

receipts of the corporation, and may prescribe such mode in which the

sum shall be ascertained as may be deemed convenient and just. There

is no constitutional inhibition against the legislature adopting any mode

to arrive at the sum which it will exact as a condition of the creation

of the corporation or of its continued existence. There can be, there-

fore, no possible objection to the validity of the tax prescribed by the

statute of New York, so far as it relates to its own corporations. Nor

can there be any greater objection to a similar tax upon a foreign cor-

poration doing business by its permission within the State. As to a

foreign corporation— and all corporations in States other than the

State of its creation are deemed to be foreign corporations— it can

claim a right to do business in another State, to any extent, only sub-

ject to the conditions imposed by its laws.

As said in Paid v. Virginia^ 8 Wall. 168, 181, " the recognition of

its existence, even, by other States, and the enforcement of its eon-

ti-acts made therein, depend purely upon the comity of those States, — a

comity which is never extended where the existence of the corporation

or the exercise of its powers is prejudicial to their interests or repug-

VOL II. — 15
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nant to their polic}'. Having no absolute right of recognition in other

States, but depending for such recognition and the enforcement of its

contracts upon their assent, it follows, as a matter of course, that such

assent raaj- be granted upon such terms and conditions as those States

may think proper to impose. They ma}' exclude the foreign corpora-

tion entirely ; they may restrict its business to particular localities, or

they may exact such securit}- for the performance of its contracts with

their citizens as in their judgment will best promote the public interest.

The whole matter rests in their discretion," This doctrine has been so

frequently declared bj' this court that it must be deemed no longer

a matter of discussion, if anj' question can ever be considered at rest

Only two exceptions or qualifications have been attached to it in all

the numerous adjudications in which the subject has been considered,

since the judgment of this court was announced more than half a cen-

tur}- ago in Baiik of Augusta v. Earle^ 13 Pet. 519. One of these

qualifications is that the State cannot exclude from its limits a corporation

engaged in interstate or foreign commerce, established by the decision

in Pensacola Telegraph Co. v. Western Union Telegraph Co.., 96 U.

S. 1, 12. The other limitation on the power of the State is, where the

corporation is in the employ of the general government, an obvious ex

ception, first stated, we think, b}- the late Mr. Justice Bradley in Stock-

ton V. Baltimore & New York Railroad^ 32 Fed. Rep. 9, 14. As that

learned justice said: "If Congress should emplo\' a corporation of

ship-builders to construct a man-of-war, they would have the right to

purchase the necessary timber and iron in anj' State of the Union."

And this court, in citing this passage, added, " without the permission

and against the prohibition of the State." Pembina Mining Co. v.

Pennsijlvania, 125 U. S. 181, 186.

Having the absolute power of excluding the foreign corporation the

State may, of course, impose such conditions upon permitting the cor-

poration to do business within its limits as it may judge expedient

;

and it may make the grant or privilege dependent upon the pa3ment of

a specific license tax, or a sum proportioned to the amount of its capi-

tal. No individual member of the corporation, or the coiporation itself,

can call in question the validity of any exaction which the State may
require for the grant of its privileges. It does not lie in an}- foreign

corporation to complain that it is subjected to the same law with the

domestic corporation. The counsel for the appellant objects that the

statute of New York is to be treated as a tax law, and not as a license

to the corporation for permission to do business in the State. Conced-

ing such to be the case, we do not perceive how it in any respect affects

the validity of the tax. However it may be regarded, it is the condi-

tion upon which a foreign corporation can do business in the State,

and in doing such business it puts itself under the law of the State,

however that may be characterized.

The only question therefore open to serious consideration in this case

is one of fact : Did the Horn Silver Mining Company do business as
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a corporation within the State ? The referee found such to he the fact,

as a conchision from man}' probative circumstances in the case. That

finding was never set aside, but stands approved b}- the courts of New
York. . . .

It is true, the greater part of the business of the compan}- was done

out of the State, and the greater part of its capital was also with-

out it, but the statute of New York does not require that the whole

business of a foreign corporation shall be done within the State in order

to subject it to the taxing power of the State. It makes, in that respect,

no difference between home corporations and foreign corporations, as

to the franchise or business of the corporation upon which the tax is

levied, provided it does business within the State, as such corporation.

Thee seems to be a hardship in estimating the amount of the tax

upon the corporation, for doing business within the State, according to

the amount of its business or capital without the State. That is a

matter, however, resting entirel}' in the control of the State, and not a

matter of Federal law, and with which, of course, this court can in no

wa}' interfere.

Since this tax was levied the law of the State has been altered, and

now the tax upon foreign corporations doing business in the State is

estimated b}- the consideration onl}- of the capital employed within the

State. It is said that against nearlv all other foreign corporations, ex-

cept this one, the taxes upon their franchises have been computed upon

the basis of the capital employed within the State ; but as to that we

can onl}' repeat what was said in the Court of Appeals of the State,

that, if this be true, the defendant ma}' have reason to complain of un-

just discrimination and may properly appeal for i-elief to the legislature

of the State, but that it is not within the power of the court to grant

any relief, however great the hardship upon it.

The extent of the tax is a matter purely of State regulation, and any

interference with it is beyond the jurisdiction of this court. The objec-

tion that it operates as a direct interference with interstate commerce,

we do not think tenable. The tax is not levied upon articles imported,

nor is there any impediment to their importation. The products of the

mine can be brought into the State and sold there without taxation,

and they can be exhibited there for sale in any office or building ob-

tained for that purpose ; the tax is levied only upon the franchise or

business of the company. Judgment affirmed.

Mr. Justice Harlan dissented.^

1 In The Lumberville, <fc. Co. v. State B'd Assessors, 55 N. J. Law, 529,537 (1893),

the court (Garrison, J.) said ;
" The franchise that is taxed as property is the privi-

lege enjoyed by a corporation of exercising certain powers derived from the State,

whereas the franchise with which we have to do is the right to exist in corporate form

without reference to the jiowers that under such form tlie conij)any may exercise.

This distinction, although formulated by Mr. Justice Field in Home Insurance Com-
panij V. New York, 134 U. S. 594, was not strictly adhered to in his subsequent expres-

sions, probably because there was nothing in that case to call for a nice use of terms.

In this State v.e tax each of these so-called franchises. The former, as iu the case of
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PORTLAND BANK v. APTHORP.

Supreme Judicial Court of Massachusetts. 1815.

[12 Mass. 252.1]

An argument was had, at the last March term in Suffolk, by Prescott

and jE". Whitman., for the plaintiffs, and by Morton., Attorney-General,

and Davis., SoUcitor-General, for the defendant.

The opinion of the court was delivered, at this term, by
Parker, C. J. . . . The charter, by which the plaintiffs were incor-

porated, was granted in 1799 ; and powers were given b}' it to carry on

the business of loaning money for the period of twenty years. No
bonus was required by the legislature, nor was there an}- reservation of

a right to lev}- a tax or an excise upon tlie company. The effect of this

charter was, to give to the individuals who applied for it, and their suc-

cessors, a right to act as a body corporate and politic in the manage-
ment of their common funds, under the restrictions and regulations

provided in the charter.

They now contend, that, as the privilege was freely given to them
by the government for a limited period, they cannot be subject to any

tax or tribute to the government during the existence of the charter,

because the legislature is, b}' the Constitution, limited in its powers of

taxation to an equal and proportionate assessment upon all the prop-

erty in the Commonwealth, and that it has not the power to select any

individuals or company, or an}' specific object of property, and demand

a tax of them, separate and distinct from such tax as might result from

its equal and proportionate share of such taxes as should be required

of all other individuals, companies, or property, within the Common-
wealth.

The words of the Constitution, from which the authority of the legis-

lature to impose taxes and to obtain a revenue is derived, are, " to

impose and levy proportionate and reasonable assessments, rates, and

taxes upon all the inhabitants of, and persons resident and estates

lying within, the Commonwealth ; and also to impose and levy rea-

the right to own and operate a railroad, is taxed as property having a true value,

which it is the duty of the State board to ascertain for the purposes of constitutional

assessment. On the other hand, the naked right of existing in corporate form is taxed

as in the case before us, not at its true value, as it would have to be if it were prop-

erty, but at a sum arbitrarily imposed by the legislature as an annual fee, the amount

of which is to be computed by reference to the capital of the company as a criterion.

It is, in short, a poll tax levied upon domestic corporations for the right to be. Such a

tax is not upon property or assets, and does not in any way concern the nature of the

business the company may be authorized to carry on. If the business chance to be

one of commercial intercourse with other States, the burden incidental to corporate

existence does not, under tho Federal decisions just cited
(
Home Ins. Co. v. iV. Y.,

and Horn Silv. Min. Co. v. N. Y.\, constitute a regulation of that commerce."— Ed.

1 The statement of facts is omitted. — Ed.
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sonable duties and excises upon an}' produce, goods, wares, and
merchandise, and commodities whatsoever, brought into, produced,

manufactured, or being within the same."

Under the first branch of this power, namely, that of imposing and
levjing rates and taxes, the requisition upon the banks cannot be jus-

tified ; for those taxes must be proportional upon all the inhabitants of,

and persons resident and estates lying within, the Commonwealth.
The exercise of this power requires an estimate or valuation of all the

property in the Commonwealth; and then au assessment upon each

individual, according to his proportion of that property. To select any

individual or company, or an}- specific article of property, and assess

them b}- themselves, would be a violation of this provision of the

Constitution.

But there are other sources of emolument and profit, not strictly

called propert}', but which are rather to be considered as the means of

acquiring property, from which a reasonable revenue may be exacted

by the legislature, witliin the fair meaning of the other branches of the

power above recited. The exercise of this power is called the imposing

or levying of duties and excises ; and the subjects upon which they are

to be levied are produce, goods, wares, merchandise, and commodities,

brought into, produced, manufactured, or being within the State. The
former provision seems to be intended as a contribution of the individ-

ual citizens, in proportion to the property, whether real or personal,

which the}' are respectively worth. The latter is a tax upon the arti-

cles, whoever may be the owner, or into whose hands soever they may
go ; operating as compensation for the privilege of producing, manu-
facturing, or bringing them within the State; and the sum which each

individual may pay of this latter species of tax, may not be in propor-

tion to his property ; but will be only in proportion to the quantity of

such particular article so taxed, as may be consumed by him, or used

by him, in the way of his business and employment.
The term excise is of very general signification, meaning tribute,

custom, tax, toUage, or assessment. It is limited, in our Constitution,

as to its operation, to produce, goods, wares, merchandise, and com-
modities. This last word will perhaps embrace everything, which may
be a subject of taxation, and has been applied by our legislature, from
the earliest practice under the Constitution, to the privilege of using

particular branches of business or employment, as, tlie business of an
auctioneer, of an attorney, of a tavern-keeper, of a retailer of spirituous

liquors, &c.

It must have been under this general term, commodity, which signi-

fies convenience, privilege, profit, and gains, as well as goods and
wares, which are only its vulgar signification, that the legislature

assumed the right, which has been uniformly, and without complaint,

exercised for thirty years, of exacting a sum of money from attorneys,

and barristers at law, vendue masters, tavern-keepers, and retailors.

For every man has a natural right to exercise either of these employ-
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meiits free of tribute, as much as a husbandman or mechanic has to

use his particular calling. The money required of them is not a pro-

portional tax ; nor is it an excise or duty upon produce, goods, wares,

or merchandise. It is a commodity, convenience, or privilege, which

the legislature has, b}- contemporaneous construction of the Constitu-

tion, assumed a right to sell at a reasonable price ; and, by parity of

reason, it may impose the same conditions upon every other emplo}'-

ment or handicraft.

It is true, that it ma}' be unsafe, general!}', to infer from the actual

use of power by a government its original right to exercise that power

;

and, certainly, no continuance of usurpation upon the rights of a citi-

zen, however long, can deprive him of those rights. But in questions

touching the powers of government under a written constitution, not

affecting the essential rights of the citizen, the practice and usage of

successive legislatures, from the time the government began, when its

powers, as well as the rights of the subject, were well understood, and

when there was a general disposition to keep all the departments

within their prescribed sphere, down to the present time, ma}' furnish

strong grounds for explanation of parts which are obscure, or not per-

fectly explicit.

According to the construction of the Constitution, there can be no

doubt that the legislature might as well exact a fee or tribute from

brokers, factors, or commission merchants, for the privilege of trans-

acting their business, as from auctioneers, or innholders, or retailers,

or attorneys. It will, undoubtedly, be the policy of a wise legislature,

not to multiply burdens of this sort ; but we speak only of their power,

presuming that it will never be exercised but for wise or necessary

purposes.

I f it should be true that this right exists with respect to individuals,

then the only remaining question is, whether, when a number of indi-

viduals have associated for the purpose of carrying on the business of

brokerage, money-lending, or factorage, more conveniently, exten-

sively, and securely, and for that purpose have obtained a license or

charter from the government, they are exempt from a liability which

would attach to them severally as individuals. Did the legislature,

when it incorporated the i)laintifrs, relinquish the right of laying an

excise or duty upon the business which they should transact during the

continuance of the charter of incorporation ? There is no express waiver

or relinquishment, nor is there any strong implication of one. The

object of their charter is to enable them, in a body, to conduct their

business as an individual, to make contracts, and to enforce them as

such, avoiding the mconveniences of a copartnership. This is all that

is asked for by the company, and all that is given by the charter. It

is a privilege to manage their business, and not an exemption from

duty. Suppose that heretofore the legislature should have enacted that

no person should keep a public house, or retail spirituous liquors, without

a license from some authority by them designated, but without exact-
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ing any tax or dut\' therefor ; could it be contended that afterwards

the}' were precUided from establishing a tax or excise upon the business

tlius permitted to be exercised ?

Every man has the implied permission of the government to carry

on any lawful business ; and there is no difference in the right, between

those which require a license and those which do not, except iu the

prohibition, either express or implied, where a license is required.

So that to lay a duty or excise upon branches of business which exist

by license is no infringement of any privilege conveyed by such license.

The late law of the United States, requiring the use of a license, and
establishing a tax to the government, seems to be predicated upon the

same principles. For Congress has seen fit to require fift}' per cent

from tavern-keepers and retailers, iu addition to the sum originally

paid for the license, within the term for which it was granted.

Taxes of this sort must undoubtedly be equal ; that is, the}- must
operate upon all persons who exercise the employment which is so

taxed. A tax upon one particular moneyed capital would unquestion-

abl}' be contrary to the principles of justice, and could not be sup-

ported ; but a tax upon all banks we think justifiable upon the grounds

we have stated. Plaintiffs nonsuiO

GLEASON V. McKAY.

Supreme Judicial Court of Massachusetts. 1883.

[\M Mass 419.]

Contract by the treasurer of the Commonwealth against the trustee

of the McKa}' Sewing Machine Association, to recover a tax assessed

upon said association for the year 1879, in pursuance of the St. of

1878, c. 275. The case was submitted to the Superior Court, and,

after judgment for the defendant, to this court, on appeal, on agreed

facts. . . .

C. H. Barroios, Assistant Attorne3'-General, for the plaintiff. E.
Merwin^ for the defendant.

Morton-, C. J. The principal question in this case is whether the St.

of 1878, c. 275, as applied to the defendant, is constitutional. The first

section of the statute provides that " Chapter two hundred and eighty-

three of the Acts of the year one thousand eight hundred and sixt3--five,

and the Acts in amendment thereof, are hereb}' extended to appl}', so

far as applicable, to companies, copartnerships, and other associations

having a location or place of business within this Commonwealth, in which

the beneficial interest is held in shares which are assignable without

consent of the other associates specifically authorizing such transfer.

And the tax provided for in said chapter two hundred and eight3--three

1 Compare Conn. Mut. Life Ins. Co. v. Com'th, 133 Mass. 161 ; Mayor of Savannah

V. Weed, 84 Ga. 683 (1890).— Ed.
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shall be paid by such company, copartnership, or association upon the

aggregate value of the shaves of said capital stock, in the manner pro-

vided in said cliapter for taxes upon corporations."

The power of taxation, using the word in its generic sense as includ-

ing all rates and impositions laid or levied upon the people, is conferred

upon the legislature by the Constitution, and is to be held and exer-

cised subject to the limitations imposed by the Constitution. Oliver v.

Washington Mills, 11 Allen, 268. The legislature is given the power
" to impose and levy proportional and reasonable assessments, rates

and taxes, upon all the inhabitants of, and persons resident, and

estates lying, within the said Commonwealth," and also power "to im-

pose, and levy, reasonable duties and excises, upon any produce, goods,

wares, merchandise, and commodities, whatsoever, brought into, pro-

duced, manufactured, or being within the same." Const. Mass. c. 1,

art. 4.

It is clear that the statute in question was not intended to la}- a tax

upon property within the first of these clauses. It does not purport to

do this. It merely extends to certain copartnerships and associations

the provisions of the St. of 1865, c. 283, which chapter has been held to

levy an excise upon corporate franchises, and not to lay a tax on prop-

erty, and which chapter can be sustained as constitutional only upon

the ground that it levies an excise. Murray v. Berkshire Ins. Co., 104

Mass. 586; Commonwealth v. Hamilton Mannf. Co., 12 Allen, 298.

Regarded as a tax on property, the tax we are considering would be

invalid because not proportional ; it would be an imposition upon cer-

tain property at a rate different from that to which other property m
the Commonwealth is subject. But, as we have said, it does not pur-

port to be a tax on property. In levying an imposition under this

statute, no inquiry is made as to what property liable to taxation any

copartnership, or other association which comes within its terms, has.

Such property remains liable to taxation under the general laws. This

imposition is based " upon the aggregate value of the shares of said

capital stock." Such shares, if the}- can be said to be property, are

not tlie property of the copartnership or association which is taxed, but

of the individual partners or shareholders. It is very clear that this

was intended as an excise upon some franchises or privileges sought to

be held by the copartnerships or associations in supposed analogy to the

franchises of corporations. And the question is whether this imposi-

tion can be upheld as such excise within the second clause of the Con-

stitution, cited above. In this clause, there are two limitations upon

the power of the legislature in imposing excises. They must be rea-

sonable, and they must be excises upon some produce, goods, wares,

merchandise or commodities, brought into, produced, manufactured, or

being within the Commonwealth.

It will not be seriously contended that the privileges or rights which

are taxed by this statute can be properly described as eitlier produce,

goods, wares, or merchandise. Do they fairly come within the term
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"commodities," in the sense in which it is used in the Constitution

?

Ever since the adoption of the Constitution, the legislature in its prac-

tice, and this court in its adjudications, have given a very broad and

extensive meaning to this term. It has been repeatedly held that cor-

porate franchises enjoyed by grant from the government are commodi-

ties, and subject to an excise. So with cor][X>rate franchises granted by

a foreign government, which by comity are permitted to be exercised

within this Commonwealth. So where the legislature has thought,

upon considerations of public policy, that certain occupations or call-

ings, of a public or quasi public character, should be carried on under

governmental regulation, it has been usual to impose a reasonable fee

for a license. Portland Bank \. Apthorp, 12 Mass. 252; Cotnmon-

xcealth v. People's Five Cents Savings Bank. 5 Allen, 428 ; Common-
wealth v. Hamilton Manuf. Co., ubi supra ; Commonivealth v. Cari/

Im])rovement Co., 98 Mass. 19; Connecticut Ins. Co. v. Common-
wealth, 133 Mass. 161. This imposition is clearly not in the nature

of a license fee, but is an excise upon a franchise or privilege. The
right to levy excises upon franchises has never been extended further

than to corporate franchises specialh' granted by the government, or

enjoyed and exercised by its permission.

The defendant in this case is not a corporation. It is merely a part-

nership, with all the incidents and responsibilities of a partnership. The
firm property is taxable at its business domicile. Hoadley v. County

Commissioners, 105 Mass. 519. It enjoys no franchises conferred

upon it by the legislature. It does not ask for or enjoy any corporate

or special privileges. It has constituted its partnership under its

common-law rights and such legal agreements as it chooses to make.

The peculiar feature that the interest of each member may be trans-

ferred without the special assent of the other members, is created by

agreement of the partners under their natural rights at common law.

We do not see how this peculiar feature can be called a commodit}',

subject to a special excise, any more than the agreement of copartner-

ship itself, or any clause or part of it, or an\' other agreement, right or

mode of transacting any business, can be called a commodity, and so

liable to taxation at the will of the legislature.

If this tax can be upheld, it seems to us that the necessary result will

be that the legislature has the power to select any business, occupation,

or calling carried on, or an}' natural right enjoyed, under the protection

of our laws, and impose upon it at its will a special tax or excise. This

would be extending the meaning of the word " commodities " be3"cnd

any reasonable limits. Its effect would be to break down the limita-

tions which the Constitution intended to impose upon the power of the

legislature, for the purpose of securing the end that all sums neces-

sary for the defence and support of the government should as far as

practicable be raised by the equal taxation of the people.

We are therefore of opinion that the St. of 1878, c. 275, so far as

it applies to the defendant, is unconstitutional.

Judgment for the defendant.
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MINOT V. WINTHROP. WILLIAMS v. BOWDITCH.
WEST V. PHILLIPS.

Supreme Judicial Coukt of Massachusetts. 1894.

[162 Mass. 113.]

[The opinion in these eases, decided Oct. 17, 1894 and not yet re-

ported, is printed from a certified copy furnished by the Reporter of

Decisions. The important section of the statute under discussion is

printed in a note.]

Field, C. J. All these cases involve the constitutionality of St.

1891, 0. 425.^ The objections urged against this statute are that the

right of succession to property on the death of the owner is a neces-

sary incident of property' which is protected by the Constitution of

Massachusetts ; that a tax upon such succession is in effect a tax upon

the property and is subject to the limitations put upon a tax upon

estates .by the Constitution ; that if such a tax is not a tax upon prop-

erty but an excise upon the right of succession this right cannot be

considered as "goods, wares, merchandise, and commodities" within

the meaning of these words in the Constitution ; and that even if the

right can be considered as a commodity the tax imposed by the statute

is unreasonable, because the statute is unequal in its operation, and

makes arbitrary distinctions between those persons and estates that

are and those that are not subject to its provisions. The Attorne}--

General concedes that the tax imposed by the statute is invalid if it is

a tax on property or estates. He contends that the tax is an excise ;

that the succession to properi}- on the death of the owner is a privilege

created bj' law and a commodit}' within the meaning of the Constitution,

and that as an excise the tax is reasonable.

St. 1891, c. 425, purports to be a statute imposing a tax, and we
think it apparent that the legislature in passing it intended to act

under the authority granted to the General Court by the Constitution

to impose and levy taxes. This authority is found in the Constitution,

1 Section 1 is as follows :

" All property within the iurisiliction of the Common-
wealth, and any interest therein, whether belonging to inhabitants of the Common-
wealth or not, and whether tangible or intangible, which shall pass by will or by the

laws of the Commonwealth regulating intestate succession, or by deed, grant, sale, or

gift, made or intended to take effect in possession or enjoyment after the death of the

grantor, to any person. in trust or otherwise, other than to or for tlie use of the father,

mother, husband, wife, lineal descendant, brother, sister, adopted child, the lineal

descendant of any adopted child, the wife or widow of a son, or the husband of a
daughter of a decedent, or to or for cliaritable, educational, or religious societies or

institutions, the property of which is exempt by law from taxation, shall be subject

to a tax of five jjer centum of its value, for the use of the Commonwealth ; . . pro-

vided, however, that no estate shall be subject to the provisions of this Act unless the

value of the same, after the payment of all debts, shall exceed the sum of ten thousand
dollars." — Ed.
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Part II., c. 1, § 1, art. 4, and is full power and authority '' to impose

and levy proportional and reasonable assessments, rates, and taxes,

upon all the inhabitants of, and persons resident, and estates lying,

within the said Commonwealth ; and also to impose and levy reasonable

duties and excises upon any produce, goods, wares, merchandise, and

commodities, whatsoever, brought into, produced, manufactured, or

being within the same ; to be issued and disposed of by warrant, under

the hand of the Governor of this Commonwealth for the time being,

with the advice and consent of the council, for the pubhc service, in the

necessary' defence and support of the government of the said Common-
wealth, and the protection and preservation of the subjects thereof,

according to such Acts as are or shall be in force within the same."

The Constitution also provides as follows :
" And while the public

charges of government, or any part thereof, shall be assessed on

polls and estates, in the manner that has hitherto been practised, in

order that such assessments may be made with equality, there shall

be a valuation of estates within the Commonwealth, taken anew once

in every ten years at least, and as much oftener as the General Court

shall order."

In the constitutional convention the committee appointed to prepare

a Declaration of Rights and a Frame of a Constitution reported a draft

of a constitution which gave to the General Court m the matter of

taxation only the authority "to impose and levy proportional and

reasonable assessments, rates, and taxes upon the persons of all the

inhabitants of and residents within the said Commonwealth, and upon

all estates within the same, to be issued and disposed of by warrant,"

etc. This was in effect the same as in the Province Charter. This

draft also contained the following provision : " And that public assess-

ments may be made with equality there shall be a valuation of estates

within the Commonwealth taken once in every ten years at least."

Journal of Convention, 1779-80, p. 198, c. 2, § 3, of the draft. In

the convention the paragraphs above quoted were referred to commit-

tees who reported them in the form in which they stand in the Consti-

tution. Ibid., pp. 61-G3. Under the Province Charter the General

Court had laid imposts and excises in addition to taxes and assess-

ments upon the persons and estates of the inhabitants, but it is evident

that the framers of the Constitution intended that the authority to do

this should be express. But neither in the Province nor in England

had there been a tax on legacies and inheritances at the time when the

Constitution was adopted, although it was a form of taxation which

had been used on the Continent of Europe. See The Inheritance Tax,

by Max West, vol. 4, No. 2, of the Studies in History, Economics, and

Public Law of Columbia College ; Smith's Wealth of Nations, Book V.,

e. 2 ; Dos Passos on Law of Collateral Inheritance Taxes ; Hanson's

Probate Legacy and Succession Duties.

The descent or devolution of property on the death of the owner in

England and in this country has always been regulated by law. We
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have no occasioa in these cases to consider whether the legislature

has the power to make the Commonwealth the universal legatee or

successor of all the propert}' of all its inhabitants when they die, for the

purposes not onlj' of paying the public charges, but also of distributing

the property according to its will among the living inhabitants or for

the purpose of abolishing private property altogether. We assume

that under the Constitution this cannot be done either directly or indi-

rectly ; that the legislature cannot so far restrict the right to transmit

property by will or bj' descent as to amount to an appropriation of

propert}' generally ; that it cannot impose a tax which shall be equiva-

lent or almost equivalent to the value of the property, and cannot so

limit the persons who can take as heirs, devisees, distributees, or lega-

tees that the great mass of all the property of the inhabitants must

become vested in the Commonwealth by escheat. The State can take

property by taxation only for the public service, and we assume that

its right to take property, if any exists, by regulating the distribution

of it on the death of the owner is limited in the same manner, and that

this right must be exercised in a reasonable way.

Under our system of law the right to make a will or testament and

the right to transmit or take propert}' by descent are now mainly if not

wholly regulated by statute. In Metier v. Grima^ 8 How. 490-493,

the Supreme Court of the United States say of a statute of Louisiana :

" Now the law in question is nothing more than an exercise of the

power which every State and sovereignt}- possesses of regulating the

manner and terms upon which propert}' real or personal, within its

dominion, ma}' be transmitted by last will and testament or by in-

heritance, and of prescribing who shall and who shall not be capable

of taking it." In Brettun v. Fox^ 100 Mass. 234, this court say :

'
' The objection of the respondent that the statute could not constitu-

tionally limit the owner's power of testamentary disposition is equally

novel and unfounded. The power to dispose of propert}' by will is

neither a natural nor a constitutional right, but depends wholly upon

statute, and maj' be conferred, taken away, or limited and regulated,

in whole or in part, b\' the legislature ; and no exercise of legislative

authority in this respect is more usual than that which secures to a widow
a certain share in the estate of her husband." See Lavery v. Egan^
143 Mass. 389.

If under the power to regulate the devolution of property on the

death of the owner, the legislature cannot take awa\' altogether the

inheritable quality of property, yet such regulations as are thought rea-

sonable concerning the persons who can take or transmit real or per-

sonal propert}' b}- will or inheritance have been made in every civilized

State. Taxes on legacies and inheritances or on succession in any form

to property on the death of the owner have generall}- been considered

not as taxes upon property but as excises upon the privilege of taking

or transmitting property in this way. The decision in Curry v. Spen-

cer, 61 N. H. 624, that a statute imposing such a tax is in violation of
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the Constitution of New Hampshire, goes on the ground that the tax

is not proportional, and so cannot be supported as a tax upon propert}-

under the Constitution of that State, which it seems authorizes onl}'

taxes and assessment upon polls and property. See State v. Express

Co., 60 N. H. 219.

The Constitution of the United States, by art. 1, § 8, provides as

follows: "The Congress shall have power to la}' and collect taxes,

duties, imposts, and excises, to pay the debts and provide for the com-

mon defence and general welfare of the United States ; but all duties,

imposts, and excises shall be uniform throughout the United States."

Direct taxes must be apportioned among the several States according

to the respective numbers of their inhabitants, to be determined as

provided by the second section of the same article. In Scholey v.

Mew, 23 Wall. 331, the validity of the succession taxes imposed by

the U. S. St. of June 30, 1864, as amended by the St. of July 13,

1866, was considered. 13 St. at Large, 287, et seq., 14 St. at Large,

140, et seq. There was no room for any contention that the Congress

of the United States could regulate in the States the transmission of

property by will or inheritance, and the question was whether it had

authority under the taxing power to impose such taxes. The decision

was that such taxes were not direct taxes, but excises or duties, and

as such within the authority of Congress to lay and collect without

apportionment among the States. The decisions generall}' are that

such taxes are excises. See Mayer v. Grima, 8 How. 490 ; In re

McFherson, 104 N. Y. 306; In re Estate of Sicift, 137 N. Y. 77;

In re Knoedler, 140 N. Y. 377 ; Wallace v. 3Iyers, 38 Fed. Rep. 184
;

State v. Dalrymple, 70 Md. 294 ; Tyson v. State, 28 Md. 577 ; Eyi-e

V. Jacob, 14 Gratt. 422 ; Pulleti v. Commissioners, 66 N. C. 361 ; Dos

Passos on Law of Collateral Inheritance and Taxes ; Hanson's Probate

Legacy and Succession Duties.

It is contended that the authority given in our Constitution to the

General Court is not to levy duties and excises generally, but onl}'

to levy duties and excises " upon any produce, goods, wares, mer-

chandise, and commodities whatsoever brought into, produced, manu-

factured, or being within the " Commonwealth. The excises to which the

inhabitants of the Province of the Massachusetts Bay were accustomed

were taxes in the nature of license fees for carrying on certain kinds of

business, taxes on the sale of goods, wares, and merchandise, such as in-

toxicating liquors, tea, coffee and chocolate, china ware, etc., and stamp

taxes on legal papers. Tlie words " produce, goods, wares, and mer-

chandise " "brought into, produced, manufactured, or being" within

the Commonwealth, are words of definite meaning, but the words "an}-

commodities whatsoever" are of less certain signification. In a gen-

eral sense, a commodity is something of convenience, advantage, bene-

fit, or profit ; and in a special sense, a commodity is something

produced for use and an article of trade or commerce. It has been

decided that the word " commodities " in our Constitution is not used in
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this special sense, and that it means more than " produce, goods, wares,

and merchandise." In Portland Hank v. Ai^thorp^ 12 Mass. 252,

256, the court say: " The term ' excise' is of very general significa-

tion, meaning tribute, custom, tax, tollage, or assessment. It is limited

in our Constitution as to its operation, to produce, goods, wares,

merchandise, and commodities." . . . [Here follows the rest of the

passage at p. 1417, supra^ which ends with "handicraft," on p. 1418.]

It was held in this case that a statute laying a tax on the stock of a

banking corporation was an excise on the franchise or employment,

and as such was constitutional. Since that decision the legislature has

often imposed excises upon the franchises of corporations. See Com-
moiucealth v. People's Five Cents Savings Ba?ik, 5 Allen, 428

;

Commonwealth v. Lowell Gas Light Co., 12 Allen, 75 ; Common-
xoealth v. Hamilton Manuf. Co., 12 Allen, 298 ; Commonwealth v.

Provident Institution for Savings, 12 Allen, 312; Manufacturers'

Ins. Co. V. Loud, 99 Mass. 146 ; Attorney-Ge)ieral v. Bay State Alin-

ing Co., 99 Mass. 148 ; Commonwealth v. Lancaster Savings Hank,
123 Mass. 493 ; Commonioealth v. Sarnstable Savings Bank, 126

Mass. 526 ; Con?iecticut Mutual Life Lis. Co. v. Commonwealth, 133

Mass. 161.

In Attorney- General v. Bay State Mining Co., supra, the court sa}'

:

" It is not merely the creation of corporate functions and privileges, or

the conferring of rights and franchises by the legislature, which entitles

the State to tax the possessor of such privileges and rights. The ex-

ercise of powers or privileges, and even of occupations, without especial

powers or privileges, may be equally subjected to such taxation, under

the constitutional authority to ' impose and lev}' reasonable duties

and excises.' It was so considered in the case of Portland Bank
V. Apthorp, 12 Mass. 252 ; and the tax of one per cent, laid upon the

capital stock of the bank, was justified upon principles equally ap-

plicable to individuals transacting similar business, and to brokers,

auctioneers, etc."

In Commonivenlth v. Lancaster Saviyigs Bank, sujyra, the court say:

"A duty or excise may thus be exacted not merely upon certain

articles produced or brought into the States, but also upon any com-
modities whatsoever. 'Commodit}^' is a general term, and includes

the privilege and convenience of transacting a particular business ; and,

upon persons carrying on such business, it has never been questioned

that the legislature ma}' levy an excise, or provide that a license must

be obtained in order to transact it."

In Gleason v. McKay, 134 Mass. 419, it was decided that St. 1878,

c. 275, was unconstitutional. That statute attempted to apply St. 1865,

c. 238, " to companies, copartnerships, and other associations having a

location or place of business within this Commonwealth, in which the

beneficial interest is held in shares which are assignable without con-

sent of the other associates specificall}' authorizing such transfer."

The St. 1865, c. 283, imposed an excise tax upon the franchises of cer-
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tain corporations. It was held that the tax intended to be imposed by

St. 1878, c. 275, was not in the nature of a license fee, but of an ex-

cise upon a franchise or privilege, and that the defendant enjoyed no

franchises or privileges conferred upon it b}' the legislature. The
defendant was a partnership, the peculiar feature of which was that by

agreement between the partners the interest of each might be trans-

ferred in much the same manner as stock in an incorporated company'.

This peculiar feature was held not to be a commodity within the mean-

ing of the Constitution. It is to be noticed that the tax nitended to be

imposed was not upon a business or employment. The statute in

terms applied only to certain kinds of partnership, leaving other part-

nerships and persons doing the same kinds of business untaxed, and the

partnerships taxed possessed no especial privileges derived from the

legislature. In Portland Bank v. Apthorp, it was said of excises

:

" Taxes of this sort must undoubtedly be equal ; that is, they must oper-

ate upon all persons who exercise the emplo3'ment which is so taxed."

As the tax considered in Gleason v. McKay was not upon a business

or employment, and as there was no franchise or privilege conferred

by the legislature, the distinction betvA'een partnerships with trans-

ferrible shares and those without rendered the tax unequal and

unreasonable, because it was a discrimination founded upon an imma-

terial fact. See Oliver \. Washington Mills, 11 Allen, 268.

When the Constitution of Massachusetts was adopted, Massachusetts

was in many respects an independent State, and the legislature could

lay duties and imposts on imported goods, wares, and merchandise, as

well as excises on domestic goods, wares, merchandise, and commodi-

ties, and taxes and assessments upon the persons and estates of the

inhabitants. Tlie Constitution of the United States took from the

States the right to lay imposts and duties on imports and exports, but

it did not affect the other powers of taxation possessed by the States,

unless they interfered with the powers granted to the United States.

The language of the Constitution of Massachusetts is general, and may
well be held to authorize the laying of excises upon all such gainful em-

ployments and privileges as are created or may be regulated by law, and

commonly have been considered legitimate subjects of taxation in other

States and countries. We are of opinion that the privilege of trans-

mitting and receiving by will or descent property on the death of the

owner is a commodity within the meaning of this word in the Constitu-

tion, and that an excise may be laid upon it. Although St. 1891,

c. 425, in form imposes a tax upon the property which passes in the

manner described in the first section, yet the tax plainly' is not meant

to be a substitute for the annual tax upon estates, or to be an ad-

ditional tax of that nature ; the statute can only take effect by regard-

ing the tax as an excise, and the statute should be so construed as to

take effect, if such a construction reasonably can be given to it. We
see no difficulty in doing this, and are of opinion that the statute was

intended to impose a tax in the nature of an excise.
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The only other condition expressed in the Constitution is that duties

and excises must be reasonable. In Connectiait 3Iutual Life Ins. Co.

V. Commonwealth^ 133 Mass. IGl, 163, the court say : " The power to

determine what callings, franchises, or privileges, or, to use the lan-

guage of the Constitution, ' counnodities/ shall be subjected to an excise,

and the amount of such excise belongs exclusively to the legislature.

The provision that it must be ' reasonable ' was not designed to give to

the judicial department the right to revise the decisions of the legis-

lature as to the policy and expedienc}' of an excise. Great latitude of

discretion is given to the legislature in determining not only what
' commodity' shall be subjected to excise, but also the amount of the

excise and the standard or measure to be adopted as the foundation of

the proposed excise. The court cannot declare a tax or excise illegal

and void, as being unreasonable, unless it is unequal, or plainly and
grossly oppressive, and contrar}' to common right."

The tax imposed by the statute we are considering is said to be un-

equal, because it is not imposed upon all estates and upon all heirs,

devisees, legatees, and distributees. To make a distinction between

collateral kindred, or strangers in blood, and kindred in the direct line

in reference to the assessment of such a tax, either by exempting the

kindred in the direct line or by imposing on collaterals and strangers a

higher rate of taxation, has the sanction of nearly all States which have

levied taxes of this kind. It has a sanction in reason, for the moral

claim of collaterals and strangers is less than that of kindred in the

direct line, and the privilege is therefore greater. The tax imposed by

this statute is uniformly imposed upon all estates and all persons

within the description contained in it, and the tax is not plainly and
grossly oppressive in amount.

It is also contended that the tax is unreasonable on account of the

exemption contained in the proviso of the first section of the statute.

In all, or nearly all, sj'stems of taxation there are some exemptions, but

the objection here is that estates whose value, after the payment of all

debts, shall not exceed ten- thousand dollars are exempt without regard

to the value of the property received by the devisees, legatees, heirs, or

distributees. It is argued that the excise, if upon the privilege of taking

property by will or descent, should be the same whenever the privilege

enjoyed is the same in kind and extent, whatever may be the value of the

estate, and that the exemptions should relate to the value of the property

received b}- those who have the privilege of receiving it, and not to the

value of the estate. But the right or privilege taxed can, perhaps, be

regarded either as the right or privilege of the owner of property to

transmit it on his death by will or descent to certain persons, or as the

right or privilege of these persons to receive the property. The tax,

too, has some of the characteristics of a duty on the administration of

estates. The cost of administering small estates is proportionately

greater than that of administering large ones ; and this of itself, par-

ticularly in intestate estates, operates to diminish the amounts received
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very much as a tax would. The statutes of the different States and
nations which have levied taxes on devises, legacies, and inheritances

have usually made exemptions, and these have sometimes related to the

value of the estates and sometimes to the value of the property received

by the heirs, devisees, legatees, or distributees. The exemption in the

statute under consideration is certainly large as an exemption of estates,

but it is peculiarly within the discretion of the legislature to determine

what exemptions should be made in apportioning the burdens of taxation

among those who can best bear them, and we are not satisfied that this

exemption is so clearly unreasonable as to require us to declare the

statute void.

The result is, in the opinion of a majority of the court, that in

Williams v. Boicditch, the judgment rendered for the defendant must
be affirmed ; and that in West v. Phillips et al., as no other objection

has been taken to the decree of the Probate Court, the decree must be
affirmed.

In Minot V. Winthrojo there are several remaining questions.^ . . .

Lathrop, J. I am unable to concur in the opinion of the majority

of the court. It proceeds upon the grounds that " the privilege of

transmitting and receiving by will or descent property on the death of

the owner is a commodity within the meaning of this word in the Con-
stitution," and that the tax imposed is a reasonable one. I differ from

my brethren on both grounds.

The meaning of the word "commodity" was first defined in l^ort-

land Bank v. Aptho7'j), 12 Mass. 252, as meaning "privilege, profit,

and gains." The tax in that case, which was upon the stock of bank-

ing corporations, was held to be constitutional on the historical ground

that the legislature had exercised the right for thirty years of exacting

a sum of money, in the nature of a license, from those carrying on cer-

tain employments ; that this was a contemporaneous construction of

the Constitution, and was therefore justified ; and that the same prin-

ciple applied to corporations as to individuals. In other words, the

word " commodity " was held to mean the privilege of carrying on
business, because the legislature both before and soon after the fram-

ing of the Constitution had levied an excise tax on certain classes of

business.

In all the subsequent cases where an excise tax has been held to be

constitutional, the decision has been put upon the ground that the tax

was upon the franchise of the corporation ; namel}", upon its privilege

of doing business. Commomoealth v. People's Five Cents Savings

Bank, 5 Allen, 428; Commoninealth v. Lowell Gas Light Co., 12

Allen, 75; Commonwealth v. Hnmilton Manuf. Co., 12 Allen, 298;

Commonwealth \ . Provident Institution for Savings, 12 Allen, 312;

^ For a like decision in Maine (July, 1894), see State v. HnmJin, 30 Atl. Rep. 76.

See also supni, p. 1271. Compare Matter of Tar on Est. of Hoffman, 12 N. Y. Law
Journal, 189 (Oct. 20, 1894, N. Y. Court of Appeals) ; State v. U. S. ^ Can. Exp. Co..

60 N. H. 219 (1890).— Ed.

VOL. II. — 16
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Manufacturers' Ins. Co. v. Loud, 99 Mass. \\Q> ; Commonwealth v.

Lancaster Savings Hank, 123 Mass. 493 ; Attorney- General v. Bay
State Mining Co. 99 Mass. 148 ; Commomoealth v. Baryistable Sav-

ings Bank, 126 Mass. 526 ; Connecticut Ins. Co. \. Com,monwealth,

133 Mass. 161.

In Commonwealth v. Lancaster Savings Bank, 123 Mass. 493, by

the terms of the statute, a tax was to be assessed on the first da}' of

May on the average amount of deposits for the six months preceding

that day. In the preceding December the bank was restrained by an

injunction from doing further business, and placed in the hands of re-

ceivers. The corporation was not dissolved by tliese proceedings, and

it was contended that it was liable to pa}' the tax. It was, how-

ever, held that the tax was a franchise tax upon the privilege of

doing business, and that, as the bank was not doing business on the

first day of May, it was not liable.

It will be noticed in the case last cited that the tax was on the

average amount of deposits during the six months prior to a certain

day. During some of these months it had received deposits, but, as it

was not doing business on the day named, it was held not to be liable

to the tax.

In Gleason v. McKay, 134 Mass. 419, the legislature sought to im-

pose an excise tax upon copartnerships " in which the beneficial interest

is held in shares which are assignable without consent of the other

associates specifically authorizing such transfer." The statute was held

to be unconstitutional. Morton, C. J., said :
" The imposition is clearly

not in the nature of a license fee, but is an excise upon a franchise

or privilege. The right to levy excises upon franchises has never been

extended further than to corporate franchises specially granted by the

government, or enjoyed or exercised by its permission. ... If this tax

can be upheld, it seems to us that the necessary result will be that the

legislature has the power to select any business, occupation, or calling

carried on, ov any natural right enjoyed, under the protection of our

laws, and impose upon it at its will a special tax or excise, this would

be extending the meaning of the word ' commodities ' beyond any

reasonable limits. Its effect would be to break down the limitations

which the Constitution intended to impose upon the power of the legis-

lature, for the purpose of securing the end that all sums necessary for

the defence and support of the government should as far as practi-

cable be raised by the equal taxation of the people."

The case last cited seems to me not distinguishable from the case at

bar. I am also unable to see, if the privilege of transmitting and re-

ceiving by will or descent property on the death of the owner is to be

considered a commodity, why the privilege of holding property cannot

be considered a commodity, and why all taxes cannot be levied as excise

taxes, and the burden of supporting the government be imposed upon

one class in the community without regard to proportion or equality,

and thus the intent of the Constitution be entirclv disregarded.
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I fail also to see how the tax sought to be levied, b}' the statute be-

fore us, if it is an excise tax, cau be regarded as "reasonable." This

word has always been held to include among its requirements equality.

Thus in Portland Bank v. Apthorp^ 12 Mass. 252, 258, it was said by

iParker, C. J. :
" Taxes of this sort must undoubtedly be equal ; that is,

they must operate upon all persons who exercise the employment which

is so taxed. A tax upon one particular moneyed capital would unques-

tionably be contrary to the principles of justice, and could not be sup-

ported." See also Olicerw. Washitigton JItUs, 11 Allen, 268, 280

;

Connecticut Jns. Co. v. Commotiwealth, 133 Mass. 161.

So far as I am aware no excise tax heretofore passed in this Com-
monwealth has contained any exemptions. Assuming that reasonable

exemptions ma}" be allowed, it seems to me that the legislature in the

statute now before us has so far exceeded its powers that the exemptions

should be considered so unreasonable and to work so great an inequal-

ity, that the Act should be pronounced unconstitutional.

Without dwelling upon tlie exemption of direct heirs, and of char-

itable, educational, or religious societies, which appears to me reason-

able, if an}' exemptions are to be allowed, it seems to me that the

proviso at the end of the first section is entirely' unreasonable. This

pro .ides " that no estate shall be subject to the provisions of this Act

unless the value of the same, after the payment of all debts, shall

exceed the sum of ten thousand dollars." The effect of this is to

throw a burdensome tax of five per cent, equal to a year's income, upon

a class of estates small in comparison with the large number of estates

yearl}- administered upon in this Commonwealth.

In other States of this country, whose constitutions allow an excise

tax of this nature, there is no exemption in some, while in others the

exemptions run from $250 to $500, and in none does it exceed $1,000.

See Dos Passos on Collateral Inheritance Taxes, 45 et seq.

There is also another difficulty to which I see no answer. If this

tax is to be considered constitutional on the ground that it is a tax

upon the privilege of taking by devise or succession, there is clearl}-

on the face of the Act no equality. Suppose A and B die seised of

separate estates the respective values of which, after payment of debts,

are nine and over ten thousand dollars. A bequeaths a legacy to C of

five thousand dollars, and B bequeaths a legacy to D of the same

amount. C and D each enjoy the same privilege
;
yet C pays no tax,

while D pays a tax of $250. Can this be said to be equal or even

reasonable? The necessary effect of the tax is to produce inequality
;

and, in my judgment, it is as much the duty of the court to declare

the statute to be in violation of the Constitution as if it imposed a tax

upon property and were disproportionate, as was done in Cheshire v.

County Commissioners, 118 Mass. 386.





PART IV.

CHAPTER VIII.

EX POST FACTO 1 AND RETROACTIVE LAWS.

From Madison's Debates in the Federal Convention, 5 Ell. Deb. 462.

[Aug. 22, 1787.] Mr. Gerry and Mr. M'Henry moved to insert, after the sec-

ond section, article 7 [of the Report of the Committee of Detail, 5 Ell. Deb. p. 379],

the clause following, to wit : — " The legislature shall pass no bill of attainder, nor

any ex post facto law." Mk. Gerry urged tlie necessity of this prohibition, whicli, he

said, was greater in the national than the State legis^lature ; because, the number of

members in the former being fewer, they were on that account the more to be feared.

Mr. Gc'tverneur Morris thought the precaution as to ex post facto laws unneces-

sary, but essential as to bills of attainder. Mr. Ellsworth contended, that there

was no lawyer, no civilian, who would not say that ex post Judo laws were void of

themselves. It cannot, then, be necessary to prohibit them. Mr. Wilson was against

inserting anything in the Constitution as to ex post facto laws. It will bring reflections

on the Constitution, and proclaim that we are ignorant of the first principles of legis-

lation, or are constituting a government that will be so. The question being divided,

the first part of the motion, relating to bills of attainder, was agreed to, nem. con. On
the second part, relating to ex post facto laws, Mr. Carroll remarked, that experience

overruled all other calculations. It had proved that, in whatever light they might be

viewed by civilians or others, the State legislatures had passed them, and they had

taken effect. Mr. Wilson. — If these prohibitions in the State constitutions have no

effect, it will be useless to insert them in this Constitution. Besides, both sides will

agree to the principle, but will differ as to its application. Mr. Williamson. — Such

a prohibitory clause is in the Constitution of North Carolina ; and, though it has been

violated, it has done good there, and may do good here, because the judges can take

hold of it. Dr. Johnson thought the clause unnecessary, and implying an improper

suspicion of the national legislature. Mr. Rutledge was in favor of the clause. On
the question for inserting the prohibition of ex post facto laws,— New Hampshire,

Massachusetts, Delaware, Marvlaud, Virginia, South Carolina, Georgia, ay, 7 ; Con-

necticut, New Jersey, rennsylvania, no, 3 ; North Carolina, divided.

Ibid. 48.5. [Aug. 28.] Mr. King moved to add, in the words used in the ordinance

of Congress establishing new States, a prohibition on the States to interfere in private

contracts. Mr. Godverneur Morris. — This would be going too far. There are a

thousand laws relating to bringing actions, limitations of actions, &c., which affect

contracts. The judicial power of the United States will be a protection in cases

within their jurisdiction ; and within the State itself a majority must rule, whatever

may be the mischief done among themselves. Mr. Sherman — Why then prohibit

bills of credit? Mr. Wilson was in favor of Mr. King's motion. Mr. Madison ad-

mitted that inconveniences might arise from such a prohibition ; but thought on the

1 Ex post facto. . . [med L. phrase, lit. " from what is done afterwards" (ex,

from, out of; postfacto, abl. of posffartum, neut. pa. ]iple. of postfarifre, f. post, after, anri

fargre, to do). The separation of postfacto in current spelling is erroneous.] From ai'

after act or deed ;
^= " after the fact." ...

Quasi-adj. Done after another thing, and operating retrospectively, esp. in

Ex post facto law. . . .— Dr. Murray's New English Dictionary, p. 443.— Ed.
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whole it would be overbalanced by the utility of it. He conceived, however, that a

negative ou the State laws could alone secure the effect. Evasions might and would

be devised by the ingenuity of the legislatures. Col. Mason.— This is carrying the

restraiut too far. Cases will happen, that cannot be foreseen, where some kind of

interference will be proper and essential. He mentioned the case of limiting the

period for bringing actions ou open account,— that of bonds after a certain lapse of

time,— asking, wlietlier it was proper to tie the hands of the States from making pro-

vision in such cases. Mr. Wilson.— The answer to the.se objections is, that retro-

spective intei/erciices only are to be prohibited. Mr. Madison. — Is not that already

done by the prohibition of ex posl facto laws, whicii will oblige the judges to declare

such interferences null and void. Mu. Kutleuge moved, instead of Mr. King's mo-

tion, to insert, "nor pass bills of attainder, nor retro.spective [in the printed Journal,

" ex post facto"} laws." On which motion,— New Hampshire, New Jersey, Pennsyl-

vania, Delaware, North Carolina, South Carolina, Georgia, ay, 7 ; Connecticut, Mary-

laud, Virginia, no, 3.

Ibid. 488. [Aug. 29.] Mr. Dickinson mentioned to the House, that, on examining

Blackstone's Commentaries, he found that the tei-m " ex post facto" related to criminal

cases only ; that they would not, cousequeutly, I'estrain the States from retrospective

laws iu civil cases; and that some further provision for this purpose would be

requisite.

[Od September 14, the Committee of Revision reported a "Revised Draft of tiie

Constitution," which is found in 1 Ell. Deb. 298. Art. I., s. 10, began thus: "No
State shall coin money . . . nor pass any bill of attainder, wox ex post facto laws, nor

laws altering or impairing the obligation of contracts, nor," &c.— Ed.]

Ibid. 545. [Sept. 14.] CoL. Mason moved to strike out from the clause (article 1,

sect. 9) " no bill of attainder, nor any ex post facto law, shall be passed," the words

" nor any ex post facto law.'" He thought it not sufficiently clear that the prohibition

meant by this phrase was limited to cases of a criminal nature ; and no legislature

ever did or cau altogether avoid them in civil cases. Mr. Gerry seconded the mo-

tion ; but with a view to extend the proliibition to " civil cases," which he thouglit

ought to be done. On the question, all the states were, no.

Ibid. 546. [Sept. 14 ] The first clause of article 1, sect. 10, was altered so as to

read, — " No State shall enter into any treaty, alliance, or confederation
;
grant letters

of marque and reprisal ; coin money ; emit bills of credit ; make anything but gold

and silver coin a tender in payment of debts
;
pass any bill of attainder, ex post facto

law, or law impairing the obligation of contracts, or grant any title of nobility." Mr.

Gerry entered into observations inculcating the importance of public faith, and the

propriety of the restraint put ou the States from impairing the obligation of contracts
;

alleo-ing tliat Congress ought to be laid under the like prohibitions. He made a

motion to that effect. He was not seconded.

[The foregoing passages comprise all in " Madison's Debates " that throws light

on the phrases " ex post facto laws," and "laws impairing the obligation of contracts."

In reading the earlier judicial opinions on questions arising under the Constitu-

tion of the United States, it should be remembered that "Madison's Debates" was

not made public imtil 1840. The Convention sat with closed doors. At its dissolu-

tion, the " journal and other papers " were intrusted to Washington, the President,

with instructions to retain them, " subject to the order of Congress, if ever formed

under the Constitution." In 1796 Washington deposited these in the State Depart-

ment; and in 1819 the Journal was for the first time published, undf-r direction of

Congress. This publication gave hut a meagre idea of what took place in the Conven-

tion. Our chief source of instruction, " Madison's Debates," was first published, by

order of Congress, in 1840. This fact may help to account for the views of Mr. Jus-

tice Johnson, on ex post facto laws, in his note to Satterlee v. Matthewson, 2 Pet. 380,

G81 (1829). See 8 Am. Law Rev. 200. — Ed.]
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CALDER V. BULL.

Supreme Court of the United States. 1798.

[3 Dallas, 386]

In error from the State of Connecticut. The cause was argued at

the last term (in the absence of the chief justice), and now the court

delivered their opinions seriatim.

Chase, J. The decision of one question determines, in my opinion,

the present dispute. I shall, therefore, state from the record no more

of the case than I think necessary for the consideration of that question

only.

The Legislature of Connecticut, on the second Thursday of May,

1795, passed a resolution or law, which, for the reasons assigned, set

aside a decree of the Court of Probate for Hartford, on the 21st of

March, 1793, which decree disapproved of the will of Normand Mor-

rison, the grandson, made the 21st of August, 1779, and refused to

record the said will ; and granted a new hearing by the said Court of

Probate, with liberty of appeal therefrom, in six months. A new hear-

ing was had, in virtue of this resolution, or law, before the said Court

of Probate, who, on the 27th of July, 1795, approved the said will,

and ordered it to be recorded. At August, 1795, appeal was then had

to tlie Superior Court at Hartford, who, at February term, 1796,

affirmed the decree of the Court of Probate. Appeal was had to the

Supreme Court of Errors of Connecticut, who, in June, 1796, adjudged

that there were no errors. More than eighteen months elapsed from

the decree of the Court of Probate, on the 1st [21stJ of March, 1793,

and thereby Caleb Bull and wife were barred of all right of appeal, by

a statute of Connecticut. There was no law of that State whereby
a new hearing, or trial, before the said Court of Probate might be

obtained. Calder and wife claim the premises in question, in right

of his wife, as heiress of N. Morrison, physician ; Bull and wife claim

under the will of N. Mon-ison, the grandson.

The counsel for the plaintiffs in error contend that the said resolu-

tion or law of the Legislatiu-e of Connecticut, granting a new hear-

ing in the above case, is an ex post facto law, prohibited by the

Constitution of the United States ; that any law of the Federal govern-
ment, or of any of the State governments, contrary to the Constitution

of the United States, is void ; and that this court possesses the power
to declare such law void.

It appears to me a self-evident proposition, that the several State

legislatures retain all the powers of legislation delegated to them by
the State constitutions, which are not expressly taken away by the

Constitution of the United States. The establishing courts of jus-

tice, the appointment of judges, and the making regulations for the

administration of justice within each State, according to its laws, oa
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all sul)jects not intrusted to the Federal government, appear to me
to be the peculiar and exclusive province and duty of the State legis-

latures. All the powers delegated by the people of the United States

to the Federal government are defined, and no constructive powers

can be exercised by it, and all the powers that remain in the Stat«

goveinments are indefinite, except only in the Constitution of Massa-
chusetts.

The effect of the resolution or law of Connecticut above stated, is to

revise a decision of one of its inferior courts, called the Court of Pro-

bate for Hartford, and to direct a new hearing of the case by the same
Court of Probate that passed the decree against the will of Normand
Morrison. By the existing law of Connecticut, a right to recover cer-

tain property had vested in Calder and wife (the appellants) in conse-

quence of a decision of a court of justice, but, in virtue of a subsequent

resolution or law, and the new hearing thereof, and the decision in

consequence, tliis right to recover certain property was divested, and
the right to the property declared to be in Bull and wife, the appellees.

The sole inquiry is, whether this resolution or law of Connecticut, hav-

ing such operation, is an ex post facto law within the prohibition of the

Federal Constitution ?

Whether the legislature of an}' of the States can revise and correct,

b}' law, a decision of any of its courts of justice, although not pro-

hibited by the Constitution of the State, is a question of very great

importance, and not n^cessar}' now to be determined, because the

resolution or law in question does not go so far. I cannot subscribe

to the omnipotence of a State legislature, or that it is absolute and

without control, although its authority should not be expressly re-

strained b}' the constitution, or fundamental law of the State. The
people of the United States erected their constitutions, or forms of

government, to esta])lish justice, to promote the general welfare, to

secure the blessings of liberty ; and to protect their persons and

propert}' from violence. The purposes for which men enter into

society will determine the nature and terms of the social compact

;

and as the)' are the foundation of the legislative power, they will de-

cide what are tlie proper objects of it. The nature and ends of legisla-

tive power will limit the exercise of it. This fundamental principle

flows from the very nature of our free republican governments, that no

man should be compelled to do what the laws do not require, nor to

refrain from acts which the laws permit. There are acts which the

Federal or State legislature cannot do, without exceeding their

authority. There are certain vital principles in our free republican

governments which will determine and overrule an apparent and

flagrant abuse of legislative power; as to authorize manifest injustice

by positive law ; or to take away that securit}- for personal liberty,

or private property, for the protection whereof the government was

established. An Act of the Legislature (for I cannot call it a law),

contrary to the great first principles of the social compact, cannot be
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considered a rightful exercise of legislative authorit}'. The obligation

of a law in governments established on express compact, and on re-

publican principles, must be determined b}- the nature of the power on

which it is founded. A few instances will suffice to explain what I

mean. A law that punished a citizen for an innocent action, or, in

other words, for an act which, when done, was in violation of no exist-

ing law ; a law that destroys, or impairs, the lawful private contracts

of citizens ; a law that makes a man a judge in his own cause ; or a

law that takes property from A, and gives it to B. It is against all

reason and justice for a people to intrust a legislature with such powers ;

and, therefore, it cannot be presumed that they have done it. The

genius, the nature, and the spirit of our State governments amount

to a prohibition of such acts of legislation ; and the general princi-

ples of law and reason forbid them. The legislature may enjoin, per-

mit, forbid and punish ; they may declare new crimes, and establish

rules of conduct for all its citizens in future cases ; they may command
what is right, and prohibit what is wrong ; but they cannot change

innocence into guilt; or punish innocence as a crime; or violate the

right of an antecedent lawful private contract ; or the right of private

property. To maintain that our Federal or State legislature possesses

such powers, if they had not been expressl}' restrained, would, in my
opinion, be a political heresy altogether inadmissible in our free republi-

can governments.

All the restrictions contained in the Constitution of the United

States, on the power of the State legislatures, were provided in favor

of the authority of the Federal government. The prohibition against

their making an}' ex post facto laws was introduced for greater caution,

and very probabl}' arose from the knowledge that the Parliament of

Great Britain claimed and exercised a power to pass such laws, under

the denomination of bills of attainder, or bills of pains and penalties
;

the first inflicting capital, and the other less punishment. These Acts

were legislative judgments ; and an exercise of judicial power. Some-

times they respected the crime, b}- declaring acts to be treason which

were not treason when committed ;
^ at other times they violated the

rules of evidence, to supply a deficiency of legal proof, b}- admitting

one witness, when the existing law required two ; b}- receiving evi-

dence without oath ; or the oath of the wife against the husband ; or

other testimony which the courts of justice would not admit ;
- at

other times they inflicted punishments where the party was not by law

liable to any punishment ;
^ and in other cases the}' inflicted greater

punishment than the law annexed to the off'ence.'* Tlie ground for the

exercise of such legislative power was this, that the safet}' of the

1 The case of the Earl of Strafford, in 1640.

2 The case of Sir John Fenwick, in 1696.

3 The banishment of Lord Clarendon, 1667, 19 Car. 2, c. 10; and of Bishop Alter*

bury, in 1723, 9 Geo. I., c. 17.

* The Conventry Act, in 1670, 22 & 23 Car. 2, c. 1.



1438 CALDEU V. BULL. [CHAP. VllL

kingdom depended on the death, or other punishment, of the offender

;

as if traitors, when discovered, could be so formidable, or the govern-

ment so insecure. With ver} few exceptions, the advocates of such

laws were stimulated by ambition, or personal resentment and vindic-

tive malice. To prevent such, and similar acts of violence and injus-

tice, I believe the Fedei'al and State legislatures were prohibited from

passing an}- bill of attainder, or any ex post facto law.

The Constitution of the United States, art. 1, s. 9, prohibits the

legislature of the United States from passing any ex post facto law

;

and in sec. 10 lays several restrictions on the authority of the legisla-

tures of the several States ; and among them, " that no State shall pass

any ex post facto law."

It may be remembered that the legislatures of several of the States,

to wit, Massachusetts, Pennsylvania, Delaware, Maryland, and North

and South Carolina, are expressly prohibited, by their State constitu-

tions, from passing any ex post facto law.

I shall endeavor to show what law is to be considered an ex postfacto

law, within the words and meaning of the prohibition in the Federal

Constitution. The prohibition, " that no State shall pass any ex post

facto law," necessarily requires some explanation ; for naked and with-

out explanation it is unintelligible, and means nothing. Literally it is

only that, a law, shall not be passed concerning, and after the fact, or

thing done, or action committed. I would ask, what fact ; of what

nature or kind; and b}- whom done? That Charles I., King of Eng-

land, was beheaded ; that Oliver Cromwell was Protector of England
;

that Louis XVI., late King of France, was guillotined, — are all facts

that have happened, but it would be nonsense to suppose that the States

were prohibited from making an}- law after either of these events, and

with reference thereto. The prohibition in the letter is not to pass any

law concerning and after the fact, but the plain and obvious meaning

and intention of the prohibition is this, that the legislatures of the

several States shall not pass laws after a fact done by a subject, or

citizen, which shall have relation to such fact, and shall punish him

for having done it. The prohibition, considered in this light, is an

additional bulwark in favor of the personal security of the subject, to

protect his person from punishment by legislative acts, having a retro-

spective operation. I do not think it was inserted to secure the citizen

in his private rights, of either property or contracts. The prohibitions

not to make anything but gold and silver coin a tender in payment of

debts, and not to pass any law impairing the obligation of contracts,

were inserted to secure private rights ; but the restriction not to pass

any ex post facto law, was to secure the person of the subject from

injury or punishment, in consequence of such law. If the prohibition

against making ex post facto laws was intended to secure personal

rights from being affected or injured by such laws, and the prohibition

is sufficiently extensive for that object, the other restraints I have

enumerated were unnecessary, and therefore improper, for both of

them are retrospective.
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I will state what laws I consider ex post facto laws, within the

words and the intent of the prohibition. 1st. Every law that makes

an action done before the passing of the law, and which was inno-

cent when done, criminal ; and punishes such action. 2d. Every law

that aggravates a crime, or makes it greater than it was, when com-

mitted. 3d. Every law that changes the punishment, and inflicts a

greater punishment than the law annexed to the crime, when com-

mitted. 4th. Every law that alters tiie legal rules of evidence, and

receives less or different testimony than the law required at the time

of the commission of the offence, in order to convict the offender. All

these and similar laws are manifestly unjust and oppressive. In my
opinion, the true distinction is between ex post facto laws and retro-

spective laws. Every ex post facto law must necessarily be retrospec-

tive, but every retrospective law is not an ex post facto law ; the

former only are prohibited. Every law that takes away or impairs

rights vested, agreeably to existing laws, is retrospective, and is gen-

erally unjust, and may be oppressive; and it is a good general rule

tiiat a law should have no retrospect ; but there are cases in which

laws may justly, and for the benefit of the community, and also of

individuals, relate to a time antecedent to their commencement ; as

statutes of oblivion, or of pardon. They are certainly retrospective,

and literally both concerning, and after, the facts committed. But I

do not consider an}' law ex post facto, within the prohibition, that

mollifies the rigor of the criminal law ; but only those that create, or

aggravate, the crime ; or increase the punishment, or change the rules

of evidence, for the purpose of conviction. Every law that is to have

an operation before the making thereof, as to commence at an antece-

dent time, or to save time from the Statute of Limitations, or to excuse

acts which were unlawful, and before committed, and the like, is retro-

spective. But such laws may be proper or necessary, as the case may
be. There is a great and apparent difference between making an un-

lawful act lawful, and the making an innocent action criminal, and

punishing it as a crime. The expressions ''ex post facto laws" are

technical ; they had been in use long before the Revolution, and had ac-

quired an appropriate meaning b}' legislators, lawyers, and authors.

The celebrated and judicious Sir William Blackstone, in his Commen-
taries, considers an ex jjost facto law precisely in the same light I have

done. His opinion is confirmed by his successor, Mr. Wooddeson,
and by the author of the " Federalist," whom I esteem superior to

both, for his extensive and accurate knowledge of the true principles

of government.

I also rely greatly on the definition, or explanation of ex post facto

laws, as given by the conventions of Massachusetts, Maryland, and
xsorth Carolina, in their several constitutions, or forms of government.

In the Declaration of Rights, b}' the Convention of Massachusetts,

part first, section 24th, " Laws made to punish actions done before the

existence of such laws, and which have not been declared crimes by
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preceding laws, are unjust, «Scc." In the Declaration of Rights, by the

Convention of Maryland, article 15th, "Retrospective laws punishing

facts committed before the existence of such laws, and by them onl}'

declared criminal, are oppressive, &c." In the Declaration of Rights

by the Convention of North Carolina, article 24th, I find the same defi-

nition, precisely in the same words as in the Maryland Constitution.

In the Declaration of Rights by the Convention of Delaware, article

11th, the same definition was clearly intended, but inaccurately ex-

pressed ; by saying, " laws punishing oflences (instead of actions, or

facts) committed before the existence of such laws, are oppres-

sive, &c."

I am of opinion, that the fact, contemplated by the prohibition, and

not to be affected by a subsequent law, was some fact to be done b\' a

citizen or subject.

In 2 Lord Raymond, 1352, Raymond, J., called the stat. 7 Geo. 1,

Stat. 2, pt. 8, about registering contracts for South Sea stock, an ex

post facto law ; because it affected contracts made before the statute.

In the present case, there is no fact done by Bull and wife, plaintiffs

in error, that is in an}- manner affected by the law or resolution of

Connecticut; it does not concern, or relate to, any act done by them.

The decree of the Court of Probate of Hartford, on the 21st March, in

consequence of which Calder and wife claim a right to the property in

question, was given before the said law or resolution, and in that sense

was affected and set aside by it ; and in consequence of the law allow-

ing a hearing and a decision in favor of the will, they have lost what

the}' would have been entitled to, if the law or resolution, and the

decision in consequence thereof, had not been made. The decree of

the Court of Probate is the only fact on which the law or resolution

operates. In my judgment, the ease of the plaintiflTs in error is not

within the letter of the prohibition ; and, for the reasons assigned, I

am clearly of opinion, that it is not within the intention of the prohibi-

tion ; and if within the intention, but out of the letter, I should not,

therefore, consider myself justified to continue it within the prohibition,

and therefore that the whole was void.

It was argued by the counsel for the plaintiffs in error, that the

Legislature of Connecticut had no constitutional power to make the

resolution, or law, in question, granting a new hearing, &c. Without

giving an opinion, at this time, whether this court has jurisdiction to

decide that any law made b}' Congress, contrary to the Constitution

of the United States, is void, I am fully satisfied that this court has

no jurisdiction to determine that any law of any State legislature, con-

trary to the Constitution of such State, is void. Further, if this court

had such jurisdiction, 3'et it does not appear to me, that the resolution,

or law, in question, is contrary to the Charter of Connecticut, or its

Constitution, which is said bj* counsel to be composed of its charter,

Acts of Assembl}-, and usages and customs. I should think that the

courts of Connecticut are the proper tribunals to decide whether laws
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contrar}- to the Constitution thereof are void. In the present ease they

have, both in the Inferior and Superior Courts, determined that the

resolution, or law, in question, was not contrary' to either their State or

the Federal Constitution.

To show that the resolution was contrarj- to the Constitution of the

United States, it was contended that the words, ex post facto law, have

a precise and accurate meaning, and conve}- but one idea to profes-

sional men, which is, " by matter of after fact ; by something after the

fact." And Co. Litt. 241 ; Fearne's Cont. Rem. (old ed.) 175 and

203; Powell on Devises, 113, 133, 134, were cited; and the table to

Coke's Reports (by Wilson), title ex post facto, was referred to. There

is no doubt that a man may be a trespasser from the beginning, by

matter of after fact ; as where an entry is given by law, and the party

abuses it ; or where the law gives a distress, and the part}' kills, or

works the distress. I admit, an act unlawful in the beginning may,

in some cases, become lawful by matter of after fact. I also agree

that tho words " ex post facto" have the meaning contended for, and

no other, in the cases cited, and in all similar cases where they are

used unconnected with, and without relation to, legislative acts, or

laws.

There appears to me a manifest distinction between the case where

one fact relates to, and affects another fact, as where an after fact,

by operation of law, makes a former fact either lawful or unlawful

;

and the case where a law made after a fact done, is to operate on, and

to affect such fact. In the first case both the acts are done by private

persons. In the second case the first act is done by a private person,

and the second act is done b}* the legislature to affect the first act. I

believe that but one instance can be found in which a British judge

called a statute that affected contracts made before the statute, an ex

post facto law ; but the judges of Great Britain always considered

penal statutes, that created crimes, or increased the punishment of

them, as ex post facto laws.

If the term ex post facto law is to be construed to include and to

prohibit the enacting any law after a fact, it will greatly restrict the

power of the Federal and State legislatures ; and the consequences of

such a construction may not be foreseen. If the prohibition to make
no ex post facto law extends to all laws made after the fact, the two
prohibitions, not to make anything but gold and silver coin a tender

in payment of debts, and not to pass any law impairing the obligation

of contracts,* were improper and unnecessary.

It was further urged, that if the provision does not extend to pro-

hibit the making any law after a fact, then all choses in action, all

lands by devise, all personal propei-ty by bequest or distribution, by
elegit, hy execution, by judgments, particularly on torts^ will be unpro-

tected from the legislative power of the States ; rights vested may be

divested at the will and pleasure of the State legislatures ; and. there-

fore, that the true construction and meaning of the prohibition is, that
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the States pass no law to deprive a citizen of any right vested in him
by existing laws. It is not to be presumed that the Federal or State

legislatures will pass laws to deprive citizens of rights vested in them
by existing laws ; unless for the benefit of the whole community ; and
on making full satisfaction. The restraint against making any ex post

facto laws was not considered, by the framers of the Constitution, as

extending to prohibit the depriving a citizen even of a vested right to

property ; or the provision, " that private property should not be taken

for public use, without just compensation," was unnecessary-.

• It seems to me that the right of property, in its origin, could only

arise from compact express, or implied, and I think it the better

opinion, that the right, as well as the mode or manner of acquiring

property, and of alienating or transferring, inheriting or transmitting

it, is conferred by society, is regulated by civil institution, and is

always subject to the rules prescribed by positive law. When I say

that a right is vested in a citizen, I mean, that he has the power to do
certain actions, or to possess certain things, according to the law of

the land. If any one has a right to property', such right is a perfect

and exclusive right ; but no one can have such right before he has ac-

quired a better right to the property than any other person in the world
;

a right, therefore, only to recover property cannot be called a perfect

and exclusive right. I cannot agree, that a right to property vested in

Calder and wife, in consequence of the decree of the 21st of March,

1783, disapproving of the will of Morrison, the grandson. If the

willwas valid, Mrs. Calder could have no right, as heiress of Morri-

son, the phj'sician ; but if the will was set aside, she had an undoubted

title.

The resolution, or law, alone had no manner of effect on any right

whatever vested in Calder and wife. The resolution, or law, combined

with the new hearing, and the decision in virtue of it, took away their

right to recover the property in question. But when combined they

took awaj' no right of property vested in Calder and wife ; because the

decree against the will, 2 1st March, 1783, did not vest in or transfer

an}' property to them.

I am under a necessity to give a construction, or explanation of the

words, " ex post facto law," because they have not any certain mean-

ing attached to them. But I will not go farther than I feel myself

bound to do ; and if I ever exercise the jurisdiction, I will not decide

an}- law to be void, but in a very clear case.

I am of the opinion that the decree of the Supreme Court of Errors

of Connecticut be affirmed, with costs.

[The concurring opinions of Justices Paterson, Iredell, and Gush-

ing are omitted.] ^

1 In the conrse of Mr. Justice Iredell's opinion he said :
" If then, a government,

composed of legislative, executive, and judicial departments, were established by a

constitution which imposed no limits on the legislative power, the consequence would

inevitably be, that whatever the legislative power chose to enact, would be lawfully
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WATSON ET AL. V. MERCER et al.

Supreme Court of the United States. 1834.

[8 Pet. 88; 11 Curtis's Decisions, 38.] i

The case is stated in the opinion of tlie court.

ITojjkinsoii and Montgomery^ for tlie plaintiff. Rogers, contra.

Story, J., delivered the opinion of the court.

This IS a writ of error to the Supreme Court of the State of Pennsyl-

vania, brought under the 25th section of the Judiciary Act of 1789.

1 Stats, at Large, 85.

enacted, and the judicial power could never interpose to pronounce it void. It is true,

that some speculative jurists have held, that a Legislative Act against natural justice

must, in itself, be void ; but I cannot think, that under such a government any court

of justice would possess a power to declare it so. Sir William Blackstoue, having put

the strong case of an Act of Parliament which should authorize a man to ti-y his own
cause, explicitly adds, that even in that case, ' there is no court that has power to

defeat the intent of the legislature, when couched iu such evident and express words

as leave no doubt whether it was the intent of the legislature or no." 1 Bl. Comm. 91.

" In order, therefore, to guard against so great an evil, it has been the policy of all

the American States, which have, individually, framed their State constitutions since

the Revolution, and of the people of the United States, when they framed the Federal

Constitution, to define with precision the objects of the legislative power, and to

restrain its exercise within marked and settled boundaries. If any Act of Congress,

or of the Legislature of a State, violates those constitutional provisions, it is unques-

tionably void ; though, I admit, that as the authority to declare it void is of a delicate

and awful nature, the court will never resort to that authority but in a clear and
urgent case. If, on the other hand, the Legislature of the Union, or the Legislature

of any member of the Union, shall pass a law, within the general scope of their con-

stitutional power, the court cannot pronounce it to be void, merely because it is, in

their judgment, contrary to the principles of natural justice. The ideas of natural

justice are regulated by no fixed standard , the ablest and the purest men have dif-

fered upon the subject ; and all that the court could properly say, in such an event,

would be, that the legislature, possessed of an equal right of opinion, had passed an
Act which, in the opinion of the judges, was inconsistent with the abstract principles

of natural justice. There are then but two lights in which the subject can be viewed :

1st. If the legislature pursue the authority delegated to them, their Acts are valid.

2d. If they transgress the boundaries of that authority, their Acts are invalid. In
the former case, they exercise the discretion vested in them by the people, to whom
alone they are responsible for the faithful di.scharge of their trust ; but in the latter

case, they violate a fundamental law, which must be our guide whenever we are called

upou as judges to determine the validity of a Legislative Act."
Compare Satterlee v. Ma /then-son, 2 I'et. .'580 (1829) ; s. c. infra, p. 1617.

Legislation of this same ch.iracter is .still upheld in Connecticut ( Wheeler's Appeal,
45 Coun 306, 1877), on the ground of established u.sage. Contra, in Pennsylvania, De
Chastellux v. Fairchild, 15 Pa. St. 18 (1850), overruling Braddee v. Brownjield, 2 W.
& S. 271 (1841).

In Massachusetts, long after the adoption of the Constitution, the legislature con-

tinued the practice of granting new trials and the like; e. g., see the Resolves of the
General Court of June 5, 1784; and often subsequently. A Resolve of this character,

of Feb. 15, 1813, was held inoperative, and the principle condemned, in Ilolden v.

James, 11 Mass. 396 (1814). Compare Cooley, Const. Lira. (6th ed.), 113, 484. —Ed.
1 The case is taken from Curtis's Decisions. — Ed.
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The original suit is an ejectment by the defendants in error for cer-

tain lands in Lancaster County in tlie State of Pennsylvania, ui)On

which a final judgment was rendered in tlieir favor. The facts, so far

as they are material to the questions over which tliis court has jurisdic-

tion, are these. On the 8th of May, 1785, James Mercer and Margaret,

his wife, executed a deed of the premises, then being the property of

the wife, to Nathan Thompson, in fee, who afterwards, on the same

day, reconveyed the same to James Mercer, the husband, in fee ; the

object of the deeds being to vest the estate in the husband. The cer-

tificate of the acknowledgment of the deed of Mercer and wife to

Thompson, b}' the magistrate who took the same, does not set forth

all the particulars, as were required by the law of Pennsylvania of

the 24th of Februar}', 1770, respecting the acknowledgment of deeds

oifemes covert. The Legislature of Pennsylvania, on the 26th of April,

1820, passed an Act, the object of which was to cure all defective

acknowledgments of this sort, and to give them the same efficacy as

if they had been originally taken in the proper form. The plaintiffs

in the ejectment claimed title to the premises under James Mercer, the

husband ; and the defendants, as heirs at law of his wife, who died

without issue. The ejectment was brought after the passage of the

Act of 1826.

In the case of the Lessee of Watson and Wife v. Bailey, 1 Binney, 470,

the acknowledgment of this very deed from Mercer and wife to Thomp-

son was held to be fatally defective to pass her title. But the Act of

1826 has been repeatedly held by the Supreme Court of Pennsylvania

to be constitutional, and to give validity to such defective acknowledg-

ments. It was so held in Barnet v. Burnet, 15 Serg. & R. 72, and

Tate and Wife v. Stooltzfoos, 16 Id. 35, and again, upon solemn

deliberation and argument, in the case now before this court. Tlie

object of the present writ of error is to revise the opinions thus pro-

nounced by the highest State court.

Our autiiority to examine into the constitutionality of the Act of

1826 extends no further than to ascertain whether it violates the Con-

stitution of the United States ; for the question whether it violates the

Constitution of Pennsylvania, is, upon the present writ of error, not

before us.

The Act of 1826 provides " that no grant, &c., deed of conveyance,

&c., heretofore bond fide made and executed by husband and wife, and

acknowledged by them before some judge, &c., authorized by law,

&c., to take such acknowledgment as aforesaid, before the 1st day of

September next, shall be deemed, held, or adjudged invalid, or defec-

tive, or insufficient in law, or avoided, or prejudiced, by reason of

an}' informant}' or omission in setting forth the particulars of the

acknowledgment made before such officer as aforesaid, in the certificate

thereof; but all and ever}' such grant, &c., deed of conveyance, &c.,

so made, executed, and acknowledged, as aforesaid, shall be as good,

valid, and effectual in law, for transferring, passing, and conveying the
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estate, right, and title, and interest of such husband and wife of, in,

and to the lands, &,c., mentioned in the same, as if all the requisites

and particulars of such acknowledgment mentioned in the Act, to

which this is supplementary, were particularly set forth in the certifi-

cate thereof, or approved upon the face of the same."

The argument for the plaintiffs in error is, first, that the Act violates

the Constitution of the United States, because it divests their vested

rights as heirs at law of the premises in question ; and secondly, that

it violates the obligation of a contract, that is, of the patent granted by

the proprietaries of Pennsylvania to Samuel Patterson, the ancestor

of the original defendants, from whom they trace their title to the

premises, by descent through Margaret Mercer.

As to the first point, it is clear that this court has no right to pro-

nounce an Act of the State legislature void, as contrary to the Con-

stitution of the United States, from the mere fact that it divests

antecedent vested rights of property. The Constitution of the United

States does not prohibit the States from passing retrospective laws

generally, but onl}' ex post facto laws. Now it has been solemnly

settled by this court, that the phrase ex post facto laws is not applicable

to civil laws, but to penal and criminal laws, which punish [a] party for

acts antecedently done which were not punishable at all, or not punish-

able to the extent or in the manner prescribed. In sliort, ex post facto

laws relate to penal and criminal proceedings which impose punish-

ments or forfeitures, and not to civil proceedings which affect private

rights retrospectively. The cases of Calder v. Bull, 3 Dall. 3S6, 1

Cond. Rep. 172; Fletcher v. Feck, 6 Cranch, 87, 2 Cond. Rep. 308;

Ogclen v. Saunders, 12 Wheat. 266, 6 Cond. Rep. 523; and Satterlee

V. Mattheioson, 2 Pet. 380, full}- recognize this doctrine.

In the next place, does the Act of 1826 violate the obligation of any

contract? In our judgment, it certainly does not, either in its terms or

its principles. It does not even affect to touch anv title acquired by

a patent or any other grant. It supposes the titles of the femes covert

to be good, however acquired ; and only provides that deeds of con-

veyance made by them shall not be void, because there is a defective

acknowledgment of the deeds, by which they have sought to transfer

their title. So far, then, as it has any legal operation, it goes to con-

firm, and not to impair the contract of the femes covert. It gives the

very effect to their acts and contracts which they intended to give ; and
which, from mistake or accident, has not been effected. Tins point is

so fully settled by the case of Satterlee v. Matthetnson, 2 Pet. 380, that

it is wholly unnecessary to go over the reasoning upon which it is

founded.

Upon the whole, it is the unanimous opinion of the court, [that]

there is no error in tlie judgment of the Supreme Court of Pennsylvania,

so far as it is subject to the revision of this court, and therefore it is

affirmed, with costs.

^

1 And so Bah. <$• Susq. R. R. Co. v. Nesbit, 10 How. 395 (1850). — Ed.

VOL. II. — 17
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CUMMINGS V. THE STATE OF MISSOURI.

Supreme Court of the United States. 1866.

[4 yVail. 277.]

In January, 1865, a convention of representatives of the people of

Missouri assembled at St. Louis, for the purpose of amending the

Constitution of the State. The representatives had .been elected in

November, 1864. In April, 1865. the present Constitution— amended
and revised from the previous one— was adopted by the convention;
and in June, 1865, by a vote of tlie people. . . . [Here follows a recital

of several sections of this instrument: (1) Disqualifying as voters at

any election under the Constitution, or any law of the State or any
ordinance or by-law of a municipal corporation, all persons who liad

ever been " in armed hostility to the United States,'" or had done any
one of several specified acts, or had ever "by act or word manifested

his adherence to the cause of such enemies, or his desire for their

triumph ... or his sympathy with" the enemies of the government of

the United States ; and so on with much detail. All such persons were

also declared disqualiiied to hold "any office of trust, honor, or profit,"

under State authorit}', and from being an officer, &e., of any corporation

in the State, public or private, or professor or teacher in an}- educational

institution or school, or holding real estate in trust for an}' religious

association : (2) Prescribing an oath, denying such disqualifications,

to be taken by all the classes of persons in the State holding office,

&c., who are indicated above : (3) Forbidding, after sixty days, all who
do not take the said oath from acting as attorneys or counsellors at

law, or bishop, priest, ... or other clergyman of anj' religious per-

suasion, under penalties of fine and imprisonment : (4) Declaring the

false taking of said oath to be perjury, and fixing the punishment

thereof.]

In September, a. d. 1865, after the adoption of this Constitution,

the Reverend Mr. Cummings, a priest of the Roman Catholic Church,

was indicted and convicted in the Circuit Court of Pike County, in the

State of Missouri, of the crime of teaching and preaching in that month,

as a priest and minister of that religious denomination, without having

first taken the oath prescribed by the Constitution of the State ; and

was sentenced to pay a fine of five hundred dollars, and to be committed

to jail until said fine and costs of suit were paid.

On appeal to the Supreme Court of the State, the judgment was

affirmed ; and the case was brought to this court on writ of error, under

the twenty-fifth section of the Judiciary Act.

Mr. David Dudley Field, for Mr. Cummings, plaintifl^ in error.

3Tr. Montgomery Blair filed a brief on the same side. 3Ir. Meoerdy

Johnson, for the plaintiff in error, in reply.
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Mr. G. P. Strong., contra., for the State, defendant in error. Mr.

J. B. Henderson., on the same side.

Mr. Justice Field delivered the opinion of the court. . . .

We admit the propositions of the counsel of Missouri, that the States

which existed previous to the adoption of the Federal Constitution

possessed originally all the attributes of sovereignty ; that they still

retain those attributes, except as they have been surrendered by the

formation of the Constitution, and the amendments thereto; that the

new States, upon their admission into the Union, became invested with

equal rights, and were thereafter subject only to similar restrictions,

and that among the rights reserved to the States is the right of each

State to determine the qualifications for office, and the conditions upon

which its citizens may exercise their various callings and pursuits within

its jurisdiction.

These are general propositions, and involve principles of the highest

moment. But it by no means follows that, under the form of creating

a qualification or attaching a condition, the States can in effect inflict a

punishment for a past act which was not punishable at the time it was

committed. The question is not as to the existence of the power of the

State over matters of internal police, but whether that power has been

made in the present case an instrument for the infliction of punishment

against the inhibition of the Constitution.

Qualifications relate to the fitness or capacity of the party for a par-

ticular pursuit or profession. Webster defines the term to mean '* any

natural endowment or any acquirement which fits a person for a place,

office, or employment, or enables him to sustain any chai-acter, with

success." It is evident from the nature of the pursuits and professions

of the parties, placed under disabilities by the Constitution of Missouri,

that man}' of the acts, from the taint of which they must purge them-

selves, have no possible relation to their fitness for those pursuits and

professions. There can be no connection between the fact that Mr.

Cummings entered or left the State of Missouri to avoid enrolment or

draft in the militar}- service of the United States and his fitness to

teach, the doctrines or administer the sacraments of his church ; nor

can a fact of this kind or the expression of words of sympathy- with

some of the persons drawn into the Rebellion constitute any evidence

of the unfitness of the attorney or counsellor to practise his profession,

or of the professor to teach the ordinai'y branches of education, or of

the want of business knowledge or business capacity tn the manager of

a corporation, or in any director or trustee. It is manifest upon the

simple statement of many of the acts and of the professions and pur-

suits, that there is no such relation between them as to render a denial

of the commission of the acts at all appropriate as a condition of

allowing the exercise of the professions and pursuits. The oath could

not, therefore, have been required as a means of ascertaining whether

parties were qualified or not for their respective callings or the trusts

with which they were charged. It was required in order to reach the
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person, not the calling. It was exacted, not from any notion that the

several acts designated indicated unfitness for the callings, but because

it was thought that the several acts deserved punishment, and that for

many of them there was no way to inflict punishment except by depriv-

ing tlie parties, who had committed them, of some of the rights and

privileges of the citizen. .

Tlie disabilities created by the Constitution of Missouri must be

regarded as penalties— they constitute punishment. We do not agree

with the counsel of Missouri that '•' to punisli one is to de[)rive him

of life, liberty, or property, and that to take from him anything less

than these is no punishment at all." The learned counsel does not

use these terms— life, libert}', and property — as comprehending ever}'

right known to the law. He does not include under liberty freedom

from outrage on the feelings as well as restraints on the person. He
does not include under property those estates which one may acquire

m professions, though they are often the source of the highest emolu-

ments and honors. The deprivation of any rights, civil or political,

previously enjoyed, may be punishment, the circumstances attending

and the causes of the deprivation determining tliis fact. Disqualifi-

cation from office may be punishment, as in cases of conviction upon

impeachment. Disqualification from the pursuits of a lawful avocation,

or from positions of trust, or from the privilege of appearing in the

courts, or acting as an executor, administrator, or guardian, may also,

and often has been, imposed as punishment. By statute 9 and 10

William HI., chap. 32, if any person educated in or having made a pro-

fession of the Christian religion, did, " by writing, printing, teaching,

or advised speaking," deny the truth of the religion, or the divine

authority of the Scriptures, he was for the first oflence rendered inca-

pable to hold any office or place of trust ; and for the second, he was

rendered incapable of bringing any action, being guardian, executor,

legatee, or purchaser of lands, besides being subjected to three years'

imprisonment without bail. 4 Black. 44.

By statute 1 George I., chap. 13, contempts against the king's title,

arising from refusing or neglecting to take certain prescribed oaths, and

yet acting in an office or place of trust for which they were required,

were punished by incapacity to hold any public office ; to prosecute

any suit ; to be guardian or executor ; to take any legacy or deed of

gift ; and to vote at any election for members of Parliament ; and the

offender was also subject to a forfeiture of five hundred pounds to any

one who would sue for the same. Id. 124.

" Some punishments," says Blackstone, " consist in exile or banish-

ment, by abjuration of the realm or transportation ; others in loss of

liberty by perpetual or temporary imprisonment. Some extend to

confiscation by forfeiture of lands or movables, or both, or of the

profits of lands for life ; others induce a disability of holding offices or

employments, being heirs, executors, and the like." Id. 377.

In France, deprivation or suspension of civil rights, or of some of
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them, and among these of the right of voting, of eligibility to office, of

taking part in family councils, of being guardian or trustee, of bearing

arras, and of teaching or being eraplo\ed in a school or seminary of

learning,. are punishments prescribed by her code.

The theory upon which our political institutions rest is, that all men

have certain inalienable rights — that among these are life, liberty, and

the pursuit of happiness ; and that in the pursuit of happiness all

avocations, all honors, all positions, are alike open to every one, and

that in the protection of these rights all are equal before the law.

Anj' deprivation or suspension of anj- of these rights for past conduct

is punishment, and can be in no otherwise defined.

Punishment not being, therefore, restricted, as contended by counsel,

to the deprivation of life, libei'ty, or property, but also embracing depri-

vation or suspension of political or civil rights, and the disabilities

prescribed by the provisions of the Missouri Constitution being in effect

punishment, we proceed to consider whether there is an\' inhibition in

the Constitution of the United States against their enforcement.

The counsel for Missouri closed his argument in this case by pre-

senting a striking picture of the struggle for ascendency in that State

during the recent Rebellion between the friends and the enemies of the

Union, and of the fierce passions which that struggle aroused. It was

in the midst of the struggle that the present Constitution was framed,

although it was not adopted by the people until the war had closed.

It would have been strange, therefore, had it not exhibited in its

provisions some traces of the excitement amidst which the convention

held its deliberations.

It was against the excited action of the States, under such influences

as these, that the framers of the Federal Constitution intended to

guard. In Fletcher v. Peck, 6 Cranch, 137, Mr. Chief Justice Marshall,

speaking of such action, uses this language :
" Whatever respect might

have been felt for the State sovereignties, it is not to be disguised that

the framers of the Constitution viewed with some apprehension the

violent acts which might grow out of the feelings of the moment ; and

that the people of the United States, in adopting that instrument, have

manifested a determination to shield themselves and their property

from the effects of those sudden and strong passions to which men
are exposed. The restrictions on the legislative power of the States

are obviously founded in this sentiment ; and the Constitution of the

United States contains what may be deemed a bill of rights for the

people of each State."

" ' No State shall pass any bill of attainder, ex post facto law, or

law impairing the obligation of contracts.' "... [The court here holds

that the new Constitution is a bill of attainder within the meaning of

this clause.]

We proceed to consider the second clause of what INIr. Chief Justice

Marshall terms a bill of rights for the people of each State— the clause

which inhibits the passage of an ex post Jacto law.
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B}' an ex post facto law is meant one which imposes a punishment

for an act which was not punishable at the time it was committed ; or

imposes additional [junishment to that then prescribed ; or changes tlie

rules of evidence l)y which less or different testimony is sufficient to

convict than was then required.

In Fletcher v. Peck, Mr. Chief Justice Marshall defined an ex post

facto law to be one " which renders an act puiiishable in a manner in

which it was not punishable when it was committed." " Such a law,"

said that eminent judge, " may inflict penalties on the person, or maj'

inflict pecuniary penalties which swell the public treasury. The legisla-

ture is then prohibited from passing a law by which a man's estate,

or any part of it, shall be seized for a crime, which was not declared by

some previous law to render him liable to that punishment. Why,
then, should violence be done to the natural meaning of words for the

purpose of leaving to the legislature the power of seizing for public use

the estate of an individual, in the form of a law annulling the title

b}' which he holds the estate? The court can perceive no sufficient

grounds for making this distinction. This rescinding Act would have

the effect of an ex j)08t facto law. It forfeits the estate of Fletcher for

a crime not committed by himself, but by those from whom he pur

chased. This cannot be effected in the form of an ex post facto law,

or bill of attainder; why, then, is it allowable in the form of a law

annulling the original grant?"

The Act to which reference is here made was one passed by the State

of Georgia, rescinding a previous Act, under which lands had been

granted. The rescinding Act, annulling the title of the grantees, did

not, in terms, define any crimes, or inflict any punishment, or direct

any judicial proceedings
;

yet, inasmuch as the legislature was for-

bidden from passing any law by which a man's estate could be seized

for a crime, which was not declared such by some previous law render-

ing him liable to that punishment, the chief justice was of opinion

that the rescinding Act had the effect of an ex post facto law, and was

within the constitutional prohibition.

The clauses in the Missouri Constitution, which are the subject of

consideration, do not, in terms, define any crimes, or declare that any

punishment shall be inflicted, but they produce the same result upon

the parties, against whom they are directed, as though the crimes were

defined and the punishment was declared. They assume that there are

persons in Missouri who are guilty of some of the acts designated.

The}' would have no meaning in the Constitution were not such the

fact. They are aimed at past acts, and not future acts. They were

intended especially to operate upon parties who, in some form or

manner, by action or words, directly or indirectly, had aided or coun-

tenanced Rebellion, or sympathized with parties engaged in the Rebel-

lion, or had endeavored to escape the proper responsibilities and duties

of a citizen in time of war ; and they were intended to operate by

depriving such persons of the right to hold certain offices and trusts,
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and to pursue their ordinar}- and regular avoeatious. This deprivation

is punishruent ; uor is it any less so because a wa3' is opened for escape

from it by the expurgatoiy oath. The framers of the Constitution of

Missouri knew at the time that whole classes of individuals would be

unable to take the oath prescribed. To them there is no escape pro-

vided ; to them the deprivation was intended to be, and is, absolute

and perpetual. To make the enjoyment of a right dependent upon an

impossible condition is equivalent to an absolute denial of the right

under any condition, and such denial, enforced for a past act, is nothing

less than punishment imposed for that act. It is a misapplication of

terms to call it anything else.

Now, some of the acts to which the expurgator}- oath is directed

were not offences at the time they were committed. It was no offence

against anv law to enter or leave the State of Missouri for the purpose

of avoiding enrolment or draft in the militar}- service of the United

States, however much the evasion of such service might be the subject

of moral censure. Clauses which prescribe a penalty for an act of this

nature are within the terms of the definition of an ex post facto law—
"they impose a punishment for an act not punishable at the time it

was committed."

Some of the acts at which the oath is directed constituted high

offences at the time they were committed, to which, upon conviction,

fine and imprisonment, or other heavy penalties, were attached. The
clauses which provide a further penalty for these acts are also within the

definition of an ex post facto law— " they impose additional punishment

to that prescribed when the act was committed."

And this is not all. The clauses in question subvert the presump-

tions of innocence, and alter the rules of evidence, which heretofore,

under the universally recognized principles of the common law, have

been supposed to be fundamental and unchangeable. They assume
that the parties are guilty ; they call upon the parties to establish their

innocence ; and the}' declare that such innocence can be shown only in

one way— by an inquisition, in the form of an expurgatory oath, into

the consciences of the parties.

The objectionable character of these clauses will be more apparent

if we put them into the ordinary form of a legislative Act. Thus, if

instead of the general provisions in the Constitution the convention had

provided as follows : Be it enacted, that all persons who have been in

armed hostility to the United States shall, upon conviction thereof, not

only be punished as the laws provided at the time the offences charged

were committed, but shall also be thereafter rendered incapable of

holding any of the offices, trusts, and positions, and of exercising any
of the pursuits mentioned in the second article of the Constitution of

Missouri ; — no one would have an}' doubt of the nature of the enact-

ment. It would be an ex post facto law, and void ; for it would add
a new punishment for an old offence. So, too, if the convention had

passed an enactment of a similar kind with reference to those acts
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which do not constitute offences. Thus, had it provided as follows

:

Be it enacted, that all persons who have heretofore, at any time, entered

or left the State of Missouri, with intent to avoid enrolment or draft in

the military service of the United States, shall, upon conviction thereof,

be forever rendered incapable of holding any office of honor, trust, or

profit in the State, or of teaching in any seminary of learning, or of

preaching as a minister of the gospel of any denomination, or of exer-

cising any of the professions or pursuits mentioned in the second article

of the Constitntion ;
— there would be no question of the character of

the enactment. It would be an ex post facto law, because it would

impose a punishment for an act not punishable at the time it was

committed.

The provisions of the Constitution of Missouri accomplish precisely

what enactments like those supposed would have accomi)lished. They

impose the same penalty, without the formality of a judicial trial and

conviction ; for the parties euibraced by the supposed enactments would

be incapable of taking the oath prescribed ; to them its requirement

would be an impossible condition. Now, as the State, had she at-

tempted the course supposed, would have failed, it must follow that

any other mode producing the same result must equally fail. The

provision of the Federal Constitution, intended to secure the liberty of

the citizen, cannot be evaded by the form in which the power of the

State is exerted. If this were not so, if that which cannot be accom-

plished by means looking directly to the end, can be accomplished ))y

indirect means, the inhibition may be evaded at pleasure. No kind of

oppression can be named, against which the framers of the Consti-

tution intended to guard, which may not be effected. Take the case

supposed by counsel— that of a man tried for treason and acquitted,

or, if convicted, pardoned — the legislature may nevertheless enact

that, if the pei-son thus acquitted or pardoned does not take an oath

that he never has committed the acts charged against him, he shall

not be permitted to hold any office of honor or trust or profit, or

pursue any avocation in the State. Take the case before us;— the

Constitution of Missouri, as we have seen, excludes, on failure to take

the oath prescribed by it, a large class of persons within her borders

from numerous positions and pursuits; it would have been equally

within the power of the State to have extended the exclusion so as to

deprive the parties, who are unable to take the oath, from any avoca-

tion whatever in the State. Take still another case :— suppose that in

the progress of events, persons now in the minority in the State should

obtain the ascendency, and secure the control of the government;

nothing could prevent, if the constitutional prohibition can be evaded,

the enactment of a provision requiring every person, as a condition of

holding any position of honor or trust, or of pursuing any avocation m
the State, to take an oath that he had never advocated or advised or

supported the imposition of the present expurgatory oath. Under this

form of legislation the most flagrant invasion of private rights, in
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periods of excitement, ma}- be enacted, and individuals, and even whole

classes, ma}' be deprived of political and civil rights. . . .

Tlie judgment of the Supreme Court of Missouri must be reversed,

and the cause remanded, with directions to enter a judgment reversing

the judgment of the Circuit Court, and directing tliat court to discharge

the defendant from imprisonment, and sutfer him to depart witliout
' day. And it is so ordered.

The Chief Justice, and Messrs. Justices Swayne, Davis, and

Miller dissented. In behalf of this portion of the court, a dissenting

opinion was delivered by Mr. Justice Miller. This opinion applied

equally or more to the case of JEx parte Garland (the case next follow-

ing), which involved principles of a character similar to those discussed

in tliis case. The dissenting opinion is, therefore, pubhshed after the

opinion of the court in that case.*

1 In Ex parte Garland, 4 Wall 333 (1866), a like decisiou was reached in the case

of A. H. Garland, afterwards Attorney-General of the United States. He had been

admitted as an attorney and counsellor of the Supreme Court of the United States, at

the December Term of 1860. By Acts of Congress, of 1862 and 1865, it was made
a necessary qualification for being admitted to the bar of any of the Federal courts, or

of acting under any previous admission, that the person in (juestiou should make oath

under penalties for perjury, that (among other things) he had never voluntarily aided

any persons in armed liostility to the United States, or souglit or exercised any office

under, or voluntarily supported, any pretended government hostile to the United States.

Garland, in July, 1865, received a full pardon from the President of the United States

This pardon he now produced, and filed his petition to be allowed to continue to

practise as an attorney and counsellor of tiiis court, without taking the oath

aforesaid.

Reverdij Johnson and .lA H Carpenter, for the petitioner Messrs. Speed and
Stanberij, contra, for the United States. Tlie petitioner and R. H. Marr, a counsellor

in like position, were also allowed to appear in support of the petitioner's contention.

Field, J., for tlie court, gave an opinion, granting the petition on the same grounds
laid down in Cammings v. Missouri, and also on the ground of the pardon above
named. Thiit opinion is omitted.

Mr. Justice Miller, on behalf of himself and the Chief Justice, and Justices
Swayne and Davis, delivered the following dissenting opinion, which applies also to

the opinion delivered in Cumminjs v. Missouri.

I dissent from the opinions of the court just announced.

It may be hoped that the exceptional circumstances which give present importance
to these cases will soon pass away, and that those who make the laws, both State and
national, will find in the conduct of the persons affected by the legislation just declared

to be void, sufficient reason to repeal, or essentially modify it. For the speedy return
of that better spirit, which shall leave us no caUse for such laws, all good men look
with anxiety, and with a hope, I trust, not altogether unfounded.

But the question involved, relating, as it does, to the right of the legislatures of the
nation and of the State, to exclude from offices and places of high public trust, the

administration of whose functions are essential to the very existence of the covern-
meut, those among its own citizens who have been engaged in a recent effort to

destroy tiiat government by force, can never cease to be one of profound interest.

It is at all times the exercise of an extremely delicate power for this court to

declare that the Congress of the nation, or the legislative body of a State, has assumed
an authority not belonging to it, and by violating the Constitution, has rendered void

its attempt at legislation. In the ease of an Act of Congress, which expresses the
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seuse of the members of a co-ordinate departmeut of the government, as much bound
by their oath of office as we are to respect that Coustitutiou, and whose duty it is, as

much as it is ours, to be careful that no statute is passed in violation of it, the incom-

patibility of the Act with the Constitution siiould be so clear as to leave little reason

for doubt, before we pronounce it to be invalid.

Unable to see this iuconijtaubility, either in the Act of Congress or iu the provision

of the Constitution of Missouri, upon which this court has just passed, but entertaining

a strong conviction that both were within the competency of the bodies wliich enacted

them, it seems to me au occasion which demands that my dissent from the judgment
of the court, and the reasons for that dissent, should be placed on its records.

In the comments which I have to nuike upon these cases, I shall speak of principles

equally apijlicable to both, although I shall refer more directly to that which involves

the oath recjuired of attorneys by the Act of Congi-ess, reserving for the close some
remarks more especially applicable to the oath prescribed by the Constitution of the

State of Missouri. . . .

The provisions of that instrument [the Constitution of the United States], relied on
to sustain this doctriue, are those which forbid Congress and the States, respectively,

from passing bills of attainder and ex post facto laws. It is said that tlie Act of

Congress, and the provision of the Constitution of the State of Missouri under review,

are in conflict with both these prohibitions, and are therefore void.

I will examine this proposition, in reference to these two clauses of the Coustitution,

in the order in which they occur in that iustrument.

1. In regard to bills of attainder, I am not aware of any judicial decision by a

court of Federal jurisdiction which undertakes to give a definition of that term We
are therefore compelled to recur to the bills of attainder passed by the English Parlia-

ment, that we may learn so much of their peculiar characteristics, as will enable us to

arrive at a sound conclusion, as to what was intended to be prohibited by the

Constitution. ... A statute, then, which designates no criminal, either by name or

description — which declares nc guilt, pronounces no sentence, and inflicts no punish-

ment— can in no sense be called a bill of attainder.

2. Passing now to consider whether the statute is au ex post facto law, we find that

the meaning of that term, as used in the Coustitution, is a matter which has been

frequently before this court, and it has been so well defined as to leave no room for

controversy. The only doubt which can arise is as to the character of the particular

case claimed to come within the definition, and not as to the defiuition of the phrase

itself. All the cases agree that the term is to be applied to crimiual causes alone, and

not to civil proceedings. In the language of Justice Story, in the case of Watson v.

Mercer, 8 Peters, 88, " Ex post facto laws relate to penal and criminal proceedings, which

impose punishment and forfeiture, and not to civil proceedings, which affect private

rights retrospectively." Calder v. Bull, 3 Dallas, 386 ; Fletcher v. Peck, 6 Cranch, 87
;

Ogden v. Saiinrlers, 12 Wheat. 266; Satterlee v. Matthetvson, 2 Peters, 380.

The first case on the subject is that of Calder v. Bull, and it is the one in which the

doctrine concerning ex post facto laws is most fully expounded. [Here follows a part

of what is said on p. 1439, siip7-a.]

This exposition of the nature of ex post facto laws has never been denied, nor has

any court or any commentator on the Constitution added to the classes of laws here

set forth, as coining within that clause of the organic law. In looking carefully at

these four classes of laws, two things strike the mind as common to them all ; 1st. That
they contemplate the trial of some person charged with an offence. 2d. That they

contemplate a punishment of the person found guilty of such offence.

Now, it seems to me impossible to show that the law in question contemplates either

the trial of a person for an offence committed before its passage, or the punishment of

any person for such an offence. It is true that the Act requiring an oath provides a

penalty for falsely taking it. But this provision is prospective, as no one is supposed

to take the oath until after the pa.s.sage of the law. This prospective penalty is the

only thing in the law which partakes of a criminal character It is in all other

respects a civil proceeding. It is simply an oath of oflice, and it is required of all
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office-holders alike. As far as I am iuformed, this is the first time in the historji

of jurisprudence that taking an oath of office has been called a criminal proceeding.

If it is not a criminal proceeding, then, by all the authorities, it is not an ex post

facto law. No trial of any person is contemplated by the Act for any past offence.

A'or is any party supposed to be charged with any offence in the only proceeding wliich

the law provides.

A person proposing to appear in the court as an attorney is asked to take a certain

oath. There is no charge made against him that he has been guilty of any of the

crimes mentioned in that oath. There is no prosecution. There is not even an impli-

cation of guilt by reason of tendering him the oath, for it is required of tiie man who
has lost everything in defence of the governuient, and whose loyalty is written in the

honorable scars which cover his body, the same as of the guiltiest traitor in the land.

His refusal to take the oath subjects him to no prosecution. His taking it clears him

of no guilt, and acquits him of no charge.

Where, then, is this ex post facto law which tries and punishes a man for a crime

committed before it was passed ? It can only be found in those elastic rules of con

structiou which cramp the powers of the Federal government when they are to be

exercised in certain directions, and enlarges them when they are to be exercised in

others. No more striking example of this could be given than the cases before us, in

one of which the Constitution of the United States is held to confer no power on

Congress to prevent traitors practising in her courts, while in the other it is held to

confer power on this court to nullify a provision of the Constitution of the State of

Missouri, relating to a qualification required of ministers of religion.

But the fatal vice in the reasoning of the majority is in the meaning which they

attach to the word punisliment, in its application to this law, and in its relation to the

definitions which have been given of the phrase, ex post Jacto laws. . . .

The law in question does not in reality deprive a person, guilty of the acts therein

described, of any right which he possessed before ; for it is equally sound law, as it is

the dictate of good sense, that a person who, in the language of the Act, has volunta-

rily borne arms against the government of the United States while a citizen thereof, or

who has voluntarily given aid, comfort, counsel, or encouragement to per.sons engaged

in armed hostility to the government, has, by doing those things, forfeited his right to

appear in her courts and take part in the administration of her laws. Such a person

has exhibited a trait of character which, without the aid of the law in question, author-

izes the court to declare him unfit to practise before it, and to strike his name from
the roll of its attorneys if it be found there.

I have already shown that this Act provides for no indictment or other charge, that

it contemplates and admits of no trial, and I now proceed to show that even if the

right of the court to prevent au attorney, guilty of the acts mentioned, from appearing
in its forum, depended upon the statute, that still it inflicts no punishment in the legal

sense of that terra.

" Punishment," says Mr. Wharton in his Law Lexicon, " is the penalty for trans-

gressin;^ the laws ;

" and this is, perhaps, as comprehensive and at the same time as

accurate a definition as can be given. Now, what law is it whose transgression is

punished in the case before us ' None is referred to in the Act, and there is nothing
on its face to show that it was intended as an additional punishment for any offence

described in any other Act. A part of the matters of which the applicant is required

to purge himself on oath may amount to treason, but surely there could he no inten-

tion or desire to inflict this small additional punishment for a crime whose penalty

already was death and confiscation of proj)erty. In fact, the word punishment is used

by the court in a sense wliich would make a great number of laws, partaking in no
sense of a criminal character, laws for punishment, and therefore ex post facto. A
law, for instance, which increased the facility for detecting frauds by compelling a
party to a civil proeeetiing to disclose his transactions under oath would result in his

punishment in this sense, if it compelled him to pay an honest debt which conld not

be coerced from him liefore. But tin's law comes clearly within the class described

by this court, in Watson v. Mercer, as civil proceedings which affect private rights

retrospectively.
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Again, let us suppose that several persons afflicted with a form cf insanity here-

tofore deemed harmless, shall be found all at once to be dangerous to the lives of

persons with whom they associate. The 8tate, therefore, passes a law that all persons

so affected shall be kept in close confinement until their recovery is assured. Here is

a case of punishment in tlie sense used by the court for a matter existing before

the passage of the law. Is it an er jiost facto law ? And, if not, in what does it differ

from one ? Just in the same manner that the Act of Congress does, namely, that

the proceeding is civil and not criminal, and that the imprisonment in the one case and

the prohibition to practise law in the other, are not punislnueuts in the legal meaning

of that term.

The civil-law maxim, " Nemo debet bis i-exari, pro una et eadem causa," has been

long since adopted into the common law as applicable both to civil and criminal pro-

ceedings, and one of the amendments of the Constitution incorporates this principle

into that instrument so far as punishment affects life or limb. It results from tliis

rule, that no man can be twice lawfully punished for the same offence. We have

already seen that the acts of which the party is required to purge himself on oath

constitute tiie crime of treason. Now, if the judgment of the court in the cases before

us, instead of permitting the parties to appear without taking the oath, had been the

other way, here would have been tiie case of a person who, on the reasoning of the

majority, is punished by the judgment of this court for the same acts which constitute

the crime of treason. Yet, if the applicant here should afterwards be indicted for

treason on account of these same acts, no one will pretend that the proceedings here

could be successfully pleaded in bar of that indictment. But why not ? Simply

because there is here neither trial nor punishment within the legal meaning of these

terms.

I maintain that the purpose of the Act of Congress was to require loyalty as a

qualification of all who practise law in the national courts. The majority say that

the purpose was to imjxj.se a punishment for past acts of disloyalty.

In pressing this argument it is contended by the majority that no requirement can

be justly said to be a ([ualification which is not attainable by all, and that to demand a

qualification not attainable by all is a punishment.

The Constitution of the United States provides as a qualification for the offices of

President and Vice-President that the person elected nmst bu a native-born citizen.

Is this a punishment to all those naturalized citizens who can never attain that qualifi-

cation ? The constitutions of nearly all tlie States require as a qualification for voting

that the voter shall be a white male citizen. Is this a punishment for all the Idacks

who can never become white ? Again, it was a qualification required by some of tlie

State constitutions, for the office of judge, that the person should not be over sixty

years of age. To a very large number of the ablest lawyers in any State this is a

qualification to which they can never attain, for every year removes them farther away

from the designated age. Is it a punishment? The distinguished commentator on

American law, and chancellor of the State of New York, was deprived of that office

by this provision of the Constitution of that State, and he was thus, in the midst of

his usefulness, not only turned out of office, but he was forever disqualified from hold-

ing it again, by a law passed after he had accepted the office This is a much stronger

case than that of a disloyal attorney forbid by law to practise in the courts, yet no

one ever thought the law was ex post facto in the sense of the Constitution of the

United States.

Illustrations of this kind could be multiplied indefinitely, but they are unnecessary.

The history of the time when this statute was passed,— the darke.st hour of oui

great struggle,— the necessity for its existence, the humane character of the President

who signed the bill, and the face of the law itself, all show that it was purely a quali-

fication, exacted in self-defence, of all who took part in administering the government

in any of its departments, and that it was not passed for the purpose of inflicting

punishment, however merited, for past offences.

I think I have now shown that the statute in question is within the legislative

power of Congress in its control over the courts and their officers, and that it was not

void as being either a bill of attainder or an ex postfacto law.
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If I am right on the questions of qualification and punisiiment, that discussion

disposes also of the proposition that the pardon of the President relieves the party

accepting it of the necessity of taking the oath, even if the law he valid.

I am willing to concede that the presidential pardon relieves the party from all the

penalties, or in other words, from all tlie punishment, which the law inflicted for his

offence. But it relieves him from nothing more. If the oath required as a condition

to practising law is not a punishment, as I think I have shown it is not, then the

pardon of the President has no effect in releasing him from the requirement to take

it. If it is a qualification which Congress had a right to prescribe as necessary to an

attorney, then the President cannot, by pardon or otherwise, dispense with the law

requiring such qualification.

This is not only the plain rule as between the legislative and executive departments

of the government, but it is the declaration of common sense. The man who, by

counterfeiting, by theft, by murder, or by treason, is rendered unfit to exercise the

functions of an attorney or counsellor-at-law, may be saved by the executive pardon

from the penitentiary or the gallows, but is not thereby restored to the qualifications

which are essential to admission to the bar. No doubt it will be found that very many

persons, among those who cannot take this oath, deserve to be relieved from the pro-

hibition of the law; but this in no wise depends upon the act of the President in giving

or refusing a pardon. It remains to the legislative power alone to prescribe under

what circumstances this relief shall be extended.

In regard to the case of Cumminfjs v. The State of Missouri, allusions have been

made in the course of argument to the sanctity of the ministerial office, and to the

inviolability of religious freedom in this country.

But no attempt has been made to show that the Constitution of the United States

interposes any such protection between the State governments and their own citizens.

Nor can anything of this kind be shown. The Federal Constitution contains but two

provisions on this subject. One of these forbids Congress to make any law respecting

the establishment of religion, or prohibiting the free exercise thereof. The other is,

that no religious test shall ever be required as a qualification to any office or public

trust under the United States.

No restraint is placed by that instrument on the action of the States ; but on the

contrary, in the language of Story (Commentaries on the Constitution, § 1878), "the

whole power over the subject of religion is left exclusively to the State governments,

to be acted upon according to their own sense of justice and the State constitutions."

If there ever was a case calling upon this court to exercise all the power on

this subject which properly belongs to it, it was the case of the Rev. B. Permoli,

3 Howard, 589. An ordinance of the first municipality of the city of New Oi'leans im-

posed a penalty on any priest who should officiate at any funeral, in any other church

than the obituary chapel. Mr. Permoli, a Catholic priest, performed the funeral ser-

vices of his church over the body of one of his parishioners, enclosed in a coffin, in

the Roman Catholic Church of St. Augustine. For this he was fined, and relying

upon the vague idea advanced here, that tlie Federal Constitution protected him in

the exercise of his holy functions, he brouglit the case to this court. But hard as that

case was, the court replied to him in the following language :
" The Constitution (of

the United States) makes no provision for protecting the citizens of the respective

States in their religious liberties ; this is left to the State constitutions and laws ; nor

is there any inhibition imposed by the Constitution of the United States in tliis respect

on the States." Mr. Permoli's writ of error was, therefore, dismissed for want of

jurisdiction.

In that case an ordinance of a mere local corporation forbid a priest, loyal to his

government, from performing what he believed to be the necessary rites of his

church over the body of his departed friend. This court said it could give him
no relief. In this case the Constitution of the State of Missouri, the fundamental law

of the people of that State, adopted by their popular vote, declares that no priest of

any church shall exercise his ministerial functions, unless he will show, by his own
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KRING V. MISSOURI.

Supreme Coukt of the United States. 1882.

[107 U. S. 221.]

i^RROR to the Supreme Court of the State of Missouri.

The case is stated in the opinion of the court.

Mr. Jefferson Chandler and 3Ir. L. D. Seward, for tlie plaintiff in

ixvov. Mr. Saimiel'F. Philli])s, for the defendant in error.

Mk. Justice Miller delivered the opinion of the court.

Kring was indicted in the Criminal Court of St. Louis for murder in

the first degree, charged to have been committed Jan. 4, 1875, and he

pleaded not guilty. He has been tried four times before a jury, and

sentenced once on a plea of guilty of murder in the second degree.

His case has been three times before the Court of Appeals, and three

times before the Supreme Court of the State. In the last instance, the

Supreme Court affirmed the judgment by which he was found guilty of

murder in the first degree and sentenced to be hung. He thereupon

brought the present writ of error.

It is to be premised that the Court of Appeals is an intermediate

appellate tribunal between the Criminal Court of St. Louis and the

Supreme Court of the State, to which all appeals of this character are

first taken.

At the trial, immediately preceding the last one in the court of origi-

nal jurisdiction, the prisoner was permitted to plead guilty of murder in

the second degree. The plea was accepted by the prosecuting attorney

and the court, and he was thereupon sentenced to imprisonment in the

penitentiary for twenty-five years. He took an appeal from the judg-

ment on the ground that he had an understanding with the prosecuting

attorney that if he would plead as he did, his sentence should not

exceed ten years' imprisonment. The Supreme Court reversed the

judgment, and remanded the case to the St. Louis Criminal Court for

further proceeding, where, when the case was again called, he refused

to withdraw his plea of guilty of murder in the second degree, and

refused to renew his plea of not guilty, which had been withdrawn when

he pleaded guilty of murder in the second degree. The court, then,

against his remonstrance, made an order setting aside his plea of guilty

oath, that he has borne a true allegiance to his government. This court now holds

this constitutional provision void, on the ground that the Federal Constitution for-

bids it. I leave the two cases to speak for themselves. . . .

See valuable comments on these cases iu Pomeroy, Const. Law (Bennett's ed.),

Bs. 501-512, 525-534. The cases were briefly affirmed in Pierce v. Carskadon, 16 Wall.

234. Compare Dent v. West Va., 129 U. S. 114. See also Foster v. Board of Police

Com'rs, 37 Pac. Rep. 763 (Cal. May, 1894), where a city ordinance was sustained which

forbade issuing licenses to sell intoxicating liquors to persons, among others, who had

previously employed women as waiters. — Ed.
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of murder in the second degree and directing a general plea of not

guilty to be entered. On this plea he was tried, found guilty-, and

sentenced to death, and the judgment, as we have already said, was

affirmed by the Supreme Court of the State.

By refusing to plead not guilty as charged in the indictment, and to

withdraw his plea of guilty of murder in the second degree, the defend-

ant raised the point that the proceedings under that plea— namely, its

acceptance by the prosecuting attorney and the court, and his convic-

tion and sentence under it— were an acquittal of the charge of murder

in the first degree, and that he could not be tried again for that offence.

This point he insisted on in the Circuit Court, the Court of Appeals,

and the Supreme Court.

Both these latter tribunals, in their opinions, which are a part of the

record, conceded that such was the law of the State of Missouri at the

time the homicide was committed. But they overruled the defence on

the ground that by sect. 23, art. 2, of the Constitution of Missouri,

which took effect Nov. 30, 1875, that law was abrogated, and for this

reason he could be tried for murder in the first degree, notwithstanding

his conviction and sentence for murder in the second degree.

As after the commission of the crime for which he was indicted, this

new Constitution was adopted, and, as it is construed by the Court of

Appeals and the Supreme Court, it changes the law as it then stood, to

his disadvantage, the jurisdiction of this court is invoked on the ground

that, as to this case, and as so construed, it is an ex post facto law,

within the meaning of sect. 10, art. 1, of the Constitution of the United

States. . . .

This law, in force at the date of the homicide for which Kring is

now under sentence of deatii, was changed b}' the State of Missouri

between that time and his trial so as to deprive him of its benefit, to

which he would otherwise have been entitled, and we are called on to

decide whether in this respect, and as applied by the court to this case,

it is an ex post facto law within the meaning of the Constitution of the

United States.

There is no question of the right of the State of Missouri, either by

her fundamental law or by an ordinary act of legislation, to abolish this

rule, and that it is a valid law as to all offences committed after its

enactment. The question here is. Does it deprive the defendant of any
right of defence which the law gave him vvhen the act was committed so

that as to that offence it is ex post facto ?

This term necessarily implies a fact or act done, after whicli the law

in question is passed. Whether it is ex post facto or not relates, in

criminal cases, to which alone the phrase applies, to the time at which

the offence charged was committed. If the law complained of was
passed before the commission of the act with which the prisoner is

charged, it cannot, as to that offence, be an ex post facto law. If

passed after the commission of the offence, it is as to that expostfacto^

though whether of the class forbidden by the Constitution may depend
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on other matters. But so far as this depends on the time of its enact-

ment, it has reference sold}' to the date at which the offence was com-

mitted to which the new law is sought to be applied. No other time

or transaction but this has been in any adjudged case held to govern its

ex post facto character.

In the case before us an argument is made founded on a change in

this rule. It is said the new law in Missouri is not ex post facto,

because it was in force when the plea and judgment were entered ot

guilty of murder in the second degree ; thus making its character as an

ex post facto law to depend, not u[)on the date of its passage as regards

the commission of the offence, but as regards the time of pleading

guilty. That, as the new law was in force when the conviction on that

plea was had, its eff'ect as to future trials in that case must be governed

by that law. But this is begging the whole question ; for if it was

as to the olfence charged an ex post facto law, within the true meaning

of that phrase, it was not in force and could not be applied to the case,

and the effect of that plea and conviction must be decided as though

no such change in the law had been made.

Such, however, is not the ground on which the Supreme Court and

the Court of Appeals placed their judgment. " There is nothing," say

they, "in this; the change is a change not in crimes, but in criminal

procedure, and such changes are not ex post facto." . .

In the case before us the Constitution of Missouri so changes the

rule of evidence, that what was conclusive evidence of innocence of the

higher grade of murder when the crime was committed, namely, a

judicial conviction for a lower grade of homicide, is not received as evi-

dence at all, or, if received, is given no weight in behalf of the offender.

It also changes the punishment, for, whereas the law as it stood when
the homicide was committed was that, when convicted of murder in the

second degree, he could never be tried or punished by death for murder

in the first degree, the new law enacts that he may be so punished,

notwithstanding the former conviction.

But it is not to be supposed that the opinion in that case \_Calder v.

Buir\, undertook to define, by way of exclusion, all the cases to which

the constitutional provision would be applicable.

Accordingly, in a subsequent case tried before Mr. Justice Washing-

ton, he said, in his charge to the jury, that "an ex post facto law is

one which, in its operation, makes that criminal which was not so at

the time the action was performed ; or which increases the punishment,

or, in short, which, in relation to the oflTence or its consequences, alters

the situation of a part}- to his disadvantage." United States v. Hall,

2 Wash. 366. He adds, b}' wa}' of application to that case, which was

for a violation of the embargo laws :
^' if the enforcing law applies to

this case, there can be no doubt that, so far as it takes away or mipairs

the defence which the law had provided the defendant at the time

when the condition of this bond became forfeited, it is ex post facto

and inoperative." This case was carried to the Supreme Court and

the judgment aflSrmed. 6 Cranch, 171.
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The new Constitution of Missouri does take away what, by the law

of the State when the crime was committed, was a good defence to the

charge of murder in the first degree.

In the subsequent cases of Cumminr/s v. The State of Missouri and

jKc parte Garland, 4 Wall. 277, 333, this court held that a law which

excluded a minister of the gospel from the exercise of his clerical func-

tion, and a lawyer from practice in the courts, unless each would take

an oath that they had not engaged in or encouraged armed hostilities

against the government of the United States, was an ex post facto law,

because it punished, in a manner not before punished by law, offences

committed before its passage, and because it instituted a new rule of

evidence in aid of conviction. This court was divided in that case, the

minority being of opinion that the Act in question was not a crimes Act,

and inflicted no punishment, in the judicial sense, for any past crime,

but they did not controvert the i)roposition that if the Act had that

effect it was an ex post facto law.

In these cases we have illustrations of the liberal construction which

this court, and Mr. Justice Washington in the Circuit Court, gave to

the words ex post facto law, — a construction in manifest accord with

the purpose of the constitutional convention to protect the individual

rights of life and liberty against hostile retrospective legislation.

Nearly all the States of the Union have similar provisions in their

constitutions ; and whether they have or not, they all recognize the

obligatory force of this clause of the Federal Constitution on their

legislation. A reference to some decisions of those courts will show

the same liberalit}' of construction of the provision, many of them

going much farther than is necessary to go in this case to show the

error of the Missouri courts. . . .

When, in answer to all this evidence of the tender regard for the

rights of a person charged with crime under subsequent legislation

affecting those rights, we are told that this very radical change in the

law of Missouri to his disadvantage is not subject to the rule because

it is a change, not in crimes, but in criminal procedure, we are led to

inquire what that court meant b}- criminal procedure.

The word " procedure," as a law term, is not well understood, and is

not found at all in Bouvier's Law Dictionar}', the best work of the kind

in this countr}-. Fortunately a distinguished writer on Criminal Law in

America has adopted it as the title to a work of two volumes. Bishop

on Criminal Procedure. In his first chapter he undertakes to define

what is meant by procedure. He says: " § 2. The term 'procedure'

is so broad in its signification that it is seldom employed in our books

as a term of art. It includes in its meaning whatever is embraced In*

the three technical terras, Pleading, Evidence, and Practice." And in

defining Practice, in this sense, he says: "The word means those legal

rules which direct the course of proceeding to bring parties into the

court and the course of the court after they are brought in ;
" and Evi-

dence, he says, as part of procedure, " signifies those rules of law

VOL. II. — 18
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whereby we determine what testimony is to be admitted and what
rejected in each case, and what is the weight to be given to tlie testi-

mon3' admitted."

If this be a just idea of what is intended by the word •' procedure"
as apphed to a criminal case, it is obvious that a law which is one of

procedure may be obnoxious as ar. ex post facto law, both bj- the

decision in Calder v. Bull, 3 Dall. 386, and in Cammiiigs v. The
State of Missouri, 4 Wall. 277 ; for in the former case this court held

that " an}' law which alters the legal rules of evidence, and receives

less or different testimony than the law requires at the time of the com-
mission of the offence, in order to convict the offender," is an ex post

facto law ; and in the latter, one of the reasons why the law was held

to be ex post facto was that it changed the rule of evidence under which
the party was punished.

But it cannot be sustained without destroying the value of the con-

stitutional provision, that a law, however it may invade or modify the

rights of a party charged with crime, is not an ex post facto law, if it

comes within either of these comprehensive branches of the law desig-

nated as Pleading, Practice, and Evidence.

Can the law with regard to bail, to indictments, to grand juries, to

the trial jury, all be changed to the disadvantage of the prisoner b}^

State legislation after the offence was committed, and such legislation

not held to be ex post facto because it relates to procedure, as it does

according to Mr. Bishop? And can any substantial right which the

law gave the defendant at the time to which his guilt relates be taken

away from him by ex post facto legislation, because, in the use of a

modern phrase, it is called a law of procedure? We think it cannot.

Some light ma}' be thrown upon this branch of the argument b}' a

recurrence to a few of the numerous decisions of the highest courts con-

struing the associated phrase in the same sentence of the Constitution

which forbids the States to pass any law impairing the obligation of

contracts. It has been held that this prohibition also relates exclusively

to laws passed after the contract is made, and its force has been often

sought to be evaded by the argument that laws are not forbidden which

affect only the remedy, if they do not change the nature of the contract,

or act directly upon it.

The analogy between this argument and the one concerning laws of

procedure in relation to the contiguous woi'ds of the Constitution is

obvious. But while it has been held that a change of remedy made

after the contract may be valid, it is only so when there is substituted

an adequate and sufficient remedy by which the contract may be

enforced, or where such remedy existed and remained unaffected by

the new law. Tennessee v. Sneecl, 96 U. S. 69.

On this point it has been held that laws are void enacted after the

date of the contract :
—

1. Which give the debtor a longer stay of execution after judgment.

Blair v. Williams, 4 Litt. (Ky.) 34 ; 3IcKinney v. Carroll, 5 Mon.
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(K}-.) 96. 2. Which require on a sale of his property under execu-

tion an appraisement, and a bid of two-thirds the vahie so ascertained.

Bronson v. Kinzie, 1 How. 311 ; McCracken v. Hayicard, 2 Id. 608;

Sprott V. Reicl, 3 Greene (Iowa), 489. 3. Which allow a period of

redemption after such sale. Lapsley v. Brashears^ 4 Litt. (Ky.) 47 ;

Oargill v. Power, 1 Mich. 369 ; llohinson v. Howe, 13 Wis. 341.

4. Wliich exempt from sale under judgment for the debt a larger

amount of the debtor's propert}' than was exempt when the debt was

contracted. Edwards v. Kearzey, 96 U. S. 595, and the cases there

cited; Story's Commentary on the Constitution, sec. 1385.

There are numerous similar decisions showing that a change of the

law which hindered or delayed the creditor in collecting his debt,

though it related to the remed}" or mode of procedure by which it was

to be collected, impaired the obligation of the contract within the

meaning of the Constitution.

Why is not the right to life and liberty as sacred as the right growing

out of a contract? AVh}- should not the contiguous and associated

words in the Constitution, relating to retroactive laws, on these two

subjects, be governed by the same rule of construction? And wh}-

should a law, equally injurious to tlie rights of the party concerned, be

under the same circumstances void in one case and not in the other?

But it is said that at the time the prisoner pleaded guilty of murder

in the second degree, and at the time he procured the reversal of the

judgment of the criminal court on that plea, the new Constitution was

in force, and he w'as bound to know the effect of the change in the law

on his case.

We do not controvert the principle that he was bound to know and

take notice of the law. But as regards the effect of the plea and the

judgment on it, the Constitution of Missouri made no change.

It still remained the law of Missouri, as it is the law of every State

in the Union, that so long as the judgment rendered on that plea

remained in force, or after it had been executed, the defendant wa?

liable to no further prosecution for an}- charge found in that indictment.

Such was the law when the crime was committed, such was the law

when he pleaded guilty, such is the law now in Missouri and every-

where else. So that, in pleading guilty under an agreement for ten

years' imprisonment, both he and the prosecuting attornej' and the

court all knew that the result would be a» acquittal of all other charges

but that of murder in the second degree.

Did he waive or annul this acquittal by prosecuting his writ of error?

Certainly not by tiiat act, for if the judgment of the lower court sen-

tencing him to twenty-five years' imprisonment had been affirmed, no

one will assert that he could still have been tried for murder in the first

degree. Nor was there anything else done by him to waive this

acquittaL He refused to withdraw his plea of guilty. It was stricken

out by order of the court ngainst his protest. He refused then to plead

not guilty, and the court in like manner, against his protest, ordered a
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general plea of not guilty to be filed. He refused to go to trial on that

plea, and the court forced him to trial.

The case rests, then, upon the proposition that, having an erroneous

sentence rendered against him on the plea accepted by the court, he

could only take the steps which the law allowed him to reverse that

sentence at the hazard of subjecting himself to the punishment of death

for another and a ditl'erent otfence of which he stood acquitted by the

judgment of that court.

That he prosecuted his legal right to a review of that sentence with

a halter around his neck, when, if he succeeded in reversing it, the

same court could tighten it to strangulation, and if he failed, it did him

no good. And this is precisely what has occurred. His reward for

proving the sentence of the court of twenty-five years' imprisonment

(not its judgment on his guilt) to be erroneous, is that he is now to be

hanged instead of imprisoned in the penitentiary. No such result

could follow a writ of error before, and as to this effect the new Consti-

tution is clearly ex jyost facto. The whole error, which results in such

a remarkable conclusion, arises from holding the provision of the new
Constitution applicable to this case, when the law is ex post facto and

inapplicable to it.

If Kring or his counsel were bound to know the law when they prose-

cuted the writ of error, they were bound to know it as we have

expounded it. If they knew that h\ the words of the new Constitution

such a judgment of acquittal as he had when he undertook to reverse it

would be no longer an acquittal after it was reversed, they also knew

that, being as to his case an ex post facto law, it could have no such

effect on that judgment.

We are of opinion that an}' law passed after the commission of an

oflTence which, in the language of Mr. Justice Washington, in United

States V. Hall, " in relation to that offence, or its consequences, alters

the situation of a part}- to his disadvantage," is an ex post facto law ;

and in the language of Denio, J., in Ilartung v. The PeopAe, " No
one can be criminally punished in this country, except according to a

law prescribed for his government b}' the sovereign authorit}' before the

imputed offence was committed, and which existed as a law at the

time." Tested by these criteria, the provision of the Constitution of

Missouri which denies to plaintiff in error the benefit which the previous

law gave him of acquittal of the charge of murder in the first degree,

on conviction of murder in the second degree, is, as to his case, an ex

post facto law within the meaning of the Constitution of the United

States, and for the error of the Supreme Court of Missouri, in holding

otherwise, its judgment will be reversed, and the case remanded to it,

with direction to reverse the judgment of the Criminal Court of St.

Louis, and for such fnrther proceedings as are not inconsistent with

this opinion ; and it is So ordered.

Mr. Justice Matthews, with whom concurred Mr. Chief Justice

Waite, Mr. Justice Bradley, and Mr. Justice Gray, dissenting. . . .
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The right which it is alleged has been violated is supposed to arise in

this way. At the time of the commission of the offence in 1875, it was

well estjiblished as the law of Missouri, by the decisions of the Supreme

Court of the State, that " when u person is indicted for murder in the

first degree, and is put upon his trial and convicted of murder in the

second degree and a new trial is ordered at his instance, he cannot

legally be put upon his trial again for the charge of murder in the first

degree ; he can be put upon his trial only upon the charge of murder in

the second degree." State v. Hoss, 29 Mo. 32 ; Stale v. Smith, 53

Id. 139. And it is not denied that a plea of guilty of murder in the

second degree, accepted by the State, would have been at that tiine

equally an acquittal of the charge of murder in the first degree, having

the same force as to future trials as a conviction of murder in the

second degree, although the judgment should be reversed on the

application of the prisoner.

On Nov. 30, 1875, the State of Missouri adopted a new constitution,

which contained (sect. 23, art. 2) the provision, that, '• if judgment on

a verdict of guilty be reversed for error in law, nothing herein con-

tained shall prevent a new trial of the prisoner on a proper indictment,

or according to correct principles of law."

In the case of State v. Simms, 71 Mo. 538, it was decided that this

provision overthrows the rule laid down in the case of State v. Ross,

tibi supra, and was " equivalent to declaring that when such judgment

is reversed for error at law, the trial had is to be regarded as a mistrial,

and that the cause, when remanded, is put on the same footing as a

new trial, as if the cause had been submitted to a jury, resulting in a

mistrial by the discharge of the jur}' in consequence of their inabilit}- to

agree on a verdict."

The rule thus introduced b}' the Constitution of 1875 was the one

applied in the trial of the prisoner, instead of that previously in force
;

and the contention is, that to apply it in a case such as the present,

where the alleged offence was committed prior to the adoption of the

new Constitution, is to give it operation as an ex post facto law, in vio-

lation of the prohibition of the Constitution of the United States.

In examining this proposition it must constantly be borne in mind,
that the plea of guilty of murder in the second degree, the legal effect

of which, when admitted, is the precise subject of the question, was
entered long after the new rule established bj' the Constitution of Mis-
souri took effect ; that the prisoner himself moved to set it aside, and
for leave to renew his plea of not guilty, on the ground that lie had
been misled into making his plea of guilty under cu-cumstanccs that

would make it operate as a fraud upon his rights, if it were permitted

to stand ; and that, because the court denied this motion, he made and
prosecuted his appeal for a reversal of its judgment, in full view of the

rule, then in force, of the application of which he now complains,

which expressly declared what should l)e the effect of such a reversal.

The classification of ex post facto laws first made by Mr. Justice
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Chase, in Calder v. Bull^ 3 Dall. 386, 390, seems to have been gen-

erall}' accepted. It is as follows : [See p. 1439, siqyra.'\ This defini-

tion was the basis of the opinion of the court in Cummin (/s v. The State

of 3Iissot(ri, 4 Wall. 277, and ^x parte Garkmd, Id. 333, and was ex-

piessl}' relied on in the opinion of the dissenting judges, which says:

"This exposition of the nature of ex 2^ost facto laws has never becu

denied, nor has any court or any commentator on the Constitution

added to the classes of laws here set forth, as coming within that

clause of the organic law."

Now, under which of these heads does the controverted rule of the

Missouri Constitution fall? It cannot be contended that it is embraced

in either of the first three. If in any, it must be covered by the fourtli.

But what rule of evidence, existing at the time of the commission of

the oflfence, is altered to the disadvantage of the prisoner? The

answer made is this : that, at that time, an accepted plea of guilty of

murder in ihe second degree was conclusive proof that the prisoner was

not guilty of murder in the first degree, and that it was abrogated, so

as to deprive the prisoner of the benefit of it. But while that rule was

in force, the prisoner had no such evidence of which he could avail

himself. How, then, has he been deprived of any benefit from it?

He had not, during the period while the rule was in force, entered any

plea of guilty of murder in the second degree, and no such plea had

been admitted by the State. All that can be said is, that if, while the

rule was in force he had entered such a plea with the consent of the

State, its legal efll'ect would have been as claimed, and by its change he

has lost what advantage he would have had in such a contingency.

But it does not follow that such a contingency would have happened.

It was not within the power of the prisoner to bring it about, for it

required the concurrence and consent of the State ; and it cannot be

assumed that, under such a rule and in such a case, that consent would

have been given. It is not enough to say that, under a ruling of the

court, a party might have lost the benefit of certain evidence, if such

evidence had existed. To predicate error in such a case, it must be

shown that the party had evidence of which, in fact, he has been

illegally deprived. Such a case would have been presented here, if the

plea of guilty of murder in the second degree had been entered and

accepted before the Constitution of 1875 took effect and while the old

rule was in force. Then the law would have taken effect upon the'

transaction between the prisoner and the prosecution, in the accept-

ance of his plea; the status of the prisoner would have been fixed and

declared ; he would have stood acquitted of record of the chaige of

murder in the first degree ; and the new rule would have been an ex

post facto law if it had made him liable to conviction and punishment

for an offence of which by law he had been declared to be innocent.

But, in the circumstances of the present case, the evidence, of which

it is said the prisoner has been deprived, came into being after the law

had been changed. It was evidence created by the law itself, for it
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consists simply in a technical inference ; and the law in force when it

was created necessarily determines its quality and effect. That law did

not operate upon the offence to change its character ; nor upon its pun-

ishment to aggravate it; nor upon the evidence which, according to

the law in force at the time of its commission, was competent to prove

or disprove it. It operated upon a tmnsaction between the prisoner

and the prosecution, which might or might not have taken place ; which

could not take place without mutual consent; and when it did take

place, that consent must be sup{K)sed to have been given by both with

reference to the law as it then existed, and not with reference to a law

which had then been repealed.

It is the essential characteristic of an ex post facto law that it should

operate retrospectively, so as to change the law in respect to an act or

transaction already complete and past. Such is not the effect of the

rule of the Constitution of Missouri now in question. ... It cannot

affect the case of any individual, except upon his own request, for he

must take the first step in its application. When he pleads guilty of

murder in the second degree, he knows that its acceptance cannot

operate as an acquittal of the higher offence. When he asks to have

the conviction reversed, he understands that if his application is granted,

the judgment must be set a'side with the same effect as if it had never

been rendered. It does not touch the substance or merits of his defence,

and is in itself a sensible and just rule in criminal procedure.

And, " so far as mere modes of procedure are concerned," says

Judge Cooley, Const. Lim. 272, " a party has no more right in a crimi-

nal than in a civil action to insist that his case shall be disposed of

under the law in force when the act to be investigated is charged to

have taken place. Remedies must always be under the control of the

legislature, and it would create endless confusion in legal proceedings

if eveiy case was to be conducted onl}- in accordance with the rules of

practice, and heard only by the courts, in existence when its facts arose.

The legislature may abolish courts and create new ones, and it may
prescribe altogether different modes of procedure in its discretion,

though it cannot lawfully, we think, in so doing, dispense with any of

those substantial protections with which the existing law surrounds the

person accused of crime. Statutes giving the government additional

challenges, and others which authorized the amendment of indict-

ments, have been sustained and applied to past transactions, as

doubtless would be any similar statute calculated merel}* to improve

the remed}', and in its operation working no injustice to the defendant

and depriving him of no sul^stantial right." Accordingly it was held

by this court, in Gut v. llie State, 9 Wall. 35, in the language of Mr.

Justice Field, delivering its opinion, that "'a law changing the place

of trial from one county to another county in the same district, or even

to a different district from that in which the offence was committed or

the indictment found, is not an ex post facto law. though passed subse-

quent to the commission of the offence or the finding of the indictment"
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And in the case of ^x parte McCanlle, 7 Wall. 506, it was the unani-

mous decision of the court, that it was competent for tjongress, in a

case affecting personal libcrt}', to deprive the complaining party ol" the

benefit of an appeal from the judgment of an inferior court, after his

appeal had taken effect and while it was pending. It would have hecn

equally competent for the Constitution of Missouri to have declared

that no appeal or writ of error should thereafter be allowed to reverse

the judgment of the court of original jurisdiction in an}- pending crimi-

nal cause, which certainly would be giving a different, because irreversi-

ble, effect to that judgment from what such judgments would have had

under the law in force when the offence was committed. If it be true,

in the logic of the law, as it is in all its other applications, that the

greater includes the less, then it was competent for that Constitution to

provide that, as to all judgments in criminal cases thereafter rendered,

which should be reversed for eiror, on the appeal of the defendant, the

effect of the reversal should be such as not to be a bar to a subsequent

conviction for any crime described in the indictment ; for that would

have been to sa}', not that there shall be no appeal at all, but that if an

appeal is taken its effect shall only be such as is prescribed in the law

allowing it. . . .

The rule of law in Missouri, the benefit of which is claimed for the

prisoner in this proceeding, notwithstanding its repeal by the Constitu-

tion of the State before it could have been applied in his case, was

established, not by statute, but by a series of judicial decisions of the

Supreme Court of the State. Those decisions might at any time have

been reversed by the same tribunal, and a new rule introduced, such as

that actually declared by the Constitution. In that event, could it be

said, with any plausibility, that the later decisions, reversing the law

as previously understood, could not be applied to all subsequent pro-

ceedings in cases where, upon a plea of guilty of murder in the second

degree thereafter entered and accepted, an erroneous judgment thereon

had been reversed, notwithstanding, when the offence was committed,

the prior decisions had been in force? Would the new rule, as intro-

duced and applied by the later judicial decisions, be in violation of the

prohibition of the Constitution of the United States against ex postfacto

laws? But the Constitution of Missouri has done no more than this.

The nature and operation of the rule are not affected by any peculi-

arity in the authority which establishes it. If it is not objectionable as

an ex post facto law, when introduced by judicial decision, it is because

it is not so in its nature ; and, if not, it does not become so when

introduced by a legislative declaration. . . .

It IS doubtless quite true that it is difficult to draw the line in par-

ticular cases beyond which legislative power over remedies and proce-

dure cannot pass without touching upon the substantial rights of the

parties affected, as it is impossible to fix that boundary by any general

words. The same difficulty is encountered, as the same principle

applies, in determining, in civil cases, how far the legislature may
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modify the remedy without impairing or enlarging the obligation of con-

tracts. Every case must be decided upon its own circumstances, as

the question continually arises and requires an answer. But it is a

familiar principle, that, before rights derived under public laws have

become vested in particular individuals, the State, for its own conven-

ience and the public good, may amend or repeal the law without just

cause of complaint. . . . The substance of the prisoner's defence, upon

the merits, has not been touched ; no vested right under the law had

wrought a result upon his legal condition before its repeal. He is,

therefore, in no position to invoke the constitutional prohibition, which

is, bj" the judgment of this court, now interposed between him and the

crime of which he has been convicted.

In our opinion, the judgment of the Supreme Court of Missouri

should be affirmed.^

^ In Hopt V. Utah, 110 U. S. 574, at the time of a homicide, persons who liad been

adjudged felons, unless pardoned or judgment reversed, could not be witnesses. In

1882, after the liomicide and before the trial, this law was rejjealed and u])Ou the trial

of the plaintiff in error, an adjudged felon excluded by the former law was admitted

to testify against the accused. In sustaining this, the court (Harlan, J.), said

(p. 588) :
" But it is insisted that the Act of 1882, so construed, would, as to this case,

be an ex post facto law, within the meaning of the Constitution of the United States,

in that it permitted the crime charged to be established by witnesses whom the law, at

the time the homicide was committed, made incompetent to testify in any case

whatever.
" The provision of the Constitution which prohibits the States from passing ex post

facto laws was examined in Kriiuj v. Missouri, 107 U. S. 221. The whole subject was
there fully and carefully considered. The court, in view of the adjudged cases, as

well as upon principle, held, that a provision of the Constitution of Missouri denving

to the prisoner, charged with murder in the first degree, the benefit of the law as it

was at the commission of the offence — under which a conviction of murder in the

second degree was an acquittal of murder in the first degree, even though such judg-

ment of conviction was subsequently reversed — was in conflict with the Constitution

of the United States.

" That decision proceeded upon the ground that the State Constitution deprived the

accused of a substantial right which the law gave him when the offence was com-
mitted, and, therefore, in its application to that offence and its consequences, altered

the situation of the party to his disadvantage. By the law as established when the

offence was committed, Kring could not have been punished with death after his con-

viction of murder in the second degree, whereas by the abrogation of that law by the

constitutional provision subsequently adopted, he could thereafter be tried and con-

victed of murder in the first degree, and subjected to the punishment of death. Thus
the judgment of conviction of murder in the second degree was deprived of all force as

evidence to establish his absolute immunity thereafter from puni.shment for murder
in the first degree. This was held to be the deprivation of a substantial right which
the accused had at the time the alleged offence was committed.

"But there are no such features in the case before us. Statutes which simply
enlarge the cla.ss of persons who may be competent to testify in criminal cases are not
ex post facto in their application to prosecutions for crimes committed prior to tlieir

passage ; for they do not attach criminality to any act previously done, and which w.as

innocent when done ; nor agirravate any crime theretofore committed ; nor provide a
greater punishment therefor than was prescribed at the time of its commission ; nor do
they alter the degree, or lessen the amount or measure, of the proof which was made
necessary to conviction when the crime was committed.

" The crime for which the present defendant was indicted, the punishment prescribed
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therefor, and the quantity or the degree of proof necessary to establish his guiU, all

remained unaffected by the subsequent statute. Any statutory alteration of the legal

rules of evidence which would authorize conviction upon less proof, in amount or

degree, than was required when the offence was conamitted, niiglit, in respect of that

ofteuce, be obnoxious to the constitutional inhibition upon ex ftust Judo liiws. But
alterations which do not increase the punishment, or change the ingredients of the

offence or the ultimate facts necessary to establish guilt, but— leaving untouched the

nature of the crime and the amount or decree of proof essential to conviction — only

remove existing restrictions upon the competency of certain classes of persons as wit-

nesses, relate to modes of procedure only, in whicli no one can be said to have a vested

right, and which the State, upon grounds of public policy, may regulate at pleasure.

Such regulations of the mode in which the facts constituting guilt may be placed

before the jury, can be made applicable to prosecutions or trials thereafter had, with-

out reference to the date of the commission of the offence charged."

In Medley, Petitioner, 134 U. S. 160 (1890), Mr. Justice Miller delivered the

opinion of the court.

This is an application to tliis court by James J. Medley for a writ of habeas corpus,

the object of which is to relieve him from the imprisonment in which he is held by J

A. Lamping, warden of the State penitentiary of the State of Colorado.

The petitioner is held a prisoner under sentence of death pronounced by the Dis-

trict Court of tlie Second District of the State of Colorado for the county of Arapa-

hoe. The petition of the prisoner sets forth that an indictment for the murder of

ElLen Medley was found against him by the grand jury of Arapahoe County on the

5th day of June, 1889; that the indictment charges petitioner with this murder, wiiich

took place on the 13th day of May of that year; that he was tried in said district

court on the 24th day of September thereafter and found guilty by the jury of murder

in tlie first degree ; that on the 29th day of November he was sentenced to be remanded

to the custody of the sheriff of Arapahoe County, and witliiu twenty-four hours to be

taken by said sheriff and delivered to the warden of the State penitentiary, to be kept

in solitary confinement until the fourth week of the mouth of December thereafter,

and that then, upon a day and hour to be designated by the warden, he should be

taken from said place of confinement to the place of execution, within the confines of

the penitentiary, and there be hanged by the neck until lie was dead.

Copies of the indictment, of the verdict of the jury, and of the sentence of the

court are annexed to the petition as exhibits.

The petitioner then sets forth that he was sentenced under the statute of Colo-

rado, approved April 19th, 1889, and which went into effect July 19th, 1889, and re-

pealed all Acts and parts of former Acts inconsistent therewith, without any saving

clause, and that the crime on account of which the sentence was passed was charged

to be and was actually committed on the I3th day of May of the same year.

The petitioner enumerates some twenty variances between the statute in force at

the time the crime was committed and that under which he was sentenced to punish-

ment in the present case, all of which are claimed to be clianges to his prejudice and

injurv, and therefore ex post facto witiiin the meaning of section 10, article 1 of the

Constitution of the United States, which declares that no State shall pass any bill of

attainder or ex post facto law. . . . We think . . . that neither the repealing clause nor

any other part of this Act was in force prior to the 19th of July, 1889, and that the

crime, having been committed in May of that year, was to be governed in all particulars,

of trial and punishment, by the law then in force, except so far as the legislature had

power to apply other principles to the trial and punishment of the crime. If these

were conducted and administered under the law of 1889, which became a law alter

the commission of the offence, and its provisions so far as applied by the court to the

case of the prisoner, were such invasions of his rights as to properly be called ex post

facto laws, they were void.

It is unnecessary to examine all the points in which, according to the argument for

plaintiff, the new statute was ex post facto ; therefore we shall notice only a few of
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those which appear to us most deserving of attention, and in doing this we shall com-

pare the new statute with the one which it superseded and repealed.

The first of these, and perhaps the most important, is that which declares that the

warden shall keep such convict in solitary confinement until the iufiictiou of the death,

penalty. The former law, the Act of 188.3, contained no such provision. It declared

that every person convicted of murder in the first degree should suffer death, and

every person convicted of murder of the second degree should suffer imprisonment in

the penitentiary for a term of not less than ten years, which might extend to life ; and

it declared that the manner of inflicting the punishment of death should be by hang-

ing the person convicted by the neck until death, at such time as the court should

direct, not less than fifteen nor more than twenty-five days from the time sentence

was pronounced, unless for good cause the court or governor might prolong the time.

The prisoner was to be kept in the county jail under the control of the sheriff of the

county, who was the officer charged with the execution of the sentence of the court.

Solitary confinement was neither authorized by the former statute, nor was its practice

in use in regard to prisoners awaiting the punishment of death.

This matter of solitary confinement is not, as seems to l)e supposed by counsel, and

as is suggested in an able opinion on this statute, furnished us by the brief of the coun-

sel for the State, by Judge Ilayt (in the case of Henry Tyson), a mere unimportant

regulation as to the safe-keeping of the prisoner, and is not relieved of its objection-

able features by the qualifying language, that no person shall be allov.ed access to

said convict except his attendants, counsel, physician, a spiritual adviser of his own

selection, and members of his family, and then only in accordance with prison

regulations.

Solitary confinement as a punishment for crime has a very interesting history of its

own, in almost all countries where imprisonment is one of the means of punishmeut.

In a very exhaustive article on this subject in the American Cyclopajdia, Volume
XIII., under the word " Prison " this history is given. In that article it is said tiiat

tlie first plan adopted when public attention was called to the evils of congregating

persons in masses without employment, was the solitary prison connected with the

Hospital San Michele at Rome, in 1703, but little known prior to the experiment iu

"Walnut Street Penitentiary, in Philadelphia, in 1787. The peculiarities of this system

were the complete isolation of the prisoner from all human society, and his confine-

ment in a cell of considerable size, so arranged that he had no direct intercourse with

or sight of any human being, and no employment or instruction. Other prisons on

the same plan, which were less liberal in the size of their cells and the perfection of

their appliances, were erected in Massachusetts, New Jersey, Maryland and some of

the other States. But experience demonstrated that there were serious objections to

it. A considerable number of the prisoners fell, after even a short confinement, into

a semi-fatuous condition, from which it was next to impossible to arouse them, and
others became violently insane; others, .still, committed suicide; while those who
stood the ordeal better were not generally reformed, and in most cases did not recover

sufficient mental activity to be of any subsequent service to the community. It be-

came evident that some changes must be made in the system, and the separate system
was originated by the Philadelphia Society for Ameliorating the Miseries of Public

Prisons, founded in 1787.

The article then gives a great variety of instances in which the system is some-
what modified, and it is within the memory of many persons interested in prison

discipline that some thirty or forty years ago the whole subject attracted the gen-

eral public attention, and its main feature of solitary confinement was found to be
too severe.

It is to this mode of imprisonment that the phrase solitary confinement has been
applied in nearly all instances where it is used, and it means this exclusion from
human associations , where it is intended to mitigate it by any statutory enactment or

by any regulations of persons having authority to do so, it is by express exceptions

and modifications of the original principle of "solitary confinement." The statute of

Colorado is undoubtedly framed on this idea. Instead of confinement in tha ordinary
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county prison of the place where he and his friends reside ; where they may, under the

control of the sheriff, see him and visit him ; wliere the sheriff and his attendants

must see him ; wliere his religious adviser and his legal counsel may often visit him

without any hindrance of law on the subject, the convict is transferred to a place

where imprisonment always implies disgrace, and which, as this court has judicially

decided in Ex parte Wtlson, 114 U. S. 417; Mackin v. United ^'Slates, 117 U. S. 348;

Parkinson v. United States, 121 U. S. 2S1 ; and United States v. De Walt, 128 U. S.

393, is itself an infamous punishment, and is there to be kept in " solitary confine-

ment," the primary meaning of which phrase we iuive already explained.

The qualifying phriise in this statute is but a small mitigation of this solitary con-

finement, it expressly declares that no one shall be allowed access to the convict except

certain persons, and these are not admissible unless their access to the prisoner is in

accordance with prison regulations, prescribed by the board of commissioners of the

penitentiary under section 2553 of the laws of Colorado in force since 1877. This sec-

tion declares that " the board of commissioners of the penitentiary shall make such

rules and regulations for the government, discipline, and police of the penitentiary, and

for the punishment of prisoners confined, not inconsistent with law, as they deem expe-

dient." What these may be at any particular time is unknown. How far they may
permit access of counsel, physicians, the spiritual adviser, and the members of his

family, is a matter in their discretion, which they exercise by general rules, which

may be altered at any time so as to exclude all these persons, and thus the prisoner be

left to the worst form of solitary confinement.

Even the statutory amelioration is a very limited one. By the words " his attend-

ants," in tlie statute, is evidently meant the officers of the prison and subordinates,

who must necessarily furnish him with his food and his clothing, and make inspection

every day that he still exists. They may be forbidden by prison regulations, however,

from holding any conversation with him. The attendance of the counsel can only be

casual, and a very few interviews, one or two, perhaps, are all that he would have

before his death, and that of ihe physician not at all, unless he was so sick as to

require it, and the spiritual adviser of his own selection, and the memljers of his fam-

ily, are all dependent for their opportunities of seeing the prisoner upon the regula-

tions of the prison. The solitary confinement, then, which is meant by the statute,

remains of the essential character of that mode of prison life as it originally was pre-

scribed and carried out, to mark them as examples of the just punishment of the

wor.st crimes of the human race.

The brief of counsel for the prisoner furnishes us with the statutory hi.story of soli-

tary confinement in the English law. The Act 25 George II. c. 37, entitled " An
Act for the better preventing the horrid crime of'murder," is preceded by the following

preamble :
" Whereas, the horrid crime of murder has of late been more frequently

perpetrated than formerlv ; and whereas it is thereby become necessary that some

further terror and peculiar mark of infamy be added to the punishment of death now

bv law upon such as shall be guilty of the said offence,"— then follow certain enact-

ments, the sixth section of which reads as follows " Be it further enacted. That from

and after such conviction and judgment given thereupon, the jailer or keeper to whom

such criminal shall be delivered for safe custody shall confine such prisoner to some

cell separate and apart from the other prisoners, and that no person or persons whatso-

ever, except the jailer or keeper, or his servants, shall have access to any such pris-

oner, without license being first obtained."

This statute is very pertinent to the case before us, as showing, first, what was

understood by solitary confinement at that day, and, second, that it was considered as

an additional punishment of such a severe kind that it is spoken of in the preamble as

" a further terror and peculiar mark of infamy " to be added to the punishment of

death. In Great Britain, as in other countries, public sentiment revolted against this

severity, and by the statute of 6 and 7 William IV., c. 30, the additional punishment

of solitary confinement was repealed.

The term ex post facto law, as found in the provision of the Constitution of the

United States, to wit, that " no State shall p.ass any bill of attainder, ex post facto law,
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or law impairing the obligation of contracts," has been held to apply to criminal laws

alone, and has been often the subject of construction in this court. Without making

extracts from these decisions, it may be said that any law which was passed after the

commission of the offence for which the party is being tried is an ex /tosl/uctu law,

when it inflicts a greater punishment than the law annexed to the crime at the time

it was committed, Calder v. Bidl, 3 Dall 386, 390 ; Kiiny v. Mtssourt, 107 U. S. 221

,

Fletcher v. Peck, 6 Cranch, 87 ; or which alters the situation of the accused to his dis-

advantage ; and that no one can be criminally punished in this country except accord-

ing to a law prescribed for his government by the sovereign authority before the im-

puted offence was committed, or by some law passed afterwards by which the punish-

ment is not increased.

It seems to us that the considerations which we have here suggested show that the

solitary confinement to which the prisoner was subjected by the statute of Colorado

of 1889, and by the judgment of the court in pursuance of that statute, was an addi-

tional punishment of the most important and painful character, and is, tlierefore, for-

bidden by this provision of the Constitution of the United States.

Another provision of the statute, whicli is supposed to be liable to this objection, of

its ex post facto character, is found in section three, in which the particular day and liour

of the execution of the sentence within tiie week specified by the warrant shall be

fixed by the warden, and he shall invite to be present certain persons named, to wit, a

chaplain, a physician, a surgeon, the spiritual adviser of the convict, and six reputable

citizens of the State of full age, and tliat the time fixed by said warden for such exe-

cution shall be by him kept secret, and in no manner divulged except privately to said

persons invited by him to be present as aforesaid, and such persons shall not divulge

such invitation to any person or persons whomsoever, nor in any manner disclose the

time of such execution. And section six provides that any person who shall violate

or omit to comply with the requirements of section tliree of the Act shall be punished

by fine or imprisonment. We understand the meaning of this section to be that

within the one week mentioned in the judgment of the court the warden is charged with

the power of fixing the precise day and hour when the prisoner sliall be executed

;

that he is forbidden to communicate that time to the prisoner; that all persons whom
he is directed to invite to be present at the execution are forbidden to communicate

that time to him , and that, in fact, the prisoner is to be kept iu utter ignorance of the

day and hour when his mortal life shall be terminated by hanging, until the moment
arrives when this act is to be done.

(Objections are made to this provision as being a departure from the law as it stood

before, and as being an additional punishment to the prisoner, and therefore ex jiost

facto. It is obvious that it confers upon the warden of the penitentiary a power which

had heretofore been solely confided to the court ; and is therefore a departure from

the law as it stood when the crime was committed.

Nor can we withhold our conviction of the proposition that when a prisoner sen-

tenced by a court to death is confined in the penitentiary awaiting the execution of

the sentence, one of the most horrible feelings to which he can be sul)jected during

that time is the uncertainty during the whole of it, which may exist for tlie period of

four weeks, as to the precise time when his execution shall take pl.ace. Notwith.stand-

ing the argument that under all former sv.stems of administering capital punishment

the officer appointed to execute it had a right to select the time of the dai/ when it

should be done, this new power of fixing anv day and hour during a period of a week
for the execution is a new and important power conferred on that oflicer, and is a de-

parture from the law as it existed at the time the offence was committed, and with it.s

secrecy must be accompanied by an immense mental anxiety amounting to a great

increase of the offender's punishment.
There are other provisions of the statute pointed out in the argument of counsel,

which are alleged to be subject to the same objection, but we think the two we have

mentioned are quite suflScient to show that the Constitution of the United States is

violated by this statute as applied to crimes committed before it came into force.

These considerations render it our duty to order the release of the prisoner from
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HARTUNG V. THE PEOPLE.

New York Court of Appeals. 1860.

[22 N. Y. 95.]

Writ of error to the Supreme Court. Mary Hartung, the plaintiff

in error, was indicted and convicted in the Albany Oyer and Terminer,

for the murder of her husband by poisoning. He died on the 21st of

April, 1858. Sentence having been pronounced, the record of the

the custody of the warden of the penitentiary of Colorado, as he is now held by him

under the judgment and order of the court. . . .

Mr. Justice Brewer (with whom concurred Mr. Justice Bradley) dissenting.

I dissent from the opinion and judgment as above declared. The substantial pun-

ishment imposed by each statute is death by haugiug. The differences between tlie

two, as to the manner iu which this sentence of deatli shall be carried into execution,

are trifling. What are they ' By the old law, execution must be within twenty-five days

from the day of sentence. By the new, within twenty-eight days. By the old, confine-

ment prior to executiou was in the county jail. By the new, in the penitentiary. By
the old, the sheriff was the hangman. By the new, the warden. Under the old, no

one had a right of access to tlie condemned except his counsel, though the sheriff

might, in liis discretion, permit any one to see him. B}- the new, his attendants, coun-

sel, physician, spiritual adviser, and members of his family have a right of access, and

no one else is permitted to see him. Under the old, his confinement might be abso-

lutely solitary, at the discretion of the sheriff, with but a single interruption. Under

the new, access is given to him as a matter of right, to all who ouglit to be permitted

to see him. True, access is subject to prison regulations ; so, in the jail, the single

authorized access of counsel was subject to jail regulations. It is not to be assumed

that either regulations would be unreasonable, or operate to prevent access at any

proper time. Surely, when all who ought to see the condemned have a right of access,

subject to the regulations of the prison, it seems a misnomer to call this "' solitary con-

finement," in the harsh sense in which this phrase is sometimes used. All that is

meant is, tliat a condemned murderer sliall not be permitted to hold anything like a

public reception ; and that a gaping crowd shall be excluded from his presence.

Again, by the old law, the sheriff fixes the hour within a prescribed day. By the new,

the warden fixes the hour and day within a named week. And these are all the dif-

ferences which the court can find between the two statutes, worthy of mention.

Was there ever a case in which the maxim, " De minimis non curat lex," had more

just and wholesome application ? Yet, on account of these differences, a convicted

murderer is to escape the death he deserves, and be turned loose on society.

I am authorized to say that Mr. Justice Bradley concurs in this dissent.

"It may be .«aid, generally speaking, that an ex post/actola,w is one which imposes a

punishment for an act which was not punishable at the time it was committed
;
or an

additional punishment to that then prescribed; or changes the rules of evidence by

which less nr different testimony is sufficient to convict than was then required ; or, in

short, in relation to the offence or its consequences, alters the situation of a party to

his disadvantage; Cummings v. Missouri, 4 Wall. 277; Kring \, Missouri, 107 U. S.

221 ; but the prescribing of different modes of procedure, and the abolition of courts

and creation of new ones, leaving untouched all the substantial protections with wliirh

the existing law surrounds the person accused of crime, are not considered within the

constitutional inhibition. Cooley, Const. Lim. (5th ed.) 329." Fuller, C. J., for the

court, in Duncan v. Missouri, 152 U. S. 377, 382-383. Compare In re Wright, 3

Wyoming, 478 (1891). —Ed.



CHAP. VIII,] HARTUNG V. THE PEOPLE. 1475

Oyer and Terminer, together with a bill of exceptions taken by the

prisoner, were brought by writ of error to the Supreme Court, and

the judgment against her having been affirmed, at general term in the

third district, a writ of error from this court was allowed.

The exceptions taken upon the trial were here all determined against

the prisoner. They are not of sufficient interest to require a report of

that portion of the opinion of the court relating to them.

The final judgment in the Supreme Court, against the plaintiff in

error, was rendered on the 9th day of January, 18G0. The day ap-

pointed for her execution had passed, and before a new day iiad been

appointed, the case was brought to this court. After the return to the

writ of error, which was made February 14, 1860, and previous to the

argument, viz., on the 14th of April, 1860, an Act passed the legisla-

ture (ch. 410 of 1860), "in relation to capital punishment." The
determination of the case turned upon the operation of tliat Act. The
judgment was reversed, and the court not being able judicially to see

that upon a new trial the prisoner might not be convicted of man-
slaughter, in some inferior degree, a new trial was ordered.

William J. Hadley, for the plaintiff in error. Samuel G. Courtney,

for The People, defendants in error.

By the Court, Denio, J. : . . . But a question of great importance

arises under the Act of April last, in relation to capital punishments.

(Ch, 410 of the Laws of 1860.) By the terms of that statute, all

those portions of the existing statutes which provided for the punish-

ment of death on convictions for crime were repealed, without anj-

saving in respect to offences already committed. This repeal was
effected by amending the first section of the first chapter of the

fourth part of the Revised Statutes, which declared that all persons

who should be convicted of treason, murder, or arson in the first

degree should suffer death, so that it should read that those con-

victed of such crimes should be punished as therein provided ; and
then there was no subsequent provision left for inflicting the punish-

ment of death in any case. Twelve sections of the same title are

repealed by their numbers. One of these— section 25— is that which

prescribes the manner of death in capital executions, namely, by
hanging. The other repealed sections contain regulations respect-

ing executions in certain cases, which would be inapplicable to the

mode of punishment referred to in the new Act. There are no pro-

visions directed to be inserted as new sections, nor any other amend-
ments of existing sections of the Revised Statutes, As thus changed
by the law of I860, the Revised Statutes would not provide for the

punishment of death in an}' case, though certain details respecting

executions which remain unrepealed would show that such a punish-

ment was considered as existing. The new statute sets out with a

declaration that no crime thereafter committed, except treason, and
murder in the first degree, shall be punished with death in the State

of New York, (§ 1.) The remaining parts of the Act define the
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crime of murder anew, dividing it into first and second degrees. It is

clearly inferrible from the 1st section, and also from the 4th and 5th

sections, that capital punishment was intended to be retained, under

certain modifications, as the punishment for murder in the first degree,

though it is not so enacted in terras. These sections are as follows

:

" § 4. When an}- person shall be convicted of any crime punishable

with death, and sentenced to sufl^er such punishment, he shall, at the

same time, be sentenced to confinement at hard labor in the State

prison until such punishment of death shall be inflicted. The presiding

judge of the court at which such conviction shall have taken place shall

immediately thereupon transmit to the Governor of the State, by mail,

a statement of such conviction and sentence, with the notes of testi-

mony taken by such judge on the trial.

" § 0. No person so sentenced or imprisoned shall be executed in

pursuance of such sentence within one year fiom the day on which such

sentence of death shall be passed, nor until the whole record of the

proceedings shall be certified by the clerk of the court in which the

conviction was had, under the seal thereof, to the Governor of the State,

nor until a warrant shall be issued by the Governor, under the great

seal of the State, directed to the sheriff of the count}- in which the

State prison may be situated, commanding the said sentence of death

to be carried into execution."

In a subsequent section it is provided that the provisions of the Act

for the punishment of murder in the fii'st degree shall apply to the

crime of treason. (§ 9.) But there are no provisions in the Act

specially providing for the punishment of murder in the first degree,

nor any which do not, in terms, equally apply to the crime of treason.

I cannot attach any intelligible meaning to these several provisions

except by assuming that the person who drew the bill supposed that in

the 1st or the 4th and 5th sections he had declared murder in the

first degree punishable with death. But there was not, in either of

these sections, or elsewhere in the Act, any separate provision for the

punishment of that crime, or which declared that any crime should be

punished with death. It is true that, in the declaration of the 1st

section, that no crime except treason and the first degree of murder

should be punished with death, there is an implication, in the nature

of a negative pregnant, that those crimes shall be so punished. So, in

the 4th section, where it is said that, upon a conviction for a crime

punishable with death and a sentence to such punishment, there shall

be added a sentence to imprisonment, it is clearly enough implied that

there are crimes punished capitally. So, likewise, when the 5th

section declares that no person so sentenced shall be executed within

one year from the sentence, nor until the Governor shall have issued

his warrant, there is, of course, a very strong implication that he may
be so executed after the expiration of the year if such a warrant shall

be issued. It is very unusual to leave the meaning of the legislature

upon a subject so important to be deduced by implication. Still, the
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intention to preserve tlie punishment of deatli, when the Governor

shall approve of the sentence, in addition to iuiprisouraent for one ^ear,

is so manifest, that, in the fui'ther discussion of this case, I shall assume

that such is the effect of the statute.

It is necessary now^ to notice a further provision in the Act especially

applicable to the case of this convict, which is in the following words :

''All persons now under sentence of death in this State, or convicted

of murder and awaiting sentence, shall be punished as if convicted of

murder in the first degree under this Act." (§ 10.)

Several interesting questions arise as to the application of this

statute to the case before us : first, whether the prisoner can be exe

cuted under the provisions of the Revised Statutes which were in force

when the crime was committed and when the trial and conviction took

place, but which have since been repealed; second, if not, whether she

can be punished with death, with the addition of a preliminary impris-

onment as provided in the 4th section of the Act of 1860; and,

finally, whether we can give effect to our conclusions, if they are

favorable to the prisoner, upon this writ of error, in which we sit in

review of a judgment which was not erroneous at the time it was
pronounced.

1. . . . But it scarcel}' required an examination of authorities to

establish a i)rinciple so plain upon reason as that life cannot be taken

under color of law, after the only law by which it was authorized to be

taken has been abrogated b}- the law-making power. But, if the

doctrine was less clearly established by reason and authority, it would

be the rule to be applied to this case upon the concession of the statute

of 1860 itself. In several of the cases which have been adjudged, and
to which reference has been made, the immunity extended to the

offender was the result of accident or inadvertence. It was apparent

that, if the thought had occurred to the law-makers, a saving clause as

to existing offences, and especially as to prosecutions and convictions

which had taken place, would have been added. Here, however, it is

entireh' clear that it was intended by the law-makers tliat offenders in

the situation of the plaintiff in error should not be punished under the

law which was repealed; for, by the 10th section, as we have seen, a

special provision is made for such cases. Convicts for murder, sen-

tenced under the former law, or awaiting sentence, were declared to be

punishable, not under the law prevailing when the offence was com-

mitted and when the conviction took place, but, " as if convicted of

murder under this Act."

2. This leads me to the second question to be considered, namely,

whether it is competent for the legislature, after the conviction of a

person prosecuted for murder, to change the punishment which the law

had annexed to the offence for another and different punisl)moiit, as

was attempted to be done in this ease. It is highly probable tliat it

was the intention of the logislatiiro to extend favor, rather than in-

creased severity, towards this convict and others in her situation ; and
VOL. II. — 19
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it is quite likely that, had they been consulted, they would have pre-

ferred the application of this law to their cases, ratiier than that which

existed when they committed the offences of which they were con-

victed. But the case cannot be determined upon such considerations.

No one can be criminally punished in this countr}., except according

to a law prescribed for his government by the sovereign authority-,

before the imputed offence was committed, and which existed as a law

at tliat time. It would be useless to speculate upon the question

whether this would be so upon the reason of the thing, and according

to the spirit of our legal institutions, because the rule exists in the

form of an express written precept, the binding force of which no one

disputes. No State shall pass any ex post facto law, is the mandate
of the Constitution of the United States. Tlie present question is,

whether the provision under immediate consideration is such a law,

within the meaning oi the Constitution. I am of opinion that it is.

The scope and apparent intention of the Act of 1860 is to reduce the

punishment for murder, in certain cases. At present, we have no

concern with the new arrangement, for in that respect the Act is

prospective. But the substituted punishment is made applicable to

offences committed under the old law, where convictions have ahead}'

been had. Persons convicted of murder, as that offence was declared

b}- the Revised Statutes, where the judgment has not been executed,

are to be punished as though convicted of minder in the first degree

under tlie Act of 1860. To abolish the penalty which the law attached

to the crime when it was committed, and to declare it to be punisliable

in another way, is, as it respects the new punishment, the essence qf

an ex post facto law. Fletcher v. Peck-, 6 Cranch, 87-138. In this

case. Chief Justice Marshall defined an ex post facto law to be, one

which rendered an act punishable "in a manner in which it was not

punishable when it was committed." Chancellor Kent has expressed

his approval of that definition, which, he says, is distinguislied for its

comprehensive brevity and precision. 4 Kent, 409. Judge Chase, in

Calder v. Bell, 3 Dall. 386, stated his apprehension of what was

meant in the Constitution by the term in question as follows : He said

such laws were, " first, any law which makes an act done before the

passmg of the law, and which was innocent when done, criminal

;

second, any law which aggravates a crime, and makes it greater than

it was when committed ; third, any law which changes the punishment,

and inflicts a greater punishment than the law annexed to the crime

when committed ; fourth, an}' law which alters the legal rules of

evidence."

Neither of the cases in wliich these remarks were made, involved

an}- question as to the kind or degree of change in the punish-

ment of an offence already committed, which might be made with-

out a violation of the Constitution. A rule upon that subject is

now to be laid down for the first time. In my opinion, then, it

would be perfectly competent for the legislature, by a general law,
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to remit an}- separable portion of the prescribed punishment. For

instance, if the punishment were fine and imprisonment, a law whicli

should dispense with either the fine or the imprisonment might, I

think, be lawfully applied to existing offences ; and so, in m}' opinion,

the term of imprisonment might be reduced, or the number of stripes

diminished in cases punishable in that manner. Anything which, if

applied to an individual sentence, would fairly fall within the idea of a

remission of a part of the sentence, would not be liable to objection.

And an}- change which should be referrible to prison discipline, or

penal administration, as its primary object, might also be made to take

effect upon past as well as future offences, as changes in the manner or

kind of employment of convicts sentenced to hard labor, the system of

supervision, the means of restraint, or the like. Changes of this sort

might operate to increase or mitigate the severity of the punishment of

the convict, but would not raise any question under the constitutional

provision we are considering. The change wrought by the Act of

1860, in the punishment of existing offences of murder, does not fall

within either of these exceptions. If it is to be construed to vest in

the Governor a discretion to determine whether the convict should be

executed, or remain a perpetual prisoner at hard labor, this would onl}'

be equivalent to what he might do under the authority to commute a

sentence. But he can, under the Constitution, onl}- do this once for

all. If he refuses the pardon, the convict is executed according to

sentence. If he grants it, his jurisdiction of the case ends. The Act

in question places the convict at the mercy of the Governor in office at

the expiration of one year from the time of the conviction, and of all

his successors during the lifetime of the convict. He may be ordered

to execution at an}- tin)e, upon any notice or without notice. Under
one of the repealed sections of the Revised Statutes, it was required

that a period should intervene between the sentence and the execution

of not less than four, nor more than eight weeks. (§ 12.) If we stop

here, the change efl^ected b}- the statute is between an execution within

a limited time to be prescribed by the court, or a pardon or commuta-
tion of the sentence during that period, on the one hand, and the

placing of the convict at the mercy of the executive magistrate for

the time, and his successors, to be executed at his pleasure at an}-

time after one year, on the other. The sword is indefinitely suspended

over his head, ready to fall at any time.- It is not enough to say, if

even that can be said, that most persons would probably prefer such a

fate to the former capital sentence. It is enough to bring the law

within the condemnation of the Constitution, that it changes the

punishment, after the commission of the offence, by substituting for

the prescribed penalty a different one. We have no means of saying

whether one or the other would be the most severe in a given case.

That would depend upon the disposition and temperament of the con-

vict. The legislature cannot thus experiment upon the criminal law.

The law, moreover, prescribes one year's imprisonment, at hard
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labor, in a State prison, in addition to the punishment of death. In

every case of the execution of a capital sentence, it must be preceded

by the year's imprisonment at hard labor. True, the concluding part

of the judgment cannot be executed unless the Governor concurs, by

ordering tlie execution. But as both parts may, in any given case, be

inflicted, and as the convict is consequently, under this law, exposed

to the double infliction, it is, witliin both the definitions whicli liave

been mentioned, an ex post facto law. It changes the punishment,

and inflicts a greater punishment than that which the law annexed to

the crime when committed. It is enough, in my opinion, that it

changes it in any manner except by dispensing with divisible portions

of it; but, upon the other definition announced by Judge Chase,

where it is implied that the change must be from a less to a greater

punishment, this Act cannot be sustained.

The mode of execution, according to the Revised Statutes, was b}-

hanging (§ 25) ; but that section is repealed. How, then, is the con-

vict to be executed ? This law does not prescribe tlie manner. The
common law cannot be resorted to, for that system, as applied to this

subject, was not in existence when this offence was committed, having

been superseded by the Revised Statutes. The mode must, therefore,

rest in the discretion of the Governor or the sheriff, and, for aught I

see, the method prevailing in France, or Russia, or Constantinople, or

that which the Elnglish law formerly applied to convictions for heresy*

or petit treason, may be adopted.

The punishment of murder at the common law was by hanging the

offender by the neck until he should be dead. Tlie statutory provision,

declaring that the punishment of death should be thus inflicted, was

consequently in affirmance of the prescription of the common law.

When the legislature of 1860 repealed that section of the statute

without substituting anything as to the execution of a capital sentence

in its place, the}' necessarily determined that it should no longer be

obligatory for the court by its judgment, or the executive officers in

the performance of their duties, to resort to that method of inflicting

the punishment of death. It is not clear, whether under the late Act

the manner of the execution should be determined bj- the court, the

. Governor, or the sheritT. The only thing relating to the subject

which is certain is, that the execution is no longer required to be by

hanging. The provision in the 5th section of the 1st article, forbidding

cruel and unusual punishments, would no doubt apply to the case ; but

then tlie duty of determining whether any given method of inflicting

death would be within the prohibitions, would be thrown upon the

court or the executive magistrate. It is this system, thus uncertain

in its results in particular cases, and always depending upon official

discretion, that the legislature has substituted for the definite and

certain mode of executing the sentence whicli was prescribed l)y the

law wliich existed when the offence of tliis convict was committed.

With the expediency of the change considered as a rule to be applied
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to future cases, we have nothing to do, but we feel bound to say that

in its appUcation to offences which had been committed before the Act

was passed, it was a violation of the constitutional provision under

consideration.

We are therefore of opinion, that the 10th section of the law in

question, as applied to the present case, is an ex post facto law, and that

it is unconstitutional and void. . . . All the other judges concurring,

Judgment reversed and new trial ordered.

SHEPHERD V. THE PEOPLE.

New York Court of Appeals. 1862.

[25 N. Y. 406.]

James Shepherd was indicted in the New York General Sessions,

in October, 1857, for arson in the first degree, charged to have been

committed on the 9th day of June, 1857, and was tried before the

Recorder of the city of New York, in February, 1861. The jury found

him guilty of the offence. The counsel for the prisoner moved in

arrest of judgment, and for a new trial, substantially on the following

grounds

:

First: That when the offence charged was committed, the punish-

ment prescribed by the Revised Statutes for arson in the first degree

was death; but that the Act of April 14th, 1860, entitled, "An Act
in relation to capital punishment, and to provide for the more certain

punishment of the crime of murder," had changed the punishment for

arson in the first degree, prescribed by the Revised Statutes, to im-

prisonment in one of the State prisons, at hard labor, for life ; that

the prisoner could not be sentenced under the Act of 1860, because so

far as it applied or was intended to apply to crimes of arson in the

first degree committed before the passage of the Act, it was ex post
facto, and unconstitutional.

Second: That the prisoner could not be sentenced under the Act of

1860, because the provisions of that Act, prescribing imprisonment for

life as the punishment for arson in the first degree, were prospective

merely, and were not intended to apply to a crime of arson in the first

degree, committed before the passage of the Act.

Third: That there was no punishment whatever prescribed by the

Act of 1860 for arson in the first degree, committed in June, 1857.

The motions in arrest of judgment, and for a new trial, were denied ;

and the prisoner thereupon was sentenced to be imprisoned at Sing
Sing, and be kept at hard labor, for the term of his natural life.

The case having been carried to the Supreme Court, by writ of error,

the judgment was affirmed, at general term in the first district; and
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was brought to this court b}- writ of error to the Supreme Court, which

writ of error brought up the record alone, without any bill of

exceptions.

John W. Ashmead, for the plaiutifif in error. Nelson J. Water-
bury, for The People.

Sutherland, J. When the crime of which the prisoner was con-

victed was committed it was punishable with death. The prisoner was
sentenced to imprisonment in the State prison at Sing Sing for life.

The prisoner must have been sentenced on the theory that the pro-

visions of the Act of April 14, 1860, substituting imprisonment for

life, for death, as the punishment for arson in the first degree, were
intended to apply not only to an offence committed after that Act
took effect, but also to the offence of which the prisoner had been con-

victed, committed in 1857, before the passage of the Act. . . .

It is perfectly plain, that the legislature, by the Act of 1860, in-

tended to punish crimes of arson in the first degree, thereafter com-
mitted, with imprisonment in a State prison for life ; for section six of

the Act provides that punishment for murder in the second degree

;

and section nine declares, that the punishment for murder in the second

degree, "as herein provided, shall apply to all crimes now punishable

with death, except," &c. ; and arson in the first degree was then, b}-

the Revised Statutes, punishable with death. The prisoner was sen-

tenced under the Act of 18G0, and upon a construction of that Act,

that the provisions of the Act changing the punishment for arson in the

first degree from death to imprisonment for life, were intended to

appl}' to a crime of arson in the first degree, committed before the

passage of the Act, and when the provision of the Revised Statutes

punishing the crime with death was in full force. I doubt whether

such is the true and reasonable construction of the Act. What partic-

ularly distinguishes the question in this case from that in the case of

HarUmg v. The People^ 22 N. Y. 95, is that, by the tenth section of

the Act, it is expressl}' declared that all persons then under sentence

of death, or convicted of murder and awaiting sentence, should be

punished as if convicted of murder in the first degree under the Act.

This section applied to Mrs. Hartung's case. She was under sentence

of death, for murder, when the Act of 1860 was passed. The question

was, whether slie could be punished under the Act ; and it was held

that she could not ; that so far as the Act attempted to subject to the

new punishment of death and previous imprisonment at hard labor,

persons who had been convicted of murder, it was ex post facto, and

void. The Act does not expressly declare that the provisions of the

act changing the punishment of arson in the first degree should apply

to offences committed before the passage of the Act. . . .

The passage of the Act of April 17, 1861, reviving and undertaking

to reapply- the punishment for murder and for arson in the first degree,

in force at the time the Act of April 14, 1860 was passed, to offences

committed previously to the day that Act took effect, certainly does not
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show that the Act of 1860 was not intended to have a retrospective

operation ; but the passage of the Act of April 17, 18G1, must cerlainly

be deemed a conclusive legislative construction of the Act of 1860, to

the effect that that Act presently abolished or repealed the provisions

of the Revised Statutes prescribing the punishment of murder and of

arson in the first degree, so that the prisoner (who was sentenced prior

to the passage of the Act of April 17, 1861) could not have been sen-

tenced to suffer death under the provisions of the Revised Statutes in

force when his crime was committed, whatever ma}' be deemed to be

the force or effect of the Act of 1861. Nor does it follow that the pro-

visions of the Act of 1860, changing the punishment of arson in the

first degree to imprisonment for life, should be construed as intended

to have a retrospective operation, if that Act should be deemed to

have repealed the provisions of the Revised Statutes punishing that

crime. If the legislature, by the Act of 1860, carelessly or uninten-

tionally repealed the law punishing the prisoner's crime, that is no

reason why reasonable and well-settled principles of construction

should be disregarded for the purpose of punishing it under that

Act.

If the Act of 1860 presently repealed, the provisions of the Revised

Statutes prescribing the punishment of death for arson in the first

degree, and the provisions of the Act of I860, changing that punish-

ment to imprisonment for life, were intended to appl}' only to offences

thereafter committed, the consequence was, that the prisoner's crime

was left without any law punishing it. (Dwarr. 676, 677; Siaie v.

Daler/, 29 Conn. 272, and cases cited by Judge Denio in the case of

Mrs. Hartung.) . . .

No doubt the Act of April 17, 1861, was passed upon the careless

assumption that this court, in Mrs. Hartung's case, had decided that

the Act of 1860 had repealed the provisions of the Revised Statutes

punishing treason, murder and arson, in the first degree, and that

offences committed previous to the passage of the Act of 1860 could

not be punished under it ; whereas I tliink that the only point that can

be said to have been decided in that case was, that, so far as that Act
attempted by the tenth section to subject to the new punishment of

death and previous imprisonment at hard labor, persons already under

conviction for murder, it was ex post facto and void. The Act of

1861 having been passed upon an erroneous assumption, has increased

the doubts and complications resulting from the extraordinary Act of

1860, and one might be almost excused for thinking that both Acts

were mainly designed to punish judges who should unfortunatel}- be

called upon to construe and apply them.

But the question presented by the record in this case is, not whether

the prisoner might have been sentenced under the provisions of the

Revised Statutes to suffer death, or whether, if the judgment should be

reversed, and the court can and should award a new trial, and he

should be tried and convicted again, he could be sentenced to suffer
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death under the Revised Statutes or the Act of 18C1, or both ; but the

question presented by the record is, whetlier the sentence to imprison-

ment for life, which was pronounced upon him under the Act of 1860,

was legal. I think it was nat, because, for reasons before staled, I

think the provisions of the Act, changing the punishment for arson in

the first degree to imprisonment for life, must be deemed to have been

intended to apply only to offences committed after the Act should take

effect.

If, however, the provisions of the Act, changing the punishment of

arson in the first degree, should be held to have been intended to apply

to offences committed before the passage of the Act, in m}' opinion so

far the Act should be held to be ex post facto and void.

I think this is shown conclusively by Judge Denio in his opinion in

the Hartung case ; but I will add that a law which increased the pun-

ishment with which an act was punishable when committed would be

plainly ex post facto, although it might be said, perhaps, that the new
law did not change the manner of the punishment; as, for instance,

if, when the act was committed, it was punishable with thirty days'

imprisonment and the new law declared that it should be punished

with forty days' imprisonment^ for as to the number of days' imprison-

ment by which the punishment was increased, the case would be pre-

cisely the same as if the act when committed had not been punishable

at all, and under the new law the criminal could not be sentenced to

any less number of days than were prescribed b}- it.

So also if an act, when committed, was punishable b}' thirty days*

imprisonment, a subsequent law changing the punishment of the act to

thiity stripes or to thirty dollars fine would be plainly ex post facto,

for when the act was committed it was not punishable in that manner,

and in view of the constitutional prohibition of ex post facto laws, the

case would be precisely the same as if the act had not been punishable

at all when committed. If you do not hold a law punishing an act in

a different manner than it was punishable when committed to be ex post

facto, iiTespective of the question whether the new punishment is or is

not more merciful or lenient, you will leave it to the discretion of the

legislature and of judges to say whether the new punishment is or is

not more merciful or lenient than the old ; and such a construction of

the constitutional prohibition would impair its value and certaint}' of

protection. A law, the effect of which is simply to reduce or diminish

the punishment with which an act was punishable when committed,

cannot be an ex post facto law, because it inflicts no new or additional

punishment.

In Fletcher v. Peck, 6 Cranch, Chief Justice Marshall defined an

ex post facto law to be one which makes an act punishable ''in a man-

ner in which it was not punishable when committed." Add to this, or

which increases the punishment with which the act was punishable

when committed, and I think the definition will be as complete, and

certain and safe, as can well be made.
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I
It is plaiu, theu, that the moral or philosophical disquisition as to

whether imprisonment for life al hard labor is better or more desirable

or less severe than death, has really nothing to do with the question

whether the Act of 18G0, assuming that it was intended to have a

retrospective operation, is, so far, ex post facto or not. Imprisonment

for life at hard labor is an entirely different kind or manner of punish-

ment, from punishment by death. The Act of 18G0 entirely chauged

the punishment for arson in the first degree. It changed it from death

to imprisonment for life. The two punishments have no elements in

common. If it should be held that the Act of 1860 merely diminished

the punishment M'ith which the prisoner's crime was punishable when

committed, because imprisonment for life at hard labor is generally

considered a more lenient puuishment than death, or one which the

criminal would prefer to suffer, then it could be held that a law chang-

ing the punishment of an act from imprisonment for a certain number

of days or months to a fine, or from a certain number of stripes to im-

prisonment for a certain number of days, was not ex post facto ^ because

the court might think the new punishment more lenient than the old, or

that the criminal would prefer to suffer the new punishment. Indeed,

as I have before said, if you depart from the principle that a law is

ex post facto because it punishes the offence in a different manner, or

by a different kind of punishment, than it was punishable with when
committed, the question whether the law is ex post facto is left to

judicial discretion ; for a decision of the question must depend uiron

the opinion of judges, as to whether the new punishment is more
severe than the old, or whether the new punishment would or would

not generally be preferred by criminals to the old. The construction

of constitutional limitations should be left as little as possible to either

legislative or judicial discretion.

My conclusion is, then, that the provisions of the Act of 1860,

changing the punishment of arson in the first degree, were intended to

apply only to offences thereafter conmjitted ; but if it should be held

otherwise, then that those provisions are ex post facto and void, so far

as they were intended to apply to a crime of arson in the first degree,

committed before the passage of the Act. In either view of the Act,

and upon either holding, the judgment of the court below must be

reversed. . . .

My conclusion is, if the judgment against the prisoner, James Shep-

herd, is reversed, he should be discharged.

Denio, Ch. J., Wright, Selden, and Allen, J J., concurred, not now
passing on the construction of the Act of 1860, but on the ground that,

if retrospective, it is unconstitutional ; Davies, Smith, and Gould, JJ.,

dissented from that portion of the opinion which denies the power of

the court to order a new trial, and requires the discharge of the

prisoner.

Judgment reversed and prisoner discharged.
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HARTUNG V. THE PEOPLE.

New York Court of Appeals. 1863.

[26 xV. Y. 167.]

After the reversal of the conviction and judgment in this ease, at

the September term in 1860 (22 N. Y. 95), the record having been

remitted to the Oyer and Terminer of Albany County, tlie District

Attorney again moved the trial of the case, when the defendant had

leave of that court to plead the former conviction and judgment in

bar ; and she accordingly put in three special pleas setting forth the

indictment, plea of not guilty, trial, verdict, and sentence. The first

plea averred that the former convictions were legal and valid and

had not been reversed on an}' legal error therein committed. The

second set out, in addition, the constitutional provision declaring that

no person should be subject to be twice put in jeopardy for the same

offence, and the third set out, at large, the Act of 1860, respecting

capital punishment (ch. 410), and averred that it repealed all tlie pro-

visions of law for the punishment of murder which existed when the

alleged offence was committed. The District Attorney put in replication

setting out the affirmance of the conviction on error brought to tlie

Supreme Court, and its reversal in the Court of Appeals and the award

of a new trial. The replication averred that the reversal was based

upon the reasons mentioned in the published opinion of the court,

namely, the effect of the Act of 1860; and they also set forth an Act

of the legislature, passed the 17th April, 1861, entitled an Act in

relation to cases of murder, &c. (ch. 303), restoring, as was averred,

the provisions of law respecting murder, as they existed prior to the

enactment of the statute of 1860, and at the time when the alleged

offence mentioned in the indictment was committed. The prisoner

demurred to the replication, and the District Attorney joined in de-

murrer. The Oyer and Terminer gave judgment upon the demurrer

in favor of the prisoner, and adjudged that she be discharged ; but

this judgment was reversed by the Supreme Court, on error brought

on behalf of The People, the court, however, giving leave to the

prisoner to withdraw the pleas in bar and to proceed to trial on tlie

issue of not guilty. The present writ of error was brought by the

prisoner to review that judgment, and the case was argued here by

William J. Hadley^ for the plaintiff in error, and b}' Ira /Sha/er, late

District Attorney, for Tlie People.

Denio, Ch. J. When the case of the plaintiff in error came before

us on a former occasion, she had been convicted of murder, upon a

legal trial, and had been sentenced to be executed. This court then

reversed the judgment because the legislature had subsequently

enacted a statute which forbade the execution of such sentence as that
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which had been pronounced against her, and had required that such

convict should be subjected to imprisonment at hard labor for one

year, and, as we construed the legislative intention, should thereafter

be executed if the Governor should issue his warrant for such execu-

tion. We considered this provision for imprisonment and death in the

same case to be an ex post facto law, and held it to be void, because

the Constitution of the United States had prohibited the States from

enacting such laws. It was considered to be ex post facto, because it

attempted to change the punishment which the law had attached to

the offence of the prisoner when it was committed, not bj remitting

some divisible portion of it, but by altering its kind and character.

The principle of the judgment thus reversed has been since reaffirmed

and applied in the case of Shepherd v. The People, 25 N. Y. 406.

Laying out of view for the moment the Act relating to murder, passed

in the year 1861, and considering this case as uninfluenced by this Act,

the inquiry is whether this convict can be again tried and convicted for

the same murder. The legislature, by declaring that persons under sen-

tence of death when the Act of 1860 was passed, instead of being ex-

ecuted according to their sentence, and according to the law as it had

existed up to that time, should be put to hard labor for a considerable

period, and afterwards hold their lives at the pleasure of the Executive,

and be executed when, in his discretion, he should think proper so to

order, did effectually repeal, as to that class of offenders, the prior law

for the punishment of murder. As the punishment attempted to be

substituted for that provided b}' the antecedent law, which had been

abolished, could not be applied on account of the constitutional prohibi-

tion, it followed inevitabh' that the interference of the legislature had

rendered it impossible tliat the prisoner should be punished under

either law. It was not a sufficient answer to the difficulty to say that

the members of the legislature did not probably intend to grant im-

punity to offenders in the situation of the prisoner. They did intend

to abrogate as to her and as to all persons in the same situation the

former punishment, and that design the}' effectually carried out. The}-

intended also that such offenders should be punished in anotlier way,

but this they could not effect on account of the constitutional inhibi-

tion. The reversal of the judgment against this prisoner, proceeding,

as it did, upon the absence of an}' law for the punishment of her

offence, as effectually exempted her from being again tried and sen-

tenced for the murder charged in the indictment, as it sliiclded her

from the execution of the sentence alread}' pronounced. If a new
verdict of guilty should be returned on a second trial, it would be im-

possible to render a judgment of death pursuant to the Revised Statutes,

because the legislature had forbidden her to be punished in that wav.

It would be as true after such fresh trial and verdict, that she was
a person who had been under sentence of death when the Act of I860

was passed, as it was when we reversed the former judgment, and tlie

same reason which compelled us to reverse that judgment would pre-
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elude the giving of a similar judgment upon the second verdict, and

would require the reversal of such second judgment if one should be

rendered. It would be equally impossible to pronounce the compound
judgment of imprisonment at hard labor and a subsequent execution

as mentioned in the Act of 1860, because the constitutional objection

to that law would apply to her case after a second trial and a new con-

viction, in the same manner as when judgment was rendered upon the

first conviction. It is, therefore, apparent to my mind that in revers-

ing the judgment which had been rendered against the prisoner, we neces-

sarily determined that the legislature had so interfered with the airange-

ments for the punishment of the crime of murder that a particular class

of offenders, embracing the prisoner, could not be punished at all. It

was the duty of the Court of Oyer and Terminer to give effect to that

judgment in its disposition of the prisoner's case, upon the record

being remitted to that court. The order which it made was in accord-

ance with the law as it was here adjudged, unless the Act of 1861

affects the case, and we think it was the only order which it could

lawfully make. . . . [Here follows a discussion as to the construc-

tion of the statute of I860.]

We are of the opinion that the Act of 1861 does not affect the case

of the plaintiff in error. If it could apply to the persons in tlie situa-

tion in which she was when the Act of I860 repealed the penalty to

which she was subject by the antecedent law, it must be by retracting

the repealing clauses and reinstating such antecedent law and direct-

ing its application to her case, and to the cases of all other peisons

similarly situated. But while the repeal remained unaffected by any

subsequent law, the process against the plaintiff in error came before

this court in the regular course of justice, and the question was pre-

sented whether the conviction and judgment which iiad been pro-

nounced respecting her should be affirmed and executed, or should be

reversed and annulled as unwarranted by the then existing law ; and

the judgment was that it should be reversed and annulled. No ques-

tion can now be made as to the legal propriety of that determination.

It is res adjxuUcata between the people of the State and the plaintiff in

error. Now acts done and closed pursuant to a law which is subse-

quently repealed, must endure and stand and be good and effectual

notwithstanding such repeal. Dwarr. on Statutes, 534. This was

the case as to the alleged offence of the plaintiff in error. When the

process against her was presented for final adjudication in this court,

and it was found that there was no law authorizing the punishment of

her imputed offence, a judgment was pronounced in her favor which

absolved her from being again legally questioned for that offence. It

was equivalent to an acquittal upon that charge, for it was the judg-

ment of a court of competent jurisdiction that in the then state of the

law she could not be subjected to punishment. The effect of the re-

pealing Act of 1860 was to expunge the prior law from the statute book

as completely as though it had never existed. If the legislature was
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competent to change this state of the law, by a repeal of the repealing

Act, and thus to blot out such first repealing Act so that it could not

thereafter be availed of, which it is not necessary to deny, still it could

not, in my judgment, destro}' the effect of a judgment pronounced in

the iSean time and while the first repealing Act was in force. Suppose

a person had been prosecuted after the passage of the Act of 1860,

and before its repeal by the Act of 1861, for an alleged murder com-

mitted before the passage of such first mentioned Act, and had been

acquitted, not for want of proof of the corpus delicti^ but upon the

grounds on which we proceeded when this case was before us for the

first time, namely, that the Act of 1860 had repealed the provisions

of the Revised Statutes for the punishment of murder. No one, I

suppose, could maintain that such a person could be again prosecuted

for the same offence after the enactment of the statute of 1861. Such
prosecution, in m}- judgment, would be liable to be defeated by two
conclusive objections ; first, that the Act of 1861 as applied to such a

case would be an ex post facto law and unconstitutional. By the

repeal of the provisions of the Revised Statutes and the trial and ac-

quittal of the offender while such repealing law was in force, the act

of the prisoner, though not innocent in a moral sense, would be dis-

punishable. A legislative Act restoring the repealed law would have

precisely the same effect as though the oflfence had not been punishable

originally, but had been made so for the first time by the restoring Act.

Such a law would be within the spirit of this constitutional prohibition

and would, in my opinion, be void. The other objection referred to

would arise under the constitutional injunction that no person shall be

twice put in jeopardy for the same offence. . . . P^nough appears in

the case as now presented to show that the award of a new trial was
improvidently entered, and the whole case being legitimately before us

on this writ of error, we are bound to give effect to the law as it has

been pronounced, and we accordingly reverse the judgment of the

Supreme Court and affirm that of the Court of Oyer and Terminer,

and direct the prisoner to be discharged. . . .

All the judges concurring. Judgment ordered accordingly.

RATZKY V. THE PEOPLE.

New York Court of Appeals. 1864.

(29 .V. y. 124.]

Writ of error to the Supreme Court

:

The plaintiff in error was indicted in the Kings County Oyer and
Terminer, on the 10th day of November. 1862, for the felonious killing

of one Sisgismund Fellner, on the ISth day of October, 1861. He
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was convicted of the crime of murder in the first degree, at a Court of

Oyer and Terminer held in that county in April, 1863. The prisoner's

counsel moved in arrest of judgment: 1st. Upon the ground that the

indictment did not sufficiently describe and charge the crime of murder
in the first degree, as defined in the Act of April 14th, 1860, relative to

capital punishment ; and 2d. Tliat the Act does not prescribe any pun-

ishment for the crime of which the prisoner was found guilty, and con-

sequentl}' the court had no power to impose any punishment. The
court overruled the motion, and on the third da}- of August, 1863, the

prisoner was sentenced to be remanded to the common jail of Kings

County, and there detained until the 23d day of September, 1863, and
from there removed to the place of execution, and that there, between

the hour of twelve meridian and two in [the] afternoon, he be hung bj'

the neck until dead, and that the sheriff cause such execution to be

done. The conviction was affirmed at the general term, and on the

19th of December, 1863, the plaintiff brought his writ of error to this

court.

S. H. Stuart^ for the plaintiff in error. S. D. Morris (District

Attorney), for The People.

Davies, J. The provisions and effect of the Act of April 14, 1860,

have been much discussed in this court, and it may be regarded as

settled : 1 . That offences committed prior to the passage of that Act,

the oflfender cannot be punished in conformity with it, as it substitutes

a different punishment for the crime of murder from that prescribed by

the laws of the State at the time the ofl'ence was committed. It fol-

lowed from this that no person could be punished for the crime of

murder in the first degree where the offence had been committed prior

to the Act of April, 1860, so long as the provisions of that Act con-

tinued in force. Hartung v. The People^ 22 N. Y. 95. Same v.

Same, March T. 1863; Shepherd v. The People, 25 N. Y. 406.

2. That a law changing the punishment for offences committed before

its passage is ex post facto and void under the Constitution, unless the

change consists in the remission of some separable part of the punish-

mfnt before prescribed, or is referable to prison discipline, or penal

administration, as its primary object. 3. That the punishment of death

was retained by the Act of April 14th, 1860; that the time and man-

ner implicating the death penalty had not been provided for by the

terms of that Act ; and that the provision of the Revised Statutes, fixing

such time and manner, having been expressly repealed, could not be

invoked to supply such omission. 4. That in reference to the crime

of murder in the first degree, committed after the passage of that Act,

and while it remained in force, the offender could be convicted and

punished pursuant to the provisions of that Act, and that the proper

sentence, upon the conviction for that crime, under that Act, was that

the prisoner should be sentenced to suffer the punishment of death,

and should at the same time be sentenced to confinement at hard labor,

in the State prison, until such punishment of death should be inflicted.
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Lowenherg v. The People, 27 N. Y. R. 336; Jeffords v. The Same,

January, 1864.

At the time, therefore, of the commissiou of the offence, for which

the plaintiff, in error, has been convicted, the punishment prescribed b}-

law was that he should suffer death therefor, and that until such pun-

ishment of death should be inflicted, he should be confined at hard

labor in the State prison. If, therefore, the provisions of tlie Act of

1860 were in full force at the time of the trial, conviction, and sen-

tence of the prisoner, the sentence pronounced must be declared to be

illegal, as unauthorized by the terras of that Act. The legislature, by

the Act of April I2th, 1862, and which was in force as a law at the

time of the sentence, changed the punishment for the crime of murder

in the first degree by a revival of the provisions of the Revised Stat-

utes, which directed the manner in wliicli persons sentenced to death

should be executed, and made it obligatory on the court to fix the day

of sentence not less than four weeks nor more than eight weeks from

the time such sentence was pronounced. By section second of the lat-

ter Act, it is declared that no offence committed previous to the time

when the Act should take effect, should be affected by that Act, except

that when any punishment should be mitigated by its provisions (that

is, by the provisions of the Act of April, 1862), such provisions should

control any judgment to be pronounced after that Act should take

effect, for any offences committed before that time. The learned jus-

tice, who tried the prisoner and pronounced the sentence of death upon

him, undoubtedly acted upon the idea that the provisions of this sec-

tion were applicable to the present case, and that the punishment for

the crime of murder in the first degree, had been mitigated by the law

of 1862, and that consequently the punishment prescribed by the

Revised Statutes was applicable. For by the Act of 1860, the prisoner

convicted of the crime of murder in the first degree was to be [)unished

with death, and to be confined at hard labor in the State prison until

such punishment of death should be inflicted. As no person so sen-

tenced or imprisoned could be executed in pursuance of such sentence,

within one year from the daj' on which such sentence should be pro-

nounced, it followed that every person so sentenced to the punishment

of death had also to be punished by imprisonment in the State prison,

at hard labor, at least for the terra of one year. It cannot be doubted

that these punishraents were separable, and that it was corapetent for

the legislature, in relation to offences committed while the Act of

1860 was in force, to declare that either of them might be omitted.

Such omission resulted in a mitigation of the punishment.

But the main difficulty in the present case is, the punishment revised

and provided for by the Act of 1862, is different from that in 1860, in

other most important particulars. It is true that both Acts declare that

persons convicted of the crime of murder in the first degree, shall lie

punished with death. But by the Act of 1860, such punishment could

not be inflicted within one year from the day on which such sentence
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of death should be passed, nor until the Governor of the State should

issue his warrant under the great seal thereof, corainanding such sen-

tence to be carried into execution. We see, therefore, the difference in

the punishment for the crime of murder, as prescribed in the Act of

1860, and that prescribed by the Revised Statutes. This court had

occasion to consider this difference in the case of Hartung v. The Pea-

})le, supra, and deemed it radical. It was then said : . . . [Here fol-

lows the passage on p. 1479, supra, beginning "The change wrought,"

and ending at the words, "The law moreover."] These conclusions

were arrived at without any reference to the prescription of at least

one year imprisonment at hard labor in a State prison, in addition

to the punishment of death. We thus have one authoritative expo-

sition of the different punishments for murder in the first degree as

prescribed by the Revised Statutes and in the law of 1860, and that

the change of punishment in that prescribed in the latter Act, by sub^

stituting for the penalty prescribed by the Revised Statutes, a different

one, renders the Act ex post facto and void. The Act of 1860, sought

to inflict a different punishment for the crime of murder in the first

degree than was prescribed for that offence by law at the time of its com-

mission. This rendered the Act void, irrespective of the consideration

of the additional punishment at hard labor in a State prison, for one

year or more. If, therefore, the punishment declared by the Act was

obnoxious, in that it changed that prescribed by the Revised Statutes,

which were in force at the time the offence was committed in the Har-

tung Case, it logically follows that for the same reason the punishment

prescribed by the Revised Statutes, cannot be inflicted upon a criminal

whose offence was committed while the Act of 1860 was in force, and

while that prescribed by the Revised Statutes was suspended, and

which offence must be punished, if at all, in the manner pointed out

in tliat Act. Whether it can be so punislied or not, depends upon the

saving clause in the second section of the Act of April 12, 1862, and

the Act of April 24, 1863.

The second section of the Act of April, 1862, declares that no

offence committed previous to the time when that Act shall take effect

shall be affected by that Act, except that when any punishment shall

be mitigated by the provisions of that Act, such provision shall control

any judgment to be pronounced after the said Act shall take effect, for

any offences committed before that time. And section seven of that

Act declares that the following additional section shall be added to

title one, chapter one, of the fourth part of the Revised Statutes

:

" Every person who shall be convicted of murder in the second degree,

and of arson in the first degree as defined in that Act, shall be pun-

ished by imprisonment in a State prison for any term not less than ten

years." By the provisions of the Act of 1860, arson in the first degree

was punishable with death and imprisonment at hard labor in a State

prison until such punishment of death should be inflicted ;
and every

person convicted of murder in the second degree was to be sentenced
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to undergo imprisonment in one of the State prisons, and be kept in

confinement at bard labor during natural life. We see, therefore, what

punishments were mitigated by the Act of 1862, and that in reference

to crimes of murder in the second degree, and arson committed before

that Act took effect, they were to be punished with the milder or miti-

gated punishments prescribed by that Act, instead of those prescribed

when the same were committed. All other oflTences committed previ-

ous to the time that Act took effect were to be unaffected by it. The

crime of murder \n the first degree of which the prisoner has been con-

victed was, therefore, excepted from and unaffected by that Act, and

the prisoner upon his conviction should have been sentenced to the

punishment prescribed by the Act of 1860.

Great changes were introduced into the criminal code of this State

in relation to the punishment of crimes by the revision of our statute

law in 1830. The repealing Act contained a saving clause like that

found in the Act of 1862, in these words :
'' That no offence committed

previous to the time when any statutory provisions shall be repealed

shall be affected by such repeal, except that where the punishment

shall be mitigated by the Revised Statutes such mitigated punishment

shall be applicable, though the offence was committed before that

time." In The People v. Phelps, 5 Wend. 19, a question was made

as to the application of the Revised Statutes to that case. The offence

was committed before they took effect, and the indictment and trial

were subsequent. Chief Justice Savage, in delivering the opinion of

the court, observed that if this saving clause was applicable to the

case, there could be no doubt that the indictment was valid ; and that

those statutes did operate upon that case, he thought there could be no

question. He said : ^'The character of the offence remains as it was

when committed, and the punishment cannot be enhanced by any Act

taking effect subsequently ; but the proceedings must be conducted

under the Revised Statutes. The prosecution was commenced and

carried on since the first of January, and during that period the Re-

vised Statutes and no other were in force. Offences committed under

the old statutes were liable to certain punishments, and no greater can

be inflicted ; but the prosecution must be conducted by virtue of the

statutes in force when the proceedings are had."

In view of these provisions of the statutes and these authorities, we
find tliat the punishment prescribed by~ the Act of 18G0 can only be

inflicted for offences committed while that Act was in force, but that

all prosecutions for such offences commenced since the Act of 1862,

must be conducted b}' virtue of the statutes in force when the proceed-

ings are had. The saving clause in the Act of 1862 preserves intact

the punishment prescribed by the Act of 1860, for all offences com-

mitted after that Act went into effect, and before its repeal, except

when by the Act of 1862 the punishment had been mitigated, and in

such case the mitigated punishment is to be inflicted. But although

a part of the punishment on conviction for the crime of murder in the

VOL. II.— 20
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first degree, namel}', that of imprisonment in the State prison until the

deatli penalty should be executed, was taken away by the Act of 1862,

and which might lawfully be done, as it was cleaily separable from the

other, and was an increase and in addition to the death penalty, yet we
see that the punishment of death, for the crime of murder in the first

degree, as contemplated by the Act of 18G0, is a very different punish-

ment from that inflicted for the same offence by the provisions of the

Revised Statutes which were brought into operation bv the Act of

1862. But for the saving clause of the Act of 1852, the prisoner could

not legally be punished for the crime whereof he has been convicted.

The judgment in this case was pronounced on the assumption that the

prisoner M^as to be punished according to the Act of 1862. We think

this view of the law was erroneous, and consequently the sentence and
judgment were erroneous, and must be reversed. It would follow

from these considerations and the authority of tbe case of The People

V. Shepherd, 25 N. Y. 406, that a wrong judgment having been pro-

nounced, although the trial and conviction were regular, this prisoner

could not be subjected to another trial, and would be entitled to his

discharge. That would unquestionably be so but for the Act of April

24, 1863. In the case of Xiowenherg, siq^ra, we held that the pro-

visions of that Act had no application to a case pending in this court

at the time it took effect as a law. In the present case that Act

became operative before the judgment and sentence were pronounced

and given, and before the writ of error was prosecuted to this court.

It was, therefore, in force when the writ of error in this case was prose-

cuted, and its provisions are applicable to the duty imposed upon this

tribunal, by virtue of that proceeding. This Act declares that the

Appellate Court shall have power upon an}- writ of error, when it shall

appear that the conviction has been legal and regular, to remit the

record to the court in which such conviction was had, to pass such sen-

tence thereon as the said Appellate Court shall direct. But for the

authority conferred upon this court by this statute, it would have had

no power, upon reversal of the judgment of the Supreme Court, either

to pronounce the appropriate judgment or remit the record to the 03er

and Terminer to give such judgment. This is well settled by authority.

The King v. Bounce, 7 Adol. and Ellis, 58 ; Shepherd v. Common-
wealth, 2 Met. 419 ; Christian v. Commonwealth, 5 lb. 5S0 ; The King
v. Ellis, 5 Barn, and Cress. 395; Phillips v. Barry, 1 Lord Raymond,

5 ; The People v. Taylor, 3 Denio, 91 ; G'Leary v. The People, 4

Parker Crim. R. 187 ; Shepherd v. People, supra. But the power to

remit the record in the present case is ample, and it was intended by

the legislature to confer it under the circumstances now presented.

There is no question made as to the legality or regularity of the con-

viction of the prisoner, and we being of the opinion that the only error

committed was in not pronouncing the proper sentence and judgment

upon such conviction, it is made our duty b}- this statute to remit the

record to the Kings County Oyer and Terminer to pronounce upon the
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conviction the proper judgment. And the court does accordingly

direct that the record in this action be remitted to the Court of Oyer

and Terminer of Kings County, and that such court do sentence tlie

prisoner to suffer death for the crime whereof he stands convicted, and

that he be confined at hard labor in the State prison at Sing-Sing until

such punishment of death shall be inflicted, . . .

' Judgment reversed, and the record directed to be remitted to the

Court of Oyer and Terminer, with directions to sentence the prisoner

to suffer death for the crime whereof he stands convicted ; and that he

be confined at hard labor in the State prison until such punishment of

death shall be inflicted.

PEOPLE V. HAYES.

New York Court of Appeals. 1894.

[140 iV. Y. 484]

Appeal from judgment of the General Term of the Supreme Court

in the first judicial department, entered upon an order made June 30,

1893, which affirmed a judgment of the Court of General Sessions of

the Peace in and for the city and county of New York entered upon a

verdict convicting the defendant of the crime of perjury.

The facts, so far as material, are stated in the opinion.

David -6. Hill, for appellant. Henry B. B. Stapler^ for respondent,

Peckham, J. . . . 2. It is also urged that the court had no power
to sentence the defendant, because the law which was in force at the

time of the sentence was, as to the defendant, an ex post facto law.

The perjury is alleged in the indictment to have been committed in

1891, at which time the statute provided that any one convicted of

perjury, in any case other than upon the trial of an indictment for a
felony, should be punished for not less tlian two, nor more than ten

years. Before the trial the statute was amended (chap. 662, Laws of

1892) by leaving out the minimum limitation of the term of imprison-
ment, so that the punishment might be imprisonment for a less, but
could not be for a greater term than under the statute thus amended.
A statute which permits the infliction of a lesser degree of the same

kind of punishment than was permissible when the offence was commit-
ted, cannot be termed or regarded as an ex post facto law. The leading
object in prohibiting the enactment of such a law in this countrv was
to create another barrier between the citizen and the exercise of arbi-

trary power by a legislative asseml)ly. It was well understood by the
framers of our Federal Constitution that the executive was not the only
power in a government such as they were about to estalilish, which
would require constitutional limitations. The possible tyranny by a

majority of a representative assemblage was well understood and ap-
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predated, and there were for that reason many provisions inserted in

tlie Constitution limiting the exercise of legislative power by the Fed-

eral and also by "State legislatures.

Bills of attainder and ex post facto laws had at that time a quite

well-understood meaning. The former was a legislative judgment of

conviction, an exercise of judicial power by Parliament without a hear-

ing and in disregard ot the first principles of natural justice. Such bills

had been passed in PLngland, and the parties thereby condemned had

been put to death. The ex post facto law was regarded as a law which

provided for the infliction of punishment upon a person for an act

done, which when it was committed was innocent. 1 Black. Com.

p. 46. Enlarging upon this definition as being of the same species

and coming within the same principle, a law which aggravated a crime

or made it greater than it was when committed, or one which changed

the punishment or inflicted a greater punishment than the law annexed

to the crime when committed, or a law which changed the rules of evi-

dence and received less or different testimony than was required at the

time of the commission of the crime, in order to convict the offender,

was included in the definition of an ex post facto law. Calcler v. BuU^

3 Dall. U. S. R. 386, per Chase, J., at 390. In the case just cited Mr.

Justice Chase said that the restriction not to pass any ex post facto

law, was to secure the person of the subject from injury or punishment

in consequence of such law ; that it was an additional bulwark in

favor of the personal security- of the subject, to protect his person from

punishment by legislative Acts having a retrospective operation. No
Act that raollitied the rigor of the criminal law was regarded as an ex

post facto law, but only a law that created or aggravated the crime, m-

creased the punishment, or changed the rules of evidence in order to

secure conviction. The same view of the subject was taken by Denio,

J., in Hartung v. People, 22 N. Y. 95, at 105. See also Shepherd v.

People^ 25 Id. 406. Nowhere is it suggested that legislative interfer-

ence by way of mitigating the punishment of an offence could be regarded

as an ex post facto law, if applicable to offences committed before its

passage. There is no reason for any such holding. It was never

supposed that constitutional obstacles would be necessary in order to

prevent the improper exercise of legislative clemency. There was

little to fear from that quarter upon such a subject. Those who framed

the Constitution were not engaged in creating obstacles to be placed in

the path of those legislators who desired bj' legislative enactment to

exercise clemency towards offenders, nor were they anxious lest those

who were intrusted with power should be disinclined to exercise it with

sufficient sternness. Human experience had furnished them with no

examples of danger from that direction, and their anxiety on that ac-

count cannot be discerned from a perusal of the Federal Constitution.

In many, if not in most cases the reasons for mitigating the severity of

the punishment for any particular kind of crime would apply with

equal force to those cases in which the crime had been committed be-
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fore, as well as to those in which the crime might be committed subse-

quent to the enactment of the law, and we are aware of no policy

which prevents such a construction of the constitutional provision as

would permit that kind of a retrospective Act. That it materially af-

fects the punishment prescribed for a crime is not the true test of an

ex post fiijcto law. In regard to punishment it must afifect the offender

unfavorably before it can l)e thus determined. It seems to us plain

that there can be no reason for any other view.

I do not think that the mere fact of an alteration in the manner of

punishment, without reference to the question of mitigation, neces-

sarily renders an act obnoxious to the constitutional provision. I

know it is alluded to in the two cases in this State above cited, — that

of Hartung and of Shepherd. In those cases the alteration was not

merely in the manner. It was an alteration from capital punishment,

to be inflicted in a certain manner and within a certain time after sen-

tence was pronounced, to a punishment of a year's hard labor in State

prison and then a possibility of capital punishment thereafter, at an}'

time during the life of the criminal, at the pleasure of the Governor for

the time being, with imprisonment in the mean time at hard labor. As
Judge Denio said : "The sword is indefinite!}' suspended over his head,

read}' to fall at any time." It was said also by the same learned judge

that it was not enough to say that most persons would probably prefer

such a fate to the former capital sentence, because there were no means
of knowing whether the one or the other punishment would be the

most severe in a given case, as that would depend upon the disposition

and temperament of the convict. I think that where a change is made
in the manner of the punishment, if the change be of that nature which

no sane man could by any possibility regard in any other light than
that of a mitigation of punishment, the Act would not be ex post facto

where made applicable to offences committed before its passage.

The present case does not involve the question, and it is only men-
tioned for the purpose of calling attention to it as one which has not yet

been squarely decided in this court. . . .

In Commonwealth y.Wyman, 12 Cush. 237, the Massachusetts Court
held that the alteration of the punishment from that of death to im-

prisonment for life was not ex post facto when applied to offences com-
mitted prior to the passage ot the Act.^ We have seen that in our

' " Nor, although the Act imposing the particular punishment was passed after tlie

offence was committed, was it an ex post farlo law, within the meaning of the maxim
which considers such laws unjust, or contrary to the prohibition of the Constitution.

An ex post facto law is one wliich declares an act previously done, criminal ami pun-
ishable, and which was not so when the act was done, or whicli declares a much higher
punishment than existed at tiiat time. But an Act plainly mitigating the punishment
of au offence is not ex post facto ; on the contrary, it is an Act of clemency. A law,

which changes the punishment from death to imprisonment for life, is a law mitigating
the punishment, and therefore not ex post facto. Commonn-eaJth v. ^^(>tt, 21 Tick. 492

;

Colder V. Bull, 3 Dall. 386; 1 Kent Com. {7th ed.) 4.50; Story Const. § l.'?39." -
Sii.vw, C. J., for the court, in Commonwealth v. Wijman, 12 Cush. 237, 239 ( 18.53).—
Ed.
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own State such an alteration, under the peculiarities of our statute, was

held to be an ex jiost facto law. I have seen no case where such an

alteration as is disclosed b}' the Act under discussion has been held to be

an ex post facto law. In the Hartung Case the power of the legislature

to remit any separable portion of the prescribed penalty was declared,

and the very case of the reduction in the term of imprisonment was

cited as an instance of legislative power. We are clear there is no con-

stitutional objection to the statute. . . .

The judgment should be affirmed. All concur, except Bartlett, J.,

not sitting. Judgment affirmed.

DASH V. VAN KLEECK.

New York Supreme Court of Judicature. 1811.

[7 Johns. 477.]

This was an action of debt for an escape. The cause was tried at

the Albany Circuit, in April, 1810, before Mr. Justice Thompson.

The judge decided that the Act of the 5th April, 1810, concerning

escapes, &c. (33d sess. c. 187), passed after issue joined, and before

the trial, was no bar to the plaintiff's action ; and directed the jury to

find a verdict for the plaintiff. The jury found a verdict accordingly,

for 478 dollars and 32 cents.

A motion was made to set aside the A^erdict, and for a new trial,

which was argued at the last August term.

Hodman and Van Vechten, for the defendant. Henry., contra.

The judges being divided, now delivered their opinions seriatim.

Yates, J. . . . The next question is, whether the alleged escape is

cured by the statute of 1810. . . .

The third section of this statute enacts, that nothing contained in

the Act, entitled, an Act relative to jails, or in the Act rendering

bonds taken for the jail liberties assignable, and for other purposes,

shall be so construed as to prevent any sheriff, in case of escapes, from

availing himself, as at common law, of a defence arising from a recap-

tion on fresh pursuit, and a returning of the prisoner within the custody

of such officer before an action shall be commenced for the escape.

It appears by this section, that such a construction shall be given to

those statutes as not to prevent any sheriff from setting up the defence

he had at common law ; evidently embracing all such cases as have

arisen since the statutes mentioned in this Act were passed, and such

as might thereafter be presented to the courts; otherwise it was not

necessary to state the true interpretation of those statutes ; the defence

might have been secured to the officer without it.

If those statutes had explicitly avowed the intention of the legislature,

and the doctrine of escape now urged had been known and allowed to
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have been plainly established bj- them, legislative interposition in this

way would be inconsistent and improper; but the principle had never

been recognized by our courts until the decision of Tillman v. Lansing,

which took place in February Term, 1809 ; and at the ensuing session

of ihe legislature, this law, explaining the true construction of the former

statutes, was passed, securing to the sheriff the benefit of the defence,

as stated in the above section.

I think this case is clearly distinguishable from a known vested right,

to which the doctrine cited from 4 Bac. would apph' ; that no statute

ought to have a retrospect beyond the time of its commencement ; but

we are convinced that it was the received opinion, after the passing of

the statutes relative to jails and jail liberties, the sheriffs might avail

themselves of this defence, and that those laws are not so positive as

to supersede the necessity, or preclude the right of legislative expla-

nation. Though the maxim of communis error /"acitJus does not strictly

apply ; yet I am of opinion, under the circumstances of the case, the

declaratory Act must control this decision, and that the construction

of the legislature must prevail.

There is notliing in the State Constitution to prevent legislative

interference ; and being in the nature of a tort, and not a contract, this

question cannot be affected by the Constitution of the United States,

which, in the 10th section declares that no State shall pass an ex post

facto law, or law impairing the obligation of contracts.

If b}' an ex post facto law is intended all retrospective statutes, as

well in relation to civil as criminal matters, then this court ouglit to

pronounce the law in question nugator}', as being against the prohibi-

tion in the Constitution of the United States ; but I do not think that

the definition of an ex jyost facto law can be extended beyond criminal

matters ; such laws are onl}^ intended, as subject the citizen to punisli-

ment for an act done before the existence of the law, and declared

criminal by such subsequent statute ; or, according to Justice Black-

stone, in his Commentaries, when, after an action (indifferent in itself)

is committed, the legislature for the first time declares it to have been a

crime, and inflicts a punishment on the person who has committed it.

It will not be pretended that the operation of this law could in an\'

wa}- impair the obligation of contracts. Hence it is manifest that the

Constitution of the United States does not reach this case

I am, accordingly, of opinion, that the legislature were possessed of

competent authority to pass this declaratory Act ; and that the defend-

ant is entitled to his defence, as at common law, according to the

construction given to the former statutes by this last law, and tliat,

consequently, the verdict must be set aside, and a new trial granted.

Kent, Cii. .J. . . . 2. The next question is, whether the Act of the

6th of April last created any new plea in bar of the action.

The words of the Act are, that nothing contained in the Act entitled,

an Act relative to jails, passed March 30, 1801, or in the Act entitled,

an Act rendering bonds taken for the jail liberties assignable, and for
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other purposes, passed March 28, 1809, shall be so construed as to

prevent any sheriff, coroner, or other officer, in cases of escapes, from

availing himself, as at common law, of a defence arising from a recap-

tion on fresh pursuit, and a returning of the prisoner within the custody

of such officer, before an action shall be commenced for the escape.

As this Act was passed, not only after the escape in question, but

after suit brought, it cannot apply to and govern this case, but in one

of two ways. It must be considered either as creating a new rule for

the government of the past case, or as declaring the interpretation of

the former statutes for the direction of the courts. I think it can be

showji, that upon principles of law and the Constitution, the Act can-

not be adjudged to operate in either of those points of view ; and I

should be unwilling to consider any Act as so intended, unless that

intention was made manifest by express words, because it would be a

violation of fundamental principles, which is never to be presumed.

This Act, according to a very natural and reasonable construction, is

prospective, and applies only to escapes happening after the passing of

it. If it meant that the provision in the Act giving the plea should

appl}- to past escapes, why did it limit suits for such escapes to six

months, and for future escapes to one year? The very great reduction

of the time of limitation in the first case, must have been made on the

ground of the supposed hardship of the then existing law. There would

have been no reason for varying the period of limitation, if the same

beneficial plea was intended to apply to both cases. The language of

!he section in question is strictly and grammatically applicable only to

actions to be commenced, — " before an action shall be commenced for

the escape." I am persuaded that the Act was understood in the coun-

cil of revision to read prospectively, or it would not have passed without

further consideration. This construction is agreeable to those settled

rules which the wisdom of the common law has established for the in-

terpretation of statutes, as it is not inconvenient, nor against reason,

and injures no person. A statute is never to be construed against tlie

plain and obvious dictates of reason. The common law, says Lord Coke

(8 Co. 118 «), adjudgeth a statute so far void : and upon this principle

the Supreme Court of South Carolina proceeded, when it held (1 Bay,

93), that the courts were bound to give such a construction to a statute

as was consistent with justice, though contrary to the letter of it. Tlie

very essence of a new law is a rule for future cases. The construction

here contended for on the part of the defendant would make the

statute operate unjustly. It would make it defeat a suit already com-

menced, upon a right already vested. This would be punishing an

innocent party with costs, as well as divesting him of a right previously

acquired under the existing law. Nothing could be more alarming than

such a subversion of principle. A statute ought never to receive such

a construction, if it be susceptible of an}* other, and the statute before

us can have a reasonable object and full operation without it. In the

case of Beadleston v. Sprague (6 Johns. Rep. 101), this court unhesi-
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tatingly acknowledged the principle that a statute is not to be construed

so as to work a destruction of a right previously attached. We are to

presume, out of respect to the lawgiver, that the statute was not meant

to operate retrospectively ; and if we call to our attention the general

sense of mankind on the subject of retrospective laws, it will afford us

the best reason to conclude that the legislature did not intend in this

case to set so pernicious a precedent. How can we possibly suppose,

that in so unimportant a case, when there were no strong passions to

agitate, and no great interest to impel, that the legislature coolly

meant the prostration of a principle which has become venerable for

the antiquity and the universality of its sanction, and is acknowledged

as an element of jurisprudence?

A review of the cases on this subject may be interesting and

instructive.

It is a principle in the English common law, as ancient as the law

itself, that a statute, even of its omnipotent Parliament, is not to have a

retrospective effect. Nova constitatio faturis formarn imponere dehet^

et noyi lyrcBteritis. (Bracton, lib. 4 fol. 228; 2 Inst. 292.) This was the

doctrine as laid down by Bracton and Coke ; and in Gllmore v. Shuter

(2 Mod. 310; 2 Lev. 227; 2 Jones, 108), it received a solemn recog-

nition in the Court of K. B. In that case a suit was brought after the

24th of June, 1677, upon a parol promise made before that date, but

to be performed after that date, and the question was, whether it was

void by the statute of frauds and perjuries, which enacted that '' from

and after the 24th of June, 1677, no action should be brought to charge

an}* person upon any agreement made in consideration of marriage, &c.

unless such agreement be in writing," &c. It was admitted that the

promise declared on was of the same kind with those mentioned in the

statute, but the court agreed unanimously that the statute was to be

read by a transposition of the words, for that it was not to be presumed
that the Act had a retrospect to take away an action to which the plain-

tiff was then entitled, and that the other construction would make the

Act repugnant to common justice. When we consider that this decision

was pronounced as early as the reign of Charles II., we are forcibly

impressed with the spirit of equity, and the independence of the English

courts. So, again, in the modern ease of Couch v. Jefferies (4 Burr.

2460), which was a qui tarn suit for a penalty, the question was,

whether a statute passed after the commencement of the suit, allowing

delinquents, by such a day. to pay a stamp duty, and rid themselves of

the penalty, should affect the case of a suit already- commenced, and the

Court of K. B. unanimously determined that it could not. " It can never

be the true construction of this Act," and Lord Mansfield, " to take

away this vested right, and punish the innocent pursuer of it with

costs."

The maxim in Bracton was probably taken from the civil law, for Ave

find in that sj'stem the same principle, that the lawgiver cannot alter

bis mind to the prejudice of a vested right. Nemo potest mutare C07i-
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silium suwn in alterius injuriam. (Dig. 50, 17, 75.) This maxim of

Papinian is general in its terms ; but Dr. Taylor (Elements of the Civil

Law, 1G8), applies it directly to a restric-tiuu iqjon the lawgiver ; and a

declaration in the Code leaves no doubt as to the sense of the civil law.

Leges et constitutiones futuris certum est dare formam negotiis^ non
ad facta pneterita revocari^ 7iisi 7tominatitn^ et de prwterito tempore,

et adhuc pendentibus negotiis cautum sit. (Cod. 1, 14, 7.) This pas-

sage, according to the best interpretation of the civilians, relates not

merely to future suits, but to future as contradistinguished from past

contracts and vested rights. (Perezii Preelec. h. t.) It is, indeed,

admitted that the prince may enact a retrospective law, provided it be

done expressly ; for the will of the prince, under the despotism of the

Roman emperors, was paramount to every obligation. Great latitude

was anciently allowed to legislative expositions of statutes ; for the

separation of the judicial from the legislative power was not then

distinctly known or prescribed. The prince was in the habit of inter-

preting his own laws for particular occasions. This was called the

interlocutio principis / and this, according to Huber's definition, was,

quando princip>es inter imrtes lofjuuntur, etjus dlcunt. (Prselec. Juris.

Rom. vol. ii. 545.) No correct civilian, and especially no proud ad-

mirer of the ancient republic (if any such then existed), could iiave

reflected on this interference with private rights and pending suits, with-

out disgust and indignation ; and we are rather surprised to find that

under the violent and irregular genius of the Roman government, the

principle before us should have been acknowledged and obeyed to the

extent in which we find it. The fact shows that it must be founded in

the clearest justice.

Our case is happil}- very diflferent from that of the subjects of Jus-

tinian. With us the power of the lawgiver is limited and defined ; the

judicial is regarded as a distinct independent power: private rights

have been better understood and more exalted in public estimation, as

well as secured b}' provisions dictated by the spirit of freedom, and

unknown to the civil law. Our constitutions do not admit the power

assumed by the Roman prince ; and the principle we are considering is

V now to be regarded as sacred. It is not pretended that we have any

express constitutional provision on the subject ; nor have we any for

numerous other rights dear alike to freedom and to justice. An ex post

facto law, in the strict technical sense of the term, is usually understood

to apply to criminal cases, and this is its meaning when used in the

Constitution of the United States ;
yet laws impairing previously ac-

quired civil rights are equally within the reason of that prohibition, nnd

equally to be condemned. We have seen that the cases in the English

and in the civil law apply to such rights ; and we shall find upon fur-

ther examination, that there is no distinction in principle, nor any re-

cognized in practice between a law punishing a person criminally, for a

past innocent act, or punishing him civilly by divesting him of a law-

fully acquired right. The distinction consists only in the degree of the
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oppression, and history teaches us that the government which can

deliberately violate the one right soon ceases to regard the other.

There has not been, perhaps, a distinguished jurist or elementar}'

writer within the last two centuries who has had occasion to take notice

of retrospective laws, either civil or criminal, but has mentioned them

with caution, distrust, or disapprobation. Numerous authorities might be

cited, but I will select only two, and those no ordinary names. Lord

Bacon gives more toleration to retrospective, and particularly to declar-

atory laws, than can now be admitted under our more precise and accu-

rate distribution and limitation of the powers of government ; yet he

was, at the same time, duly sensible of their danger and injustice. He
confines them to special cases, limits them with solicitude, and speaks of

them in general with reproach. Leges qua retrospiciunt raro^ et

magna cum cautione sunt odhibenclce ; neque enim placet Janus in

Legibus. Cavendum tamen est, ne convellantur res Judicatce. Leges

declaratorias ne ordinato^ nisi in casibus, ubi leges cum justitia retro-

spicere possint. (De Aug. Scient. Lib. 8, c. 3 ; Aphor. 47-51). Puf-

fendorf lays down, without any qualification, a general and pointed

condemnation of all such laws; he says, " a law can be repealed by

the lawgiver, but the rights which have been acquired under it, while it

was in force, do not thereby cease. It would be an act of absolute

injustice to abolish with a law all the effects which it had produced.

Suppose, for example, that there exists a law that the father of a family

may dispose of his property by will, the legislature may without doubt

restrain this unlimited right of disposing by will, but it would be unjust

to take away the property acquired b}' will during the existence of the

former law." (Droit de la Nat. L. 1, c. 6, s. 6.)

The Constitution of New Hampshire, established in 1792, has an
article in its bill of rights, that " retrospective laws are highly injurious,

oppressive, and unjust ; and that no such laws should be made, either

for the decision of civil causes, or the punishment of offences." It was
also an article in the Constitution, established for the French Republic,

in the year 1795, that no law, criminal or civil, could have a retroactive

effect: " Aucune loi. ni crirainelle, ni civile, ne pent avoir d'efl^et

retroactif" Even French despotism, atrocious as it is in practice,

yields, in its laws, to the authority of such a principle ; for the same
limitation is laid down as a fundamental truth in the code now in force

under the sanction of the French empire. (Code civil des Francais,

No. 2.) And as often as the question has been brought before the

courts of justice in this country, they have uniformly said, that the

objection to retrospective laws applies as well to those which affect civil

rights, as to those which relate to crimes.

In the case of Osborne v. Hwjer (1 Bay's Rep. 179), which came
before the Supreme Court of South Carohna in 1791, the question arose

upon a statute relative to the duty of sheriffs as to civil process ; the

court rejected the construction of a retrospective operation of the stat-

ute, according to its literal meaning; and Judge Burke, in particular,
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said that he should not be for construing a law so as to divest a right

;

and that a retrospective law in that sense would be against the Consti-

tution of the State. The judges of the Supreme Court of the United

States, in the case of Calder v. Ball (3 Dallas. 38G), speak in strong

terms of disapprobation of all such laws ; and in Ogden v. BlacUedge

(2 Cranch, 272), they considered the point too plain for argument,

that a statute could not retrospect, so as to take away a vested civil

right.

This train of authority declaratory of the common sense and reason

of the most civilized States, ancient and modern, on the point before

us, is sufficient, as I apprehend, to put it at rest ; and to cause not onl}"

the judicial, but even the legislative authority to bow witn reverence to

such a sanction.

It is equally inadmissible to consider the Act as declaring how the

former statutes were to be construed, as to cases alread}' existing. If

this interpretation was to be considered as giving the former Acts a new

meaning, it then becomes a new rule, and is to have the same effect, as

any other newly created statute. But if it be considered as an exposi-

tion of the former Acts for the information and government of the courts

in the decision of causes before them, it would then be taking cognizance

of a judicial question. This could not possibly have been tlie meaning

of the Act, for the power that makes is not the power to construe a law.

It is a well-settled axiom that the union of these two powers is tyranny.

Theorists and practical statesmen concur in this opinion. Our govern-

ment, like all the other free governments upon this continent, and like

the only free government, at present, remaining in Europe, consists of

departments, and contains a marked separation of the legislative and

judicial powers. The constitutions of several of the United States, and

among others, those of Massachusetts and Virginia, have an express

provision, that the legislative and judicial powers shall be preserved

separate and distinct, so tiiat one department shall not exercise the

functions belonging to the other. Most of the models of a free and

limited Constitution which were produced in Europe, under the imi)ulse

of the late revolution, and which had any pretensions to skill or wisdom,

and particularly the new constitutions of Poland and France in 1791,

and of France in 1795, contained the same provision, in language more

or less explicit. And if it be not found in our own Constitution, in terms,

it exists there in substance ; in the organization and distribution of the

powers of the departments, and in the declaration that the " supreme

legislative power " shall be vested in the senate and assembly. No
maxim has been more universally received and cherished as a vital

principle of freedom. And without having recourse to the authority of

elementary writers, or to the popular conventions of Europe, we have a

most commanding authority, in the sense of the American people, that

the right to interpret laws does, and ought to belong exclusively to the

courts of justice.

For these reasons, I consider that the case before the court ought
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to be decided precisely as if the Act of the 5th of last April had not

been passed. . . .

Van Ness, J., declared himself to be of the same opinion.

3Iotion denied.^

[The opinions of Spencer, J., concurring in result with Yates, J.,

and of Thompson, J., concurring in result with Kent, C. J., are

omitted].

MECHANICS, ETC. SAVINGS BANK, etc. v. ALLEN et al.

Connecticut Supreme Court of Errors. 1859.

[28 Conn. 97.]

Bill for a foreclosure. The plaintiffs were a corporation organized

under the Act authorizing the establishment of savings banks and

building associations. The mortgage had been made by the defendant

Allen, who was at that time a member of the corporation (the other

defendant being a second mortgagee), to secure a loan of $1,000, made

to him by the plaintiffs on the 16th of February, 1853. For tiiis loan

a note had been given b}- him at the time, payable on demand, with

interest, and a bonus of three-fourths of one per cent, per month in

addition to the interest. By the statute above mentioned such corpora-

tions were authorized to take a bonus in addition to the interest upon

loans made to their own members ; but it was held bv the Supreme

Court of Errors, in the year 1855, in the case of Mutual Savings Bank
V. Wilcox, 24 Conn. 147, that the bonus intended b}' the statute was

a single sum to be paid at the time of the loan, and not a month!}- per-

centage as in the present case, and that accordingly the loan in that

case was usurious, and subject, under the statute with regard to usury,

to a deduction from the principal of all the interest and bonus paid.

The savings and building associations throughout the State, having

generally, under the construction which the}' put upon the law, made
loans upon monthl}' bonuses, an Act was passed by the next General

Assembly, in May, 1850, known as the " healing Act," whicli provided

that such loans, theretofore made, should not be held, by reason of the

taking of a monthly bonus, "usurious, illegal, or in any respect void,"

but that, if otherwise legal, they were thereb}' " confirmed and de-

1 See also Com. v. FTomer, 153 Mass. 343 ; Callahan v. Callahan, 36 So. Ca. 4.')4
;

Lowe V. Harris, 112 No. Ca. 472. Compare Cooley Const. Lim , 6th cd. 110-113, as

to declaratory statutes .
" But in any case the sul)stance of the legislative action should

be regarded rather than the form ; and if it appears to he the intention to establish

by declaratory st.atute a rule of conduct for tlic future, tlie courts should accept and

act upon it, without too nicely inquiring wliether the mode by which the new rule

is established is or is not the best, most decorous, and suitable that could have been

adopted." lb. 113. — Ed.
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clared to be valid, as to the principal, interest and bonus." It was
claimed on the part of the defendants that this Act was unconstitu-

tional and invalid, and that the loan secured by the mortgage was to

be regarded as usuiious, and that all payments of interest and bonus
that had been made upon it were to be applied, under the statute with

regard to usury, in reduction of the principal. It was agreed that the

sum due upon the mortgage note, if such application was made, was

$545, and if not made, and the plaintiffs were entitled to recover the

whole amount of principal, interest and bonus, that the sum duo was
$1,083.10.

Upon these facts the case was reserved by the Superior Court for the

advice of this court.

Blackman and Ives, for the plaintiffs. Hooker and Harrison, for

the defendants.

McCuRDY, J. The restricting of the price to be paid for the use of

money is everywhere a statutory regulation. In the absence of unfair-

ness or oppression there is no moi-e inherent wrong in receiving ten

dollars for the loan of one hundred dollars for a jear than in taking

the same sum for the use of any other article.

B}' the law of 1850, the lender and borrower in certain cases were

allowed, in addition to the regular rate of interest, to agree upon a

bonus to be paid for the money loaned. According to an understand-

ing of this statute which prevailed throughout the State, it was gener-

ally arranged that this bonus should take the form of a monthly per-

centage, instead of a gross sum in advance. That construction was

held in the case of Mutual Savings Bank, etc. v. Wilcox, 24 Conn.

147, to be erroneous; whereupon the law of 1856 was enacted. It is

admitted that this statute applies directl}', in its meaning and its terms,

to the case before the court, and the only defence is that the law

itself is void. There is nothing in the contract in question which this

court can say is unfair or unjust. The difficulty in enforcing its execu-

tion which was created by the doubtful phraseology of one statute, was

removed by the positive provisions of the other, and the parties were

thus left to their original agreement, unembarrassed by the mistakes of

form.

It is not easy to see how the objection of the respondents can be

sustained, except b}- taking the broad ground that a retroactive law

is of course and under all circumstances to be treated as a nullit}'—
a position which we cannot believe any court in this countrj- at the

present time would be likely to assume ; for healing enactments are

found absolutely necessary, continually, and under all governments,

to remedy the evils arising from human imperfections.

This subject was thoroughl}- investigated in the case of Goshen v.

Stonington, 4 Conn. 209, and the questions now raised were elabo-

ratel}' discussed and were supposed to be settled. The retroactive law

objected to in that case was far more extensive in its effects than the

statute of 1856. It made husbands and wives of persons who. except
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for its provisions, were single. It made children legitimate who were

otherwise bastards. It altered settlements, and conferred new rights,

and imposed new duties and restrictions upon towns and individuals.

It changed lines of descent and deranged rules of property. The

principle adopted was, in substance, that when a statute is expressly

retroactive, and the object and effect of it is to correct an innocent

mistake, remedy a mischief, execute the intention of parties, and pro-

mote justice, then, both as a matter of right and of public policy affect-

ing the peace and welfare of the community, the law should be

sustained.

That decision has been followed in this State in the cases of Bridge-

port V. Huhbell, 5 Conn. 237 ; Mather v. Chapman, 6 Id. 55 ; Beach

V. Walker, Id. 190 ; Norton v. Pettibone, 7 Id. 319 ; Booth v. Booth,

Id. 350 ; and Savings Bank v. Bates, 8 Id. 505. The last case is

nearl}' identical with the present.

The case of Goshen v. Stonington has become a leading one

throughout the country, and its reasonings and results have been

generally approved, although it must be admitted there are numerous

dicta and some decisions which seem to militate against them. We
deem it unnecessary to review the cases elsewhere, as the decisions

in this State are so numerous, uniform, manifestly' just, and entirely

satisfactory-. We advise judgment for the plaintiffs for the full amount
of their claim.

In this opinion the other judges concurred.

Judgmentfor plaintiffs for full amount}

1 " But it is said that this is a retro.spective Act, which gives validity to a void transac-

tion. Admitting that it does so, still, it does not follow that it may not be within the

scope of the legislative authority, in a government like that of Khode Island, if it

does not divest the settled rights of property. A sale had already been made by the

executrix under a void authority, but in entire good faith (for it is not attempted to

be impeached for fraud), and the proceeds, constituting a fund for the payment of

creditors, were ready to be distributed as soon as the sale was made effectual to pass

the title. It is but common justice to presume that the legislature was satisfied that

the sale was bona Jide, and for the full value of the estate. No creditors have ever

attempted to disturb it. The sale, then, Avas ratified by the legislature, not to destroy

existing riglits, but to effectuate them and in a manner beneficial to the parties. We
cannot say that this is an excess of legislative power, unless we are prepared to .say

that, in a State not having a written constitution [see supra, p. 78, n. 1.— Ed.], Acts
of legislation having a retrospective operation are void as to all persons not a-^senting

thereto, even though they may be for beneficial purposes, and to enforce existing rights.

We think that this cannot be assumed as a general principle by courts of justice.

The present case is not so strong in its circumstances as that of Cn'lder v. Bull, 3 Dall.

Rep .380, or Hire v. Parktnan, 16 Mass. Rep. 326, in both of which the resolves of the
legi.slature were held to be constitutional."— Story, J., for the court, in Willcmsun
V. Leldiid, 2 Pet. 627, 661.

Compare Daniel, J., for tlie court, in Baltimore ^ Sus(]uehanna Railroad Company
V. Nesbit, 10 How. 395, 401. —Ed.



1508 WOAKT 0. WINNICK. [CHAP. VIIL

WOART V. WINNICK.

New Hampshire Superior Court of Judicature. 1826.

[3 iV. //. 473.] 1

[On demurrer to the defendant's plea of the Statute of Limitations.]

Moody and Crosby^ for the plaintiff. Lyford, for the defendant.

Richardson, C. J., delivered the opinion of the court.

The statute of June 30, 1825, entitled " an Act for the limitation of

actions and preventing vexatious suits," is, b}' its express terms,

applicable only to actions commenced after its enactment ; and the

last section of that Act repeals all the statutes, which were previously in

force, for the limitation of personal actions. If, therefore, the repeal-

ing clause of that statute can take effect with respect to actions which

were pending on the 30th June, 1825, there is now no statute of limi-

tations which can be held to be a bar to such actions.

But it is contended on the part of the defendant that the repealing

clause of that statute is, so far as regards actions then pending, repug-

nant to the Constitution of this State, and therefore wholly inopera-

tive ; and the question, which this case presents for our decision, is

whether that clause in the statute is in that respect warranted by the

Constitution.

The clause in the Constitution upon which the defendant relies, is

the 23d article in the bill of rights. " Retrospective laws are highly

injurious, oppressive, and unjust. No such laws, therefore, should be

made, either for the decision of civil causes, or the punishment of

offences." We shall, therefore, proceed to examine that article, and

endeavor to ascertain its meaning, and to see in what cases and to

what extent it is to be considered as a limitation of the power of the

legislature.

It is evident from this article in the bill of rights, that there are

difiEerent kinds of retrospective laws ; for two species are here enumer-

ated— retrospective laws for the decision of civil causes, and retro-

spective laws for the punishment of offences. We shall, in the first

place, advert to retrospective laws for the punishment of offences, or to

ex ^jostfacto laws, as they are usually called : because their nature seems

to be better defined and settled in the books, than that of any other

species of retrospective laws ; and the general principles, which have

been settled in relation to that kind, may throw some light upon the

nature of retrospective laws for the decision of civil causes, and aid us

in determining, whether the repealing clause in the statute, which we

are now examining, is a retrospective law for the decision of civil

causes, within the meaning of that article in the bill of rights. . . .

1 The statement uf the case is omitted.
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It therefore seems that a retrospective law for the punishment of an

offence, within the meaning of our bill of rights, must be a law made

to punish an act previousl}" done, or to increase the punishment of such

act, or in some way to change the rules of law in relation to its punish

-

ment, to the prejudice of him who committed it. In other words, it

must be a law establishing a new rule for the punishment of an act

already done.

The only object of this clause in the bill of rights was to protect

individuals against unjust and oppressive punishment. Therefore,

while it withholds the power to make retrospective laws for the punish-

ment of offences, it leaves to the legislature the power to make such

laws, at its discretion, for the mitigation of punishment.

A very different language is used in the other clause of this article iu

the bill of rights. No retrospective law should be made for the decision

of civil causes. Here the object of the clause is to protect both parties

from an}' interference of the legislature whatever, in any cause, by a

retrospective law.

A law for the decision of a cause is a law prescribing the rules by

which it is to be decided ;—a law enacting the general principles by

which the decision is to be governed. And a retrospective law for the

decision of civil causes is a law prescribing the rules by which existing

causes are to be decided, upon facts existing previous to the making

of tlie law. Indeed, instead of being rules for the decision of future

causes, as all laws are in iheir very essence, retrospective laws for the

decision of civil causes are, in their nature, judicial determinations of

the rules by which existing causes shall be settled upon existing facts.

The}- may relate to the grounds of the action, or the grounds of the

defence, both of which seem to be equally protected by the Constitu-

tion. And as, on the one hand, it is not within the constitutional

competency of the legislature to annul by statute any legal ground on

which a pending action is founded, or to create any new bar by which

such an action may be defeated; so, on the other hand, it is believed

that no new ground for the support of an existing action can be created

b}' statute, nor any legal bar to such an action be thus taken away.

A statute attempting any of these things, seems to us to be a retro-

spective law for the decision of civil causes within the prohibition of

this article in the bill of rights. It is the province of the legislature

to provide rules for the decision of future causes. It is the province

of courts to determine b}' what rules existing causes are to be decided.

There are several adjudged cases which seem to us clearly to show

that this is the true meaning of the clause in the bill of rights which

we have now under consideration. . . . [Here follows an account of

the case of Dash v. Van Kleeck, supra, p. 1498.]

In the case of the Society v. Wheeler et ah, 2 Gallison, 105, a writ of

entry was brought in the Circuit Court of the United States in the year

1807, to recover a tract of land in Westmoreland, in tliis State. Tlie

tenants alleged that they had been in possession of the land under

VOL. 11. — i\
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a suijposed legal title, more than six years before the commencement

of the action, and had made improvements ; and they claimed to be

allowed for the increased value of the land, a sum equal to such in-

creased value. The jury found the value of tlie improvement, but the

demandants moved for judgment, notwithstanding the verdict with

respect to the improvements, on the ground that the statute of June

19, 1805, was, in respect to that case, a retrospective law prohibited

b}^ the Constitution, the possession of six years not having elapsed

after the making of the statute, and before the commencement of the

action. Stor}-, J., held that, " upon principle, ever}' statute which takes

away or impairs vested rights, acquired under existing laws, or creates

a new obligation, imposes a new dut\-, or attaches a new disability, in

respect to transactions or considerations already past, must be deemed

retrospective," and that the statute of June 19, 1805, would, if applied

to that case, be a retrospective law for the decision of a civil cause,

within the prohibition in our Constitution. He therefore held that the

statute could apply only to cases where there had been possession for

six years after the passage of the statute.

In Ilolden v. Jajiies, 11 Mass. Rep. 396, it was decided in the

Supreme Court of Massachusetts that the legislature could not suspend

the operation of a statute of limitations in favor of one individual onl}'.

In delivering the opinion of the court, Jackson, J., said, " it would not

be an exercise of greater power to enact that Mr. James, the defendant

in this suit, should not be held to answer to any suit commenced against

bim, as administrator, after the expiration of two years from the time

of his accepting that trust, than it would be to enact, that he should be

held to answer to any such suit commenced within six years. It could

not in either case be properly considered a suspending of the law which

limits such actions to four years, but it would be enacting a new and

ditferent rule for tlie government of one particular case."

The case of Walter v. Bacofi, 8 Mass. Rep. 468, was debt upon a

bond, with a condition that Bacon should continue a true prisoner in

the jail at Cambridge. Soon after the bond was made, Bacon went

into a private house within the limits of the prison to which he had been

committed, and so, according to the decision of the Supreme Court in the

case of Baxter v. Taber, 4 Mass. Rep. 361, committed an escape ; and

a suit was accordingly brought against him on the bond. After all this

the legislature passed an Act declaring that no person, having given

bond to continue a true prisoner, should be considered as having com-

mitted an escape in consequence of having entered upon any private

estate ; and the question was, whether that Act could apply to that

case? It was decided that the Act might be so applied without any

violation of the Constitution of that State. But it appears by the

remarks of Sewall, J., in Patterson v. Fhilbrick, 9 INIass. Rep. 153,

that some of the judges did not concur in the decision ; and it is very

much to be regretted that the opinions of the learned and able judges

who considered the case, do not more fully api)ear in the report. The
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decision seems to be in direct opposition to the principles laid down
by Kent, C. J., in Dash v. Van Kleeck, and approved by Storj', J.,

in /Society v. Wheeler, 2 Gallison, 139. But whether such a law

was repugnant to the Constitution of Massachusetts or not, it is un-

necessar}' to inquire in this case. It is believed that such a law so

applied, would, without doubt, be considered in this State as a retro-

spective law for the decision of civil causes, and repugnant to our

Constitution.

In the case of llerrill v. Sherburne, 1 N. H. Rep. 199, a statute,

purporting to grant a new trial in a civil cause, after a final judgment

had been rendered, was held to be a retrospective law, within the mean-

ing of this clause in the bill of rights, and wholly inoperative.

But it has been decided in this court that an action brought upon

a statute to recover a penalty, might be defeated by a repeal of the

statute after the action was commenced. Leivis v. Foster, 1 N H.

Rep. 61. In that case, however, no objection was taken b}' counsel to

the validity of the repealing statute ; nor was its validit}' examined

\>y the court.^ It will, therefore, remain to be decided hereafter,

whether such an action can be so defeated consistently with this clause in

the bill of rights. For an action of debt to recover a penalty is a civil

cause. 1 Gallison, 179 ; 2 Bos. & Puller, 532, note. And he, who first

commences an action for a penal t}', has a vested right. 6 John. 101.

The Act which repeals the law on which the action is founded, estab-

lishes a new rule for the decision of an existing cause ; and it will

deserve great consideration, whether, with respect to such causes, it

must not be adjudged repugnant to the Constitution, and void. But

the point yet remains undecided.

We have adverted to these various cases in order to illustrate the

general nature of retrospective laws. There is no safer method to

ascertain the correctness of a particular principle, than a close exam-

ination of it in its application to various particular cases. The more
widely this can be done, the more accurately may its soundness be

tested. No general principle can be safely established by an examina-

tion of its operation in one instance onl3'. The most attentive exam-

ination we have been able to give to the clause in the Constitution,

which we are now considering, has satisfied us that it was intended to

prohibit the making of any law, prescribing new rules for the decision

of existing causes, so as to change the ground of the action, or the

nature of the defence. We think that such was the intention, because

it is fit and proper that the prohibition should go to that extent. Retro-

spective laws of that kind deserve to be denounced, as the}' are de-

nounced in our Constitution, as highl}' injurious, oppressive, and unjust.

They have been denounced hy the most sound and intelligent jurists

and statesmen in every age. We think that such was the intention,

^ But the point appears clearly to have been made by Smith, C. J., in the minutes

of his opinion in the case of Lewis v. Foster, as preserved in an interesting volume of

early New Hampshire decisions. Smith's Reports, 420 (1815).— Ed.
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because the establishment of new rules for the decision of existing cases

is in its nature an exercise of judicial power — a power which the

thirt3'-seventh article of the bill of rights declares ought to be kept

separate from, and independent of, the legislative power ; and because

the union of the legislative and judicial power in the same branch of

the government is, in its very essence, tyranny. We think that such

was the intention, because it is most manifestly injurious, oppressive,

and unjust, that after an individual has, upon the faith of existing

laws, brought his action, or prepared his defence, the legislature

should step in, and, without any examination of the circumstances

of the cause, arbitrarily repeal the law upon which the action or the

defence had been rested. Such an exercise of power is, in our opinion,

wholly irreconcilable with the spirit of our institutions, and with the

great principles of freedom upon which the}' are founded.

We will now consider how this doctrine of retrospective laws applies

to the case now before us. Woart brought his action against Winnick
on the 12th April, 1825, upon a note made in the year 1817. B}' the

law, as it stood when the action was brought, AVinnick had a right to

insist upon the lapse of six j-ears after the promise, and before the

commencement of the action, as a legal defence to the action. But, if

the last section of the statute of June 30th, 1825, repeals the statute

on which that defence rested, he has now no defence in that respect.

That to give the statute that construction and operation, in relation to

this cause, would be to make it a law prescribing a new rule for the

decision of an existing cause, is much too clear to need elucidation.

By the rule of law in force when this action was commenced, this de-

fendant is entitled, upon these pleadings, to judgment. If that rule of

law is now repealed, and no longer the rule, the plaintiff is, upon the

same pleadings, entitled to judgment.

And we are of opinion that the statute of June 30th, 1825, does not,

so far as respects actions then pending, repeal the statutes of limita-

tions which had been previously' in force. We think, in the first place,

that the legislature had no constitutional authority so to repeal them.

And, in the next place, we are satisfied that it was not the intention of

the legislature to repeal those statutes with respect to existing actions.

We do not believe that this was the intention of any individual in

either branch. We draw this conclusion from the circumstance that

the statute of June 30th, 1825, adopts not onlj' the principles, but the

language of the former statutes of limitation, and makes no change in

the rule of law. The object seems to have been merely to bring into

one, what was before contained in two statutes, with the addition of

one or two new rules of law in relation to actions against executors

and administrators. We think that the intention of the legislature

was that the rules of law contained in the repealed Acts should remain

unaltered, and be applied to all cases, as well those that were pending,

as those that were to be afterwards commenced. Upon any other view

of the statutes, it would be very questionable whether the statute of
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June SOtli, 1825, could be now applied, consistent!}' with the Constitu-

tion, to any action since commenced, the cause of which existed when

that Act was passed. But by considering that Act as merel}' re-enacting

an existing rule, all objection vanishes. It is probable that the sixth

section of that statute can be applied only to those who may become

executors or administrators after the passage of the statute.

This construction of the repealing clause in the statute is, we concede,

contrar}' to the letter. But it is required by the Constitution. It is in

accordance with what we believe to have been the intention of the

legislature. It is justified by the soundest rules of construction, and

is warranted by many authorities entitled to the highest respect. Med-

ford V. Learned, 16 Mass. Rep. 215 ; Williams v. Pritchard, 4 D. &
E. 2 ; 7 John. 477 ; Couts v. Jeffries, 4 Burr, 2460 ; Whitman v.

Ilapffood, 10 Mass. Rep. 437; 2 Gall. 105; 2 Shower, 17; 2 Mod.

310 ; 2 Lev. 227 ; 2 Jones 108 ; 1 Vent. 330 ; 8 Mass. Rep. 423.

We are therefore of opinion that there must be

Judgment for the defendant.

In ClarJc v. Clarh, 10 N. H. 380 (1839), on a libel for divorce for

desertion from P^eb. 28, 1836, grounded on a statute of July 6, 1839,

allowing a divorce for three years' desertion, Parker, C. J., for the

court, said:— "The 23d article of the Bill of Rights denounces

retrospective laws as 'highly injurious, oppressive, and unjust,' and

declares that ' no such laws should be made, either for the decision of

civil causes, or the punishment of offences.'

" In Woart v. Winnich, 3 N. H. Rep. 481, this court held, that this

clause, so far as it applied to civil causes, * was intended to prohibit

the making of any law prescribing new rules for the decision of exist-

ing causes, so as to change the ground of the action, or the nature of

the defence,' That was sufficient for the case then under considera-

tion, which was in fact pending when the law then in question was

passed. But the considerations there suggested evidently point to a

broader application of it than one which would make it operative

merely upon actions, or causes, pending in court at the time of the

passage of the Act. A law may be retrospective in its operation, if it

affect an existing cause of action, or an existing right of defence, by

taking away or abrogating a perfect existing right, although no suit or

legal proceeding then exists. Of course it is not intended to den}* the

right of the legislature to vary the mode of enforcing a remedy ; or to

provide for the more effectual security of existing rights ; or to pass

• laws which change existing rules, under which rights would be acquired

by the lapse of a certain period of time, part of which has already

passed. The statute of limitations may be changed by an extension of

the time, or by an entire repeal, and affect existing causes of action,

which by the existing law would soon be barred. In such cases the

right of action is perfect, and no right of defence has accrued from

the time already elapsed. But if a right has become vested, and per-



1514 CLARK V. CLARK. [CHAP. VIIL

feet, a law which afterwards annuls or takes it awa}', is retrospective.

Thus a law which sliould provide that promissor}' notes made payable

on demand should be payable at the expiration of a year, and that no

suit should be maintained upon them until the expiration of that time,

if applied to existing contracts of that character, would be a retrospec-

tive law for the decision of a civil cause, not only in relation to actions

then pending upon such contracts, but also as to all notes of that

description then in existence. And so of any other law which impairs

vested rights acquired by existing laws. 3ferrill v. Sherburne, 1

N. H. Rep. 213. To subject a party to the payment of damages, or to

other loss or detriment, upon considerations entirely past, is within the

principle. Thus a statute of this State, passed in 1805, made pro-

vision, that where there had been peaceable possession and actual

improvement of land b^' virtue of a supposed legal title, under a Jo??«

fide purchase, for more than six years before the commencement of an

action for the recover}'^ of it, the tenant should be entitled to the in-

creased value of the premises by virtue of buildings and improvements,

if the demandant recovered. In an action brought in 1807, it was held

that the Act, applied to a possession existing, and to improvements

made, prior to its passage, was a retrospective law, within the clause

of the Constitution already cited. Society v. Wheeler, 2 Gall. R. 105.

" A statute which attempts to confer authority upon the court to grant

a divorce, for matters already past, and which, at the time when they

occurred, furnished no ground for a dissolution of the marriage, or for

other legal proceedings, is, in our view, clearly a retrospective law, and

well entitled to the epithets applied to such laws in the Constitution.

On the supposition that the past matter, which is thus made the ground

of a divorce, was of a character inconsistent with the perfect obligations

of the marriage covenant, and such, therefore, as could not be justified,

or even excused, in a court of morals ; still, if it was not such as sub-

jected the party, when it took place, to any penalty or punishment ; or

entitled the other party to any remedy ; and, especially, if it was not

such as then furnished any ground upon which a dissolution of those

obligations could be sought or predicated ; it must, by a law making it

a ground for a divorce, have a different character and operation

bestowed upon it. Its legal character would thereby be changed, and

its effect enlarged. That which, if not of itself innocent, was not,

when it occurred, such a breach of marital obligations as to warrant an

interference with them, would be made operative, not only to release

one party from the further obligations of what is generally admitted to

be a contract, but would be made the means of depriving the other

party of the benefit of those obligations, and of riglits of property

derived from them. It would subject that party to loss and detriment

for past acts, altogether by the retrospective operation of the law

which authorized and gave effect to the divorce. Such a law cannot

enforce the obligations of the marriage, nor is it a provision relating to

the remedy merely ; for whatever breach may have occurred, the obli-
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gation of the contract still remains, and requires a prospective perform-

ance of marital duties. ' But the principle upon which the law must be

founded, would, if admitted, dissolve all marriages at the will of the

legislative power.

" Desertion for three years, by the husband, coupled with neglect to

make suitable provision for the support and maintenance of the wife,

where it was in his power so to do, has, for a long period, furnished a

sufficient cause for a dissolution of the marriage, in this State. But,

under that statute, if the husband had not pecuniary ability, there was

no cause for a divorce. The present Act makes desertion alone, b}'

either party, for the term of three years, if without sufficient cause and

against the consent of the other, a substantive ground of divorce. It is,

therefore, a new cause ; and that part of the Act which attempts to

make such desertion, then past, sufficient, must, if enforced, impair

vested rights, provided there are any vested rights in the existence of a

marriage. We shall not add to the length of this opinion, by attempt-

ing to show that such rights exist.

*' But in order to bring a law within the constitutional provision we are

considering, it must be a law for the decision of a civil cause, or for the

punishment of an offence.

" All retrospective laws are not within the prohibition, notwithstand-

ing the general terms of the first part of the article. They may be

made for the mitigation of punishment. 3 N. H. Rep. 476.

"That a retrospective law for a divorce operates oppressively and

unjustly, however, tends to show that it is within the condemnation of

the Constitution. . . .

" Considering a petition for a divorce as a civil and private prosecu-

tion, so much of the statute as purports to authorize a divorce on
account of desertion which had occurred prior to its passage, must be
held to be a retrospective law for the decision of a civil cause, and as

such within the constitutional prohibition.

"That part of the Act which provides for divorces on account of

desertion and refusal to cohabit for three years after its passage, is

not objectionable, notwithstanding it may operate upon existing

marriages. Regulations intended to enforce the obligations of the

contract in future, impair no vested rights. The contract of marriage,

it is well understood, is subject to them, and all persons may avoid

their operation by an adherence to the duties imposed by the contract

itself.

" And we have no doubt that the legislature may so amend the Act
that a continuance of a prior desertion, for a period after the passage
of the new statute long enough to give a reasonable time for a return,

and a resumption of marital duties, shall be a good cause for a dissolu-

tion of the marriage.^ Zibel dismissed."

^ " The broadest construction of the constitutional rules which forbid retrospective

legislation, would recjuire that all statutes affecting in any way a civil cause, must be
so entirely prospective, that no new rule could be applied in the decision of a cause
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which did not exist when the right of action accrued. But a construction so broad as

this could not be reasonably held, since the effect would be that no change could be

made in the courts or course of justice which would affect the actions or causes of

action then existing.

" The courts, therefore, have everywhere recognized a distinction between statutes

affecting rights, and those affecting remedies only. The rights of parties cannot be

changed by legislation; but no party has a vested right to any particular remedy.

Shaw, C. J., 6 Pick. 508. This distinction is discussed by Story, J., Story Const.

236, and the cases decided in the U. S. courts, there collected. The result of the

numerous decisions to be found there, and in the Keports of the several States is,

that a statute which changes or modifies the remedy of a party for the recovery of his

claim, wliich limits or restricts the process by which it is to be enforced, or changes

the tribunal by which it is to be heard, or reduces or enlarges the time within which

the action must be prosecuted, is not within the prohibition of the Constitution as a

retrospective law, so long as it leaves to tlie party, practically, a suitable remedy to

enforce his rights before a tribunal properly constituted, and with proper process to

afford him redress. But if a law, though in form applying to the remedy only, prac-

tically deprives either party of any vested right, either of action or defence, it is un-

constitutional and void.

" Courts may be changed ; one may be abolished and another substituted ; or the

jurisdiction may be transferred. Wales v. Belcher, 3 Pick. 508; Commonwealth v.

Phillips, 11 Pick. 28; Commonwealth v. Ilamjiden, 6 Pick. 501.

" The process may be changed, as by abolishing arrests for debt. Stockintj v. Hunt,

3 Deuio, 274 ; Hope v. Johnson, 2 Yerg. 125 ; Gnii/ v. Monroe, 1 McLean, 528 ; Wood^

fin V. Hooper, 4 Humph. 13 ; Fisher v. Luckeij, 5 Blackf. 373 ; Reed v. Bank, 10 Shep.

318; Bank v. Langworth, 1 McLean, 35; Bank v. Freese, 6 Shep. 109.

"New parties may be authorized to maintain suits, as executors, heirs, assignees,

&c. Wilbur v. Oilman, 21 Pick. 250; Harlan v. Sigler, 1 Mor. 39; Crawford v. Bank,

7 How. U. S. 279 ; Holijoke v Hoskins, 9 Pick. 259.

" The action may be changed ; as by substituting case for debt or trespass ; or pro-

ceedings at law for those in equity, or vice versa. Paschall v. Whitaett, 11 Ala. 472;

Thai/er v. Seavei/, 2 Fairf. 284 ; Bartlett v. Lanrj, 2 Ala. 401 ; Woods v. Bruce, 5 How.

Miss. 285. New rules of evidence or practice may be established. Kendall v. Kings-

ton, 5 Mass. 524 ; Knight v. Dorr, 9 Pick. 48 ; Ballard v. Ridyely, 1 Mor. 27 ; Ingra-

ham v. Doolei/, 1 Mor. 28; Lane, apt., 3 Met. 213; Mc William v. Sprague, 4 How.

Miss. 647; Fales v. Wadsworth, 10 Shep. 553.

" New final process may be established or substituted. Bemis v. Clark, 11 Pick. 452.

New modes of executing such process, or of preserving their lien, new exemptions of

property and new modes of relief from imprisonment, may be provided; Sommers v.

Johnson, 4 Ver. 269; Tarplei/ v. Hamer, 9 S. & M. 310; Newton v. Tihbats, 2 Eng.

160 ; Bronson v. Newbury, 2 Doug. 38 ; Rockwell v. Hubbell, 2 Doug. 197 ; Read v. Ful-

ham, 2 Pick. 158.

" And of none of these things has a party any right to complain, as violations of the

Constitution, so long as the laws leave to him a competent court, bound to administer

justice to him according to the rights the law gave him when his right of action or

defence became vested, with means and powers to accomplish its duties, and suitable

process of which the p<arty may avail himself.

" It may be deemed settled, that a bar, under the statute of limitations, once estab-

lished, is a vested right, of which a party cannot be deprived by legislation. Briggs v.

Hubbard, 19 Ver. 86; 3 N. H. Rep. 481 ; and that a statute which sliould attempt to

establish a new limitation, so that a right of action then vested Jind perfect will be

taken away at once, so that no action can be afterwards maintained upon it, is retro-

spective and void as to all rights of action so affected. Brxice v. Schugler, 4 Gilm.

221 ; Maltbg v. Cooper, 1 Mor. 59 ; 4 N. H. Rep. 16 ; 2 Gall. 139 ; 4 N. H, Rep. 287

;

10 N. H. Rep. 380.

"And this rule, we think, must be equally applied to all those cases where, though
the statute does not in terms interpose an instantaneous bar, yet the time of limitation
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KENT V. GRAY.

Supreme Judicial Court of New Hampshire. 1873.

[53 N. H. 576.J

Debt, hy "Richard P. Kent, George A. Cossitt, and George O.

Roscers, the health officers of the town of Lancaster, who sue this

action as well for the county of Coos as for themselves," against

Hosea Gra}', for penalties under Gen. Stats., ch. 101, sec. 8. At the

July term, 1872, it was decided, on demurrer, that sec. 1 of ch. 248,

Gen. Stats., authorized the action to be brought by one person onl}',

and that it could not be maintained by three plaintiffs. The actiou

was brought before 1872. Chapter 39 of the Laws of 1872 provides,

— "In all civil proceedings, when two or more are joined as plaintiffs,

the writ or other process may be amended b}' striking out the name of

any plaintiff before the evidence is closed, or the case is submitted ;

"

and " this Act shall take effect upon its passage and appl}^ to existing

suits." At the November term, 1872, the plaintiffs moved to amend

the writ by striking out the names of two of the plaintiffs ; and the

motion was reserved.

May & Drew, and Crawford, for the plaintiffs. Burns & Heyioood,

Fletcher & Heywood, and G, A. Bingham, for the defendant.

Doe, J. Can the Act of 1872 be constitutionally applied to penal

suits existing at the time of its passage?

In Rich V. Flanders, 39 N. H. 304, it was held by a majority of

the court that the legislature could, by a general Act, remove the com-

mon-law disability of parties to testifj' in pending as well as future

suits. The objection to retrospective laws is declared, in article 23 of

the Bill of Rights, to be, that they " are highly injurious, oppressive,

is ni.ade so short that practically the party is deprived of the right to which he is by

law entitled.

" What limitation is thus short in practice must, of course, be determined upon the

circumstances of each case. In all such cases it must be undei'stood that no legisla-

ture could have intended to violate the Constitution, or to tread under foot the great

principles of justice. And such a proviso, limiting the construction of the statute,

must be implied as will prevent injustice, and give to all parties a reasonable opportu-

nity for the prosecution of their rights. Briags v. Hubbard, 19 Ver. 86; Dash v. Van

Kleeck, 7 Johns. 477.

" Subject to these qualifications, the statutes of limitation may be changed at the

pleasure of the legislative power, either by enlarging or restricting the period within

which suits may be brought; and it is wholly immaterial whether the time of limita-

tion has already expired in part or not, provided a sufficient time remains before any

claim in question becomes barred, to enable tlio claimant by the use of reasonable dili-

gence to save his claim by a suit. Smith v. ^[orrison, 22 Pick. 4.30; Call v. Ha(j(jer, 8

Mass. 423 ; Pearce v. Patton, 7 B. Mon. 162 ; Beal v. Nason, 2 Shcp. 344.

" As there can be no doubt that tliis statute allowed ample time to the plaintiff to

bring his action, the objection lie takes to tiie second plea cannot prevail, and there

must be judgment on the demurrer for the defendants."— Bell, J., for the court, in

Willard v. Harvey, 24 N. H. 344, 352.— Ed.
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and unjust." The objection is substantial, not formal, — reasonable,

not technical ; and the reason of the objection, like the reason of all

law, is to be considered in interpretation and administration. The

reason of the constitutional prohibition of retrospective legislation is,

the material and substantial injury, oppression, and injustice caused b}'

its practical operation.

Taking the prohibition in the reasonable and equitable sense, explicitl}'

announced in the Bill of Rights as a prohibition of the injustice of

retrospectively converting right into wrong or wrong into right, and

applying it in that sense to the case of Rich v. Inlanders, it might be

argued that, in allowing both parties to testify, there was no such trans-

mutation, but merely a grant of equal rights to both parties by an im-

partial enlargement of the bounds of competent evidence on each side

of the issue, not changing the issue, or the right to be established, or

the wrong to be redi-essed, or the form or substance of the remedy
;

that, giving both parties the additional means of showing the truth,

and proving and disproving the right asserted or the wrong complained

of, and demonstrating what was right and what w^as wrong, was neither

an injury, nor otil)ression, nor injustice, in a moral or legal sense, and,

therefore, not witliin the constitutional prohibition ; that allowing the

parties to testify did not alter the character or effect of competent evi-

dence, but only increased its quantity ; that neither party had a vested

right in the exclusion of evidence and the suppression of the truth, on

the trial of an unaltered issue, upon the determination of which de-

pended the vindication of an unaltered right by an unaltered remed\',

or the discharge of the defendant from an unaltered claim, on unaltered

grounds, in an unaltered process ; that there could be no right upon

which the additional testimony of tlie parties would have an injurious,

oppressive, or unjust effect, in the sense of the words as used in the

Bill of Rights ; that the objection to such an impartial increase of the

bulk of competent evidence, leaving the general character and weight

of evidence unchanged, stands upon two presumptions not recognized

by law, — 1. That the parties will testify falsely ; 2. That the tribunal

trying the facts wnll be incompetent to perform its duty, — or, that the

more light a competent tribunal has, the more unable it will be to see

the truth ; that the constitutional prohibition is to be construed by the

principles of natural justice on which it professes to rest, and which it

professes to guarantee and enforce ; that no principle of justice is vio-

lated by removing from both parties a disability to tell their own stories
;

that the Act allowing parties to testify was an enabling and not a dis-

abling Act ; that it merely enabled each party to put himself and the

other party on the stand, and throw more light on their unaltered con-

troversy ; that it would be a very different thing if the legislature should

undertake to give artificial weight to a certain class of evidence in a

pending suit, as by declaring certain proof to he prima facie evidence

(Chappell V. Purday, 12 M. «fe W. 303, 306, where Lord Abinger

thought the legislature did not intend, by an ex post facto law, to give
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one party to a suit already commenced so great an advantage over his

adversaiy) ; that it would also be a very diflerent thing if the legislature

should undertake, b}- a disabling Act, to render a competent witness

incompetent in a pending suit; that it might be injurious, oppressive,

and unjust, by a retrospective statute, to deprive a party to a pending

suit of the means of showing the truth ; that to destroy the competency

of a witness might unjustly defeat the part}- having the burden of proof,

— might unjustly defeat either party,— by depriving him of evidence

of the truth on which he relied and had a right to rel}' ; that, although

the court could decide the constitutional question only upon general

principles of justice, and not b}' examining all the evidence in each

case, and ascertaining whether the exclusion of a certain witness

would unjustly affect the verdict and the right in controversy, it could

not be presumed that the exclusion would have no unjust effect ; that,

although the court could not decide the constitutional question by

investigating the proceedings in each case, and ascertaining whether,

as a matter of fact, either party had been properly- induced to prose-

cute or defend the suit b}- his reliance upon the testiraon}' of a particu-

lar witness, it could not be presumed that the prosecution or defence

had not been properly caused by a reliance upon all the testimony that

was competent when the suit was commenced ; that it would appar-

ently be unjust to deprive either part}' of evidence of the truth, by the

competency of which he had been induced to incur expense in the

prosecution or defence, although the removal of an unjust disability of

a witness would not be unjust ; that neither party can justl}' rely upon
the inabilit}' of his adversarv to prove, by his own testimony, the truth

of a controverted fact ; that the only escape from the conclusion reached

in Rich v. Flanders is by way of the possibility of the tribunal being

deceived by the testimony of the parties, and of injustice being done in

consequence of the inability of the tribunal to discern the truth ; and
that such a possibility is no more ground for holding the application of
the enablini,^ Act to pending suits to be unconstitutional, than it would
be for holding every change of the tribunal inapplicable to pending
suits, by reason of the possibility that the new tribunal might not
ascertain the truth which, perhaps, the old tribunal would have
ascertained.

An argument of that kind might be made, in support of the doctrine
of Rich V. Flanders, on very narrow ground. We are not to be under-
stood as saying that it is only on such a ground that the doctrine of
that case can be supported ; but it is suggested that, if such a ground
can be maintained, it would be sufficient for that case.

In the present case, at the time of the passage of the Act of 1872,
there were three plaintiffs, and they, jointly constituting the party
plaintiff, had no right of action against the defendant, and he w.ns

under no liability to them. This state of things the legislature under-
took to change, by allowing two of the plaintiffs to withdraw,— .i pro-

ceeding which, if successfully followed, would, so far as these parties
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are concerned, change no cause of action into a good cause of action,

and operate as a substantial creation of a new suit tliat could be main-

tained, in place of an old one that could not. This is going far beyond

impartially giving both parties additional means of proof. We see

nothing in the doctrine of Rich v. Inlanders that sustains legislation of

this character.

There is much authority for holding, in general terms, that a right to

have one's controversies determined b}' existing rules of evidence is

not a vested right ; that rules of evidence pertain to the remedies

which the State provides for its citizens ; that, like otlier rules affecting

the remedy, the}' must at all times be subject to modification b}' the

legislature ; that changes affecting the remed}' may lawfully- be made
applicable to existing causes of action ; that the changes are not retro-

spective, because they are to be applied in future trials, and are not to

affect previous trials. Coole}-, Const. Lim. 367. But general state-

ments of this kind are to be taken with the broad qualification that the

changes must not infringe the general principles of justice. Retro-

spective laws are unconstitutional and void, because the}* are injurious,

oppressive, and unjust. That is the plain and simple rule laid down
in the Bill of Rights. And an}' generalization founded on the distinc-

tion between right and remedy, is attended with some danger, because

of the difficulty of drawing that distinction so accurately as not to

impair the force of the constitutional prohibition. Undoubtedly, a

remedy may be changed, in some sense, and to some extent, without

affecting a right, — that is, there may be a change in the remedy that

is not injurious, oppressive, and unjust : but it is equally clear that a

remedy may be so changed as to affect a right injuriously, oi>prcssively,

and unjustly, within the meaning of the prohibition.

A statute is not necessarily just and valid because it affects the

remedy. The question is, not whether it affects the remedy, but

whether it affects the remedy in a certain sense, and the remedy only.

This point is forcibly illustrated in the dissenting opinion of Bell, C. J.,

in Mich v. Flanders, 39 N. H. 347, 348. If a statute, in terms made
applicable to pending suits, should provide that no deed should be

received in evidence unless the attesting witnesses were fifty years of

age at the time of the trial, and if the retrospective character of such a

statute were the only objection to its validity, it would not be made

valid by the fact that it affected the remedy. It could not be applied

to pending suits, or to deeds duly executed before its passage, because

it would unjustly affect rights as well as remedies. Legal evidence of

title could not be justly destroyed, however strongly the statute might

profess to be exclusively aimed at the remedy. The principles of jus-

tice, declared by the prohibition of retrospective laws, are not evaded

by words, names, and pretences. And when we have merely ascer-

tained that a statute affects the remedy in some sense or other, we

have made very little progress in the inquiry whether it affects a right,

that is, whether it is unjust on general principles. If a certain change
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can be made in the remed}-, it is because it can be justl}' made : if

a change cannot be made in the right, it is because it cannot be justly

made.

A statute abolishing the action of assumpsit, and substituting for it

the action of debt, might be applied, without injustice, to existing

causes of action not in suit; but it could not be constitutionallj' applied

to oppress a plaintiff in a i)ending suit in assumpsit. Having incurred

expense in bringing a proper suit, and pursuing a remedy provided by

law, it would be unjust to turn him out of court, render a judgment
against him for the defendant's costs, and leave him to another remedy,

In the pursuit of which he might again be defeated in the same manner
by another statute. In one sense, such legislation would affect the

remed}' only ; but, in the constitutional sense, it would be retrospective,

injurious, oppressive, and unjust, and, therefore, unconstitutional

;

and it is not apparent how the constitutional sense, in such a case,

would be elucidated by a distinction between a right and a remed}'.

The injustice would be manifest ; and the test given by the bill of

rights is, not the distinction between right and remed}-, but the distinc-

tion between right and wrong. On other subjects, the ground of judi-

cial decision is not ordinarily understood to be so broad as the general

principles of justice ; but, on this subject of retrospective legislation,

those principles are the constitutional ground ampl}- supported by the

authorities. Cooley, Const. Lim. 369-383. It is said that a defendant

has no vested right in a defence based upon an informality not affect-

ing his substantial equities, and that formal defects and irregularities

may be cured by retrospective legislation. Coolej'' Const. Lim. 370,

383. That is merely saying that the whole subject stands on the

ground of substantial equity. What are formal and what are substan-

tial defects, in particular cases, may not be an easier problem than the

application of the general equitable principle. In whatever form the

question is put, it is not easy to lay down a universal rule (an}' nar-

rower than the general principle), by which such an answer can be

readily obtained, in every case, as the principle requires. It is natural

that courts, pressed by the difficulty and inconvenience of deciding

causes on so broad a principle, and accustomed to the guidance of more
limited rules and specific precedents, should seek some path more
restricted, sharply defined, and easily followed, than the unbounded
expanse of justice. But it may be doubted whether some of the at-

tempts made to lay out such a path have not tended to disseminate

contracted and obscure views of the principle on which the constitu-

tional prohibition is based, and to embarrass its operation.

Without undertaking to establish a rule for the disposition of other

cases of a different kind, we think the application of the Act of 1872
to this case would be an inroad upon the conservative constitutional

ideas that have prevailed in this State. In Woart v. Wi?})iick, 3 N. H.

478, 481, 482, it was held that the legislature cannot prescribe new
rules for the decision of existing causes, so as to change the ground of
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the action or the nature of the defence ; that it is most manifestly

injurious, oppressive, and unjust, that, after an individual has, upon the

faith of existing laws, brought his action, or prepared his defence, the

legislature should step in, and, without an}' examination of the circum-

stances of the cause, arbitrarily repeal the law upon which the action

or the defence had been rested ; that such an exercise of power is

whollj' irreconcilable with the spirit of our institutions, and with the

great principles of freedom upon which they are founded ; and that a

repeal of a statute of limitations could not be applied to a pending

suit to take away a defence that had accrued at the time of the repeal.

Suppose the general statement, that the nature of the defence cannot

be changed, is to be understood with the qualification that the defence

is based upon substantial equit}', and not upon a mere informality

:

the defence here is, that the suit is brought b}' several persons on a

joint cause of action which does not exist ; that the cause of action,

created by the statute, is vested by the statute in the one person who
first brings a suit for the penalty ; that, as the right of action vests in

that one person, it has not vested in these three plaintiff's, Kent, Cos-

sitt, and Rogers, either jointl_y or severally ; that it has not vested in

Kent alone, nor in Cossitt alone, nor in Rogers alone, because neither

of them alone brought the suit, and there is no fact or fiction, recognized

b}' law, that can, in this suit, confer on either one of them a right of

action which is not yet his, and which the law confers only on the one

person who brings the suit ; that the defendant is not now liable to the

plaintiffs, or either of them ; and that, to allow two of them to with-

draw, and the other one to prosecute the suit, would render the defend-

ant liable to a person to whom he is not now liable, — would impose

upon him a liability that has no existence in law or in fact. Is this a

defence of substance and equity, or of form and technicality? The

defence of the statute of limitations is, in some cases, inequitable in

point of fact ; but it was held, in Woart v. WinnicJc, that, as a matter

of law, it is a defence which it is inequitable to take away by retro-

active legislation. Looking at the origin, nature, and object of the

cause of action in a penal suit of this kind, and the method in which it

accrues to one person, we are unable to sa}- that the defence in this case

is not an equitable one within the meaning and protection of the Bill of

Rights. And, giving eff'ect to the prohibition in the sense of it as

expounded b}' the letter and spirit of our numerous decisions, and the

general understanding of the legal profession, we are of opinion that

the Act of 1872 cannot be applied to this suit, and that the amendment

desired by the plaintiff's cannot be made. Motion denied.
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HART V. HENDERSON.

Supreme Court of Michigan. 1868.

[17 Mich. 218.]^

[Ejectment. Trial without jur}-, and judgment for the plaintiff.

The case comes up on a detailed finding of facts and of conclusions of

law by the court below.]

Dart and Wiley, for plaintiff in error. Huntmgton and Root^ for

defendant in error.

CooLEY, C. J. Henderson, as it appears from the record, brought

ejectment against Hart for a lot of land in the city of Lansing, claim-

ing to recover under a tax sale made for delinquent taxes of 1863.

The taxes for which this sale was made amounted to $22.19, of which

three items, amounting to $7.57, were conceded by the parties on the

trial to have been illegally assessed, and the circuit judge so found.

Whether the other taxes were legal or not is not found. The tax deed

was clearl}^ void, and being so, it would not, under the statute, be evi-

dence of the correctness of any of the taxes, and Henderson, under

the common-law rule, would be compelled to show their validity by

affirmative evidence.

Under these circumstances, the circuit judge felt bound, under " An
Act to provide for tlie recover}' of taxes paid on real estate b}' persons

claiming title thereto in certain cases," approved March 20, 1865

(Laws, 1865, p. 575), to render judgment against Hart for the full

amount of the taxes for which his land had been sold, including the

costs of advertisement and sale, and twentN'-five per centum interest

thereon ; at the same time that he rendered judgment in Hart's favor

on the main issue in the ejectment suit. And the only question be-

fore us is as to the correctness of this pecuniar}' judgment.

The first section of the Act referred to is as follows :
^ [It is given

in a note below.]

1 The statement of facts is omitted.— Ed.
2 Section 1. The People of the State of Michigan enact, That in all suits and

controversies involving the title to laud claimed by either party, under a conveyance

executed by the Auditor General for non-payment of the taxes assessed thereon, if

such deed shall prove to be invalid for any cause, other than such as are enumerated

in section three of this Act, the lien thereon for State, county, and township taxes, or

for either of them, or for any portion of either of them, which may have been right-

fully assessed, shall not be discharged thereby, but shall remain in full force, and shall

be transferred by said deed to, and vested in the grantee therein named, his heirs and
assigns ; and the owner of such lands shall not thereby be acquitted from the payment
of the taxes for which the same was sold, but the party in such action or controversy,

holding and claiming title under such Auditor General's deed, shall be entitled to judg-

ment or decree in the same action, against the adverse party, for the sum paid upon
such sale for the purchase of said land, and for the sum of all taxes paid upon such

lands subsequent to such sale, by such purchaser, his heirs and assigns, with interest

on each of said sums from the time of payment, at the rate of twenty-five per cent, per
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The true construction of this section is matter of some doubt. It is not

ver}' clear whether its purpose is to give a remedy only for those taxes

which are " rightfully assessed," or for the whole sum paid upon the

sale, whether the land was properly chargeable with them or not. The
latter construction would clearl}' make the Act unconstitutional. While
it is unquestionably within the power of the legislature to cure irregu-

larities in the proceedings for the assessment and collection of any taxes

which are authorized by law, and to perpetuate their lien upon the land

until paid, it is not within its province to declare that a demand which

is asserted against a citizen, without authority of law, shall constitute

a lien upon his property, and that he shall be precluded from asserting

his rights in the courts in regard to the property, except subject to a

judgment for the unlawful demand. Curative statutes may cover any
mere irregularity in the course of proceeding for the enforcement of a

lawful demand ; but they can never cure a want of jurisdiction, either

in tax proceedings or those of any other description. Nothing is a
tax simply because of being called so ; but any proceedings by which a

man's property is to be taken from him on a claim which has no other

basis than the naked declaration of the legislature that it shall consti-

tute a demand against him, is unconstitutional and void, as not being
" according to the law of the land," but, on the other hand, wholly

unwarranted by legal principles. In this case, the circuit judge was to

render judgment upon his finding of facts. That finding did not show
that an}' of the taxes were legal, but it did show affirmativel}' that

more than a third of them were illegal. Under these circumstances,

there was nothing to show that Hart's land was legally chargeable with

anything, and no judgment should therefore have been rendered against

him. The judgment in favor of Henderson must, therefore, be reversed,

with costs of this court.

The other justices concurred.^

annum, and all legal costs, and such costs of suit as the court may award, -which judg-

ment or decree may be enforced as in other cases, and shall remain a lien on such

land until paid ; and the land, or so much thereof as shall be necessary, may be sold

for the payment thereof, with costs, if sold within such reasonable time as the court

may order.

1 " Any statute authorizing the sale of a man's property for taxes which had not

been levied, or where the property was exempt from taxation, or where the property

had not been assessed, or where the taxes had been duly paid, would unquestionably

be a taking in excess and outside of the taxing power, and such taking would not be

with ' due process of law.' So any statute which should attempt to cure such sub-

stantial defects, or should attempt to debar the owner from proving, in defence or

assertion of his right, that a pretended tax sale was wanting in any of these essential

prerequisites, would violate the constitutional prohibition and could not be enforced.
" But outside of these fundamental and quasi-jurisdictional requirements, and with

reference to the time and manner in which the tax proceedings shall be conducted, the

legislative discretion is supreme and cannot be judicially controlled. As the legis-

lature may, in advance, prescribe and direct the time and manner in which these shall

be done, it may likewise provide that failure to comply with such directions shall not

^lefeat the sale, and may constitutionally provide that the tax deed shall be conclusive

evidence that such directions were complied with, as to time, manner, and every other
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In The People v. The Supervisors of Ligliam County^ 20 Mich.

95, 103 (1870), Christiancy, J., for the court, said: "The legisla-

ture, then, having complete power to discontinue this road without the

intervention of any other officers or board, might, if tlie}' saw fit to

delegate it to such officers or board, have prescribed in advance such

terms, conditions, or special proceedings as they chose to prescribe

;

or they miglit have conferred the full power upon such board or officers

without any restrictions or conditions. In short, it would have been

clearly competent to have authorized the Board of Supervisors in

advance in this very instance, to have discontinued this road by the

very proceeding which the board in fact adopted. And if they could

have authorized this in advance, they can equally ratify and legalize

the act when done, and tliat without any reference to tlie question,

whether the board had jurisdiction at the time of doing the act.

" It is upon this principle alone, that various taxes for townsliip

bounties to soldiers could be sustained, based upon votes of the

inhabitants or the action of township officers wholly unauthorized by

law at the time of such votes or action ; as in tlie case of Crittenden v.

Robertson, 13 Mich. 58 ; 3Iiller v. Grandy, Id. 540 ; People v. Super-

visor of Blackman, 14 Mich. 336 ; People v. Supervisor of Onondaga,

16 Id. 254. But in the case of all these taxes the legislature, as in the

present case, might itself have authorized in advance the proceedings

subsequently ratiHed, or might themselves have done the act in ques-

tion, without any such proceeding. There are cases in which the act

in question is, in its nature, such as cannot be done directly* by the

legislature itself, but is required to be done, or considered and deter-

mined upon, by some tribunal or officer, in which it has been properly

enough held that such tribunal or officer must have acquired the juris-

diction to act, before it would be competent for the legislature by a

retroactive statute to cure any defects or irregularities in their

action.

" But these are cases in which the legislature could not themselves

have done the act in question, or could not in advance have given the

jurisdiction to do the act, in the manner in which it has been done.

If any cases have gone beyond this in requiring jurisdiction for such

a purpose, I see no sound principle upon which they can rest. See

Cooley Const. Limitations, 381 to 383, and Id. 371.

" I think, therefore, the Act of March 10, 1869, legalizing the action

of the board in discontinuing the part of the road here in question

must have the same complete effect in this case as if it had been pre-

viously passed, and authorized in advance the very course of action

matter originally within the legislative discretion. Broadly stated, the doctrine is

that the legislature may make the tax deed conclusive evidence of compliance with

every requirement which the legislature might, originally, in the exercise of its discre-

tion, have dispensed with." — Fenner, J., for the court, in In re Dotighix, 41 La Ann.

765, 767. Compare Willis v. ffodson, 29 Atl. Kep. 604 (Md. 1894) ; W<lllams v. Mil-

waukee Assoc, 79 Wis. 524 j Mitchell v. Clark, 110 U. S. 633, 640. — Ed.

VOL. n.— 22
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adopted by the board ; and that it renders the action legal and
valid.

" I think also that this Act is in principle equivalent in its operation to

an Act of the legislature directly discontinuing the road by their own
authority, which they had a clear right to do.

" The circumstance that the Act was passed after the institution of

this suit, and while it was pending, though it may show an exercise of

the legislative power not generally to be commended, has not been
recognized by the authorities as sufficient to invalidate the Act. See
the work of my brother Cooley on Const. Limitations (p. 381), where
the authorities are collected." ^

FORSTER y. FORSTER.

Supreme Judicial Court of Massachusetts. 1880.

[129 Mass. 559.]

Gray, C. J. By the Gen. Sts. c. 12, §§ 28-30, the collector, before

selling real estate for taxes, is required to publish and post a notice of

the time and place of sale, containing, among other things, a substan-

tially' accurate description of the several rights, lots, or divisions of the

estate to be sold. B3' § 33, if the taxes are not paid, he is required,

at the time and place appointed for the sale, to sell b}" public auction

so much of the real estate, or the rents and profits of the whole estate

for such term of time, as shall be sufficient to discharge the taxes and

necessaiy intervening charges ; he is allowed at his option to sell the

whole or any part of the land ; and is directed, after satisfying the

taxes and charges, to pay the residue of the proceeds of the sale, if

an}', to the owner of the land.

In Wall V. WalU 124 Mass. 65, decided on February 8, 1878, it was

adjudged by this court that the collector had no authority to sell an

undivided interest in the land, so as to constitute the purchaser tenant

in common with the owner ; and that, when the only previous notice

was that the land, or such undivided part thereof as might be neces-

sary, would be sold, any sale, although of the entire parcel of land,

was void.

On May 6, 1878, the legislature passed a statute, to take immediate

effect, in these words : " No sale heretofore made of real estate taken

for taxes shall be held invalid by reason of the notice of sale having

contained the words ' or such undivided portions thereof as may be

necessary,' or the words ' or such undivided portions of them as may

I See People v. Supervisors, 26 Mich. 22 (1872),— Coolet, J., for the court: "The
whole may be summed up in a single sentence : that the legislature cannot make valid,

retrospectively, what they could not originally have authorized."— Ed.
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be necessarj'
;

' provided, however, that this Act shall not apply to any

case wherein proceedings at law or in equity have been commenced

involving the validity of such sale, nor to any real estate which has

been alienated since the eighth day of February of the current year and

before the passage of this Act." St. of 1878, c. 229.

The principal question presented and argued in each of these six

cases is whether this statute is constitutional, as applied to sales, no

suit involving the validity of which had been commenced before its

passage, and where tlie real estate sold had not been alienated between

February 8, 1878, and the passage of the Act.

After mature advisement, and careful examination of the numerous

cases cited at the bar, and giving due weight to the strong presump-

tion in favor of the validity of every Act of the legislative department,

all the judges feel themselves compelled by their judicial duty to de-

clare that the statute in question exceeds the constitutional authority

of the legislature in two important respects.

First. The statute assumes to take away private property, without

due process of law, and without compensation. While it is doubtless

the duty of the citizen to pay all taxes legally assessed upon him for

the support of the government, yet the validity of proceedings taking

his land against his will in discharge of his tax depends upon no con-

siderations of equity, but upon a strict compliance, on the part of the

municipal officers, with the regulations previousl}' prescribed b}' statute

for the double purpose of securing the pa3'ment of the tax and of pro-

tecting the citizen against unnecessary sacrifice of his propert}'. Wil-

liams V. Peyton^ 4 Wheat. 77. The statutes under which the sales

in question were made, were framed to carr}' out this purpose b}' au-

thorizing the collector to sell the whole land, or, if it was capable of

division, any part of it ; but giving him no power to sell an undivided

interest therein. The notices given did not conform to those statutes,

because the}' left it in doubt whether the collector intended to sell the

whole of the land, as he lawfull}' might, or to sell an undivided part

thereof, which he had no right to do. When such a notice is the onl}'

notice given, it cannot be presumed that the land brought an adequate

price at the sale ; for persons who might be ready to purchase the

whole land might well be unwilling to purchase an undivided share

which would make them tenants in common with a stranger, and might

for that cause not attend the sale ; and by raason of their absence,

and for want of their bids, the price obtained might be the less,

even if the collector should finally determine, at the moment of the

sale, to put up and sell the whole lot.

Second. The statute is an attempt to exercise judicial power b\' the

legislature. It does not change the law for the future, nor establish a

uniform rule for the past. While it undertakes to confirm past sales,

made upon an illegal and insufficient notice, if no litigation has arisen

concerning their validit}-, and the land has not been alienated since

the decision of this court in Wall v. Wall, it leaves sales already in
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litigation, or of lands which have been alienated since that decision, in

the same condition in wliich the}^ were before the statute was enacted.

Its purport is to let the law, as declared by the decision of this court,

apply to all future sales, and to all past sales coming within the two
excepted classes ; but, as to all other sales already made, to reverse

the rule of law so declared, and to overrule that decision. It in effect

declares that the title to land shall depend upon the questions, whether

a suit to recover it has or has not been already commenced ; whether

the person who owned it at the time of the sale for taxes, relying on
the terms of the statutes under which the sale was made, as showing

that his title was unaffected thereby, or on the decision of this court as

establishing that title, has kept his land, or has parted with it ; and
whether his grantee succeeded to his title before or since that decision.

To illustrate : illegal sales for taxes have been made of two lots of

land ; the owner of one of them has brought an action to recover it

before the passage of the statute ; the owner of the other has not ; the

first recovers his land, the second loses it. Again : the owner of the

one lot had alienated it before the decision in Wall v. Wall, or has

kept it himself; the owner of the other lot has alienated it since that

decision ; in the first lot, the title of the owner or of his grantee is de-

feated ; in the second, the title of the grantee is good.

We find it impossible to reconcile this statute with the fundamental

principles, declared in the Constitution of the Commonwealth, that

ever}' subject has the right to be protected in the enjoyment of his

property according to standing laws ; that his property shall not be

appropriated, even to public uses, without paying him a reasonable

compensation therefor ; that he shall not be deprived of his property

or estate, but bv the judgment of his peers or the law of the land ; and

that the legislative department shall never exercise the judicial power.

Declaration of Rights, arts. 10, 12, 30. . . .

The other cases in which retrospective statutes have been sustained

in this court and in the Supreme Court of the United States (without

considering whether all of the latter which arose in other States could

have been decided in the same way under the Constitution of this Com-
monwealth) are distinguishable from the cases at bar, and may be clas-

sified as follows :

1st. Cases of statutes confirming sales of land under order of court

for an adequate consideration, where there was a want of jurisdiction in

the court, or the deed was irregularly made to another person than the

actual bidder, or the sale was after the time limited in the license,

or the confirming statute was passed upon the petition of all parties

having the legal title. Wilkinson v. I/ela?id, 2 Pet. 627, 661, and

10 Pet. 294; Kearney \. Taylor, 15 How. 494; Cooper y. Robinson,

2 Cush. 184, 190 ; Sohier v. Massachusetts General Hospital, 3

Cush. 483.

2d. Cases of statutes confirming conveyances b}' an executor or

trustee under a will, where the onh' objection was to the manner of his
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previous appointment and giving bond, which might perhaps not be

open to be contested in a collateral proceeding, even if no such statute

had been passed. Weed v. Donovan, 114 Mass. 181; Bradstreet v.

BuUerjield^ ante, 339 ; Bassett v. Crafts, ante, 513. Such statutes

are somewhat analogous to statutes confirming deeds acknowledged

before a person acting as a magistrate, whose commission as such had

expired, which could not have been questioned coUaterall}-, he being

an officer de facto. JBrown v. Lunt, 37 Maine, 423 ; Denny v. Mat-

toon, 2 Allen, 384 ; Sheehan's Vase, 122 Mass. 445, 447 ; Hussey v.

Smith, 99 U. S. 20, 24.

3d. Cases of statutes curing defects in the execution of private

deeds and instruments, so as to give them effect according to the in-

tention of the parties and the equities of the case. Randally. Kreiger,

23 Wall. 137; Wildes v. Vanvoorhis, 15 Graj', 139; Denny v. Mat-
toon, 2 Allen, 377, 378, 383.

4th. Cases of statutes confirming votes of towns for municipal or

public purposes, which are within the paramount control of the legisla-

ture. Thomson v. Lee County, 3 Wall. 327; Beloit v. Morgan, 7

Wall. 619 ; New Orleans v. Clark, 95 U. S. 644 ; Guilford y. Super-

visors of Chenango, 3 Kernan, 143 ; Allen v. Archer, 49 Maine, 346
;

Fredand v. Hastings, 10 Allen, 570.

5th. Cases of statutes confirming informal or irregular assessments

of taxes, so that thej- might be collected in the future, but not under-

taking to give force to illegal seizures or sales of property already

made. Mattingly v. District of Columbia, 97 U. S. 687 ; Grim v.

Weissenherg School District, 57 Penn. St. 433 ; Hart v. Henderson,
17 Mich. 218.

6th. Cases in which the only point before the court was whether the

statute in question contravened the Constitution of the United States,

as being an ex post facto law, or a law impairing the obligation of

contracts. Calcler v. Bidl, 3 Dall. 386 ; Satterlee v. Matthewsoyi, 2
Pet. 3«0 ; Watson v. Mercer, 8 Pet. 88 ; Charles River Bridge v.

Warren Bridge, 11 Pet. 420; Baltimore & Susquehanna Railroad y.

Nesbit, 10 How. 395; Carpenter v. Pennsylvania, 17 How. 456;
Florentine v. Barton, 2 Wall. 210.

The other cases in the courts of various States, cited in argument,
afford no precedent for the action of the legislature in the statute be-

fore us, depend much upon the constitutions and usages of the several

States, and cannot be examined in detail without extending this opinion
to too great a length.

The result is, that in Forster v. Forster the bill in equity by the owner
of the land, to remove a cloud upon the title by reason of a sale for

taxes under a defective notice, is maintained. Davis v. Boston, a^ite,

[129 Mass.] 377. Decree for the plaintiff

.

Ix Next} Orleans v. Clark, 95 U. S. 644, 650 (1877), Mr. Justice
Field, for the court, said :

" This was an action upon several coupons
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• for interest annexed to bonds issued by the late city of Carrollton, in

Louisiana, to the Jefferson City Gas-Light Compau}-, a corporation

created under the laws of that State, for laying gas-pipes through certain

streets of the citj', and introducing gas for the use of its citizens. The
bonds were indorsed by the president of the company, with its guar-

ant}-, for the payment of their principal and interest. His authority

to make this guaranty, so far as it relates to the interest, was denied

by the company ; but the Circuit Court held that the admissions and
evidence in the case showed a prbna facie case of liability'.

"The bonds were issued pursuant to an ordinance of the city, which
provided for the payment of the interest thereon, but made no provision

for the payment of the principal ; and for this omission, and because

they were issued in aid of a private corporation, their validity was
questioned by the city of New Orleans, upon which the liabilities of

Carrollton were cast upon its annexation to that cit}- ; and as it was
contended in answer to this position that the legislature had subse-

quently', in the Act of annexation, legalized the issue, the power of the

legislature to do this was denied, but the Circuit Court held that the

legislature possessed the power ; and the citj* of New Orleans was
adjudged bound to pay the bonds.

"The record shows that the bonds were issued after tlie work had

been done for which the contract was made and the gas had been

introduced into the city, and tliat they were transferred to the plaintiff

for a valuable consideration. . . .

" An Act of the Legislature of Louisiana, passed in March, 1855,

had declared that the constituted authorities of incorporated towns and

cities in the State should not thereafter ' have power to contract any

debt or pecuniary liability, without fully providing in the ordinance

creating the debt the means of paying the principal and interest of the

debt or contract.' This enactment imposed a restriction upon the

creation of liabilities by municipal bodies, which could not be disre-

garded. It was intended to keep their expenditures within their

means ; and its efficacy in that respect would be entirelj- dissipated, if

debts contracted in violation of it were held legally binding upon the

municipalities.

" Assuming, then, that the bonds were invalid for the omission

stated, they still represented an equitable claim against the city. They
were issued for work done in its interest, of a nature which the city

required for the convenience of its citizens, and which its charter

authorized. It was, therefore, competent for the legislature to inter-

fere and impose the payment of the claim upon the city. The books

are full of cases where claims, just in themselves, but which, from

some irregularity or omission in the proceedings by which the}- were

created, could not be enforced in the courts of law, have been thus

recognized and their payment secured. The power of the legislature

to require the payment of a claim for which an equivalent has been

received, and from the payment of which the city can only escape on
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technical grounds, would seem to be clear. Instances will readil}' occur

to ever}' one, where great wrong and injustice would be done if provi-

sion could not be made for claims of this character. For example,

services of the highest importance and benefit to a city may be ren-

dered in defending it, perhaps, against illegal and extortionate de-

mands ; or moneys may be advanced in unexpected emergencies to

meet, possibly, the interest on its securities when its means have been

suddenly cut off, without the previous legislative or municipal sanction

required to give the parties rendering the services or advancing the

moneys a legal claim against the city. There would be a great defect

in the power of the legislature if it could not in such cases require pay-

ment for the services, or a reimbursement of the moneys, and the

raising of the necessary means by taxation for that purpose. A very

different question would be presented, if the attempt were made to

appl}' the means raised to the payment of claims for which no consid-

eration had been received by the cit}'.

" The Act of 1874, which annexed Can'ollton to New Orleans, provided

that all propert}', rights, and interests of every kind of the former city

should be vested in the latter, and that the debts and liabilities of

CarroUton, ' including the funding and improvement bonds, and the

bonds issued to the Jefferson City Gas-Light Company, and known as

gas bonds,' should be assumed and paid by the city of New Orleans ;

and that city was in terms declared liable therefor. Independentl}' of

this legislation, the liabilities of CarroUton would have devolved with

its property upon New Orleans on the annexation to that city, so far,

at least, that they could be enforced against the inhabitants and prop-

erty' brought by the annexation within its jurisdiction. Brovghton v.

Pensacola^ 93 U. S. 266. Equitable claims which had existed against

the dissolved city would continue as before, and be equally subject to

legislative recognition and enforcement, or their payment might be

required, as in this case, by the Act of annexation. The power of

taxation which the legislature of a State possesses may be exercised to

any extent upon propert}' within its jurisdiction, except as speciall}-

restrained by its own or the Federal Constitution ; and its power of

appropriation of the moneys raised is equally unlimited. It ma}' ap-

propriate them for any purpose which it may regard as calculated to

promote the public good. Of the expediency of the taxation or the

wisdom of the appropriation it is the sole judge. The power which it

may thus exercise over the revenues of the State it ma}' exercise over

the revenues of a city, for any purpose connected with its present or

past condition, except as such revenues may, by the law creating them,

be devoted to special uses ; and, in imposing a tax, it may prescribe

the municipal purpose to which the moneys raised shall be applied. A
city is only a political subdivision of the State, made for the convenient

administration of the government. It is an instrumentality, with pow-
ers more or less enlargetl, according to the requirements of the public,

and which may be increased or repealed at the will of the legislature.
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In directing, therefore, a particular tax by such corporation, and the

appropriation of tlie proceeds to some special municipal purpose, the

legislature onl3' exercises a power through its subordinate agent which

it could exercise directly' ; and it does this only in another way when it

directs such corporation to assume and pa}' a particular claim not

legally binding for want of some formality in its creation, but for which

the corporation has received an equivalent. The People ex rel. Bland-

ing V. Burr, 13 Cal. 343 ; Town of Guilford v. Supervisors of Chenango

County, 18 Barb. (N. Y.) 615 ; s. c. 13 N. Y. 143.

" The Constitution of Louisiana of 1868, which provides that no retro-

active law shall be passed, does not forbid such legislation. A law

requiring a municipal corporation to pay a demand which is without

legal obligation, but which is equitable and just in itself, being founded

upon a valuable consideration received b}' the corporation, is not a

retroactive law, — no more so than an appropriation Act providing for

the payment of a pre-existing claim. The constitutional inhibition

does not apply to legislation recognizing or affirming the binding obli-

gation of the State, or of any of its subordinate agencies, with respect

to past transactions. It is designed to prevent retrospective legislation

injuriously affecting individuals, and thus protect vested rights from

invasion. Judgment affirmed.^'
^

In Tabor v. Ward, 83 N. C. 291, 293 (1880), in an action on a

bond given in 1866, the plaintiff was excluded as a witness, on the

ground that, although competent under the laws of the State as they

existed when this bond was given, he was made incompetent b}- a

statute of 1879. On exceptions, the ruling was affirmed. Ashe, J.,

for the court, said :
" The mischief in the law intended to be remedied

by the Act of 1879 was, that in actions upon judgments and sealed

notes, where pa3'raent was pleaded, the plaintiff, after the Act of 1866

and section 343 of the Code, might be a witness for himself or might

use the defendant as a witness to rebut the presumption of payment

arising from the lapse of time. The Act of 1879 was passed to remedy

that defect in the law. There can be no doubt about the intention of

the legislature, and it is the duty of the court to so construe the Act as

to effectuate that intention. . . .

" But it is insisted on the part of the plaintiff, that if this construc-

tion be given to the Act of 1879, then it would be obnoxious to the

objection of being retrospective, and that retrospective laws are not

countenanced b\' the Constitution of this State. Ex post facto laws

are forbidden b}' section twenty-three, article one, of the State Constitu-

tion, but they refer exclusively to crimes. There is no provision in the

Constitution of this State nor in the Constitution of the United States

which prohibits the passage of retroactive laws, as distinguished from

those that are ex post facto, unless they are such as impair the obliga-

» And so Cole v. N. Y., 102 N. Y. 48 ; O'Hara v. The State, 1 12 N. Y. 146.— Ed.
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tion of contracts or disturb vested rights. Retroactive laws are not

only not forbidden by the State Constitution, but they have been sus-

tained by numerous decisions in our own State. See State v. Bond.,

4 Jones, 9 ; State v. Bell^ Phil. 76 ; State v. Pool^ 5 Ired. 105, and

Hinton v. Hinton, Phil. 410, where it was expresslj- held ' that retro-

active legislation is not unconstitutional, and that retroactive legislation

is competent to affect remedies not rights.'

" It is well settled b^^ a long current of judicial decisions, State and

Federal, that the legislature of a State maj" at any time modify the

remed}^ even take away a common law remed}' altogether, without

substituting any in its place, if another efficient remed}- remains, with-

out impairing the obligation of the contract. And whatever belongs

to the remedy may be altered, provided the alteration does not impair

the obligation of the contract. Cooley, Const. Lim. 350. Laws
which change the rules of evidence relate to the remedy onl3\ The}^

are at all times subject to modification and control by the legislature

and changes thus made ma}- be made applicable to existing causes of

action. Howard v. Moot, 64 N. Y. Rep. 262 ; Cooley, 353. They are

incident to the remedy, and if the remedy may be abolished or modified,

a fortiori may the rules of evidence be changed or abrogated.
" Retrospective laws would certainly be in violation of the spirit of

the Constitution, if they destroyed or impaired vested rights. But
there is no vested right involved in our case to be affected by the retro-

spective operation of the Act of 1879. We have seen that rules of evi-

dence are incidents to the remedy, and one can have no vested right in

a rule of evidence when he could have no such right in the remedy,
and it is held in Bishop's Cr. Law, § 214, Com. v. Coni'rs, 6 Pick. 501,

and Washington Toll Bridge Co. v. ComWs, 81 N. C. 491, that there

is no such thing as a vested right in any particular remedy. There is

no error and the judgment is affirmed." ^

1 See Rich v. Flanders, 39 N. H. 304; Southwick v. Southwick, 49 N. Y. 510, 517;
Hopt V. Utah, supra, p. 1469, n.— Ed.

NOTE.

The subjects of this chapter are further illustrated, incidentally, in

the next one.
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CHAPTER IX.

STATE LAWS IMPAIRING THE OBLIGATION OF CONTRACTS.'

RAILWAY COMPANY v. ROCK.

Supreme Court of the United States. 1866.

[4 Wall. 177.]

This was a motion b}' Mr. Templin to dismiss a writ of error to the

Supreme Court of Iowa, issued under the twentj'-fifth section of the

Judicial'}' Act, which gives authority to the Supreme Court of

the United States to review final judgments in the highest court

of a State " where is drawn in question the validity of a statute of or

an authorit}' exercised under any State, on the ground of their being

repugnant to the Constitution of the United States, and the decision

is in favor of such validity ; or where is drawn in question the con-

struction of any clause of the Constitution, &c., of the United States,

and the decision is against the title, right, &c., specially set up or

claimed under such clause."

The case was thus :

Rock, on behalf of himself and the other resident tax-payers of Iowa

County, filed his bill in the proper State court against the Missouri and

Mississippi Railroad Company, plaintiff in error, and Wallace, county

judge of the said county. He prayed that certain bonds, purporting to

be the bonds of the County of Iowa, which he alleged to be then in the

possession of the plaintiff in error, should be declared void, and that

plaintiff should be enjoined from negotiating them ; and that the

1 From Madison's Debates in the Federal Convention, 5 Ell. Deb. 546 [Sept. 14].

" Mr. Gerry entered into observations inculcating the importance of public faitli,

and the propriety of the restraint put on the States from impairing the obligation of

contracts ; alleging the Congress ought to be laid under the like prohibitions. He
made a motion to that effect. He was not seconded."

In Mitchell v. Clark, 110 U. S. 633, 643, Miller, J., for the court, said .
" It is no

answer to this to say that [the Act of Congress] interferes with the validity of con-

tracts, for no provision of the Constitution prohibits Congress from doing this, as it

does the States."

For the way in which the clause of the United States Constitution relating to this

subject (Art. I. s. 10, supra, 408) came to be adopted, see the passages from 5 Elliott's

Debates, supra, p. 1433. All that relates to this matter, in the Debates, is there given.

-Ed.
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county judge should be enjoined from levying or collecting any tax to

pay said bonds or the interest on them.

The bill of complainant asked for relief on two grounds : 1. That the

county judge disregarded the requirements of a certain statute set forth

in the bill, in the submission to the vote of the people of the question

of issuing the bonds. 2. That the county judge and the Railroad Com-

pany to whom they were first issued, were guilty of fraud in the issue

of the bonds.

The court decreed as prayed by Rock, and the Railroad Company

appealed to the Supreme Court of Iowa, which affirmed that decree-

More than two years after this affirmance, the Chief Justice of that

court certified that, upon the hearing in that case, there was drawn in

question : 1 . The validity of the Constitution of the State of Iowa as

being repugnant to the Constitution of the United States. 2. That

clause of the Constitution of the United States which provides that no

State shall pass any law impairing the obligation of contracts. 3. That

clause of the Constitution of the United States which provides that

said Constitution shall be the supreme law of the land. And it was

further certified, that the decision was against the right claimed under

the Constitution of the United States and the several clauses thereof.

Tlie ground of the motion made to dismiss was, that it nowhere

appeared by the record that the question of the repugnancy of the

laws and Constitution of Iowa to the Constitution and laws of the

United States was passed upon ; and that the certificate of the judge

would not of itself conclude the court on that matter.

Messrs. Grant and Cook against the motion.

Mr. Justice Miller delivered the opinion of the court.

After a very careful examination of the record of the case, we are

unable to discover that either the validit}' of the Constitution of the

State of Iowa, or the clauses of the Constitution of the United States

mentioned in the certificate, are involved in that record, or were

decided bj' the court. It is probable that counsel, in the argument of

the case in the Supreme Court of Iowa, insisted that these matters

were involved, and that the Chief Justice felt bound to certify, when
requested, that they were drawn in question. But if the record does

not show that they were necessaril}' drawn in question, this court can-

not take jurisdiction to reverse the decision of the highest court of a

State, upon the ground that counsel brought them in question in

argument.

In Lawter v. TTaZ/cer, 14 How. 149, a case was brought here on a

certificate from the State court. It was dismissed for want of jurisdic-

tion. The court said : " The twenty-fifth section of the Judiciary Act

requires something more definite than such a certificate to give to this

court jurisdiction. The conflict of the State law with the Constitution

of the United States, and a decision by a State court in favor of its

validity, must appear on the face of the record before it can be re-ex-

amined in this court. It must appear in the pleadings of the suit, or
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from the evidence in the course of the trial, in the instructions asked

for, or from exceptions taken to the ruUng of the coui't. It must be

that such a question was necessarily involved in the decision, and that

the State court would not have given judgment without deciding it."

To the same effect is the case of Mills v. Brown^ 16 Pet. 525.

The bill of complainant claims relief on two grounds :

1. That the count}' judge disregarded the requirements of the statute,

in the submission to the vote of the people of the question of issuing

the bonds.

2. That the count}* judge and the Railroad Compan}-, to whom
they were first issued, were guilty of fraud in the issue of the bonds.

The court ma}' have held the bonds void on the latter ground, and

may have based its decree on that allegation. If so, there can be no

pretence that such a ground involves any question of the Constitution

of the United States or of the State of Iowa.

In the argument of counsel before us, no attempt is made to show

that an}' provision of the Constitution of the State of Iowa conflicts in

an}' way with the Constitution of the United States. The whole case,

in the language of the brief, is put upon the ground that the " Supreme

Court of Iowa has made a decision in this case which impairs the

obligation of contracts ;
" and the argument goes upon the funda-

mental error that this court can, as an appellate tribunal, reverse the

decision of a State court, because that court may hold a contract to be

void which this court might hold to be valid. If this were the law,

every case of a contract held by the State court not to be binding, for

any cause whatever, can be brought to this court for review, and we

should thus become the court of final resort in all cases of contract,

where the decisions of State courts were against the validity of the

contracts set up in those courts.

This, obviously, was not the purpose of the Judiciary Act. It must

be the Constitution, or some law of the State, which impairs the obliga-

tion of the contract, or which is otherwise in conflict with the Constitu-

tion of the United States ; and the decision of the State court must

sustain the law or Constitution of the State in the matter in which the

conflict is supposed to exist, or the case for this court does not arise.

No such thing appears in the case before us, which is the case of a

citizen of Iowa, suing a corporation of Iowa, in the Iowa courts, their

rights being determined either upon a construction of local law in no

way in conflict with the Federal Constitution, or else upon a simple

question of fraud.

The writ of error must be Dismissed}

1 And so Knox v. Exchange Bank, 12 Wall. 379 ; Lehigh Water Co. v. Easton, 121

U. S. 388 ; St. Paul ^c, Ry. t. Todd Co., 142 U. S. 282. Compare Delmas v. Ins.

Co. 14 Wall. 661.

In N. 0. Waterworks Co. v. La. Sugar Ref. Co., 125 U. S. 18, Ghat, J., for

the court, said :
" In order to come within the provision of the Constitution of the

United States which declares that no State shall pass any law impairing the obligation
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of contracts, not only must the obligation of a contract have been impaired, but it

must have been impaired by a law of the State. The prohibition is aimed at the

legislative power of the State, and not at the decisions of its courts, or the acts of

administrative or executive boards or officers, or the doings of corporations or

individuals.

"This court, therefore, has no jurisdiction to review a judgment of the highest court

of a State, on the ground that the obligation of a contract has been impaired, unless

some legislative act of the State has been upheld by the judgment sought to be

reviewed. The general rule, as applied to this class of cases, has been clearly stated in

two opinions of this court, delivered by Mr. Justice Miller. . . . [Here follow pas-

sages from B. R. Co. v. Rock, 4 Wall. 177, and Knox v. Exch. Bk. 12 Wall. 379.]

" As later decisions have shown, it is not strictly and literally true, that a law of a

State, in order to come within the constitutional prohibition, must be either in the

form of a statute enacted by the legislature in the ordinary course of legislation, or in

the form of a constitution established by the people of the State as their fundamental

law. In Williams v. Bruffij, 96 U. S. 176, 183, it was said by Mr. Justice Field, deliver,

ing judgment, ' Any enactment, from whatever source originating, to which a State

gives the force of law, is a statute of the State, within the meaning of the clause cited

relating to the jurisdiction of this court' (Rev. Stat. § 709); and it was therefore

held that a statute of the so-called Confederate States, if enforced by one of the States

as its law, was within the prohibition of the Constitution.

" So a by-law or ordinance of a municipal corporation may be such an exercise of

legislative power delegated by the legislature to the corporation as a political subdi-

vision of the State, having all the force of law within the limits of the municipality,

that it may properly be considered as a law, within the meaning of this article of the

Constitution of the United States. For instance, the power of determining what per-

sons and property shall be taxed belongs exclusively to the legislative branch of the

government, and, whether exercised by the legislature itself, or delegated by it to a

municipal corporation, is strictly a legislative power. United States v. New Orleans,

98 U. S. 381, 392; Meriwether v. Garrett, 102 U. S. 472. . . .

"But the ordinance now in question involved no exercise of legislative power. The
legislature, in the charter granted to the plaintiff, provided that nothing therein should
' be so construed as to prevent the city council from granting to any person or per-

sons, contiguous to the river, the privilege of laying pipes to the river, exclusively for

his or their own use.' The legislature itself thus defined the class of persons to whom,
and the object for which, the permission might be granted. All tliat was left to the

city council was the duty of determining what persons came within the definition, and

how and where they might be permitted to lay pipes, for the purpose of securing their

several rights to draw water from the river, without unreasonatile interfering with the

convenient use by the public of the lands and highways of the city. The rule was
established by the legislature, and its execution only committed to the municipal

authorities. The power conferred upon the city council was not legislative, but

administrative, and might equally well have been vested by law in the mayor alone, or

in any other officer of the city. Railroad Co. v. Ellerman, 105 U. S. 166, 172 ; Day v.

Green, 4 Cush. 433, 438. The permission granted by the city council to the defendant

company, though put in the form of an ordinance, was in effect but a license, and not

a by-law of the city, still less a law of the State. If that license was within the author-

ity vested in the city council by the law of Louisiana, it was valid ; if it transcended

that authority, it was illegal and void. But the question whether it was lawful or

unlawful depended wholly on the law of the State, and not at all on any provision of

the Constitution or laws of the United States. . . .

" The result of the authorities, applying to cases of contracts the settled rules, that in

order to give this court jurisdiction of a writ of error to a State court, a Federal ques-

tion must have been, expressly or in effect, decided by that court, and, therefore, that

when the record shows that a Federal question and another'question were presented to

that court and its decision turned on the other (juestion only, this court has no juris-

diction, may be summed up as follows : When the State court decides against a right
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EUSTIS V. BOLLES.

Supreme Court of the United States. 1893.

[150 U. 5. 361.]1

Mr. Conrad Reno (with whom was Mr. William A. 3Iadeod on
the brief), for plaintitTs in error.

Mr. £dicm B. Hale (with whom was Mr. James B. Richardson
on the brief), for defendants in error.

Mr. Justice Shiras, after stating the case as above reported, deliv-

ered the opinion of the court.

It is settled law that, to give this court jurisdiction of a writ of error

to a State court, it must appear affirmatively, not onl^- that a Federal

question was presented for decision by the State court, but that its

decision was necessary to the determination of the cause, and that it

was actually decided adversely to the party claiming a right under the

Federal laws or Constitution, or that the judgment as rendered could

not have been given without deciding it. Murdoch v. Memphis^ 20

Wall. 590 ; Cook County v. Calumet & Chicago Canal Co., 138 U. S.

635.

It is likewise settled law that, where the record discloses that if a

question has been raised and decided adversely to a party claiming the

benefit of a provision of the Constitution or laws of the tjnited States,

another question, not Federal, has been also raised and decided against

such party, and the decision of the latter question is sufficient, notwith-

standing the Federal question, to sustain the judgment, this court will

not review the judgment.

In Elinger v. Missouri, 13 Wall. 257, 263, this court, through Mr.

Justice Bradle}', said :
'

' The rules which govern the action of this

court in cases of this sort are well settled. Where it appears by the

record that the judgment of the State court might have been based

claimed under a contract, and there was no law subsequent to the contract, this court

clearly has no jurisdiction. When the existence and the construction of a contract are

undisputed, and the State court upholds a subsequent law, on the ground that it did

not impair the obligation of the admitted contract, it is equally clear that this court

has jurisdiction. When the State court holds that there was a contract conferring

certain rights, and that a subsequent law did not impair those rights, this court has

jurisdiction to consider the true construction of the supposed contract, and, if it is of

opinion that it did not confer the riglits affirmed by the State court, and therefore its

obligation was not impaired by the subsequent law, may on that ground affirm the

judgment. So, when the State court upholds the subsequent law, on the ground that

the contract did not confer the right claimed, this court may inquire whether the

supposed contract did give the right, because, if it did, the subsequent law cannot be

upheld. But when the State court gives no effect to the subsequent law, but decides,

on grounds independent of that law, that the right claimed was not conferred by the

contract, the case stands just as if the subsequent law had not been passed, and this

court has no jurisdiction."— Ed.
^ The statement of facts is omitted, — Ed.
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either upon a law which would raise a question of repugnancy to the

(."onstitution, laws, or treaties of the United States, or upon some other

independent ground, and it appears that the court did, in fact, base its

judgment on such independent ground and not on the law raising the

Federal question, this court will not take jurisdiction of the case, even

though it might think the position of the State court an unsound one.

But where it does not appear on which of the two grounds the judgment

was based, then, if the independent ground on which it might have been

based was a good and valid one, sufficient of itself to sustain the judg-

ment, this court will not assume jurisdiction of the case ; but if such

independent ground was not a good and valid one, it will be presumed

that the State court based its judgment on the law raising the Federal

question, and this court will then take jurisdiction."

In Johnson v. Hisk, 137 U. S. 300, the record showed that, in the

Supreme Court of Tennessee, two grounds of defence had been urged,

one of which involved the construction of the provisions of the Federal

Bankrupt Act of March 2, 1867, and the other the bar of the Statute

of Limitations of the State of Tennessee ; and this court held that

" where, in an action pending in a State court, two grounds of defence

ure interposed, each broad enough to defeat a recovery, and only one

of them involves a Federal question, and judgment passes for the de-

fendant, the record must show, in order to justif}- a writ of error from

this court, that the judgment was rested upon the disposition of the

Federal question ; and if this does not affirmativel}' appear, the writ of

error will be dismissed, unless the defence which does not involve a

Federal question is so palpably unfounded that it cannot be presumed
to have been entertained bj- the State court."

Different phases of the question were presented, and the same con-

clusion was reached in Murray v. Charleston, 96 U. S. 432, 441 ; Jeji-

kins V. Loewe)ithal, 110 U.S. 222 ; Hale v. Akers, 132 U. S. 554.

In this state of the law we are met, at the tlireshold in the present

case, with the question whether the record discloses that the Sni)rerae

Judicial Court of Massachusetts decided adversely to the plaintiffs in

error any claim arising under the Constitution or laws of the United
States, or whether the judgment of that court was placed on another
ground, not involving Federal law, and sufficient of itself to sustain the

judgment.

The defendants in the trial court depended on a discharge obtained
by them under regular proceedings, under the insolvency statutes of
Massachusetts. This defence the plaintiffs met by alleging that the

statutes, under which the defendants had procured their discharge, had
been enacted after the promissory note sued on had been executed and
delivered, and that, to give effect to a discharge obtained under such
subsequent laws, would impair the obligation of a contract, within the

meaning of the Constitution of the United States. Upon such a state

of facts, it is plain that a Federal question, decisive of the case, was
presented, and that if the judgment of the Supreme Judicial Court of
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Massachusetts adjudged that question adversely to the plaintiffs, it

would be the duty of this court to consider the soundness of such a

judgment.

The record, however, further discloses that William T. Eustis, repre-

sented in this court by his executors, had accepted and receipted for

the money which had been awarded him, as his portion, under the

insolvency proceedings, and that the court below, conceding that his

cause of action could not be taken away from him, without his consent,

by proceedings under statutes of insolvency passed subsequently to the

vesting of his rights, held that the action of Eustis, in so accepting and

receipting for his dividend in the insolvency proceedings, was a waiver

of his right to object to the validity of the insolvency statutes, and that,

accordingly, the defendants were entitled to the judgment.

The view of the court was that, when tlie composition was confirmed,

Eustis was put to his election whether he would avail himself of the

composition offer, or would reject it and rely upon his right to enforce

his debt against his debtors notwithstanding their discharge.

In its discussion of this question the court below cited and claimed

to follow the decision of this court in the case of Clat/ v. Smith, 3

Pet. 411, where it was held that the plaintiff, by proving his debt and

taking a dividend under the bankrupt laws of Louisiana, waived his

right to object that the law did not constitutionally apply to his debt,

he being a creditor residing in another State. But in deciding that it

was competent for Eustis to waive his legal rights, and that accepting

his dividend under the insolvency proceedings was such a waiver, the

court below did not decide a Federal question. Whether that view of

the case was sound or not, it is not for us to inquire. It was broad

enough, in itself, to support the final judgment, without reference to the

Federal question.

The case of Beaupre v. JSToyes, 138 U. S. 397, 401, seems to cover

the present one. There the plaintiff in error complained that an

assignment of property, not accompanied by delivery and an actual

change of possession, was, as to him, fraudulent; and as his conten-

tion to that effect was denied to him, he claimed he was denied a right

arising under an authority exercised under the United States. But this

court said: "Whether the State court so interpreted the territorial

statute as to deny such right to the plaintiffs in error, we need not

inquire, for it proceeded, in part, upon another and distinct ground,

not involving any Federal question, and sufficient, in itself, to maintain

the judgment, without reference to that question. That ground is that

there was evidence tending to show that the defendants acquiesced in

and assented to all that was done, and waived any irregularity in the

mode in which the assignee conducted the business ; and that the ques-

tion, whether the defendants so acquiesced and assented with knowl-

edge of all the facts, and thereby waived their right to treat the

assignment as fraudulent, was properly submitted to the jury. The

State court evidently intended to hold that, even if the assignment was
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originally fraudulent, as against the creditors, by reason of Young,"
the assignor, remaining in apparent possession, " it was competent for

the plaintiffs in error to waive the fraud and treat the assignment as

valid. . . . That view does not involve a Federal question. Whether
sound or not, we do not inquire. It is broad enough, in itself, to sup-

port the final judgment, without reference to the Federal question."

Having reached the conclusion that we are not called upon to deter-

mine any Federal question, nor to consider whether the State court was

right or wrong in its decision of the other question in the case, it onl}^

remains to inquire whether that conclusion requires us to affirm the

judgment of the court below, or to dismiss the writ of error. An
examination of our records will show that, in similar casgs, this court

has sometimes affirmed the judgment of the court below, and sometimes

has dismissed the writ of error. This discrepancy may have originated

in a difference of views as to the precise scope of the questions pre-

sented. However that may be, we think that, when we find it unneces-

sary to decide any Federal question, and when the State court has

based its decision on a local or State question, our logical course is to

dismiss the writ of error. This was the judgment pronounced in

Klinger v. Missouri^ 13 Wall. 257 ; N. 0. Watencorks v. Louisiana
Sugar Co.^ 125 U. S. 18; Kreigher v. Shelby Railroad^ 125 U. S.

39 ; De Saussure v. Gaillard, 127 U. S. 216 ; Hale v. Akers, 132 U. S.

554 ; Hopkins v. IIcLure, 133 U. S. 380 ; Johnson v. Risk, 137 U. S.

300, 307 ; and in numerous other cases which it is unnecessarj' to

cite.

Accordingly, our judgment is that, in the present case, the writ of

error must be Dismissed.

GELPCKE V. DUBUQUE.

Supreme Court of the United States. 1863.

[1 Wall. 175 ]l

[The action in this case was brought in the District Court of the
United States for Iowa, which appears to have been sitting as a circuit

court under a statute of March 3, 1849 (9 Stat, at Large, 410, 412,
s. 6). The plaintiffs sought to recover the amount of certain unpaid
coupons on bonds of the defendant.]

3Ir. S. V. White and 3Ir. Allison, for the bond-holders. Mr. Bissell,

for the city of Dubuque.
Mr. Justice Swayne delivered the opinion of the court.

/rhe whole case resolves itself into a question of the power of the
city to issue bonds for the purposfe stated.

* The statement of facts is omitted.— Ed.

VOL. II. — 23
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The Act incorporating the city, approved February 24, 1847,. provides

as follows : [See the note below ^].

An Act approved January 28th, 1857, contains these provisions

:

[See the note below ^].

By these enactments, if they are valid, ample authority was given to

the cit}' to issue the bonds in question. The city acted upon this

authority. The qualifications coupled with the grant of i)ower con-

tained in the 27th section of the Act of Incorporation are not now in

question. If thej- were, the result would be the same. When a cor-

poration has power, under any circumstances, to issue negotiable secu-

rities, the bond fide holder has a right to presume they were issued under

the circumstances which give the requisite authority, and thcA' are no

more liable to be impeached for any infirmity in the hands of such a

holder than any other commercial paper. If there were an}" irregularity

in taking the votes of the electors or otherwise in issuing the bonds, it

is remedied by the curative provisions of the Act of January 28, 1857.

Where there is no defect of constitutional power, such legislation, in

cases like this, is valid. This question, with reference to a statute

containing similar provisions, came under the consideration of the

Supreme Court of Iowa, in 3Ic3Iillen v. Boyles, 6 Iowa, 305 ; and

again in McMiUenet al. v. The County Judge and Treasurer of Lee
County, Id. 391. The validity- of the Act was sustained. Without

these rulings we should entertain no doubt upon the subject. Wilkin-

son v. Leland, 2 Peters, 627 ; /Satterlee v. JIattheicson, 2 Id. 380

;

Baltimore ib S. H. Co. v. Nesbit et al.^ 10 Howard, 395 ; Whiteicater

Valley Canal Co. v. Vallette, 21 Id. 425.

It is claimed " that the Legislature of Iowa had no authorit}" under

the Constitution to authorize municipal corporations to purchase stock

in railroad companies, or to issue bonds in pa3ment of such stock."

^ " Sect. 27. That whenever, in the opinion of. the city council, it is expedient to

borrow money for any public purpose, tlie question shall be submitted to the citizens

of Dubuque, the nature and object of the loan shall be stated, and a day fixed for the

electors of said city to express their wishes, the like notice shall be ,£(iven as in cases of

election, and the loan shall not be made unless two-thirds of all the votes polled at

such election shall be given in the affirmative."

" By an Act approved January 8th, 18.51, the Act of Incorporation was 'so amended
as to empower the city council to levy annually a special tax to pay interest on such

loans as are authorized by the 27th section of said Act.'
"

2 " That the city of Dubuque is hereby authorized and empowered to aid in the

construction of the Dubuque Western and the Dubuque, St. Peter's & St. Paul Kail-

road Companies, by issuing $2.50,000 of city bonds to each, in pursuance of a vote of

the citizens of said city, taken in the month of December, a. d. 1856. Said bonds shall

be legal and valid, and the city council is authorized and required to levy a special tax

to meet the principal and interest of said bonds, in case it shall become necessary from

the failure of funds from other sources."

"The proclamation, the vote, and bonds issued or to be issued, are hereby declared

valid, and the said railroad companies are hereby authorized to expend the money
arising from the sale of said bonds, withont the limits of the city and county of Du-

buque, in the construction of either of said roads, aud neither the city of Dubuque,

nor any of the citizens, shall ever be allowed to plead that said bonds are invalid."
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In this connection our attention lias been called to the following pro-

visions of the Constitution of the State: [See the note below ^].

Under these provisions it is insisted, —
1. That the general grant of power to the legislature did not warrant

it in conferring upon municipal corporations the power which was exer-

cised b3- the cit3' of Dubuque in this case.

2. That tlie seventh article of the Constitution prohibits the conferring

of sucli power under the circumstances stated in the answer, — debts

of counties and cities being, witliin the meaning of the Constitution,

debts of the State.

3. That the eighth article forbids the conferring of such power upon

municipal coiporations by special laws.

All these objections liave been fully considered and repeatedly over-

ruled by the Supreme Court of Iowa : Dubuque County v. The Du-

buque & Pacific R. E. Co., 4 Greene, 1 ; The State v. Bissel, 4 Id.

328; Clap}:) v. Cedar Co., 5 Iowa, 15 ; Ring v. County of Johnson^

6 Id. 265 ; McMiUen v. Boyles, 6 Id. 304 ; McMillen v. The County

Judge of Lee Co., 6 Id. 393; Games v. Robb, 8 Id. 193; State \.

The Board of Equalization of the County of Johnson, 10 Id. 157.

The earliest of these cases was decided in 1853, the latest in 1859. The

bonds were issued and put upon the market between the periods named.

These adjudications cover the entire ground of this controversy. They

exhaust the argument upon the subject. We could add notliing to

what the}' contain. We shall be governed b}- them, unless there be

something which takes the case out of the established rule of this court

upon that subject.

It is urged that all these decisions have been overruled by the Su-

preme Court of the State, in the later case of the State of Iowa, ex

relatione v. The County of Wapello, 13 Iowa, 390, and it is insisted

that in cases involving the construction of a State law or constitution,

this court is bound to follow the latest adjudication of the highest court

of the State. Leffingiodl v. Warren, 2 Black, 599, is relied upon as

authority for the proposition. In that case this court said it would follow

" the latest settled adjudications." Whether the judgment in question

can, under the circumstances, be deemed to come within that category,

1 "Art. 1, § 6. All laws of a general nature shall have a uniform operation."

"Art. 3, § 1. The legislative authority of the State shall be vested in a Senate

and House of Representatives, which shall be designated as the General Assemijly of

the State of Iowa," &c.
" Art. 7. The General Assembly shall not in any manner create any debt or debts,

liability or liabilities, which shall, singly or in the aggregate, exceed the sum of one

hundred thousand dollars, except," &c. The exceptions stated do not relate to this

case.

" Art. 8, § 2. Corporations shall not be created in this State by special laws, ex-

cept for political or municipal purposes, l)nt the General Assembly shall provide by

general laws for the organization of all other corporations, except corporations with

banking privileges, the creation of which is prohibited. The stock-holders shall be

subject to such liabilities and restrictions as shall be provided by law. The State shall

not, directly or indirectly, become a stock-holder in any corporation."
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it is not now necessary to determine. It cannot be expected tliat this

court will follow every such oscillation, tVoui whatever cause arising,

that may possibly occur. The earlier decisions, we think, are sustained

by reason and authority. They are in harmony with the adjudications

of sixteen States of the Union. Many of the cases in the other States

ai-e marked by the profoundest legal ability.

The late case in Iowa, and two other cases of a kindred character in

another State, also overruling earlier adjudications, stand out, as far

as we are advised, in unenviable solitude and notoriet}'. However we

may regard the late case in Iowa as affectiiig the future, it can have no

effect upon the past. "The sound and true rule is, that if the con-

tract, when made, was valid by the laws of the State as then expounded

by all departments of the government, and administered in its courts of

justice, its validity and obligation cannot be impaired by any subse-

quent action of legislation, or decision of its courts altering the con-

struction of the law." The Ohio Life & Trust Co. v. Debolt, 16

Howard, 432.

The same principle applies where there is a change of judicial de-

cision as to the constitutional power of the legislature to enact the law.

To this rule, thus enlarged, we adhere. It is the law of this court. It

rests upon the plainest principles of justice. To hold otherwise would

be as unjust as to hold that rights acquired under a statute may be lost

by its repeal. The rule embraces this case.

Bonds and coupons, like these, by universal commercial usage and

consent, have all the qualities of commercial paper. If the plaintiffs

recover in this case, they will be entitled to the amount specified in the

coupons, with interest and exchange as claimed. White v. The V. t&

31. R. JR. Co., 21 Howard, 575 ; Commissioners of the County of

Knox V. AspinwalJ et aJ.., 21 Id. 539.

We are not unmindful of the importance of uniformity in the de-

cisions of this court, and those of the highest local courts, giving con-

structions to the laws and constitutions of their own States. It is the

settled rule of this court in such cases to follow the decisions of the

State courts. But there have been heretofore, in the judicial history of

this court, as doubtless there will be hereafter, many exceptional cases.

We shall never immolate truth, justice, and the law, because a State

tribunal has erected the altar and decreed the sacrifice.

The judgment below is reversed, and the cause remanded for further

proceedings in conformity to this opinion.

J%id(jment and mandate accordingly.^

1 In a like case, Toivnsh'ip v. Tnlcott, 19 Wall. 666, 678 (1873), Swatne,-J., for the

court, said :
" The National Constitution forbids the States to pass laws impairing

the ohh'gation of contracts. In cases properly brought ])efore us that end can be ac-

comph'shed unwarrantably no more by judicial decisions than by legislation. Were we

to yield in cases like this to the authority of the decisions of the courts of the respec-

tive States, we should abdicate the performance of one of the most important duties

with which this tribunal is charged, and disappoint the wise and salutary policy of the
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[Mr. Justice Miller gave a dissenting opinion, in tlie course of

which he said:] "The general principle is not controverted by the

majority-, that to the highest courts of the State belongs the right to

construe its statutes and its Constitution, except where they ma}- con-

flict with the Constitution of the United States, or some statute or

treat}' made under it. Nor is it denied that when such a construction

has been given by the State court, this court is bound to follow it.

The cases on this subject are numerous, and the principle is as well

settled, and is as necessary to the harmonious working of our complex

system of government as the correlative proposition that to this court

belongs the right to expound conclusively, for all other courts, the Con-

stitution and laws of the Federal Government. See Shelby v. Guy^

framers of the Constitution iu providing for the creation of an independent Federal

judiciary. The exercise of our appellate jurisdictiou would be but a solemn niociiery."

In Doug'ass v. Co. of Pike, 101 U. S. 677, 687 (1879), Waite, C. J., for the court,

said :
" We recognize fully, not only the right of a State court, but its duty to change

its decisions whenever, in its judgment, the necessity arises. It may do tliis for new
reasons, or because of a change of opinion iu respect to old ones ; and ordinarily we
will follow tliem, except so far ;is they affect rights vested before the change was

made. The rules whicli properly govern courts iu respect to their past adjudications,

are well expressed in Bond v. Ahibama, 94 U. S. 645, where we spoke tiirough Mr.

Justice Field. If the Township Aid Act had not been repealed by the new Constitu-

tion of 187.5 (art. 9, sect. 6), which took away from all municipalities the power of

subscribing to the stock of railroads, the new decisions would l)e binding in respect to

all issues af bonds after they were made ; but we cannot give them a retroactive effect

without impairing the obligation of contracts long before entered into. This we feel

ourselves prohibited by the Constitution of the United States from doiLg. We always

regret to find ourselves in conflict with tlie courts of the States in matters affecting

local law, but when necessary we cannot refrain from acting on our own judgment
without abrogating our constitutional jurisdiction."

For valuable comments on the doctrine of this class of cases, sometimes misstated by

judges, and often misunderstood by others, see Burgess v. Sellgman, 107 U. S. 20, .'52

(1882). While giving at p. 34 a list of "the principal cases," Bradley, J., for the

court, said :
" As this matter has received our special consideration, we have endeavored

thus briefly to state our views with distinctness, in order to obviate any misapprehen-

sions that may arise from language and expressions used in previous decisions."

In Pleasant Township v. ^Etna L[fe Ins. Co., 1.38 U. S. 67, 71 (1890), Brewer, J.,

for the court, said ;
" We would not weaken in the lea.st the authority of the ca.se of

Douglass v. Cotuiti/ of Pike, supra. There comes, incidentally, into this case that

which is abundant justification of the rule there announced. The city of Cincinnati,

under the authority of the Act of 1869, issued many millions of bonds. These bonds

are current in the market, indorsed by the legislative Act authorizing the city to issue

them, by the vote of the people of the city in favor of their issue, ami by the judicial

declaration of the highest court of the State that the Act of the Legislature was con-

stitutional and valid. With such triple authentication, and relying upon the case of

Douglass v. Count;/ of Pike, supra, well mav the bond-holders expect of this court a
judgment against the city, even if there should be a subsequent decision of tlie

Supreme Court of Ohio against the constitutionality of such Act, and although the

personal opinions of the members of this court should be in harmony with that adjudi-

cation. In other words, whatever may be thought of the constitutionality of a statute,

if it were a new question, there may, by concurrence of legislative, judicial, and popu-

lar action, become impressed upon bonds issued thereunder an unimpeachable validity.

But this is not such a case."
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11 Wlieaton, 361 ; McClamj v. Silliman^ 3 Peters, 277; Van Rens-

selaer V. Kearney, 11 Howard, 297 ; Webster v. Cooper, 14 Id. 504 ;

Elmendorf v. Taylor, 10 AVlieatou, 152 ; The Batik v. Dudley, 2

Peters, 492.

" But while admitting the general principle thus laid down, tl»e court

says it is inapplicable to the present case, because there have been con-

flicting decisions on this very point by the Supreme Court of Iowa, and

tliat as the bonds issued while the decisions of that court holding such

instruments to be constitutional were unreversed, that this construction

of the Constitution must now govern this court instead of the later one.

The moral force of this proposition is unquestionabh' very great. And
I think, taken in connection with some fancied duty of this court to en-

force contracts, over and beyond that appertaining to other courts, has

given the majority a leaning towards the adoption of a rule which, in

my opinion, cannot be sustained either on principle or authority.

" The only special charge which this court has over contracts, be-

yond any other court, is to declare judicially whether the statute of a

State impairs their obligation. No such question arises here, for the

plaintiff claims under and by virtue of the statute which is here the sub-

ject of discussion. Neither is there any question of the obligation of

contracts, or the right to enforce them. The question goes behind that.

We are called upon, not to construe a contract, nor to determine how

one shall be enforced, but to decide whether there ever was a contract

made in the case. To assume that there was a contract, which con-

tract is about to be violated by the decisions of the State Court of

Iowa, is to beg the very question in dispute. In deciding this question

the court is called upon, as the court in Iowa was, to construe the Con-

stitution of the State. It is a grave error to suppose that this court

must, or should, determine this upon any principle which would not be

equally binding on the courts of Iowa, or that the decision should de-

pend upon the fact that certain parties had purchased bonds which

were supposed to be valid contracts, when they really were not.

" The Supreme Court of Iowa is not the first or the only court which

has changed its rulings on questions as important as the one now pre-

sented. I understand the doctrine to be in such cases, not that the

law is changed, but that it was always the same as expounded by the

later decision, and that the former decision was not, and never had

been, the law, and is overruled for that very reason. The decision of

this court contravenes this principle, and holds that the decision of the

court makes the law, and in fact, that the same statute or constitution

means one thing in 1853, and another thing in 1859. For it is im-

pliedly conceded, that if these bonds had been issued since the more

recent decision of the Iowa court, this court would not hold them

valid." 1

1 In Buiz V. Muscatine, 8 Wall. 575, 587 (1869), a similar case, Mr. Jcstice

Miller, in a dissenting opinion, said :
" These frequent dissents in this class of sub-

jects are as distasteful to me as they can be to any one else. But when I am com-
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pelled, as I was last spring, by the decisions of this court, to enter an order to commit

to jail at one time over a hundred of the best citizens of Iowa, for obeying, as they

thought their oath of office required them to do, an injunction issued by a competent

court of their own State, founded, as these gentlemen conscientiously believed, on the

true interpretation of their own statute, an injunction which, in my own private juilg-

raent, they were legally bound to obey, I must be excused if, when sitting here, I give

expression to convictions which my duty compels me to disregard in the Circuit

Court."

From The Case of Gelpcke v. Dubuque, 4 Harv. Law Rev.311 (1891).— "The court,

speaking through Mr. Justice Swayue, while plainly indicating its approval of the older

[State] decisions, and its disapproval of the last one, and while stating its own view

that the new opinion had uot settled tiie law, nevertheless declined to go into the

question of whether the earlier decisions were rigiit, or to examine the question at all,

or to follow any rule which required them, iu sucli a case as the present, to adhere to

the decision of the State courts ; and they proceeded to lay down the important prin-

ciple that where the law of the State was settled, at the time the bonds were issued, in

favor of the legal validity of the bonds, they could uot afterwards be held invalid, even

by a court which should be of opinion that the former construction of the Constitution

was wrong. This proposition, first established iu the present case, has since, against

much opposition and criticism, been steadily followed iu the Supreme Court. Indeed,

within a few years after the decision of the present case, which was at the December
term, 18G3, the Supreme Court declared that the question was no longer open to con-

troversy before them. . . .

" Is this proposition, then, in the case of Gtljicke v. Dubuque, a sound one and

rightly applied ? In order to determine that question we must first take several mat-

ters clearly into account.

"There is a well-known difference in the ways in which cases may be brought into

the United States courts. (</) They may come there because the case involves a ques-

tion under the Constitution, treaties, or laws of the United States. In such cases the

United States Supreme Court is the ultimate tribunal of appeal, whether the case has

come up from a State court or from an inferior court of the United States. It has no

duty of following the laws of the States, for it is now administering the law of its own
government. If, in such a case, there be a question of impairing the obligation of a

contract, and the State court has held that there is no contract to be impaired, the

Supreme Court may re-examine that question with entire freedom, although it involve

the construction of the Constitution or statutes of the State ; it is not in any way
bound to follow the decision of the State court. Such an unfettered power is neces-

sary in order to the full exercise of the jurisdiction of the Supreme Court. In the

case of the Ohio Compam/ v. Debolt, 16 How , at p. 432, on error to the Supreme Court
of Ohio, Chief Justice Taney, speaking, probably, for a majority of the court, re-

marked :
' The duty imposed upon this court to enforce contracts . . , would be vain

and nugatory if we were bound to follow those changes in judicial decisions which the

lapse of time and the change in judicial officers will often produce. The writ of error

to a State court would be no protection to a contract if we were bound to follow the

judgment which the State court had given, and, which the writ of error brings up for

revision here.' {h) But there is another ground for coming into the courts of the United
States. A case may come there, as this one did, not because of any question arising

under the Constitution or laws of the United States, but simply because the plaintiff

and defendant are citizens of different States or countries In such a case the court

is administering the law of the State. In this sort of case the general rule is, that,

since the court is applying the law of the State, it will follow, in determining what
that law is and in construing it, the decisions of its highest court. If the question has

not ever come up in the State court, or if there be no settled rule there, the United
States court must, of course, decide for itself. But, even after such an independent

decision has been made, if the highest court of the State should arrive at a difTcrent

conclusion, the United States court will, in general, change from its own previous de-
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cision, and will adopt that of the State courts. Green v. Neat's Lessee, 6 Tet. 291

;

Carrull Count ij
Supervisors v. United Slates, 18 Wall. 71. Nothing could more plainly

mark the secondary character of the jurisdiction of United States courts in this region

of it.

" But there are various (jualificatious of these doctrines. The most consjticuous of

them is the principle of Suuft v. Tyson, 16 Pet. 1 (1842), in whicli the novel and much-

contested doctrine was laid down, that upon questions of what is called general com-

mercial law, the courts of the United States did not undertake to follow the State

courts.^ This declaration was not rtMiuired for the decision of that case, but it has

heen followed, and is an established rule of the United States jurisprudence. Its

soundness in point of principle is, possil)ly, open to question ; at any rate, it is under-

going much criticism at tlie present day. The same principle is laid down as regards

the construction of ordinary language {Lane v. V7cA-, 3 How. 464, 476); but in that

case there was a strong dissenting opinion of McKinley, J., concurred in by Taney,

C. J. Again, when the United States court has already decided a question, and a

later decision of the State differs from this, the United States court may at least wait

awliile before changing its own decision. Shelln/ v. Guij, 11 Wheat. 361. And,

finally, it was long ago intimated that a United States court would not follow the State

decisions where these were regarded as biased, and unjust to citizens of other States.

It will easily appear that in some sense and to some extent there should be a recog-

nition of such a principle as the one just named ; all State courts must keep within the

line of reason in order to make it just that the United States courts should follow

them. Yet, notwithstanding all these qualifications, it is still true, and is recognized

as the sound general principle in the class of cases now under discussion, that the

courts of the United States will follow the decisions of tiie State courts in ascertaining

and construing their own law. Tlie declarations to this effect are many and emphatic.

Ehiiendorf v. Tai/lor, 10 Wheat. 152, 159, 160; Webster v. Cooper, 14 How. 488, 502-

505 ; Nes7nith v. Sheldon, 7 How. 812 ; Williamson v. Berri/, 8 How. 495, 558 ; Leffing-

well V. Warren, 2 Black, 599.

"It is with one of the qualifications of this rule that we are concerned in this case,

namelv, the one arising out of the danger to citizens of other States from local preju-

dice. I have said that some power of varying from the decisions of the States must

necessarily exist, as regards this sort of case; that, at least, the local courts must keep

Avithin the limits of reason. Shall the range of the United States court, in differing

from the local tribunals, go farther than that, and how much farther ?

" In Rowdu V. Runnels, 5 How. 139 (a case coming up from the Circuit Court of the

United States for Mississippi), Chief Justice Taney remarks :
' We ought not to give

to them [the decisions of State courts] a retroactive effect, and allow them to render in-

valid contracts entered into with citizens of other States, wliich, in the judgment of

this court, were lawfully made. For if such a rule were adopted, ... it is evident

that the provision in the Constitution of the United States which secures to the citi-

zens of another State the right to sue in the courts of the United States, might

become utterly useless and nugatory.' This is the assertion of a riglit, which is,

indeed, an obvious one, to depart from tlie State court's construction of the local law,

in so far as is necessary to prevent the annulling of that protection for citizens

of other States which the Constitution was intended to secure. For, although the

courts of the United States in this sort of case have to apply the State law, it is to be

remarked that they are courts of the United States, and not courts of the State. Why
is it that a United States court is given this duty of administering the law of another'

jurisdiction ? Why did the States allow it ? Why was it important that the United

States should have it ? It was because, in controversies between its own citizens

and those of other States or countries, it might be expected that the courts of any

1 Not at all a doctrine that they will not conform to the statutes of the States.

Watson V. Tarpley, 18 Howard, 517, seems to be clearly bad. Observe how consider-

able a modification it is, of the doctrine often attributed to the Federal courts, that

they recognize the right of the State to end all controversy by legislation. See Lake

Shore, c^c. Ry. Co. v. Frer.tice, 147 U. S. 101, 106.
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given State would not be free from bias. Accordingly we read, in No. 80 of the

Federalist, the very striking statement of Hamilton as regards the danger that

might come from unjust decisions of the several States as against foreigners aud citi-

zens of other States, and the importance of that jurisdiction of the Federal courts

which we are now considering ;
—

" 'The responsibility for an injury,' lie says, ' ought ever to be accompanied witli the

faculty of preventing it. As tlie denial or perversion of justice by the sentences of

courts, as well as in any other manner, is with reason classed among the just causes of

war, it will follow that the Federal juiiiciar}- ought to have cognizance of all causes in

whicli the citizens of other countries are concerned. . . . The power of determiuiug

causes between two States, between one State and the citizens of auotiier, and between

the citizens of different States, is perhaps not less essential to the peace of the Union tiian

that which has been just examined. History gives us a horrid picture of, the dissen-

sions and private wars which distracted and desolated Germany prior to the insti-

tution of the Imperial Chamber by Maximilian, towards the close of the fifteenth

century; aud informs us, at the same time, of the vast influence of that institution iu

appeasing the disorders and establisliing the tranquillity of the empire. This was a

court invested with authority to decide finally all differences among the members of

the Germanic body. ... It may be esteemed the basis of the Union that ' the citizens

of each State shall be entitled to all the privileges and immunities of citizens of the

several States.' Aud if it be a just principle that every government ought to possess

the means of executing its own provisions by its own autliority, it will follow that in

order to the inviolable maintenance of tliat equality of privileges and immunities to

which the citizens of the Union will be entitled, the national judiciary ought to pre-

side in all cases in which one State or its citizens are opposed to another State or its

citizens. To secure the full effect of so fundamental a provision against all evasion

and subterfuge, it is necessary tiiat its construction should be committed to tliat tribu-

nal which, having no local attachments, will be likely to be impartial between the dif-

ferent States and their citizens, and which, owing its official existence to the Union,

will never be likely to feel any bias inauspicious to the principles on wliich it is

founded.'
" To come back, now, to the question how far the United States courts may go in

refusing to follow the decisions of the State courts. Sliall they be limited merely to

the prevention of results which would be absurd and irrational, or may they properly

go farther ' As I have already said, in this class of cases, as in all others, whenever

a question develops which involves the law of the United States, the United States

court must, as toucliiug that, act independently, although its ground of jurisdiction

over the case was origiually merely the citizenship of the parties. But suj)pose no
question of that kind to arise. Tiiat is the fact iu the present case ; this case, if origi-

nally l)rought in a State court, could not have been carried up to the Supreme Court
of the United States, because it does not involve any question of a 'law' impairing

the obligation of contracts. Railroad Compani/ v. McClure, 10 Wall. 511. The
lower United States courts, as we have seen, deal with such cases, because they have
concurrent jurisdiction with the State courts on the ground of the citizenship of the

parties; and, having regard to the reason that they are given this concurrent jurisdic-

tion, namely, the danger of injury to citizens of other States or countries, by reason of

the bias of the State courts, it may be laid down that wherever State courts are likely

to be under a local bias, adverse to the citizens of other States or countries, the United
States courts must hold themselves at liberty to depart from tlie decisions of the local

courts in construing and applying the local law and the local Constitution, to look

into the question for themselves, and to adopt their own rules of administration. This
appears to be only a just assertion of the power intended to be given to these courts by
the Constitution of the United States, in dealing with the class of cases now under con-

sideration. To tliis effect is the reasoning of Mr. Justice Bradley, speaking for the

court, in Bnrf/ess v. Se/itfman, 107 U. S. 20 (1882).
" Assuming this to be so, we liave thus far only determined that the United States

courts will look into such questions for themselves. The statement of Chief Justice
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Taney in the case of Rowan v. Runueis, above quoted, did not go beyond this. But in

the case of Gtlpcke v. Dubuque, the Supreme Court flatly refused to look into the

merits of the question at all ; and, in declining to follow the later decision of the Iowa

court, a rule was laid down which estaljlislied the validity of the bonds, irrespective of

any opinion whether, as an original question, they were lawfully and constitutionally

issued or not. The Supreme C'ourt, tjuuting substantially an obtier remark of Taney,

C. J., in Oliio Co. V. Dcbolt, 16 How., at p. 432, put forward this ])ropc)sition : 'The
sound and true rule is that if the contract when made was valid by the laws of the

State as then expounded by all departments of the government, and administered in

its courts of justice, its validity cannot be impaired by any subsequent action of legis-

lation or decision of its courts altering the construction of the law.' I Wall. 206.

" Has the United States court any right to say this, — to announce that it will not

look into the question, whether the bonds were originally authorized by the State Con-

stitution or not ? Any right to say that although, in this court's judgment, it may be

true, as an original question, that they were issued in violation of the State Constitu-

tion, the court will still hold them to be valid ?

" With a certain qualification, I think that it has. The laying down of some rule of

administration is legitimate, for the court, as we see, has the right to look into the

question for itself ; and all courts, in regulating the e.xercise of their functions, lay down,

from time to time, rules of pi-esumptiou and rules of administration. It is a usual,

legitimate, necessary practice. It is, to be sure, judicial legislation ; but it is impos-

sible to exercise the judicial function without such incidental legislation. If this rule

in Geljicke v. Dubw/ue be understood, as it was probably meant, as being subject to a

certain qualification, it appears to me good. It will not do, of course, to allow the

United States courts, through the medium of any principle of presumption or judicial

administration, or anything else, to sanction a viuiation of the State Constitution or

the State laws. There might be a case wherein the violation of the Constitution

was gross and palpable, and such that those who took part in it, wliether in making
contracts or doing anything else, must be held to have known what they were doing

;

and in such a case no court would be justified in laying down a rule that would protect

these parties. But courts often have to recognize, especially in the region of consti-

tutional law, that there is more than one reasonable and allowable interpretation of a

thing. It is familiar that they will not set aside the interpretation put upon the Con-

stitution by a coordinate legislature, in enacting a law, unless the mistake l)e very

plain indeed,— so plain (in the ordinary plirase used in such cases) as to be beyond

reasonable doubt. If the rule be understood in this sense only, that any contract

which was held good at the time of making it by the highest court of the State, and

which came within a permissible interpretation of the State Constitution and law, will

be sustained in the United States courts, I think that it is a sound one, and should be

upheld. It is a rule which tlie State court should accept ; and if the adoption of it by

the United States court lead to resistance on the ])art of the State authorities, that is

a result which must be submitted to and dealt with as may be possible. Such tempo-

rary consequences were probably anticipated when the Constitution was formed. But

it may be confidently expected that so just a rule will ultimately commend itself to all

courts.i It will be observed that the rule is one regulating the administration of a

particular jurisdiction of the United States courts. It does not necessarily follow that

this same rule should he applied in any other class of cases.

" Since the rule must be attended with the qualification above named, the question

next arises whether the doctrine which was laid down in the earlier decisions in Iowa

gives a construction to the Constitution of that State which is a rational, a permissil)le

one. I have no doubt that it does. Indeed, it appears to me that the Supreme Court

of the United States is right in saying that this view was the just and sound interpre-

tation of that Constitution. And it may now be added also that the Supreme Court of

1 It is adopted in TlnsheU v. Marey et n!., 134 Ind. 182 (1892), and Farrier v. A'.

Eng. Mortg. Sec. Co., 88 Ala. 275, and 92 lb. 176 ; s. c. Wamhaugli's Study of Cases,

308 ; affirmed in Jones v. Tron Co., 95 Ala. 551, 563 (1891) ; Vl. .^- Can. R. R. Co. v.

Vt. Cent. R, R. Co., 63 Vt 1 (1890) ; Harris v. Jex, 55 N. Y. 421 (1874) ; s. C. iii/ra.
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WALES V. STETSON.

Supreme Judicial Court of Massachusetts. 1806.

[2 Mass. 143.] i

An action of trespass for passing a turnpike gate without pa3-ment

of toll, and for cutting down the gate. The defence was that the plain-

tiffs were unlawfully obstructing an existing highwa}'. The case was
submitted on agreed facts.

The Attorne3'-General (Sullivan), for the plaintiff; e/1 Richardson,

for the defendant.

The opinion of the court was delivered b}' Parsons, C. J. After

considering the several points made in this cause by the counsel, we are

satisfied that the question submitted must be decided according to the

legal construction of the Act incorporating the proprietors of this turn-

pike. We are not prepared to deny a right in the General Court to

discontinue, by statute, a public highwa}'. It is an easement common
to all the citizens who are represented in the legislature. The author-

izing of the erection of bridges over navigable waters is, in fact, an

exercise of a similar right. We are also satisfied that the rights legally

Iowa, within seven or eight years after the decision of the Supreme Court of the

United States in the present case, came back again to the doctrine of the earlier

cases, and that this is now the fixed law of the State. Stewart v. Supen-isors, 30 Iowa,

193. It is enough, however, to say that the view was one which might reasonably

be hebl.

" It will be observed that the decision of this case does not at all tuni upon the

clause of the Constitution of tiie United States relating to impairing tlie obligation of

contracts ; and it should be added that it does not in any degree turn upon a theory

that the United States courts have any special rights conferred Ji^on them by the fact

that the case relates to a contract. These courts are not the special protectors of con-

tracts, excepting under the clause in the Constitution of the United States forbidding

State legislation which impairs their obligation. The true ground is tliat the courts

of tlie United States are charged with a special duty, in litigation between citizens

of different States ; that the nature of this special duty requires these courts sometimes
to exercise a perfectly independent judgment in construing and applying the laws

and constitutions of the States ; and that the rule of administration applicable to the

exercise of this function, laid down by the Supreme Court of the United »States in

Gelpcke v. Dubwiiie, is a just and wholesome one." -

As regards the very interesting topic involved in the case of GeJprle v. Duhiqne,
see Holland's .lurisp. (6th ed.) 61, Bigelow's note in 1 Story's Eq. .Tur. (13th ed.) 523,

Wambaugh's Study of Cases, 78 and 315 n. ; and the various articles called out by
the case, such as tho.se by Hon. Henry Reed, in 9 Am. Law Rev. 381, by Hon. J. B.

Ileiskell, in 22 Am. Law Rev. 190, by Mr. Conrad Reno, in 23 Am. Law Rev. 190,

and by Mr. Wvn. H Rand, .Jr., in 8 Harv. Law Rev. S28. See al.<!o the careful dis-

cussions by Mr. >J|. M. Meigs, in 29 Cent. Law Journal, 465, 485, and by Mr. George
W. Pepper, in his little treatise entitled " Border Land of Federal and State Decis-

ions" (Philadelphia, T. & J. \^'
. John.son & Co., 1889). For some of these citations I

am indebted to my colleague, Professor Wambaugh.— Ed.
1 The statement of facts is shortened. — Ed.
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vested iq this, or in any corporation, cannot be controlled or destroyed

by any subsequent statute, unless a power for that purpose be reserved

to the legislature in the Act of incorporation.^ . . . But before we con-

strue the statute as giving an autliority to obstruct a former liigliwa}-

b}' erecting a gate thereon, it should appear that sucli construction is

necessary to give a reasonable effect to the statute. In this case

no such necessity appears ; but from the case as stated, it appears that

the corporation miglit have exercised their right to erect a gate, and to

receive the toll, as empowered by the statute, witliout impeding the

travel on the old highway. . . . Let the plaintiff be called.

[The case o^ Fletcher v. Peck, 6 Cranch, 87 (1810). which is given

supra, p. 114, should here be examined.] ^

1 lu the Massachusetts "Act [of March 3, 1809] for defining the General Powers

and Duties of Manufacturing Companies" (St. 1808, c. 65, § 7), it was provided that

" The Legislature may from time to time, upon due notice to an}' corporation, make
further provisions and regulations for the management of the business of the corpora-

tion and for the government thereof, or wiiolly to re))eal any Act or part thereof,

establishing any corporation, as shall be deemed expedient." — Ed.
- The opinion of Johnson, J., in Fletcher v. Peck, which was omitted before, pro-

ceeded as follows :
" In this case I entertain, on two points, an opinion different from

that which has been delivered by the court. I do not hesitate to declare that a State

does not po.ssess the power of revoking its own grants. But I do it on a general prin-

ciple, on the reason and nature of things: a principle which will impose laws even on

the Deity. A contrary opinion can only be maintained upon the ground that no exist-

ing legislature can abridge the powers of those which will succeed it. To a certain

extent this is certainly correct ; but the distinction lies between power and interest,

the right of jurisdiction and the right of soil.

" Tlie right of jurisdiction is essentially connected to, or rather identified with, the

national sovereigntj'. To part with it is to commit a species of political suicide. lu

fact, a power to produce its own auniliilatiou is an absurdity in terms. It is a power as

utterly incommunicable to a political as to a n.atural person. But it is not so with the

interests or property of a nation. Its possessioiis nationally are in nowise necessary

to its political existence ; they are entirely accidental, and may be parted with in

every respect similarly to those of the individuals who compose the community.

When the legislature have once conveyed their interest or property in any subject to

the individual, they have lost all control over it ; have notiiing to act upon ; it has

passed from tliem ; is vested in the individual ; becomes intimately blended with his

existence, .as es.sentially so as the blood that circulates through his system. Tiie gov-

ernment may indeed demand of him the one or tlie other, not because they are not his,

but because whatever is his is his country's.

" As to the idea, that the grants of a legislature may be void because the legislature

are corrupt, it appears to me to be subject to insuperable difficulties. Tiie acts of tlie

supreme power of a country must be considered pure for the same reason that all

sovereign acts must be considered just ; because there is no power that can declare

them otherwise. The absurdity in this case would have been strikingly perceived,

could the party who passed the Act of Cession have got ag.ain into power, and declared

themselves pure, and the intermediate legislature corrupt.

" The security of a people against tlie misconduct of their rules* must lie in the

frequent recurrence to first principles, and the imposition of adequate constitutional

restrictions. Nor would it he difficult, with the same view, for laws to be framed

which would bring the conduct of individu.als under the review of adequate tribunals,

and make them suffer under the consequences of their own immoral conduct.
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" I have thrown out these ideas that I may have it distinctly understood that my
opinion on this point is not founded on the provision in the Constitution of the United

States, relative to laws impairing the obligation of contracts. It is much to be

regretted that words of less equivocal siguirication had not been adopted in tliat

article of the Constitution. There is reason to believe, from the letters of Fublius,

W'lich are well known to be entitled to the highest respect, that the oljject of the con-

vention was to afford a general protection to individual rights against the Acts of the

State legislatures. Whether the words, 'Acts impairing the obligation of contracts,'

can be construed to have the same force as must have been given to the words ' obliga-

tion and effect of contracts,' is the difficulty in my mind.
" There can be no solid objection to adopting tlie technical definition of the word

' contract,' given by Blackstone. The etymology, the classical signification, and the

civil-law idea of the word, will all support it. But the difliculty arises on the word
'obligation,' which certainly imports an existing moral or physical necessity. Kow a
grant or conveyance by no means necessarily implies the continuance of an obligation

beyond the moment of executing it. It is most generally but the consummation of a

contract, is functus officio the moment it is executed, and continues afterwards to be

nothing more than the evidence that a certain act was done.

" I enter with great hesitation upon this question, because it involves a subject of

the greatest delicacy and much difiiculty. The States and the United States are con-

tinually legislating on the subject of contracts, prescribing the mode of authentication,

the time within which suits shall be prosecuted for them, in many cases affecting

existing contracts by the laws which they pass, and declaring them to cease or lose

their effect for want of compliance, in the parties, with such statutory provisions.

All these Acts appear to be within the most correct limits of legislative powers, and
most beneficially exercised, and certainly could not have been intended to be affected

by this constitutional provision; yet where to draw the line, or how to define or limit

the words, ' obligation of contracts,' will be found a subject of extreme difficultv.

" To give it the general effect of a restriction of the State powers in favor of private

rights, is certainly going very far beyond the obvious and necessary import of the

words, and would operate to restrict the States in the exercise of that riglit which
every community must exercise, of possessing itself of the property of the individual,

when necessary for public uses ; a right which a magnanimous and just government
will never exercise witliont amply indemnifying the individual, and which perhaps
amounts to nothing more than a power to oblige him to sell and convey, when the

public necessities require it.

" The other point on which I dissent from the opinion of the court is relative to
the judgment which ought to be given on the first count. . . .

"To me it appears that the interest of Georgia in that land amounted to notliing

more than a mere possibility, and that her conveyance thereof could operate le"-allv

only as a covenant to convey or to stand seised to a use." ...

In Green v. Bidclle, 8 Wheat. 1, 91 (182.3), Washington, J., for the court, said .

"The principles laid down in that case [Fletcher v. Peck] are, that the Constitution of
the United States embraces all contracts, executed or executory, whether between
individuals or between a State and individuals; and tliat a State h:is no more power
to impair an obligation into which she her.'self has entered, than slie can tlie contracts
of individuals. Kentucky, therefore, being a party to the compact [of 1789, between
Virginia and Kentucky] whicli guaranteed to claimants of land lying in that State,
untler titles derived from Vir<rinia, tiieir rights as they existed under the laws of Vir-
ginia, was incompetent to violate that contract by passing anv law wliich rendered
those rights less valid and secure." Compare Whnrion v. Wise, 153 U. S. 155 (1894),
and Gov. ^' Cine. Brnhje Co v. A'//., 154 U. S. 204, 223 (1894).

In Charles River Bridfje v, Wnrren Briefr/e, 11 Pet. 420, 572 (1837), McLe.^n, J.
said

:

" What was the evil against which the Constitution intended to provide, by-

declaring that no State shall pass any law impairing the obligation of contracts?
What is a contract, and what is the obligation of a contract ?
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" A contract is defined to be an agreement between two or more persons to do or

not to do a particular thing. The obligation of a contract is found in the terms of the

agreement, sanctioned by moral and legal principles.

"The evil which this inhibition on the iStates was intended to prevent, is found iu

the history of our Revolution. By repeated Acts of legislation iu the different States,

during that eventful period, the obligation of contracts was imi)aired. The time and

mode of payment were altered by law ; and so far was this interference of legisla-

tion carried, that confideuce between man and man was wellnigh destroyed. Those

proceedings grew out of the paper system of that day ; and the injuries which they

inflicted, were deeply felt iu the country at the time the Constitution was adopted.

The provision was designed to prevent the States from following the precedent of

legislation, so demoralizing in its effects, and so destructive to the commercial pros-

perity of a country. If it had not been otherwise laid down in the case of Fletcher v.

Peck, 6 Cranch, 125, I should have doubted wliether the inhibition did not apply

exclusively to executory contracts. This doubt would have arisen as well from the

consideration of the mischief against which this provision was intended to guard, as

from the language of the provision itself.

"An executed contract is the evidence of a thing done; and it would seem, does

not necessarily impose auy duty or obligation on either party to do any act or thing.

If a State convey land which it had previously granted, the second grant is void ; not,

it would seem to me, because the second grant impairs the obligation of the first, for

in fact it does not impair it ; but because, having no interest in the thing granted,

the State could convey none. The secoud grant would be void in this country, on the

same ground that it would be void in England, if made by the king. This is a prin-

ciple of the common law ; and is as immutable as the basis of justice. It derives no

strength from the above provision of the Constitution ; nor does it seem to me to come

within the scope of that provision.

" When we speak of the obligation of a contract, the mind seems necessarily to

refer to an executory contract ; to a contract, under which something remains to be

done, and there is an obligation on one or both of the parties to do it. No law of a

State shall impair this obligation, by altering it in any material part. This prohibition

does not apply to the remedy, but to the terms used by the parties to the agreement,

and which fix their respective rights and obligations. The obligation, and the mode
of enforcing the obligation, are distinct things. The former consists in the acts of the

parties, and is ascertained by the binding words of the contract. The other emanates

from the law-making power, which may be exercised at the discretion of the legisla-

ture, within the prescribed limits of the Constitution. A modification of the remedy

for a breach of the contract, does not, in the sense of the Constitution, impair its obli-

gation. The thing to be done, and the time of performance, remain on the face of the

contract in all their binding force upon the parties; and these are shielded by the

Constitution, from legislative interference."

In Church v. Kelsei/, 121 U. S. 282 (1886), it was insisted by counsel that "as the

Constitution of a State is the ' fundamental contract made between the collective body

of citizens of the State and each individual citizen,' a State statute which violates a

State Constitution is a ' law impairing the obligation of contracts' within the mean-

ing of that term as used in Art. I. § 10, clause 1, of the Constitution of the United

States." But it was held (W.\ite, C. J.) that " A State constitution is not a contract

within the meaning of that clause of the Constitution of the United States which

prohibits the States from passing laws impairing the obligation of contracts."

In Garrison v. City of New York, 21 Wall. 196. 20.3 (1874), the court (Field, J.),

said :
" There is, therefore, no case presented in which it can be justly contended that

a contract has been impaired. It may be doubted whether a judgment not founded

upon an agreement, express or implied, is a contract within the meaning of the con-

stitutional prohibition. It is sometimes called by text-writers a contract of record,

because it establishes a legal obligation to pay the amount recovered, and, by fiction



CHAP. IX.] FLETCHEK V. PECK. 1555

of law, where there is a legal obligation to pay, a promise to pay is implied. It is

upon this principle, says Chitty, that an action in form ex contractu will lie on a judg-

ment of a court of record. But it is not perceived how this fiction can convert the

result of a proceeding, not founded upon an agreement express or implied, but upon a

transaction wantiug the assent of the parties, into a contract within the meaning of

the clause of the Federal Constitution which forbids any legislation impairing its

obligation. The purpose of the constitutional prohibition was the maintenance of

good faith in the stipulations of parties against any State interference. If no assent

be given to a transaction, no faith is pledged in respect to it, and there would seem in

such case to be no room for the operation of the prohibition." So held also in Lfi. v.

Maijor, etc. of iV. 0., 109 U. S. 285 (1883), in the case of a judgment, in an action of

tort for damages caused by a mob.

Compare Crenshaw v. U. S., 134 U. S. 99.

In Morleii v. Lake Shore ^ Mich. So. Ry. Co., 146 LT. S. 162, 167 (1892), Shiras, J.,

for the court, said :
" Before we state the conclusions reached by this court, the conten-

tion on behalf of the plaintiff in error may be briefly stated, as follows :
—

" The judgment was based on a contract, which, as soon as it became a cause of

action by the failure of the defendant to comply with its terms, began, under the then

existing law of the State, to draw interest at the rate of seven per cent per annum,

and, when merged into judgment, was entitled to draw interest at that rate until paid

;

that such judgment was itself a contract in the constitutional sense ; and that the

interest accruing and to accrue was as much a part of the contract as the principal

itself, and equally within the protection of the Constitution.

" Interest on a principal sum may be stipulated for in the contract itself, either to

run from the date of the contract until it matures, or until payment is made ; and its

payment in such a case is as much a part of the oldigation of contract as the principal,

and e([ually within the protection of the Constitution. But if the contract itself does

not provide for interest, then, of course, interest does not accrue during the running

of the contract, and whether, after maturity and a failure to pay, interest shall accrue,

depends wholly on the law of the State, as declared by its statutes. If the State

declares that, in case of the breach of a contract, interest shall accrue, such interest is

in the nature of damages, and, as betvveen the parties to the contract, such interest will

continue to run until payment, or until the owner of the cause of action elects to

merge it into judgment.
" After the cause of action, whether a tort or a broken contract, not itself prescrib-

ing interest till j^ayment, shall have been merged into a judgment, whether interest

shall accrue upon the judgment is a matter not of contract between the parties, but of

legislative discretion, which is free, so far as the Constitution of tlie United States is

concerned, to provide for interest as a penalty or liquidated damages for the non-pay-

ment of the judgment, or not to do so. When such provision is made by statute, the

owner of the judgment is, of course, entitled to the interest so prescribed until pay-

ment is received, or until the State shall, in the exercise of its discretion, declare that

such interest shall be changed or cease to accrue. Should the statutory damages for

non-payment of a judgment he determined by a State, either in whole or in part, the

owner of a judgment will be entitled to receive and have a vested right in the damages
which shall have accrued up to tlie date of the legislative change; but after tliat time

his rights as to interest as damages are, as when he first obtained his judgment, just

what the legislature chooses to declare. He has no contract whatever on the subject

with the defendant in the judgment, and his right is to receive, and the defendant's

obligation is to pay, as damages, just wliat the State chooses to prescribe.

" It is contended on behalf of the plaintiff in error, as stated above, that the judg-

ment is itself a contract, and includes within the scope of its obligation tlie duty to

pay interest tliereon. As we have seen, it is doubtless the duty of the defendant to

pay the interest that shall accrue on the judgment, if such interest be prescril)ed by

statute, but such duty is created by the statute, and not by the agreement of the

parties, and the judgment is not itself a contract within the meaning of the constitu-
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BEERS V. THE STATE OF ARKANSAS.
PLATENIUS V. SAME. GAUNE v. SAME.

Supreme Court of the United States. 1857r

[20 How. 527.]

These three cases depended upon the same principle. . . . The
case is stated in the opinion of the court.

It was argued by Mr. Pike., for tiie plaintiff in error, and b}- Mr.

Hempstead., for the defendant.

Mr. Chief Justice Taney delivered the opinion of the court.

This was an action of covenant, brought in the Circuit Court for

Pulaski Count}', in the State of Arkansas, to recover the interest due

tional provision iDvoked by the plaintiff in error. The most important elements of a

contract are wanting. There is uo arj<jrei}uU(> menttum. The defendant has not volun-

tarily assented or promised to pay. 'A judgment is, in no sense, a contract or agree-

ment between the parties.' Wyman v. Mitchell, 1 Cowen, 316, 321. In McConn v.

New York Central, Jf'c Railroad, 50 N. Y. 176, 180, it was said tliat 'a statute liability

wants all the elements of a contract, consideration and mutuality, as well as the assent

of the party. Even a judgment founded upon a contract is no contract.' In Bidleson

V. Wlujtel, 3 Burrow, 1545, it was held by Lord Mansfield, after great deliberation, and

after consultation with all the judges, that ' a judgment is no contract, nor can be

considered in the light of a contract : for judicium reddilur in invitum' To a scire

facias on a judgment, entered in 13 Car. II., the defendant for plea alleged that the

contract upon which recovery was had was usurious, to which plea the plaintiff

demurred, saying that judgments cannot be void upon such a ground, since by the

judgment the original contract which is supposed to be usurious is determined, and

cited the case of Middlelon v. Hall (Gouldsb. 128; s. c. sub nom. Middleton v. /////,

Cro. Eliz 588). And according to this the plea was ruled bad, and judgment given

for the plaintiff. Rowe v. Bellaseijs, 1 Siderfin, 182. 'To a scirefacias on a judgment

by confession, the defendant pleaded that the warrant of attorney was given on an

usurious contract. And upon demurrer it was held tliat this was not within the stat-

ute 12 Anne [of usury], or to be got at this way, for this is no contract or assurance, a

judgment being redditum in invitum.' Buxh and Others v. Gower, 2 Strange, 1043. In

Louisiana v. Xeic Orleans, 109 U. S. 285, 288, in which it was contended on behalf of an

owner of a judgment that it was a contract, and within the protection of tlie Federal

Constitution as such, it was said that ' the term " contract " is used in the Constitu-

tion in its ordinary sense, as signifying the agreement of two or more minds, for con-

siderations proceeding from one to the other, to do, or not to do, certain acts. Mutual

assent to its terms is of its very essence.' Where the transaction is not based upon

any assent of parties it cannot be said that any fiiith is pledged with respect to it, and

no case arises for the operation of the constitutional prohibition. Garrison v. City of

New York, 21 Wall. 196, 203. It is true that in Louisiana v. New Orleans, and in Gar-

rison \. CityofNeic IVA-, the causes of action merged in the judgments were not

contract obligations; but in both those cases, as in this, the court was dealing with the

contention that the judgments themselves were contracts proprio vigore. . . .

" The further contention of the plaintiff in error, that he has been deprived of his

property without due process of law, can be more readily disposed of. . . . [Here follows

the passage given supra, p. 683.]

" The result of these views is, that we find no error in the record, and that the

judgment of the New York Court of Appeals is accordingly Affirmed."

[The dissenting opinion of Harlan, J., for himself and Justices Field and

Brewer, is omitted]

—

Ed.
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on sundry bonds issued by the State, and which the State had failed to

pay according to its contract.

The Constitution of the State provides, that " the General Assenibl}-

shall direct by law in what courts and in what manner suits may be

commenced against the State." And in pursuance of this provision,

a law was accordingly passed ; and it is admitted that the present

suit was brought in the proper court, and in the manner authorized by

tiiat law.

The suit was instituted in the Circuit Court on the 21st of Novem-

ber, 1854. And after it was brought, and while it was pending in the

Circuit Court, the legislature passed an Act, which was approved on

the 7th of December, 1854, which provided, '"that in every case in

which suits or any proceedings had been instituted to enforce the col-

lection of any bond or bonds issued by the State, or the interest thereon,

before any judgment or decree should be rendered, the bonds should

be produced and filed in the olBce of the clerk, and not withdrawn

until final determination of the suit or proceedings, and full payment

of the bonds and all interest thereon ; and might then be withdrawn,

cancelled, and filed with the State treasurer, by order of the court, but

not otherwise." And tlie Act further provided, that in ever}- case in

which any such suit or proceeding iiad been or might be instituted, the

court should, at the first term after the commencement of the suit or

proceeding, whether at law or in equity, or whether by original or cross

bill, require the original bond or bonds to be produced and filed ; and

if that were not done, and the bonds filed and left to remain filed,

the court should, on the same day, dismiss the suit, proceeding, or

cross bill.

Afterwards, on the 25th of June, 1855, the State appeared to the

suit, by its attorney, and, without pleading to or answering the declara-

tion of the plaintiff, moved the court to require him to file immediatel}'

in open court the bonds on which the suit was brought, according to

the Act of Assembly above mentioned ; and if the same were not filed,

that the suit be dismissed.

Upon this motion, after argument by counsel, the court passed an

order directing the plaintiff to produce and file in court, forthwith, the

bonds mentioned and described in the declaration. But he refused to

file them, and thereupon the court adjudged that the suit be dismissed,

with costs. This judgment was afterwards affirmed in the Supreme

Court of the State, and this writ of error is brought upon the last-

mentioned judgment.

The error assigned here is, that the Act of December 7, 1854,

impaired the obligations of the contracts between the State and the

plaintiff in error, evidenced b^- and contained in each of the said bonds,

and the indorsement thereon, and was therefore null and void, under

the Constitution of the United States. Tlie objection taken to the

validity of the Act of Assembly cannot be maintained. It is an Act

to regulate the proceedings and limit tlie jurisdiction of its own courts

in suits where the State is a part}' defendant, and nothing more.
VOL. II, — 24
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It is an established principle of jurisprudence in all civilized nations

that the sovereign cannot be sued in its own courts, or in any other,

without its consent and permission ; but it may, if it thinks proper,

waive this privilege, and permit itself to be made a defendant in a suit

by individuals, or by another State. And as this permission is alto-

gether voluntary on the part of the so\ereignty, it follows that it may
prescribe the terms and conditions on which it consents to be sued, and

the manner in which the suit shall be conducted, and may withdraw its

consent whenever it may suppose that justice to the public requires it.

Arkansas, by its Constitution, so far waived the privilege of sover-

eignty as to authorize suits to be instituted against it in its own courts,

and delegated to its General Assembly the power of directing in what

courts, and in what manner, the suit might be commenced. And if the

law of 1854 had been passed before the suit was instituted, we do not

understand that any objection would have been made to it. The objec-

tion is, that it was passed after this suit was instituted, and contained

regulations with which the plaintiff could not convenient!}- complj'.

But the prior law was not a contract. It was an ordiuar}' act of

legislation, prescribing the conditions upon which the State consented

to waive the privilege of sovereignty. It contained no stipulation that

these regulations should not be modified afterwards, if, upon experience,

it was found that furtlier provisions were necessar}' to protect the public

interest ; and no such contract can be implied from the law, nor can

this court inquire whether the law operated hardly or unjustl}- upon the

parties whose suits were then pending. That was a question for the

consideration of the legislature. They might have repealed the prior

law altogether, and put an end to the jurisdiction of their courts in

suits against the State, if they had thought proper to do so, or prescribe

new conditions upon which the suits might still be allowed to proceed.

In exercising this latter power, the State violated no contract with the

parties ; it merely regulated the proceedings in its own courts, and

limited the jurisdiction it had before conferred in suits when the State

consented to be a party defendant.

Nor has the State court, in the judgment brought here for review,

decided anything but a question of jurisdiction. . . . The writ of

error must therefore be dismissed, for want of jurisdiction in this

court.^

1 In R. R. Co. V. Tenn., 101 U. S. 337, Waite, 0. J., for the court, said :
" The ques-

tion we have to decide is not whether the State is liable for the debts of the hank to the

railroad company, hnt whether it can be sued in its own courts to enforce that lial)ility.

The principle is elementary that a State cannot be sued in its own courts without its

consent. This is a privilege of sovereignty. It is conceded tliat when this suit was

begun the State had witlulrawn its consent to he sued, and the only question now to he

determined is whether tliat withdrawal impaired the obligation of the contract which

the railroad company seeks to enforce. If it did, it was inoperative, so far as tliis suit

is concerned, and the original consent remains in full force, for all the purposes of the

particular contract or liability here involved.

" The remedy, whicli is protected by the contract clause of the Constitution, is some-
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In Louisiana v. Jumel, 107 U. S, 711 (1882), in a suit b}' holders

of bonds of the State of Louisiana, against certain officers of the State,

on a writ of error to the Clircuit Court of the United States for the

Eastern District of Louisiana, Waite, C. J., for the court, said :
'' We

have no douI)t it was the intention of the State of Louisiana to enter

into a formal contract with each and ever}- liolder of bonds so issued

under the Act of 1874, to levy and collect an annual tax of five and

one-half mills on the dollar of the assessed value of all the real and

personal property in the State, and to apply the revenue derived there-

from to the payment of the principal and interest of the bonds, and to

no other purpose. By the obligation so entered into it was also agreed

that the tax levied by the Act and confirmed by the Constitution should

be a continuing annual tax until the bonds, principal and interest, were

paid in full ; that tlie appropriation of the revenue derived therefrom

should be a continuing annual appropriation, and that no further

authority than that contained in the Act should be required to enable

the taxing officers to levy and collect the tax, or the disbursing officers

to pa}' out the money as collected in discharge of the obligation of the

bonds. Whatever may be ordinarily the effect of a promise or a pledge

of faith by a State, the language employed in this instance shows

unmistakably a design to make these promises and these pledges so

far contracts that their obligation would be protected by the Constitu-

tion of the United States against impairment.

thing more than the privilege of having a claim adjudicated. Mere judicial inquiry

into the rights of parties is not enough. There must be the power to enforce the

results of sucli an inqniry before there can be said to be a remedy which the Constitu-

tion deems part of a contract. Inquiry is one thing; remedy another. Adjudication

is of no value as a remedy unless enforcement follows. It is of no practical importance

that a right has been established if the right is no more available afterwards than'

before. The Constitution preserves only such remedies as are required to enforce a
contract.

" Here the State has consented to be sned only for the purposes of adjudication.

The power of the courts ended when the judgment was rendered. In effect, all that

has been done is to give persons holding claims against the State the privilege of

having them audited by the courts instead of some appropriate accounting officer.

When a judgment has been remiered, the liability of the State has been judicially

ascertained, but there the power of the court ends. The State is at liberty to deter-

mine for itself whether to pay the judgment or not. The ol)ligations of the contract

have been finally determined, but the claimant has still only the faith and credit of the

State to rely on for their fulfilment. The courts are powerless. Everything after the

judgment depends on the will of the State. It is needless to say that there is no
remedy to enforce a contract if performance is left to the will of him on whom the

obligation to perform rests. A remedy is only wanted after entreaty is ended. Con-
sequently, that is not a remedy in the legal sense of the term, which can only be
carried into effect by entreaty.

" It is clear, therefore, that the right to sne, which the State of Tennessee once
gave its creditors, was not, in legal effect, a judicial remedy for the enforcement of

its contracts, and that the obligations of its contracts were not impaired, within the

meaning of the prohibitory clause of the Constitution of the United States, by taking

away what was thus given."

Compare Dahzer v. Stale, 104 N. C. 265 (1889); Carr v. State, 26 N. E. Rep. 778,

779 (Ind., 1891).— Ed.
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"It is equall3- manifest that the object of the State in adopting the

' Debt Oixlinance ' in 1879 was to stop the further levy of the promised

tax, and to prevent tlie disl>nrsing ofllecrs fi-oni using the revenue from

previous levies to pay the interest falling due in January-, 1880, as well

as the principal and interest maturing tliereafter.

"The bonds and coupons which the parties to these suits hold have

not been reduced to judgment, and there is no way in which the State,

in its capacity as an organized political communit}', can be brought

before any court of the State, or of the United States, to answer a suit

in the name of these holders to obtain such a judgment. It was
expressly decided bj- the Supreme Court of the State in /State, ex rel.

Hart V. Burke, 33 La. An. 498, that such a suit could not be brought

in the State courts, and under the Eleventh Amendment of the Consti-

tution no State can be sued in the courts of the United States by a

citizen of another State. Neither was there when the bonds were

issued, nor is there now, any statute or judicial decision giving the

bond-holders a remedy in the State courts or elsewhere, either by man-
damus or injunction, against the State in its political capacity, to com-

pel it to do what it has agreed should be done, but which it refuses

to do.

"These, then, are suits by creditors at large, of the class provided

for in the Act of 1874, to compel, by judicial process, the officers

of the State to enforce the provisions of the Act, when the State,

by an amendment to its Constitution, has undertaken to prohibit tliem

from doing so, and when the court, if it requires an officer to pro-

ceed, cannot protect him with a judgment to which the State is a party.

The persons sued are the executive officers of the State, and they are

proceeded against in their official capacity. The money in the tri asury

is the property of the State, and not in any legal sense the property

of the bond or coupon holders. If it be lost or destroyed, the loss

will fall alone on the State or its agents, and the bond-holders will be

entitled to payment in full from other sources. True, the mone}- was

raised to pa}' this particular class of debts, and the agreement was that

it should not be used for anj' other purpose ; but, notwithstanding this,

the State has undertaken to appropriate it to defray the expenses of

the government. In this way the State has violated its contract, and,

if it could be sued, might perhaps be made to set aside its wrongful

appropriation of the monej' alreadj' in hand, and raise more by taxa-

tion, if necessary.

" 'I'hat the Constitution of 1879 on its face takes away the power of

the executive officers to comply with the terms of the Act of 1874 can-

not be denied. As against everything but the outstanding bonds and

coupons, this Constitution is the fundamental law of the State, and it

is only invalid so far as it impairs the obligation of the contract on the

faith of which the bonds and coupons were taken by their respective

holders. The question, then, is whether the contract can bo enforced,

notwithstanding the Constitution, by coercing the agents and officers
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of the State, whose authorit}' has been withdrawn in violation of the

contract, without the State itself in its political capacity- being a party

to the proceedings.
'• The relief asked will reqnire the officers against whom the process

is issued to act contrarj- to the positive orders of the supreme political

power of the State, whose creatures the}- are, and to which the\- are

ultiuiatel}' responsible in law for what the}- do. The}- must use the

public money in the treasury- and under their official control in one

wa}-, when the supreme power has directed them to use it in another,

and the\- must raise more money by taxation when the same power has

declared that it shall not be done. . . .

"The remedy sought, in order to be complete, would require the

court to assume all the executive authority' of the State, so far as it

related to the enforcement of this law, and to supervise the conduct of

all persons charged with any official duty in respect to the lev\-, collec-

tion, and disbursement of the tax in question until the bonds, principal

and interest, were paid in full, and that, too, in a proceeding in which

the State, as a State, was not and could not be made a part\-. It needs

no argument to show that the political power cannot be thus ousted of

its jurisdiction and the judiciar}- set in its place. When a State sub-

mits itself, without reservation, to the jurisdiction of a court in a par-

ticular case, that jurisdiction ma}- be used to give full effect to what
the State has bj- its Act of submission allowed to be done ; and if the

law permits coercion of the public officers to enforce any judgment that

may be rendered, then such coercion may be employed for that pur-

pose. But this is very far from authorizing the courts, when a State

cannot be sued, to set up its jurisdiction over the officers in charge of

the public moneys, so as to control them as against the political power
in their administration of the finances of the State. In our opinion, to

grant the relief asked for in either of these cases would be to exercise

such a power. Judgment affirmed."

[Justices Field and Harlan gave dissenting opinions.]

THE STATE OF NEW JERSEY v. WILSON.

Supreme Court of the United States. 1812.

[7 Cranrh, 164]

This case was submitted to this court, upon a statement of facts,

without argument.

March 3d. All the judges being present,

Marshall, C. J., delivered the opinion of the court as follows :—
This is a writ of error to a judgment rendered in the court of last

resort in the State of New Jersey, by which the plaintiffs allege they
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are deprived of a right secured to them by the Constitution of the

United States. The case appears to be this :
—

The remnant of the tribe of Delaware Indians, previous to the 20th

February, 1758, had claims to a considerable portion of lands in New
Jersey, to extinguish which became an object with the government and

proprietors under the conveyance from King Charles II. to the Duke
of York. Fortius purpose a convention was held in February, 1758,

between the Indians and commissioners appointed by the government

of New Jersey ; at which the Indians agreed to specify particularly the

lands which the^' claimed, release their claim to all others, and to ap-

point certain chiefs to treat with commissioners on the part of the gov-

ernment for the final extinguishment of their whole claim.

On the 9th of August, 1758, the Indian deputies met the commission-

ers and delivered to tliem a proposition I'educed to writing, the basis of

which was, that the government should purchase a tract of land on

which they might reside, in consideration of which the}' would re-

lease their claim to all other lands in New Jersey south of the river

Raritan. This proposition appears to have been assented to b}' the com-

missioners ; and the legislature, on the 12th of August, 1758, passed an

Act to give effect to this agreement.

This Act, among other provisions, authorizes the purchase of lands

for the Indians, restrains them from granting leases or making sales,

and enacts " that the lands to be purchased for the Indians aforesaid

shall not hereafter be subject to any tax, any law, usage, or custom to

the contrary thereof, in any wise notwithstanding."

In virtue of this Act, the convention with the Indians was executed.

Lands were purchased and conveyed to trustees for their use, and the

Indians released their claim to the south part of New Jersey.

The Indians continued in peaceable possession of the lands thus con-

veyed to them until some time in the year 1801, when, having become

desirous of migrating from the State of New Jersey, and of joining

their brethren at Stockbridge, in the State of New York, they applied

for, and obtained an Act of the Legislature of New Jersey authorizing

a sale of their land in that State.

This Act contains no expression in any manner respecting the privi-

lege of exemption from taxation which was annexed to those lands by

the Act under which they were purchased and settled on the Indians.

In 1803, the commissioners under the last-recited Act sold and con-

veyed the lands to the plaintiffs, George Painter and others.

In October, 1804, the legislature passed an Act repealing that sec-

tion of the Act of August, 1758, which exempts the lands therein

mentioned from taxes. The lands were then assessed, and the taxes

demanded. The plaintiffs, thinking themselves injured by this assess-

ment, brought the case before the courts in the manner prescribed by

the laws of New Jersey, and in the highest court of the State, the

validity of the repealing Act was affirmed and the land declared liable

to taxation. The cause is brought into this court bv writ of error, and
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the question here to be decided is, does the Act of 1804 violate the

Constitution of the United States?

The Constitution of the United States declares that no State shall

" pass any bill of attainder, ex post facto law, or law impairing the

obligation of contracts."

In the case of Fletcher v. Peck^ it was decided in this court on

solemn argument and much deliberation, that this provision of the Con-

stitution extends to contracts to wliich a State is a party, as well as to

contracts between individuals. The question then is narrowed to the

inquiry whether in the case stated a contract existed, and whether that

contract is violated by the Act of 1804.

Every requisite to the formation of a contract is found in the pro-

ceedings between the then colon}- of New'Jersey and the Indians. The
subject was a purchase on the part of the government of extensive

claims of the Indians, the extinguishment of which would quiet the title

to a large portion of the province. A proposition to this effect is made,

the terras stipulated, the consideration agreed upon, wliich is a tract of

land with the privilege of exemption from taxation ; and then in con-

sideration of the arrangement previously made, one of which this Act

of Assembly' is stated to be, the Indians execute their deed of cession.

This is certainly a contract clothed in forms of unusual solemnity.

The privilege, though for the benefit of the Indians, is annexed, by the

terms which create it, to the land itself, not to their persons. It is for

their advantage that it should be annexed to the land, because, in the

event of a sale, on which alone the question could become material, the

value would be enhanced by it.

It is not doubted but that the State of New Jersey might have in-

sisted on a surrender of this privilege as the sole condition on which

a sale of the property should be allowed. But this condition has not

been insisted on. The land has been sold, with the assent of the State,

with all its privileges and immunities. The purchaser succeeds, with

the assent of the State, to all the rights of the Indians. He stands,

with respect to this land, in their place and claims the benefit of their

contract. This contract is certainly impaired by a law which would
annul this essential part of it. [Tlie formal Judgment of the Court is

omitted.] ^

1 la Com. V. Bird, 12 Mass. 442 (1815), the defendant having served in the militia,

was exempted from furtlier militia duty by virtue of a statute in existence when he
entered the service, and of a later statute. These statutes were repealed, and the de-

fendant was required to .serve. The court (.lArKSON, ,T.), in holdincj the repeal valid,

said :
" The only question, therefore, is, whether the legislature had power, under these

circumstances, to revoke the exemption formerly enjoyed liy Bird, and to require him
to do duty among the conditional exempts. We are not prepared to say that anv one
set of legislators can control their successors to this extent in a case of such vital im-

portance to the Commonwealth. There may undoubtedly be cases in which it might
he deemed a breach of the public faith to revoke such exemptions; and it is not to he

supposed that the legislature would do it in any case without very powerful motives.

But we are not authorized to weigh tho.se motives, or to suffer them to have any influ

ence on our decision, when the law is clearly and unequivocally expressed.
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THE TRUSTEES OF DARTMOUTH COLLEGE v. WOODWARD.
Supreme Court of the United States. 1819.

[4 Wheat. 518.] i

Webster and Hopkinson, for the plaintiffs in error. Holmes and the

Attoriiey- General, contra.

Marshall, C. J. This is an action of trover, brought bv the Trus-
tees of Dartmouth College against William H. Woodward, in the State

Court of New Hampshire, for the book of records, corporate seal, nnd
other corporate property, to w-liich the plaintiffs allege themselves to be
entitled.

A special verdict, after setting out the rights of the parties, finds for

the defendant, if certain Acts of the Legislature of New Hampshire,
passed on the 27th of June and on the 18th of December, 1816, be

valid, and binding on tlie trustees without their assent, and not rei)ng-

nant to the Constitution of the United States ; otherwise, it finds for

the plaintiffs.

The Superior Court of Judicature of New Hampshire rendered a

judgment upon this verdict for the defendant, which judgment has.

been brought before this coui't h\ writ of error. The single question

now to be considered is, do the Acts to which the verdict refers violate

the Constitution of the United States?

This court can be insensible neither to the magnitude nor delicacy of

this question. The validity of a legislative Act is to be examined ; and

the opinion of the highest law tribunal of a State is to be revised, — an

opinion which carries with it intrinsic evidence of the diligence, of the

abilit}', and the integrity with which it was formed. On more than one

occasion this court has expressed the cautious circumspection with whicii

it approaches tlie considerntion of such questions ; and has declared that,

in no doubtful case, would it pronounce a legislative Act to be contrary

to the Constitution. But the American people have said, in the Consti-

tution of the United States, that "no State shall pass an3'bill of attain-

der, ex post facto law. or law impairing the obligation of contracts." In

the same instrument they have also said, " that the judicial power shall

extend to all cases in law and equity arising under the Constitution."

On the judges of this court, then, is imposed the high and solemn duty

of protecting, from even legislative violation, those contracts which the

Constitution of our country has placed beyond legislative control ; and,

" We cannot in this case allow the exemption claimed by the respondent, without

deciding that tlie legislature cannot, under any circum.stances, require the services of

an individual who has once been exempted. . . . This would be carrying those ex-

emptions to an extent that never could have been contemplated, either by the legis-

lature who granted them or by the citizen who performed the conditions prescribed by
the law. We can therefore see no sufficient cause to quash these proceedings."— Ed.

1 The statement of facts is omitted.— Ed.
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however irksome the task ma}' be, this is a dut}' from which we dare

not shrink.

The title of the phiintitfs originates in a charter dated the 13th day of

December, in tlie year 1769, incorporating twelve persons therein men-

tioned, b}- the name of " The Trustees of Dartmouth College," granting

to them and their successors the usual corporate privileges and powers,

and authorizing the trustees, who are to govern the college, to fill up

all vacancies which may be created in their own bod}'.

The defendant claims under three Acts of the Legislature of New
Hampshire, the most material of which was passed on the 27th of June,

1816, and is entitled " An Act to amend the charter and enlarge and

improve the corporation of Dartmouth College." Among other alter-

ations in the charter, this Act increases the number of trustees to

twent3'-one, gives the appointment of the additional members to the

executive of the State, and creates a board of overseers, with power to

inspect and control the most important acts of the trustees. This boar<l

consists of twenty-five persons. Tlie President of the Senate, the

Speaker of the House of Representatives of New Hampshire, and the

Governor and Lieutenant-Governor of Vermont, for the time being, are

to be members ex officio. The board is to be completed b}- the Gov-

ernor and Council of New Hampshire, who are also empowered to fill

all vacancies which ma}' occur. The Acts of the 18th and 26tli of De-

cember are supplemental to that of the 27th of June, and are principally

intended to carry that Act into effect.

The majority of the trustees of the colbge have refused to accept

this amended charter, and have brought this suit for the corporate

property, which is in possession of a person holding by virtue of tlie

Acts which have been stated.

It can require no argument to prove that the circumstances of this

case constitute a contract. An application is made to the Crown for a

charter to incorporate a religious and literary institution. In the ajipli-

cation it is stated that large contributions have been made for the

object, which will be conferred on the corporation as soon as it shall be

created. The charter is granted, and on its faith the property is con-

veyed. Surely in this transaction every ingredient of a complete and

legitimate contract is to be found.

The points for consideration are, 1. Is this contract protected by the

Constitution of the United States? 2. Is it impaired by the Acts under

which the defendant holds ?

1. On the first point it has been argued that the word "contract," in

its broadest sense, would comprehend tlie political relations between the

government and its citizens, would extend to offices held within a

State for State purposes, and to many of those laws concerning civil

institutions, which must change with circumstances, and be modified by

ordinary legislation ; which deeply concern the pulilic, and which, to

preserve good government, the public judgment must control. That
even marriage is a contract, and its obligations are affected b}- the laws
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respecting divorces. Tliat the clause in the Constitution, if construed

iu its greatest latitude, would prohibit these laws. Taken in its broad,

unlimited sense, the clause would be an unprofitable and vexatious in-

terference with the internal concerns of a State, would unnecessarily

and unwisel}' embarrass its legislation, and render immutable those

civil institutions which are established for purposes of internal govern-

ment, and wdiicii, to subserve those purposes, ought to vary with vary-

ing ciicumstances. That as the framers of the Constitution could never

have intended to insert in that instrument a provision so unnecessary,

so mischievous, and so repugnant to its general spirit, the term " con-

tract " must be understood in a more limited sense. That it must be

understood as intended to guard against a power of at least doubtful

utilit}-, the abuse of which had been extensively' felt, and to restrain

the legislature in future from violating the right to propert}'. That an-

terior to the formation of the Constitution, a course of legislation had

prevailed in man}, if not in all, of the States, which weakened the con-

fidence of man in man, and embarrassed all transactions between indi-

viduals, b}' dispensing with a faithful performance of engagements.

To correct this mischief, b}' restraining the power which produced it,

the State legislatures were forbidden " to pass any law impairing tlie

obligation of contracts," that is, of contracts respecting property, under

which some individual could claim a right to something beneficial to

himself; and that since the clause in the Constitution must in con-

struction receive some limitation, it ma}- be confined, and ought to be

confined, to cases of this description ; to cases within the mischief it was

intended to remedy.

The general correctness of these observations cannot be controverted.

That the framers of the Constitution did not intend to restrain the

States in the regulation of their civil institutions, adopted for internal

government, and that the instrument they have given us is not to be so

construed, may be admitted. The provision of the Constitution never

has been understood to embrace other contracts than those which re-

spect property or some object of value, and confer rights which may be

asserted in a court of justice. It has never been understood to restrict

the general right of the legislature to legislate on the subject of divorces.^

Those Acts enable some tribunal, not to impair a marriage contract,

but to liberate one of the parties because it has been broken by the

other. When any State legislature shall pass an Act annulling all

marriage contracts, or allowing either party to annul it without the

consent of the other, it will be time enough to inquire whether such an

Act be constitutional.

The parties in tliis case differ less on general principles, less on the

true construction of the Constitution in the abstract, than on the appli-

cation of those principles to this case, and on the true construction of

the charter of 1769. This is the point on which the cause essentially

1 And so Hunt v. Hunt, 131 U. S. [Appendix], clxv. (1879) —Ed.
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depends. If the Act of Incorporation be a grant of political power, if

it create a civil institution to be employed in the administration of the

government, or if the funds of the college be public property, or if the

State of New Hampshire, as a government, be alone interested in its

transactions, the subject is one in which the legislature of the State

may act according to its own judgment, unrestrained by any limitation

of its power imposed by the Constitution of the United States.

But if this be a private eleemosynary institution, endowed with a

capacit}' to take property for objects unconnected with government,

whose funds are bestowed b}' individuals on the faith of the charter ; if

the donors have stipulated for the future disposition and management

of those funds in the manner prescribed by themselves ; there may be

more difficult}- in the case, although neither the persons who have made
these stipulations, nor those for whose benefit they were made, should

be parties to the cause. Those who are no longer interested in the

property may yet retain such an interest in the preservation of their

own arrangements as to have a right to insist that those arrangements

shall be held sacred. Or, if the}' have themselves disappeared, it be-

comes a subject of serious and anxious inquiry whether those whom
they have legally empowered to represent them forever ma}- not assert

all the rights which they possessed while in being ; whether, if they be

without personal representatives who may feel injured by a violation of

the compact, the trustees be not so completely their representatives in

the eye of the law as to stand in their place, not only as respects the

government of the college, but also as respects the maintenance of the

college charter.

It becomes then the duty of the court most seriously to examine this

charter, and to ascertain its true character.

From the instrument itself it appears that about the year 1754 the

Rev. Eleazer Wheelock established at his own expense, and on his own
estate, a charity school for the instruction of Indians in the Christian

religion. The success of this institution inspired him with the design

of soliciting contributions in England for carrying on and extending his

undertaking. In this pious work he employed the Rev. Nathaniel
Whitaker, who, by virtue of a power of attorney from Dr. Wheelock,
appointed the Earl of Dartmouth and others trustees of the money
which had been and should be contributed ; which appointment Dr.

Wheelock confirmed by a deed of trust authorizing tlie trustees to fix

on a site- for the college. They determined to establish the school on
Connecticut River, in the western part of New Hampshire ; that situ-

ation being supposed favorable for carrying on the original design

among the Indians, and also for promoting learning among the English,

and the proprietors in the neighborhood having made large offers of land

on condition that the college should there be placed. Dr. Wheelock
then applied to the Crown for an Act of Incorporation, and represented

the expediency of appointing those whom he had, by his last will,

named as trustees in America to be members of the proposed corpora-
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tion. " In consideration of tlie premises," " for the education and
instruction of the ^-outh of tlie Indian tribes," &c., " and also of Eng-

lisli youth and any others," the charter was granted, and the trustees

of Dartmouth College were by that name created a body corporate,

with power, for the use of the said college, to acquire real and personal

property', and to pa}' the president, tutors, and other officers of the col-

lege such salaries as they shall allow.

The charter proceeds to appoint Eleazer Wheelock, " the founder of

said college," president thereof, with power by his last will to appoint

a successor, who is to continue in office until disapproved by the trus-

tees. In case of vacancy, the trustees may appoint a president, and in

case of the ceasing of a president, the senior professor or tutor, being

one of the trustees, shall exercise the office until an appointment shall

be made. The trustees have power to appoint and displace professors,

tutors, and other officers, and to suppl}' any vacancies which may be

created in their own body b}' death, resignation, removal, or disability
;

and also to make orders, ordinances, and laws for the government of

the college, the same not being repugnant to the laws of Great Britain

or of New Hampshire, and not excluding any person on account of his

speculative sentiments in religion, or his being of a religious profession

different from that of the trustees.

This charter was accepted, and the property, both real and personal,

which had been contributed for the benefit of the college, was conveyed

to and vested in the corporate bod}'.

From this brief review of the most essential parts of the charter, it

is apparent that the funds of the college consisted entirely of private

donations. It is, perhaps, not very important who were the donors.

The probability is that the Earl of Dartmouth and the other trustees in

England were, in fact, the largest contributors. Yet the legal conclu-

sion from the facts recited in the charter would probably be, that Dr.

"Wheelock was the founder of the college.

The origin of the institution was, undoubtedly, the Indian charit}'

school established b}' Dr. Wheelock at his own expense. It was at his

instance, and to enlarge this school, that contributions were solicited in

England. The person soliciting these contributions was his agent ; and

the trustees, who received the money, were appointed by and act under

his authorit}'. It is not too much to say that tlie funds were obtained

by him in trust, to be applied by him to the purposes of his enlarged

school. The charter of incorporation was granted at his instance.

The persons named by him in his last will as the trustees of his charity

school compose a part of the corporation, and he is declared to be the

founder of the college and its president for life. Were the inquir}' ma-

terial, we should feel some hesitation in saying tliat Dr. Wheelock was

not, in law, to be considered as the founder (1 Bl. Com. 481) of this

institution, and as possessing all the rights appertaining to that char-

acter. But be this as it may, Dartmouth College is really endowed ])y

private individuals, who have bestowed their funds for the propagation
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of the Christiau religion among the Indians, and for the promotion of

piety and learning generall}'. From these funds the salaries of the

tutors are drawn, and these salaries lessen the expense of education to

the students. It is then an eleemosynary (1 Bl. Com. 471) and, as far

as respects its funds, a private corporation.

Do its objects stamp on it a different character? Are the trustees

and professors public officers, invested with any portion of political

power, partaking in any degree in the administration of civil govern-

ment, and performing duties which flow from the sovereign authority?

That education is an object of national concern and a proper subject

of legislation, all admit. That there maj' be an institution founded by

government and placed entirel}' under its immediate control, the officers

of which would be public officers, amenable exclusively to government,

none will deny. But is Dartmouth College such an institution? Is

education altogether in the hands of government? Does every teacher

of youth become a public officer, and do donations for the purpose of

education necessarily become public property, so far that the will of the

legislature, not the will of the donor, becomes the law of the donation?

These questions are of serious moment to societ}', and deserve to be

well considered.

Dr. Wheelock, as the keeper of his charity school, instructing the

Indians in the art of reading and in our holy religion, sustaining them

at his own expense and on the voluntary contributions of the chaiitable,

could scarceh' be considered as a public officer, exercising any portion

of those duties which belong to government ; nor could the legislature

have supposed that his private funds, or those given by others, were

subject to legislative management because they were api)lied to the pur-

poses of education. When, afterwards, his school was enlarged, and the

liberal contributions made in England and in America enabled him to

extend his cares to the education of the youth of his own country, no
change was wrought in his own character or in the nature of his duties.

Had he employed assistant tutors with the funds contributed by others,

or had the trustees in England established a school with Dr. Wheelock
at its head, and paid salaries to him and his assistants, they would still

have been private tutors ; and the fact that they were employed in the

education of youth could not have converted them into public officers

concerned in tlie administration of public duties, or have given tlie

legislature a right to interfere in the management of the fund. The
trustees, in whose care that fund was placed by the contributors, would
have been permitted to execute their trust uncontrolled by legislative

autliorit}-.

Whence, then, can be derived the idea that Dartmouth College lins

become a public institution, and its trustees public officers, exercising

powers conferred by the public for public objects? Not from the source

whence its funds were drawn, for its foundation is purely private and
eleemosynar}-, — not from the application of those funds ; for money
may be given for education, and the persons receiving it do not, Ijy
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beiug emplo3"ed in the education of youtli, become members of the civil

government. Is it from the Act of Incorporation? Let this subject be

considered.

A corporation is an artificial being, invisible, intangible, and existing

only in contemplation of law. Being the mere creature of law, it pos-

sesses only those properties which the charter of its creation confers

upon it, either expressly or as incidental to its very existence. These

are such as are supposed best calculated to effect the object for which

it was created. Among the most important are immortality, and, if the

expression may be allowed, individuality
;
properties, hy which a per-

petual succession of many persons are considered as the same, and may
act as a single individual. The}' enal)le a corporation to manage its

own affairs, and to hold propert}' without the perplexing intricacies,

the hazardous and endless necessity, of perpetual conveAances for the

purpose of transmitting it from hand to hand. It is chiefly for the pur-

pose of clothing bodies of men in succession with these qualities and
capacities that corporations were invented and are in use. By these

means, a perpetual succession of individuals are capable of acting for

the promotion of the particular object, like one immortal being. But
this being does not share in the civil government of the country, unless

that be the purpose for which it was created. Its immortalit}- no more
confers on it jwlitical power or a political character than imraortalit}'

would confer such power or character on a natural person. It is no

more a State instrument than a natural person exercising the same
powers would be. If, then, a natural person, employed b\- individuals

in the education of 3'outh, or for the government of a seminary in which

3'outh is educated, would not become a public officer, or be considered

as a member of the civil government, how is it that this artificial being,

created by law for the purpose of being emploj'ed by the same indi-

viduals for the same purposes, should become a part of the civil gov-

ernment of the country? Is it because its existence, its capacities, its

powers, are given by law? Because the government has given it the

power to take and to hold property in a particular form and for par-

ticular purposes, has the government a consequent right substantial!}'

to change that form, or to vary the purposes to which the property is

to be applied? This principle has never been asserted or recognized,

and is supported b}- no authorit}'. Can it derive aid from reason ?

The objects for which a corporation is created are universally such

as the government wishes to promote The}' are deemed beneficial to

the country; and this benefit constitutes the consideration, and, in

most cases, the sole consideration of the grant. In most eleemosynar}'

institutions, the object would be difficult, perhaps unattainable, without

the aid of a charter of incorporation. Charitable or public-spirited in-

dividuals, desirous of making permanent appropriations for charitable

or other useful purposes, find it impossible to effect their design

securel}' and certainly without an incorporating Act. The}- apply to

the government, state their beneficent object, and offer to advance the
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money necessary for its accomplishment, provided the government will

confer on the instrument which is to execute their designs the capacity

to execute tjiem. The proposition is considered and approved. The

benefit to the public is considered as an ample compensation for the

f.iculty it confers, and the corporation is created. If the advantages

tj the public constitute a full compensation for the faculty it gives,

t'lere can be no reason for exacting a further compensation, by claim-

iiig a right to exercise over this artificial being a power which changes

its nature, and touches the fund for the security and application of

which it was created. There can be no reason for implying in a char-

ter, given for a valuable consideration, a power which is not only not

expressed, but is in direct contradiction to its express stipulations.

From the fact, then, that a charter of incorporation has been granted,

nothing can be inferred wiiich changes the character of the institution,

or transfers to the government any new power over it. The character

of civil institutions does not grow out of their incorporation, but out of

the manner in which the}' are formed, and the objects for which they

are created. The right to change them is not founded on their being

incorporated, but on their being the instruments of government, cre-

ated for its purposes. The same institutions, created for the same

objects, though not incorporated, would be public institutions, and, of

course, be controllable by the legislature. The incorporating Act

neither gives nor prevents this control. Neither, in reason, can the

incorporating Act change the character of a private eleemosjnar}'

institution.

We are next led to the inquiry, for whose benefit the propert}' given

to Dartmouth College was secured? The counsel for the defendant

have insisted that the beneficial interest is in the people of Xew Hamp-
shire. The charter, after reciting the preliminary measures which had

been taken, and the appHcation for an Act of Incorporation, proceeds

thus: "Know ye, therefore, that we, considering the premises, and
being willing to encourage tiie laudable and charitable design of spread-

ing Christian knowledge among the savages of our American wilder-

ness, and also that the best means of education be established, in our

province of New Hampshire, for the benefit of said province, do, of our

special grace," etc. Do these expressions bestow on New Hampshire

any exclusive right to the property' of the college, any exclusive inter-

est in the labors of the professors ? Or do they merely indicate a will-

ingness that New Hampshire should enjoy those advantages which

result to all from the estal)lishment of a seminary of learning in the

neighborhood? On this point we think it impossible to entertain a

serious doubt. The words themselves, unexplained b}* the context, in-

dicate that the "benefit intended for the province" is that which is

derived from " establishing the best means of education therein ;
" that

is, from establishing in tlie province Dartmouth College as constituted

b}' the charter. Rut if these words, considered alone, could admit of

doubt, that doubt is completely removed by an inspection of the entire

instrument.
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The particular interests of New Hampshire never entered into the

mind of the donors, never constituted a motive for their donation.

The propagation of the Christian religion among the savages, and the

dissemination of useful knowledge among the youth of the country,

were the avowed and the sole objects of their contributions. In these

New Hampshire would participate ; but nothing particular or exclusive

was intended for her. Even the site of the college was selected, not

for the sake of New Hampshire, but because it was " most subservient

to the great ends in view," and because liberal donations of land were

offered by the proprietors on condition that the institution should be

there established. The real advantages from the location of the college

are, perhaps, not less considerable to those on the west than to those

on the east side of Connecticut River. The clause which constitutes

the incorporation, and expresses the objects for which it was made, de-

clares those objects to be the instruction of the Indians, " and also of

English youth and any others." So that the objects of the contributors

and the incorporating Act were the same, — the promotion of Chris-

tianity and of education generall}', not the interests of New Hampshire

particularly.

From this review of the charter, it appears that Dartmouth College is

an eleemosynary institution, incorporated for the purpose of perpetu-

ating the application of the bounty of the donors to the specified

objects of that bounty ; that its trustees or governors were originally

named by the founder, and invested with the power of perpetuating

themselves ; that they are not public officers, nor is it a civil institution,

participating in the administration of government ; but a charity school,

or a seminar}' of education, incorporated for the preservation of its

property, and the perpetual application of tliat property to the objects

of its creation.

Yet a question remains to be considered of more real difficult}', on

which more doubt has been entertained than on all that have been dis-

cussed. The founders of the college, at least those whose contributions

were in money, have parted with the property bestowed upon it, and

their representatives have no interest in that property. Tlie donors of

land are equally without interest so long as the corporation shall exist.

Could they be found, they are unaffected by any alteration in its Con-

stitution, and probabl}' regardless of its form or even of its existence.

The students are fluctuating, and no individual among our youth has a

vested interest in the institution which can be asserted in a court of

justice. Neither the founders of the college, nor the youth for whose

benefit it was founded, complain of the alteration made in its charter, or

think themselves injured by it. The trustees alone complain, and the

trustees have no beneficial interest to be protected. Can this be such

a contract as the Constitution intended to withdraw from the power of

State legislation? Contracts, tlie parties to which have a vested bene-

ficial interest, and those only, it has been said, are the objects about

which the Constitution is solicitous, and to which its protection is

extended.
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The court has bestowed on this argument the most deliberate consid-

eration, and the result will be stated. Dr. AVheelock, acting for him-

self and for those who, at his solicitation, had made contributions to

his school, applied for this charter, as the instrument which should en-

able him and them to perpetuate their beneficent intention. It was

granted. An artificial, immortal being was created by the Crown, capa-

ble of receiving and distributing forever, according to the will of the

donors, the donations which should be made to it. On this being, the

contributions which had been collected were immediatel}' bestowed.

These gifts were made, not indeed to make a profit for the donors or

their posterity, but for something, in their opinion, of inestimable value
;

for something which they deemed a full equivalent for the money with

which it was purchased. Tlie consideration for which they stipulated,

is the perpetual application of the fund to its object, in the mode pre-

scribed by themselves. Their descendants ma}" take no interest in the

preservation of this consideration. But in this respect their descend-

ants are not their representatives. They are represented by the cor-

poration. The corporation is the assignee of their riglits, stands in

their place, and distributes their bountj-, as they would themselves

have distributed it had they been immortal. So with respect to the

students who are to derive learning from this source. The corporation

is a trustee for them also. Their potential rights, which, taken dis-

tributivel}', are imperceptible, amount collectively' to a most important

interest. These are, in the aggregate, to be exercised, asserted, and
protected b}' the corporation. The}' were as completely out of the

donors, at the instant of their being vested in the corporation, and as

incapable of being asserted by the students, as at present.

According to the theory of the British Constitution, their Parliament

is omnipotent. To annul corporate rights might give a shock to

public opinion, which that government has chosen to avoid ; but its

power is not questioned. Had Parliament, immediately after the

emanation of this charter and the execution of those conveyances which

followed it, annulled the instrument, so that the living donors would
have witnessed the disappointment of their hopes, the pei-fidy of the

transaction would have been universally acknowledged. Yet then, as now,
the donors would have had no interest in the property ; then, as now,
those who might be students would have had no rights to be violated

;

then, as now, it might be said that the trustees, in whom the rights of

all were combined, possessed no private, individual, beneficial interest

in the property confided to their protection. Yet the contract would at

that time have been deemed sacred by all. What has since ocein'red

to strip it of its inviolability? Circumstances have not changed it

In reason, in justice, and in law, it is now what it was in 1769.

This is plainly a contract to which the donors, the trustees, and the

Crown (to whose rights and obligations New Hampshire succeeds) were
the original parties. It is a contract made on a valuable consideration.

It is a contract for the security and disposition of property. It is a

VOL. n. — 25
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contract on the faith of which real and personal estate has been con-

veyed to the corporation. It is tlieu a contract within the letter of the

Constitution, and within its spirit also, unless tlie fact that the prop-

erty is invested by the donors in trustees for the promotion of religion

and education, for the bcnetit of persons who are perpetually changing,

though the objects remain the same, shall create a particular exception,

taking this case out of the prohibition contained in the Constitution.

It is more than possil)le that the preservation of riglits of this de-

scription was not particularly in the view of the framers of the Consti-

tution when the clause under consideration was introduced into that

instrument. It is probable that interferences of more frequent recur-

rence, to which the temptation was stronger and of which the mischief

was more extensive, constituted the great motive for imposing this

restriction on the State legislatures. But although a particular and a

rare case may not in itself be of sufficient magnitude to induce a rule,

yet it must be governed b}- the rule, when established, unless some

plain and strong reason for excluding it can be given. It is not enough

to sa3' that this particular case was not in the mind of the convention

when the article was framed, nor of the American people when it was

adopted. It is necessary- to go farther, and to sa}' that, had this par-

ticular case been suggested, the language would have been so varied

as to exclude it, or it would have been made a special exception. The

case, being within the words of the rule, must be within its operation

likewise, unless there be something in the literal construction so ob-

viously absurd, or mischievous, or repugnant to the general spirit of

the instrument as to justify those who expound the Constitution in

making it an exception.

On what safe and intelligible ground can this exception stand?

There is no expression in the Constitution, no sentiment delivered by

its contemporaneous expounders, which would justify us in making

it. In the absence of all authority of this kind, is there, in the

nature and reason of tiie case itself, that which would sustain a con-

struction of the Constitution not warranted by its words ? Are con-

tracts of this description of a character to excite so little interest that

we must exclude them from the provisions of the Constitution, as being

unworthy of the attention of those who framed the instrument? Or

does public policy so imperiously demand their remaining exposed to

legislative alteration as to compel us, or rather permit us to say, that

these words, which were introduced to give stability to contracts, and

which in their plain import comprehend this contract, must yet be so

construed as to exclude it?

Almost all eleemosynary corporations, those which are created for

the promotion of religion, of charity, or of education, are of the same

character. Tlie law of this case is the law of all. In every literary or

charitable institution, unless the objects of the bounty be themselves

incorporated, the whole legal interest is in trustees, and can be asserted

only by them. The donors, or claimants of the bounty, if they can ap-
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pear in court at all, can appear only to complain of the trustees. In

all other situations, the}' are identified with, and personated by, the

trustees, and their rights are to be defended and maintained by them.

Religion, charitj', and education are, in the law of England, legatees or

donees, capable of receiving bequests or donations in this form. They
appear in court, and claim or defend by the corporation. Are they of so

little estimation in the United States that contracts for their benefit

must be excluded from the protection of words whicli in their natural

import include them? Or do such contracts so necessarily require new
modelling by the authority' of the legislature that the ordinary rules of

construction must be disregarded in order to leave them exposed to

legislative alteration ?

All feel that these objects are not deemed unimportant in the United

States. Tlie interest which this case has excited proves that thej' are

not. The framers of the Constitution did not deem them unworthy of

its care and protection. They have, though in a diflTerent mode, mani-

fested their respect for science by reserving to the government of the

Union the power "to promote the progress of science and useful arts,

by securing for limited times, to authors and inventors, the exclusive

right to their respective writings and discoveries." They have so far

withdrawn science and the useful arts from the action of the State

governments. Wh}*, then, should they be supposed so regardless of

contracts made for the advancement of literature as to intend to ex-

clude them from provisions made for the securit}' of ordinary contracts

between man and man? No reason for making this supposition is

perceived.

If the insignificance of the object does not require that we should

exclude contracts respecting it from the protection of the Constitution
;

neither, as we conceive, is the polic}' of leaving them subject to legis-

lative alteration so apparent as to require a forced construction of that

instrument in order to effect it. These eleemos^nar}' institutions do

not fill the place which would otherwise be occui)ied by government, but

that which would otherwise remain vacant. The}- are complete acqui-

sitions to literature. They are donations to education ; donations

which an}' government must be disposed rather to encourage than to

discountenance. It requires no very critical examination of the human
mind to enable us to determine that one great inducement to these

gifts is the conviction felt by the giver that the disposition he makes
of them is immutable. It is probable that no man ever was, and that

no man ever will be, the founder of a college, believing at the time that

an Act of Incorporation constitutes no security for the institution ; be-

lieving that it is immediately to be deemed a public institution, whose
funds are to be governed and applied, not by the will of the donor, but

by the will of the legislature. All such gifts are made in the pleasing,

perhaps delusive, hope that the charity will flow forever in the channel

which the givers have marked out for it. If every man finds in his

own bosom strong evidence of thvi universality of this sentiment, there
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can be but little reason to imagine that the framers of our Constitution

were strangers to it ; and that, feeling the necessity and policy of giving

permanence and security to contracts, of withdrawing them from the

influence of legislati^'e bodies, whose fluctuating policy- and repeated

interferences produced the most perplexing and injurious embarrass-

ments, the}' still deemed it necessary to leave these contracts subject to

those interferences. The motives for such an exception must be ver}'

powerful to justify the construction which makes it.

The motives suggested at the bar grow out of the original appoint-

ment of the trustees, which is supposed to have been in a spirit hostile to

the genius of our government, and the presumption that, if allowed to

continue themselves, they now are, and must remain forever, what the}'

originally were. Hence is inferred the necessity of applying to this

corporation, and to other similar corporations, the correcting and im-

proving hand of the legislature.

It has been urged repeatedly, and certainly with a degree of earnest-

Dess which attracted attention, that the trustees, deriving their power

from a regal source, must necessarily" partake of the spirit of their

origin ; and that their first principles, unimproved by that resplendent

light which has been shed around them, must continue to govern the

college, and to guide the students. Before we inquire into the influence

which this argument ought to have on the constitutional question, it

maj' not be amiss to examine the fact on which it rests. The first

trustees were undoubtedly named in the charter b}- the Crown, but at

whose suggestion were they named ? B}' whom were they selected ? The
charier informs us. Dr. Wheelock had represented, " that, for many
weighty reasons, it would be expedient that the gentlemen whom he had

already nominated in liis last will to be trustees in America, should be of

the corporation now proposed." When, afterwards, the trustees are named
in the charter, can it be doubted that the persons mentioned bj- Dr.

Wheelock in his will were appointed? Some were probably added by

the Crown, with the approbation of Dr. Wheelock. Among these is

the Doctor himself. If an}' others were appointed at the instance of the

Crown, they are the Governor, three members of the Council, and the

Speaker of the House of Representatives of the Colony of New Hamp-
shire. The stations filled by these persons ought to rescue them from

any other imputation than too great a dependence on the Crown. If in

the revolution that followed, the}' acted under the influence of this sen-

timent, they must have ceased to be trustees ; if they took part with

their countrymen, the imputation wliich suspicion might excite would

no longer attach to them. The original trustees, then, or most of

them, were named by Dr. Wheelock, and those who were added to his

nomination, most probably with his approbation, were among the most

eminent and respectable individuals in New Hampshire.

The only evidence which we possess of the character of Dr. Wheelock

is furnished by this charter. The judicious means employed for the

accomplishment of his object, and the success which attended his en-
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deavors, would lead to the opinion that lie united a sound understand-

ing to that humanity and benevolence which suggested his undertaking,

It surely cannot be assumed that his trustees were selected without

judgment. With as little probability can it be assumed tliat, while the

light of science and of liberal principles pervades the whole community,

these originally benighted trustees remain in utter darkness, incapable

of participating in the general improvement; that, while the human

race is rapidly advancing, they are stationary. Reasoning a i^riori,

we should believe that learned and intelligent men, selected by its

patrons for the government of a literary institution, would select

learned and intelligent men for their successors, men as well fitted for

the government of a college as those who might be chosen by other

means. Should this reasoning ever prove erroneous in a particular

case, public opinion, as has been stated at the bar, would correct the

institution. Tlie mere i)ossibility of the contrary would not justify a

construction of the Constitution which should exclude these contracts

from the protection of a provision whose terms comprehend them.

The opinion of the court, after mature deliberation, is, that this is a

contract, the obligation of which cannot be impaired without violating

the Constitution of the United States. This opinion appears to us to

be equally supported b}' reason and by the former decisions of this

court.

2. We next proceed to the inquiry whether its obligation has been

impaired by those Acts of the Legislature of New Hampshire to which

the special verdict refers.

From the review of this charter which has been taken it appears that

the whole power of governing the college, of appointing and removing

tutors, of fixing their salaries, of directing the course of study to be

pursued by the students, and of filling up vacancies created in their

own body, was vested in the trustees. On the part of the Crown it was

expressly stipulated that this corporation, thus constituted, should con-

tinue forever ; and that the number of trustees should forever consist

of twelve, and no more. B}' this contract the Crown was bound, and

could have made no violent alteration in its essential terms without

impairing its obligation.

B}' the Revolution the duties as well as the powers of govern-

ment devolved on the people of New Hampshire. It is admitted that

among the latter was comprehended the transcendent power of Par-

liament, as well as that of the executive department. It is too clear

to require the support of argument that all contracts and rights inspect-

ing property remained unchanged by the Revolution. The obligations,

then, which were created by the charter to Dartmouth College were the

same in the new that they had been in the old government. The power
of the government was also the siune. A repeal of this charter at an}'

time prior to the adoption of the present Constitution of the United

States would have been an extraordinary and unprecedented act of

power, but one which could have been contested only by the rostric-
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tions upon the legislature to be found in the Constitution of the State.

But the Constitution of the United States iias imposed this additional

limitation, that the legislature of a State shall pass no Act " impairing

the obligation of contracts."

It has been already stated that the Act " to amend the charter and

enlarge and improve the coiporation of Dartmouth College " increases

the number of trustees to twenty-one, gives the appointment of the ad-

ditional members to the executive of the State, and creates a boai'd of

overseers, to consist of twenty-five persons, of whom twenty-one are

also appointed by the executive of New Hampshire, who have power to

inspect and control the most important acts of the trustees.

On the effect of this law two opinions cannot be entertained. Be-

tween acting directly and acting through the agency of trustees and

overseers no essential difference is perceived. The whole power of

governing the college is transferred from trustees appointed according

to the will of the founder, expressed in the charter, to the executive of

New Hampshire. The management and application of the funds of this

eleemosynary institution, which are placed by the donors in the hands

of trustees named in the charter, and empowered to perpetuate them-

selves, are placed by this Act under the control of the government of

the State. The will of the State is substituted for the will of the

donors in every essential operation of the college. This is not an im-

material change. The founders of the college contracted, not merely

for the perpetual application of the funds which they gave to the

objects for wliich those funds were given, they contracted also to secure

that application by the Constitution of the corporation. They con-

tracted for a system which should, as far as human foresight can pro-

vide, retain forever the government of the literary institution they had

formed, in the hands of persons approved by themselves. This system

is totally changed. The charter of 1769 exists no longer. It is re-

organized, and reorganized in such a manner as to convert a literar}'

institution, moulded according to the will of its founders and placed

under the control of private literary men, into a machine entirely sub-

servient to the will of government. This may be for the advantage

of tills college in particular, and may be for the advantage of literature

in general ; but it is not according to the will of the donors, and is sub-

versive of that contract on the faith of which their property was given.

In the view which has been taken of this interesting case, the court

has confined itself to the rights possessed by the trustees, as the as-

signees and representatives of the donors and founders, for the benefit

of religion and literature. Yet it is not clear that the trustees ought to

be considered as destitute of such beneficial interest in themselves as

the law may respect. In addition to their being the legal owners of the

property, and to their having a freehold right in the powers confided to

them, the charter itself countenances the idea that trustees may also

be tutors with salaries. The first president was one of the original

trustees; and the charter provides, that in case of vacancy in that
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office, " the senior professor or tutor, being one of the trustees, shall

exercise the office of president until the trustees shall make choice of,

and appoint a president." According to the tenor of the charter, then,

the trustees might, without inipropriet\% appoint a president and other

professors from their own body. This is a power not entirely uncon-

nected with an interest. Even if the proposition of the counsel for the

defendant were sustained, if it were admitted that those contracts onl}-

are protected b^' the Constitution, a beneficial interest in which is

vested in the party who appears in court to assert that interest
; yet it

is bj- no means clear that the trustees of Dartmouth College have no

beneficial interest in themselves.

But the court has deemed it unnecessary to investigate this particular

point, being of opinion, on general principles, that in these private

eleemosynary institutions the bod}' corporate, as possessing the whole

legal and equitable interest, and completelj" representing the donors for

the purpose of executing the trust, has rights which are protected bj-

the Constitution.

It results from this opinion, that the Acts of the Legislature of Xew
Hampshire, which are stated in the special verdict found in this cause,

are repugnant to the Constitution of the United States, and that the

judgment on this special verdict ought to have been for the plaintiffs.

The judgment of the State court must, therefore, be reversed.

[The concurring opinions of Washixgtox, J., and Stoky, J,, are

omitted.] Johnsox, J., concurred, for the reasons stated by the Chief

Justice ; Livingstok, J., concurred for the reasons stated b^' the Chief

Justice and Washingtox and Story, JJ. ; Duvall, J., dissented.^

1 For the history of this case, see Farrar's Report of it, iu both stages, (Portsmouth,
N. H., 18iy,)aud the valuable, but ill-digested book, Shirley on The Dartmouth College
Causes (St. Louis : G. L Jones & Co., 1879). In 6.7 X. H. 473, there is " what is intended
to be an exact reprint of the case and arguments as printed in 1819 in Farrar's Report
and 1 N. H. HI." For this reference I am indebted to my colleague, Hon. Jeremiah
Smith. For a learned criticism and exposition of the case, see an article by the Hon.
Charles Doe, the present Chief Justice of Xew Hampshire, in 6 Harv. Law Rev.
161, 21.3, entitled, "A New View of the Dartmouth College Case." See also articles
in 8 Am. Law Rev. 189 and 28 lb. 376, 440.

" I have seen the rale which denies to the several States the power to make any
laws impairing the obligation of contracts criticised as if it were a mere politico-
economical flourish

;
but in point of fact there is no more important provision in the

whole Constitution. Its principle was much extended bv a decision of the Supreme
Court, which ought now to interest a large number of Englishmen, since it is the
basis of the credit of many of the great American railwav incorpor.ations. But it is
this prohibition which has in reality secured full plav to the economical forces hv
which the achievement of cultivating the soil of the North American Continent has
been performed; it is the bulwark of American individualism against democratic im-
patience and socialistic fantasy. We may usefully bear in min.l that until this pro-
hibition, as interpreted by the Federal courts, is got rid of, certain communistic
schemes of American origin, which are said to have become attractive to the English
laboring classes because they are supposed to proceed from the bosom of a democratic
community, have about as much prospect of obtaining pr.actical realization in the
United States as the vision of a Cloud-cuckoo-borough to be built bv the birds between
earth and sky."— Mmxe, Popular Government (Essay IV.), 247.

" It is under the protection of the decision in the Dartmouth College Case that the
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In CciTi/ Zibranj v. £Hss, 151 Mass. 364, 375 (1890), — the facts

are briefly stated si'pra, p. 1043, — Knowlton, J., for the court, said :

'• It is quite clear that, upon grounds of mere expediency, and in the

absence of an emergency requiring it, the court could not decree such

a change in the administration of the trust as is contemplated by this

statute ; and it becomes necessary to inquire whether the principles of

law which limit the authority of the court in a case of this kind are

equally applicable to the action of the legislature under our Constitution.
" The acceptance by the town of Maria Gary's proposition contained in

her letter created a contract, which was executed on her part by the pa}--

ment of the money, and which continued binding on the town and the

trustees as to their conduct in reference to the charity. Prior to the

decision in Dartmouth College v. Woodward, 4 Wheat. 518, it was un-

certain what construction would be given by the Supreme Court of the

most enormous and threateuing powers in our country have been created ; some of the

great and wealthy corporatious actually having greater influence in tlic country at

large, and upon the legislation of the country, than the States to which they owe their

corporate existence. Every privilege granted or right conferred— no matter hy what
means or on what pretence — being made inviolable by the Constitution, the govern-

ment is frequently found stripped of its authority in very important particulars, by
unwise, careless, or corrupt legislation ; and a clause of the Federal Constitution,

whose purpose was to preclude the repudiation of debts and just contracts, protects

and perpetuates the evil."— Coolev, Const. Lim. (6 ed.) 335 n.

" The doctrine that a charter confers a contractual right which cannot be violated

consistently with the Constitution of the United States, does not necessarily extend to

every stipulation which it contains, and the recent course of decision tends to confine

it witliin uarrow'er bounds. It is essential to the obligation of a contract to give or

surrender, that the subject matter should be susceptible of alienation and that tliere

should be power to convey ; and if tiie question were open in this country, it might be

contended that these reciuisites are wanting when the legislature is the grantor, and
the tiling disposed of a right or privilege which concerns the State and should be ex-

ercised for the general good. Such a grant is a law as well as a contract, aiid there-

fore subject to modification or repeal ; and viewed merely as a contract, relates to

matters which are public and cannot be vested absolutely in an individual. The line

might perhaps have been drawn between the privileges which could be bestowed iiy

the Crown, and tlie privileges which could not be conferred without an Act of Parlia-

ment, and the former viewed as property and irrevocable, conformably to the analogy

of the English law. Charters like that of Dartmouth College, and indeed all other.s,

would have been secure under such a rule as regards the inviolability of the corpora-

tion, together with everything which it held or acquired that was susceptible of owner-

ship. But while the State might have conferred an exemption from taxation or the

right of eminent domain consistently with thij view, or provided that there sliould be

but one railroad or slaugliter-house in an extensive district, the grant would not have

operated as a contract, or been beyond the reach of repeal.

" It was, notwithstanding, held to follow from the Dartmouth College Case, that

the grant of an exclusive right to build a bridge, construct a railway, or supply a city

with gas or water, is an integral part of the contract, which the legislature can no

more revoke than they can declare that the grantees shall no longer act as a body

corporate. . . . The State was stripped under this interpretation of prerogatives that

are commonly regarded as inseparable from sovereignty, and might have stood, like

Lear, destitute before her offspring, had not the police power been dexterously declared

paramount, and used as a means of rescinding improvident grants." — 1 Hare, Am.
Const. Law, 606, 607.— Ed.



CHAP. IX.] CAKY LIBRARY V. BLISS. 1581

United States to the word 'contracts' in Section 10 of Article I.

of the Constitution of the United States, which [)fovides that no State

shall pass any 'law impairing the obligation of contracts.' It was

settled b}' that case that the word is to be interpreted broadly and

liberally, so as to include all obligations which should be enforced and

held sacred growing out of agreements, express or implied, for which

there is a valuable consideration. There can be no doubt that the

money of Maria Gary was paid under a contract, within the meaning

of that word in this clause of the Constitution. The principles by

which the courts of England and of this country- have been controlled,

in the decisions to which we have referred, are those rules of com-

mon right which protect men in their transactions with one another.

Among them is that fundamental one which is embodied in this pro-

vision of the Constitution. If it applies to a change in the adminis-

tration of a charitable trust such as has been attempted in the present

case, it controls the action of the legislature as etfectually as that of

the courts.

" We think it does apply. The town impliedly agreed with Maria Car}'

to conform to the terms of her letter. The trustees also agreed that,

so long as they continued to be members of the board, they would exe-

cute their trust according to her sti[)ulations. She indicated a general

purpose to devote her raone}- to this charity, even if it should become
impossible to administer it in the manner proposed, and she impliedly

agreed that the court might make an}- reasonalile modification of her

scheme which might at an}- time become necessary. The town might

become a city, and the board of selectmen or the school committee

might be abolished by law, or many other things might occur which

would render it impossible or impracticable literally to follow her direc-

tions. She impliedly agreed that in such a case the court or the legis-

lature might modify her method to adai^t it to changed conditions.

But she did not agree that any material change might be made unless

there should be an exigency for it.

" It does not appear to be necessary to depart from the plan of admin-

istration adopted by the original donor. There seems to be no practical

difficulty in conforming literally to the scheme at first proposed. Under
these circumstances, none of the parties can be relieved from the obliga-

tions of their contract without the consent of all the others. The statute

makes no provision for obtaining the consent of any party except the

town. Besides Maria Gary, many others have made gifts for the library,

of which some were given in terms to the trustees of the Gary Library,

some to Gary Library, and some to the town. It is to be presumed that

these persons knew on what trusts the library was established and was
to be managed, and that they made their gifts to be held under the

same trusts. In connection with each of the gifts, the donor, the town,

and tlie trustees impliedly became parties to the same contract in regard

to the management of the lil)rary as that made with Mrs. Gary. ILidleij

V. Hopkins Academy. 14 Pick. 240, 262 ; Edicards v. Jagers, 19 Ind.
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407, 415. So far as appears, George W. Robinson is the only donor

who has consented to a change of the contract. If it be assumed that

Alice B. Car}', the residuary legatee of Maria Cary, has assented b}-

petitioning for the passage of the statute and becoming one of the

coiporators and a trustee, her assent is not equivalent to tlie assent of

the original donor. Two of the gifts of Maria Cary were made in her

lifetime, and the contract was fully executed on her part. Her residuar}-

legatee does not legally represent her desire to secure a permanent bene-

fit to the inhabitants of Lexington. Her representative succeeds only

to her rights of property. . . .

" We are of opinion that the statute which we are considering impairs

the obligation of the contract under which this charity is administered.

The principles which lie at the foundation of the Dartmouth College

Case, and of other similar decisions, are decisive of the question before

us. Louisville v. University of Louisville, 15 B. Mon. (Ky.) 042
;

Dartmouth College v. Woodivard, 4 Wheat. 518 ; Allen v. McKee7i,

1 Sumner, 276 ; New Gloucester School Fund v. Bradbury, 2 Fairf.

118; Regents of University of Maryland v. Williams, 9 Gill «& J.

365, 408 ; Norris v. Abinydo7i Academy, 7 Gill & J. 7 ; Brown v.

Hummel, 6 Penn. St. 86, 96. The law laid down in these cases, that

a charter establishing an eleemosynary corporation is a contract which

cannot be changed by the legislature without the consent of the parties

to it, is a mere extension of the doctrine which gives a similar effect to

the written statement of a scheme that is made the foundation of dona-

tions to unincorporated trustees of a public charity."

STURGES y. CROWNINSHIELD.

Supreme Court of the United States. 1819.

[4 Wheat. 117 ; 4 Curtis's Decisions, 362.] ^

This was an action of assumpsit, brought in the Circuit Court of

Massachusetts, against the defendant, as the maker of two promissory

notes, both dated at New York, on the 22d of March, 1811, for the

sum of S771.86 each, and payable to the plaintiff, one on the 1st of

August, and the other on the loth of August, 1811. The defendant

pleaded his discharge under "An Act for the benefit of insolvent debt-

ors and their creditors," passed by the Legislature of New York, the 3d

day of April, 1811. After stating the provisions of the said Act, the

defendants plea averred his compliance with them, and that he was dis-

charged, and a certificate given to him the fifteenth day of February,

1 The case is taken from Curtis's Decisions. — Ed.
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1812. To this plea there was a general demurrer, and joinder. At
the October term of the Circuit Court, 1817, the cause came on to be

argued and heard on the said demurrer, and the following questions

arose, to wit :
—

1. Whether, since the adoption of the Constitution of the United

States, any State has authorit}' to pass a bankrupt law, or whether the

power is exclusivel}' vested in the Congress of the United States ?

2. Whether the Act of New York, passed the third day of April,

1811, and stated in the plea in this case, is a bankrupt Act, within the

meaning of the Constitution of the United States?

3. Whether the Act aforesaid is an Act or law impairing the obliga-

tion of contracts, within the meaning of the Constitution of the United

States ?

4. Whether the plea is a good and sufficient bar of the plaintiff's

action ?

And after hearing counsel upon the questions, the judges of the

Circuit Court were opposed in opinion thereupon ; and upon motion of

the plaintiff's counsel, the questions were certified to the Supreme

Court, for their final decision.

Daggett and Ilopkinson, for the plaintiff. Hunter and D. B. Ogden,

contra.

Marshall, C. J., delivered the opinion of the court.

This case is adjourned from the court of the United States, for the

first circuit and the district of Massachusetts, on several points on
which the judges of that court were divided, which are stated in the

record, for the opinion of this court. The first is :
—

Whether, since the adoption of the Constitution of the United States,

an}' State has authority to pass a bankrupt law, or whether the power
is exclusively vested in the Congress of the United States? . . .

Without entering further into the delicate inquiry' resi>ecting the pre-

cise limitations which the several grants of power to Congress, con-

tained in the Constitution, may impose on the State legislatures, than

is necessary for the decision of the question before the court, it is suffi-

cient to say, that, until the power to pass uniform laws on the subject

of bankruptcies be exercised by Congress, the States are not forbidden

to pass a bankrupt law, provided it contain no principle which violates

the 10th section of the first article of the Constitution of the United

States.

This opinion renders it totally unnecessary to consider the question

whether the law of New York is, or is not, a ]>anknipt law.

We proceed to the great question on which the cause must depend.

Does the law of New York, which is pleaded in this case, impair the

obligation of contracts, within the meaning of the Constitution of the

United States? This Act liberates the person of the debtor, and dis-

charges him from all liability for any debt previously contracted, on his

surrendering his property in the manner it prescribes. In discussing

the question whether a State is prohibited from passing such a law as
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this, our first inquir}' is into the meaning of words in common use.

What is the obligation of a contract? and what will impair it?

It would seem difficult to substitute words which are more intelli-

gible, or less liable to misconstruction, than those which are to be

explained. A contract is an agreement in which a party undertakes

to do, or not to do, a particular thing. The law binds him to perform

bis undertaking, and this is, of course, the obligation of his contract.

In the case at bar, the defendant has given his promissor}' note to pa}'

the plaintiff a sum of money on or before a certain day. The contract

binds him to pay that sum on that day ; and this is its obligation. An}'

law which releases a part of this obligation, must, in the literal sense

of the word, impair it. Much more must a law impair it which makes

it totally invalid, and entirely discharges it.

The words of the Constitution, then, are express, and incapable of

being misunderstood. They admit of no variety of construction, and

are acknowledged to apply to that species of contract, an engagement

between man and man, for the payment of money, which has been

entered into by these parties. Yet the opinion that this law is not

within the prohibition of the Constitution, has been entertained by

those who are entitled to great respect, and has been supported by

arguments which deserve to be seriousl} considered.

It has been contended, that as a contract can only bind a man to pa}'

to the full extent of his property, it is an implied condition that he ma}'

be discharged on surrendering the whole of it.

But it is not true that the parties have in view only the property in

possession when the contract is formed, or that its obligation docs not

extend to future acquisitions. Industry, talents, and integrity, con-

stitute a fund which is as confidently trusted as property itself. Fu-

ture acquisitions are, therefore, liable for contracts ; and to release

them from this liability impairs their obligation.

It has been argued, that the States are not prohibited from passing

bankrupt laws, and that the essential principle of such laws js to dis-

charge the bankrupt from all past obligations ; that the States have

been in the constant practice of passing insolvent laws, such as that of

New York, and if the framers of the Constitution had intended to de-

prive them of this power, insolvent laws would have been mentioned

in the prohibition ; that the prevailing evil of the times, which pro-

duced this clause in the Constitution, was the practice of emitting

paper money, of making property which was useless to the creditor a

discharge of his debt, and of changing the time of payment by author-

izing distant instalments. Laws of this description, not insolvent laws,

constituted, it is said, the mischief to be remedied ; and laws of

this description, not insolvent laws, are within the true spirit of the

prohibition.

The Constitution does not grant to the States the power of passing

bankrupt laws, or any other power ; but finds them in possession of it,

jind may either prohibit its future exercise entirely, or restrain it so
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far as national policy may require. It has so far restrained it as to pro-

hibit the passage of any law impairing the obligation of contracts.

Although, then, the States may, until lliat power shall be exercised by

Congress, pass laws concerning bankrupts, yet the^' cannot constitu-

tionally introduce into such laws a clause which discharges the obliga-

tions the bankrupt has entered into. It is not admitted that, without

this principle, an Act cannot be a bankrupt law ; and if it were, that

admission would not change the Constitution, nor exemi)t such Acts

from its prohibitions.

The argument drawn from the omission in the Constitution to pro-

hibit the States from passing insolvent laws, admits of several satisfac-

tory answers. It was not necessarj", nor would it have been safe, had

it even been the intention of the framers of the Constitution to prohibit

the passage of all insolvent laws, to enumerate particular subjects to

which the principle they intended to establish should appl}'. The prin-

ciple was the inviolal)ility of contracts. This principle was to be pro-

tected in whatsoever form it might be assailed. To what purpose

enumerate the particular modes of violation which should be forbid-

den, when it was intended to forbid all? Had an enumeration of all

the laws which might violate contracts been attempted, the provision

must have been less complete, and involved in more perplexity than it

now is. The plain and simple declaration, that no State shall pass an}-

law impairing the obligation of contracts, includes insolvent laws and

all other laws, so far as they infringe the principle the convention

intended to hold sacred, and no further.

But a still more satisfactory' answer to this argument is, that the

convention did not intend to prohibit the passage of all insolvent laws.

To punish honest insolvency In' imprisonment for life, and to make this

a constitutional principle, would be an excess of inhumanity which will

not readily be imputed to the illustrious patriots who framed our Con-

stitution, nor to the people who adopted it. The distinction between

the obligation of a contract, and the remed}' given b\' the legislature to

enforce that obligation, has been taken at the bar, and exists in the

nature of things. Without impairing the obligation of the contract,

the remedy may certainly be modified as the wisdom of the nation

shall direct. Confinement of the debtor may be a punishment for not

performing his contract, or may be allowed as a means of inducing him

to perform it. But the State may refuse to inflict this punishment, or

may withhold this means, and leave the contract in full force. Impris-

onment is no part of the contract, and simply to release the prisoner

does not impair its obligation, . . .

The argument which has been pressed most earnestly- at the bar, is,

that although all legislative Acts which discharge the obligation of a

contract without performance, are within the verj' words of the Consti-

tution, yet an insolvent Act, containing this principle, is not within its

spirit, because such Acts have been passed In' colonial and State legis-

latures from the first settlement of the country, and because we know
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from the bistoiy of the times, that the mind of the convention was

directed to other laws, which were fraudulent in their character, which

enabled the debtor to escape from his obligation, and yet hold his prop-

erty ; not to this, which is beneficial in its opei'ation.

Before discussing this argument, it may not be improper to premise

that, although the spirit of an instrument, especially of a Constitution,

is to be respected not less than its letter, yet the spirit is to be collected

chiefl}' from its words. It would be dangerous in the extreme to infer

from extrinsic circumstances, that a case for which the words of an

instrument expressly provide, shall be exempted from its operation.

Where words conflict with each other, where the different clauses of an

instrument bear upon each other, and would be inconsistent unless the

natural and common import of words be varied, construction becomes

necessary, and a departure from the obvious meaning of words is justi-

fiable. But if, in any case, the plain meaning of a provision, not con-

tradicted by any other provision in the same instrument, is to be

disregarded, because we believe the framers of that instiument could

not intend what the}' sa}', it must be one in which the absurdit}- and

injustice of applying the provision to the case, would be so monstrous

that all mankind would, without hesitation, unite in rejecting tiie

application. This is certainly not such a case. It is said the colonial

and State legislatures have been in the habit of passing laws of this

description for more than a century; that they have never been the

subject of complaint, and, consequently, could not be within the view

of the general convention.

The fact is too broadly stated. The insolvent laws of many, indeed,

of by far the greater number of the States, do not contain this prin-

ciple. They discharge the person of the debtor, but leave his obliga-

tion to pay in full force. To this the Constitution is not opposed.

But, were it even true that this principle had been introduced gen-

eralh' into those laws, it would not justify our varying the construction

of the section. Ever}' State in the Union, both while a colon}- and

after becoming independent, had been in the practice of issuing paper

money ; yet this practice is, in terms, prohibited. If the long exercise

of the power to emit bills of credit did not restrain the convention from

prohibiting its future exercise, neither can it be said that the long exer-

cise of the power to impair the obligation of contracts, should prevent

a similar prohilntion. It is not admitted that the prohibition is more
express in the one case than in the other. It does not, indeed, extend

to insolvent laws by name, because it is not a law by name, but a

principle which is to be forbidden ; and this principle is described in as

appropriate terms as our language affords.

Neither, as we conceive, will any admissible rule of construction

justify us in limiting the prohibition under consideration, to the particu-

lar laws which have been described at the bar, and which furnished such

cause for general alaum. What were those laws?

We are told they were such as grew out of the general distress
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following the war in which our independence was established. To
relieve this distress paper money was issued ; worthless lands, and

other property of no use to the creditor, were made a tender in payment

of debts ; and the time of payment, stipulated in the contract, was

extended b}- law. These were the peculiar evils of the da}-. So much
mischief was done, and so much more was apprehended, that general

distrust prevailed, and all confidence between man and man was

destroyed. To laws of this description therefore, it is said, the pro-

hibition to pass laws impairing the obligation of contracts ought to be

confined.

Let this argument be tried by the words of the section under

consideration. Was this general prohibition intended to prevent paper

money? We are not allowed to saj' so, because it is expressly pro-

vided, that no State shall "emit bills of credit;" neither could these

words be intended to restrain the States from enabling debtors to

discharge their debts by the tender of propert}' of no real value to

the creditor, because for that subject also particular provision is made.

Nothing but gold and silver coin can be made a tender in payment of

debts.

It remains to inquire, whether the prohibition under consideration

could be intended for the single case of a law directing that judgments

should be carried into execution b}- instalments ?

This question will scarcel}- admit of discussion. If this was the onl}'

remaining mischief against which the Constitution intended to provide,

it would undoubtedl}- have been, like paper monej- and tender laws,

expressly forbidden. At any rate, terms more directly applicable to

the subject, more appropriately expressing the intention of the conven-

tion, would have been used. It seems scarcely possible to suppose that

the framers of the Constitution, if intending to prohibit only laws au-

thorizing tlie payment of debts by instalment, would have expressed

that intention by saying, "no State shall pass any law impairing the

obligation of contracts." No men would so express such an intention.

No men would use terms embracing a whole class of laws, for the pur-

pose of designating a single individual of that class. No court can be

justified in restricting such comprehensive words to a particular mis-

chief to which no allusion is made.

The fair, and we think, the necessary construction of the sentence,

requires, that we should give these words their full and obvious mean-
ing. A general dissatisfaction with that lax system of legislation wliith

followed the war of our Revolution, undoubtedly directed the mind of

the convention to this subject. It is probable that laws such as those

which have been stated in argument, produced the loudest comi)laints,

were most immediately felt. The attention of the convention, there-

fore, was particularly directed to paper money, and to Acts which

enabled the debtor to discharge his debt otherwise than was stipulated

in the contract. Had nothing more been intended, nothing more would

have been expressed. But, in the opinion of the convention, much
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more remained to be done. The same mischief might be effected b}'

other means. To restore public confidence completely-, it was neces-

sary not onl}' to prohibit the use of particular means by which it might

be effected, but to prohibit the use of any means by which the same

mischief might be produced. Tiie convention appears to have intended

to establish a great principle, that contracts should be inviolable. The

Constitution, therefore, declai*es, that no State shall pass "any law

impairing the obligation of contracts."

If, as we think, it must be admitted that this intention might actuate

the convention; that it is not only consistent with, but is apparently

manifested by, all that part of the section which respects this subject;

that the words used are well adapted to the expression of it ; that

violence would be done to their plain meaning by understanding them

in a more limited sense; those rules of construction, which have been

consecrated by the wisdom of ages, compel us to say, that these

words prohibit the passage of any law discharging a contract without

performance.

By way of analogy, the statutes of limitations, and against usur}-,

have been referred to in argument ; and it has been supposed that the

construction of the Constitution, which this opinion maintains, would

appl}' to them also, and must therefore be too extensive to be correct.

We do not think so. Statutes of limitations relate to the remedies

which are furnished in the courts. They rather establish, that certain

circumstances shall amount to evidence that a contract has been per-

formed, than dispense with its performance. If, in a State where six

years may be pleaded in bar to an action of assumpsit, a law should

pass declaring that contracts already in existence, not barred b}- the

statute, should be construed to be within it, there could be little doubt

of its unconstitutionality'.

So with respect to the laws against usury. If the law be, that no

person shall take more than six per centum per annum for the use of

money, and that, if more be reserved, the contract shall be void, a con-

tract made thereafter reserving seven per cent, would have no obliga-

tion in its commencement ; but if a law should declare that contracts

already entered into, and reserving the legal interest, should be usurious

and void, either in the whole or in part, it would impair the obligation

of the contract, and would be clearly unconstitutional.

This opinion is confined to the case actually under consideration. It

is confined to a case in which a creditor sues in a court, the proceedings

of which the legislature, whose Act is pleaded, had not a right to con-

trol, and to a case where the creditor had not proceeded to execution

against the body of his debtor, within the State whose law attempts to

absolve a confined insolvent debtor from his obligation. When such

a case arises it will be considered.

It is the opinion of the court, that the Act of the State of New York,

which is pleaded by the defendant in this cause, so far as it attempts

to discharo-e this defendant from the debt in the declaration mentioned,
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is contrary to the Constitution of the United States, and that the plea

is no bar to the action.^

^ See Johnson, J., iu Ogden v. Saunders, infra, p. 1590.

In M'Mil/an v. M'Neill, 4 Wlieat. 209 (1819), the case which immetliately follows

Sturges v. Croum inshield, the. report is as follows: "Error to the District Court of

Lonisiana. This was a suit brought by M'Neill, the plaintiff below, agaiust M'.Millan,

the (iefeudant below, to recover a sum of money paid for the defeutlant's use, under

the following circumstances: M'Millau, residing iu Charleston, iSouth Carolina, traus-

acting business there as a partner of the house of trade of Sloane & IM'Millau, of Liv-

erpool, on the 8th of October and 9th of November, 1811, imported foreign merchandise,

on which he gave bonds at the custom-house, with M'Neill and one Walton, as sureties.

These bonds were payable the 8th of April, and 9th of May, 1812, and were paid, after

suit and judgment, by M'Neill, on the 23d of August and 23d of September, 1813.

Some time afterwards, M'Millau removed to New (Jrleans; where, on the 23d of

August, 1815, the district court of the first district of the State of Louisiaua, having

previously taken into consideration his petition, under a law of the State of Louisiana,

passed in 1808, praying for the benefit of the cessio bonornrn, and a full and entire re-

lease and discharge, as well in his person as property, from all debts, dues, claims, and
obligations, then existing, due, or owing by him, the said M'Millau, and it having

appeared fully and satisfactorily, that the requisite proportion of his creditors, as well

in number as amount, had accepted the cession of his goods, and had granted a full

and entire discharge, as well with respect to his person as to his future effects, it was
then and there ordered, adjudged, and decreed, by tlie said court, that the proceedings

be homologated aud confirmed, and that the said M'Millau be acquitted, released, and
discharged, as well his person as his future effects, from the payment of any and all

debts, dues, and demands, of whatever nature, due and owing by him, previous to the day
of the date of the commencement of said proceedings, to wit, previous to tlie 12th dav
of August, 1815. The house of trade of Sloane and M'Millan, of Liverpool, having
failed, a commission of bankruptcy issued against both the ])artners in England, on the

28th of September, 1812; and on the 28th of November, 1812, they botli obtained cer-

tificates of discharge, signed by the commissioners, and sanctioned by the requisite

proportion of creditors in number and value, and confirmed by the Lord Chancellor of

Great Bi-itain, according to the bankrupt laws of England. On the 1st of Jnlv, 1817,

the present suit was instituted by M'Neill, describing him,self as a citizen of South
Carolina, against M'Millan, described as a citizen of Louisiana, iu the District Court
of tlie L'nited States for the district of Louisiana (having circuit court powers) to

recover the sum of 700 dollars, which M'Neill had paid under tlie judgments on the
custom-house bonds, in South Carolina. To this suit .M'Millan pleaded in bar his cer-

tificates, under the Louisiana and English bankrupt laws ; to which plea the plaintiff

below demurred, the defendant joined in demurrer, and the court gave judgment for

the plaintiff; from which judgment the cause was brought by writ of error, to tliis

court. IngersoU, C. J., for the plaintiff in error, no counsel appearing for the defend-
ant in error. Marshall, C. J., delivered the opinion of the court, that this case was
not distinguishable, in principle, from the ]ireceding case of Sturges v. Crotrninshield.

That the circumstance of the State law, under M'hich the debt was attempted to be
discharged, having been passed before the debt was contracted, made no difference in

the application of the principle. And that, as to the certificate under the English
bankrupt laws, it had frequently been determined, and was well settled, that a dis-

charge under a foreign law was no bar to an action on a contract made in this

country. Judgment affir med."
For an explanation of this case, see Ogden v. Saunders, infra, y. 1601 n.

In Farmers' and Mech. Bank of Pa. v. Smith, 6 Wheat. 131 (1821), on error to the
Supreme Court of Pennsylvania, in an action of assumpsit, the defendant pleaded a
discharge under an insolvency law of that State passed after the contract was made ;

an.l also that both parties were always citizens of Pennsylvania. The plaintiff de

VOL. II. — 26



1590 OGDEN V. SAUNDERS. [CHAP. IX.

OGDEN V. SAUNDERS.

Supreme Court of the United States. 1827.

[12 Wheat. 213. 7 Curtis's Decisions, 132.] i

Error to the District Court of the United States for Louisiana.

This was an action of assumpsit., brought in the court below, b}' the

defendant in error, Saunders, a citizen of Kentucky, against the plain-

tiff in error, Ogden, a citizen of Louisiana. The plaintiff below

declared upon certain bills of exchange, drawn on the 30th of Sep-

tember, 1806, b}' one Jordan, at Lexington, in the State of Kentuck}-,

upon the defendant below, Ogden, in the cit}- of New York (the

defendant then being a citizen and resident of the State of New York),

accepted by him at the city of New York, and protested for non~

payment.

The defendant below pleaded several pleas, among which was a cer-

tificate of discharge under the Act of the Legislature of the State of New
York, of April 3, 1801, for the relief of insolvent debtors, commonly
called the Three Fourths Act.

The jur}' found the facts in the form of a special verdict, on which

the court rendered a judgment for the plaintiff below, and the cause was

brought by writ of error before this court. The question which arose

under this plea as to the validity of the law of New York as being

repugnant to the Constitution of the United States, was argued at Feb-

ruary Term, 1824, b}' Clay., D. B. Ogden, and Haines, for the plaintiff

in error, and b}- Webster and WheaUm., for the defendant in error, and

the cause was continued for advisement until the present term. It was

again argued at the present term (in conneclion with several other

causes standing on the calendar, and involving the general question of

the validity of tlie State bankrupt, or insolvent laws), by Webster and

Wlieaton., against the validity, and by the Attorney- General, E. Living-

ston^ D. B. Ogden, Jones., and Sampson for the validity.

The learned judges delivered their opinions as follows :
—

Washington, J. The first and most important point to be decided

in this cause turns essentially upon the question, whether the obliga-

tion of a contract is impaired by a State bankrupt or insolvent law,

which discharges the person and the futin-e acquisitions of the debtor

murred. Judgment helow for the defendant. Uophinson, for the plaintiff ; Sergeant,

for the defendant. Marshall, C. J., delivered the opinion of the court, that this case

was not distinguishable from its former decisions on the same subject, except by the

circumstances that the defendant, in the present case, was a citizen of the same State

with the plaintiffs at the time the contract was made in that State, and remained such

at the time the suit was commenced in its courts. But that the.<!e facts made no

difference in the cases. The Constitution of the United States was made for the

wliole people of the Union, and is equally binding upon all the courts and all the

citizens.— Ed.
1 The case is taken from Curtis's Decisions.— Ed.
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from his liabilit}' under a contract entered into in that State after the

passage of the Act.

This question lias never before been distinct!}- presented to the con-

sideration of tliis court, and decided, although it has been supposed by

the judges of a highly respectable State court that it was decided in

the case of JI'Millan v. Jl'JVeal, 4 W. 209. That was the case of a

debt contracted bj' two citizens of South Carolina, in that State, the

discharge of which had a view to no other State. The debtor after-

wards removed to the territory of Louisiana, where he was regularly

discharged, as an insolvent, from all his debts, under an Act of the

Legislature of that State passed prior to the time when the debt in

question was contracted. To an action brought by the creditor in the

District Court of Louisiana, the defendant plead in bar his discharge,

under the law of that territory, and it was contended by the counsel for

the debtor in this court, that the law under which the debtor was dis-

charged, having passed before the contract was made, it could not be

said to impair its obligation. The cause was argued on one side only,

and it would seem from the report of the case, that no written opinion

was prei)ared by the court. The Chief Justice stated that the circum-

stance of the State law under which the debt was attempted to be

discharged having been passed before the debt was contracted, made
no difference in the application of the principle which had been asserted

by the court in the case of Sturges v. (Jroicninshield, 4 W. 122. The
correctness of this position is believed to be incontrovertible. The prin-

ciple alluded to was, that a State bankrupt law which impaii's the obli-

gation of a contract, is unconstitutional in its application to such

contract. In that case, it is true, the contract preceded in order of

time the Act of Assembly, under which the debtor was discharged,

although it was not thought necessary to notice that circumstance in

the opinion which was pronounced. The principle, however, remained,

in the opinion of the court delivered in M'Milkui v. Jf'Neal, unaf-

fected by the circumstance that the law of Louisiana preceded a con-

tract made in another State ; since that law, having no extra-territorial

force, never did at any time govern or affect the obligation of such

contract. It could not, therefore, be correctl}- said to be prior to the

contract, in reference to its obligation ; since if, upon legal principles,

it could affect the contract, that could not liappen until the debtor

became a citizen of Louisiana, and that was subsequent to the contract.

But I iiold the principle to be well established, that a discharge under
the bankrupt laws of one government does not affect contracts made or

to be executed under another, whether the law be prior or subsequent

in the date to that of the contract; and this I take to be the only point

really decided in the case alluded to. Whether the Chief Justice was
correctly understood by the reporter, when he is supposed to have said,

"that this case was not distinguishable in principle from the preceding

case of Sturges v. Croicm/ishield," it is not material at this time to in-

quire, because I understand the meaning of these expressions to go no
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further than to intimate that there was no distinction between the cases

as to the constitutional objection, since it professed to discharge a debt

contracted in anollier State, which, at the time it was contracted, was

not within its operation, nor subject to be discharged by it. The case

now to be decided, is that of a debt contracted in the State of New Yorlv,

b}- a citizen of that State, from which he was discharged, so far as he

constitutionally could be, under a bankrupt law of that State, in force

at the time when the debt was contracted. It is a case, therefore,

that bears no resemblance to the one just noticed.

I come now to the consideration of the question, which, for the first

time, has been directly brought before this court for judgment. . . .

What is it, then, which constitutes the obligation of a contract ?

The answer is given by the Chief .Justice, in the case of Sturges v.

Crowninshield, to which I readil}' assent now, as I did then ; it is the

law which binds the parties to perform their agreement. The law, then,

which has this binding obligation, must govern and control the con-

tract in every shape in which it is intended to bear upon it, whether it

affect its validity, construction, or discharge.

But the question, which law is referred to in the above definition,

still remains to be solved It cannot, for a moment, be conceded that

the mere raoi'al law is intended, since the obligation which that imposes

is altogether of the imperfect kind which the parties to it are free to

obey or not, as they please. It cannot be supposed that it was witli

this law the grave authors of this instrument were dealing.

The universal law of all civilized nations, which declares that men
shall perform that to which they have agreed, has been supposed b}'

the counsel who have argued this cause for the defendant in error, to be

the law which is alluded to ; and I have no objection to acknowledging

its obligation, whilst I must den}- that it is that which exclusively gov-

erns the contract. It is upon this law that the obligation which nations

acknowledge to perform their compacts with each other is founded, and

I, therefore, feel no objection to answer the question asked by the same

counsel— What law it is which constitutes the obligation of the com-

pact between Virginia and Kentucky — b}- admitting, that it is this

common law of nations which requires them to perform it. I admit

further that it is this law which creates the obligation of a contract

made upon a desert spot, where no municipal law exists, and (wliich

was another case put by the same counsel) which contract, by the tacit

assent of all nations, their tribunals are authorized to enforce.

But can it be seriously insisted that this, any more than the moral

law upon which it is founded, was exclusively in the contemplation of

those who framed this Constitution? What is the language of this

universal law? It is simply that all men are bound to perform their

contracts. The injunction is as absolute as the contracts to which it

applies. It admits of no qualification and no restraint, either as to its

validity, construction, or discharge, fuither than may be necessary to

develop the intention of the parties to the contract. And if it be true
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that this is exclusivel}' the law, to which the Constitution refers us, it is

ver}' apparent that tlie sphere of State legislation upon sui)jects con-

nected with the contracts of individuals, would be abridged beyond

what it can for a moment be believed the sovei-eign States of this

Union would have consented to ; for it will be found, upon examination,

that there are few laws which concern the general police of a State, or

the government of its citizens, in their intercourse with each other or

with strangers, which ma}' not in some wa}- or other affect the contracts

which the}' have entered into, or may thereafter form. For what are

laws of evidence, or which concern remedies — frauds and perjuries—
laws of registration, and those which affect landlord and tenant, sales

at auction, acts of limitation, and those which limit the fees of profes-

sional men, and the charges of tavern-keepers, and a multitude of others

which crowd the codes of ever}' State, but laws which may affect the

validity, construction, or duration, or discharge of contracts? Whilst I

admit, then, that this common law of nations, which has been men-

tioned, may form in part the obligation of a contract, I must unhesitat-

ingly insist that this law is to be taken in strict subordination to the

municipal laws of the land where the contract is made, or is to be exe-

cuted. The former can be satisfied by nothing short of performance ;

the latter may affect and control the validit}', constiuction, evidence,

remed}', performance, and discharge of the contract. The former is the

common law of all civilized nations, and of each of them ; the latter is

the peculiar law of each, and is paramount to the former whenever they

come in collision with each other.

It is, then, the municipal law of the State, whether that be written or

unwritten, which is emphatically the law of the contract made within

the State, and must govern it throughout, wherever its performance is

souglit to be enforced.

It forms, in my humble opinion, a part of the contract, and travels

with it wherever the parties to it may be found. It is so regarded by
all the civilized nations of the world, and is enforced by the tribunals

of those nations according to its own forms, unless the parties to it

have otherwise agreed, as where the contract is to be executed in, or

refers to the laws of, some other country than that in which it is

formed, or where it is of an immoral character, or contravenes the

policy of the nation to whose tribunals the appeal is made ; in which
latter cases, the remedy which the comity- of nations aff'ords for enforc-

ing the obligation of contracts wherever formed, is denied. Free from
these objections, this law, which accompanies the contract as forming a

part of it, is regarded and enforced everywhere, whether it affect the

validity, construction, or discharge of the contract. It is upon this

principle of universal law, that the discharge of the contract, or of one
of the parties to it, by the bankrupt laws of the countr}' where it was
made, operates as a discharge everywhere.

If, then, it be true that the law of the country where the contract is

made or to be executed, forms a part of that contract and of its obliga-
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tion, it would seem to be somewhat of a solecism to say that it does, at

the same time, im[)air that obligation.

But it is contended that if the municipal law of the State where the

contract is so made form a part of it, so does that clause of the Consti-

tution winch prohibits the States from passing laws to impair the

obligation of contracts ; and, consequently, that the law is rendered

inoperative by force of its controlling associate. All this I admit, pro-

vided it be first proved that the law so mcorporated with and forming a
part of the contract, does, in effect, impair its obligation ; and before

this can be proved, it must be affirmed and satisfactorily made out, that

if, by the terms of the contract, it is agreed that, on the happening of

a certain event, as, upon the future insolvency of one of the parties,

and his surrender of all his property for the benefit of his creditors, the

contract shall be considered as performed and at an end, this stipulation

would impair the obligation of the contract. If this proposition can be
successfully affirmed, I can only say, that the soundness of it is beyond
the reach of my mind to understand.

Again, it is insisted that if the law of the contract forms a part of it,

the law itself cannot be repealed without impairing the obligation of the

contract. This proposition I must be permitted to den}-. It ma}' be

repealed at an}- time, at the will of the legislature, and then it ceases to

form any part of those contracts which ma}' afterwards be entered into.

The i-epeal is no more void than a new law would be which operates

upon contracts to affect their validity, construction, or duration. Both

are valid (if the view which I take of this case be correct), as they may
affect contracts afterwards formed ; but neither are so, if they bear upon

existing contracts ; and, in the former case, in which the repeal contains

no enactment, the Constitution would forbid the application of the re-

pealing law to past contracts, and to those only.

To illustrate this argument, let us take four laws, which, either by

new enactments, or by the repeal of former laws, may affect contracts

as to their validity, construction, evidence, or remedy.

Laws against usury are of the first descri[)tion.

A law which converts a penalty, stipulated for by the parties, as the

only atonement for a breach of the contract, into a mere agreement for

a just compensation, to be measured by the legal rate of interest, is of

the second.

The Statute of Frauds, and the Statute of Limitations, may be cited

as examples of the last two.

The validity of these laws can never be questioned by those who
accompany me in the view which I take of the question under considera-

tion, unless they operate, by their express provisions, upon contracts

previously entered into ; and even then they are void only so far as

they do so operate ; because, in that case, and in that case only, do

they impair the obligation of those contracts. But if they equally

impair the obligation of contracts subsequently made, which they must

do, if this be the operation of a bankrupt law upon such contracts, it
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would seem to follow that all such laws, whether in the form of new

enactments, or of repealing laws, producing the same legal conse-

quences, are made void by the Constitution ; and yet the counsel for

the defendants in error have not ventured to maintain so alarming a

proposition.

If it be conceded that those laws are not repugnant to the Constitu-

tion, so far as the}- apply to subsequent contracts, I am yet to be in-

structed how to distinguish between those laws, and the one now under

consideration. How has this been attempted by the learned counsel

who have argued this cause upon the ground of such a distinction?

They have insisted that the effect of tlie law first supposed, is to

annihilate the contract in its birth, or rather to prevent it from having a

legal existence, and consequently, that there is no obligation to be im-

paired. But this is clearlj' not so, since it ma}' legitimately avoid all

contracts afterwards entered into, which reserve to the lender a higher

rate of interest than this law permits.

The validity of the second law is admitted, and yet this can only be

in its application to subsequent contracts ; for it has not, and I think it

cannot, for a moment, be maintained, that a law which, in express

terms, varies the construction of an existing contract, or which, repeal-

ing a former law, is made to produce the same effect, does not impair

the obligation of that contract.

The Statute of Frauds, and the Statute of Limitations, which have

been put as examples of the third and fourth classes of laws, are also

admitted to be valid, because they merely concern the modes of proceed-

ing in the trial of causes. The former, supplying a rule of evidence,

and the latter, forming a part of the remedy given by the legislature to

enforce the obligation, and likewise providing a rule of evidence.

All this I admit. But how does it happen that these laws, like those

which affect the validity and construction of contracts, are valid as to

subsequent, and yet void as to prior and subsisting contracts? For we
are informed by the learned judge who delivered the opinion of this

court, in the case of Sturges v. Croioninshield^ 4 W. 122, that, " if, in

a State where six years may be pleaded in bar to an action of assumpsit,

a law should pass declaring that contracts already in existence, not

barred by the statute, should be construed within it, there could be little

doubt of its unconstitutionality."

It is thus most apparent that, wliichever way we turn, whether to

laws affecting the validity, construction, or discharges of contracts, or

the evidence or remedy to be employed in enforcing them, we are met by
this overruling and admitted distinction, between those which operate

retrospectively, and those which operate prospectively. In all of them
the law is pronounced to be void in the first class of cases, and not so

in the second.

Let us stop, then, to make a more critical examination of the Act of

Limitations, which, although it concerns the remedy, or, if it must be

conceded, the evidence, is yet void or otherwise, as it is made to apply
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retroactively, or prospective!}', and see if it can, upon any intelligible

principle, be distinguislied from a bankrupt law, when applied in the

same manner. What is the efiect of the former? The answer is, to

discharge the debtor and all his future acquisitions from his contract

;

because he is permitted to plead it in bar of any remedy which can l»e

instituted against him, and consequently in bar or destruction of the

obligation which his contract imposed upon him. What is the effect of

a discharge under a bankrupt law? I can answer this question in no

other terras than those which are given to the former question. If there

be a difference, it is one which, in the eye of justice, at least, is more

favorable to the validity of the latter than of the former ; for in the one,

the debtor surrenders everything which he possesses towards the dis-

charge of his obligation, and in the other, he surrenders nothing, and

sullenly shelters himself behind a legal objection with which the law has

provided him, for the purpose of protecting his person, and his present

as well as his future acquisitions, against the performance of his

contract.

It is said that the former does not discharge him absolutely from

his contract, because it leaves a shadow sufficiently substantial to raise

a consideration for a new promise to pay. And is not this equally the

case with a certificated bankrupt, who afterwards promises to pay a

debt from which his certificate had <lischarged him? In the former

case, it is said the defendant must plead the statute in order to bar the

remedy and to exempt him from his obligation. And so, I answer, lie

must plead his discharge under the bankrupt law, and his conformity to

it, in order to bar the remedy of his creditor, and to secure to himself a

like exemption. I have, in short, sought in vain for some other

grounds on which to distinguish the two laws from each other than

those which were suggested at the bar. I can imagine no other, and I

confidently believe that none exist which will bear the test of a critical

examination.

To the decision of this court, made in the case of Sturges v. Crown-

inshield, and to the reasoning of the learned judge who delivered that

opinion, I entirely submit ; although I did not then, nor can I now bring

my mind to concur in that part of it which admits the constitutional

power of the State legislatures to pass bankrui)t laws, by whicli I

understand those laws which discharge the person and the future

acquisitions of the bankrupt from his debts. I have always thought

that the power to pass such a law was exclusively vested by the Con-

stitution in the Legislature of the United States. But it becomes nie

to believe that this opinion was and is incorrect, since it stands

condemned by the decision of a majority of this court, solemnly

pronounced.

After making this acknowledgment, I refer again to the above

decision with some degree of confidence in support of the opinion, to

which I am now inclined to come, that a bankrupt law which operates

prospectively, or in so far as it does so operate, does not violate the
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Constitution of the United States. It is there stated " that, until tlie

power to pass uniform laws on the subject of bankruptcies be exercised

b}- Congress, the States are not forbidden to pass a bankrupt law, pro-

vided it contain no principle which violates the 10th section of the 1st

article of the Constitution of the United States." The question in that

case was, whether the law of New York, passed on the 3d of April,

1811, which liberates not only the person of the debtor, but discharges

him from all liabilit}' for any debt contracted previous as well as sub-

sequent to his discharge, on his surrendering his property for the use of

his creditors, was a valid law under the Constitution, in its application to

a debt contracted prior to its passage. The court decided tiiat it was not,

upon the single ground that it impaired the obligation of that contract.

And if it be true that the States cannot pass a similar law to operate

upon contracts subsequently entered into, it follows inevitably, either

that the}' cannot pass such laws at all, contrary to the express declara-

tion of the court, as before quoted, or that such laws do not impair the

obligation of contracts subsequently entered into ; in fine, it is a self-

evident proposition that ever}' contract that can be formed, must either

precede or follow any law bj' which it may be affected.

I have, throughout the preceding part of this opinion, considered the

municipal law of the country where the contract is made as incorporated

with the contract, whether it affects its validit}', construction, or dis-

charge. But I think it quite immaterial to stickle for this position, if

it be conceded to me, what can scarcely be denied, that this municipal

law constitutes the law of the contract so formed, and must govern it

throughout. I hold the legal consequences to be the same in whichever

view the law, as it affects the contract, is considered.

I come now to a more particular examination and construction of the

section under which this question arises ; and I am free to acknowledge

that the collocation of the subjects for which it provides, has made an

irresistible impression upon my mind, much stronger, I am persuaded,

than I can find language to communicate to the minds of others.

It declares that " no State shall coin money, emit bills of credit,

make anything but gold and silver coin a tender in payment of

debts." These prohibitions, associated with the powers granted to

Congress " to coin money, and to regulate the value thereof, and

of foreign coin," most obviously constitute members of the same
family, being upon the same subject and governed by the same policy.

This policy was to provide a fixed and uniform standard of value

throughout the United States, by which the commercial and other deal-

ings between the citizens thereof, or between them and foreigners, as

well as the moneyed transactions of the government, should be regu-

lated. For it might well be asked, wh}' vest in Congress the power to

establish a uniform standard of value by the means pointed out. if the

States might use the some means, and thus defeat the uniformit\- of

the standard, and, consequently, the standard itself? And why establish

a standard at all, for the government of the various contracts which
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might be entered into, if those contracts might afterwards be discharged

by a different standard, or by that which is not money, under the

authority of State tender laws? It is obvious, therefore, that these

prohibitions, in tlie 10th section, are entirely homogeneous, and are

essential to the establishment of a uniform standard of value, in the

formation and discharge of contracts. It is for this reason, independent

of the general phraseolog}' which is employed, that tlie prohibition in

regard to State tender laws will admit of no construction which would

confine it to State laws which have a retrospective operation.

The next class of prohibitions contained in this section consists of

bills of attainder, ex post facto laws, and laws impairing the obligation

of contracts.

Here, too, we observe, as I think, members of the same famih*

brought together in the most intimate connection with each other. Tlie

States are forbidden to pass any bill of attainder or ex jjost facto law,

by which a man shall be punished criminally or penalk, bj- loss of life,

of his libert}', propert}', or reputation, for an act which, at the time of

its commission, violated no existing law of the land. Wh}' did the

authors of the Constitution turn their attention to this subject, which,

at the first blush, would appear to be peculiarly fit to be left to the dis-

cretion of those who have the police and good government of the State

ander their management and control? The onh' answer to be given is,

because laws of this character are oppressive, unjust, and tyrannical

;

and, as such, are condemned by the universal sentence of civilized man.

The injustice and tyranny which characterizes ex post facto laws, con-

sists altogether in theii- retrospective operation, which applies with equal

force, although not exclusively, to bills of attainder.

But if it was deemed wise and proper to prohibit State legislation as

to retrospective laws, which concern, almost exclusively, the citizens

and inhabitants of the particular State in which this legislation takes

place, how much more did it concern the private and political interests

of the citizens of all the States, in their commercial and ordinary in-

tercourse with each other, that the same prohibition should be extended

civilly to the contracts which the}' might enter into?

If it were proper to prohibit a State legislature to pass a retrospective

law, which should take from the pocket of one of its own citizens a

single dollar as a punishment for an act which was innocent at the time

it was committed ; how much more proper was it to prohiliit laws of the

same character precisel}', which might deprive the citizens of other

States, and foreigners as well as citizens of the same State, of thou-

sands, to which, by their contracts, they were justly entitled, and which

the}- might possibly have realized but for such State interference?

How natural, then, was it, under the influence of these considerations,

to interdict similar legislation in regard to contracts, by providing that

no State should pass laws impairing the obligation of past contracts?

It is true that the first two of these prohibitions apply to laws of a

criminal, and the last to laws of a civil character ; but if I am correct
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in my view of the spirit and motives of these prohibitions, the}^ agree in

the principle which suggesteil them. They are founded upon the same

reason, and the application of it is at least as strong to the last as it is

to the first two prohibitions.

But these reasons are altogether inapplicable to laws of a prospective

character. There is nothing unjust or tyrannical in punishing offences

probil)ited b}' law, and committed in violation of that law. Nor can it

be unjust or oppressive, to declare by law that contracts subsequently

entered into, may be discharged in a wa}- different from that which the

parties have provided, but which they know, or may know, are liable,

under certain circumstances, to be discharged in a manner contrary to

the provisions of their contract.

Thinking, as I have always done, that the power to pass bankrupt

laws was intended by the authors of the Constitution to be exclusive in

Congress, or, at least, that they expected the power vested in that body

would be exercised, so as effectually to prevent its exercise b}' the

States, it is the more probabie that, in reference to all other interfei'-

ences of the State legislatures upon the sul)ject of contracts, retrospec-

tive laws were alone in the contemplation of the convention. . . .

But why, it has been asked, forbid the States to pass laws making
anything but gold and silver coin a tender in pajment of debts con-

tracted subsequent as well as prior to the law which authorizes it ; and
yet confine the prohibition to pass laws impairing the obligation of

contracts to past contracts, or, in other words, to future bankrupt

laws, when the consequence resulting from each is the same, the latter

being considered bj- the counsel as being, in truth, nothing less than

tender laws in disguise.

An answer to this question has, in part, been anticipated bv some of

the preceding observations. The power to pass bankrupt laws having

been vested in Congress, either as an exclusive power, or under the

belief that it would certainly be exercised, it is highly probable that

State legislation upon that subject was not within the contemplation of

the convention ; or, if it was, it is quite unlikely that the exercise of

the power, b}- the State legislatures, would have been prohibited b}- the

use of terms which, I have endeavored to show, are inapplicable to laws

intended to operate prospectivel}-. For had the prohibition been to

pass laws impairing contracts, instead of the obligation of contracts. I

admit that it would have borne the construction which is contended for,

since it is clear that the agreement of the parties in the first case

would be impaired as much by a prior as it would be by a subsequent

bankrupt law. It has, besides, been attempted to be shown that the

limited restriction upon State legislation, imposed by the former pro-

hibition, might bo submitted to bj- the Stutes, whilst tlie extensive

operation of the latter would have hazarded, to say the least of it, the

adoption of the Constitution by the State conventions.

But an answer, still more satisfactory to my mind, is this : tender

laws, of the description stated in this section, ai^ always unjust; and,
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where there is an existing bankrupt law at the time the contract is

made, they can seldom be useful to the honest debtor. They violate

the agreement of the parties to it, without the semblance of an apology

for the measure, since they operate to discharge the debtor from his

undertaking, upon terms variant from those by which he bound himself,

to the injury of the creditor, and unsupported, in many cases, by the

plea of necessity. They extend relief to the opulent debtor, who does

not stand in need of it; as well as to the one who is, by misfortunes,

often unavoidable, reduced to poverty, and disabled from complying

with his engagements. In relation to subsequent contracts, they are

unjust when extended to the former class of debtors, and useless to the

second, since they may be relieved by conforming to the requisitions of

the State bankrupt law, where there is one. Being discharged by this

law from all his antecedent debts, and having his future acquisitions

secured to him, an opportunity is afforded him to become once more a

useful member of society.

If this view of the subject be correct, it will be difficult to prove that

a prospective bankrupt law resembles, in any of its features, a law which

should make anything but gold and silver coin a tender in payment of

debts.

I shall now conclude this opinion by repeating the acknowledgment

which candor compelled me to make in its commencement, that the

question which I have been examining is involved in difficulty and

doubt. But if I could rest my opinion in favor of the constitutionality

of the law on which the question arises, on no other ground than this

doubt so felt and acknowledged, that alone would, in my estimation, be

a satisfactory vindication of it. It is but a decent respect due to the

wisdom, the integrity, and the patriotism of the legislative body by

which any law is passed, to presume in favor of its validit}', until its

violation of the Constitution is proved beyond all reasonable doubt.

This has always been the language of this court, when that subject has

called for its decision ; and I know that it expresses the honest sen-

timents of each and every member of this bench. I am perfectly satis-

fied that it is entertained by those of them from whom it is the misfortune

of the majority of the court to differ on the present occasion, and that

they feel no reasonaljle doubt of the correctness of the conclusion to

which their best judgment has conducted them.

My opinion is, that the judgment of the court below ought to be

reversed, and judgment given for the plaintiff in error. . . . [The con-

curring opinions of Justices Johnson, Thompson, and Trimble, and

the dissenting opinion of Marshall, C. J., for himself and Justices

DuvALL and Story, are omitted. Passages from some of these are

given in a note.] ^

1 Johnson, J. . . . We are not in possession of the grounds of the decision below;

and it has been argued here, as liaving been tjiven upon the general nullity of the dis-

charge, on the ground of its unconstitutionality. But it is obvious that it might also

liave proceeded upon the ground of its nullity as to citizens of other States, who have
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Judgment having been entered in favor of the validity of a certificate

of discharge under the State laws in those cases, argued in connection

with Ogden v. Saunders, where the contract was made between citizens

never, by any act of their own, submitted themselves to the lex fori of the State that

gives the discharge— cousideriug the right giveu by the Coustitutiou to go into the

courts of the Uuited States upou auy contracts, whatever be their lex luci, as modifying

and limiting the general power which States are acknowledged to possess over contracts

formed under control of their peculiar laws.

This question, however, has not been argued, and must not now be considered as

disposed of by this decision.

The abstract question of the general power of the States to pass laws for the relief

of insolvent debtors will be alone considered. And liere, in order to ascertain with

precision what we are to decide, it is first proper to consider what this court lias

already decided on this subject. And this brings uuder review the two cases of

Sturges v. Crowninshidd, and M'Millan v. M'Neal, adjudged in the year 1819, and

contained in the 4th vol. of VVheaton's Reports, 122 and 209. If the marginal note to

the report, or summary of the effect of the case of M'Millan v. M'Neul, presented a

correct view of tlie report of that decision, it is obvious that there would remain very

little, if anything, for this court to decide. But by comparing the note of the reporter

with the facts of the case, it will be found that there is a generality of expression

admitted into the former, which the case itself does not justify. The principle recog-

nized and affirmed in M'Millan v. M'Neul is one of universal law, and so obvious and

incontestable that it need be only understood to be assented to. It is nothiug more

than this, " that insolvent laws have no extra-territorial operation upon the contracts

of other States ; that the principle is applicalde as well to the discharges given under

the laws of the States, as of foreign countries ; and that the anterior or posterior char-

acter of the law under which the discharge is given, with inference to the date of the

contract, makes no discriminati(jn in the application of that principle."

The report of the case of Sturyes v. Crowninshield needs also some explanation.

The court was, in that case, greatly divided in their views of the doctriue, and the
judgment partakes as much of a compromise as of a legal adjudication. Tlie minority
thought it better to yield something than risk the whole. And, althouo-h their course
of reasoning led them to the general maintenance of the State power over the subject,
controlled and limited alone by the oath administered to all their public functionaries
to maintain the Constitution of the United State.s, yet, as denvini»- the power to act
upon anterior contracts could do no harm, but, in fact, imposed a restriction conceived
in the true spirit of the Constitution, they were satisfied to acquiesce in it, provided the
decision were so guarded as to secure the power over posterior contracts, as well from
the positive terms of tiie adjudication, as from inferences deduciljle from the reasoning
of the court.

The case of Sturges v. Crmoninshield, then, must, in its authority, be limited to the
terms of the certificate, and th.at certificate affirms two propositions.

1. That a State has authority to pass a bankrupt law, provided such law does not
impair the obligation of contracts within tha meaning of the Constitution, and pro-
vided tliere be no Act of Congress in force to establish an uniform system of bankruptcv,
conflicting with such law.

2. That a law of this description, acting upon prior contracts, is a law impairing tlie

obligation of contracts within the meaning of the Con.stitntion.

Whatever inferences or whatever iloctrines the opinion of the court in that case may
seem to support, the concluding words of that opinion were intended to control and to
confine the authority of the adjudication to the limits of the certificate. . . .

Lex non cogit ad impo.ssilnlia," is a maxim applied by law to the contracts of par-
ties in a hundred ways. And where is the objection, in a moral or politic^al view, to
applying it to the exercise of the power to relieve insolvents ? It is in analogy with
this maxim that the power to relieve them is exercised ; and if it never was imagined
that, in other cases, this maxim violated the obligation of contracts, I see no reason
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of the State under whose Uiw the discharge was obtained, and in whose

courts the certificate was pleaded, tlie cause was further argued by the

why the fair, ordinary, aud reasonable exercise of it, in this instance, should be sub-

jected to that imputation.

If it be objected to these views of the subject that they are as applicable to contracts

prior to the law as to those posterior to it, and, therefore, inconsistent with the decision

in the case of Stuicjes v. Crowninshield, my reply is, tiiat I lliink this no objection to

its correctness. I entertained tiiis opinion then, aud have seen no reason to doubt it

since. But, if applicable to the case of prior debts, multo fortiori, will it be so to those

contracted subsequent to such a law ; the posterior date of the contract removes all

doubt of its being in the fair and unexceptionable administration of justice that the

discharge is awarded. . . .

The right, then, of the creditor to the aid of the public arm for the recovery of

contracts, is not absolute and unlimited, but may be modified by the necessities

or policy of societies. And this, together with the contract itself, must be taken

by the individual, subject to such restrictions and conditions as are imposed by

the laws of the country. The right to pass bankrupt laws is asserted by every civ-

ilized nation in the world. Aud in no writer, I will venture to say, has it ever been

suggested, that the power of auuuUiug sucli contracts, universally exercised under

their bankrupt or insolvent systems, involves a violation of the obligation of contracts.

In international law, the subject is perfectly understood, and the right generally acqui-

esced in ; and yet the denial of justice is, by the same code, au acknowledged cause

of war. . . .

Trimble, J. ... I conclude that, so far as relates to private contracts between individ-

ual and individual, it is the civil obligation of contracts , that obligation whicli is recog-

nized by and results from the law of the State in which the contract is made, which is

within the meaning of the Constitution. If so, it follows that the States have, since

the adoption of the Constitution, the authority to prescribe and declare, by their laws,

prospectively, what sliall be the obligation of all contracts made within them. Such a

power seems to be almost indispensable to the very existence of the States, and is

necessary to the safety and welfare of the people. The whole frame and theory of

the Constitution seems to favor this construction. . . .

Marshall, C. J., dissenting. . . . All admit that the Constitution refers to and pre-

serves the legal, not the moral obligation of a coutract. Obligations purely moral are

to be enforced by the operation of internal and invisible agents, not by the agency of

human laws. The restraints imposed on States by the Constitution are intended for

those objects which would, if not restrained, be the subject of State legislation. What,

then, was the original legal obligation of the contract now under the consideration of

the court 1

The plaintiff insists that the law enters into the coutract so completely as to become

a constituent part of it. That it is to be construed as if it contained an express stipu-

lation to be discharged, should the debtor become insolvent, by the surrender of all his

property for the benefit of his creditors, in pursuance of the Act of the Legislature.

This "is, unquestionably, pre,ssing the argument very far; and the e.stablishment of

the principle leads inevitably to consequences which would affect society deeply aud

seriouslv. . . .

This idea admits of being pressed still further. Tf one law enters into all subsequent

contracts, so does every other law which relates to the subject. A legislative act, then,

declaring that all contracts should be subject to legislative control, and should be dis-

charged as the legislature might prescribe, would become a component part of every

contract, and be one of its conditions. Thus, one of the most important features in

the Constitution of the United States, one which the state of the times most urgently

required, one on which the good and the wise repo.sed confidently for securing the

prosperity and harmony of our citizens, would lie prostrate, and be construed into an

inanimate, inoperative, unmeaning clause. . . .

We perceive, then, no reason for the opinion that the prohibition "to pass any law
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same counsel, upon the points reserved, as to the effect of such a dis-

charge in respect to a contract made with a citizen of another State,

and where the certificate was pleaded in the courts of another State, or

of the United States.

Johnson, J. I am instructed by the majority of the court finally to

dispose of this cause. The present majority is not the same which

determined the general question on the constitutionality- of State in-

s )lvent laws, with reference to the violation of the obligation of con-

tracts. I now stand united with the minorit}' on the former question,

and, therefore, feel it due to myself and the community to maintain my
consistency.

The question now to be considered is, whether a discharge of a debtor

under a State insolvent law, would be valid against a creditor or citizen

of another State, who has never voluntarily subjected himself to the

State laws, otherwise than by the origin of his contract.

As between its own citizens, whatever be the origin of the contract,

there is now no question to be made on the effect of such a discharge

;

impairing the obligatiou of contracts," is incompatible with tlie fair exercise of that

discretion, which the State legislatures possess in common with all governments, to

regulate tlie remedies afforded by their own courts. We tliiuk that obligatiou and

remedy are distinguishable from each other. That the first is created by the act of

the parties, the last is afforded by government. The words of the restriction we have

been considering, countenance, we think, tliis idea. No State shall " pass any law

impairing the obligation of contracts." These words seem to us to import that the

obligation is intrinsic, that it is created by the contract itself, not that it is dependent

on tiie laws made to enforce it. When we advert to the course of reading generally

pursued by American statesmen in early life, we must suppose that the framers of our

Constitution were intimately acquainted with the writings of those wise and learned

men whose treatises on the laws of nature and nations have guided public opinion on
the subjects of obligation and contract. If we turn to those treatises, we find them to

concur in the declaration that contracts possess an original intrinsic obligation, derived

from the acts of free agents, and not given by goverument.i We must suppose that

the framers of our Constitution took the same view of the subject, and the language
they have used confirms this opinion.

The propositions we liave endeavored to maintain, of the truth of whicli we are our-

selves convinced, are these :
—

That the words of the clause in the Constitution, which we are considering, taken

in their natural and obvious sense, admit of a prospective as well as of a retrospective

operation.

That an Act of the Legislature does not enter into the contract, and become one of

the conditions stipulated by tlie parties ; nor does it act externally on the agreement,

unless it have the full force of law.

That contracts derive their oldigation from the act of the parties, not from the grant

of government ; and that the right of government to regulate the manner in which
they shall be formed, or to prohibit such as may be against the policy of the State, is

entirely consistent with their inviolability after they have been formed.

That tlie otdigation of a contract is not identified with the means which government
may furnish to enforce it ; and that a prohibition to pass any law impairing it, does

not imply a prohibition to vary the remedy, nor does a power to vary the remedy imply

a power to impair the obligation derived from the act of the parties.

1 See, e
(J.,

Grotius, De Jure Belli et Pacts, II., 14, 6,— the section immediately

preceding what is quoted supra, p. 982 n.— Ed.
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nor is it to be questioned, that a discharge not valid under tlie Consti-

tution in the courts of the United Stutes, is equally invalid in the State

courts. The question to be considered goes to the invalidity of the

discharge altogether, and, therefore, steers clear of that provision in llie

Constitution which purports to give validity in every State to the records,

judicial proceedings, and so forth, of each State.

The question now to be considered, was anticipated in the case of

Sturges V. Crowninshiekl, 4 W. 122, when the court, in the close of

the opinion delivered, declared that it means to confine its views

to the case then under consideration, and not to commit itself as to

those in which the interests and rights of a citizen of another State are

implicated.

The question is one partly international, partly constitutional. My
opinion on the subject is briefly this : that the provision in the Consti-

tution which gives the power to the general government to establish

tribunals of its own in ever}' State, in order that the citizens of other

States or sovereignties might therein prosecute their rights under the

jurisdiction of the United States, had for its ol)ject an harmonious dis-

tribution of justice throughout the Union ; to confine the States, in the

exercise of their judicial sovereignty, to cases between their own
citizens ; to prevent, in fact, the exercise of that very power over the

rights of citizens of other States, which the origin of the contract might

be supposed to give to each State ; and thus, to obviate that conjlictus

lef/um, which has employed the pens of Huberus and various others,

and which any one who studies the subject will plainly perceive it is

infinitely more easy to prevent than to adjust.

These conflicts of power and right necessarily arise only after con-

tracts are entered into. Contracts, then, become the appropriate sub-

jects of judicial cognizance ; and if the just claims which they give rise

to, are violated b}- arbitrary laws, or if the course of distributive justice

be turned aside, or obstructed by legislative interference, it becomes a

subject of jealousy, irritation, and national complaint or retaliation.

It is not unimportant to observe, that the Constitution was adopted

at the very period when the courts of Great Britain were engaged in

adjusting the conflicts of right which arose upon their own bankrupt

law, among the subjects of that Crown in the several dominions of

Scotland, Ireland, and the West Indies. The first case we have on the

effect of foreign discharges, that of BaUnntiyie v. GoJding, 1 Cooke's

Bank. Law, 487, occurred in 1783, and the law could hardly be held

settled before the case of Hunter v. Potts, 4 Term Rei). 182, which

was decided in 1791.

Any one who will take the trouble to investigate the subject, will, I

think, be satisfied, that although the British courts profess to decide

upon a principle of universal law, when adjudicating upon the effect of

a foreign discharge, neither the passage in Vattel, to which they con-

stantly refer, nor the practice and doctrines of other nations, will

sustain them in the principle to the extent in which they assert it. It
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was all-important to a great commercial nation, the creditors of all the

rest of the woi'Id, to maintain the doctrine as one of universal obliga-

tion, that the assignment of the banliriipt's effects, under a law of the

country of the contract, siiould carry the interest in his debts, wherever

his debtor may reside ; and that no foreign discharge of his debtor

should operate against debts contracted with tlie bankrupt in his own
country. But I think it perfectly clear that, in the United States, a

different doctrine has been established ; and, since the power to dis-

charge the bankrupt is asserted on the same principle with the power

to assign his debts, that the departure from it in the one instance

carries with it a negation of the principle altogether.

It is vain to deny that it is now the established doctrine in England,

that the discharge of a bankrupt shall be effectual against contracts of

the State that give the discharge, whatsoever be the allegiance or

country of the creditor. But I think it equally clear, that this is a rule

peculiar to her jurisiirudence, and that reciprocity is the general rule of

other countries ; that the effect given to such discharge is so much a

matter of comity, that the States of the European continent, in all

cases, reserve the right of deciding whether reciprocity will not operate

injuriously upon their own citizens.

Huberus, in his third axiom on this subject, puts the effect of such

laws upon the ground of courtesy, and recognizes the reservation that

I have mentioned ; other writers do the same.

I will now examine the American decision on this subject ; and, first,

in direct liostility with the received doctrines of the British courts, it

has been solemnly adjudged in this court, and, I believe, in every State

court of the U-nion, that, notwithstanding the laws of bankruptcy in

England, a creditor of the bankrupt may levy an attachment on a debt

due the bankrupt in this country, and appropriate the proceeds to his

own debt. . . . [Here follows a statement and discussion of the cases

of Harrison v. Henry, 5 Cranch, 289 ; Baker v. Wheaton, b Mass.

509; JVatso)i v. Bourne, 10 Mass. 337; Assignees of Topham v.

Chapman, 1 Const. Rep. (So. Ca.) 283, and Phillips v. Hunter, 1 H.

Bl. 402.]

I think it, then, fully established, that in the United States a ci'cditor

of the foreign bankrupt ma}- attach the debt due the foreign bankrupt,

and apply the money to the satisfaction of his peculiar debt, to the

prejudice of the rights of the assignees or~ other creditors.

I do not here speak of assignees, or rights created, under the bank-

rupt's own deed ; those stand on a different ground, and do not affect

this question. I confine myself to assignments, or transfers, resting on

the operation of the laws of the country, independent of the bankrupt's

deed ; to the rigl)ts and liabilities of debtor, creditor, baukru[)t, and

assignees, as created by law.

What is the actual bearing of this riglit to attach, so gcnerall}" recog-

nized by our decisions?

It imports a general abandonment of the British principles ; for,

VOL. II. — 27
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according to their laws, the assignee alone has the power to release the

debtor. But the right to attach necessarilj- implies the right to release

the debtor, and that right is here asserted under the laws of a State

which is not the State of the contract.

So, also, the creditor of the bankrupt is, bv the laws of his country,

entitled to no more than a ratable partici[)ation in the bankrupt's

effects. But the right to attacli imports a right to exclusive satisfac-

tion, if the effects so attached should prove adequate to make satis-

faction.

The right to attach also imports the right to sue the bankrupt ; and
who would impute to the bankrupt law of another countr}', the power
to restrain the citizens of these States in the exercise of their right

to go into the tribunals of their own country' for the recovery of debts,

wherever the}' may have originated? Yet, universallj', after the law

takes the bankrupt into its own hands, his creditors are prohibited

from suing.

Thus much for the law of this case in an international view. I will

consider it with reference to the provisions of the Constitution.

I have said above, that I had no doubt the erection of a distinct

tribunal for the resort of citizens of other States, was introduced ex

industria, into the Constitution, to prevent, among other evils, the

assertion of a power over the rights of the citizens of other States,

upon the metaphysical ideas of the British courts on the subject of

jurisdiction over contracts. And there was good reason for it; for,

upon that principle it is, that a power is asserted over the rights of

creditors which involves a mere mockery- of justice.

Thus, in the case of Burrows v. Jaynineau (reported in 2 Strange,

and better reported in Mosele}', 1, and some other books), the creditor,

residing in England, was cited, probablj-, b}- a placaid on a door-post

in Leghorn, to appear there to answer to his debtor ; and his debt

passed upon b}- the court, perhaps, without his having ever heard of

the institution of legal process to destroy it.

The Scotch, if I remember correcth', attach the summons on the flag-

staff, or in the market-place, at the shore of Leith ; and the civil law

process by proclamation, or viis et tnodts, is not much better, as the

means of subjecting the rights of foreign creditors to their tribunals.

All tliis mocker}' of justice, and the jealousies, recriminations, and

perhaps retaliations which might grow out of it are avoided, if the

power of the States over contracts, after they become the subject ex-

clusively of judicial cognizance, is limited to the controversies of their

own citizens.

And it does appear to me almost incontrovertible, that the States

cannot proceed one step further without exercising a power incompat-

ible with the acknowledged powers of other States, or of the United

States, and with the rights of the citizens of other States.

Every bankrupt or insolvent system in the world must partake of

the character of a judicial investigation. Parties whose rights are to
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be affected, are entitled to a bearing. Hence ever}' system, in common
with the particular S3stera now before us, professes to summon the

creditors before some tribunal, to show cause against granting a dis-

charge to the bankrupt.

But on what principle can a citizen of another State be forced into

the courts of a State for this investigation? The judgment to be passed

is to prostrate his rights ; and on the subject of these rights the Con-

stitution exempts him from the jurisdiction of the State tribunals, with-

out regard to the place where the contract ma}' originate. In the onl}'

tribunal to which he owes allegiance, the State insolvent or bankrupt

laws cannot be carried into effect ; they liave a law of their own on the

subject (2 Stats, at Large, 4) ; and a certificate of discharge under any

other law would not be acknowledged as valid even in the courts of the

State in which the court of the United States that grants it is held.

Where is the reciprocit}-? Where the reason upon which the State

courts can thus exercise a power over the suitors of that court, when

that court possesses no such power over the suitors of the State courts?

In fact, the Constitution takes away the only ground upon which this

eminent dominion over particular contracts can be claimed, which is

that of sovereignty. For the constitutional suitors in the courts of the

United States are not only exempted from the necessity of resorting to

the State tribunals, but actually cannot be forced into them. If, then,

the law of the English courts had ever been practically' adopted in this

country in the State tribunals, the Constitution has produced such a

radical modification of State power over even their own contracts, in

the hands of individuals not subject to their jurisdiction, as to furnish

ground for excepting the rights of such individuals from the power

which the States unquestionably possess over their own contracts, and

their own citizens.

Follow out the contrary doctrine in its consequences, and see the

absurdit}' it will produce.

Tlie Constitution has constituted courts professedl}' independent of

State power in their judicial course ; and 3'et the judgments of those

courts are to be vacated, and their prisoners set at large, under the

power of the State courts, or of the State laws, without the possibility

of protecting themselves from its exercise.

I cannot acquiesce in an incompatibility so obvious.

No one has ever imagined that a prisoner in confinement, under

process from the courts of the United States, could avail himself of the

^Insolvent laws of the State in which the court sits. And the reason is,

that those laws are municipal and peculiar, and appertaining exclusivolv

to the exercise of State power in that sphere in which it is sovereign,

that is, between its own citizens, between suitors subjected to State

power exclusively, in their controversies between themselves.

In the courts of the United States, no higher power is asserted than

that of discharging the individual in confinement under its own process.

This affects not to interfere with the rights of creditors in the State
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courts, against the same individual. Perfect reciprocity would seem to

indicate that no greater power should be exercised under State author-

ity over the rights of suitors who belong to the United States jurisdic-

tion. Even although the principle asiserted in the British courts, of

supreme and exclusive power over their own contracts, had obtained in

the courts of the United States, I must think that power has undergone
a radical modification by the judicial powers granted to the United
States.

I, therefore, consider the discharge, under a State law, as incompetent

to discharge a debt due a citizen of another State ; and it follows that

the plea of a discharge here set up, is insufficient to bar the rights of

the plaintiff.

It becomes necessary, therefore, to consider the other errors assigned

in behalf of the defendant; and, first, as to the plea of the Act of

Limitations.

The statute pleaded here is not the Act of Louisiana, but that of New
York ; and the question is not raised b}- the facts or averments, whether

he could avail himself of that law if the full time had run out before his

departure from New York, as was supposed in argument. The plea is

obviously founded on the idea that the statute of the State of the con-

tract v,'as generall}' pleadable in any other State, a doctrine that will

not bear argument.

The remaining error assigned has regard to the sum for which the

judgment is entered, it being for a greater amount than the nominal

amount of the bills of exchange on which the suit was brought, and
which are found b}' the verdict.

There has been a defect of explanation on this subject ; but from the

best information afforded us, we consider the amount for which judg-

ment is entered, as made up of principal, interest, and damages, and

the latter as being legally incident to the finding of the bills of exchange,

and their non-payment, and assessed b}' the court under a local practice

consonant with that by which the amount of written contracts is deter-

mined, by reference to the prothonotary, in many other of our courts.

We, therefore, see no error m it. The judgment below will, therefore,

be affirmed.

And the purport of this adjudication, as I understand it, is, that as

between citizens of the same State, a discharge of a bankrupt by the

laws of that State is valid as it affects posterior contracts ; that as

against creditors, citizens of other States, it is invalid as to all con-

tracts.

The propositions which I have endeavored to maintain in the opinion

which I have delivered are these :
—

1. That the power given to the United States to pass bankrupt laws

is not exclusive.

2. That the fair and ordinary exercise of that power b}' the States

does not necessaril}' involve a violation of the obligation of contracts,

multo fortiori of posterior contracts.
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3. But when, in the exercise of that power, the States pass be3-ond

their own limits, and the rights of their own citizens, and act upon the

rights of citizens of other ^States, there arises a conflict of sovereign

power, and a collision with the judicial powers granted to the United

States, whicli renders the exercise of such a power incompatible with

the rights of other States, and with the Constitution of the United

States.

Mr. Justice Washington, Mr. Justice Thompson, and Mr. Justice

Trimble dissented.

Mr. Chief Justice Marshall, Mr. Justice Duvall, and Mr.

Justice Story assented to the judgment, which was entered for the

defendant in error. Judgmetit affirmed.^

1 See Pomeroy, Const. Law (Bennett's ed.), §§ 592-.'>94.

In Bojfle V. Zucharie, 6 Pet. 348 (1832), "in answer to an inquiry by Mr. Wirt,

Marshall, C. J., said : "The judges who were in the minority of the court upon the

general question as to the constitutionality of State insolvent laws, concurred in the

opinion of Mr. Justice Johnson in the case of Ogden v. Saunders, 12 Wheat. 213.

That opinion is therefore to be deemed the opinion of the other judges who assented

to that judgment. Whatever principles are established in that opinion are to be con-

sidered no longer open for controversy, but the settled law of the court." And in s. c.

6 Pet. 635, 643 (1832), Story, J., for the court, after saying the same thing, added:
" It is proper to make this remark, in order to remove an erroneous impression of the

bar, that it was his single opinion, and not of the three other judges, wlio concurred in

the judgment. So far, then, as decisions upon the subject of State insolvent laws have

been made by this court, they are to be deemed final and conclusive."

In Donnelly v. Corbett, 7 N. Y. 500, 504 (1852), Gardiner, J., for the court, said:

" It has been said, in reference to contr.icts between citizens of tiie same States, that

bankrupt laws in force at the time of the agreement, became a part of the contract —
and that the same rule should apply to laws at the place of performance in cases like

the present. This argument has never been deemed satisfactory. For if existing

insolvent laws constitute an element of the agreement, why should not the rio-ht to

enact them, in the discretion of the legislature, especially when given by a written
constitution, be recognized in the same manner. There is no more difficultv in find-

ing a place for such an acknowledgment, or indeed for a State constitution, in the
undertaking of a debtor, than for a State bankrupt law. In either case, upon the
hypothesis under consideration, the creditor is bound in virtue of his own assent. He
may therefore as well be concluded by a recognition of a right to legislate prospec-
tively upon this subject, as by a recognition of a law in force at the time of the con-
tract. Every insolvent law, consequently, enacted in pursuance of such a constitution,
in the ordinary course of legislation would be valid, whether passed previous or
subsequent to the creation of the debt. The United States Court however have uni-
formly held otherwi.se as to all laws discharging the debtor, passed subsequent to the
contract (6 Peters, 348; 12 Wheaton, 213).

" Again, if the insolvent law of Soutli Carolina constituted a part of the under-
taking of the defendant, so for the same reason did the Constitution of the Unito 1

States. The substance of the contract between the parties would then be, that th'>

maker should pay the money specified in the note unle.ss discharged by some law of
the place, by performance not in conflict with the supreme law of the land. This
would lead us through a circle back to the que.^tion, whether annulling the contract
without satisfaction and against the will of the creditor, impaired its obligation.

"The notion, however, that insolvent laws constitute a part of the agreement of
parties, under any circumstances, has been considered as fallacious by judges of the
court, in which the doctrine was first broached (5 Howard, 311). [This case. Cook v.
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In Canada Southern Ry. Co. v. Gebhard et al, 109 U. S. 527 (1883j,

various holders of mortgage bonds of the railway company brought

Moffatt, held that one State cannot discharge its people from contracts with citizens

of another State, drawn and dated in tiie former State, but delivered and to be per-

formed in the latter). The permission by these laws accorded to a debtor to absolve

himself is an act of sovereignty, induced by considerations of public expediency. It

is the exercise of a power not derived from or dependent upon contract, but beyond

and in hostility to it.

" The public good or the exigencies of a State may require the taking of private

property without the consent of the owner, or the discharge of a debt without the con-

sent of the creditor ; but the idea that the justification in either case rests on contract,

or depends upon the assent of the holder, has scarcely the merit of plausibility."

In Baldwin v. TIale, 1 Wall. 223 (1863), it was held that a State where a contract

is made and to be performed cannot discharge the maker as against the claim of one

who was and is a citizen of another State.

In Dennij v. Dennett, 128 U. S. 489 (1888), Miller, J., for the court, said :
" This is

a writ of error to the Supreme Court of the State of Minnesota.
" The principal point raised by the assignments of error is, that an Act of the Legis-

lature of that State, approved March 7, 1881, c. 148, Laws of 1881, p. 193, is repugnant

to the Constitution of the United States so far as it affects citizens of States other than

Minnesota. That statute provides that whenever the property of a debtor is seized by

an attachment or execution against him he may make an assignment of all his prop-

erty and estate, not exempt by law, for the equal benefit of all his creditors who shall

file releases of heir debts and claims, and his property shall be equitably distributed

among such creditors. . . .

" The question of the invalidity of this Minnesota statute, as it relates to the rights

of creditors, is an interesting one. The argument in favor of that proposition is two-

fold. First, that it impairs the obligation of contracts ; and, second, that such a statute

can have no extra-territorial operation, and cannot, therefore, be binding on creditors

living in a different State from that of the debtor and of the situs of his property.

" With regard to the first of these it may be conceded that, so far as an attempt

mi^ht be made to apply this statute to contracts in existence before it was enacted, it

would be liable to the objection raised, and therefore in sucli a case of no effect. But

the doctrine has been long settled that statutes limiting the right of the creditor to

enforce his claims against the property of the debtor, which are in existence at the time

the contracts are made, are not void, but are within the legislative power of the States

where the property and the debtor are to be found. The courts of the country abound

in decisions of this class, exempting property from execution and attachment, no limit

having been fixed to the amount— providing for a valuation at which alone, or gen-

erally two-thirds of which, the property can be brought to a forced sale to discharge

the debt— granting stays of execution after judgment, and in numerous ways holding

that, as to contracts made after the passage of such laws, the legislative enactments

regulating the rights of the creditors in the enforcement of their claims are valid.

These statutes, exempting the homestead of the debtor, perhaps with many acres of

land adjoining it, the books and library of the professional man, the horse and buggy

and surgical implements of the physician, or the household furniture, horses, cows, and

other articles belonging to the debtor, have all been held to be valid, without reference

to the residence of the creditor, as applied to contracts made after their passage.

" The principle is well stated in the case of Edwards v. Kearzey, 96 U. S. 595, 603,

in the following language :
—

" ' The inhibition of the Constitution is wholly prospective. The States may legis-

late as to contracts thereafter made, as they may see fit. It is only those in existence

when the hostile law is passed that are protected from its effect.' . . .

" No reason has been suggested why the legislature could not exempt all interests

in landed estate from execution and sale under judgments against the owner, and per-
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actions to recover on them. The company pleaded in defence a

" scheme of arrangement," among its creditors, entered into under an

haps all his personal property. However this may be, it is very certain that the estab-

lished construction of the Constitution of the United States against impairing the

obligation of contracts requires that statutes of this class shall be construed to be parts

of all contracts made when they are in existence, and therefore cannot be held to

impair their obligation. . . .

" But it is said that this statute of Minnesota is void under the principles laid

down by this court in the cases of Stiages v. Crowninshield, 4 Wheat. 122; Ogden \.

Saunders, 12_ Wheat. 213; Baldwin v. Hale, I Wall. 223, and Oilman w. Lockwood,

4 Wall. 409. The proposition lying at the foundation of all these decisions is, that a
statute of a State, being without force in any other State, cannot discharge a debtor

from a debt held by a citizen of such other State. One of the best statements of the

doctrine is found in the following language used in the latest case on the subject, that

of Oilman v. Lockwood, supra.
"

' State legislatures may pass insolvent laws, provided there be no Act of Congress

establishing a uniform system of bankruptcy conflicting with their provisions, and pro-

vided that the law itself be so framed that it does not impair the obligation of con-

tracts. Certificates of discharge, however, granted under such a law, cannot be

pleaded in bar of an action brought by a citizen of another State in the courts of the

United States, or of any otlier State than that where the discharge was obtained,

unless it appear that the plaintiff proved his debt against the defendant's estate in

insolvency, or in some manner became a party to the proceedings. Insolvent laws of

one State cannot discharge tlie contracts of citizens of other States ; because such laws

have no extra-territorial operation, and consequently the tribunal sitting under them,

unless in cases where a citizen of such other State voluntarily becomes a party to the

proceeding, has no jurisdiction of the cause.'

" This is conceived to be a clear and accurate presentation of the doctrine of the

preceding cases, and it will be seen that the substance of the restrictive principle

goes no farther than to prohibit, or to make invalid, the discharge of a debt held by a
citizen of another State than tliat where the court is sitting, wlio does not appear and
take part, or is not otherwise brought within the jurisdiction of tlie court granting tlie

discharge. In other words, wliatever the court before whom such proceedings are had
may do with regard to the disposition of the property of the debtor, it has no power
to release him from the obligation of a contract which he owes to a resident of another
State, wlio is not personally subjected to the jurisdiction of the court. Any one who
will take the trouble to examine all these cases will perceive that the objection to the
extra-territorial operation of a State insolvent law is, that it cannot, like the bankrupt
law passed by Congress under its constitutional grant of power, release all debtors

from the obligation of the debt. The authority to deal with the property of the delitor

within the State, so far as it does not impair the obligation of contracts, is conceded,
but the power to release him, which is one of the usual elements of all bankrupt laws,

does not belong to the legislature where the creditor is not within the control of the
court. The Minnesota statute makes no provision for any such release. The creditor

who became such after the statute was passed cannot complain that the obligation of
his contract is impaired, because the law was a part of the contract at the time he
made it, nor can he say that his contract is destroyed and tlie debtor discharged from
it, which is of the essence of a bankrupt law, because no such decree can be made by
the court, neither does the law have any such effect, though the obligation of the

debtor to pay may be cancelled or discharged by the voluntary act of the creditor who
makes such release for a consideration which to him seems to be sufficient."

In Stoddard et al. v. Harrington, 100 Mass 87, 89 (1868), Hoar, J., for the court,

said :
" The suggestion that the power of a State over the contracts of its citizens is

limited by the power to make them parties to the proceedings in insolvency, does not

seem to us well founded, because we think that the effect of the insolvent law qualifies
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Act of the Canadian Parliament. The Circuit Court of the United

States for the Southern District of New York, held that the arrange-

ment was not a bar to the actions. Judgments were given for the

plaintiffs. On error, Waite, C. J., for the court, said: "Two ques-

tions are presented for our consideration: 1. Whether the ' Arrange-

ment Act ' is valid in Canada, and had the effect of binding non-

the contract from its inception ; and the question of the sufficiency of the notice to

creditors to make them so far parties as to be bound by these proceedings does not

seem to be one over wliich the courts of the United States have any peculiar juris-

diction."

In Phcenix National Bank v. Batcheller, 151 Mass. 589 (1890), Holmes, J., for the

court, said :
" This is an action by a Rliode Island national bauk, upon a promissory note

payable in Massachusetts, and made here by the defendants, citizens of this State.

The defence is a discharge in insolvency in this State. It is admitted that the plain-

tiff did not prove its claim upon the note, and the only question is whether, under these

circumstances, the discharge is a bar. It was argued for the defendants, that the

decisions of the Supreme Court of the United States that discharges in such cases are

not generally valid against citizens of other States do not go upon any constitutional

ground, but upon mistaken views of what is called private international law, and there-

fore are not binding upon us ; and we were asked to reconsider Kelley v. Dntry, 9 Al-

len, 27, in which this court yielded its earlier expressed opinion, and followed the

precedent of Baldwin v. Hale, 1 Wall. 223. . . .

" The often repeated view of the Supreme Court of the United States is, that dis-

charges like the present are void for want of jurisdiction, and that statutes purporting

to authorize them are beyond the power of the States to pass. Baldwin v. Hale, 1

Wall. 223, 233 ; Baldwin v. Bank of Newburi/, 1 Wall. 234 ; Gilman v. Lnckwood, 4

Wall. 409- Dennii v. Bennett, 128 U S. 489, 497; Cole v. Cunningham, 1.33 U. S 107,

115. Whether that court would regard a decision to the contrary by a State court as

subject to review by them upon constitutional grounds, does not appear very clearly

from any language of theirs which has been called to our attention, unless it be the

following, repeated in Baldwin v. Hale, 1 Wall. 223, 231, from Ogden v. Saunders, 12

Wheat 213, 369 : 'But when, in the exercise of that power, the States pass beyond

their own limits, and the rights of their own citizens, and act upon the rights of citi-

zens of other States, there arises a conflict of sovereign power, and a collision with

the judicial powers granted to the United States, which renders the exercise of such a

power incompatible with the rights of other States and with the Constitution of the

United States.' . . .

" This language certainly gives the impression that our decision would be regarded

as subject to review, possibly on the ground of an implied restriction on the power to

pass insolvent laws reserved to the States (Denm/ v. Bennett, 128 U. S, 489, 498) ;
pos-

sibly on the ground that the discharge would impair the obligation of contracts with

persons not within the jurisdiction {Cook v Moffat, 5 How. 295, 308); possibly by

reason of the Fourteenth Amendment (Pennoiier v. Neff, 95 U. S. 714); possibly on

some vaguer ground. We feel the force of the reasoning quoted from Stoddard v.

Harrington, 100 Mass. 87, 89, but that case did not profess to weaken the authority of

Kelleii V. Drury, and, moreover, the question which we are now considering is not what

would be our own opinion, but what seems to be the opinion of the Supreme Court of

the United States.
" The decision in KeJley v. Drury did not go upon any nice inquiry whether it was

subject to review, but upon the ground that this court deferred to the decision of the

Supreme Court of the United States, that discharges like the present were not binding

outside the jurisdiction, and that, this being so, a discrimination should not be made

in favor of our citizens in proceedings in the State court in distinction from proceed-

ings in the courts of the United States."— Ed.
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assenting bond-holders within the Dominion by the tei-ms of the scheme ;

and, 2. Whether, if it did have that effect iu Canada, the courts of the

United States should give it the same effect as against citizens of the

United States whose rights accrued before its passage. 1. There is no

constitutional prohibition in Canada against the passage of laws impair-

ing the obligation of contracts, and the Parliament of the Dominion

had, in 1878, exclusive legislative authority' over the corporation and

the general subjects of bankruptcy and insolvenc}' in that jurisdic-

tion. . . .

" In Giljillan v. Union Canal Company [109 U. S. 401], it was said

that holders of bonds and other obligations issued by large corporations

for sale in market and secured b}- mortgages to trustees, or otherwise,

have, by fair implication, certain contract relations with each other.

In England, we infer from what was said by Lord Cairns in Cambrian
Railwaijs Company's Scheme [L. R. 3 Ch. 294 J, they are considered as in

a sense part proprietors of the existing capital of the company, and dealt

with by Parliament and the courts accordingly. They are not there, an}'

more than here, corporators, and thus necessarih", in the absence of

fraud or undue influence, bound b}' the will of the majority as to mat-

ters within the scope of the corporate powers, but they are interested

in the administration of a trust which has been created for their com-

mon benefit. Ordinaril}' their ultimate security depends in a large

degree on the success of the work in which the corporation is engaged,

and it is not uncommon for differences of opinion to exist as to what

ought to be done for the promotion of their mutual interests. In the

absence of statutory autliority or some provision in the instrument

which establishes the trust, nothing can be done b}' a majority, how-

ever large, which will bind a minorit}' without their consent. Hence it

seems to be eminentl}' proper that where the legislative power exists,

some statutory provision should be made for binding the minority in a

reasonalile way by the will of the majority ; and unless, as is the case

in the States of the United States, the passage of laws impairing the

obligation of contracts is forbidden, we see no good reason why such
provision may not be made in respect to existing as well as prospective

obligations. The nature of securities of this class is such that the

right of legislative supervision for the good of all, unless restrained

by some constitutional prohibition, seems almost necessarily to form

one of their ingredients, and when insolvency is threatened, and the

interests of the public, as well as creditors, are imperilled by the

financial embarrassments of the corporation, a reasonable ' scheme of

arrangement' may, in our opinion, as well be legalized as an ordinary
' composition in bankruptcy.' In fact, such ' Arrangement Acts ' are

a species of Bankrupt Acts. Their object is to enable corporations

created for the good of the public to relieve themselves from finaneinl

embarrassments by ajipropriating their property to the settlement and
adjustment of their affairs, so that they may accomplish the purposes

for which they were incorporated. The necessity for such legislation
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is clearly shown in the preamble to the Grand Trunk Arrangement

Act, 1862, passed by the Parliament of the Province of Canada on the

9th of June, 1862, before the establishment of the Dominion govern-

naent, and which is in these words :
—

" ' Whereas the interest on all the bonds of the Grand Trunk Rail-

way Company of Canada is in arrear, as well as the rent of the rail-

ways leased to it, and the company has also become indebted, both in

Canada and in England, on simple contract, to various persons and
corporations, and several of the creditors have obtained judgment
against it, and much litigation is now pending ; and whereas the keep-

ing open of the railway traffic, which is of the utmost importance to

the interests of the province, is thereby imperilled, and the terms of a

compromise have been provisionally settled between the different classes

of creditors and the companv, but in order to facilitate and give effect

to such compromise the interference of the legislature of the province is

necessar3-.'

" The confirmation and legalization of ' a scheme of arrangement'

under such circumstances is no more than is done in bankruptcy when
a ' composition ' agreement with the bankrupt debtor, if assented to by

the required majority of creditors, is made binding on tiie non-assent-

ing minoritN. In no just sense do such governmental regulations

deprive a person of his propert}' without due pi'ocess of law. They
simply require each individual to so conduct himself for the general

good as not unnecessarily to injure another. Bankrupt laws have been

in force in England for more than three centuries, and they had their

origin in the Roman law. The Constitution expressl}' empowers the

Congress of the United States to establish such laws. Ever}' member
of a political community must necessaril}- part with some of the rights

which, as an individual, not affected by his relation to others, he might

have retained. Such concessions make up the consideration he gives

for the obligation of the bod}' politic to protect him in life, liberty, and

property. Bankrupt laws, whatever may be the form they assume,

are of that character.

" 2. That the laws of a country have no extra-territorial force is an

axiom of international jurisprudence, but things done in one country

under the authority of law may be of binding effect in another country.

The obligor of the bonds and coupons here sued on was a corporation

created for a public purpose ; that is to say, to build, maintain, and

work a railway in Canada. It had its corporate home in Canada, and

was subject to the exclusive legislative authority of the Dominion

ParUament. It had no power to borrow money or incur debts except

for completing, maintaining, and working its railway. The bonds

taken by the defendants in error showed on their face that they were

part of a series amounting in the aggregate to a very large sum of

money, and that they were secured by a trust mortgage on the railway

of the company, its lands, tolls, revenues, &c. In this way the defend-

ants in error, when they bought their bonds, were, in legal effect,
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informed that the}' were entering into contract relations not only with

a foreign corporation created for a public purpose, and carrying on its

business within a foreign jurisdiction, but with the holders of otBer

bonds of the same series, who were relying equally with themselves for

their ultimate security on a mortgage of property devoted to a public

use, situated entireh" within the territory of a foreign government.
" A corporation ' must dwell in the place of its creation, and cannot

migrate to another sovereignty' (Bank of Augusta v. Earle^ 13 Pet.

588), though it ma}' do business in all places where its charter allows

and the local laws do not forbid. Railroad v. Koontz^ 104 U. S. 12.

But wherever it goes for business it carries its charter, as that is the law

of its existence {Relf v. Rundel, 103 U. S. 226), and the charter is the

same abroad that it is at home. Whatever disabilities are placed upon

the corporation at home it retains abroad, and whatever legislative con-

trol it is subjected to at home must be recognized and submitted to by

those who deal with it elsewhere. A corporation of one countr\' may
be excluded from business in another country (Paul v. Virginia,

8 Wall. 168), but, if admitted, it must, in the absence of legislation

equivalent to making it a corporation of the latter country, be taken,

both by the government and those who deal with it, as a creature of

the law of its own country, and subject to all the legislative control and

direction that may be properly exercised over it at the place of its

creation. Such being the law, it follows that every person who deals

with a foreign corporation impliedly subjects himself to such laws of

the foreign government, affecting the powers and obligations of the

corporation with which he voluntarily contracts, as the known and
established policy of that government authorizes. To all intents and
purposes, he submits his contract with the corporation to such a policy

of the foreign government, and whatever is done b}' that government

in furtherance of that polic}' which binds those in like situation with

himself, who are subjects of the government, in respect to the operation

and effect of their contracts with the corporation, will necessarily bind

him. He is conclusively presumed to have contracted with a view

to such laws of tiiat government, because the corporation must of

necessit}' be controlled by them, and it has no power to contract with

a view to any other laws with which the}' are not in entire harmony.

It follows, therefore, that anything done at the legal home of the cor-

poration, under the authority of such laws, which discharges it from
liability there, discliarges it everywhere.

" No better illustration of the propriety of this rule can be found

tlian in the facts of the present case. This corporation was created in

Canada to build and work a railway in that Dominion. Its principal

business was to be done in Canada, and the bulk of its corporate prop-

erty was permanently fixed there. All its powers to contract were
derived from the Canadian government, and all the contracts it could

make were such as related directly or indirectly to its business in

Canada. That business affected the public interests, and the keeping
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of the railway open for traffic was of the utmost importance to the

people of the Dominion. The corporation had become financially'

embarrassed, and was, and had been for a long time, unable to meet

its engagements in the ordinary way as the}' matured. There was an

urgent necessit}' that something be done for the settlement of its affaiis.

In this the public, the creditors and shareholders, were all interested.

A large majority of the creditors and shareholders had agreed on a

plan of adjustment, which would enable the compau}- to go on with its

business, and thus accommodate the public, and to protect the creditors

to the full extent of the available value of its cori)orate property. The
Dominion Parliament had the legislative power to legalize the plan of.

adjustment as it had been agreed on b}- the majority of those interested,

and to bind the resident minority creditors by its terms. This power
was known and recognized throughout the Dominion when the corpora-

tion was created, and when all its bonds were executed and put on the

market and sold. It is in accordance with and part of the policy of tlie

English and Canadian governments in dealing with embarrassed and

insolvent railway companies and in providing for their reorganization

in the interest of all concerned. It takes the place in England and

Canada of foreclosure sales in the United States, which in general

accomplish substantially' the same result with more expense and greater

delay ; for it rarely happens in the United States that foreclosures of

railway mortgages are anything else than the machiner\' b}' which

arrangements between the creditors and other parties in interest are

carried into effect, and a reorganization of the affairs of the corpora-

tion under a new name brought about. It is in entire harniou}' with

the spirit of bankrupt laws, the binding force of which, upon those

who are subject to the jurisdiction, is recognized 1)y all civilized nations.

It is not in conflict with the Constitution of the United States, which,

although prohibiting States frorft passing laws impairing the obligation

of contracts, allows Congress ' to establish . . . unifoi-m laws on the

subject of bankruptcy throughout the United States.' Unless all par-

ties in interest, wherever they reside, can be bound by the arrangement

which it is sought to have legalized, the scheme may fail. All home

creditors can be bound. What is needed is to bind those who are

abroad. Under these circumstances the true spirit of international

comity requires that schemes of this character, legalized at home,

should be recognized in other countries. The fact that the bonds

made in Canada were payable in New York is unimpoi'tant, except in

determining bj' what law the parties intended their contract should be

governed ; and everv citizen of a country, other than that in which the

corporation is located, may protect himself against all unjust legislation

of the foreign government by refusing to deal with its corporations.

"On the whole, we are satisfied that the scheme of arrangement

bound the defendants in error, and that these actions cannot be main-

tained."

[Harlan, J., gave a dissenting opinion, at the end of which he said :]
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" As 1 do not tbink that a foreign railway corporation is entitled, upon

principles of international comity, to have the benefit, in our courts —
to the prejudice of our own people and in violation of their contract

and property rights— of a foreign statute which could not be sustained

had it been enacted by Congress or bj' any one of the United States,

with reference to the negotiable securities of an American railway cor-

poration ; and, as I do not agree that an American court should accord

to a foreign railway corporation the privilege of repudiating its con-

tract obligations to American citizens, when it must den}' an}- such

privilege,^ under like circumstances, to our own railway corporations,

I dissent from the opinion and judgment of the court."

Mr. Justice Field, not being present at the argument of this case,

took no part in the decision.

SATTERLEE v. MATTHEWSON.

Supreme Court of the United States. 1829.

[2 Pet. 380; 8 Curtis's Decisions, 147.] ^

The case is stated in the opinion of the court.

Price and Sergeant, for the plaintiff. Sutherland and Peters^

contra.

Washington, J., delivered the opinion of the court.

This is a writ of error to the Supreme Court of Pennsylvania. An
ejectment was commenced by the defendant in error, in the Court of

Common Pleas, against Elisha Satterlee, to recover the land in contro-

versy, and, upon the motion of the plaintiff in error, he was admitted

as her landlord, a defendant to the suit. The plaintiff, at the trial, set

up a title under a warrant dated the 10th of January, 1812, founded
upon an improvement in the year 1785, which it.was admitted was
under a Connecticut title, and a patent bearing date the 19th of

February, 1813.

The defendant claimed title under a patent issued to Wharton, in

the year 1781, and a conveyance by him to John F. Satterlee, in April,

1812. It was contended on the part of the plaintiff, that admitting

the defendant's title to be the oldest and best, yet he was stopped from
setting it up in that suit, as it appeared in evidence that he had come
into possession as tenant to the plaintiff sometime in the year 1790.

The Court of Common Pleas decided in favor of the plaintiff upon the

ground just stated, and judgment was accordingly rendered for her.

Upon a writ of error to the Supreme Court of that State, that court

decided, in June, 1825, 13 Serg. & Rawle, 133, that by the settled

1 The case is taken from Curtis's Decisions.— Ed.
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law of Pennsylvania, the relation of landlord and tenant could not

subsist under a Connecticut title ; upon which ground the judgment was

reversed, and a venire facias de novo was awarded.

On the 8th of April, 1826, and before the second trial of this cause

took place, the legislature of that State passed a law in substance as

follows, viz.: "that the relation of landlord and tenant shall exist,

and be held as fully and effectually between Connecticut settlers and

Pennsylvania claimants, as between other citizens of this Common-
wealth, on the trial of an}* cause now pending, or hereafter to be

brought within this Commonwealth, anj* law or usage to the contrary

notwithstanding."

Upon the re-trial of this cause in the inferior court, in May, 1826,

evidence was given conducing to prove that the land in dispute was

purchased of Wharton by Elisha Satterlee, the father of John F. Satter-

lee, and that b}- his direction the conveyance was made to the son.

It further appeared in evidence, that the son brought an ejectment

against his father, in the Acar 1813, and b}- some contrivance between

those parties, alleged b}* the plaintiff below to be merely colorable and

fraudulent, for the purpose of depriving her of her possession, obtained

a judgment and execution thereon, under which the possession was

delivered to the plaintiff in that suit, who immediatel}- afterwards

leased the premises to the father for two lives, at a rent of one dollar

per annum. The fairness of the transactions was made a question on

the trial, and it was asserted by the plaintiff that, notwithstanding

the eviction of Elisha Satterlee under the above proceedings, he still

continued to be her tenant.

The judge, after noticing in his charge the decision of the Supreme

Court in 1825, and the Act of Assembl3- before recited, stated to the

jury the general principle of law, which prevents a tenant from con-

troverting the title of his landlord by showing it to be defective, the

exception to that principle where the landlord claims under a Con-

necticut title, as laid down by the above decision, and the effect of the

Act of Assembly upon that decision, which Act he pronounced to be

binding on the court. He therefore concluded, and so charged the

jury, that if the}' should be satisfied from the evidence, that the trans-

actions between the two Satterlees before mentioned were hand jide^

and that John F. Satterlee was the actual purchaser of the land, then

the defendants might set up the eviction as a bar to the plaintiffs

?ecovery as landlord. But that, if the jury should be satisfied that

those transactions were collusive, and that Elisha Satterlee was in fjict

the real purchaser, and the name of his son inserted in the deed for the

fraudulent purpose of destroying the right of the plaintiff as landlord ;

then the merely claiming under a Connecticut title would not depiive

her of her right to recover in that suit.

To this charge, of which the substance onlj- has been stated, an

exception was taken, and the whole of it is S})read upon the recoi'd.

The jury found a verdict for the plaintiff; and judgment being ren-
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dered for her, the cause was again taken to the Supreme Court b\' a

writ of error.

The only question which occurs in this cause, which it is competent

to this court to decide is, whether the statute of Pennsylvania which

has been mentioned, of the 8th of April, 1826, is or is not objection-

able, on the ground of its repugnanc}' to the Constitution of the United

States ? . . . We come now to the main question in this cause. Is the

Act which is objected to, repugnant to any provision of the Constitution

of the United States? It is alleged to be so by the counsel for the

plaintiff in error, for a variety of reasons ; and particularly' because it

impairs the obligation of the contract between the State of Pennsyl-

vania and the plaintiff, who claims title under her grant to Wharton, as

well as of the contract between Satterlee and Matthewson ; because it

creates a contract between parties where none previously existed, by

rendering that a binding contract which the law of the land had declared

to be invalid ; and because it operates to divest and destroy the vested

rights of the plaintiff. Another objection relied upon is, that in passing

the" Act in question the legislature exercised those functions which

belong exclusively to the judicial branch of the government.

Let these objections be considered. The grant to Wharton bestowed

upon him a fee-simple estate in the land granted, together with all the

rights, privileges, and advantages which, by the laws of Pennsylvania,

that instrument might legall}' pass. Were an}' of those rights, which

it is admitted vested in his vendee or alienee, disturbed or impaired by

the Act under consideration ? It does not appear from the record, or

even from the reasoning of the judges of either court, that they were

in any instance denied, or even drawn into question. Before Satterlee

became entitled to any part of the land in dispute under Wharton, he

had voluntarily entered into a contract with Matthewson, by which he

became her tenant, under a stipulation that either of the parties might
put an end to the tenancy at the termination of any one year. Under
this new contract, which, if it was ever valid, was still subsisting and
in full force at the time when Satterlee acquired the title of Wharton,
he exposed himself to the operation of a certain principle of the

common law, which estopped him from controverting the titi'^ of his

landlord, by setting up a better title to the land in himself, or one
outstanding in some third person.

It is true that the Supreme Court of the State decided, in the year

1825, that this contract, being entered into with a person claiming

under a Connecticut title, was void ; so that the principle of law which
has been mentioned did not apply to it. But the legislature afterwards
declared, by the Act under examination, that contracts of that nature
were valid, and that the relation of landlord and tenant should exist

and be held effectual as well in contracts of that description as in those
between other citizens of the State.

Now, this law may be censured, as it has been, as an unwise and
unjust exercise of legislative power ; as retrospective in its operation

;
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as the exercise by the legislature of a judicial function ; and as creating

a contract between parties Avhere none previously existed. All this

may be admitted ; but the question which we are now considering is,

does it impair the obligation of the contract between the State and

Wharton or his alienee? Both the decision of the Supreme Court in

1825, and this Act, operate, not upon that contract, but upon the

subsequent contract between Satterlee and Matthewson. No question

arose or was decided to disparage the title of Wharton, or of Satterlee,

as his vendee. So far from it, tluit tlie judge stated in his charge to

the jury that if the transactions between John F. Satterlee and Elisha

Satterlee were fair, then the elder title of the defendant must prevail,

and he would be entitled to a verdict.

W^e are, then, to inquire whether the obligation of the contract

between Satterlee and Matthewson was impaired b}' this statute? The
objections urged at the bar, and the arguments in support of them,

apply to that contract if to either. It is that contract which the Act

declared to be valid, in opposition to the decision of the Supreme Court

;

and admitting the correctness of that decision, it is not easy to perceive

how a law which gives validity to a void contract can be said to impair

the obligation of that contract. Should a statute declare, contrary to

the general principles of law, that contracts founded upon an illegal or

immoral consideration, whether in existence at the time of passing the

statute, or which might hereafter be entered into, should nevertheless

be valid and binding upon the parties, all would admit the retrospective

character of such an enactment, and that the effect of it was to create

a contract between parties where none had previously existed. But it

surely cannot be contended that to create a contract, and to destroy or

impair one, mean the same thing.

If the effect of the statute in question be not to impair the obligation

of either of those contracts, and none other appear upon this record, is

there any other part of the Constitution of the United States to which

it is repugnant? It is said to be retrospective. Be it so; but retro-

spective laws, which do not impair the obligation of contracts, or partake

of the character of ex post facto laws, are not condemned or forbidden

by any part of that instrument.

All the other objections which have been made to this statute admit

of the same answer. There is nothing in the Constitution of the United

States which forbids the legislature of a State to exercise judicial

functions. The case of Ogden v. Blackledge, 2 C. 272, came into this

court from the Circuit Court of the United States, and not from the

Supreme Court of North Carolina; and the question, whether the Act

of 1799, which partook of a judicial character, was repugnant to the

Constitution of the United States, did not arise, and consequently was

not decided. It may safely be affirmed that no case has ever been

decided in this court, upon a writ of error to a State court, which

affords the slightest countenance to this objection.

The objection, however, which was most pressed upon the court, and
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relied upon b}' the counsel for the plaintiff in error, was, that the effect

of this Act was to divest rights which were vested by law in ISatterlee.

Tliere is certainly no part of the Constitution of the United btates

which applies to a State law of this description ; nor are we aware

of any decision of this or of any circuit court which has condemned

such a law upon this ground, provided its effect be not to impair the

obhgation of a contract ; and it has been shown that tlie Act in ques-

tion has no such effect upon either of the contracts, which have been

before mentioned.

In the case of Fletcher v. Peck, 6 C. 87, it was stated by the Chief

Justice that it might well be doubted whether the nature of society and

of government do not prescribe some limits to the legislative power

;

and he asks, " if any be prescribed, where are they to be found, if the

property of an individual, fairly and honestly acquired, may be seized

without compensation?" It is nowhere intimated in that opinion, that

a State statute which divests a vested right, is repugnant to the Con-

stitution of the United States ; and the case in which that opinion was

pronounced was removed into this court by writ of error, not from the

Supreme Court of a State, but from a circuit court. The strong ex-

pressions of the court upon this point in the cases of Vcoihorne's Lessee

V. Dorraace, 2 D. 304 ; and The Society for the Propagation of the

Gospel V. Wheeler, 2 Gall. 105, were founded expressly on the consti-

tutions of the respective States in which those cases were tried.

We do not mean in any respect to impugn the correctness of the

sentiments expressed in those cases, or to question the correctness of

a circuit court, sitting to administer the laws of a State, in giving to

the Constitution of that State a paramount authority over a legislative

Act passed in violation of it. We intend to decide no more than that

the statute ol)jected to in this case is not repugnant to the Constitu-

tion of the United States, and that, unless it be so, this court has no

authority, under the 2oth section of the Judiciary Act, to re-examine

and to reverse the judgment of the Supreme Court of Pennsylvania in

the present case. That judgment, therefore, must be affirmed, with costs.

Johnson, J. I assent to the decision entered in this cause, but feel

it my duty to record ray disapprobation of the ground on which it is

placed. Could I have brought myself to entertain the same view of

the decision of the Supreme Court of Pennsylvania with that which

my brethren have expressed, I should have felt it a solemn duty to

reverse the decision of that court, as violating the Constitution of tlie

United States in a most vital part.

What boots it, that I am protected by that Constitution from having

the obligation of my contracts violated, if the legislative power can

create a contract for me, or render binding upon me a contract which

was null and void in its creation? To give efficacy to a void contract is

not, it is true, violating a contract, but it is doing infinitely worse ; it

is advancing to the very extreme of that class of arbitrary and despotic

acts which bear upon individual rights and liabilities, and against the

VOL. II.— 28
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whole of which the Constitution most clearl}' intended to interpose a

protection commensurate with the evil. And it is verj' clear to my
mind, that the cause here did not call for the decision now rendered.

There is another, and a safe and obvious ground upon which the

decision of the Pennsylvania court may be sustained.

The fallacy of the argument of the plaintiff in error consists in this,

that he would give to the decision of a court, on a point arising in the

progress of his cause, the binding effect of a statute or a judgment

;

that he would in fact restrict the same court from revising and

overruling a decision which it has once rendered, and from entering a

different judgment from that which would have been rendered in the

same court, had the first decision been adhered to. It is impossible,

in examining the cause, not to perceive that the statute complained

of was no more than declarative of the law on a point on which the

decisions of the State courts had fluctuated, and which never was
finally settled until the decision took place on whic4i this writ of error

is sued out.

The decision on which he relies, to maintain the invalidity of the

Connecticut lease, was rendered on a motion for a new trial ; all the

right it conferred was, to have that new trial ; and it even appears that,

before that new trial took place, the same court had decided a cause,

which in effect overruled the decision on which he now rests ; so that,

when this Act was passed, he could not even lay claim to that imper-

fect state of right which uniform decisions are supposed to confer.

The latest decision, in fact, which ought to be the precedent, if any,

was against his right.

It is perfectly clear, when we examine the reasoning of the judges

on rendering the judgment now under review, that they consider the

law as unsettled, or rather as settled against the plaintiff here at the

time the Act was passed ; and if so, what right of his has been violated?

The Act does no more than what the courts of justice had done, and

would do, without the aid of the law
;
pronounce the decision on which

he relies as erroneous in principle, and not binding in precedent.

The decision of the State court is supported under this view of the

subject, without resorting to the portentous doctrine (for I must call

it portentous), that a State may declare avoid deed to be a valid

deed, as affecting individual litigants on a point of right, without

violating the Constitution of the United States. If so, why not create

a deed or destroy the operation of a limitation Act, after it has vested

a title.

The whole of this difficulty arises out of that unhappy idea, that the

phrase, ex post facto, in the Constitution of the United States was

confined to criminal cases exclusively ; a decision which leaves a large

class of arbitrary legislative Acts without the prohibitions of the Con-

stitution, It was in anticipation of the consequences, that I took occa-

sion, in the investigations on the bankrupt question, to make a remark

on the meaning of that phrase in the Constitution. My subsequent
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investigations have confirmed me in the opinion then delivered, and

the present ease illustrates its correctness ; I will subjoin a note ^ to

this opinion devoted to the examination of that question.

PROVIDENCE BANK v. BILLINGS et al.

Supreme Court of the United States. 1830,

[4 Peters, 514.] 2

Whipple^ for the plaintiffs in error ; Hazzard and Jones^ for the

defendants.

Mr. Chief Justice Marshall delivered the opinion of the court.

This is a writ of error to a judgment rendered in the highest court for

the State of Rhode Island, in an action of trespass brought by the plain-

tiff in error against the defendant.

In November, 1791, the Legislature of Rhode Island granted a char-

ter of incorporation to certain individuals, who had associated themselves

together for the purpose of forming a banking company-. They are in-

corporated by the name of the " President, Directors, and Company of

the Providence Bank ;
" and have the ordinary powers which are sup-

posed to be necessar}' for the usual objects of such associations.

In 1822 the Legislature of Rhode Island passed " an Act imposing a

duty on licensed persons and others, and bodies corporate within the

State ; " in which, among other things, it is enacted that there shall be

paid, for the use of the State, by each and every bank within the State,

except the Bank of the United States, the sum of fifty cejits on each

and every thousand dollars of the capital stock actuallv paid in." This

tax was afterwards augmented to one dollar and twenty-five cents.

The Providence Bank, having determined to resist the payment of

this tax, brought an action of trespass against the oflBcers by whom
a warrant of distress was issued against and served upon the property

of the bank, in pursuance of the law. The defendants justify the taking

set out in the declaration under the Act of assembly imposing the tax ;

to which plea the plaintiffs demur, and assign for cause of demurrer that

the Act is repugnant to the Constitution of the United States, inasmuch
as it impairs the obligation of the contract created by their charter of

incorporation. Judgment was given by the Court of Common Pleas in

favor of the defendants ; which judgment was, on appeal, confirmed
by the Supreme Judicial Court of the State : that judgment has been
brought before this court by a writ of error.

It has been settled that a contract entered into between a State and
an individual, is as fully protected by the tenth section of the first arti-

1 For this note, see the end of 2 P. [681. See supra, p. 1434. — Ed.]
3 The statement of facts is omitted.— Ed.
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cle of the Constitution, as a contract between two individuals ; and it is

not denied tiiat a cliarter incorporating a banli is a contract. Is tliis

contract impaired b}' taxing tlie banks of the State ?

This question is to be answered by the charter itself.

It contains no stipulation promising exemption from taxation. The

State, then, has made no express contract which has been impaired by

the Act of which the plaintiffs complain. No words have been found in

the charter, which, in themselves, would justify the opinion that the

power of taxation was in the view of either of the parties ; and that an

exemption of it was intended, though not expressed. The plaintiffs

find great difficulty in showing that the charter contains a promise,

either express or implied, not to tax the bank. The elaborate and

ingenious argument which has been urged amounts, in substance, to

this. The charter authorizes the bank to emplo}' its capital in banking

transactions, for the benefit of the stockholders. It binds tl.e State to

permit these transactions for this object. Any law arresting directly

the operations of the bank would violate this obligation, and would

come within the prohibition of the Constitution. But, as that cannot

be done circuitouslj' which may not be done directly, the charter

restrains the State from passing any Act which may indirectly destroy

the profits of the bank. A power to tax the bank raaj- unquestionably

be carried to such an excess as to take all its profits, and still more

than its profits for the use of the State ; and consequently destroy the

institution. Now, whatever may be the rule of expediency, the constitu-

tionality of a measure depends, not on the degree of its exercise, but on

its principle. A power, therefore, which may in effect destroy the char-

ter, is inconsistent with it ; and is impliedly renounced by granting it.

Such a power cannot be exercised without impairing the obligation of

the contract. When pushed to its extreme point, or exercised in mod-

eration, it is the same power, and is hostile to the rights granted by

the charter. This is substantially the argument for the bank. The

plaintiffs cite and rely on several sentiments expressed, on various

occasions by this court, in support of these positions.

The claim of the Providence Bank is certainly of the first impression.

The power of taxing moneyed corporations has been frequently exer-

cised ; and has never before, so far as is known, been resisted. Its

novelty, however, furnishes no conclusive argument against it.

That the taxing power is of vital importance ; that it is essential to

the existence of government, — are truths which it cannot be necessary

to reaffirm. They are acknowledged and asserted by all. It would seem

that the relinquishment of such a power is never to be assumed. We
will not .say that a State may not relinquish it ; that a consideration

sufficiently valuable to induce a partial release of it may not exist : but

as the whole community is interested in retaining it undiminished, that

community has a right to insist that its abandonment ought not to be

presumed, in a case in which the deliberate purpose of the State to

abandon it does not appear.
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The plaintiffs would give to this charter the same construction as if

it contained a clause exempting the bank from taxation on its stock in

trade. But can it be supposed that such a clause would not enlarge its

privileges? They contend that it must be implied; because the power

to tax maj' be so wielded as to defeat the purpose for which the charter

was granted. And ma}' not this be said with equal truth of other legis-

lative powers? Does it not also apply with equal force to ever}' incor-

porated company ? A company' may be incorporated for the purpose of

trading in goods as well as trading in money. If the polic\' of the State

should lead to the imposition of a tax on unincorporated companies,

could those which might be incorporated claim an exemption, in virtue

of a charter which does not indicate such an intention? The time

may come when a duty may be imposed on manufactures. Would
an incorporated company be exempted from this dut}', as the mere

consequence of its charter?

The great object of an incorporation is to bestow the character and

properties of individuality on a collective and changing bod}' of men.

This capacity is always given to such a body. Any privileges which

may exempt it from the burdens common to individuals, do not flow

necessarily from the charter, but must be expressed in it, or they do

not exist.

If the power of taxation is inconsistent with the charter, because it

may be so exercised as to destroy tlie object for which the charter is

given ; it is equally inconsistent with every other charter, because it is

equally capable of working the destruction of the objects for which every

other charter is given. If the grant of a power to trade in money to a

given amount, implies an exemption of the stock in trade from taxation,

because the tax may absorb all the profits ; then the grant of an}' other

thing implies the same exemption ; for that thing may be taxed to an

extent which will render it totally unprofitable to the grantee. Land,

for example, has, in many, perhaps in all the States, been granted by
government since the adoption of the Constitution. This grant is a

contract, the object of which is tiiat the profits issuing from it shall

enure to the benefit of the grantee. Yet the power of taxation may be

carried so far as to absorb these profits. Does this impair the obliga-

tion of the contract? The idea is rejected by all; and the proposition

appears so extravagant, that it is difficult to admit any resemblance in

the cases. And yet if the proposition for wliich the plaintiffs contend

be true, it carries us to this point. That i)roposition is, that a power
which is in itself capable of being exerted to the total destruction of

the grant, is inconsistent with the grant ; and is, therefore, impliedly

relinquished by the grantor, though the language of the instrument

contains no allusion to the subject. If this be an abstract truth, it

may be supposed universal. But it is not universal ; and therefore its

truth cannot be admitted, in these broad terms, in any case. We must
look for the exemption in the language of the instrument ; and if we do
not find it there, it would be going very far to insert it by construction.
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The power of legislation, and consequently of taxation, operates on
all the persons and property belonging to the body politic. This is an
original principle, which has its foundation in society itself. It is

granted by all, for the benefit of all. It resides in government as a

part of itself, and need not be reserved when property of any descrip-

tion, or the right to use it in an}- manner, is granted to individuals or

corporate bodies. However absolute the right of an individual ma}- be,

it is still in the nature of that right, that it must bear a portion of the

pubUc burdens ; and that portion must be determined by the legislature.

This vital power ma}' be abused ; but the Constitution of the United

States was not intended to furnish the corrective for every abuse of

power which may be committed by the State governments. The interest,

wisdom, and justice of the representative body, and its relations with

its constituents, furnish the only securit}-, where there is no express

contract, against unjust and excessive taxation ; as well as against un-

wise legislation generally. This principle was laid down in the case of

M'Cullough V. The State of Maryland, and in Oshoni et al. v. 27/e

£ank of the United States. Both those cases, we think, proceeded

on the admission that an incorporated bank, unless its charter shall

express the exemption, is no more exempted from taxation, than an

unincorporated compan}- would be, carrying on the same business.

The case of Fletcher v. Pech has been cited ; but in that case the

Legislature of Georgia passed an Act to annul its grant. The case of

the State of New Jersey v. Wilson has been also mentioned ; but in that

case the stipulation exempting the land from taxation, was made in

express words.

The reasoning of the court in the case of 31' Cullough v. TJie State

of Marykmd has been applied to this case ; but the court itself

appears to have provided against this application. Its opinion in

that case, as well as in Osborn et al. v. The Bank of the United States,

was founded, expressly, on the supremac}' of the laws of Congress, and

the necessar}' consequence of that siipremac}' to exempt its instruments

emploj'cd in the execution of its powers, from the operation of an}-

interfering power whatever. In reasoning on the argument that the

power of taxation was not confined to the people and propert}' of a

State, but miglit be exercised on every object brought within its juris-

diction, this court admitted the truth of the proposition ; and added,

that "the power was an incident of sovereignt}', and was co-extensive

with that to which it was an incident. All powers, the court said, over

which the sovereign power of a State extends, are subjects of taxation.

The sovereignt}' of a State extends to ever^'thing which exists by its

own authorit}', or is introduced by its permission ; but does it extend

to those means which are employed by Congress to carry into execution

powers conferred on that body by the people of the United States? We
think not.

So in the case of Osborn v. The Bank of the United States, the court

said, " the argument" in favor of the right of the State to tax the
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bank, " supposes the corporation to have been originated for the man-

agement of an individual concern, to be founded upon contract between

individuals, having private trade and private profit for its great end

and principal object.

"If these premises were true, the conclusion drawn from them would

be inevitable. This mere private corporation, engaged in its own

business, would certainly be subject to the taxing power of the State

as any individual would be."

The court was certainly not discussing the question whether a tax

imposed by a State on a bank chartered by itself, impaired the obliga-

tion of its contract ; and these opinions are not conclusive as they

would be had they been delivered in such a case : but they show that

the question was not considered as doubtful, and that inferences drawn

from general expressions pointed to a different subject cannot be cor-

rectly drawn.

"We have reflected seriously on this case, and are of opinion that the

Act of the Legislature of Rhode Island, passed in 1822, imposing a duty

on licensed persons and others, and bodies corporate within the State,

does not impair the obligation of the contract created b}- the charter

granted to the plaintiffs in error. It is, therefore, the opinion of this

court, that there is no error in the judgment of the supreme judicial

court for the State of Rhode Island, affirming the judgment of the

circuit court in this case ; and the same is affirmed ; and the cause is

remanded to the said Supreme Judicial Court, that its judgment may be

finally entered.^

1 See West Riv. Br. Co. v. Bit, 6 How. 507 ; s. c. snpra, p. 976 ; Portland BJc. v.

Apthorp, 12 Mass. 252 (1815) ; s. c. supra, p. 1416 ; B. S,- L. R. R. Co. v. S. Sr L. R. R.

Co., 2 Gray, 1 ; s. c. supra, p. 977.

In Memphis Gas Light Co. v. Taring Dist., 109 U. S. 398 (1883), Miller, J., for the
court, said ;

" The question presented is whether the statute of the State under which
the defendant assessed a license tax of $250 against plaintiff in error is void, hecanse
it violates the contract found in the charter of the company. . . . [The question was
found to turn on certain clauses in the charter of another company, in Nashville ]

" The section of the charter on which plaintiff's counsel mainly rely as showing a
contract is the fifth section, which reads as follows :

—
" ' Sec. 5. The said company shall have the privilege of erecting, estahlishing, and

constructing gas works, and manufacturing and vending gas in the city of Nashville,

by means of public works, for a term of fifty years from and after the date of this Act.

A reasonable price per thousand feet for gns shall be charged in the case of private indi-

viduals, to be regulated by the prices in other southwestern cities ; and for public lights,

such sum as may be agreed upon by the company and the public authorities of Nashville
Provided, Said company shall never charge more than one cent for every cubic foot of

gas used, as may be indicated by the gas meter, or computed by the ordinary rules in

such cases ; nor shall they ever charge the corporation of the city of Nashville more
per cubic foot than they shall be getting at the same time from the majority of the
inhabitants of the city using such gas.'

" The argument of counsel is that if no express contract against taxation can he
found here it must be implied, because to permit the State to tax this company bv a
license tax for the privilege granted by its charter is to destroy that privilege. Bnt
the answer is that tlie company took their charter subject to the same right of taxation
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THE PROPRIETORS OF THE CHARLES RIVER BRIDGE v.

THE PROPRIETORS OF THE WARREN BRIDGE et al.

Supreme Court of the United States. 1837.

[11 Peie/s, 420.] 1

Button and Webster for the plaintiffs. Greenleaf and Davis, contra.

Taney, C. J. The questions involved in this case are of the grav-

est character, and the court have given to them the most anxious and

deliberate consideration. Tlie value of the right claimed b}' the plain-

tiffs is large in amount ; and many persons may no doubt be seriously

affected in their pecuniary interests by an}- decision which the court

maj' pronounce ; and the questions which have been raised as to the

power of the several States, in relation to the corporations they have

chartered, are pregnant with important consequences ; not only to the

individuals who are concerned in the corporate franchises, but to the

communities in which they exist. The court are fully sensible that it

is their dut}', in exercising the high powers conferred on them b}- the

Constitution of the United States, to deal with these great and exten-

sive interests with the utmost caution
;
guarding, as far as they have

in the State that applies to all other privileges and to all other property. If they

wished or intended to have an exemption of any kind from taxation, or felt that it was

necessary to the profitable working of their business, they should have required a pro-

vision to that effect in their charter.

" The Constitution of the United States does not profess in all cases to protect

property from unjust or oppressive taxation by the States. That is left to the State

constitutions and State laws. In the case of the Erie Railroad Co. v. Pennsi)lvama,

21 Wall. 492, it was said .—
"

' This court has in the most emphatic terms and on every occasion declared that

the language in which the surrender (of the right of taxation) is made must be clear

and unmistakable. The covenant or enactment must distinctly express that there shall

be no other or further taxation. A State cannot strip herself of this most essential

power by doubtful words. It cannot by ambiguous language be deprived of this high-

est attribute of sovereignty. The principle has been distinctly laid down in each of

the cases referred to. It has never been departed from.' "— Ed.

1 The statement of facts is omitted.

The case of the Charles Eiver Bridge is first reported in 6 Pick. 376 (1829). That

corporation applied, in 1828, for an injunction, on the ground of waste and nuisance,

to prevent building the Warren Bridge, and allowing passengers to go over it.

The plaintiffs' contention was that the contract of the charter was impaired, and that

their property was taken without compensation. A preliminary injunction was re-

fused. The pleadings were then completed, and the evidence put in
;
and in 7 Pick.

344 (1830), (the bridge, meantime, being finished and in use), the court (3 to 1)

held for the defendant, that there was no taking of property without compensation.

As to impairing the obligation of the contract, the court was equally divided (2 to 2).

This was, in effect, a decision for the defendant, on the last-named point also. The

case was promptly carried to Washington, in 1830, where, after many delays, it came

up for final argument in January, 1837. Meantime, Mr. .Justice Johnson had died,

Mr. Justice Duvall had resigned, and, in 1835, Chief Justice Marshall died. These

judges were succeeded by Justices Wayne and Barbour, and Chief Justice Taney. — Fd.
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the power to do so, the rights of property, and at the same time care-

full}^ abstaining from anj' encroachment on the rights reserved to the

States.

It appears, from the record, that in the 3-ear 1650, the Legislature of

Massachusetts granted to the President of Harvard College '
' the lib-

ert}' and power " to dispose of the ferry from Charlestown to Boston,

by lease or otherwise, in the behalf and for the behoof of the college
;

and that, under that grant, the college continued to hold and keep the

ferr}' b}' its lessees or agents, and to receive the profits of it, until 1785.

In the last-mentioned year, a petition was presented to the legislature,

b}' Thomas Russell and others, stating the inconvenience of the trans-

portation by ferries, over Charles River, and the public advantages that

would result from a bridge ; and praying to be incorporated for the

purpose of erecting a bridge in the place where the ferry between Bos-

ton and Charlestown was then kept. Pursuant to this petition, the

legislature, on the 9th of March, 1785, passed an Act incorporating

a company, by the name of "The Proprietors of the Charles River

Bridge," for the purposes mentioned in the petition. Under this

charter the company were empowered to erect a bridge, in ''the place

where the ferry was then kept;" certain tolls were granted, and the

charter was limited to fort}' years, from the first opening of the bridge

for passengers ; and from the time the toll commenced, until the expira-

tion of this term, the compan}' were to pay two hundred pounds, annu-

all}', to Harvard College ; and at the expiration of the fort}' years the

bridge was to be the property of the Commonwealth ;
" saving (as the

law expresses it), to the said college or university, a reasonable annual

compensation, for the annual income of the ferry, which they might

have received had not the said bridge been erected."

The bridge was accordingly built, and was opened for passengers on
the 17th of June, 1786. In 1792, the charter was extended to seventy

years, from the opening of the bridge ; and at the expiration of that

time it was to belong to the Commonwealth. The corporation have
regularly paid to the college the annual sum of two hundred pounds,
and have performed all of the duties imposed on them by the terms of

their charter.

In 1828, the Legislature of Massachusetts incorporated a company
by the name of "The Proprietors of the Warren Bridge," for the pur-

pose of erecting another bridge over Charles River. This bridge is

only sixteen rods, at its commencement, on the Cliarlcstown side, from
tlie commencement of the bridge of the plaintiffs ; and they are about
fifty rods apart at their termination on the Boston side. The travel-

lers who pass over either bridge, proceed from Charlestown square,

which receives the travel of many great public roads leading from the

country ; and the passengers and travellers who go to and from Boston
used to pass over the Charles River Bridge, from and through this

square, before the erection of the Warren Bridge.

The Warron Bridge, by the terms of its charter, was to be surren-
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dered to the State, as soon as the expenses of the proprietors in build-

ing and supporting it should be reimbursed ; but this period was not,

in an}' event, to exceed six j'ears from the time the company' com-

menced receiving toll.

When the original bill in this case was filed, the Warren Bridge had

not been built ; and the bill was filed after the passage of the law, in

order to obtain an injunction to prevent its erection, and for general

relief. The bill, among other things, charged, as a ground for relief,

that the Act for the erection of the Warren Bridge impaired the obliga-

tion of the contract between the Commonwealth and the proprietors of

the Charles River Bridge ; and was therefore repugnant to the Consti-

tution of the United States. Afterwards, a supplemental bill was filed,

stating that the bridge had then been so far completed, that it had

been opened for travel, and that divers persons had passed over, and

thus avoided the payment of the toll, which would otherwise have been

received by the plaintiffs. The answer to the supplemental bill ad-

mitted that the bridge had been so far completed that foot passengers

could pass ; but denied that auy persons but the workmen and the

superintendents had passed over with their consent. In this state of

the pleadings, the cause came on for hearing in the Supreme Judicial

Court for the count}" of Suffolk, in the Commonwealth of Massachu-

setts, at November term, 1829 ; and the court decided that the Act in-

corporating the Warren Bridge did not impair the obligation of the

contract with the proprietors of the Charles River Bridge, and dis-

missed the complainants' bill : and the case is brought here by writ of

error from that decision. It is, however, proper to state, that it is

understood that the State court was equally divided upon the question
;

and that the decree dismissing the bill upon the ground above stated,

was pronounced b}' a majority of the court, for the purpose of enabling

the complainants to bring the question for decision before this court.

In the argument here, it was admitted, that since the filing of the

supplemental bill, a sufficient amount of toll had been received bj' the

proprietors of the Warren Bridge to reimburse all their expenses, and

that the bridge is now the property of the State, and has been made a

free bridge ; and that the value of the franchise granted to the pro-

l)rietors of the Charles River Bridge has by this means been entirel}'

destroyed.

If the complainants deemed these facts material, they ought to have

been brought before the State court, by a supplemental bill ; and this

court, in pronouncing its judgment, cannot regularl}' notice them.

But in the view which the court take of this subject, these additional

circumstances would not in any degree influence their decision. And
as they are conceded to be true, and the case has been argued on that

ground, and the controversy has been for a long time depending, and

till parties desire a final end of it ; and as it is of importance to them,

that the principles on which this court decide should not be misunder-

stood, — the case will be treated in the opinion now delivered, as if

these admitted facts were regularly before us.
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A good deal of evidence has been offered to show the nature and

extent of the ferry right granted to the college ; and also to show the

rights claimed b}' the proprietors of the bridge at different times, by

virtue of their charter ; and the opinions entertained by committees of

the legislature, and others, upon that subject. But as these circum-

stances do not affect the judgment of this court, it is unnecessary to

recapitulate them.

The plaintiffs in error insist, mainly, upon two grounds : 1st. That

by virtue of the grant of 1650, Harvard College was entitled, in per-

petuity, to the right of keeping a ferry between Chailestown and Bos-

ton ; that this right was exclusive ; and that the legislature had not the

power to establish another ferr}- on the same line of travel, because it

would infringe the rights of tlie college ; and that these rights, upon

the erection of the bridge in the place of the ferry, under the charter of

178.5, were transferred to, and became vested in " the proprietors of the

Charles River Bridge ;
" and that under, and b}' virtue of this transfer

of the ferry right, the rights of the bridge company were as exclusive

in that line of travel, as the rights of the ferry. 2d. That inde-

pendently of the ferry rigiit, the Acts of the Legislature of Massachu-

setts of 1785 and 1792, b3- their true construction, necessarily implied

that the legislature would not authorize another bridge, and especially

a free one, b}' the side of this, and placed in the same line of travel,

whereb}' the franchise granted to the " proprietors of the Charles River

Bridge " should be rendered of no value ; and the plaintiffs in error

contend, that the grant of the ferr}' to the college, and of the charter

to the proprietors of the bridge, are both contracts on the part of the

State ; and that the law authorizing the erection of the Warren Bridge

in 1828 impairs the obligation of one or both of these contracts.

It is very clear, that in the form in which this case comes before us, —
being a writ of error to a State court, — the plaintiffs, in claiming under
either of these rights, must place themselves on the ground of contract,

and cannot support themselves upon the principle that the law divests

vested rights. It is well settled by the decisions of this court, that a

State law may be retrospective in its character, and may divest vested
rights, and yet not violate the Constitution of the United States, unless

it also impairs the obligation of a contract. In 2 Peters, 413, Satter-

lee V. 3Iatheivso?i, this court, in speaking of the State law then before

them, and interpreting the article in the Constitution of the United
States which forbids the States to pass Jaws impairing tlie obligation

of contracts, uses the following language :
" It (the State law) is said

to be retrospective ; be it so. But retrospective laws which do not
impair the obligation of contracts, or partake of tlie character of ex

post facto laws, are not condemned or forbidden by any part of that

instrument" (the Constitution of the United States). And in another
passage in the same case, the court say: "The objection, however,
most pressed upon the court, and relied upon by the counsel for the

plaintiff in error, was, that the effect of this Act was to divest rights
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which were vested by law in Satterlee. There is certainl}' no part of

the Constitution of the United States which applies to a State law

of this description ; nor are we aware of any decision of this, or of any

circuit court, which has condemned such a law upon this ground, pro-

vided its effect be not to impair the obligation of a contract." The

same principles were reaffirmed in this court, in the late case of Watson

and Others v. Mercer, decided in 1834, 8 Pet. 110 :
" As to the first point

(say the court), it is clear that this court has no right to pronounce an

Act of the State legislature void, as contrary to the Constitution of tlio

United States, from the mere fact that it divests antecedent vested

rights of property. The Constitution of the United States does not

prohibit the States from passing retrospective laws, generally ; but only

ex post facto laws."

After these solemn decisions of this court, it is apparent that the

plaintiffs in error cannot sustain themselves here, either upon the ferry

right, or the charter to the bridge ; upon the ground that vested rights

of property have been divested by the legislature. And whether they

claim under the ferry right, or the charter to the bridge, they must

show that the title which they claim, was acquired by contract, and

that the terms of that contract have been violated by the charter to the

Warren Bridge. In other words, they must show that the State had

entered into a contract with them, or those under whom they claim,

not to establish a free bridge at the place where the Warren Bridge

is erected. Such, and such only, are the principles upon which the

plaintiffs in error can claim relief in this case.

The nature and extent of the ferry right granted to Harvard College,

in 1650, must depend upon the laws of Massachusetts ; and tiie char-

acter and extent of this right has been elaborately discussed at the bar.

But in the view which the court take of the case before them, it is not

necessary to express any opinion on these questions. For assuming

that the grant to Harvard College, and the charter to the bridge com-

pany, were both contracts, and that the ferry riglit was as extensive

and^ exclusive as the plaintiffs contend for ; still they cannot enlarge

the privileges granted to the bridge, unless it can be shown, that the

rights of Harvard College in this ferry have, by assignment, or in

some other way, been transferred to the proprietors of the Charles

River Bridge, and still remain in existence, vested in them, to the

same extent with that in which they were held and enjoyed by the

college before the bridge was built. . . . [This is denied by the

court.]

It is however said, that the payment of the two hundred pounds

a year to the college, as provided for in the law, gives to the proprie-

tors of the bridge an equitable claim to be treated as the assignees

of their interest; and by substitution, upon chancery principles, to be

clothed with all their rights.

The answer to this argument is obvious. This annual sum was

intended to be paid out of the proceeds of the tolls which the company
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were authorized to collect. The amount of the tolls, it must be pre-

sumed, was graduated with a view to this encumbrance, as well as to

ever}' other expenditure to which the company might be subjected,

under the provisions of their charter. The tolls were to be collected

from the public, and it was intended that the expense of the annuitj' to

Harvard College should be borne by the public ; and it is manifest that

it was so borne, from the amount which it is admitted they received,

until the Warren Bridge was erected. Their agreement, therefore, to

pay that sum can give them no equitable right to be regarded as the

assignees of the college, and certainly can furnish no foundation for

presuming a conveyance ; and as the proprietors of the bridge are

neither the legal nor equitable assignees of the college, it is not easy to

perceive how the ferry franchise can be invoked in aid of their claims,

if it were even still a subsisting privilege ; and had not been resumed

by the State, for the purpose of building a bridge in its place.

Neither can the extent of the pre-existing ferry right, whatever it

may have been, have any influence upon the construction of the writ-

ten charter for the bridge. It does not, by any means, follow, that

because the legislative power in Massachusetts, in 1650, may have

granted to a justly* favored seminary of learning the exclusive right of

ferry between Boston and Charlestown, the}' would, in 1785, give the

same extensive privilege to another corporation, who were about to

erect a bridge in the same place. The fact that such a right was
granted to the college cannot, by anj- sound rule of construction, be

used to extend the privileges of the bridge company beyond what the

words of the charter naturall}' and legall}' import. Increased popula-

tion, longer experience in legislation, the different character of the

corporation which owned the ferry from that which owned the bridge,

might well have induced a change in the policy of the State in this

respect ; and as the franchise of the ferry, and tliat of the bridge, are

different in their nature, and were each established by separate grants,

which have no words to connect the privileges of the one with the

privileges of the other, there is no rule of legal interpretation which

would authorize the court to associate these grants together, and to

infer that any privilege was intended to be given to the bridge com-
pan}', merel}' because it had been conferred on the forr}-. The charter

to the bridge is a written instrument which must speak for itself, and
be interpreted by its own terms.

This brings us to the Act of the Legislature of Massachusetts, of

1785, by which the plaintiffs were incorporated by the name of "The
Proprietors of the Charles River Bridge ;" and it is here, and in the

law of 1792, prolonging their charter, that we must look for the extent

and nature of the franchise conferred upon the plaintiffs.

Much has been said in the argument of the principles of construc-

tion by which this law is to be expounded, and what undertakings, on
the part of the State, ma}- be implied. The court think there can be

no serious difficulty on that head. It is the grant of certain franchises
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by the public to a private corporation, and in a matter where the pub-

lic interest is concerned. The rule of construction in such cases is

well settled, both in England and by the decisions of our own tribunals.

In 2 Barn. & Adol. 793, in the case of the Proprietors of the Stour-

bridge Canal against Wheely and others, the court say, "the canal

having been made under an Act of Parliament, the rights of the plain-

tiffs are derived entirely from that Act. This, like many other cases,

is a bargain between a company of adventurers and the public, the

terras of which are expressed in the statute ; and the rule of construc-

tion, in all such cases, is now fully established to be this ; that any

ambiguity in the terms of the contract must operate against the ad-

venturers, and in favor of the public, and the plaintiffs can claim

nothing that is not clearly' given them by the Act." And the doctrine

thus laid down is abundantly sustained by the authorities referred to in

this decision. The case itself was as strong a one as could well be

imagined for giving to the canal company, b}' implication, a right

to the tolls they demanded. Their canal had been used by the defend-

ants, to a very considerable extent, in transporting large quantities of

coal. The rights of all persons to navigate the canal were expressly

secured by the Act of Parliament ; so that the company could not pre-

vent them from using it, and the toll demanded was admitted to be

reasonable. Yet, as they only used one of the levels of the canal, and

did not pass through the locks ; and the statute, in giving the right

to exact toll, had given it for articles which passed " through any one

or more of the locks," and had said nothing as to toll for navigat-

ing one of the levels; the court held that the right to demand toll, in

the latter case, could not be implied, and that the company were not

entitled to recover it. This was a fair case for an equitable construc-

tion of the Act of incorporation, and for an implied grant ; if such

a rule of construction could ever be permitted in a law of that descrip-

tion. For the canal had been made at the expense of the company

;

the defendants had availed themselves of the fruits of their labors, and

used the canal freely and extensively for their own profit. Still the

right to exact toll could not be implied, because such a privilege was

not found in the charter.

Borrowing, as we have done, our system of jurisprudence from the

English law ; and having adopted, in every other case, civil and crim-

inal, its rules for the construction of statutes ; is there anything in our

local situation, or in the nature of our political institutions, which

should lead us to depart from the principle where corporations are con-

cerned? Are we to apply to Acts of incorporation a rule of construc-

tion differing from that of the English law, and, by implication, make

the terms of a charter in one of the States, more ' unfavorable to the

public, than upon an Act of Parliament, framed in the same words,

would be sanctioned in an English court? Can any good reason be

assigned for excepting this particular class of cases from the operation

of the general principle, and for introducing a new and adverse rule
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of construction in favor of corporations, while we adopt and adliere to

the rules of construction known to the English common law, in every

other case, without exception? We think not ; and it would present a

singular spectacle, if, while the courts in England are restraining,

within the strictest limits, the spirit of monopoly, and exclusive privi-

leges in nature of monopolies, and confining corporations to the privi-

leges plainly given to them in their charter, the courts of this country

should be found enlarging these privileges by implication ; and con-

struing a statute more unfavorably to the public, and to the rights of

the community, than would be done in a like case in an English court

of justice.

But we are not now left to determine, for the first time, the rules by

which public grants are to be construed in this country. The subject

has already been considered in this court ; and the rule of construction,

above stated, fully established. . . . [Here follows a reference to U. /S.

V. Arredondo^ 6 Pet. 738 ; Jackson v. Lamphire^ 3 Pet. 289 ; Beaty v.

Lessee of Knoides, 4 Pet. 168, and Prov. Bank v. Billit^gs, 4 Pet.

514. After quoting from this last-named case, the opinion proceeds as

follows :]

The case now before the court is, in principle, precisely the same.

It is a charter from a State. The Act of incorporation is silent in

relation to the contested power. The argument in favor of the pro-

prietors of the Charles River Bridge is the same, almost in words,

with that used by the Providence Bank ; that is, that the power claimed

by the State, if it exists, may be so used as to destro}' the value of the

franchise the}- have granted to the corporation. The argument must
receive the same answer ; and the fact tliat the power has been already

exercised so as to destroy the value of the franchise, cannot in any
degree affect the principle. The existence of the power does not, and
cannot, depend upon the circumstance of its having been exercised

or not.

It may, perhaps, be said, that in the case of the Providence Bank,
this court were speaking of the taxing power ; which is of vital im-

portance to the ver}' existence of every government. But the object

and end of all government is to promote the happiness, and prosperity-

of the community by which it is established ; and it can never be

assumed, that the government intended to diminish its power of accom-
plishing the end for which it was created." And in a country like ours,

free, active, and enterprising, continually advancing in numbers and
wealth, new channels of communication are daily found necessar}',

both for travel and trade ; and are essential to the comfort, conveni-

ence, and prosper! t}' of the people. A State ought never to be pre-

sumed to surrender this power, because, like the taxing power, the

whole community have an interest in preserving it undiminished. And
when a corporation alleges, that a State has surrendered, for seventy

years, its power of improvement and public accommodation, in a great

and important line of travel, along which a vast number of its citizens
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must dailj' pass, the community have a right to insist, in the language

of this court above quoted, " that its abandonment ought not to be

presum'^d in a case in which the deliberate purpose of the State to

abandon it does not appear." The continued existence of a govern-

ment would be of no great value, if by implications and presumptions

it was disarmed of the powers necessarj' to accomplish the ends of its

creation ; and the functions it was designed to perform, transferred to

the hands of privileged corporations. Tlie rule of construction an-

nounced by the court was not confined to the taxing power ; nor

is it so limited in the opinion delivered. On the contrary, it was dis-

tinctly placed on the ground that the interests of the communit}- were

concerned in preserving, undiminished, the power then in question

;

and whenever any power of the State is said to be surrendered or

diminished, whether it be the taxing power or an}' other affecting the

public interest, the same principle applies, and the rule of construction

must be the same. No one will question that the interests of the great

body of the people of the State would, in this instance, be affected by

the surrender of this great line of travel to a single corporation, with

the right to exact toll, and exclude competition for seventy years.

While the rights of private property- are sacredly guarded, we must not

forget that the community also have rights, and that the happiness and

well-being of ever}- citizen depends on their faithful preservation.

Adopting the rule of construction above stated as the settled one,

we proceed to apply it to the charter of 1785 to the proprietors of the

Charles River Bridge. This Act of incorporation is in the usual form,

and the privileges such as are commonly given to corporations of that

kind. It confers on them the ordinary faculties of a corporation, for

the purpose of building the bridge ; and establishes certain rates of toll,

which the company ai'C authorized to take. This is the wliole grant.

There is no exclusive privilege given to them over the waters of

Charles River above or below their bridge. No right to erect another

bridge themselves, nor to prevent other persons from erecting one.

No engagement from the State that another shall not be erected ; and

no undertaking not to sanction competition, nor to make improve-

ments that may diminish the amount of its income. Upon all these

sultjects the charter is silent ; and nothing is said in it about a line

of travel, so much insisted on in the argument, in which they are

to have exclusive privileges. No words are used from whicii an inten-

tion to grant any of these rights can be inferred. If the plaintiff is

entitled to them, it must be implied, simply from the nature of the

grant, and cannot be inferred from the words by which the grant is

made.

The relative position of the Warren Bridge has already been de-

scribed. It does not interrupt the passage over the Charles River

Bridge, nor make the way to it or from it less convenient. None of the

faculties or franchises granted to that corporation have been revoked

bv the legislature ; and its right to take the tolls granted by the charter
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remains unaltered. In short, all the franchises and rights of property

enumerated in the charter, and there mentioned to have been granted to it

remain unimpaired. But its income is destroyed by the ^Yarren Bridge
;

which, being free, draws off the passengers and property which would

have gone over it, and renders their franchise of no value. This is the

gist of the complaint. For it is not pretended that the erection of the

Warren Bridge would have done them any injury, or in any degree

affected their right of property, if it had not diminished the amount of

their tolls. In order then to entitle themselves to relief, it is necessary

to show that the legislature contracted not to do the act of which they

complain ; and that they impaired or, in other words, violated that

contract by the erection of the Warren Bridge.

The inquiry then is, does the charter contain such a contract on the

part of the State ? Is there any such stipulation to be found in that

instrument? It must be admitted on all hands, that there is none,

—

no words that even relate to another bridge, or to the diminution

of their tolls, or to the line of travel. If a contract on that subject

can be gathered from the charter, it must be by implication, and can-

not be found in the words used. Can such an agreement be implied?

The rule of construction before stated is an answer to the question.

In charters of this description, no rights are taken from the public, or

given to the corporation, beyond those which the words of the charter,

by their natural and proper construction, purport to convey. There
are no words which import such a contract as the plaintiffs in error

contend for, and none can be implied ; and the same answer must
be given to them that was given by this court to the Providence Bank.
The whole communit}' are interested in this inquiry', and they have

a right to require that the power of promoting their comfort and con-

venience, and of advancing the public prosperit}-, by providing safe,

convenient, and cheap ways for the transportation of produce and the

purposes of travel, shall not be construed to have been surrendered or

diminished by the State, unless it shall appear by plain words that it

was intended to be done.

But the case before the court is even still stronger against an}' such

implied contract as the plaintiffs in error contend for. The Charles

River Bridge was completed in 1786. The time limited for the dura-

tion of the corporation by their original charter expired in 1826.

When, therefore, the law passed authorizing the erection of the War-
ren Bridge, the proprietors of Charles River Bridge held their corpo-

rate existence under the law of 1792, which extended their charter

fur thirty years ; and the rights, privileges, and franchises of the

company must depend upon the construction of the last-mentioned

law, taken in connection with the Act of 1785.

The Act of 1792, which extends the charter of this bridge, incor-

porates another company to build a bridge over Charles River ; furnish-

ing another communication with Boston, and distant only between one
and two miles from the old bridge.

VOL II. — 29
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The first six sections of this Act incorporate the proprietors of the

West Boston Bridge, and define the privileges, and describe the duties,

of that corporation. In the seventh section there is the following

recital: ''And whereas the erection of Charles River Bridge was a

work of hazard and public utility, and another bridge in the place ot

West Boston Bridge may diminish the emoluments of Charles Kiver

Bridge ; therefore, for the encouragement of enterprise," they proceed

to extend the charter of the Charles River Bridge, and to continue

it for the term of seventy years from the day the bridge was completed ;

subject to the conditions prescribed in the original Act, and to be

entitled to the same tolls. It appears, then, that by the same Act that

extended this charter, the legislature established another bridge,

which they knew would lessen its profits ; and this, too, before the

expiration of the first charter, and onl}' seven years after it was

granted ; thereby showing thaL the State did not suppose that, by the

terms it had used in the first law, it had deprived itself of the power of

making such public improvements as might impair the profits of the

Charles River Bridge ; and from the language used in the clauses

of the law b}^ which the charter is extended, it would seem, that the

legislature were especially careful to exclude an}' inference that the

extension was made upon the ground of compromise with the bridge

company, or as a compensation for rights unpaired.

On the contrar}-, words are cautiously employed to exclude that con-

clusion ; and the extension is declared to be granted as a reward

for the hazard the}- had run, and " for the encouragement of enter-

prise." The extension was given because the company had under-

taken and executed a work of doubtful success ; and the impi'ovements

which the legislature then contemplated, might diminish the emolu-

ments they had expected to receive from it. It results from this state-

ment, that the legislature, in the very law extending the charter, asserts

its rights to authorize improvements over Charles River which would

take off a portion of the travel from this bridge and diminish its profits
;

and the bridge company accept the renewal thus given, and thus care-

fully connected with this assertion of the right on the part of the

State. Can they, when holding their corporate existence under this

law, and deriving their franchises altogether from it, add to the

privileges expressed in their charter an implied agreement, which is in

direct conflict with a portion of the law from which they derive their

corporate existence? Can the legislature be presumed to have taken

upon themselves an implied obligation, contrary to its own acts and

declarations contained in the same law? It would be difficult to find a

case justifying such an implication, even between individuals ; still less

will it be found where sovereign rights are concerned, and where the

interests of a whole community would be deeply affected by such an

implication. It would, indeed, be a strong exertion of judicial power,

acting upon its own views of what justice required, and the parties

ought to have done ; to raise, bj- a sort of judicial coercion, an implied
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contract, and infer it from the nature of the very instrument in which

the legislature appear to have taken pains to use words which disavow

and repudiate any intention, on the part of the State, to make such

a contract.

Indeed, the practice and usage of almost ever}^ State in the Union,

old enough to have commenced the work of internal improvement, is

opposed to the doctrine contended for on the part of the plaintiffs in

error. Turnpike roads have been made in succession, on the same line

of travel ; the later ones interfering materialh- with the profits of the

first. These corporations have, in some instances, been utterh' ruined

b}' the introduction of newer and better modes of transportation and

travelling. In some cases, railroads have rendered tlie turnpike roads

on the same line of travel so entirely useless, that the franchise of the

turnpike corporation is not worth preserving. Yet in none of these

cases have the corporations supposed that their privileges were invaded,

or any contract violated on the part of the State. Amid the multitude

of cases which have occurred, and have been daily occurring for the last

forty or fift}' years, this is the first instance in which such an implied

contract has been contended for, and this court called upon to infer it

from an ordinary Act of incorporation, containing nothing more than

the usual stipulations and provisions to be found in ever}- such law.

The absence of an}' such controvers}', when there must have been

so man}' occasions to give rise to it, proves that neither States, nor

individuals, nor corporations, ever imagined that such a contract could

be implied from such charters. It shows that the men who voted for

these laws never imagined that they were forming such a contract

;

and if we maintain that they have made it, we must cr'^^te it by a legal

fiction, in opposition to the truth of the fact, and the obvious intention

of the party. "We cannot deal thus with the rights reserved to the

States, and by legal intendments and mere technical reasoning take

away from them any portion of that power over their own internal

police and improvement which is so necessary to their well-being and

prosperity.

And what would be the fruits of this doctrine of implied contracts

on the part of the States, and of property in a line of travel by a cor-

poration, if it should now be sanctioned by this court? To what re-

sults would it lead us? If it is to be found in the charter to this

bridge, the same process of reasoning must discover it, in the various

Acts which have been passed, within tlie last forty years, for turnpike

companies. And what is to be the extent of the privileges of exclusion

on the different sides of the road? The counsel who have so ably

argued this case have not attempted to define it by any certain bound-
aries. How far must the new improvement be distant from the old

one? How near may you approach without invading its rights in the

privileged line? If this court should establish the principles now
contended for, what is to become of the numerous railroads estab-

lished on the same line of travel with turnpike companies ; and which
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have rendered tlie franchises of the turnpike corporations of no value ?

Let it once be understood that such charters carry with them these

implied contracts, and give this unknown and undefined property in a

line of travelling, and you will soon find the old turnpike corporations

awakening from their sleep and calhng upon this court to put down the

improvements which have taken their place. The millions of property

which have been invested in railroads and canals upon lines of travel

which had been before occupied by turnpike corporations will be put in

jeopardy. We shall be thrown back to the improvements of the last

century, and obliged to stand still until the claims of the old turn-

pike corporations shall be satisfied, and they shall consent to permit

these States to avail themselves of the lights of modern science, and to

partake of the benefit of those improvements which are now adding

to the wealth and prosperity, and the convenience and comfort, of

every other part of the civilized world. Nor is this all. This court

will find itself compelled to fix, by some arbitrary rule, the width of

this new kind of property in «, line of travel ; for if such a right of prop-

erty exists, we have no lights to guide us in marking out its extent,

anless, indeed, we resort to the old feudal grants, and to the exclusive

rights of ferries, by prescription, between towns, and are prepared to

decide that when a turnpike road from one town to another had been

made, no railroad or canal, between these two points, could afterwards

be established. This court are not prepared to sanction principles

which must lead to such results.

Many other questions of the deepest importance have been raised

and elaborately discussed in the argument. It is not necessary, for

the decision of this case, to express our opinion upon them ; and the

court deem it proper to avoid volunteering an opinion on any question

involving the construction of the Constitution, where the case itself

does not bring the question directly before them, and make it their

duty to decide upon it.

Some questions, also, of a purely technical character have been made

and argued as to the form of proceeding and the right to relief But

enough appears on the record to bring out the great question in con-

test ; and it is the interest of all parties concerned that the real contro-

versy should be settled without further delay ; and as the opinion

of the court is pronounced on the main question in dispute here, and

disposes of the whole case, it is altogether unnecessary to enter upon

the examination of the forms of proceeding in which the parties have

brought it before the court.

The judgment of the Supreme Judicial Court of the Commonwealth

of Massachusetts, dismissing the plaintiffs' bill, must, therefore, be

aflfirmed, with costs.^

[The dissenting opinion of Story, J., in which Thompson, J., con-

1 And so Turnpike Co. v. The State, 3 Wall. 210. Compare In re Brooklyn, 38

N. E. Rep. 983 (N. Y., 1894).— Ed.
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curred, and the opinion of McLean, J., who concurred with the major-

ity in the result, but only on the ground of want of jurisdiction in this

court, — the case appearing to be one of taking property without com-

pensation, and not of impairing the obligation of a contract, — are

omitted.] ^

1 This is the first considerable opinion of Chief Justice Taney, who took his place

on the bench at this term of court (January Term, 1837); only three short opinions

by him had preceded this one. Greenleaf, counsel for the defendants, was at tiiis

time the colleague of Judge Story, as professor at the Harvard Law School, and

suffered some reproach, in a community which was highly excited over tlie con-

troversy, on account of the part that he took in the case. This led to his placing

in the library of that school a book containing his minutes of the arguments and

other interesting matter relating to the case. There is found here a newspaper re-

port of a legal opinion given in September, 1833, to the Trenton and New Brunswick

Turnpike Company, by Taney, then Attorney-General of the United States, holding

that a statute of New Jersey of 1832 was invalid, which provided that no railroad

company should be incorporated within certain specified limits, during the life of the

charter of the Camden & Amboy Railroad Company. It is treated as being an un-

constitutional restraint upon the legislative power. The Turnpike Co. was contem

plating the use of rails on its road. In another opinion, preserved in the same volume,

given to the same company by Chancellor Kent, in whicli Daniel Webster concurs, the

writer places his objection on the ground that the turnpike charter is a contract, and

is violated by that of the railroad company ; and he adds :
" I have read the opinion

of Mr. Taney, which has been shown to me with the papers, and in wliich he holds the

legislative disability created by the above Act to be void and not binding upon any
future legislature. I wish to waive, at present, any discussion or opinion uj)on that

point, as not being necessary in the view which I take of the case. I certainly think

the legislative stipulation ought to be sternly construed, as one that may be exceed-

ingly inconvenient to the public welfare
"

In The Washington and Bait. Turnpike Co. v. The Bait. ^ Ohio R. R. Co., 10 Gill

& Johns. 392 (1839), the plaintiffs, maintaining a turnpike, between Washington and
Baltimore, under a charter from the State of Maryland, given in 1812, brought an ac-

tion of trespass against the defendants for building and maintaining a railroad between
the same cities, near the turnpike, under charters of Maryland, given in 1827, 1831,

1832, and 1833. It was insisted t!iat these last Acts violated the contract of the plain-

tiffs' charter, and deprived them of their property witliout compensation. But the

county court gave judgment for the defendants, and tlie Maryland Court of Appeals

affirmed it, without giving any reported opinion.

And so,obiter, White River Tpk. Co. v. Vt. Central R. R. Co., 21 Vt., 590, 594 (1849).

It appears to have been the Bridge Case which gave rise to the general pro-

vision in the Massacliu.setts laws discussed in Gnemmod v. Freight Co., 105 \j. S.

13 ; s. c, infra, p. 1710. (For the more speci.al Statute of 1809, see supra, p. 1552 n )

The opinions in 7 Pick. 344, were given January 12, 1830. By Mass. Stat. 1830, c. 81

(March 11, 1831), it was provided, " That all Acts of incorporation which shall be

pa.ssed after the passage of this Act shall at all times hereafter be liable to be

amended, altered, or repealed at the pleasure of the legislature, and in the same man-
ner as if an express provision to that effect were therein contained. — unless there

shall have been inserted in such Act of incorporation an express limit as to the dura-

tion of the .same." To-day this provision stands (Pub. St. c. 105, s. 3) in the form that
" Every Act of incorporation passed after tlie eleventh day of March, in the year

eighteen hundred and thirty-one, shall be subject to amendment, alteration, or repeal,

at the pleasure of the General Court See In the Matter of Brooklyn, 143 N. Y. 596

(1894).— Ed.
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CREASE V. BABCOCK.

Supreme Judicial Court of Massachusetts. 1839.

[23 Pick. 334.] 1

C. G. Jjoring, W. H. Gardiner, Choate, and B. Sumner, for the

defendants ; J5. Rand and E. Hasket Derby ^ for the plaintiff.

Morton, J., delivered the opinion of the court. This is a bill in

equity by one of the creditors of the Chelsea Bank against a part of

the stock-holders, to recover of them individually the amount of two

bank notes of $1,000 each. To this bill some of the defendants have

filed pleas, and others have demurred. . . .

This bank was incorporated April 16, 1836, to continue till October 1,

1851, and has not expired by its own limitation. St. 1836, c. 274. On
the 19th of April, 1837, the legislature passed an Act repealing its

charter. St. 1837, c. 225, This, if it has the force and operation of

a law, terminated the corporate existence of the bank long before the

expiration of the term for which it was granted. But the validit}- of

this Act is disputed. Its constitutionalit}- is denied; and this raises

the first and most important question which we are called upon to

decide.

That a charter of incorporation is a contract between the govern-

ment and the corporators, is a proposition which seems to be full}' sup-

ported b}' the highest judicial authorities. 2 Kent's Comm. (3d ed.)

272, 306; Dartmouth College y. Woodward, A Wheat. 518; Charles

Miver Bridge v. Warren Bridge, 7 Pick, 344. That it is exempt from

the ordinary' action of legislative power, be3"ond the reservations, ex-

press or implied, contained in it, is equally well supported. In other

words, the government can rightfully do nothing inconsistent with the

fair meaning of the contract which it has made. If therefore the legis-

lature grant a charter tor a definite period, they cannot at their will

and pleasure revoke it. This comes within the prohibition of the 10th

section of the 1st article of the Constitution of the United States. But

it is not necessary further to discuss these general principles, which

are not in controversy between the counsel, and which will furnish

very little aid in the decision of the question under consideration.

That depends upon the proper construction of the several statutes to

which I am about to refer.

The Chelsea Bank charter expressl}' entitled it " to all the powers and

privileges," and subjected it "to all the duties, liabilities and require-

ments contained in the 36th chapter of the Revised Statutes." . . .

The 2d section of the 36th chapter expressl}' provides, that each

bank shall be entitled to all the powers and privileges, and be subject

to all the liabilities contained in the 44th chapter. As all the revised

* The statement of facts is omitted — Ed.
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statutes were enacted at the same time and came into existence by tlie

same legislative fiat, bj' a well-known rule of construction they must

all be considered together and construed as one Act. And when the

Chelsea Bank charter is expressly made subject to the provisions of

the 36th chapter, which refers to the 44th, it must be taken to be sub-

ject to the same rules of construction which govern in all other cases.

Nothing can be plainer than the intention of the legislature to place

all the banks upon an equal footing.

The last section of the 13th title, upon the subject of corporations, is

general and manifestly applies to and governs all the preceding regula-

tions upon the subject, as much as if it had been repeated at the end

of each chapter. No one doubts that it applies to banks. It provides,

that all Acts of incorporation passed after a certain time, " shall, at all

times, be subject to amendment, alteration or repeal, at the pleasure of

the legislature
;
provided that no Act of incorporation shall be repealed,

unless for some violation of its charter or other default, when such

charter shall contain an express provision limiting the duration of the

same." This section constitutes a part and must govern the construc-

tion of the contract with the Chelsea Bank, as much as if it had been

recited verbatim in its charter. Upon the import of this language must

depend the repealing Act. Whatever may be its meaning, the corpora-

tors have directly agreed to it by accepting their charter, of which this

was a constituent part.

"We think there can be no doubt of the riglit of the legislature to

make such a contract. Their power to make an unlimited charter,

without some such i-eservation, express or implied, so as to bind their

own and their successors' constituents forever, we apprehend, would be

more liable to be questioned. How far they might part with any por-

tion of sovereign power, irrevocably, beyond the recovery of the people

themselves, we have no occasion to inquire.

The making of grants of real and personal estate, of franchises and

other rights and privileges, whether strictly speaking it may be deemed

legislation or not, is undoubtedl}" within the competence of our legis-

lative body. The power has always been exercised b}' them, and

undoubtedly is more safe in their hands and falls more appropriateh'

within their province than any other department of the government.

If they have a right to make grants, they of necessity must prescribe

the terms upon which they shall be made. If they may limit their

duration, they may also impose other restrictions. They ma}' deter-

mine how much or how little, how large or how small, an estate or

franchise, they will grant. They may grant absolutely or on condition ;

so they may grant during pleasure, or until a certain event happens.

And if a grant be accepted on the terms prescribed, it becomes a com-

pact ; and the grantees can have no reason to complain of the execu-

tion of their own conti'act. And Chancellor Kent, though with some

appearance of reluctance (2 Kent's Coram. 306), says, " if a charter

be granted and accepted, with that reservation, there seems to be no
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ground to question the validity and efficiency of the reservation."

Angell & Ames on Corp. 504.

Tiie case of McLaren v. Pennington^ 1 Paige, 107, is a strong case

to this point. The Legislature of New Jersey granted a bank charter,

for which they received a bonus of $25,000. In the Act of incorpora-

tion, the}' reserved the power to alter, amend or repeal it. The bank
went into operation, paid its bonus, ana in less than one year, a shorter

time than the Chelsea Bank continued, the legislature deemed it

iiecessar}' to interfere and actually' repealed the charter. This, upon

full consideration, was adjudged to be a valid repeal. It was con-

tended that the reservation was repugnant to the grant, and therefore

void. But this ground was distinctly overruled by the chancellor ; who
said, this reservation "is not a condition repugnant to the grant; it

is only a limitation of the grant."

Had the proviso to tliis section been omitted, this charter might

have been amended, altered or repealed, " at the pleasure of the legis-

lature ;
" but the defendants' counsel argue that the proviso not onl}'

restricts the power to repeal, but entirel}' takes it awa}', because the

inquiry whether the bank has violated its charter or committed any

default, is a judicial act, and therefore cannot constitutional!}' be per-

formed by the legislature. The effect of this argument is to raise banks

above the control of the legislature, and place them and all corpora-

tions with limited charters, upon a different basis from other corpora-

tions. . . .

The true question is whether the legislature can in any case repeal

an Act of incorporation granted for a term of 3'ears. Any charter may
be forfeited by a violation or for other sufficient cause ; aiid on a proper

process a judgment of forfeiture might be decreed. But this would be

a judicial act and might be done without the concurrence, and against

the will of the legislature. It is entirely' independent of and uncon-

nected with the power to repeal.

But the legislature clear)}' intended to reserve the power to discon-

tinue corporations, not onl}' for violations of their charters, but also

for other defaults ; which must mean, if an3'thing, some acts short of

violations, but which were inconsistent with, if not subversive of the

ends for which the corporation was established.

They reserve the power to repeal at pleasure, provided that on cer-

tain charters, the}' will not exercise it, unless the corporations have

committed some default. If a default has been committed, then, by the

express terms of the compact, they have a right to exercise the power.

They have exercised it, and therefore by the courtesy and confidence,

which is due from one department of the government to another, we

are bound to presume that the contingency, upon which the riglit to exer-

cise it depended, has happened. Nor is the objection that the legisla-

ture had no power to inquire into the existence of the contingency,

valid. If any man or body of men is invested with power to do a

certain act upon the occurrence of a certain event, when the event
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happens the}' have a right to perform the act, and the most that can be

urged against it is, that if it be exercised before the event happens, it

is void. And this is true by whomsoever the fact is to be ascertained.

But we do not believe tliat the inquirj- into the affairs or defaults of a

corporation, with a view to continue or discontinue it, is a judicial act.

No issue is formed. No decree or judgment is passed. No forfeiture

is adjudged. No fine or punishment is imposed. But an inquirj- is had

in such form as is deemed most wise and expedient, with a view to

ascertain facts upon which to exert legislative power ; or to leaiii

whether a contingency has happened upon which legislative action is

required. . . .

It is indispensable that this inquir}- should, in the first instance, be

made by the legislature. No other bod^' can do it for them. They
have restricted themselves from exercising the power of repeal, until a

certain event happens. This the}' must necessarih' ascertain before

they can properly exercise the power. Their decision must, prima

facie, be presumed to be right. Whether it be conclusive or not, is a

question which it is not necessar}' now to determine.

From a careful examination of the whole subject, m}- own opinion is,

that the true construction of the 23d section is this. The legislature

reserve to themselves the right to amend, alter and repeal, at their pleas-

ure, all Acts of incorporation, passed after 1831, provided that they

will not repeal anv such Act, granted for a term of years, without ascer-

taining to their satisfaction that the corporation has violated its charter

or committed some other default. This restriction is imposed upon the

legislative will, and the corporators confide in the wisdom and justice

of the legislature not to exercise the power unless the facts clearlv

authorize and require them to do it. This is not an unreasonable con-

fidence. It is to be recollected, that this restriction applies onl}' to a

total repeal, and not to an alteration or amendment, which they may
exercise at pleasure in limited as well as unlimited corporations. Now
if corporators are willing to accept charters with an unlimited power to

amend or alter, wh}- should the}- hesitate to accept them with this

guarded and restricted power to repeal?

In whatever light, therefore, I view the subject, I am satisfied that

the legislature had the power to repeal the Chelsea Bank charter, and
that their Act of April 19, 1837, was valid and effectual to repeal the

Act by which the bank was established.^ . . .

In Bronson v. Kinzie et al. 1 How. 311 (1843), the case came up
on a division of opinion in the Circuit Court of the United States,

for the District of Illinois. Bronson, on March 27, 1841, filed a bill to

foreclose a mortgage with power of sale, given him by Kinzie on July 13,

1838, to secure the payment of his bond of the same date. On Feb-
ruary 19, 1841, by a legislative Act of Illinois it was provided that

1 For the langnage of Parsons, C J., for the court, in Wales v. Stetson, 2 Mass.

143, 146 (1806), see supra, p. 1551 Ed.
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mortgagors might redeem tbeir land, when sold, within twelve months

after the sale, and if they did not, judgment creditors might do it

within fifteen months after the sale. On February 27, 1841, by another

legislative Act of Illinois, it was provided that when execution should

be levied on any property, the propert}* should be valued under oatli, by

three householders, and that at the sale it should not be struck off upon

any bid of less than two thirds of sach appraisal. In June, 1841, the

Circuit Court of the United States adopted rules which enforced these

enactments. On the plaintiffs motion for a decree of strict foreclosure

or a sale to the highest bidder without regard to the above-named

statutes of Illinois, the judges below differed as to whether these stat-

utes should be enforced.

The Supreme Court (Taney, C. J.), now said: "As concerns the

obligations of the contract upon which this controversy has arisen,

they depend upon the laws of Illinois as the}' stood at the time the

mortgage deed was executed. The mone}- due was indeed to be paid

in New York. But the mortgage given to secure the debt was made in

Illinois for real property situated in that State, and the rights which

the mortgagee acquired in the premises depended upon the laws of that

State. In other words, the existing laws of Illinois created and defined

the legal and equitable obligations of the mortgage contract.

" If the laws of the State passed afterwards had done nothing more

than change the remedy upon contracts of this description, they would

be liable to no constitutional objection. For, undoubtedly-, a State ma}'

regulate at pleasure the modes of proceeding in its courts in relation to

past contracts as well as future. It may, for example, shorten the

period of time within which claims shall be barred by the Statute of

Limitations. It may, if it thinks proper, direct that the necessary

implements of agriculture, or the tools of the mechanic, or articles of

necessity in household furniture, shall, like wearing apparel, not be

liable to execution on judgments. Regulations of this description have

always been considered, in every civilized community, as properly

belonging to the remedy, to be exercised or not by every sovereignty,

according to its own views of policy and humanity. It must reside in

every State to enable it to secure its citizens from unjust and bar'

assing litigation, and to protect them in those i^ursuits which are

necessary to the existence and well-being of every community. And,

although a new remedy may be deemed less convenient than the old

one, and may in some degree render the recovery of debts more tardy

and difficult, yet it will not follow that the law is unconstitutional.

Whatever belongs merely to the remedy may be altered according to

the will of the State, provided the alteration does not impair the obliga-

tion of the contract. But if that effect is produced, it is immaterial

whether it is done by acting on the remedy or directly on the contract

itself. In either case it is prohibited by the Constitution.

"This subject came before the Supreme Court in the case of Green

v. Biddle, decided in 1823, and reported in 8 Wheat. 1. It appears
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to have beeu twice elaborately argued by counsel on both sides, and

deliberately considered by the court. On the part of the demandant

in that case, it was insisted that the laws of Kentucky passed in 1797

and 1812, concerning occupying claimants of land, impaired the obliga-

tion of the compact made with Virginia in 1789. On the other hand, it

was contended that these laws only regulated the remedy, and did not

operate on the right to the lands. In deciding the point, the court sa}',

' It is no answer that the Acts of Kentucky now in question are regula-

tions of the remedy, and not of the right to the lands. If these Acts

so change the nature and extent of existing remedies as materiall}' to

impair the rights and interests of the owner, the}' are just as much a

violation of the compact as if they directly overturned his rights and

interests.' And in the opinion delivered by the court after the second

argument, the same rule is reiterated in language equally strong. (See

pages 75,^ 76, and 84.) This judgment of the court is entitled to the

more weight, because the opinion is stated in the report of the case

to have been unanimous ; and Judge Washington, who was the onlj'

member of the court absent at the first argument, delivered the opinion

of the second.

"We concur entirely in the correctness of the rule above stated.

It is difficult, perhaps, to draw a line that would be applicable in all

cases between legitimate alterations of the remedy and provisions

which, in the form of remedy, impair the right. But it is manifest that

the obligation of the contract, and the riglits of a party under it, may,
in effect, be destroyed by denying a remedy altogether ; or may be

seriously impaired by burdening the proceedings with new conditions

and restrictions, so as to make the remed}' hardly worth pursuing.

And no one, we presume, would say that there is any substantial dif-

ference between a retrospective law declaring a particular contract or

class of contracts to be abrogated and void, and one which took away
all remedy to enforce them, or encumbered it with conditions that ren-

dered it useless or impracticable to pursue it. Blackstone, in his Com-
mentaries on the Laws of England, 1 vol. 55, after having treated of the

declaratory and directory parts of the law, defines the remedial in the

following words :
—

" ' The remedial part of the law is so necessary a consequence of the

former two, that laws must be very vague and imperfect without it.

1 " Nothiiii^, ill short, can be more clear, upon principles of law and reason, than
that a law which denies to the owner of land a remedy to recover the possession of it

when witliheld b}' any person, however innocently he may have obtained it , or to

recover tiie i)rufits received from it by the occupant ; or which clogs his recovery of
such possession and profits, by conditions and restrictions tending to diminish the
value and amount of the tiling recovered, impairs his right to, and interest in, the
property. If there be no remedy to recover tlie possession, the law necessarilv pre-
sumes a want of right to it. If the remedy afforded be qualified and restrained by
conditions of any kind, the right of the owner may indeed subsist, and be acknowl-
edged, but it is impaired, and rendered insecure, according to the nature and e.\tent

tt such restrictions." 8 Wheat. 75.
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For, in vain would rights be declared, in vain directed to be observed,

if there were no method of recovering and asserting those rights when
wrongfully withheld or invaded. This is what we mean properl}' when
we speak of the protection of the law. When, for instance, the decla-

rator}' part of the law has said that the field or inheritance which

belonged to Titius's father is vested b}- his death in Titius ; and the

directory part has forbidden an}- one to enter on another's property

without the leave of the owner; if Gaius, after this, will presume to

take possession of the land, the remedial part of the law will then intei--

pose its office, will make Gaius restore the possession to Titius, and

also pay him damages for the invasion.'

" We have quoted the entire paragraph, because it shows, in a few

plain words, and illustrates b}- a familiar example, the connection of

the remedy with the right. It is the part of the municipal law which

protects the right, and the obligation by which it enforces and main-

tains it. It is this protection which the clause in the Constitution now
in question mainly intended to secure. And it would be unjust to the

memory of the distinguished men who framed it, to suppose that it was

designed to protect a mere barren and abstract right, without any prac-

tical operation upon the business of life. It was undoubtedly adopted

as a part of the Constitution for a great and useful purpose. It was to

maintain the integrity of contracts, and to secure their faithful execu-

tion throughout this Union, by placing them under the protection of

the Constitution of the United States. And it would but ill become

this court, under any circumstances, to depart from the plain meaning

of the words used, and to sanction a distinction between the right and

the remedy, which would render this provision illusive and nugatory ;

mere words of form, affording no protection, and producing no practical

result.

" We proceed to apply these principles to the case before us. Accord-

ing to the long-settled rules of law and equity in all of the States whose

jurisprudence has been modelled upon the principles of the common
law, the legal title to the premises in question vested in the complain-

ant, upon the failure of the mortgagor to comply with the conditions

contained in the proviso ; and at law, he had a right to sue for and

recover the land itself. But, in equitv, this legal title is regarded as a

trust estate, to secure the pa3'raent of the mone}' ; and, therefore, when
the debt is discharged, there is a resulting trust for the mortgagor.

Conardx. The Atlantic Insurance Company, 1 Peters, 441. It is upon

this construction of the contract, that courts of equity lend their aid

either to the mortgagor or mortgagee, in order to enforce their respec-

tive rights. The court will, upon the application of the mortgagor,

direct the reconveyance of the property to him, upon the payment of

the money ; and, upon the application of the mortgagee, it will order

a sale of the property to discharge the debt. But, as courts of equity

follow the law, the}- acknowledge the legal title of the mortgagee, and

never deprive him of his right at law until his debt is paid ; and he is
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entitled to the aid of the court to extinguish the equitable title of the

mortgagor, in order that he ma}' obtain the benefit of his securit}'. For

this purpose, it is his absolute and undoubted right, under an ordinar}'

mortgage deed, if the money is not paid at the appointed day, to go

into the Court of Chancery, and obtain its order for the sale of the

whole mortgaged property (if the whole is necessary), free and dis-

charged from the equitable interest of the mortgagor. This is his right,

by the law of the contract ; and it is the duty of the court to maintain

and enforce it, without any unreasonable delay.

" When this contract was made, no statute had been passed by the

State changing the rules of law or equity in relation to a contract of

this kind. None such, at least, has been brought to the notice of the

court ; and it must, therefore, be governed, and the rights of the par-

ties under it measured, by the rules above stated. The}' were the laws

of Illinois at the time ; and, therefore, entered into the contract, and

formed a part of it, without any express stipulation to that effect in

the deed. Thus, for example, there is no covenant in the instrument

giving the mortgagor the right to redeem, b}' paying the money after

the day limited in the deed, and before he was foreclosed by the decree

of the Court of Chancery. Yet no one doubts his right or his remedy
;

for, by the laws of the State then in force, this right and this remedy
were a part of the law of the contract, without any express agreement
by the parties. So, also, the rights of the mortgagee, as known to the

laws, required no express stipulation to define or secure them. They
were annexed to the contract at the time it was made, and formed a

part of it ; and any subsequent law, impairing the rights thus acquired,

impairs the obligations which the contract imposed.
" This brings us to examine the statutes of Illinois which have given

rise to this controversy. As concerns the law of February 19, 1841,

it appears to the court not to act merely on the remedy, but directly

upon the contract itself, and to engraft upon it new conditions injurious

and unjust to the mortgagee. It declares that, although the mortgaged
premises should be sold under the decree of the Court of Chancery, yet

that the equitable estate of the mortgagor shall not be extinguished,

but shall continue for twelve months after the sale ; and it moreover
gives a new and like estate, which before had no existence, to the judg-
ment creditor, to continue for fifteen months. If such rights may be
added to the original contract by subsequent legislation, it would be
difficult to say at what point they must stop. An equitable interest

in the premises may, in like manner, be conferred upon others ; and
the right to redeem may be so prolonged as to deprive the mortgagee
of the benefit of his security, by rendering the property unsalable for

anything like its value. This law gives to the mortg.igor, and to tlie

judgment creditor, an equitable estate in the premises, which neither
of them would have been entitled to under the original contract ; and
these new interests are directly and materially in conflict with those
which the mortgagee acquired when the mortgage was made. Any
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such modification of a contract bj- subsequent legislation, against the

consent of one of the parties, unquestionably impairs its obligations,

and is prohibited by the Constitution.

"The second point certified arises under the law of February 27,

1841. The observations alread}' made in relation to the other Act

appl}' with equal force to this. It is true that this law apparently acts

upon the remedy, and not directly upon tlie contract. Yet its effect is

to deprive the party of his pre-existing right to foreclose the mortgage

bj- a sale of the premises, and to impose upon him conditions which

would frequently render any sale altogether impossible. And this law

is still more objectionable, because it is not a general one, and prescrib-

ing the mode of selling mortgaged premises in all cases, but is confined

to judgments rendered, and contracts made, prior to the 1st of Ma}*,

1841. The Act was passed on the 27th of February in that year ; and

it operates mainly oii past contracts, and not on future. If the con-

tracts intended to be affected by it had been specifically enumerated in

the law, and these conditions applied to them, while other contracts

of the same description were to be enforced in the ordinary course of

legal proceedings, no one would doubt that such a law was unconstitu-

tional. Here a particular class of contracts is selected, and encumbered

with these new conditions ; and it can make no difference, in principle,

whether they are described by the names of the parties, or by the time

at which they were made.
" In the case before us, the conflict of these laws with the obligations

of the contract is made the more evident by an express covenant con-

tained in the instrument itself, whereby the mortgagee, in default of

payment, was authorized to enter on the premises, and sell them at

public auction ; and to retain, out of the money thus raised, the amount

due, and to pay the overplus, if any, to the mortgagor. It is impossible

to read this covenant, and compare it with the laws now under con-

sideration, without seeing that both of these acts materially interfere

with the express agreement of the parties contained in this covenant.

Yet, the right here secured to the mortgagee is substantially nothing

more than the right to sell, free and discharged of the equitable interest

of Kinzie and wife, in order to obtain his money. Now, at the time

this deed was executed, the right to sell, free and discharged of the

equitable estate of the mortgagor, was a part of every ordinary con-

tract of mortgage in the State, without the aid of this express covenant

;

and the only difference between the right annexed by law and that

given by the covenant consists in this : that in the former case, the

right of sale must be exercised under the direction of the Court of

Chancery, upon such terms as it shall prescribe, and the sale made by

an agent of the court ; in the latter, the sale is to be made by the party

himself. But, even under this covenant, the sale made by the party is

so far subject to the supervision of the court, that it will be set aside,

and a new one ordered, if reasonable notice is not given, or the pro-

ceedings be regarded, in any respect, as contrary to equity and justice.
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There is, therefore, in truth but little material difference between the

rights of the mortgagee with or without this covenant. The distinction

consists rather in the form of the remedy, than in the substantial right

;

and as it is evident that the laws in question invade the right secured

b}' this covenant, there can be no sound reason for a different conclu-

sion, where similar rights are incorporated b}' law vnto the contract,

and form a part of it at the time it is made.
" Mortgages made since the passage of these laws must undoubtedly

be governed by them ; for every State has the power to prescribe the

legal and equitable obligations of a contract to be made and executed

within its jurisdiction. It may exempt any property it thinks proper

from sale, for the paj-ment of a debt ; and may impose such conditions

and restrictions upon the creditor as its judgment and policy may dic-

tate. And all future contracts would be subject to such provisions

;

and they would be obligatory upon the parties in the courts of the

United States, as well as in those of the State. We speak, of course,

of contracts made and to be executed in the State. It is a case of that

description that is now before us ; and we do not think it proper to go

beyond it.

" Upon the questions presented by the Circuit Court, we therefore

answer :
—

" 1. That the decree should direct the premises to be sold at public

auction to the highest bidder, without regard to the law of Februar}* 19,

1841, which gives the right of redemption to the mortgagor for twelve

mouths, and to the judgment creditor for fifteen.

" 2. That the decree should direct the sale of the mortgaged prem-

ises, without being first valued by three householders, and without

requiring two-thirds of the amount of the said valuation to be bid

according to the law of February 27, 1841.

" The decision of these two questions disposes of the third. And we
shall direct these answers to be certified to the Circuit Court." ^

McLean, J., gave an opinion concurring in the result on the ground

that the statute, under the rules of the court, did not apply to this

case ; but denying the main positions of the court.'^

1 Present Mr. Chief Justice Taket, and Justices Thompson, McLean, Bald-
win, Wayne, Catron, and Daniel.

2 In McCracken v. Hayward, 2 How. 608 (1844|, on a division of opinion between
the judges of the same court on the same question, arising under the same statute of

February 27, 1841, a like decision was given. Baldwin, J., for the court, said: "In
placing the obligation of contracts under the protection of the Constitution, its framera
looked to the essentials of the contract more than to the forms and modes of proceed-

ing by which it was to be carried into execution ; annulling all State legislation which
impaired the obligation, it was left to the States to prescribe and shape the remedy to

enforce it. The obligation of a contract consists in its binding force on the party who
makes it. This depends on the laws in existence when it is made ; these are neces-

sarily referred to in all contracts, and forming a part of them as the measure of the
obligation to perform them by the one party, and the right acquired by the other.

There can be no other standard by which to ascertain the extent of either, than that

which the terms of the contract indicate, according to their settled legal meaning;
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when it becomes consummated, the law defines the duty aud the right, compels one

party to perform the thing contracted for, and gives the other a right to enforce the

performance by the remedies then in force. If any subsequent law affect to diminish

the duty, or to impair the rirht, it necessarily bears on the obligation of the contract,

in favor of one party, to the injury of the otlier ; hence any law, which in its opera-

tion amounts to a denial or obstruction of the rights accruing by a contract, though

professing to act only on the remedy, is directly obnoxious to the prohibition of the

Constitution.

" This principle is so clearly stated and fully settled in the case of Branson v,

Kinzle, decided at tlie last term, 1 How. 311, that nothing remains to be added to the

reasoning of the court, or requires a reference to any other authority, than what is

therein referred to ; it is, however, not to be understood that by that, or any former

decision of this court, all State legislation on existing contracts is repugnant to the

Constitution.

" ' It is within the undoubted power of State legislatures to pass recording acts, by

which the elder grantee shall be postponed to a younger, if the prior deed is not

recorded within the limited time ; and tlie power is the same whether the deed is dated

before or after the passage of the recording act. Though the effect of such a law is to

render the prior deed fraudulent and void as against a subsequent purchaser, it is not

a law impairing the obligation of contracts ; such, too, is the power to pass acts of

limitation, and their effect. Reasons of sound policy have led to the general adoption

of laws of both descriptions, and their validity cannot be questioned. Tlie time and

manner of their operation, the exceptions to them, and the acts from which the time

limited shall begin to run, will generally depend on the sound discretion of the legis-

lature, according to the nature of the titles, the situation of the country, and the

emergency which leads to their enactment. Cases may occur where the provisions

of a law may be so unreasonable as to amount to the denial of a right, and call for tlie

interposition of the court.' 3 Peters, 290.

" The obligation of the contract between the parties, in this case, was to perform

the promises and undertakings contained therein ; the right of the plaintiff was to

damages for the breach thereof, to bring suit and obtain a judgment, to take out and

prosecute an execution against the defendant till the judgment was satisfied, pursuant

to the existing laws of Illinois. These laws giving these rights were as perfectly bind-

ing on the defendant, and as much a part of the contract, as if they had been set forth

in its stipulations in the very words of the law relating to judgments and executions.

If the defendant had made such an agreement as to authorize a sale of his property,

which should be levied on by the sheriff, for such price as should be bid for it at a fair

public sale on reasonable notice, it would have conferred a right on the plaintiff, which

the Constitution made inviolable ; and it can make no difference whether such right

is conferred by the terms or law of the contract. Any subsequent law which denies,

obstructs, or impairs this right, by superadding a condition tliat there shall be no sale

for any sum less than the value of the property levied on, to be ascertained by ajipraise-

ment,'or any other mode of valuation than a public sale, affects the obligation of the

contract, as much in the one case as the other, for it can be enforced only by a sale of

the defendant's property, and the prevention of such sale is the denial of a right.

The same power in a State legislature may be carried to any extent, if it exists at all

;

it may prohibit a sale for less than the whole apprai.sed value, or for three-fourths, or

nine-tenths, as well as for two-thirds, for if the power can be exercised to any extent,

its exercise must be a matter of uncontrollable discretion, in passing laws relating to

the remedy which are regardless of the effect on the right of the plaintiff. This was

the ruling principle of the case of Branson v. Kinzie." . . .

And so, as regards "Stay laws," Edwards v. Kearzei/, 96 U. S. 595 (1877). Com-

pare Tuttle v. Black, 38 Pac. Rep. 108 (Cal. 1894).

" ' The principle,' said the court (Matthews, J.), in Pritchard v. Norton, 106 U. S.

124,132 (1882), 'that what is apparently mere matter of remedy in some circum-

stances, in others, where it touches the substance of the controversy, becomes matter
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of rio-ht, is familiar in our constitutional jurisprudence in the application of that pro-

vision of the Constitution which prohibits the passing by a State any law impairing

the obligation of contracts. For it has been uniformly held that any law which in its

operation amounts to a denial or obstruction of the rights accruing by a contract,

though professing to act only on the remedy, is directly obnoxious to the prohibition

of the Constitution.' McCracken v. Hayward, 2 How. 608, 612 ; Cooley, Const. Lim.

28.^."

"
' The obligation of a contract ' is, therefore, the collective legal rights and duties

wliieh the existing law applicable to the contract raises or creates out of or from the

stipulations of the parties ; rights which it devolves upon one party, and corresponding

duties which it lays upon the other.

" I have been thus particular in attempting to analyze and define the term ' obliga-

tion of a contract,' because some of our most eminent jurists have been greatly troul)led

by the phrase. I shall not refer to cases in which judges have examined the import

of the words ; their number is legion ; their conflict is irreconcilable ; a citation of

them would unnecessarily consume time and space. A brief account of one leading

case in the Supreme Court of the United States will sufficiently indicate the difficulty

and the opposition of views. In Oi/den v. Saunders (1827), the effect of a discharge

under a State insolvent law was considered. In a former case, Stun/us v. Crmvnm-

shield, the same court had held that such a statute, so far as it applied to pre-existing

contracts, was void. Now, the indebtedness affected by the discharge had accrued

subsequently to the passage of the State law. It was urged on behalf of tlie creditor

that the State legislation still impaired the obligation of a contract. On the other

hand it was claimed that, the insolvent law having been in existence at the time when

the contract was made, its provisions were to be taken as a part of the agreement ; or,

to express the thought better, that the obligation of the contract was only such a com-

pulsive or binding efficacy as the whole existing municipal law ap[)licable thereto gave

to the stipulations ; in other words, that the obligation flowing from the existing law,

upon the occasion of the contract, was not absolute upon the debtor, requiring him to

pay at all events, but was only qualified, requiring him to pay unlbss the contingencies

should happen by which he might be discharged. The majority of the court adopted

this view. Three judges, however. Chief Justice Marshall, and Justices Story

and DuvALL, were of the opinion that the obligation inheres in the very stipulations

of the contract, and that, no reference having been made in express terms by the par-

ties to the existing insolvent law, as limiting the extent of the delitor's liability, he

could not take advantage of that statute. 'i"he majority of the court were plainly

riglit ; and they established a principle of interpretation which has been generally

assented to by the national and State tribunals. . . . Two persons enter into a con-

tract ; the law by its command oT)liges one of these parties to do the certain thing

agreed upon ; the law also says to this party. If you do not perform the thing com-

manded, you shall be subjected to a certain kind of punishment. This latter is the

sanction, and this sanction or remedy as much forms a part of the obligation of tlie

contract as does the very thing agreed to be done. In other words, the parties, by

entering into a contract, create an occasion by which the commands of the law come

into play ; these commands give one party a right as against the other to have a cer-

tain thing done, and subject the other to the duty of doing that thing. But this is

not all. The very same contract gives to the first party the right against the other

to say, If you do not perform exactly what you agreed to do, you shall do something

else l)y way of penalty or satisfaction ; and a corresponding alternative duty rests

upon this other party to do the thing which is required by way of penalty or s:Uisfac-

tiou. In other words, the right to the remedy is included in the notion of the obliga-

tion of a contract. Were it otherwise, the ol)ligation would be binding onl\- upon
those parties who should voluntarily submit to it, and the law, as a compulsive and
restraining force, would become a mere nullity." Pomeroy's Const. Law (Bennett's

ed.), §§ 592-597.— Ed.

VOL. II.— 30
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VON HOFFMAN v. QUINCY.

Supreme Court of the United States. 1866.

[4 Wall. 535.] 1

[Error to the Circuit Court of the United States for the Southern
District of Illinois. Petition for a writ of mandamus^ demurrer to the

defendant's answer, and judgment for defendant.] 3Iessrs. McKinnon
and Merrick, for the rehitor, plaintiff in error. Messrs. Gushing and
JEicing, Jr.^ cotitra, for the city of Quinc}', defendant in error.

Mr. Justice Swayne delivered the opinion of the court, and after

stating the case, proceeded thus :—
The demurrer admits what is set forth in the answer. On the other

hand, the answer, according to the law of pleading, admits what is

alleged in the petition and not denied.

It is then a part of the case before us, that when the bonds were

issued and negotiated there were statutes of Illinois in force which

authorized the lev3'ing of a sufficient special tax to pa}- the coupons in

question as the}' became due. Such statutes are so inconsistent with

the provisions of the Act of 1863, relied upon b}- the citj-, and cover

the same ground, in such a manner that the Act of 1863 unquestion-

abl}' repeals them, if that Act be valid for the purposes it was intended

to accomplish.

The validity of the bonds and coupons is not denied. No question

is made as to the judgment. The case turns upon the validity of the

statute restricting the power of taxation left to the city within the nar-

row limits which it prescribes.

The answer says expressly that fiftj' cents on the hundred dollars'

worth of propert}', which is all the statute allows to be levied to meet the

debts and current expenses of the cit}', will not be sufficient for those pur-

poses. The expenses will, of course, be first defrayed out of the fund.

What the deficiency will be as to the debts, or whether anything ap-

plicable to them will remain, is not stated. So far, it appears that

nothing has been paid upon these liabilities. And it was not claimed

at the argument that the result under the statute would be different in

the future. . . .

A statute of frauds embracing a pre-existing parol contract not be-

fore required to be in writing would affect its validit}'. A statute

declaring that the word "ton" should thereafter be held, in prior as

well as subsequent contracts, to mean half or double the weight before

prescribed, would affect its construction. A statute providing that a

previous contract of indebtment may be extinguished by a process of

bankruptc}' would involve its discharge, and a statute forbidding the

sale of any of the debtor's property, under a judgment upon such a con-

tract, would relate to the remedy.

1 The statement of facts is omitted. — Ed.
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It cannot be doubted, either upon principle or authority, that each of

such laws passed b}' a State would impair the obligation of the contract,

and the last-mentioned not less than the first. Notliing can be more

material to the obligation than the means of enforcement. Without

the remedy the contract ma}', indeed, in the sense of the law, be said

not to exist, and its obligation to fall within the class of those moral

and social duties which depend for their fulfilment wholly upon the will of

the individual. The ideas of validity and remedy are inseparable, and

both are parts of tlie obligation, which is guaranteed by the Constitu-

tion against invasion. The obligation of a contract " is the law which

binds the parties to perform their agreement." Sturges v. Crown'm-

shield, 12 Wheaton, 257. The prohibition has no reference to the

degree of impairment. The largest and least are alike forbidden. In

Green v. Bidclle, 8 Id. 84, it was said :
" The objection to a law on the

ground of its impairing the obligation of a contract can never depend

upon the extent of the change which the law effects in it. Any devi-

ation from its terms by postponing or accelerating the period of per-

formance which it prescribes, imposing conditions not expressed in the

contract, or dispensing with those which are, however minute or ap-

parentl}- immaterial in their effect upon the contract of the parties,

impairs its obligation. Upon this principle it is that if a creditor agree

with his debtor to postpone the da}' of payment, or in any other wa}- to

change the terms of the contract, without the consent of the suret}', the

latter is discharged, although the change was for his advantage."

" One of the tests that a contract has been impaired is that its value

has, b}' legislation, been diminished. It is not, by the Constitution, to

be impaired at all. This is not a question of degree or cause, but of

encroaching, in any i-espect, on its obligation, — dispensing with any

part of its force." Planters' Bank v. Sharp et al, 6 Howard, 327.

This has reference to legislation which affects the contract directl}',

and not incidentally or onl}' by consequence.

The right to imprison for debt is not a part of the contract. It is

regarded as penal rather than remedial. The States may abolish it

whenever they think proper. Heers v. Haughton^ 9 Peters, 359 ; Og-
den V. Saunders, 12 Wheaton, 230; Mason v. Haile^ 12 Id. 373;
Sturges v. Crowninshield, 4 Id. 200. They may also exempt from sale,

under execution, the necessary implements of agriculture, the tools of

a mechanic, and articles of necessity in' household furniture. It is

said :
" Regulations of this description have always been considered in

every civilized communit}' as properl}' belonging to the remed}', to be

exercised by every sovereignty according to its own views of policy and
humanity."

It is competent for the States to change the form of the remedy, or

to modify it otherwise, as the}' may see fit, provided no substantial

right secured by the contract is thereby impaired. No attempt has

been made to fix definitely the line between alterations of the remedy,
which are to be deemed legitimate, and those which, under the form of
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modifying the remedy, impair substantial rights. Every case must be

determined upon its own circumstances. Whenever the result last

mentioned is produced, the Act is within the prohibition of the Consti-

tution, and to that extent void. Bronson v. Kbizie, 1 Howard, 311
;

McCracken v. Hayioard, 2 Id. 608.

If these doctrines were res integrce the consistency and soundness of

the reasoning which maintains a distinction between the contract and

the remedy— or, to speak more accurately, between the remedy and the

other parts of the contract— might perhaps well be doubted. 1 Kent's

Commentaries, 456 ; Sedgwick on Stat, and Cons. Law, 652 ; Mr. Justice

Washington's dissenting opinion in Mason v. Haile^ 12 Whcaton, 379.

But the}' rest in this court upon a foundation of authorit}' too fii'ui to

be shaken ; and they are supported b}- such an array of judicial names
that it is hard for the mind not to feel constrained to believe the}" are

correct. The doctrine upon the subject established by the latest ad-

judications of this court render the distinction one rather of form than

substance.

When the bonds in question were issued, there were laws in force

which authorized and required the collection of taxes sufficient in

amount to meet the interest, as it accrued from time to time, upon the

entire debt. But for the Act of the 14th of February, 1863, there

would be no difficulty in enforcing them. The amount permitted to be

collected by that Act will be insufficient ; and it is not certain that anj'.

tiling will be yielded applicable to that object. To the extent of the

deficiency the obligation of the contract will be impaired, and if there

be nothing applicable, it may be regarded as annulled. A right with-

out a remedy is as if it were not. For every beneficial purpose it ma}'

be said not to exist.

It is well settled that a State may disable itself by contract from ex-

ercising its taxing power in particular cases. New Jersey v. Wilson^

7 Cranch, 166 ; Dodge v. Woolsey, 18 Howard, 331 ; Piqna Branch v.

Knoop^ 16 Id. 331. It is equally clear that where a State has author-

ized a municipal corporation to contract and to exercise the power of

local taxation to the extent necessary to meet its engagements, the

power thus given cannot be withdrawn until the contract is satisfied.

The State and the corporation, in such cases, are equally bound. The

power given becomes a trust which the donor cannot annul, and which

the donee is bound to execute ; and neither the State nor the corpora-

tion can an}' more impair the obligation of the contract in this way than

in any other. People v. Bell, 10 California, 570 ; Dominic v. Sayre, 3

Sandford, 555.

The laws requiring taxes to the requisite amount to be collected, in

force when the bonds were issued, are still in force for all the purposes

of this case. The Act of 1863 is, so far as it aflTects these bonds, a

nullity. It is the duty of the city to impose and collect the taxes in all

respects as if that Act had not been passed. A different result would

leave nothing of the contract but an abstract right, of no practical
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value, and render the protection of the Constitution a shadow and a

delusion.

The Circuit Court erred in overruling the application for a mandamus.

The judgment of that court is reversed, and the cause will be remanded,

with instructions to proceed In conformity with this opinion}

HEINE V. THE LEVEE COMMISSIONERS.

Supreme Court of the United States. 1873.

[19 Wall. 655.]

Appeal from the Circuit Court for the District of Louisiana.

This was a suit in Chancery brought by Heine and others, holders of

bonds issued by what is called the board of levee commissioners of the

levee district for the parishes of Carroll and Madison of the State of

Louisiana. The board thus described was made a quasi corporation

by the Legislature of Louisiana, with authority to issue the bonds and

provide for the payment of interest and principal by taxes levied upon

the real and personal property within the district. The bill alleged a fail-

ure to lev}' these taxes and to pa}' the interest on any part of said bonds,

that the persons duly appointed levee commissioners had pretended to

resign their office for the purpose of evading this duty, and that the

complainants had applied in vain to the judge of the District Court,

who was by statute authorized to levy a tax on the alluvial lands to paj^

the bonds if the levee commissioners failed to do so. The prayer for

relief was that the levee commissioners be required to assess and collect

the tax necessar}' to pay the bonds and interest, and if, after reasonable

time, they failed to do so, that the district judge be ordered to do the

same ; and for such other and further relief as the nature of the case

required.

No judgment at law had been recovered on the bonds or any of

them, nor any attempt to collect the money due by suit in the common-
law court.

A demurrer to the bill was sustained in the Circuit Court, and the

plaintiffs appealed from the decree of dismissal rendered on that de-

murrer.

Mr. Thomas Allen Clarke.^ for the appellants ; Messrs. S. R. Walker,

W. Tunstall, and J. E. Leonard, contra.

Mr. Justice Miller delivered the opinion of the court.

The question presented by the present case is not a new one in this

court. It lias been decided in numerous cases, founded on the refusal

to pay corporation bonds, that the appropriate proceeding was to sue at

law and by a judgment of the court establish the validity of the claim

and the amount due, and b}- the return of an ordinary execution ascer-

1 Compare Gunn v. Barry, 15 Wall. 610. — Ed.
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taiii that no property of the corporation could be found liable to such

execution aud sufficient to satisfy the judgment. Then, if the corpora-

tion had authority to levy and collect taxes for the payment of that

debt, a mandamus would issue to compel them to raise by taxation the

amount necessary to satisfy the debt. Vo7i Hoffman v. City of Quincy,

4 Wallace, 535 ; Supervisors v. United States, lb. 435 ; Miggs v. John-

son County, 6 Id. 166 ; City of Galena v. Amy, 5 Id. 705, and many
other cases in this court, and especially the case of Walkley v. City of
Muscatine, 6 Id, 481.

Unless, then, there is some difficulty or obstruction in the way of this

common-law remed}", Chancery can have no jurisdiction.

It is said that b}- reason of the resignation of the levee commissioners

no suit can be sustained against them so as to procure a judgment on

which the m,andamus may uliiraatel^' issue.

But the present suit is brought against these verj' men in their official

character, and no difference can be seen in their capacity to be sued in

a court of law and a court of equit}'. The same service of process is

required in each. The same officers serve the process, and the juris-

diction of the court over the person is governed by precisely the same

principles in each case. The Court of Chancery possesses no extraordi-

nary powers to compel persons to submit to its jurisdiction and litigate

before it, not possessed by a common-law court, when the latter is

competent to give relief.

This proposition was directlv in issue and distinctl}' settled in the

case of Rees v. City of Watertoitm, at the present term. [1 9 Wall.] p. 1 07.

In that case the plaintiff had obtained judgment, issued execution,

which was returned nulla bona, and had then procured a writ of m.an-

damns, ordering the aldermen of the city to lev}' the tax. The alder-

men resigned before the writ could be served, with intent to evade

its effect. After other aldermen were elected, a new writ was served

on them, and they in turn resigned, after an order to show cause vvliy

they should not be punished for a contempt in failing to obej' the writ

of mandamus. Notwithstanding all this, we held that Chancery had no

jurisdiction, by a direct proceeding, to levy the tax or to seize the prop-

erty of the citizens and sell it for the satisfaction of the judgment. . . .

The court is asked if it should fail to find any principle peculiar to

courts of equity on which the bill can be sustained, to treat it as a peti-

tion for the writ of mandamus.
This would ignore the well-established principle of the Federal courts

that the line between the equitable and common-law jurisdiction must

be maintained, and that a suit must be of the one character or the other,

and be prosecuted by pleadings and processes belonging to each class of

jurisdiction.

Mandamus is essentially and exclusivel}' a common-law remed}', and

is unknown to the equity practice. But if this were otherwise it is the

well-settled doctrine of this court that the circuit courts cannot use the

writ oimandamus as an original and independent remedy, but are limited
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to its use as a process in the enforcement of rights when jurisdiction has

been ah-eadj* acquired for other purposes. In fact, in the class of cases

in which it is here sought it is a writ in execution of the judgment of

the court already rendered, and can onl}- be used because it is an appro-

priate process for that purpose. Mclntire v. Wood, 7 Cranch, 504 ;

IlcClung V. Sillinian, 6 Wheaton, 601 ; Kendall v. United States, 12

Peters, 526 ; Riggs v. Johnson County^ 6 Wallace, 197 ; Tlie Secretary

V. McGarrahan, 9 Id. 311 ; £ath County v. Amy, 13 Id. 244.

The Circuit Court cannot, therefore, issue the writ if the bill could

be treated merely as a petition on the common-law side of the court,

praying for that remedy.

There does not appear to be any authority founded on the recognized

principles' of a court of equity on which this bill can be sustained. If

sustained at all it must be on the very broad ground that because the

plaintiff finds himself unable to collect his debt by proceedings at law,

it is the duty of a court of equity to devise some mode by which it can be

done. It is, however, the experience of every day and of all men, that

debts are created which are never paid, though the creditor has ex-

hausted all the resources of the law. It is a misfortune which in the

imperfection of human nature often admits of no redress. The holder

of a corporation bond must in common with other men submit to this

calamity, when the law affords no relief.

The power we are here asked to exercise is the verv delicate one of

taxation. This power belongs in this country to the legislative sover-

eignt}'. State or national. In the case before us the national sovereignty

has nothing to do with it. The power must be derived from the legis-

lature of the State. So far as the present case is concerned, the State

has delegated the power to the levee commissioners. If that body has

ceased to exist, the remed}' is in the legislature either to assess the tax

b}' special statute or to vest the power in some other tribunal. It cer-

tainly is not vested, as in the exercise of an original jurisdiction, in any
Federal court. It is unreasonable to suppose that the legislature would
ever select a Federal court for that purpose. It is not only not one of

the inherent powers of the court to levy and collect taxes, but it is an
invasion by the judiciary of the Federal government of the legislative

functions of the State government. It is a most extraordinar}' request,

and a compliance with it would involve consequences no less out of the

way of judicial procedure, the end of wliich no wisdom can foresee.

In the case of Walkley v. City of 3Inscatine and JRees v. Cif>/ of
Watertoivn, already cited, we have distinctly refused to enter upon thi&

course, and we see no reason in the present case to depart from the

well-considered judgment of the court in those cases, especially the

latter. Decree affirmed.^

Dissenting, Mu. Justice Clifford and Mr. Justice Swayne.
Mr. Justice Bradley did not sit.

1 See also Meriwether v. Garrett, 102 U. S. 472. — Ed.
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SEIBERT V. LEWIS.

Supreme Court of the United States. 1887.

[122 U. S. 284.]!

3Ir. D. A. McKnight, for plaintiff in error ; Mr. J. B. Henderson
and Mr. James 31. Lewis, for defendant in error.

Mr. Justice Matthews, after stating the case as above reported,

delivered the opinion of the court.

It is conceded that the relator's judgment, which he is now seeking

to collect, was founded upon municipal obligations of Cape Girardeau

County, issued under the authority of an Act to facilitate the construc-

tion of railroads in the State of Missouri, which took effect March 23,

1868. Missouri Laws of 1868, p. 92. The second section of that Act
is as follows :

—
" Sec. 2. In order to meet the pa3'ments on account of the subscrip-

tion to the stock, according to its terms, or to pay the interest and

principal on an}- bond which may be issued on account of such sub-

scription, the county court shall, from time to time, levy and cause to be

collected, in the same manner as county taxes, a special tax, which

shall be levied on all the real estate lying within the township making

the subscription, in accordance with the valuation then last made by

the county assessor for county purposes."

It will be observed that the tax authorized by this section of the

statute of 1868, under which the bonds were issued, is to be levied on

the real estate within the township only, and not upon the personal

propert}', including statements of merchants and manufacturers doing

business in the township. But this levy upon personal property and

merchants' licenses, in addition to real estate, is authorized by an

amendment passed March 10, 1871. 1 Wagner's Statutes, 1872, 313,

§ 52. . . .

That the relator was entitled to a tax levied in pursuance of this

amended section, his judgment having been obtained while it was in

force, was adjudged in his favor by the Circuit Court when he obtained

his peremptory manclamxis against the judges of the county court, re-

quiring them to levy the tax, the collection of which he is now seeking

to enforce by the present proceeding. The question was also directly

adjudged in his favor by this court in the case of Cape Girardeau

County Court v. JlilU 118 U. S. 68. In that case it was said :
" The

township having legally incurred an obligation to pay the bonds in

question, it was competent for the legislature at any time to make pro-

vision for its being met by taxation upon an}" kind of property within

the township that was subject to taxation for public purposes."

1 The statement of facts is omitted.— Ed.
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Having obtained his judgment wtiile that Act remained in force, and

having obtained b}' the judgment of the Circuit Court an actual levy of

a tax according to its provisions, his right thereto became thereby

vested so as not to be affected b}' a subsequent repeal of the statute.

But on March 8, 1879, the General Assembly of the State of Missouri

passed an Act, found in §§ 6798, 0799, and 6800 of the Revised Stat-

utes of Missouri of 1879. . . .

By these provisions, it appears that the State tax and the tax neces-

sary' to pay the funded or bonded debt of the State, the tax for the

current county expenditures, and for schools, are to be assessed, levied,

and collected in the several counties of the State as a matter of positive

duty by the county courts of the several counties, according to their

previous practice, without the intervention of any other authority. All

other taxes, which include the tax sought to be collected in this proceed-

ing, can be assessed, levied, and collected only under the limitations and

conditions therein prescribed ; that is to say, the county court being first

satisfied that there exists a necessity for the assessment, levy, and col-

lection of such other tax, shall request the prosecuting attorney for the

county to present a petition to the Circuit Court of the county, or to the

judge thereof in vacation, setting forth the facts, and specifying the rea-

sons why such other tax or taxes should be assessed, levied, and collected.

1 1 pursuance of that request the prosecuting attornc}' is required to pre-

sent such a petition, and the Circuit Court, or judge thereof, to whom
such petition is presented, shall make an order directed to the county

court of such count}'^, commanding such court to have assessed, levied,

and collected such tax, " upon being satisfied of the necessity for such

other tax or taxes, and that the assessment, lev}', and collection thereof

will not be in conflict with the Constitution and laws of this State."

Section 6800 provides, that any county court judge, or other count}'

officer, who shall assess, levy, or collect, or attempt so to do, or cause

to be assessed, levied, or collected, any tax, without being first ordered

so to do by the Circuit Court of the count}-, in the express manner pro-

vided and directed in the preceding section shall be guilty of a misde-

meanor, to be punished on conviction by a fine of not less than SoOO

and a forfeiture of his office; and it is therein declared that "the
method herein provided for the assessment, levy, and collection of any
tax or taxes not enumerated and specified in § 6798, shall be the only

method known to the law whereb}' such tax or taxes may be assessed

or collected, or ordered to be assessed, levied, or collected."

It is because of these provisions of the law that the respondent herein,

as he sets out in his return, has been restrained by an injunction from
the Circuit Court of Cape Girardeau County from further proceeding in

the collection of the tax heretofore levied by the county court by virtue

of a writ of mandamus from the Circuit Court of the United States.

The question presented for our determination is, whether, by virtue of

this statute of the State, he is justified in his disobedience to the judg-

ment and mandate of the Circuit Court of the United Slates. It is well
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settled b}' the decisions of this court that " the remedy subsisting in a

State, when and where the contract is made and is to be performed, is

a part of its obligation, and any subsequent law of the State which so

affects that remedy as substantially to impair and lessen the value of

the contract is forbidden by the Constitution, and is therefore void."

Edwards v. Kearzey, 96 U. S. 595, 607.

It had been previously said upon a review of the decisions of the

court, in Von Hoffman \. City of Qaincy, 4 Wall. 535, 553: "It is

competent for the States to change the form of the remedy, or to modify

it otherwise as they ma}* see fit, provided no substantial right secured

by the contract is thereby impaired. No attempt has been made to fix

definitely the line between alterations of the remedy which are to be

deemed legitimate and those which, under the form of modifying the

remed}', impair substantial rights. Ever}- case must be determined

upon its own circumstances. Whenever the result last mentioned is

produced, the Act is within the prohibition of the Constitution, and

to that extent void." . . . [Here follow passages from the opinions

in Von Hoffman v. Quincy^ 4 Wall. 535, Bronson v. Kinzie, 1 How.

311, and Louisiana v. N. 0., 102 U. S. 203.]

In various forms, but with the same meaning, this rule has been often

repeated in subsequent decisions bj* this court. It is, therefore, not

denied in argument in the present case that § 2 of the Act of March 23,

1868, under which the municipal obligations of the relator which had

passed into judgment were issued, constitutes a part of the contract to

the benefit of which be is entitled. That section, it will be remembered,

provides that to pay the interest and principal on any bond which may

be issued under the authority thereof, "the county court shall from

time to time levy and cause to be collected, in the same manner as

county taxes, a special tax," &c.

The precise question, therefore, for present adjudication is, whether

the provisions for levying and collecting such a tax, contained in the

sections of the Revised Statutes above quoted, are, in view of the doc-

trine of this court on that subject, a legal equivalent for the provision

contained in the Act of March 23, 1868. . . .

But the contract which the relator is entitled to insist upon under the

Act of March 23, 1868, is, that he shall have a special tax for the pay-

ment of the principal and interest due him, to be levied from time to time

*' in the same manner as county taxes." It may be admitted that the legis-

lature, from time to time, notwithstanding this provision, might by sub-

sequent legislation change the mode and the means for the assessment,

levy, and collection of count}' taxes, as in its judgment the public in-

terests should require. Any such changes, made in view of public inter-

ests, not substantially to the prejudice of public creditors, might be

considered, in respect to them, as the legal equivalent for the particular

mode in force in 1868, and a fair and reasonable substitute therefor.

Ordinarily, it would be true that such altered provisions would not be

injurious to any private rights, for the creditor would at all times have
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the o-uarantee of as prompt and speedy a collection of a tax in satisfac-

tion liis claim as is secured by law for the collection of the revenues of

the county, most important for the support of its government.

It may, therefore, be considered as a most material and important

part of the contract contained in the second section of the Act of

March 23, 1868, not, perhaps, that the creditor shall always have a

right to have taxes for his benefit collected in the same manner in which

countv taxes were collectible at that date, but that he shall at least

always have the right to a special tax to be levied and collected in the

same manner as county taxes at the same time may be levied and col-

lected. In other words, the essential part and value of the contract is,

that he shall always have a special tax to be collected in a manner as

prompt and efficacious as that which shall at the time, when he applies

for it, be provided by law for the collection of the general revenue of

the county. His contract is not only that he shall have as good a

remedy as that provided by the terms of the contract when made, but

that his remedy shall be by means of a tax, in reference to which the

levy and collection shall be as efficacious as the State provides for the

benefit of its counties, without anj- discrimination against him.

It is in this vital point that the obligation of the contract with the

relator has been impaired b\' the section of the law under which the

respondent seeks to justify his disobedience of the mandate of the Circuit

Court. Those sections provide one mode for the collection of county

taxes b}- the direct action of the count}' court ; they provide another

mode for the Collection of the special tax for the payment of obligations

such as those held by the relator and merged in his judgment. They
expressly declare that he shall not be entitled to a tax collected in

the same manner as county taxes, but add limitations and conditions

which, whatever may have been the legislative motive, compared with

the original remedy provided by the law for the satisfaction of his con-

tract, cannot fail seriously to embarrass, hinder, and delay him in the

collection of his debt, and which make an express and injurious dis-

crimination against him.

We are referred by counsel for the plaintiff in error to the case of

Ilaidey v. Fairbanks, 108 U. S. 543, as an authority in support of

his contention. In that case, however, a peremptory mandamus was
awarded to compel the levy and collection of a tax for the payment of a

judgment of the Circuit Court of the United States, notwithstanding an
injunction to the contrary issued out of the State court. And it was
there held that the judgment of the Circuit Court of the United States

against the municipality was a sufficient warrant and authority to the

county clerk to make the assessment of a tax for its payment, notwith-
standing the omission of the preliminary certificates of the town clerk

and the allowance by the board of auditors of the town, which in other
cases the law made necessary to the orderly levy and collection of
the tax.

We have also been furnished with the opinion of the Supreme Court
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of the State of Missouri, in the case of /State ex rel. Cramer v. Judges oj

the CountJ Court of Cape Girardeau CotoUy, 8 Western Reporter, 626,

delivered March 21, 1887 [s. c. 91 Mo. 452], affinning the judgment of

the Circuit Court of Cape Girardeau Count}-, perpetuating the injunction

set up in the return of the respondent in this case as an answer to the

alternative mandamus. . . .

For the reasons which we have pointed out, we are unable to concur

in the judgment of the Supreme Court of Missouri, and are constrained

to hold that the sections of the Revised Statutes in question impair the

obligation of the contract with the relator under the Act of March 23,

1868, and as to him are, therefore, null and void by force of the Consti-

tution of the United States ; and that the laws of Missouri, for the collec-

tion of the tax necessar}- to pay his judgment, in force at the time when
it was rendered, continue to be and are still in force for that purpose.

The}- are the laws of the State which are applicable to his case. When
he seeks and obtains the writ of mandamxis from the Circuit Court of

the United States, for the purpose of levying a tax for the payment of

the judgment which it has rendered in his lavor, he asks and obtains

only the enforcement of the laws of Missouri under which his rights

became vested, and which are preserved for his benefit by the Consti-

tution of the United States. The question, therefore, is not whether a

tax shall be levied in Missouri without the authority of its law, but

which of several of its laws are in force and govern the case. Our
conclusion is, that the statutory provisions relied upon by the respondent

in his return to the alternative writ of mandamus do not apply, and do

not, therefore, afford the justification which he pleads.

Thejudgment of the Circuit Court is accordingly affirmed.^

Ix 3fcGaheg v. Virginia, 135 U. S. 662 (1890), a group of cases

was considered, which grew out of certain legislation of Virginia as to

coupons on its bonds. Mr. Justice Bradley, on behalf of the court,

prefaced a detailed consideration of the cases, by a general review of

the previous action of the court in this matter. He said :
—

These cases, like the Virginia Coupon Cases, decided in April,

1885, and reported in 114 U. S. 269, and like Barry v. Edmunds and

other cases argued at the same time, decided in February, 1886, and

reported in 116 U. S. 550, etc., arise upon certain tax-receivable

coupons attached to bonds of the State of Virginia issued in reduction

and liquidation of the State debt under the Acts of March 30, 1871,

and March 28, 1879. The present appeals are a continuation of the

controvers}' arising upon said coupons as receivable and tendered in

payment of taxes and other State dues.

The origin of these bonds and coupons has been fully explained in

former cases ; but the proper disposition of the cases now to be consid-

ered will be greatly facilitated by presenting a connected resume of the

1 See 2 Hare, Am. Const. Law, 709-711, 1071, 1072.— Ed.
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legislative Acts relating to, and affecting the said securities, and of the

decisions heretofore made in reference to said Acts.

The State debt of Virginia amounted, prior to the late Civil War, to

more than thirt3' millions of dollars. After the war it became a matter

of great importance to arrange this debt in such manner as to bring

it within the control and means of the State. West Virginia had re-

centl}' been separated from the parent State, and had participated in

the advantages of the money raised b}' the issue of the State securities.

It was supposed b}' those who were best qualified to know the facts

that at least one-third of the State resources was lost by this excision

of territory, and the Legislature of Virginia deemed it nothing more

than equitable that the new State should bear one-third of the State

debt. A proposition was therefore made to the bond-holders of the

State to receive two-thirds of the amount due them in new bonds pay-

able thirty-four years after date, with coupons attached thereto receiv-

able, after becoming due, in payment of taxes and other claims and

demands due to the State. This scheme was formulated by the Act of

March 30, 1871, entitled " An Act to provide for the funding and pay-

ment of the public debt," andJFas acquiesced in b\' the public creditors,

or the great majorit}' of them, who accepted and received the bonds

provided for in the Act, which were looked upon as a favorite security

in consequence of the value attached to the coupons as legal tender in-

struments in the payment of taxes and public dues. The Act, amongst
other things, pi'ovided as follows :

—
" Section 2. The owners of any of the bonds, stocks, or interest

certificates heretofore issued by this State which are recognized hy its

Constitution and laws as legal " [except certain specific securities

named] " may fund two-thirds of the amount of tbe same, together

with two-thirds of the interest due or to become due thereon to the first

day of July, 1871, in six per centum coupon or registered bonds of this

State, ... to become due and payable in thirty-four years after date,

but redeemable . . . after ten years, the interest to be pavable semi-

annually on the first daj's of January and Jul}- in each year. - The
bonds shall be made payable to order or beai'er, and the coupons to

bearer, and registered bonds payable to order may be exchanged for

bonds payable to bearer, and registered bonds may be exchanged for

coupon bonds, or vice versa, at the option of the holder. The coupons

shall be payable semi-annuall}-, and be receivable at and after maturity'

for all taxes, debts, dues, and demands due the State, which shall be

expressed on their face. . .
."

Provision was made in the third section of the Act for the issue of

certificates for one-third part of the debt which was not funded in said

bonds, the payment of which certificates it was declared would be pro-

vided for in accordance with such settlement as should thereafter be

had between the States of Virginia and West Virginia in regard to the

public debt of the State existing at the time of its dismemberment.

By the fourth section, the treasurer was authorized and directed to
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cause to be prepared, engraved, or lithographed, registered bonds and
bonds with coupons, and certificates of the character mentioned in the

second and third sections, and, when prepared, to commence the issu-

ance of the same. It was further enacted that the bonds and certifi-

cates should be signed by the treasurer and countersigned by the

auditor ; tliat the coupons should be signed b}- the treasurer, or that a

facsimile of his signature should be stamped or engraved thereon.

The bonds were to be issued in series, and those of each series to be

numbered from one upwards, as issued, and the coupons, in addition to

the number of the bond to which they were attached, were to be num-
bered from one to sixty-seven. The surrendered bonds were to be

cancelled and deposited in the office of the State treasurer.

B}' section 5, certain assets belonging to the State, when realized or

converted into money, were to be paid into the treasur}- to the credit

of a sinking fund created for the purchase and redemption of the bonds

issued under the Act, and, after 1880, inclusive, a tax of two cents on

a hundred dollars of the assessed valuation of all property in the State

was to be applied in like manner. The treasurer, the auditor of pub-

lic accounts, and second auditor were appointed commissioners of the

sinking fund.

It has always been contended on the part of the bond-holders that

this statute created a contract between them and the State, firm and

inviolable, which the legislature had no constitutional right to violate

or impair ; and such was, for several years, the uniform holding of the

Supreme Court of Appeals of Virginia. See A?itoni v. Wright, 22

Grattan, 833, November Term, 1872 ; Wise v. Bogers, 24 Grattan,

169; Clarke \. Tyler, 30 Grattan, 134. A different view, however,

has since been taken by the Court of Appeals, which now holds that

the Act of 1871 was unconstitutional from its inception, being repug-

nant to certain provisions of the Constitution of the State adopted in

1869. An elaborate argument to this effect is contained in the opinion

of the court rendered in one of the cases now before us, Vashon v.

Greenhow, decided January 14, 1886. In ordinary cases the decision

of the highest court of a State with regard to the validity of one of its

statutes would be binding upon this court; but where the question

raised is whether a contract has or has not been made, the obligation

of which is alleged to have been impaired by legislative action, it is tlie

prerogative of this court, under the Constitution of the United States

and the Acts of Congress relating to writs of error to the judgments of

State courts, to inquire, and judge for itself, with regard to the making

of such contract, whatever may be the views or decisions of the State

courts in relation thereto.

The decisions of this court, therefore, in reference to the question

whether a valid contract was made by the statute in question be-

tween the State of Virginia and the holders of the bonds authorized

by said Act, are to be considered as binding upon us, although a con-

trary view may have been taken by the courts of Virginia ; and in view
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of this principle of constitutional law, and of the decisions made b}- this

court, we liave no hesitation in saying that the Act of 1871 was a valid

Act, and that it did and does constitute a contract between the State

and the holders of the bonds issued under it, and that the holders of

the coupons of said bonds, whether still attached tliereto or separated

therefrom, are entitled, by a solemn engagement of the State, to use

them in payment of State taxes and public dues. This was determined

in Hartnian v. Greenhow, 102 U. S. 672, decided in January, 1881

;

in Aniotii v. Greenhoxo, 107 U. S. 769, decided in March, 1883; in

the Virginia Coupon Cases, 114 U. S. 269, decided in April, 1885;

and in all the cases on the subject that have come before this court for

adjudication. This question, therefore, may be considered as foreclosed

and no longer open for consideration. It ma}' be laid down as un-

doubted law that the lawful owner of an}' such coupons has the right to

tender the same after maturity in absolute payment of all taxes, debts,

dues, and demands due from him to the State. The only question of

difficulty which can arise in any case is as to the mode of relief which

the owner of such coupons is entitled to in case tliey are refused when

properly tendered in making his payment, or, as to the cases which may
be excepted from the operation of his right. . . .

In the session of the General Assembly of Virginia of 1886, several

additional Acts were passed, all having for object the imposition of

further obstructions and impediments in the way of using the tax-pay-

ing coupons. An enumeration of these Acts, with a general indication

of their purport, is all that is necessary to state. By the Act of Jan-

uary 21, 1886, it was declared that expert evidence shall not be re-

ceived of the genuineness of any paper or instrument made by machinery,

or in any other manner than by the actual or personal handwriting of

the party to be charged, or his agent. By the Act of January 26,

1886, it was declared that in the trial of any issue involving the genu-

ineness of a coupon purporting to have been cut from any bond
authorized by law to be issued by the State, or by any city, county, or

corporation, the defendant may demand the production of the bond,

and thereupon it shall be the duty of the plaintiff to produce such bond,

with proof that the coupon was actually cut therefrom. On the same
day another Act was passed declaring that any person who shall solicit

or induce any suit or action to be brought against the State of Vir-

ginia, or any citizen tiiereof, by verbal representations, or by writing

or printing, shall be deemed guilty of the offence of champerty, and
subject to fine and imprisonment. By the Act of March 1, 1886, it was
declared that any person licensed to practise law in Virginia who shall

solicit or induce any suit or action to be brought against the State, or

any citizen thereof, by verbal representations, or by writing or print-

ing, shall be deemed guilty of barratry, and if found guilty, it is made
the duty of the court to revoke his license and disbar him forever from

practising law in the Commonwealth. By an Act of March 4, 1886, it

was declared that all license fees required for the transaction of any
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business in the State shall be paid in coin, legal-tender notes, or national

bank bills ; and if coupons shall be tendered in payment thereof, the}'

shall be received by the officer for identification b}' the proceedings

prescribed in the Act of 1882 ; but no license shall issue to the appli-

cant, nor shall he have the right to conduct business or pursue his pro-

fession until said coupons have been verified in the manner prescribed

by said Act ; and by another Act, passed February 27, 1886, it was
declared that after the 1st da}' of July, 1888, no petition shall be filed

or other proceeding instituted to try the question whether any paper

purporting to be a coupon detached from any bond of the State is genu-

ine and legall}- receivable for taxes and other State dues, except within

one year from said 1st day of July, 1888, if such coupon first became
receivable prior to tliat time ; and within one year from the time the

coupon becomes receivable if it becomes receivable after that date.

This law became incorporated in the Code of 1887 as section 415.

Finally, as, according to the decisions of this court in 1885 and 1886,

the collecting officers were liable to action for proceeding against the

property of the tax-payers who had tendered coupons in payment of

their taxes, on the 12th of May, 1887, an Act was passed authorizing

suits to be brought against such tax-pa3ers for taxes due from them,

which suits were to be in the name of the Commonwealth, and to be

commenced hy a notice served on the party liable for the tax, or on the

agent of such part}' who maj' have tendered the coupons. If the

defendant relies upon the tender of coupons as payment he shall

plead the same specificalh' in writing, and file the coupons tendered

with the clerk, and the burden of proving the tender and genuineness

of the coupons shall be on the defendant. If established, the judgment

shall be for the defendant on the plea of tender. If the defendant fail

in his defence, there shall be judgment for the Commonwealth for the

taxes due and interest and costs, and execution shall issue thereon as

in other cases ; and if judgment be against the defendant, a fee of ten

dollars is allowed to the attorney for the Commonwealth as part of the

costs in the case ; but the Commonwealth is not to be liable for anv

fees or costs. The Act is set forth in full in the case In re Ayers, 123

U. S. 451. . . .

Without committing ourselves to all that has been said, or even all

that may have been adjudged, in the preceding cases that have come
before the court on the subject, we think it clear that the following

propositions have been established:—
First, that the provisions of the Act of 1871 constitute a contract

between the State of Virginia and the lawful holders of the bonds and

coupons issued under and in pursuance of said statute.

Second, that tlie various Acts of the Assembh' of Virginia passed

for the purpose of restraining the use of said coupons for the payment

of taxes and other dues to the State, and imposing impediments and

obstructions to that use, and to the proceedings instituted for establish-

ing their genuineness, do in man}' respects materially impair the obli-
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gation of that contract, and cannot be held to be valid or binding in so

far as they have that effect.

Third, that no proceedings can be instituted b}- any holder of said

bonds or coupons against the Commonwealth of Virginia, either directly

bj- suit against the Commonwealth by name, or indirectly against her

executive officers to control them in the exercise of their official func-

tions as agents of the State.

Fourth, that any lawful holder of the tax-receivable coupons of the

State issued under the Act of 1871 or the subsequent Act of 1879, who

tenders such coupons in payment of taxes, debts, dues, and demands

due from him to the State, and continues to hold jjimself ready to ten-

der the same in payment thereof, is entitled to be free from molestation

in person or goods on account of such taxes, debts, dues, or demands,

and may vindicate such right in all lawful modes of redress, — by suit

to recover his property*, by suit against the officer to recover damages

for taking it, by injunction to prevent such taking where it would be

attended with irremediable injury, or b}' a defence to a suit brought

against him for his taxes or the other claims standing against him.

No conclusion short of this can be legitimately drawn from the series

of decisions which we have above reviewed, without whoUj' overruling

tliat rendered in the Coupon Cases [114 U. S. 269], and disregarding

many of the rulings in other cases, which we should be verv reluctant

to do. To the extent here announced we feel bound to yield to the

authorit}^ of the prior decisions of this court, whatever may have been

the former views of an}'^ member of the court.

There may be exceptional cases of taxes, debts, dues, and demands
due to the State which cannot be brought within the operation of the

rights secured to the holders of the bonds and coupons issued under the

Acts of 1871 and 1879. When such cases occur the}- will have to be

disposed of according to their own circumstances and conditions.

It was earnestly contended in the dissenting opinion in the Coupon
Cases, that the defence of a tender of coupons set up by a tax-payer

when prosecuted for the payment of his taxes, was in the nature of a

set-off and could not be enforced against a State an}' more than a suit

could be prosecuted against it ; in other words, that a set-off is in

realit}'^ a cross-suit, and as such subject to the prohibition of the

Eleventh Amendment. But the majority of the court held, and per-

haps with better reason, that where a set-off or counter-claim is made
b}' virtue of an agreement or contract between the parties, it no longer

has the character of a mere set-off, but becomes attached to the pri-

mary claim as pro tanto a defeasance thereof. At all events, such was
the decision of the court, and it is not our purpose to question the

authority of that decision so far as it may apply to the cases now before

us. . . .

The question is presented to us whether the Acts of Assembly of

the State of Virginia which required the production of the bond in

order to establish the genuineness of the coupons and prohibiting ex-
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pert testimony to prove the said coupons, arc or are not repugnant to

the Constitution of the United States. On this subject we think there

can be little doubt. It is well settled b}' the adjudications of this court,

that the obligation of a contract is impaired, in the sense of the Con-

stitution, by any Act which prevents its enforcement, or which materi-

ally abridges the remed}- for enforcing it which existed at the time it

was contracted, and does not supply an alternative remedy equall}'

adequate and efficacious. Jironson v. Kinzie, 1 How. 311 ; Woodruff
V. Trapnall, 10 How. 190 ; Furman v. JVichol, 8 Wall. 44 ; Walker v.

Whitehead, 16 Wall. 314; Vo7i Hoffman v. Quincy, 4 Wall. 535;
Tennessee v. Sneed, 96 U. S. 69 ; Memphis v. United States, 97 U. S.

293 ; Memphis v. Brovon^ 97 U. S. 300 ; Howard v. Bugbee, 24 How.
461.

We have no hesitation in saying that the dutj' imposed upon the

tax-payer of producing the bond from which the coupons tendered by
him were cut, at the time of offering the same in evidence in court, was

an unreasonable condition, in many cases impossible to be performed.

If enforced, it would have the effect of rendering valueless all coupons

which have been separated from the bonds to which they were attached,

and have been sold in the open market. It would deprive them of

their negotiable character. It would make them fixed appendages to

the bond itself. It would be directly contrary to the meaning and in-

tent of the Act of 1871 and the corresponding Act of 1879. It would

be so onerous and impracticable as not only to affect, but virtually de-

stro}', the value of the instruments in the hands of the holder who had

purchased them. We think that the requirement was unconstitutional.

We also think that the prohibition of expert testimony in establish-

ing the genuineness of coupons was in like manner unconstitutional.

In the case of coupons made b}" impressions from metallic plates (as

these were), no other mode of proving their genuineness is practicable
;

and that mode of proof is as satisfactor}- as the proof of liandwriting by

a witness acquainted with the writing of the party whose signature it

purports to be. One who is expert in the inspection and examination

of bank notes, engraved bonds, and other instruments of that charac-

ter, is able to detect almost at a glance whether an instrument is

genuine or spurious, provided he has an acquaintance with tlie class of

instruments to which his attention is directed. It is the kind of evi-

dence resorted to in proving the genuineness of bank notes ; it is the

kind of evidence naturally resorted to to prove tlie genuineness of

coupons and other instruments of that character. To prohibit it is to

take from the holder of such instruments the only feasible means he has

in his power to establish their validity. . . .

The passage of a new Statute of Limitations, giving a shorter time

for the bringing of actions than existed before, even as applied to ac-

tions which had accrued, does not necessarih' affect the remed}- to

such an extent as to impair the obligation of the contract within the

meaning of the Constitution, provided a reasonable time is given for
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the bringing of such actions. This subject has been considered in a

number of cases by this court, particularly in Terry v. Anderson, 95

U. S. 6'28, G32, and Koshkonong v. Burton, 104 U. S. 668, 675, where

the prior cases are referred to. In Terry v. Anderson, Chief Justice

Waite, speaking for the court, said: "This court has often decided

that statutes of limitation affecting existing rights are not unconsti-

tutional, if a reasonable time is given for the commencement of an ac-

tion before the bar takes effect. Hawkins \. Barney, 5 Pet. 457
;

,; Jackson \. Lamphire, 3 Pet. 280; Sohn v. Waterson, 17 Wall. 596;

I Christmas v. Bussell, 5 Wall. 290 ; Sturges v. Crowninshield, 4

Wheat. 122. It is difficult to see why, if the legislature may prescribe

a limitation where none existed before, it may not change one which

has already been established. The parties to a contract have no more

a vested interest in a particular limitation which has been fixed than

they have in an unrestricted right to sue. ... In all such cases the

question is one of reasonableness, and we have, therefore, only to con-

sider whether the time allowed in this statute is, under all the circum-

stances, reasonable. Of that the legislature is primaril}- the judge

;

and we cannot overrule the decision of that department of the govern-

ment unless a palpable error has been committed."

The court in that case held that the period of nine months and seven-

teen days given to sue upon a cause of action which had already- been

running nearly four ^^ears, was not unconstitutional. The liability in

question was that of a stock-holder under an Act of Incorporation for

the ultimate redemption of the bills of a bank which had become in-

solvent by the disaster of the Civil War. The Legislature of Georgia,

on the 16th of March, 1869, passed a statute requiring all actions

against stock-holders in such cases to be brought b}- or before the 1st

of January, 1870.

In the case of Koshkonong v. Burton, the suit was brought upon
bonds of the town of Koshkonong issued January 1, 1857, with inter-

est coupons attached. The coupons matured at different dates from
1858 to 1877. The action was brought on the 12th of May, 1880, and the

question was whether the action as to the coupons maturing more than

six years before the commencement of the suit was barred by the Stat-

ute of Limitations of Wisconsin. In March, 1872, an Act was passed
to limit the time for the commencement of actions against towns,
counties, cities, and villages, on demands payable to bearer. It pro-

vided that no action brought to recover money on any bond, coupon,
interest warrant, agreement, or promise in writing made by any town,
county, city, or vilhvge, or upon any instalment of the principal or in-

terest thereof, shall be maintained unless the action be commenced within

six years from the time when such money has or shall become due, when
the same has been made payable to bearer, or to some person or bearer,

or to the order of some person, or to some person or his order ; pro-

vided, that any such action may be brought within one year after this

Act shall take effect. This court, speaking by ]\Ir. Justice Harlan, said :
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" It was undonbtecU}- within the constitutional power of the legislature

to require, as to existing causes of action, that suits for their enforce-

ment should be barred unless brought within a period less than that pre-

scribed at the time the contract was made or the liability incurred from

which the cause of action arose. The exertion of this power is, of

course, subject to the fundamental condition that a reasonable time, tak-

ing all the circumstances into consideration, be given by the new law for

the commencement of an action before the bar takes eftect. Whether the

first proviso in the Act of 1872, as to some causes of action, especiall}" in

its application to citizens of other States holding negotiable municipal

securities, is, or not, in violation of that condition, is a question of too

much practical importance and delicac}' to justifj- us in considering it

unless its determination be essential to the disposition of the case in

hand ; and we think it is not." The case was decided without deter-

mining the question referred to.

A question of the same nature frequently arises upon statutes which

require the registr}' of conveyances and other instruments within a lim-

rted period prescribed, and making them void, either absoluteh' or in

their operation as against third persons, if not recorded within such

time. Such laws, as applied to conveyances and other instruments in

existence at the time of their passage, are, of course, retrospective in

their character, and may operate verj' oppressively if a reasonable time

be not given for the registry' required. This subject was discussed in

the case of Vance v. Vance, 108 U. S. 514, Mr. Justice Miller deliver-

ing the opinion of the court, where the prior cases were adverted to and

commented upon. The same rule applies in those cases as in reference

to statutes of limitation, namely, that the time given for the Act to be

done must be a reasonable time, otherwise it would be unconstitutional

and void.

It is evident from this statement of the question that no one rule as

to the length of time which will be deemed reasonable can be laid down

for the government of all cases alike. Different circumstances will

often require a different rule. What would be reasonable in one class

of cases would be entirely unreasonable in another.

It is necessary, therefore, to look at the nature and circumstances

of the case before us, and of the class of cases to which it belongs.

The primary obligation of the State with regard to the coupons attacheil

to the bonds issued under the Act of 1871 was to pay them when they

became due; but if they were not paid at maturity the alternative

right was given to the holder of them to use them in the payment of taxes,

debts, dues, and demands due to the State. The very nature of the

case shows that such an application of the coupons could not be made

immediately, or in any A-ery short period of time. If all the bonds

were of the denomination of one thousand dollars each, it would re-

quire twenty thousand of them to make up the funded debt of twenty

millions of dollars. These twenty thousand bonds would be likely to

be scattered and dispersed through many States and countries, and it
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would be impracticable for the holders of them to use the coupons

which the State should fail to pa}' in cash, in the alternative manner

stipulated for in the contract, unless they had a reasonable time to dis-

pose of them to tax-payers. No limitation of time was fixed b}' the Act

within which the coupons should be presented or tendered in payment

of taxes or other demands. The presumption would naturally be that

they could be used within an indefinite period, Uke bank bills. Under

this condition of things, a statute of limitations giving to the holders

thereof but a single year for the presentation in payment of taxes of

the coupons then in their possession, perliaps never severed from the

bonds to which they were attached, and comprising all the coupons

which had been originally attached thereto, seems, even at first blush,

to be unreasonable and oppressive. Probably not one-tenth, if even so

lai-ge a proportion, of the bond-holders were tax-payers of the State of

Virginia. The only way in which the}* could, within the year pre-

scribed, utilize their coupons, the accumulation perhaps of years, would

be to sell and dispose of them to the tax-payers. How this could be

done, especially in view of the onerous laws which were passed with re-

gard to the sale of coupons in the State, it is difficult to see. Under
all the circumstances of the case, and the peculiar condition of the

securities in question, we are compelled to say that in our opinion the

law is an unreasonable law, and that it does materially impair the obli-

gation of the contract.^

THE PIQUA BRANCH OF THE STATE BANK OF
OHIO V. KNOOP.

Supreme Court of the United States. 1853.

[15 How. 369]

Stajiberry ami Vinton, for the plaintiflT ; Spaldinr/ and Pugk, contra.

McLean, J., delivered the opinion of the court.

This is a writ of error to the Supreme Court of the State of Ohio.
The proceeding was instituted to reverse a decree of that court,

entered in behalf of Jacob Knoop, treasurer, against the Piqua Branch
of the State Bank of Ohio, for a tax of twelve hundred and sixty-six

dollars and sixty-three cents, assessed against the said branch bank for

the year 1851. . . .

The assumption that a State, in exempting certain property from
taxation, relinquishes a part of its sovereign power, is unfounded.
The taxing power may select its objects of taxation ; and this is gen-
erally regulated by the amount necessary to answer the purposes of the

1 Compare Antoni v. Greenhow, 107 U. S. 769; Parsons v. Slaughter, 63 Fed. Rep.
876 (1894). — Ed.
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State. Now the exemption of propert}* from taxation is a question

of polic}' and not of power. A sound currency sliould be a desirable

object to every government ; and this in our country is secured gen-

erally through the instrumentality of a well-regulated system of bank-

ing. To establish such institutions as shall meet the public wants and
secure the public confidence, inducements must be held out to capital-

ists to invest their funds. They must know the rate of interest to be

charged by the bank, the time tlie charter shall run, ibe liabilities of the

compan}', the rate of taxation, and other privileges necessary to a suc-

cessful banking operation.

These privileges are proffered b^' the State, accepted by the stock-

holders, and in consideration funds are invested in the bank. Here
is a contract by the State and the bank, a contract founded upon con-

siderations of polic}' required by the general interests of the community',

a contract protected b}' the laws of England and America, and b}- all

civilized States where the common or the civil law is established. In

Fletcher v. Peck^ 6 Cranch, 135, Chief Justice Marshall says, "The
principle asserted is, that one legislature is competent to repeal any

Act which a former legislature was competent to pass, and that one

legislature cannot abridge the powers of a succeeding legislature.

The correctness of this principle," he says, " so far as respects general

legislation, can never be controverted. But if an act be done under a

law, a succeeding legislature cannot undo it. When, then, a law is in

its nature a contract, a repeal of the law cannot divest those rights ; and

the act of annulling them, if legitimate, is rendered so by a power ap-

plicable to the case of every individual in the community." . . .

There is no constitutional objection to the exercise of the power to

make a binding contract b}- a State. It necessarily exists in its sov-

ereignty, and it has been so held by all the courts in this countr}-. A
denial of this is a denial of State sovereign!}'. It takes from the State

a power essential to the discharge of its functions as sovereign. If it

do not possess this attribute, it could not communicate it to others.

There is no power possessed b}- it more essential than this. Through

the instrumentality of contracts, the machiner}' of the government is

carried on. Monej' is borrowed, and obligations given for paj'ment.

Contracts are made with individuals, who give bonds to the State. So

in the granting of charters. If there be any force in the argument, it

applies to contracts made with individuals, the same as with corpora-

tions. But it is said the State cannot barter awa}' any part of its sov-

ereignt}'. No one ever contended that it could.

A State, in granting privileges to a bank, with a view of affording a

sound currency, or of advancing any polic}' connected with the public

interest, exercises its sovereignty, and for a public purpose, of which

it is the exclusive judge. Under such circumstances, a contract made

for a specific tax, as in the case before us, is binding. This tax con-

tinues, although all other banks should be exempted from taxation.

Having the power to make the contract, and rights becoming vested
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under it, it can no more be disregarded nor set aside by a subsequent

legislature, than a grant for land. This Act, so far from parting with

any portion of the sovereignty', is an exercise of it. Can an}' one deny

this power to the legislature? Has it not a right to select the objects

of taxation and determine the amount? To deny either of these, is to

take away State sovereignt}'.

It must be admitted that the State has the sovereign power to do

this, and it would have the sovereign power to impair or annul a con-

tract so made, had not the Constitution of the United States inhibited

the exercise of such a power. The vague and undefined and indefinable

notion, that every exemption from taxation or a specific tax, which

withdraws certain objects from the general tax law, aflfects the sov-

ereignty of the State, is indefensible.

There has been rarel}", if ever, it is believed, a tax law passed b\'

any State in the Union, which did not contain some exemptions from

general taxation. The Act of Ohio of the 2oth of March, 1851, in the

fifty-eighth section, declared that " the provisions of that Act shall not

extend to any joint-stock company which now is, or ma}' hereafter be

organized, whose charter or Act of incorporation shall have guaranteed

to such company an exemption from taxation, or has prescribed any

other as the exclusive mode of taxing the same." Here is a recogni-

tion of the principle now repudiated. In the same Act, there are

eighteen exemptions from taxation.

The Federal government enters into an arrangement with a foreign

State for reciprocal duties on imported merchandise, from the one

country to the other. Does this affect the sovereign power of either

State? The sovereign power in each was exercised in making the

compact, and this was done for the mutual advantage of both coun-

tries. Whether this be done by treaty, or by law, is immatei'ial. The
compact is made, and it is binding on both countries.

The argument is, and must be, that a sovereign State ma}- make a

binding contract with one of its citizens, and, in the exei'cise of its

sovereignty, repudiate it.

The Constitution of the Union, when first adopted, made States sub-

ject to the Federal judicial power. Could a State, while this power

continued, being sued for a debt contracted in its sovereign capacity,

have repudiated it in the same capacity ? In this respect the Constitu-

tion was very properl}' changed, as no State should be subject to the

judicial power generally. . . .

The rule observed by this court to follow the construction of the

statute of the State by its Supreme Court is strongly urged. This is

done when we are required to administer the laws of the State. The
established construction of a statute of the State is received as a

part of the statute. But we are called in the case before us not to

carry into effect a law of the State, but to test the validity of sucli a

law by the Constitution of the Union. We are exercising an appellate

jurisdiction. The decision of the Supreme Court of the State is
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before us for revision, and if their construction of tlae contract in ques-

tion impairs its olligation, we are required to reverse their judgment.

To follow the construction of a State court in such a case, would

be to surrender one of the most important provisions in the Federal

Constitution.

There is no jurisdiction which we are called to exercise of higher

importance, nor one of deeper interest to the people of the States. It

is, in the emphatic language of Chief Justice Marshall, a bill of rights

to the people of the States, incorporated into the fundamental law of

the Union. And whilst we have all the respect for the learning and

ability which the opinions of the judges of the Supreme Court of the

State command, we are called upon to exercise our own judgments in

the case. . . .

Having considered this case in its legal aspects, as presented in the

arguments of counsel, and in the views of the Supreme Court of the

State, and especially as regards the rights of the bank under the charter,

we are brought to the conclusion, that in the acceptance of the charter,

on its terms, and the pa3'ment of the capital stock, under an agreement

to pay six per cent semi-annuall}' on the dividends made, deducting

expenses and ascertained losses, in lieu of all taxes, a contract was

made binding on the State and on the bank ; and that the tax law of

1851, under which a higher tax has been assessed on the bank than

was stipulated in its charter, impairs the obligation of the contract,

which is prohibited b}' the Constitution of the United States, and, con-

sequently, that the Act of 1851, as regards the tax thus imposed, is

void. The judgment of the Supreme Court of Ohio, in giving effect to

that law, is, therefore, reversed.

^

Mr. Justice Catron, Mr. Justice Daniel, and Mr. Justice Camp-

bell dissented.

Taney, C. J., gave a separate opinion.

1 Affirmed in Jefferson Bank v. Slcelli/, 1 Black, 437, 447 (1861) Compare Gordon

V. Appeal Tax Court, 3 IIow. 133 (1844). In Home of the Friendless v. Rouse, 8 Wall.

430 438 (1869), Davis, J., for the court, said :
" The validity of this contract is ques-

tioned at the bar on the ground that the legislature had no authority to grant away

the power of taxation. The answer to this position is, that the question is no longer

open for argument here, for it is settled by the repeated adjudications of tliis court,

that a State may by contract based on a consideration, exempt the property of an

individual or corporation from taxation, either for a specified period, or permanently.

And it is equally well settled that the exemption is presumed to be on sufficient con-

sideration, and binds the State if the charter containing it is accepted.

" It is proper to say that the present Constitution of Missouri prohibits the legisla-

ture from entering into a contract which exempts the property of an individual or

corporation from taxation, but wlien the charter in question was passed there was no

constitutional restraint on the action of the legislature in this regard."

In this case and the next. The Washington Universitif v. Rouse, lb. 439, 441, Chase,

C. J., and Field and Miller, JJ., dissented. Miller, J., for the three justices,

said :
" It is the settled doctrine of this court, that it will, in every case affecting per-

sonal rights, where, by the cour.se of judicial proceedings, the matter is properly

presented, decide whether a State law impairs the obligation of contracts ; and if it

does, will declare such law ineffectual for that purpose. And it is also settled, beyond
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controversy, that the State legislatures may, by the enactment of statutes, make con-

tracts which they cannot impair by any subsequent statutes.

" It may be conceded that such contracts are so far protected by the provisions of

the Federal Constitution that even a change iu the fundamental law of the State, by

the adoption of a new constitution, cannot impair them, though express provisions

to that effect are incorporated iu the new constitution. We are also free to admit

that one of the most beneficial provisions of the Federal Constitution, intended to

secure private rights, is the one which protects contracts from the invasion of State

legislation. And that the manner iu which this court has sustained the contracts of

individuals has done much to restrain the State legislatures, when urged by the

pressure of popular discontent under the sufferings of great financial disturbances,

from unwise, as well as unjust legislation. In this class of cases, when the validity

of the contract is clear, and the infriugemeut of it by the legislature of a State is also

clear, the duty of this court is equally plain.

" But we must be permitted to say, that in deciding the first of these propositions,

namely, the validity of the contract, this court has, in our judgment, been, at times,

quick to discover a contract that it might be protected, and slow to perceive that what

are claimed to be contracts were not so, by reason of the want of authority iu those

who profess to bind others. This has been especially apparent in regard to contracts

made by legislatures of States, and by those municipal bodies to whom, in a limited

measure, some part of the legislative function has been confided.

" Iu all such cases, where the validity of the contract is denied, the question of the

power of the legislative body to make it necessarily arises, for such bodies are but the

agents and representatives of tlie greater political body— the people, who are benefited

or injured by such contracts, and who must pay, when anything is to be paid, iu such

cases. That every contract fairly made ought to be performed is a proposition which

lies at the basis of judicial education, and is one of the strong desires of every well-

organized judicial mind. That, under the influence of this feeling, this court may
have failed in some instances to examine, with a judgment fully open to the question,

into the power of such ageuts, is to be regretted, but the error must be attributed to

one of those failings which lean to virtue's side. In our judgment, the decisions of this

court, relied upon here as conclusive of these cases, belong to the class of errors we
have described.

" We do not believe that any legislative body, sitting under a State Constitution of

the usual character, has a right to sell, to give, or to bargain away forever the taxing

power of the State. This is a power which, in modern political societies, is absolutely

necessary to the continued existence of every such society. While under such forms
of government, the ancient chiefs or heads of the government might carrv it on bv
revenues owned by them personally, and by the exaction of personal service from their

subjects, no civilized government has ever existed that did not depend upon taxation

in some form for the continuance of that existence. To hold, then, that anv one of

the annual legislatures cau, by contract, deprive the State forever of tlie power of taxa-

tion, is to hold that they can destroy the government which they are appointed to

serve, and that their action in that regard is strictly lawful.

"It cannot be maintained, that this power to bargain away, for an unlimited time,

the right of taxation, if it exist at all, is limited, in reference to the subjects of taxa-

tion. In all the discussion of this question, in this~court and elsewhere, no such limita-

tion has been claimed. If the legislature can exempt in perpetuity, one piece of

land, it can exempt all land. If it can exempt all land, it can exempt all other

property. It can, as well, exempt persons as corporations. And no hindrance can be

seen, in the principle adopted by the court, to rich corporations, as railroads and
express companies, or rich men, making contracts with the legislatures, as they best

may, and with such appliances as it is known they do use, for perpetual exemption
from all the burdens of supporting the government.

" The result of such a principle, under the growing tendencj- to special and partial

legislation, would be, to exempt the rich from taxation, and cast all the burden of the
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VICKSBURG, ETC. RAILROAD COMPANY v. DENNIS.

Supreme Court of the United States. 1886.

[116 U. S. 665.]

The original suit was brought by the sheriff, and ex officio collector

of taxes, of the parish of Madison in the State of Louisiana, to recover

the amount of taxes assessed, under general laws of the State, in 1877

and 1878 to the Vicksburg, Shreveport & Texas Railroad Compan}'

and in 1880 to the Vicksburg, Shreveport & Pacific Railroad Compan>',

upon thirty-four miles of railroad, with fixtures and appurtenances, in

that parish. The Vicksburg, Shreveport & Texas Railroad Company
was incorporated on April 28, 1853, bj- a statute of Louisiana, to con-

struct and maintain a railroad from a point in the parish of Rladison on

the Mississippi River opposite Vicksburg, westward b}- way of Monroe
and Shreveport, to the line of the State of Texas.

Section 2 of that statute was as follows :
" The capital stock of said

company shall be exempt from taxation, and its road, fixtures, work-

shops, warehouses, vehicles of transportation and other appurtenances,

shall be exempt from taxation for ten years after the completion of said

road within the limits of this State."

The eastern part of the railroad, from Vicksburg to Monroe, about

seventy-five miles, was completed before January 1, 1861; and the

western part, from Shreveport to the Texas line, about twenty-five

miles, was completed before Januar}' 1, 1862 ; leaving the central part,

from Monroe to Shreveport, about one hundred miles, uncompleted.

The further construction of the road was prevented and suspended

during the civil war, and ranch of the track, bridges, stations, and

workshops was destro3'ed by the hostile armies.

Soon after the return of peace, a holder of four out of a large num-

ber of bonds secured by a mortgage executed b^- the corporation on

September 1, 1857, of its railro.ad, property and franchises, com-

menced a suit in a court of the State of Louisiana, and obtained a

decree for the sale of the whole mortgaged property, and it was sold

under that decree.

support of government, and the payment of its debts, on those who are too poor or too

honest to purchase such immunity.
" With as full respect for the authority of former decisions, as belongs, from teach-

ing and habit, to judges trained in the common-law system of jurisprudence, we tliink

that there may be (|uestions touching the powers of legislative bodies, which can never

be finally closed by the decisions of a court, and that the one we have here considered

is of this character. We are strengthened, in this view of the subject, by the fact that

a series of dissents, from this doctrine, by some of our predecessors, shows that it has

never received the full assent of this court ; and referring to those dissents for more
elaborate defence of our views, we content ourselves witli thus renewing the protest

against a doctrine which we think must finally be abandoned."

Compare Thorpe v. R. 4- D. B. R. Co., supra, pp. 706, 707. See Prof. J. F. Colby's

Exemption from Taxation by Legislative Contract, 13 Am. Law Rev. 26 (1878).

—

Ed.
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Upon a suit afterwards brought by a ver}' large number of the bond-

holders, in behalf of all, in the Circuit Court of the United States, that

sale was, by a decree of this court at October term, 1874, annulled as

fraudulent and illegal, and the railroad, propert}' and franchises or-

dered to be sold for the benefit of the bond-holders and other creditors

of the corporation. Jackson v. Ludeling, 21 Wall. G16.

On December 1, 1879, they were sold pursuant to this decree, and

purchased by a committee of the bond-holders, who on the next day

organized themselves with their associates into a corporation under the

General Statute of Louisiana of March 8, 1877, by the name of the

Vicksburg, Shreveport «& Pacific Railroad Company, and now claimed

to be entitled under this statute to all the riglits, powers, privileges

and immunities of the Vicksburg, Shreveport & Texas Railroad Com-
pany, including its exemption from taxation.

In 1881 and 1882 the new corporation made contracts for the com-

pletion of the railroad between Monroe and Shreveport, and began to

complete it ; but it has not yet been completed.

The Supreme Court of Louisiana held, that the provision of the

Statute of 1853, exempting the railroad, fixtures and appurtenances
" from taxation for ten years after the completion of said road," did

not relieve the old corporation from taxation before the road was com-

pleted ; and therefore gave judgment for the plaintiff, without deter-

mining whether the new corporation had succeeded to the rights of the

old one in this respect. 34 La. Ann. 954.

A writ of error was sued out by the defendant, and allowed by the

Chief Justice of that court. . . . Mr. Edgar M. Johnsoyi, for plaintiflf

in error ; Mr. George Hoadhj and Mr. Edward Colston were with

him on the brief. Mr. Thomas 0. Benton., for defendant in error

;

3Ir. John S. Young was with him on the brief.

Mr. Justice Gray delivered the opinion of the court. After stating

the facts as above reported, he continued :
—

In determining whether a statute of a State impairs the obligation of

a contract, this court doubtless must decide for itself the existence and
effect of the original contract (although in the form of a statute) as

well as whether its obligation has been impaired. Louisville & Nash-
ville Railroad v. Palmes, 109 U. S. 244, 256, 257, and cases cited

;

Wright v. JVagle, 101 U. S. 791, 794. But the construction given by
the Supreme Court of Louisiana to the contract relied on in the present

case accords not only with its own decision in the earlier case of Baton
Rouge Railroad \. Kirhland, 33 La. Ann. 622, but with the principles

often affirmed bv this court.

In the leading case of Providence Bank v. Billings, 4 Pet. 514,

Chief Justice Marshall, speaking of a partial release of the power
of taxation by a State in a charter to a corporation, said : " That the

taxing power is of vital importance ; that it is essential to the existence

of government; are truths which it cannot be necessary to reaffirm."

^'As the whole community is interested in retaining it undiminished

;
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that community has a right to insist that its abandonment ought not to

be presumed, in a case in which the deliberate puri)ose of the State to

abandon it does not appear." " We must look for the exemption in

the language of the instrument ; and if we do not find it there, it would
be going ver\- far to insert it by construction." 4 Pet. 56 1-563.

In Philadelphia & Wilmington Railroad \ . Maryland, 10 How. 376,

Chief Justice Taney said: "This court on several occasions has held,

that the taxing power of a State is never presumed to be relinquished,

unless the intention to relinquish is declared in clear and unambiguous
terms." 10 How. 393.

In the subsequent decisions, the same rule has been strictly upheld

and constantly reaffirmed, in every vai'iety of expression. It has been
said that " neither the right of taxation, nor any other power of sov-

ereignty, will be held by this court to have been surrendered, unless

such surrender is expressed in terms too plain to be mistaken ;
" that

exemption from taxation " should never be assumed unless the lan-

guage used is too clear to admit of doubt; "that "nothing can be

taken against the State by presumption or inference ; the surrender,

when claimed, must be shown by clear, unambiguous language, which

will admit of no reasonable construction consistent with the reservation

of the power ; if a doubt arise as to the intent of the legislature, that

doubt must be solved in favor of the State ;
" that a State " cannot by

ambiguous language be deprived of this highest attribute of sover-

eignty ; " that any contract of exemption "is to be rigidly scrutinized,

and never permitted to extend, either in scope or duration, beyond

what the terms of the concession clearly require
;

" and that such ex-

emptions are regarded "as in derogation of the sovereign authoritj' and

of common right, and therefore not to be extended beyond the exact

and express requirement of the grants, construed strictissimi jurist

Jefferson Branch Bank v. SkeUy, 1 Black, 436, 446 ; Oilman v. She-

boygan, 2 Black, 510, 513 ; Delaware Railroad Tax, 18 Wall. 206,

225, 226 ; Iloge v. Railroad Co., 99 U. S. 348, 355 ; Southicestem

Railroad v. Wright, 116 U.S. 231, 236; Erie Railway v. Pennsyl-

vania, 21 Wall. 492, 499 ; Jlemphis Gaslight Co. v. Shelby Taxing

District, 109 U. S. 398, 401 ; Tucker v. Ferguson, 22 Wall. 527, 575
;

West Wisconsi?i Raiboay v. Supervisors, 93 U. S. 595, 597 ; Memplds
& Little Rock Railroad v. Railroad Commissioners, 112 U. S. 609,

617, 618.

It is argued in support of this writ of error, that as the exemption

from taxation of the capital stock was unqualified and perpetual, and

began at the ver}^ moment of the creation of the corporation, tlie

further exemption of the railroad and its appurtenances, conferred

in the same section, was intended to begin at the same moment,

although limited in duration to ten years after the completion of the

road ; and that the legislature, while exempting the railroad from taxa-

tion for ten years after its completion, could not have intended to sub-

ject it to taxation before its completion and while its earnings were

little or nothing.
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On the other hand, it is argued that the consideration of the exemp-

tion from taxation, as of all the franchises and privileges granted by

the State to the corporation, was the undertaking of the corporation to

prosecute to completion within a reasonable time the work of building

the whole railroad from the Mississippi to the Texas line ; that one

reason for defining the exemption of the railroad and its appurtenances

from taxation as "for ten years after the completion of said road,"

without including any time before its completion, was to secure a

prompt execution of the work, and to prevent the corporation from

defeating the principal object of the grant, and prolonging its own im-

munity from taxation, by postponing or omitting tlie completion of a

portion of the road ; and that the State had never allowed a similar

exemption to take place, except after a railroad had been entirely

finished ; and this argument is supported by the opinions of the

Supreme Court of Louisiana in State v. Morgan, 28 La. Ann. 482, 491,

and in the case at bar, 34 La. Ann. 954, 958.

Each of these arguments rests too much on inference and conjecture

to afford a safe ground of decision, where the words of the statute ere-

,

ating the exemption are plain, definite and unambiguous.

In their natural and their legal meaning, the words " for ten years

after the completion of said road " as distinctly exclude the time pre-

ceding the completion of the road, as the time succeeding the ten years

after its completion. If the legislature had intended to limit the end
onl}', and not the beginning, of the exemption, its purpose could liave

been easily expressed by saying "until" instead of "for," so as to

read " until ten years after the completion," leaving the exemption
to begin immediately upon the granting of the charter.

To hold that the words of exemption actually used by the legislature

include the time before the completion of the road would be to insert

by construction what is not to be found in the language of the contract

;

to presume an intention, which the legislature has not manifested in

clear and unmistakable terms, to surrender the taxing power ; and to

go against the uniform current of the decisions of this court upon the

subject, as shown by the cases above referred to.

The omission of the taxing officers of the State in previous 3'ears to

assess this property' cannot control tlie duty imposed by law upon their

successors, or the power of the legislature, or the legal construction of

the statute under which the exemption is claimed.

In the case of Morgan v. Ijouisiana, 93 U. S. 217, affirming the

decision in 28 La. Ann. 482, neither this court nor the Supreme Court
of Louisiana expressed any opinion upon the question now before us,

because both courts held tliat, the sale of tlie railroad in that case hav-
ing taken place before the passage of the statute of 1877, whatever
rights were conferred by a similar clause of exemption had not passed
to the purchasers. Judfjm.ent affirmed.

Mil. Justice Field, with whom concurred the Chief Justice, Mr.
Justice Miller, and Mr. Justice Bradley, dissenting.
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I am obliged to dissent from the judgment in this case. I agree
with the majoritj- of the court in all that is said in the opinion as to

the construction of statutes, which are alleged to exempt from the tax-

ing power of the State property within its jurisdiction. Where there is

a reasonable doubt as to their construction, whether or not thej' create

the exemption, it should be solved in favor of the State. But here it

does not seem to me there can be any such doubt. The statute in

question declares that the capital stock of the company " shall be ex-

empt from taxation, and its roads, fixtures, workshops, warehouses,
vehicles of transportation, and other appurtenances, shall be exempt
from taxation, for ten years after the completion of said road within

the State." This exemption was designed to aid the road, and was,
therefore, much more needed during its construction than when com-
pleted. It seems like a perversion of the purpose of the statute to

hold that it intended to impede by its burden the progress of the

desired work, and relieve it of the burden only when finished. The
enterprise is to be nursed, according to the majority of the court, not

in its infancy, but when successfuU}' carried out and needs no support.

I am authorized to say that the Chief Justice, Mr. Justice Miller,

and Mk. Justice Bradley concur with me in this dissent.^

^ Compare Morgan v. La., 93 U. S. 217, 224 (1876). "Immunity of particular prop-

erty from taxation is a privilege which may sometimes be transferred under that

designation, as held in nnmphrefi v. Pec/ues, 16 Wall. 244. All that we now decide

is, that such immunity is not itself a franchise of a railroad corporation which passes

as such without other description, to a purchaser of its property."— Field, J., for the

court.

In PIcard v. East Tenn Src. R. R. Co., 130 U. S. 637 (1888), on an appeal from the

Circuit Court of the United States for the Middle District of Tennessee, Field, J.,

for the court, said :
" This is a suit tc enjoiu the collection of certain taxes for the

years 1883 and 1884, assessed by the Board of Railroad Tax Assessors of Tennessee

against the property of the complainant, the East Tennessee, Virginia & Georgia Rail-

road Company Tlie property formerly belonged to the Cincinnati, Cumberland Gap
& Charleston Railroad Company ; and the claim asserted by the bill is, that the prop-

erty, whilst held by that company, was exempt from taxation, and that sucii exemp-

tion has accompanied it in its transfer to the complainant. That company was

incorporated by an Act of the Legislature of Tennessee, passed November 18, 1853.

Among other things the Act provided that whenever the company should have com-

pleted its road from Cumberland Gap to the Ea.st Tennessee & Virginia Railroad, or

to the southern boundary line of the State, it should ' have all the rights and privi-

leges ' conferred by its charter for a period of ninety-nine years. Statutes of Tenn.

1853-54, c. 301, § 6. It also declared that the company should be vested, except as

otherwise provided by its charter, with ' all the rights, powers, and privileges, and

subject to all the restrictions and liabilities, of the Nashville & Louisville Railroad

Company.' [The charter of this last-named corporation, and of another one whose

rights were alleged to have passed to the plaintiffs, gave exemption from taxation

under certain conditions ; but the court now holds that these exemptions h.ad never

taken effect.]

" Assuming, however, that we are mistaken in the construction given as to the effect

of the provisions in the charters of the two companies, tlie Nashville & Louisville Rail-

road Company and the East Tennessee & Virginia Rnilroad Company, and that the

references to those companies are to be construed as embodying all ' the rights,
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powers and privileges ' which it was intended the Nashville & Louisville Eailroad

Company should possess if the Act creating its charter had been re-enacted by Ken-

tucky, and which it was intended the East Tennessee & Virginia Railroad Company

should possess after the completion of its road, our conclusion upon the questions in-

volved would not be affected. It is conceded that the property of the company passed

upon sales and conveyances made under a decree rendered in a suit against the com-

pany, commenced by the State of Tennessee, to parties who have since conveyed the

same to the complainant. That suit was brought to enforce a statutory lien reserved

by the State as security for the loan of her bonds issued to the company, and the sale

made under the decree, and confirmed, was of the ' property and franchises ' of the

railroad company.
" By this sale and the conveyance which followed, immunity from taxation did not

pass. Such immunity is not in itself transferable. It has been held, and the doctrine

has been so often repeated that it is no longer an open question, that the legislature of

a State may exempt the property of particular persons or corporations from taxation,

either for a limited period or perpetually ; but to justify the conclusion that such ex-

emption is granted, it must appear by language so clear and unmistakable as to leave

no doubt of the purpose of the legislature. The power of taxation is one of the high-

est attributes of sovereignty, and the suspension of its exercise as to any persons or

property is not a matter to be presumed or inferred. It must be declared or it will

not be deemed to exist. If the legislature can lay aside a power devolved upon it for

the good of the whole people of the State, for the benefit, of a private party, it must

speak in such unmistakable terms that they will not admit of any reasonable construc-

tion consistent with the reservation of the power. The Delaware Railroad Tax, 18

Wall. 206, 22.5.

" Yielding to the doctrine that immunity from taxation may be granted, that point

being already adjudged, it must be considered as a personal privilege not extending be-

yond the immediate grantee, unless otherwise so declared in express terms. The same

considerations which call for clear and unambiguous language to justify the conclusion

that immunity from taxation has been granted in any instance must require similar

distinctness of expression before the immunity will be extended to others than the

original grantee. It will not pass merely by a conveyance of the property and fran-

chises of a railroad company, although such company may hold its property exempt

from taxation. As we said in iforgan v. Louisiana, 9.3 U. S. 217, 22.3: 'The fran-

chises of a railroad corporation are rights or privileges which are essential to the

operations of the corporation, and without which its road and works would be of little

value ; such as the franchise to run cars, to take tolls, to appropriate earth and gravel

for the bed of its road, or water for its engines, and the like. They are positive

rights or privileges, without the possession of which the road of the company conid

not be successfully worked. Immunity from taxation is not one of them. The
former may be conveyed to a purchaser of the road as part of the property of the

company ; the latter is personal, and incapable of transfer without express statutory

direction.' It is true there are some cases where the term ' privileges ' has been held to

include immunity from taxation, but that has generally been where other provisions of

the Act have given such meaning to it. The later, and, we think, the better opinion

is, that unless other provisions remove all doubt of the intention of the legislature to

include the immunity in the term ' privileges,' it will not be so construed. It can

have its full force by confining it to other grants to the corporation. . . .

" The decree below must therefore be reversed and the cause remanded, with direc-

tions to dismiss the bill, and it is so ordered."

In Yazoo, ^-c. R. R. Co. v. Thomas, 132 U. S. 174, 185 (1889), in citing and fol-

lowing the case in the text, Fuller, C. J., for the court, remarked :
" The court [in

that case] took occasion to reiterate the well-settled rule that exemptions from taxa-

tion are regarded as in derogation of the sovereign authority and of common right,

and, therefore, not to be extended beyond the exact and express requirements of the

language used, construed strictissimi juris." And so Wilm. ^- Weld. R. R., 146 U. S.

279, 294 (1892). Compare Krohik- cV Wash. R. R. Co. v. Mo., 152 U. S. 301, 311

(1894), State v. C. B. Sf K. R. R. Co., 89 Mo. 523.— Ed.
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MOBILE AND OHIO RAILROAD COMPANY v. TENNESSEE.

Supreme Court of the United States. 1894. ,

[153 U. S. 486.]

The case is stated in the opinion.

Mr. E. J. Phelps and Mr. F. W. Whitriclge (with whom was Mr. E. L.
Mussell on the brief), for plaintiff in error; Mr. G. W. Pickle, Attor-

ney-General of Tennessee, 3Ir. M. M. Neil, and 3Ir. J. M. Troiitt,

for defendants in error ; Mr. F. W. Moore, Mr. John E. Wells, Mr.
S. A. Champion, Mr. J. R. Deason, Mr. E. L. Bulloch, Mr. A. W,
Stovall, and 3£r. James M. Head were with them on their briefs.

Mr. Justice Jackson delivered the opinion of the court.

The Federal question presented b}* the writ of error in this case is

whether State statutes, subjecting the propertj' of a railroad corporation

to taxation, impair the obligation of the contract contained in an ex-

emption clause of the company's charter?

It arises in this way : The State of Tennessee and certain counties

therein in February, 1891, filed their bill against the Mobile and Ohio

Railroad Company (hereafter styled the railioad company), and its

mortgagee, the Farmers' Loan and Trust Company, to enforce the

collection of State and count3' taxes, assessed upon the property, road-

bed, and fixtures of the railroad company for the years 1885 to 1889

inclusive. The defence specially interposed, and which raises the

Federal question in the case, was that the revenue statutes of the State,

enacted subsequent to the granting of the charter, and under which the

taxes sought to be collected were levied, impaired the obligation of the

contract contained in the railroad company's charter, and were there-

fore unconstitutional and void.

The railroad company was chartered b}' an Act of the Legislature of

the State of Tennessee, approved January 28, 1848. The State in

granting the charter reserved no right to amend or repeal the same ; nor

was there any provision either in the Constitution or the general laws of

the State— in existence at the time— which reserved to the State the

right to alter, modify, or repeal the charter. B^' section 11 of the Act

of incorporation it was provided :
" That the capital stock of said com-

pany shall be forever exempt from taxation, and the road, with all

its fixtures and appurtenances, including workshops, warehouses, and

vehicles of transportation, shall be exempt from taxation for the period

of twenty-five years from the completion of the road, and no tax shall

ever be laid on said road or its fixtures which will reduce the dividends

below eight per cent."

Various grounds were alleged in the bill on which the effect of sec-

tion 11 was sought to be avoided, or to show that the railroad company
had waived or forfeited the benefits of the exemption contained in the

last clause thereof. These allegations need not, however, be noticed,



CHAP. IX.] MOBILE AND OHIO RAILROAD CO. V. TENNESSEE. 1685

as the}' were found and adjudged bj' the Supreme Court of Tennessee

against the complainants, and in favor of the railroad company. The
pleadings admitted and the proofs established that since the completion

of the road to its original northern terminus on the Mississippi River, in

April, 1861, the railroad company had neither earned nor declared an}-

dividend, either on its whole line or upon au}- portion of its road lying

in the State of Tennessee. It is also shown that its earnings for the

years 1885 to 1889, inclusive, were insufficient to pay any dividend to

its stock-holders.

The period of twent3--five years from the completion of the road,

referred to in the section, having expired on April 22, 1886, the

Supreme Court of the State disallowed the taxes assessed and claimed

for the years 1885 and 1886, on the ground that they were covered by

the twenty-five year exemption, but adjudged and decreed that the

railroad company was liable to the respective complainants for the taxes

of 1887, 1888, and 1889. . . .

It is contended by counsel for defendants in error that this court is

without jurisdiction to review the judgment of the Supreme Court of

Tennessee, because it was based, or proceeded, upon the ground that

there was no contract in existence between the railroad company and
the State to be impaired, and that the supposed contract was in viola-

tion of the State Constitution of 183-1, and hence not within the power
of the legislature to make. In su|)port of this proposition there are

cited. Railroad Company v. McClure, 10 Wall. 511, 515; Boyd v.

Alabama^ 94 U. S. 645 ; Yazoo and Miss. Valley Railroad v. Thomas,
132 U. S. 174; and New Orleans v. New Orleans Water Works Co.^

142 U. S. 79.

These decisions need not be specially reviewed, for they clearly do
not apply to the case under consideration. It is well settled that the

decision of a State court holding that, as a matter of construction, a

particular charter, or a charter provision does not constitute a contract,

is not binding on this court. The question of the existence or non-

existence of a contract in cases like the present is one which this court

will determine for itself, the established rule being that where the judg-

ment of the highest court of a State, by its terms or necessary operation,

gives effect to some provisions of the State law which is claimed by
the unsuccessful party to impair the contract set out and relied on,

this court has jurisdiction to determine the question whether such a

contract exists as claimed, and whether the State law complained of

impairs its obligation. A brief reference to some of the authorities is

sufficient to show this : . . .

In N'ew Orleans Water Co. v. Louisiana Sugar Co., 125 U. S. 18, 38,

it was said by Mr. Justice Gray, speaking for the court: (1) "When
the State court decides against a right claimed under a contract, and
there was no law subsequent to the contract, this court clearly has no
jurisdiction." (2) " When the existence and construction of a contract

are undisputed, and the State court upholds a subsequent law on the

VOL. II.— 32
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ground that it did not impair the obligation of the admitted contract,

it is equall}- clear that this court has jurisdiction." (3) " When the State

court holds that there was a contract conferring certain rights, and that

a subsequent law did not impair those rights, this court has jurisdiction

to consider the true construction of the supposed contract, and, if it

is of opinion that it did not confer the right affirmed by the State court,

and therefore its obligation was not impaired by the subsequent law,

may, on that ground, affirm the judgment." (4) " So, when the State

court upholds the subsequent law on the ground that the contract did

not confer the right claimed, this court may inquire whether the supposed

contract did give the right, because, if it did, the subsequent law cannot

be upheld." . . .

Also, in Huntington v. Attrill, 146 U. S. 657, 684, the court said :

"The case in this regard is analogous to one arising under the clause

of the Constitution which forbids a State to pass any law impairing the

obligations of contracts, in which, if the highest court of the State decide

nothing but the original construction and obligation of a contract, this

court has no jurisdiction to review the decision ; but if the State court

gives effect to a subsequent law which is impugned as impairing the

obligations of a contract, this court has power, in order to determine

whether any contract has been impaired, to decide for itself what the

true construction of the contract is." . . . [Here a considerable number

of other cases are cited to the same point.]

The grounds upon which the Supreme Court of the State held that

the contract, claimed by the railroad company under the eleventh sec-

tion of its charter, was invalid, in no way affects the jurisdiction of this

court. The legal existence of the contract itself, and its proper con-

struction, is necessarily involved in the question of the alleged impair-

ment of the obligation thereof.

It appears from the decree of the Supreme Court of the State that

the exemption clause relied on by the plaintiffs in error was held to be

invalid on two grounds : First, that it was in conflict with section 28, arti-

cle 2, of the State Constitution of 1834 ; and, second, it was invalid and

unenforceable for vagueness and uncertainty, because it did not appear

from the clause, or otherwise in the charter, upon what the dividends

were to be declared, inasmuch as there was no amount or limit of capital

stock fixed in the charter, and no means provided for either fixing the

same or for ascertaining the dividends thereon.

This last ground on which the court rested its judgment is manifestly

unsound, for the clause in question, that " no tax shall ever be laid on

said road or its fixtures which will reduce the dividends below eight per

cent," is clearly not so incapable of any reasonable construction as to

be void. On the contrary', its terms are plain and unambiguous. The

only matter involving construction or interpretation is the meaning to

be attached to the term " dividend." It admits of no question that

the word "dividend" mentioned therein has reference to dividends on

the capital stock of the company held and owned by its share-holders.
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The term " dividend" in its technical as well as in its ordinaiy accepta-

tion means that portion of its profits which the corporation, b3- its direc-

tory, sets apart for ratable division among its share-holders. Lockhart

V. Van Alstyne, 31 Michigan, 76 ; Boone on Corporations, s. 125. . . .

It must be assumed that the Legislature of Tennessee used the term

"dividends," in the exemption clause under consideration, in the gen-

eral sense indicated, and had reference to that portion of the net earn-

ings of the company which legitimatel}' constituted profits and could be

rightfullj' apportioned or distributed among share-holders. There is no

difficulty in ascertaining the amount of such profits in an}- year, and the

stock actualk issued being fixed, it is hard to understand how it could

be held that the exemption clause was void and unenforceable for want

of certaint}'. The law regards that as certain which is capable of being

ascertained and definitel}' fixed. The State cannot complain that no

method has been provided for ascertaining the amount of profits applica-

ble to the payment of the designated dividends. That is a matter purely

of administration, which does not touch in anj' way the validity of the

contract embodied in the exemption clause. . . .

It being settled that there was no requirement of the Constitution that

all property should be taxed, and that the Legislature of Tennessee,

under the Constitution of 1834, had the power to grant exemption from

taxation in charters of incorporations, and that such charters, after

acceptance, became binding and irrevocable contracts, the real contro-

versy in tlie present case, while extremel}' important in its consequences

to both the State and tlie railroad compan}-, lies within a very narrow
compass, and turns upon the proper construction of the last clause of

section 11 of the charter, which provides that " no tax shall ever be laid

on said road or its fixtures which will reduce the dividends below eight

per cent."

Does this clause constitute an immunity, fixed, special, conditional,

or contingent, from taxation ?

It is undoubtedly a part of the contract of exemption from taxation

contained in the eleventh section of the charter, and as such the corpo-

ration is entitled to the benefit thereof. The meaning and intent of the

provision was clearly a stipulation on the part of the legislature to forego

the exertion of its taxing power to the extent of allowing the corporation

to pay its share-holders eight per cent dividends from the net earnings

of the compan}'. The manifest object of -the clause was to invite and
encourage the investment of private capital in the enterprise of build-

ing the road. By the previous clauses of the section the capital stock was
exempt from taxation forever, and the road, with all its fixtures and
franchises, was exempt for the period of twenty-five years from its com-
pletion. These exemptions were primarily for the benefit of the corpo-

ration. The shares of stock were subject to taxation against the owners
or holders thereof, and this last clause was clearly intended for their

benefit to the extent of securing, as far as an immunity from taxation

would do so, any reduction of dividends on their stock below eight per

cent per annum.
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Tlie constitutional power to grant exemption, wholly or partiallj-, and
for fixed or indefinite periods, necessarily includes the power to exempt
upon conditions or contingencies which are to happen in the future.

To hold that an exemption is good for a term of years, and is not

good if made to depend upon a plain contingency b}' which it ma}" take

eflfect in some years and not in others, is, as counsel for the plaintiffs in

error justly insist, a distinction neither sound in principle nor supported

by authority.

The intent and purpose of the clause in question are clear, not only

from its language, but from the history and circumstances preceding

and surrounding the grant of the charter. The State Constitution of

1834 declared that a well-regulated system of internal improvement
should be encouraged. The incorporating Act recited that " it is deemed
a matter of vital importance to this State that a direct communication
b}' railroad to the Gulf of Mexico be established." The State was
practically without railroad facilities and needed a line of transportation

extending through the interior of its western division, and connecting

it with the Gulf of Mexico on the south and the Mississippi River and

its tributaries on the north. Its special interest in the road in question

was manifested by the third section of the charter, which " required

the company to open books for the subscription of shares in the capital

stock of the company in the State of Tennessee, so as to afford citizens

of the State an opportunity to take stock to the amount of one-fourth

of the capital of the company ;
" and to induce its own citizens, as well

as outside capitalists, to invest and risk their monej' in the enterprise,

more or less hazardous, was the manifest object of the exemption con-

tained in section 11 of the railroad company's charter, the latter clause

of which was especiall}' designed to secure or to give an assurance of a

reasonable return to the parties taking the stock of the compan}- by

postponing the taxing power of the State to the payment of the

designated dividends. . . .

In dealing with an exemption from taxation, like that under consid-

eration, good faith is required on the part of both parties to the contract.

While the State may not impair or restrict its operation, neither may
the railroad company enlarge it at will and without limitation. It is

not shown that the railroad company has made any improper or fictitious

increase, either of its capital stock or of its bonded indebtedness. On
the contrar}", the proof establishes that the par value of the 53,206

shares of capital stock outstanding was realized therefor, dollar for

dollar, and this amount of capital stock, together with the existing

bonded indebtedness of the company', represents the cost of construct-

ing and equipping the railroad. The legislature, in granting the ex-

emption in question, doubtless had in contemplation the cost of the

enterprise, and may have intended the iramunitj' from taxation to be

estimated on that basis, as in the Mississippi charter.

But however this ma}- be, in sustaining the validity of the exemption

in the present case we do not mean to be understood as holding that
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the railroad company has the right in its discretion, hereafter, to issue

additional capital stock, or to increase its bonded indebtedness, even for

legitimate purposes, and have the same taken into consideration upon

the question of its liabilit}- for taxation under the eight per cent divi-

dend clause of the charter.

Our conclusion upon the whole case, which has received careful con-

sideration, is that the decree of the Supreme Court of the State declaring

the exemption clause of the company's charter void, and holding the

statutes of the State, under which the taxes sought to be collected were

levied, to be valid and constitutional, was erroneous.

Judgment reversed and cause I'emanded to the Supreme Court of the

State of Tennessee for further proceedings not inconsistent icith

this ojyinion.

Mr. Chief Justice Fuller, with whom concurred Mr. Justice Gray,

Mr. Justice Brew^er, and Mr. Justice Shiras, dissenting.

In my opinion, the judgment of the Supreme Court of Tennessee

should be affirmed. It is well settled that the taxing power of a State

cannot properl}' be held to have been relinquished in any instance,

unless tlie deliberate purpose of the State to that effect clearly appears.

P^xemption therefrom is in derogation of the sovereign authority and

of common right, and, therefore, not to be extended beyond the exact

and express requirements of the grant, construed strictissimi Juris.

An exemption is claimed in this case under the eleventh section of the

compan3''s charter from the State of Tennessee. . . . The reasonable

meaning of this section seems to me plainly to be that the capital stock

is exempted forever, and the road, its fixtures, etc., for twenty-five years

from the completion of the road, after which the exemption has spent its

force, and the road, fixtures, etc., become taxable, but the taxation must

be so laid as not to reduce the dividends below eight per cent. The
closing words prescribe a rule of taxation, and do not operate to con-

tinue an exemption which has expired by the express terms of the

grant. What is forbidden is the la3'ing of a tax in such manner as

will produce a particular result. If this be not clear, as I think it is,

yet any other construction is certainly not so, and doubt is fatal to the

claim.

If the exemption exists as insisted, then the capital stock is free from

taxation forever, and the road and its property is likewise free until,

after deducting from its earnings all expenses, fixed charges (which

include interest on all its bonded debt), and eight per cent upon its

capital stock, there remains a surplus sufficient to pay all the taxes on

its property according to the current rate. By the company's Alabama
charter it was provided that the capital stock should not exceed ten

millions ; the Mississippi Act set forth that Act in full ; the Tennessee

Act provided that the citizens of that State might subscribe to the

amount of one-fourth of the capital. So far as the eleventh section

is concerned, the amount of capital stock at an}' particular time, or

what the taxes on the company's property in any particular yeav might
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be, is left undefined. The view contended for practically leaves it to

the company to say when it may be taxed and when not ; and while

a State must be held to the bargains it makes, however improvident, it

ought not to be held to have made such a contract as it is argued this is,

unless its terms are so i)lain as not to be open to construction.

The dilTerence between this provision and that in the company's char-

ter in Mississippi, referring to the same subject, is significant. The
latter reads: "That whenever any portion of said railroad shall be

completed through this State, and is paying an interest of eight per cent

per annum on its cost, and not before, such portion may be taxed the

same percentage, and no more, upon the capital expended in the con-

struction thereof, as lands in this State shall be taxed." That difference

explains why the Supreme Courts of Mississippi and Tennessee arrived

at different conclusions.

In a certain line of cases, absolute exemptions from taxation have

been recognized as secured in consideration of certain amounts to be

paid, sometimes called taxes, although really- merely the consideration

paid as under contract ; but the principle of commutation has no appli-

cation here.

I concur with the Supreme Court of Tennessee in regarding the last

part of the eleventh section as prescribing a special and discriminative

rule of taxation ; and as that court held it void as such, because in

conflict with the equality and uniformity clause of the Constitution of

1834, that conclusion should be accepted.

I am constrained, therefore, to dissent from the opinion and judgment

just announced, and am authorized to sa}' that Mr. Justice Gray, Mr.
Justice Brewer, and Mr. Justice Shiras concur in this dissent.

TOMLINSON V. JESSUP.

Supreme Court of the United States. 1872.

[15 Wall. 454.]

Appeal from the Circuit Court for the District of South Carolina ; the

case being this : Jessup, of New York, an owner of a number of shares

in the Northeastern Railroad Company, a corptjration created in 1851

6y the State of South Carolina, filed a bill in the court below against

Tomlinson and others, officers of the State of South Carolina, to enjoin

them from levying a tax on the property of the road. The question

was whether the propert3' was liable to taxation under the legislation

of the State. . . . The court below granted an injunction; at first

temporar}', and then final ; and from the final injunction the officers

of the State appealed.

3Iessrs. D. T. Corhin and D. H. Chamberlain, for the appellants

;

T. G. Barker, contra.
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Mr. Justice Field delivered the opinion of the court.

The Constitution of South Carolina, adopted in 1868, declares that

the property of corporations then existing or thereafter created, shall be

subject to taxation, except in certain cases, not material to the present

inquiry. The subsequent legislation of the State carried out this re-

quirement and provided for the taxation of the property of railroad

companies ; and the question presented is, whether the Act of Decem-

ber, 18.55, to amend the charter of the Northeastern Railroad Company,

exempted the property of that compan\' from such taxation. The
company was incorporated in 1851, and at that time a general law of

the State was in existence, passed in 1841, which enacted that the

charter of every corporation subsequently granted, and any renewal,

amendment, or modification thereof, should be subject to amend-

ment, alteration, or repeal b}' legislative authority', unless the Act
granting the charter or the renewal, amendment, or modification, in

express terms excepted it from the operation of that law. The pro-

visions of that law, therefore, constituted the condition upon which

ever}' charter of a corporation subsequently granted was held, and upon

which every amendment or modification was made. The}' were as

operative and as much a part of the charter and amendment, as if

incorporated into them.

The Act amending the cliarter of the Northeastern Railroad Com-
paii}', passed in December, 1855, provided that the stock of the com-

pany, and the real estate it then owned, or might thereafter acquire,

connected with or subservient to the works authorized b}' its charter,

should be exempted from taxation during the continuance of the

charter. This Act contained no clause excepting the amendment
from the provisions of the general law of 1841. It was, therefore,

itself subject to repeal by force of that law.

It is true that the charter of the company when accepted by the cor-

porators constituted a contract between them and the State, and that

the amendment, when accepted, formed a part of the contract from that

date and was of the same obligatory character. And it ma}' be equally

true, as stated by counsel, that the exemption from taxation added
greatly to the value of the stock of the company, and induced the

plaintiff to purchase the shares held by him. But these considerations

cannot be allowed any weight in determining the validity of the sub-

sequent taxation. The power reserved to the State by the law of 1841

authorized any change in the contract as it originally existed, or as

subsequently modified, or its entire revocation. The original corpora-

tors, or subsequent stock-holders, took their interests with knowledge

of the existence of this power, and of the possibility of its exercise at

any time in the discretion of the legislature. The object of the reser-

vation, and of similar reservations in other charters, is to prevent a

grant of corporate rights and privileges in a form which will preclude

legislative interference with their exercise if the public interest should

at any time require such interference. It is a provision intended to
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preserve to the State control over its contract with the corporators,

which without tliat provision would be irrepealable and protected from

an\' measures affecting its obligation.

There is no subject over which it is of greater moment for the State

to preserve its power tlian that of taxation. It has nevertheless been

held by this court, not, however, without occasional earnest dissent

from a minorit}-, that the power of taxation over particular parcels of

property, or over property of particular persons or corporations, ma}'

be surrendered b}- one legislative body, so as to bind its successors and

the State. It was so adjudged at an early day in New Jersey v. TFi7-

son, 7 Cranch, 164 ; the adjudication was affirmed in Jefferson Bank v.

Skelly, 1 Black, 436, and has been repeated in several cases within the

past few years, and notably so in the cases of The Home of the Friend-

less V. House, 8 Wallace, 430, and Wilmington Railroad v. Heed,

13 Id. 264. In these cases, and in others of a similar character, the

exemption is upheld as being made upon considerations moving to the

State which give to the transaction the character of a contract. It is

thus that it is brought within the protection of the Federal Constitu-

tion. In the case of a corporation the exemption, if originally made in

the Act of incorporation, is supported upon the consideration of the

duties and liabilities which the corporators assume b}" accepting the

charter. When made, as in the present case, by an amendment of

the charter, it is supported upon the consideration of the greater effi-

ciency with which the corporation will thus be enabled to discharge the

duties originally assumed by the corporators to the public, or of the

greater facilit}- with which it will support its liabilities and carry out

the purposes of its creation. Immunity from taxation, constituting in

these cases a part of the contract with the government, is, by the

reservation of power such as is contained in the law of 1841, subject

to be revoked equally with any other provision of the charter whenever

the legislature may deem it expedient for the public interests that the

revocation shall be made. The reservation affects the entire relation

between the State and the corporation, and places under legislative

control all rights, privileges, and immunities derived b}' its charter

directly from the State. Rights acquired by third parties, and which

have become vested under the charter, in the legitimate exercise of its

powers, stand upon a different footing ; but of such rights it is unnec-

essary to speak here. The State only asserts in the present case the

power under the reservation to modify its own contract with the cor-

porators ; it does not contend for a power to revoke the contracts of

the corporation with other parties, or to impair any vested rights

thereby- acquired.

Decree reversed, and the cause remanded with directions to

J)is77iiss the suit.^

1 And so Louisv. Water Co. v. Clark, 143 U. S. 1 (1891). In Ham. Gas Light, ^c.

Co. V. Hamilton, 146 U. S. 258, 270 (1892), Harlan, J., for the court, said : "A legis-

lative grant to a corporation of special privileges, if not forbidden by the Constitution,
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SINKING-FUND CASES.

UNION PACIFIC RAILROAD COMPANY v. UNITED STATES.

CENTRAL PACIFIC RAILROAD COMPANY v. GALLATIN.

Supreme Court of the United States. 1878.

[99 U. S. 700.]

Appeal from the Court of Claims. Appeal from the Circuit Court

of the United States for the District of Cahfornia.

The Union Pacific Railroad Company filed its petition in the Court

of Claims against the United States. The court found the following

facts :
—

1. That during the month of Jul}', 1878, the claimant, at the request

may be a contract ; but where one of the conditions of the grant is that the legislature

may alter or revoke it, a law altering or revoking, or which has the effect to alter or

revoke, the exclusive character of such privileges, cannot be regarded as one impairing

the obligation of the contract, whatever may be the motive of the legislature, or how-

ever harshly such legislation may operate, in the particular case, upon the corporation

or parties affected by it. The corporation, by accepting the grant subject to the legis-

lative power so reserved by the constitution, must be held to have assented to such

reservation."

In citing this passage, in People v. Cool; 148 U. S. 397, 412 (189.3), the court

(Jackson, J.), said: "This principle should be especially maintained and applied in

cases like the present, where the taxing power of the State is involved." Compare

McCardless v. Rkhm. SfC. R. R. Co., 38 So. Ca. 103 (1892) ;
Leep v. St. Louis, ^c.

Rij. Co., 25 S. W. Rep. 75, 81 (Ark. 1894) ; State v. Brown Man. Co., 25 Atl. Rep. 246

(R. I. 1892).

In Neiv Jersey v. Yard, 95 U. S. 104, 111 (1877), Milleu, J., for the court, said
:

" The case before us differs from those in which, by the Constitution of some of the

States, this right to alter, amend, and repeal all laws creating corporate privileges

becomes an inalienable legislative power. The power thus conferred cannot be limited

or bargained away by any Act of the legislature, because the power itself is beyond

legislative control. The right asserted in this case to amend or repeal legislative

grants to corporations, being itself but the expression of the will or purpose of the

legislature for one particular session or term of the State of New .Jersey, cannot bind

any succeeding legislature which may choose to make a grant or a contract not subject

to be altered or repealed; or, if any succeeding legislature to that of 1846, which

enacted that ' the charter of every corporation which shall hereafter be granted by the

legislature shall be subject to alteration, suspension, and repeal in the discretion of the

legislature,' shall grant a charter or amend a charter, declaring in the Act that it shall

not be subject to alteration and repeal, the former Act is of no force in that case. So

it can by a general law repeal this general reservation of the right to repeal, and all

special reservations in separate charters. . . . The writer of this opinion has always

believed, and believes now, that one legislature of a State has no power to bargain

away the right of any succeeding legislature to levy taxes in as full a manner as the

Constitution will permit. But, so long as the majority of this court adhere to the con-

trary doctrine, he must, when the question arises, join with the other judges in con-

sidering whether such a contract has been made." It was held that in this case such

a contract had been made. — Ed.
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of the defendant, transported troops of the United States over the

claimant's road, as averred in the petition.

2. That the amount and value of said service so rendered b}- the claim-

ant for the defendant, as stated in proposition first, was and is the sum
of 810,451.73, the same being fair and reasonable compensation for

said service, and not exceeding the amounts paid by private parties for

the same kind of service.

3. That said amount was duly allowed and audited by the acccount-

ing officers of the treasury for the said service, on the eighth day of

October, 1878.

4. That on the twenty-eighth da}' of October, 1878, the claimant

demanded of the defendant the one-half of the said sum, to wit,

$5,225.68|, and protested against the paj'ment of said one-half into

any sinking-fund, or its application to the payment of bonds issued by

the United States to said comi)any, or to the interest thereon, and

against the retention of said one-half by the United States on an}* ac-

count whatever.

5. That on the fourth day of November, 1878, the proper officers of

the Treasury Department of the United States issued a warrant, No.

5950, for the said amount of $10,451.73, on account of the transporta-

tion aforesaid.

6. That on the fifth day of November, 1878, the Secretary of the

Treasury refused to pay the said one-half to the claimant, giving as his

reason therefor that the same was required by an Act of Congress, ap-

proved May 7, 1878, hereinafter referred to, to be turned into a sinking-

fund, as provided in said Act.

7. That on Nov. 6, 1878, a draft to the order of the Secretary of

the Treasury, assignee of the Union Pacific Railroad Compan}-, for

$10,451.13 was issued. That the Secretary of the Treasury made the

following indorsement on the draft :
—

" Pay to the Treasurer of the United States, to be by him deposited

in the United States Treasury, in general account, on account of

moneys received from the Union Pacific Railroad Company, being the

compensation found due it for transportation performed for the War
Department in July, 1878, and withheld in accordance with the pro-

visions of sect. 2, Act May 7, 1878, as follows:—
" One-half, $5,225.86, on account of reimbursement of interest paid

on bonds issued to the Union Pacific Railroad Company.
" Credit to be given under date of August — , and one-half,

$5,225.87, on account sinking-fund, Union Pacific Railroad Company,

to be carried to credit under sect. 4 of the above Act.

"John Sherman,
"Secretary of the Treasury, Assee. Union Pacific Railroad."

And the Assistant Treasurer of the United States indorsed the same.

8. That the Assistant Treasurer of the United States issued a cer-

tificate of deposit, showing that $10,451.73 on account of moneys re-
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ceived from the Union Pacific Railroad Company', being compensation

found due it for transportation performed in Jul}-, 1878, and witlilield,

etc., have been deposited in the treasur}'.

9. That revenue covering warrants were issued, showing the moneys

before mentioned have been covered into the treasur}-, one- half, viz.

So, 225. 86, on account of reimbursement of interest, and one-half, viz.

$0,225.87, on account of sinking-fund.

10. That the Secretary of the Treasurj- directed the Treasurer of the

United States to purchase at the end of each month five per cent bonds

of the United States, to the amount of the moneys withheld from the

Union and Central Pacific Railroad Companies since July 1, 1878, and

apply the same to the credit of the compan}' from which the mone}'

may have been withheld, the bonds to be registered in the name of the

Treasurer of the United States. In a schedule annexed, the sum of

$5,225.87 appears as having been withheld on this account.

11. That the Treasurer of the United States, in accordance with the

directions above recited, purchased bonds of the funded loan of 1881,

for account of the sinking-fund. Union Pacific Railroad Compan}', to a

large amount.

12. That an appropriation warrant was issued on account of sinking-

fund, Union Pacific Railroad Company, for the amount expended by

tlie Treasurer of the United States in the purchase of five per cent bonds

as befoi'e recited, and there was included in the amount appropriated

the sum of $5,225.87, which had been deposited and covered into the

treasury, as shown in the other findings.

13. That the claimant never assigned or 'n an}- wa}- parted with the

claim sued for ; but the issuing of said warrant mentioned in finding

No. 5, in favor of the Secretary of the Treasury as assignee of the

Union Pacific Railroad Compan}-, and the issuing of the draft on said

warrant, as found in finding No. 7, payable to the order of the Sec-

retar}- of the Treasur}' as assignee of the Union Pacific Railroad Com-
pany, was each the act of the defendant, done without the consent of

the claimant ; and the said warrant and draft were issued in that form

for the purpose of enabling the proper officers of the Treasury Depart-

ment to place the said money in the treasury-, as found in the preceding

findings.

14. That the said amount placed to the credit of the sinking-fund, to

wit, the sum of $5,225.87, as hereinbefore found, is the one half of the

mone}' earned b}- the claimant, as found in the above findings, Nos. 1

and 2, and for which half this action is prosecuted.

The court adjudged that the petition be dismissed, and the company
thereupon appealed.

Gallatin, a stock-holder of the Central Pacific Railroad Company,
filed his bill ogainst it and the persons constituting its board of direc-

tors, to compel them to comply with the requirements of the said Act of

May 7, 1878. He alleges that the 1)oai(l !i;is threatened to disregard
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them and that, Aug. 27, 1878, it declared a dividend of one per cent upon

the capital stock of the compan}-, payable out of the earnings accumu-

lated since June 30, 1878, altliough the company was then in default in

respect of the payment of five per cent of tlie net earnings as required

b}^ the said Act ; that one of the consequences of its conduct, if per-

sisted in, will be a forfeiture of the company's property and franchises,

to his irreparable injury. He prays for an injunction to restrain the

directors from paying a dividend while the company is in default in

respect to any of the terms, requirements, or provisions of said Act,

and from doing an}' other or furtlier thing whatever in the premises in

contravention or disregard thereof, or that will jeopardize or imperil,

or cause or tend to cause, thereunder a forfeiture of any of the rights,

privilviges, grants, or franchises derived or obtained bj- said company
from the United States.

Tlie defendants filed a demurrer, which was overruled, and on their

declining to answer, the court passed a decree in conformit}- with the

prayer of the bill. Thej' thereupon appealed. . . .

[An Act of Congress of July 1, 1862 (12 Stat. 489), as amended by
an Act of 1864, incorporated the Union Pacific Railroad Co. to con-

struct a railroad and telegraph from longitude 100° west from Green-

wich to the western boundary of Nevada, with a laud grant and various

privileges, and promised an issue to the company of United States

thirtj'-year six per cent bonds at the rate of $1,000 for each twenty

miles of completed road, the repayment of the amount thereof to be

secured by a first mortgage on the line and property of the company.

Section 6 of the statute was as follows :
—

" Sect. 6. That the grants aforesaid are made upon condition that said company
shall pa}' said bonds at maturity, and shall keep said railroad and telegraph line in re-

pair and use, and shall at all times transmit despatches over said telegra])h line, and

transport mails, troops, and munitions of war, supplies and public stores upon said

railroad for the government, whenever required to do so by any department thereof,

and that the government shall at all times iiave the preference in the use of the same

for all the purposes aforesaid (at fair and reasonable rates of compensation, not to ex-

ceed the amounts paid by private parties for the same kind of service) ; and all com-

pensation [by Act of 1864 reduced to half] for services rendered for the government

shall be applied to the payment of said bonds and interest until the whole amount is

fully paid. Said company may also pay the United States, wholly or in part, in the

same or other bonds, treasury notes, or other evidences of debt against the United

States, to be allowed at par ; and after said road is completed, until said bonds and in-

terest are paid, at least five per centum of the net earnings of said road shall also

be annually applied to the payment thereof."

The Central Pacific Company of California, incorporated bj- that

State, was authorized b}' the same statute to construct its road from

the Pacific Ocean eastward until it connected with the Union Pacific

Railroad, upon similar terms. The United States was to have the

right, in case of unreasonable delay on the part of the companies, to

cause ths roads to be built at the cost of the corporations, and if a con-

tinuous through line was not finished by July 1, 1876, the whole prop-
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erty was to be forfeited to the United States. Section 18 was as

follows :
—

" Sect. 18. That whenever it appears that the net earnings of the entire road and
telegraph, including the amount allowed for services rendered for the United States,

after deducting all expenditures, — including repairs, and the furnishing, running,

and managing of said road,— shall exceed ten per centum upou its cost (exclusive of

the five per centum to be paid to the United States), Congress may reduce the rates of

fare thereon, if unreasonable in amount, and may fix and establish the same by law.

And the better to accomplish the object of this Act, namely, to promote the public in-

terest and welfare by the construction of said railroad and telegraph line, and keeping

the same in working order, and to secure to the government at all times (but particu-

larly in time of war) the use and benefits of the same for postal, military, and other

purposes. Congress may at any time — having due regard for the rights of said com-

panies named herein— add to, alter, amend, or repeal this Act."

An Act of July 2, 1864 (13 Stat. 356), allowed the companies to

issue their own first mortgage bonds on each section of the road, as

completed, to an amount equal to the bonds of the United States issued

to the road, and corresponding to those bonds in date, rate of inter-

est, and otherwise, and the lien of the United States bonds previously

established was subordinated to these bonds of the compan}', except as

to the provisions of section six.

On May 7, 1878, an Act was passed (20 Stat. 56), to amend those just

referred to, reciting the issue, under the foregoing statutes, by the United

States and b}- the corporations of large amounts of bonds still out-

standing, and the payment of large amounts of interest on its bonds by
the United States. This Act provided what should be deemed to be net

earnings, and required that all tlie compensation which should become
due to the corpoi-ations for government work should be retained bv the

government, and half of it paid into a sinking-fund. The Act went on
to establish in the United States Treasury a sinking-fund, to be in-

vested in government bonds. This fund was to be credited with the

said one-half of the compensation for government work, and with

$1,200,000 in the case of the Central Pacific Railroad Company, and
$850,000 in the ca.se of the other corporation, to be paid in by the com-
panies February 1, j^early, or so much thereof as should make, with

what was before provided for, twentj'-five per cent of the net earnings

of the companj'. No dividends were to be declared until such paj'-

raents were made. This fund was to be applied, in the case of each
company, to the protection of the bonds of the United States and of

any securities having a prior lien. A lien was created upon all the

franchises and property of the companies for all sums due or thereby
required to be paid to the United States ; and the requirements of the

Act were to be enforced by forfeiture of all the franchises and other

property of the companies. The right to further amend or alter and to

repeal the previous Acts, as well as the present one, was declared.

In 1864 the State of California had passed an Act in aid of the U. S.

Act of 1862 ; and in 1866 Nevada had passed a similar Act.]

The cases were heard at the same time.
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Mr. Samuel Shellaharger and Mr. Jeremiah M. Wilson, for the

Union Pacific Railroad Company ; The Attorney- General and Mr.

Edwin B. Smith, Assistant Attorney-General, for the United States
;

3Ir. Benjamin 11. Hill and Mr. S. W. Sanderson, for the Central Pa-

cific Raih-oad Company, and Mr. George H. Williams, for Gallatin.

Mr. Chief Justice Waite delivered the opinion of the court.

The single question presented by the case of the Union Pacific Rail-

road Company is as to the constitutionality of that part of the Act of

May 7, 1878, which establishes in the treasury of the United States a

sinking-fund. The validity of the rest of the Act is not necessarily

involved.

It is our duty, when required in the regular course of judicial pro-

ceedings, to declare an Act of Congress void if not within the legislative

power of the United States ; but this declaration should never be made

except in a clear case. Every possible presumption is in favor of the

validity of a statute, and this continues until the contrary is shown be-

yond a rational doubt. One branch of the government cannot encroach

on the domain of another without danger. The safety of our institu-

tions depends in no small degree on a strict observance of this salutary

rule.

The United States cannot any more than a State interfere with pri-

vate rights, except for legitimate governmental purposes. They are not

included within the constitutional prohibition which prevents States from

passing laws impairing the obligation of contracts, but equally with the

States they are prohibited from depriving persons or corporations of

property without due process of law. They cannot legislate back to

themselves, without making compensation, the lands they have given

this corporation to aid in the construction of its railroad. Neither

can they by legislation compel the corporation to discharge its obli-

gations in respect to the subsidy bonds otherwise than according to

the terms of the contract already made in that connection. The United

States are as much bound by their contracts as are individuals. If

they repudiate their obligations, it is as much repudiation, with all the

wrong and reproach that term implies, as it would be if the repudiator

had been a State or a municipality or a citizen. No change can be

made in the title created by the grant of the lands, or in the contract

for the subsidy bonds, without the consent of the corporation. All this

is indisputable.

The contract of the company in respect to the subsidy bonds is to

pay both principal and interest when the principal matures, unless the

debt is sooner discharged by the application of one-half the compensa-

tion for transportation and other services rendered for the government,

and the five per cent of net earnings as specified in the charter. This

was decided in Union Pacific Railroad Co. v. United States, 91

U. S. 72, The precise point to be determined now is, whether a stat-

ute which requires the company in the management of its affairs to set

aside a portion of its current income as a sinking-fund to meet this and
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other mortgage debts when the\' mature, deprives the company of its

property without due process of law, or in any other way improperly in-

terferes with vested rights.

This corporation is a creature of the United States. It is a private

corporation created for public purposes, and its property is to a large

extent devoted to public uses. It is, therefore, subject to legislative

control so far as its business affects the public interests. Chicago,

Burlington^ & Quincy Railroad Go. v. lowa^ 94 U. S. 155.

It is unnecessary to decide what power Congress would have had over

the charter if the right of amendment had not been reserved ; for, as

we think, that reservation has been made. In the Act of 1862, sect. 18,

it was accompanied b}' an explanatory statement showing that this had

been done " the better to accomplish the object of this Act, namel}-,

to promote the public interest and welfare b}- the construction of said

raih'oad and telegraph line, and lieeping tlie same in working order, and

to secure to the government at all times (but especially in time of war)

the use and benefits of the same for postal, military, and otlier pur-

poses," and b}- an injunction that it should be used with "due regard

for the rights of said companies." In the Act of 1864, however, there

is nothing except the simple words (sect. 22) ••' that Congress maj' at

any time alter, amend, and repeal this Act." Taking both Acts to-

gether, and giving the explanatory statement in that of 1862 all the

effect it can be entitled to, we are of the opinion that Congress not onl3'

retains, but has given special notice of its intention to retain, full and
complete power to make such alterations and amendments of the char-

ter as come within the just scope of legislative power. That this power
has a limit, no one can doubt. All agree that it cannot be used to take

away property already acquired under the operation of the charter, or

to deprive the corporation of the fruits actually reduced to possession

of contracts lawfully made ; but, as was said by this court, through
Mr. Justice Clifford, in Miller v. The State, 15 Wall. 498, " It may
safely be affirmed that the reserved power may be exercised, and to

almost any extent, to carry into effect the original purposes of the

grant, or to secure the due administration of its affairs, so as to pro-

tect the rights of stock-holders and of creditors, and for the proper
disposition of its assets ;

" and again, in Holyoke Companj v. Lyman,
Id. 519 : "To protect the rights of the public and of the corporators,

or to promote the due administration of the affairs of the corporation."

Mr. Justice Field, also speaking for the court, was even more explicit

when, in Tomlinson v. Jessup, Id. 459, he said :
'' The reservation af-

fects the entire relation between the State and the corporation, and places
under legislative control all rights, privileges, and immunities derived by
its charter directly from the State ;

" and again, as late as Kailroad Com-
imny v. Maine, 96 U. S. 510: "By the reservation ... the State re-

tained the power to alter it [the charter] in all particulars constituting

the grant to the new company, formed under it, of corporate riijhts,

privileges, and immunities." Mr. Justice Swayne, in Shields v. OhiOf
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95 U. S. 324, saj-s, by way of limitation : " Tlie alterations must be
reasonable ; they must be made in good faith, and be consistent with

the object and scope of the Act of incorporation. Sheer oppression

and wrong cannot be inflicted under the guise of amendment or alter-

ation." The rules as here laid down are fully sustained b}' authority.

Further citations are unnecessar}-.

Giving full effect to the principles which have thus been authorita-

tively stated, we think it safe to sa}', that whatever rules Congress

might have prescribed in the original charter for the government of the

corporation in the administration of its affairs, it retained the power to

establish b}- amendment. In so doing it cannot undo what has alread}'

been done, and it cannot unmake contracts that have already been

made, but it may provide for what shall be done in the future, and may
direct what preparation shall be made for the due performance of con-

tracts already' entered into. It might originally have prohibited the

borrowing of money on mortgage, or it might have said tliat no bonded
debt should be created without ample provision by sinking-fund to

meet it at maturity. Not having done so at first, it cannot now by di-

rect legislation vacate mortgages alread}' made under the powers origi-

nall}' granted, nor release debts alread}' contracted. A prohibition

now against contracting debts will not avoid debts already incurred.

An amendment making it unlawful to issue bonds payable at a distant

day, without at the same time establishing a fund for their ultimate

redemption, will not invalidate a bond already out. All such legislation

will be confined in its operation to the future.

Legislative control of the administration of the affairs of a corpora-

tion may, however, ver}' properly include regulations by which suitable

provision will be secured in advance for the payment of existing debts

when they fall due. If a State under its reserved power of charter

amendment were to provide that no dividends should be paid to stock-

holders from current earnings until some reasonable amount had been

set apart to meet maturing obligations, we think it would not be seri-

ously contended that such legislation was unconstitutional, either

because it impaired the obligations of the charter contract or deprived

the corporation of its property without due process of law. Take the

case of an insurance company dividing its unearned premiums among
its stock-holders without laying by anything to meet losses, would any

one doubt the power of the State under its reserved right of amend-

ment to prohibit such dividends until a suitable fund had been estab-

lished to meet losses from outstanding risks? Clearly not, we think,

and for the obvious reason that while stock-holders are entitled to re-

ceive all dividends that may legitiraatel}' be declared and paid out of

the current net income, their claims on the property of the corporation

are always subordinate to those of creditors. The property of a cor-

poration constitutes the fund from which its debts are to be paid, and

if the officers improperly attempt to divert this fund from its legitimate

uses, justice requires that they should in some way be restrained. A
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court of equity would do this, if called upon iu an appropriate manner

;

and it needs no argument to show that a legislative regulation which

requires no more of the corporation than a court would compel it to do

without legislation is not unreasonable.

Such a regulation, instead of being destructive in its character, would

be eminently conservative. Railroads are a peculiar species of prop-

erty, and railroad corporations are in some respects peculiar corpora-

tions. A large amount of money is required for construction and

equipment, and this to a great extent is represented by a funded debt,

which, as well as the capital stock, is sought after for investment, and

is distributed widely among large numbers of persons. Almost as a

matter of necessity it is difficult to secure any concert of action among

the different classes of creditors and stock-holders, and consequently

all are compelled to trust in a great degree to the management of the

corporation by those who are elected as officers, without much, if any,

opportunity for personal supervision. The interest of the stock-hold-

ers, who, as a rule, alone have the power to select the managers, is not

unfrequently antagonistic to those of the debt-holders, and it therefore

is especially proper that the government, whose creature the corporation

is, should exercise its general powers of supervision, and do all it rea-

sonably may to protect investments in the bonds and stock from loss

through improvident management.

No better case can be found for illustration than is presented by the

history of this corporation. Without undertaking in any manner to

cast censure upon those by whose matchless energy this great road

was built and, as if by magic, put into operation, it is a fact which can-

not be denied, that, when the road was in a condition to be run, its

bonds and stocks represented vastly more than the actual cost of the

labor and material which went into its construction. Great undertak-

ings like this, whose future is at the time uncertain, requiring as they

do large amounts of money to carry them on, seem to make it neces-

sary that extraordinary inducements should be held out to capitalists to

enter upon them, since a failure is almost sure to involve those who

make the venture in financial ruin. It is not, however, the past "with

which we are now to deal, but rather the present and the future. We
are not sitting in judgment upon the history of this corporation, but

upon its present condition. We now know that when the road was

completed its funded debt alone was as follows : First mortgage,

827,232,000, subsidy bonds, $27,236,512, all maturing thirty years

after date, and that the average time of its maturity is during the year

1897. In addition to this are now the sinking-fund bonds, the land-

grant bonds, and the Omaha-bridge bonds, amounting to at least

$20,000,000 more. The interest on the first mortgage and all other

classes of bonds, except the subsid}' bonds, will undoul)tedly be met as

it falls due; but on the subsidy bonds, as has already been seen, no

interest is payal)le, except out of the half of the earnings for govern-

ment service and the five per cent of net earnings, until the maturity of

\oL. n.— 33
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the principal. Thus far, as we have had occasion to observe in the

various suits which have come before us during the past few years, in-

volving an inquiry into these matters, the payments from these sources

have fallen very far short of keeping down the accruing interest, and

according to present appearances it is not probably too much to say

that when the debt is due there will be as much owing the United

States for interest paid as for principal. There will then become due

from this company, in less than twenty years from this date, in the

neighborhood of $80,000,000, secured by the first and subsidy mort-

gages. In addition to this are the capital stock, representing $36,000,000

more, and the funded debt inferior in its lien to that of the subsidy

bonds. All these ditferent classes of securities have become favorites

in the market for investments, and they are widely scattered at home
and abroad. They have taken to a certain extent the place of the pub-

lic funds as investments. With the exception of the land-grant, which

is first devoted to the payment of the laud-grant bonds, but little if

anything, except the earnings of the company, can be depended on to

meet these obligations when they mature. The company has been in

the receipt of large earnings since the completion of its road, and, after

paying the interest on its own bonds at maturity, has been dividing the

remainder, or a very considerable portion of it, from time to time

among its stock-holders, without laying by anything to meet the enor-

mous debt which, considering the amount, is so soon to become due.

It js eas}' to see that in this way the stock-holders of the present time

are receiving in the shape of dividends that which those of the future

may be compelled to lose. Tt is hardly to be presumed that this great

weight of pecuniary obligation can be removed without interfering

with dividends hereafter, unless at once some preparation is made by

sinking-fund or otherwise to prevent it. Under these circumstances,

the stock-holders of to-day have no [)roperty right to dividends which

shall absorb all the net earnings after paying debts already due. The

current earnings belong to the corporation, and the stock-holders, as

such, have no right to them as against the just demands of creditors.

The United States occupy towards this corporation a twofold rela-

tion, — that of sovereign and that of creditor. United States v. Union

Pacific Railroad Co., 98 U. S. 569. Their rights as sovereign are

not crippled because they are creditors, and their privileges as creditors

are not enlarged by the charter because of their sovereignty. They

cannot, as creditors, demand payment of what is due them before the

time limited by the contract. Neither can they, as sovereign or credit-

ors, require the company to pay the other debts it owes before they

mature. But out of regard to the rights of the subsequent lien-holders

and stock-holders, it is not only their right, but their duty, as sover-

eign to see to it that the current stock-holders do not, in the administra-

tion of the affairs of the corporation, appropriate to their own use that

which in equity belongs to others. A legislative regulation which does

DO more than require them to submit to their just contribution towards
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the paj'inent of a bonded debt cannot in an}- sense be said to deprive

them of their property' without due process of law.

The question still remains, whether the particular provision of this

statute now under consideration comes within this rule. It establishes

a sinking-fund for the paj-ment of debts when thev mature, but does

not pa}^ the debts. The original contracts of loan are not changed.

The}' remain as they were before, and are onlj* to be met at maturity.

All that has been done is to make it the duty of the company to lay b}'-

a portion of its current net income to meet its debts when they do fall

due. In this way the current stock-holders are prevented to some extent

from depleting the treasury' for their own benefit, at the expense of

those who are to come after them. This is no more for the benefit of

the creditors than it is for the corporation itself. It tends to give per-

manency to the value of the stock and bonds, and is in the direct inter-

est of a faithful administration of affairs. It simply compels the

managers for the time being to do what the}' ought to do voluntarih'.

The fund to be created is net so much for the securit}' of the creditors

as the ultimate protection of the public and the corporators.

To our minds it is a matter of no consequence that the Secretar}' of

the Treasury* is made the sinking-fund agent and the Treasury of tlie

United States the depository, or that the investment is to be made in

the public funds of the United States. This does not make the deposit

a payment of the debt due the United States. The dut}' of the manager

of every sinking-fund is to seek some safe investment for the moneys

as they accumulate in his hands, so that when required the}' ma}' be

promptly available. Certainly no objection can be made to the security

of this investment. In fact, we do not understand that complaint is

made in this particular. The objection is to the creation of tlie fund

and not to the investment, if that investment is not in law a payment.

Neither is it a fatal objection that the half of the earnings for services

rendered the government, which by the Act of 1SG4 was to be paid to

the companies, is put into this fund. The government is not released

from the payment. While the money is retained, it is only that it may
be put into the fund, which, although kept in the treasury, is owned by
the company. When the debts are paid, the securities into which the

moneys have been converted that remain undisposed of must be handed
over to the corporation. Under the circumstances, the retaining of the

money in the treasury as part of the sinking-fund is in law a payment
to the company.

Not to pursue this branch of the inquiry any further, it is sufficient

now to say that we think the legislation complained of may be sus-

tained on the ground that it is a reasonable regulation of the adminis-

tration of the aft'airs of the corporation, and promotive of the interests

of the public and the corporators. It takes nothing from the corpora-

tion or the stock-holders which actually belongs to them. It oppresses

no one, and inflicts no wrong. It simply gives further assur.nneo of the

continued solvency and prosperity of a corporation in which the public
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are so largely interested, and adds another guaranty to the permanent

and lasting value of its vast amount of securities.

The legislation is also warranted under the authority by way of

amendment to change or modifj' tlie rights, privileges, and immunities

granted by the charter. The right of the stocli-holders to a division of

the earnings of the corporation is a privilege derived from the charter.

When the charter and its amendments first became laws, and tlie work

on the road was undertalien, it was by no means sure that tlie enter-

prise would prove a financial success. No statutory restraint was then

put upon the power of declaring dividends. It was not certain that the

stock would ever find a place on the list of marketable securities, or

that there would be any bonds subsequent in lien to that of the United

States which could need legislative or other protection. Hence, all

this was left unprovided for in the charter and its amendments as origi-

nally granted, and the reservation of power of amendment inserted

so as to enable the government to accommodate its legislation to the

requirements of the public and the corporation as the\' should be

developed in the future. Now it is known that the stock of tlie

company has found its wa}' to the markets of the world ; tliat large

issues of bonds have been made be3-ond what was originall3' contem-

plated, and that the company has gone on for years dividing its earn-

ings without any regard to its increasing debt, or to the protection of

those whose rights may be endangered if this practice is permitted to

continue. For this reason Congress has interfered, and, under its

reserved power, limited the privilege of declaring dividends on current

earnings, so as to confine tlic stock-holders to what is left after suitable

provision has been made for tlie protection of creditors and stock-hold-

ers against the disastrous consequences of a constantly increasing debt.

As this increase cannot be kept down by payment unless voluntarily

made by the corporation, the next best thing has been done, that is to

say, a fund safely invested, which increases as the debt increases, has

been established and set apart to meet the debt when the time comes

that payment can be required.

The only material difference between the Central Pacific Company

and the Union Pacific lies in the fact that in the case of the Central

Pacific the special franchises, as well as the land and subsidy bonds,

were granted by the United States to a corporation formed and organ-

ized under the laws of California, while in that of the Union Pacific

Congress created the corporation to which the grants were made. The

California corporation was organized under a State law with an author-

ized capital of S8, 500,000. to build a road from the city of Sacramento

to the eastern boundary of the State, a distance of about one hundred

and fifteen miles. Under the operation of its California charter, it

could only borrow money to an amount not exceeding the capital stock,

and must provide a sinking-fund for the ultimate redemption of the

bonds. Hittell's Cal. Laws, 1850-61, sect. 840. No power was
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granted to build any road outside the State, or in the State except be-

tween the termini named. By the Act of 1862, Congress granted this

corporation the right to build a road from San Francisco, or the navi-

gable waters of the Sacramento River, to the eastern boundary of the

State, and from there through the Territories of the United States until

it met the road of the Union Pacific Company. For this purpose all

the rights, privileges, and franchises were given this company that were

granted the Union Pacific Company*, except the franchise of being a

corporation, and such others as were merel}- incident to the organiza-

tion of the company. The land-grants and subsidy-bonds to this com-

pany were the same in character and quantity as those to the Union

Pacific, and the same right of amendment was reserved. Each of the

companies was required to file in the Department of the Interior its ac-

ceptance of the conditions imposed, before it could become entitled to

the benefits conferred by the Act. This was promptly done by the

Central Pacific Company, and in this way that corporation voluntarily

submitted itself to such legislative control by Congress as was reserved

under the power of amendment.

No objection has ever been made by the State to this action by Con-

gress. On the contrar}', the State, bj' implication at least, has given

its assent to what was done, for in 1864 it passed " An Act to aid in

carrying out the provisions of the Pacific Railroad and Telegraph Act
of Congress," and thereby' confirmed and vested in the company " all

the rights, privileges, franchises, power, and authority conferred upon,

granted to, or vested in said compan}' by said Act of Congress," and

repealed " all laws, or parts of laws inconsistent or in conflict with . . .

the rights and privileges herein (therein) granted." Hittell's Laws,

sect. 4798; Acts of 1863-64, 471. Inasmuch as bj' the Constitution

of California then in force (art. 4, sect. 31) corporations, except for

municipal purposes, could not be created b}- special Act, but must be

formed under general laws, the legal effect of this Act is probably little

more than a legislative recognition by the State of what had been done

by the United States with one of the State corporations.

In so doing, the State but carried out its original polic}' in reference

to the same subject-matter, for as earl}- as May 1, 1852, an Act was
passed reciting " that the interests of this State, as well as those of the

whole Union, require the immediate action of the government of the

United States, for the construction of -a, national thoroughfare connect-

ing the navigable waters of the Atlantic and Pacific oceans, for the

purposes of national safety, in the event of war, and to promote the

highest commercial interests of the Republic," and granting the right of

wa}' through the State to the United States for the purpose of con-

structing such a road. Hittell's Laws, sect. 4791 ; Acts of 1852, 150.

In 1859 (Acts of 1859, 391), a resolution was passed calling a con-

vention "to consider the refusal of Congress to take efficient meas-

ures for the construction of a railroad from the Atlantic States to the

Pacific, and to adopt measures whereby the building of said railroad
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can be accomplished ;
" and at the same session of the legislature a

memorial was prepared asking Congress to pass a law authorizing the

construction of such a road, and asking also a grant of lands to aid in

the construction of railroads in the State. Acts of 1859, 395. Noth-

ing was done, however, b^- Congress until the Rebellion, which at once

called the attention of all who were interested in the preservation of

the Union to the immense practical importance of such a road for mili-

tary pui-poses, and then, as soon as a plan could be matured and the

necessary forms of legislation gone through with, the Act of Jul}- 1,

1862, was passed. But this was not enough to interest capitalists in

the undertaking, and altliough the Legislature of California during the

year 1863 passed several Acts intended to hold out further induce-

ments, but little was accomplished until the Amendatory Act of Con-

gress in 1864, which, besides authorizing the first mortgage, and

changing in some important particulars the conditions on which the

subsid^'-bonds were to be issued, conferred additional powers on the cor-

poration, gome of which— such as the right of eminent domain in the

Territories — the State could not grant, and others — such as the right

of issuing first-mortgage bonds without a sinking-fund, and in excess

of the capital stock— it had seen fit to withhold. This Act also reserved

to Congress full power of amendment, and was prompth' accepted by

the corporation. AVith this addition of corporate powers and pecuniary

resources the work was pushed forward to completion with unexampled

energy. But for the corporate powers and financial aid granted b}'

Congress it is not probable that the road would have been built. Tlie

first-mortgage bonded debt was created without a sinking-fund, and the

road in the Territories built under the authority of Congress, assented

to and ratified b}' the State.

The Western Pacific Company, now, bj' consolidation, a part of the

Central Pacific Company, was also organized, Dec. 13, 1862 (Acts of

1863, 81), under the general railroad law of California, with power to

construct a road from a point on the San Francisco and San Jose Rail-

road, at or near San Jose, to Sacramento, and there connect with the

road of the Central Pacific Company. Afterwards the Central Pacific

Company assigned to this corporation its rights, under the Act of Con-

gress, to construct the road between San Jose and Sacramento ; and

this assignment was ratified by Congress, "with all the privileges and

benefits of the several Acts of Congi-ess relating thereto and^subject to

all the conditions thereof." 13 Stat. 504. By the same Act further

privileges were granted by the United States both to the Central Pacific

and Western Pacific Companies, in respect to their issue of first-mort-

gage bonds.

Under this legislation, we are of the opinion that, to the extent of

the powers, rights, privileges, and immunities granted these corpora-

tions by the United States, Congress retains the right of amendment,

and that in this way it ma}* regulate the administration of the affairs of

the company in reference to the debts created under its own authority,
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in a manner not inconsistent with the requirements of the original

State ciiarter, as modified by the State Aid Act of 1864, accepting

wliat had been done by Congress. This is as far as it is necessary to

go now. It will be time enough to consider what more may be done
when the necessity arises. As yet, the Slate has not attempted to in-

terfere with the action of Congress. All complaint thus far has come
from the corporation itself, which, to secure the government aid, ac-

cepted all the conditions that were attached to the grants, including the

reservation of power to amend.

It is clear that the establishment of a sinking-fund by the Act of

1878 is not at all in conflict with anything contained in the original

State charter, for by that charter no such debt could be created with-

out provision for such a fund. This part of the Act of 1878 is, there-

fore, in the exact line of the policy of the State, and does no more than

place the company- again, to some extent, under obligations from which

it had been released by congressional legislation. So, too, the reser-

vation of the power of amendment b}' Congress is equally consistent

with the settled policy of the State ; for not onlv the State charter, in

terms, makes such a reservation in favor of the State, but the Consti-

tution expressly provides that all laws for the creation of corporations

"may be altered from time to time, or repealed." Art. 4, sect. 31.

It is not necessarv now to inquire whether, in ascertaining the net

earnings of the company for the purpose of fixing the amount of the

annual contributions of the sinking-fund, the earnings of all the roads

owned by the present corporation are to be taken into the account, or only

of those in aid of which the land-grants were made and the subsidy-

bonds issued. The question here is only as to the power of Congress
to establish the fund at all. If disputes should ever arise as to the

manner of stating the accounts, they can be settled at some future

time. Judgment affirmed. Decree affirmed}
Mr. Jdstice Field, Mr. Justice Strong, and Mr. Justice Bradley,

dissented. [The dissenting opinions of Justices Field and Strong are

omitted. That of Bradley, J. (p. 744), is given below in a note.] ^

1 Compare Norwood v. N. Y.
jf- N. E. R. R. Co., 161 Mass. 259, 264-265. —Ed.

2 Mr. Justice Bradley. I am unable to concur in the judgment of the court in

these cases, and will very briefly state the grounds of my dissent. . . .

The contract between the Union and Central Pacific Railroad Companies and the
government was an executed contract, and a definite one. It was in effect this: that
the government should loan the companies certain moneys, and that the companies
should have a certain period of time to repay the amount, the loan resting on the secu-

rity of the companies' works. Congress, by the law in question, without any change
of circumstances, and against the protest of the companie.s, declares tliat the monev
shall be paid at an earlier day, and that the contract shall be changed pro tnnfo. Tliis

is the substance and effect of the law. Calling the money paid a sinking-fund makes
no substantial difference. The pretence or excuse for the law is that the stipulated

security is not good. Congress takes up the question, ex parte, discusses and decides
it, passes judgment, and proposes to issue execution, and to subject the companies to

heavy penalties if they do not comply. That is the plain English of the law. In view
of the limitations referred to, has Congress the power to do this ? In my judgment it
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has not. The law virtually deprives the conipauies of tlieir property without due pro-

cess of law ; takes it for public use without compensation ; aud operates as an exercise

by Congress of the judicial power of the government.

That it is a plain aud ttat violation of the conti*act there can be no reasonable

doubt. But it is said that Congress is not subject to any inhibition against passing

laws impairing the validity of contracts. This is true; and tlie reason why the inhibi-

tion to that effect was impased upon the States and not upon Congress evidently was,

that tlie power to pass bankrupt laws should be exclusively vested in Congress, in

order that the bankruptcy system might be uniform throughout the United States.

Wiien the States exercised the power, they often did it in such a manner as to favor

their own citizens at the expense of the citizens of other States and of foreign coun-

tries. It was deemed expedient, therefore, to take the power from the States so far as

it might involve the impairing the validity of contracts. State b.ankrnpt laws, since the

Constitutiou went into effect, have only been sustained when operating prospectively

upon contracts, and then only in the absence of a national law. The inhibition re-

ferred to undoubtedly had its origin in these considerations.^ It fully explains the fact

that no such inhibition was laid upon the national legislature ; aud the absence of

such an inhibition, therefore, furnishes no ground of argument in favor of the propo-

sition that Congress may pass arbitrary and despotic laws with regard to contracts

any more than with reg:ird to any other subject-matter of legislation. The limitations

already quoted exist in tlieir full force, and apply to that subject as well as to all

others. They embody the essential principles of Magna Charta, and are especially

binding upon the legislative department of the government. Under the English

Constitution, notwithstanding the theoretical omnipotence of Parliament, such a law

as the one in ([uestion would not be tolerated for a moment. The famous denunci-

ation that " it would cut every Englishman to the bone," would be promptly reiterated.

It will not do to say that the violation of the contract by tlie law in question is

EOt a taking of property. In the first place, it is literally a taking of property. It

compels the companies to pay over to the government, or its agents, money to which

the government is not entitled. That it will be entitled by the contract to a like

amount at some future time does not matter. Time is a part of the contract. To co-

erce a delivery of the money is to coerce without riglit a delivery of that which is not

the property of the government, but the property of the companies. It is needless to

refer to the importance to the companies of the time which the contract gives. If it

be alleged that the security of the government requires this to be done in consequence

of wa,ste or dissipation by the companies of the mortg;ige security, that is a question

to be decided by judicial investigation with opportunity of defence. A prejudgment

of the question by the legislative department is a usuri)atiou of the judicial power.

But if it were not, as it is, an actual or physical taking of property,— if it were

merely the subversion of the contract and the substitution of another contract in its

place,'— it would be a taking of property within the spirit of tlie constitutional pro-

visions. A contract is property. To destroy it wholly or to destroy it partially is to

take it; aud to do this by arbitrary legislative action is to do it without due process of

law.

The case bears no analogy to the laws which were passed in time of war and public

necessity, making treasury notes of the government a legal tender. The power to

pass those laws was found in other parts of the Constitution ; in the power to borrow

money on the credit of the United States, to regulate the value of money, to raise and

support armies, to suppress insurrections, and to pass all laws necessary and proper

for carrying into execution the general powers of the government. My views on that

snl)ject were fully expressed in the Lefjnl-Tender Cases, reported in 12 Wallace, and

I have yet seen no reason to modify them. The legal-tender laws may have indirectly

affected contracts, but did not abrogate them. The case before us is totally different.

It is a direct abrogation of a contract, and that, too, of a contract of the government

itself,— a repudiation of its own contract.

1 See supra, pp. 1433, 1434, and 1534 n.— Ed.
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Nor does the case in hand bear any analogy to what are familiarly known as the

Gran(jer Cases, reported in 94 U. S. under the names of Miinn v. Illinois, etc. The in-

quiry there was as to tlie extent of the police power in cases where the public interest

is affected ; and we held that when an employnieut or business becomes a matter of sucii

public interest and importance as to create a common charge or burden upon the citi-

zen; in other words, when it becomes a practical monopoly, to which the citizen is com-

pelled to resort, and by means of which a tribute can be exacted from tiie community, it

is subject to regulation by the legislative power. It is obvious that the present case

does not belong to that category. It is an individual case of private contract between

tlie companies and the government. It is a question of dollars and cents, and terms

and conditions, in a particular case. To call the law an exercise of the police power

would be a misuse of terms.

Great stress, however, is laid upon the reservation in the charter of the right to

amend, alter, or repeal the Act.

As a matter of fact, the reservation referred to really has no office in an Act of

Congress; for Congress is not subject, as the States are, to the inhibition against pass-

ing any law impairing the obligation of contracts. It has become so much the custom

to insert it in all cliarters at the present day, tliat its original intent and purpose are

sometimes forgotten. Since, however, it is contained in the charter of the Union Pa-

cific Railroad Company, it is proper that its meaning and effect should be adverted to.

It seems to me that this clause has been greatly misunderstood. It is a sort of pro-

viso peculiar to American legislation, growing out of tiie decision in the Dartmouth

College Case. Mr. Justice Story, in his opinion in that case (4 Wheat. 675), saj's ;

" When a private eleemosynary corporation is thus created by the charter of the

Crown, it is subject to no other control on the part of the Crown than what is ex-

pressly or impliedly reserved by the charter itself. Unless a power be reserved for

this purpose, tlie Crown cannot in virtue of its prerogative, without the consent of

the corporation, alter or amend tlie charter, or divest the corporation of any of its

franchises." This hint, that such a reservation would authorize an alteration or

amendment to be made in a charter, has been freely availed of by legislatures and
constitutional conventions in order to be freed from the constitutional restriction

against impairing the validity of contracts, so far as it applied to charters of incorpo-

ration. The application of that restriction to such charters, by construing them to be

contracts within the meaning of the Constitution, was a surprise to many statesmen
and jurists of the country. Chief Justice .Marshall, indeed, in his opinion in that case,

says :
" It is more than possible that the preservation of rights of this description was

not particularly in the view of the framers of the Constitution, when the clause under
consideration was introduced into the instrument" (p. 641). Probablv in view of

this somewhat unexpected application of the clause, operating as it did to deprive the

States of nearly all legislative control over corporations of their own creation, the

courts have given liberal construction to the reservation of power to alter, amend, and
repeal a charter; and have sustained some acts of legislation made under such a res-

ervation which are at least questionable.

In my judgment, the reservation is to be interpreted as placing the State legisla-

ture back on the .same platform of power and control over the charter containing it as

it would have occupied had the constitutional restriction about contracts never ex-

isted ; and I think the reservation effects nothing more. It certainly cannot be inter-

preted as reserving a right to violate a contract at will. No legislature ever reserved

such a right in any contract. Legislatures often reserve the right to terminate a con-

tinuous contract at will ; but never to violate a contract, or change its terms without

the consent of the other party. The reserved power in question is simplv that of

legislation,— to alter, amend, or repeal a charter. This is very different from the

power to violate, or to alter the terms of a contract at will. A reservation of power te

violate a contract, or alter it, or impair its obligation, would be repugnant to the con-

tract itself, and void. A proviso repugnant to the granting part of a deed, or to the

enacting part of a statute, is void. Interpreted as a reservation of the right to legis-



1710 GREENWOOD V. FREIGHT COMPANY. [CHAP. IX.

GREENWOOD v. FREIGHT COMPANY.

Supreme Coukt ok the United States. 1881.

[105 U. S. 13.]

Appeal from the Circuit Court of tlie United States for the District

of Mtissacliusetts.

Tlie facts are stated in tlie opinion of tlie court.

Tlie case was argued by Jlr. George F. Edmunds^ with whom was
Mr. Alonzo B. Wejitworth, for the appellant, and bj- Mr. Darioin E.
Ware and Mr. William G. liussell, for tlie appellees.

Mk. Justice Miller delivered the opinion of the court.

The appellant, Greenwood, a citizen of the State of New York,

brought his bill of complaint against the Union Freight Railroad Com-
pany, a corporation established by the laws of Massachusetts ; against

late, the reserved power is sustainable on sound principles ; but interpreted as the res-

ervation of a right to violate an executed contract, it is not sustainable.

The question then conies back to tlie extent of the power to legislate. But that is

a restricted power, — restricted by other constitutional provisions, to wliich reference

has already been made. Certainly the legislature cannot in a charter of incorpora-

tion, or in any other law, reserve to itself any greater power of legislation than the

Constitution itself concede.-^ to it. It seems to me clear, therefore, that the power re-

served cannot authorize a flat abrogation of the contract by Congress, because, as

before shown, such an abrogation would be a violation of those clauses which inhibit

the taking of property witliout process of law and without compensation.

It may be said that liy reason of the reserved power to alter and repeal a charter, this

court has sustained legislative acts imposing taxes from which the corporation by the

charter was exempted. This is true. But the imposition of taxes is pre-eminently an

act of legislation. Its temporary suspension, conceded in a charter, is a suspension of

the legislative power pro ianio. Being such, a reservation of the right to legislate, or,

which is the same thing, to alter, amend, or repeal the charter, necessarily includes

the right to resume the power of taxation. The same observations apply to tlie regu-

lation of fares and freights ; for this is a branch of the police power, applicable to all

cases which involve a common charge upon the people.

I conclude, therefore, that the power reserved to alter, amend, and repeal the char-

ter of the Union Pacific Railroad Company is not sufficient to authorize the passage of

the law in question.

I will only add, further, that the initiation of this species of legislation by Congress

is well calculated to excite alarm. It has the effect of announcing to the world, and

giving it to be understood, that this government does not consider itself bound by its

engagements. It sets the example of repudiation of government obligations. It

strikes a blow at the public credit. It asserts the principle that might makes right.

It saps the foundations of public morality. Perhaps, however, these are considerations

more properly to be addressed to the legislative discretion. But when forced upon

the attention by what, in my judgment, is an unconstitutional exercise of legislative

power, they have a more than ordinary weight and significance.

Compare Sioux Ciiij Str. Ri/. Co. v. Sioux City, 138 U. S. 98: "No question can

arise as to the impairment of the obligation of a contract when the company accepted

all of its corporate powers, subject to the reserved power of the State to modify its char-

ter and to impose additional burdens upon the enjoyment of its franchises." Blatch-

FORD, J., for the court. — Ed.
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the Marginal Freight Railroad Company, likewise a Massachusetts

corporation ; against the city of Boston, its mayor and aldermen by

name ; and against the directors of the Marginal Freight Railroad

Company', — all citizens of Massachusetts.

The Union Freight Railroail Company demurred to the hill, and tlie

demurrer was sustained and the bill dismissed. It is this decree wiiicb

we are called on to review on ai)peal taken by complainant.

The case made by the bill is that the Marginal Freight Railroad

Compan\-, which we shall hereafter call the Marginal Company, was

organized under an Act of tl)e Legislature of Massachusetts of the date

of April 26, 1867, to build and operate a railroad through various

streets in the cit}' of Boston, " with all the privileges and subject to all

the duties, restrictions, and liabilities set forth in the general laws,

which now are or may hereafter be in force, relating to street-railway

corporations, so far as they are applicable." The right of way of this

company for part of its route lay over the line of a railway i)reviously

granted to the Commercial Freight Railroad Company ; and the Marginal

Compan}', b}- virtue of a provision in its charter, purchased and paid the

Commercial Company for the joint use of its track, so far as it ran

through the same streets. Afterwards, on May 6, 1872, the Legislature

of Massachusetts incorporated, by an Act of that date, the Union
Freight Raihoad Compan}-, which, by virtue of its charter and the

authority of the board of aldermen of Boston, was authorized to run its

track through the same streets and over the same ground covei-ed b}'

the track of the Marginal Company, and to take possession of the

track of that and any other street-railroad company, on pa3"ment of

compensation. This latter Act also repealed the charter of the Mar-
ginal Company.

Sections 4, 6, and 7 of this Act constitute the foundation of com-
plainant's grievance, because they are said to impair the obligation of

the contract found in the charter of the Marginal Companv, and, as

they are short, they are here given verbatim. [See the foot-note

below.] ^

^ " Sect. 4. Said corporation may, within its authorized h'mits and for the pnrposes

of this Act, enter upon and use any part of the tracks of any other street railroad, and
may suitably strengthen and improve such tracks; and if the corporations cannot agree
upon the manner and conditions of such entry and use, or the compensation to he paid

therefor, the same sliall be determined in accordance with the provisions of the thirty-

eighth section of chapter three hundred and eighty-one of the Acts of the year eighteen
liundred and seventy-one."

" Sect. 6. Said corporation sliall, within four months from the passage of tin's Act,

take the tracks, or any part tiiereof, of the Marginal Freight Railway Company, sub-

ject to the laws relating to the taking of land by railroad companies and the compensa-
tion to be made therefor.

" Sect. 7. Chapter one hundred and seventy of the Acts of the year eighteen hnndred
and sixty-seven, entitled an ' Act to incorporate the Marginal Freiglit Railway Com-
pany," and so much of chapter four hundred and si.xty-one of the .\cts of the yeai
eighteen hundred and sixty-nine as relates to said Marginal Freight Railway Company
are hereby repealed."
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The bill avers that the Union Freight Raihoad Compan}- has been

organized, and is about to proceed in sucli a manner under this Act

that the Marginal Company will be utterly destroyed, and its several

contracts, franchises, rights, easements, and properties will be impaired

and destroyed, and the stock of complainant in said company will be

destroyed, and made valueless, and he will sustain irrejiarable damage
and mischief.

Complainant then alleges that he had requested and urged the direc-

tors of the Marginal Company to take steps to assert the rights and

franchises of the company against what he believes to be unconstitu-

tional legislation, and that the}' had declined and refused to do so.

He also sets out a vote or resolution of said directors, in which they

respond to his demand by saying that the assertion of the riglits of the

corporation in the State courts is accompanied with so many embarrass-

ments that the}- decline to attempt it. The prayer of the bill is for an

injunction against all the defendants, to prevent these acts so injurious

to the rights of the Marginal Freight Railroad Compan}'.

The first ground of demurrer to this bill is that the complainant, whose

interest is merely that of a stock-holder in the Marginal Company, shows

no right to sustain this bill, the object of which is to assert rights that

are those of the corporation, which is itself under no disability to sue.

This whole subject was full}' considered in the recent opinion of the

court in Uawes v. Oakland^ 104 U. S. 450, in the decision of which

we had the benefit of the able argument of counsel in this case, which

was argued before that was decided. We refer to that opinion for the

principles which must govern this branch of the present case. It is

sufficient to say that this bill presents so strong a case of the total

destruction of the corporate existence, and of the annihilation of all

corporate powers under the Act of 1872, that we think complainant as

a stock-holder comes within the rule laid down in that opinion, and

which authorizes a share-holder to maintain a suit to prevent such a

disaster, where the corporation peremptorily refuses to move in the

matter.

As none of the defendants are charged with a purpose to exercise

any power or to perform any acts not authorized by the terms of the

Act of May 6, 1872, the remaining question to be decided is, whether

the features of that Act to which complainant objects in his bill are

beyond the power of the Legislature of Massachusetts, oi" are forbidden

by anything in the Constitution of the United States.

These exercises of power in the statute complained of are divisible

into two :
—

1. The repeal of the charter of the Marginal Company.

2. The autliority vested in the Union Companj- to take its track for

the use of the latter conipau}-.

It is the argument of counsel, pressed upon us with much vigor, that

the two taken together constitute a transfer of the property of the one

corporation to the other, and with it all the corporate franchises, rights,

and powers belonging to the elder corporation.
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We are not insensible to the force of the argument as thus stated ;

and we think it must be conceded that, according to the unvarying

decisions of this court, the unconditional repeal of the charter of the

]\[arginal Company- is void under the Constitution of the United States,

as impairing the obligation of the contract made b\- the acceptance of

the charter between the corporators of that company and the State,

unless it is made valid by that provision of the General Statutes of

^Massachusetts, called the reservation clause, concerning Acts of incor-

poration ; or unless it falls within some enactment covered by that part

of its own charter which makes it " subject to all the duties, restric-

tions, and liabilities set forth in the general laws, which now are or

may hereafter be in force, relating to street-railway corporations, so far

as they may be applicable."

The first of these reservations of legislative power over corporations is

found in sect. 41 of chap. 68 of the General Statutes of Massachusetts,

in the following language: "Every Act of Incorporation passed after

the eleventh day of March, in the year one thousand eight hundred and

thirty-one, shall be subject to amendment, alteration, or repeal, at the

pleasure of the legislature." ^

It would be difficult to supply language more comprehensive or

expressive than this.

Such an Act may be amended ; that is, it may be changed b}* addi-

tions to its terms or by quaUfications of the same. It ma}- be altered by

the same power, and it may be repealed. "What is it may be repealed?

It is the Act of incorporation. It is this organic law on which the cor-

porate existence of the company- depends which may be repealed, so

that it shall cease to be a law ; or the legislature ma}' adopt the milder

course of amending the law in matters which need amendment, or alter-

ing it when it needs substantial change. All this ma}' be done at the

pleasure of the legislature. That body need give no reason for its

action in the matter. The validity of such action does not depend on

the necessity for it, or on the soundness of the reasons which prompted

it. This expression, " the pleasure of the legislature," is significant,

and is not found in many of the similar statutes in other States.''

This statute having been the settled law of Massachusetts, and repre-

senting her policy on an important subject for nearly fifty years before

the incorporation of the Marginal Company, we cannot doubt the author-

ity of the Legislature of Massachusetts to repeal that charter. Nor is

this seriously questioned by counsel for appellant ; and it may, therefore,

be assumed that if the repealing clause of the Act of May 6, 1872, stood

alone, its validity must be conceded. Crease v. Babcock, 23 Pick.

1 For the Mass. St. 1808, c. 65, § 7 (March 3, 1809). see supra, p. 15.52, n. — Ed.
« In ffdin. Gas Lt Co. v. Hamilton, 146 U. S. 258, 271 (1892), the court (IlARt.AN', J.)

says :
" The words ' at the pleasure of tlie legislature ' are not in the clauses of the

Constitution of Ohio, or in the statutes to which we have referred. But the general

reservation of the power to alter, revoke, or repeal a grant of special privileges neces-

sarily impliee that the power may be exerted at the pleasure of the legislature."— Ed.
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(Mass.) 334 ; Erie & N. K Railroad Co. v. Casey, 26 Pa. St. 287
;

Pennsyloania College Cases, 13 Wall. 190; 2 Kent, Com. 306.

It is argued, however, that the Act is to be examined as a whole, and

that as the earlier sections of the statute bestow upon the Union Company
the right to seize the track and other propert}- of the Marginal Com-
pany, this repealing clause is inserted merel}' to aid in the general pur-

pose of transferring a valuable property and its appurtenant franchise

from one corporation to another.

Whether this is sufficient to invalidate that branch or feature of the

statute may depend somewhat upon the effect of the repealing clause

upon the rights of the Marginal Compan}-, as well as upon other matters ;

but we do not doubt the validity of the repealing clause of that Act,

whatever may have been the reasons which influenced the legislature

to enact it, for the exercise of this power is by express terms declared

to be at the pleasure of the legislature.

The forty-first section of chapter 68, as we have cited it, had a pro-

viso, as it was originally enacted, " that no Act of incorporation shall

be repealed, unless for some violation of its charter or other default,

when such charter shall contain an express provision limiting the duration

of the same." So that charters subject to the pleasure of the legislative

will were only those of perpetual duration. This proviso was, however,

either repealed by express enactment or intentionally left out in subse-

quent revisions of the statutes, for it is not found in that of 1860, known
as the General Statutes of Massachusetts, nor in that of the present

year, just published, called the Public Statutes of Massachusetts.

What is the effect of the repeal of the charter of a corporation like

this?

One obvious effect of the repeal of a statute is that it no longer exists.

Its life is at an end. Whatever force the law may give to transactions

into which the corporation entered and which were authorized by the

charter while in force, it can originate no new transactions dependent

on the power conferred by the charter. If the corporation be a bank,

with power to lend money and to issue circulating notes, it can make
no new loan nor issue any new notes designed to circulate as mone}'.

If the essence of the grant of the charter ])e to operate a railroad, and

to use the streets of the city for that purpose, it can no longer so use the

streets of the city, and no longer exercise the franchise of running a

railroad in the cit}'. In short, whatever power is dependent solely

upon the grant of the charter, and which could not be exercised by

unincorporated private persons under the general laws of the State, is

abrogated by the repeal of the law which granted these special rights.

Personal and real propert}- acquired by the corporation during its law-

ful existence, rights of contract, or choses in action so acquired, and

which do not in their nature depend upon the general powers conferred

by the charter, are not destroyed by such a repeal ; and the courts may,

if the legislature does not provide some special remedj', enforce such

rights bj- the means within their power. The rights of the share-holders
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of such a corporation, to their interest in its property, are not annihi-

lated by such a repeal, and there must remain in the courts the power

to protect those rights.

And while we are conscious tliat no definition, at once comprehensive

and satisfactory, can be here laid down of what those rights and powers

are that remain to the stock-holders and the creditors of such a corpora-

tion after the Act of repeal, we are of opinion that the foregoing observa-

tions are sufficient for the case before us.

A short reference to the origin of this reservation of the right to repeal

charters of corporations may be of service in enabling us to decide upon

its office and effect when called into operation by the legislative exercise

of the power.

As early as 1806, in the case of Wales v. Stefson, 2 Mass. 143, the

Supreme Court of that State made the declaration " that the riglits

legally vested in all corporations cannot be controlled or destroyed by

anv subsequent statute, unless a power for that purpose be reserved to

the legislature in the Act of incorporation."^ In Trustees of Dartmoitth

College v. Woodward, 4 Wheat. 518, decided in 1819, this court an-

nounced principles on the subject of the protection that the charters of

private corporations were entitled to claim, under the clause of the

Federal Constitution against impairing the obligation of contracts,

which, though received at the time with some dissatisfaction, have

never been overruled in this court. The opinion in that case carried

the protection of the constitutional provision somewhat in advance of

what had been decided in Fletcher v. Peck, 6 Cranch, 87, and the

preceding cases, and held that it applied not only to contracts between

individuals, and to grants of property made by the State to individuals

or to corporations, but that the rights and franchises conferred upon

private as distinguished from public corporations by the legislative acts

under which their existence was authorized, and the right to exercise

the functions conferred upon them by the statute, were, when accepted

by the corporators, contracts which the State could not impair.

It became obvious at once that many Acts of incorporation which had

been passed as laws of a public character, partaking in no general

sense of a bargain between the States and the corporations which they

created, but which yet conferred private rights, were no longer subject to

amendment, alteration, or repeal, except by the consent of the corporate

body, and that tlie general control which the legislatures creating such

bodies had previously supposed the}' had the right to exercise, no longer

existed. It was, no doubt, with a view to suggest a method by which

the State legislatures could retain in a large measure this important

power, without violating the provision of the Federal Constitution, that

]Mr. Justice Story, in his concuriing opinion in the Dartmouth College

Case, suggested that when the legislature was enacting a charter for a

corporation, a provision in the statute reserving to the legislature the

1 And see Mass. Stat. 1808, c. 65, § 7 (March 3, 1809), supra, p. 1552, n. — Ed.
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right to amend or repeal it must be held to be a part of the eonuact

itself, and the subsequent exercise of tiie riyht would be in accordance

with the contract, and could not, therefore, impair its obligation. And
he cites with approval the observations we have already quoted from

the case of Wales v. Stetson, 2 Mass. 143.

It would seem that the States were not slow to avail themselves of

this suggestion,^ for while we have not time to examine their legislation

for the result, we have in one of the cases cited to us as to the effect of

a repeal {McLaren v. Pennington, 1 Paige (N. Y.), 102), in whicli the

Legislature of New Jersey, when chartering a bank with a capital of

$400,000 in 1824, declared by its seventeenth section that it should be

lawful for the legislature at an}- time to alter, amend, and repeal the

same. And Kent (2 Com. 307), speaking of what is proper in such a

clause, cites as an example a charter by the New York Legislature, of

the date of Feb. 25, 1822.^ How long the Legislature of Massachusetts

continued to rely on a special reservation of this power in each charter

as it was granted, it is unnecessary to inquire, for in 1831 it enacted as

a law of general application, that all charters of corporations thereafter

granted should be subject to amendment, alteration, and rej^eal at the

pleasure of the legislature, and such has been the law ever since.

This history of the reservation clause in Acts of ineor[x>ration sup-

ports our proposition, that whatever right, franchise, or power in the

corporation depends for its existence upon the granting clauses of the

charter, is lost by its repeal.

This view is sustained by the decisions of this court and of other

courts on the same question. Pennsylvania College Cases, supra;

TomUnson v. Jessup, 15 Wall. 454 ; Railroad Company v. Maine, 96

U. S. 499 ; Sinkinq Fund Cases, 99 Id. 700 ; Railroad Company v.

Georgia, 98 Id. 359 ; McLaren v. Pennington, supra; Erie & JV. E.

Railroad v. Casey, supra; 3Iiners' Bank v. United States, 1 Greene

(Iowa), 553 ; 2 Kent, Com. 306, 307.

It results from this view of the subject that whatever right remained

in the Marginal Company to its rolling-stock, its horses, its harness,

its stables, the debts due to it, and the funds on hand, if any, it no

longer had the right to run its cars through the streets, or any of the

streets, of Boston. It no longer had the right to cumber these streets

1 For the earlier Massachusetts provision, see supra, p. 1552, n. For one in Penn-

syh-ania of January, 1802, see the court's construction in Pennsylvania College Cases,

13 Wall. 190, 192, 214. Clifford, J., for the court, there said: "The fifth section

of tlie charter, by necessary implication, reserves to the State the power to alter,

modifv, or amend the charter without any prescribed limitation. Provision is there

made tliat the constitution of the college shall not be altered or alterable by any ordi-

nance or law of the trustees, ' nor in any other manner than by any Act of the Legis-

lature of the Commonwealth,' which is in all respects equivalent to an express

reservation to the State to make any alterations in the charter which the legislature

in its wisdom may deem fit, just, and expedient to enact, and the donors of the institu-

tion are as much bound by that provision as the trustees." — Ed.

2 For other like provisions in New York, see ^filler v. The State, 15 Wall. 478.

—

Ed.
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with a railroad track which it could not use, for these belonged by law

to no person of right, and were vested in defendants only by virtue of

the repealed charter.

It was, therefore, in the power of the Massachusetts Legislature to

grant to another corporation, as it did, the authority to operate a street

railroad through the same streets and over the same ground previously

occupied b}' the Marginal Company. Whether this action was oppres-

sive or unjust in view of the public good, or whether the legislature

was governed b}- sufficient reason in thus re[>ealiug the charter of one

compau}' and in chartering another at the same time to perform as part

of its functions the duties required of the first, is not, as we have seen,

a judicial question in this case. It may well be supix>sed, if answer

were required to the complainant's bill, that it was made to api>ear that

the Marginal Company had shown its inca[)acity to fulfil the objects for

which it was created, and that another cori>oration, embracing larger

area, connecting with more freight depots and wharves, and with more
capital, could better serve the public io the matter for which both

franchises were given.

That in creating the later corporation, whose object was to fulfil a

public use, it could authorize it to take such property of other corpora-

tions as might be necessary to that use, as well as that of individuals,

can hardly admit of question. Sect. 4 of the Act gives this power to

the Union Compan}- with reference to the tra(;ks of all street railroads

in the city, and provides that in the event of an inability to agree with

the owners of these tracks as to comi>ensation, that shall Ije determined

in accordance with the provisions of general laws previously- enacted on
that subject. To this there can be no valid legal objection. The prop-

erty of coqwrations, even including their franchises, when that is neces-

sary, may be taken for public use under the [xjwer of eminent domain,
on making due compensation. West Hirer Bridge Co. v. Dix, 6 flow.

507; Central Bridrje Corporation v. City of Lowell, 4 Gray (Mass.),

474 ; Boston Water-power Co. v. Boston & Worcester Bailroad Coi-pora-

tion, 23 Pick. (Mass.) 360; Bichmond, &c. Bailroad Co. v. Louisa
Bailroad Co., 13 How. 71.

But it is the sixth section of the Act which is most bitterly assailed

as an invasion of appellant's rights. It declares that the Union Freight

Company, within four months from the passage of the Act, shall take the

tracks, or any part thereof, of the Marginal Freight Company, subject

to the laws relating to taking land by railroad companies and tlie com-
pensation therefor. If, as the language seems to imply, the new com-
pany is bound to take so much of the track of the old one as it shall

need or elect to use, and pa}- for it within four months, it is a require-

ment favorable to this company in preference to others, and with espe-

cial reference to the fact that its power to use the track for railroad

purposes has ceased. If it is merely a permission to take the track on
payment of compensation, it is still a favor to the Marginal Company
to require this to be done within four months.

VOL. II.— 34
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A suggestion is made that the Marginal Company acquired bj- pur-

chase, for $15,000, the right to the use of tlie track of the Commercial

f'reight Compan}', and that this property stands on different grounds

from the remainder of its track.

We are unable to discover an}- difference in principle. If the new

company takes this track, or takes the Marginal Company's right to use

it, we suppose the latter will be entitled to compensation for its interest

in it, as for other property taken for a public use.

In fact, in regard to the whole question discussed as to the mode of

making compensation, and its sufficiency to indemnify the Marginal

Company for what is taken, it seems to us to be premature ; for when-

ever tlie attempt to adjust the compensation is made, the question of its

sufficiency' and itg compliance with the law on that subject may arise,

and it can then be decided.

Nor are we satisfied of the soundness of the argument of counsel that

the clause in the Marginal Company's charter, which declares it to be

subject to the restrictions and liabilities contained in the general laws

relating to street railways, withdraws it from the operation of the forty-

first section of chapter 68 of the General Laws of the State. The latter

clause declares all Acts of incorporation subject to its provisions. This

subjection is not impaired by the fact that a particular corporation is

made by its charter subject to other laws also of a general character.

We are of opinion that the question of the repeal of the charter of

the Marginal Compary is to be decided by the construction of the gen-

eral statute, whose effect and history we have discussed.

These considerations require the affirmance of the decree of the Cir-

cuit Court sustaining the demurrer to appellant's bill.

Decree affirmed}

Mr. Justice Gray did not sit in this case, nor take any part in

deciding it.

1 For an account of the abuses which induced the legislation considered in this

case, see Leg. Doc. Mass. House (1872), No. 219, being a report of the Committee on

Railways, dated March 25, 1872.

"A franchise granted by the State with a reservation of a right of repeal must be

regarded as a mere privilege while it is suffered to continue; but the legislature may

take it away at any time, and the grantees must rely for the perpetuity and integrity

of the franchises granted to them, solely upon the faith of the sovereign grantor."—
CooLET, Ccnst. Lini. (6th ed.) 472.

See Richardson v. Sibley, 11 Allen, 65; East Boston, <f-c. R. R. Co. v. East. R. R
Co., 13 Allen, 422; Memphis, Si'c. R. R. Co. v. R. R. Com'rs, 112 U. S. 609; Hoh/oke

Co. V. L^imai}, 15 Wall. .500; State v. Montgom. Lt. Co., 2 So. W. Kep. 1042 (Fla. 1894)

;

McCandless v. Richm. c^- Danv. R. R. Co., 38 So. Car. 103 (1892); Norwood v. N. Y.,

^-c. R. R., 161 Mass. 259, 265-266. — Ed.
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BRIDGE COMPANY v. UNITED STATES.

Supreme Coukt of the United States. 1881.

[105 U. S. 470.J1

Appeal from the Circuit Court of the United States for the Southern

District of Ohio.

The plaintiff, in 1868, was authorized by the Legislatures of Kentucky

and Ohio to bridge the Ohio River between Newport and Cincinnati

;

and Congress, in 1869, gave the assent of the United States, adding

this clause :
" But Congress reserves the right to withdraw the assent

hereby given, in case the free navigation of said river shall at any time

be substantially and mateiially obstructed by any bridge to be erected

under the authority of this resolution, or to direct the necessary modi-

lications and alterations of said bridge." In 1871, while the bridge

was still unfinished, Congress declared it unlawful to proceed with the

structure unless certain changes were made in the plan of it, declaring

it lawful to proceed if these were made. The same Act allowed the

plaintiff to bring a bill in equity against the United States in the Circuit

Courts, to determine, among other things, " the liability of the United

States, if any there be, to the said company, by reason of the changes

by this Act required to be made," with an appeal to the Supreme Court.

The companv promptly yielded to these new requirements, and, having

completed its bridge on tlie altered plan, brought in the court below this

suit in equit}^ against the United States to recover the increased cost.

After hearing, the court dismissed the bill, and from that decree this

appeal was taken.

3fr. William M. Ramsey, for the appellant.

The Attorney- General and the Solicitor- General, for the United

States.

Mr. Chief Justice Waite, after stating the case, delivered the

opinion of the court.

[The court first reviewed the course of legislation in cases of this sort,

and hehl tliat the reservation left Congress free to revoke its permission,

and that Congress could ascertain for itself whether the bridge would
materially obstruct navigation.]

It is next insisted that if in the judgment of Congress the public

good required the bridge to be removed, or alterations to be made in

its structure, just compensation must be made the company for the loss

incurred by what was directed. It is true that one cannot be deprived

of his property without due process of law, and that private property

cannot be taken for public use without just compensation. In the

present case the bridge company asked of Congress permission to erect

its bridge. In response to this request permission was given, but only

1 The statement of facts is sliortened.— Ed.
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on condition that it might be revoked at any time if the bridge was
found to be detrimental to navigation. This condition was an essential

element of the grant, and the company in accepting the privileges con-

ferred by the grant assumed all risks of loss arising from any exercise

of the power which Congress saw fit to reserve. What the company
got from Congress was the grant of a franchise, expressly made defeas-

ible at will, to maintain a bridge across one of the great highways of

commerce. This franchise was a species of propert}-, but from the

moment of its origin its continued existence was dependent on the will

of Congress, and this was declared in express terms on the face of the

grant by which it was created. In the use of the franchise thus granted,

the company might, and it was expected would, acquire property. The
property thus acquired Congress could not appropriate to itself by a

withdrawal of its assent to the maintenance of the bridge that was to be

built, but the franchise, by express agreement, was revocable whenever
in the judgment of Congress it could not be used without substantial and
material detriment to the interest of navigation. A withdrawal of the

franchise might render property acquired on the faith of it, and to be

used in connection with it, less valuable ; but that was a risk which tlie

company voluntarily assumed when it expended its money under the lim-

ited license which alone Congress was willing to give. It was optional

with the company to accept or not what was granted, but having accepted,

it must submit to the control which Congress, in the legitimate exercise

of the power that was reserved, ma}' deem it necessar}' for the common
good to insist upon.

We are aware that this is a power which may be abused, but it is one

Congress saw fit to reserve. For protection against unjust or unwise

legislation, within the limits of recognized legislative power, the people

must look to the polls and not to the courts. It would be an abuse of

judicial power for the courts to attempt to interfere with the constitu-

tional discretion of the legislature.

What has been done seems to have been with due regard to the rights

of all concerned. The Constitution made it the duty of Congress to

protect all commerce which extends beyond State lines against obstruc-

tion by or under the authority of the States. Two States had been

applied to for leave to bridge an important national river. They gave

the leave, but made it subject to the constitutional control of Congress.

Congress, when applied to, assented to what was wanted, but in express

terms reserved to itself the power to revoke what had been done, or

require alterations to be made, in case experience proved that the struc-

ture which was to be put up substantially and materially interfered with

navigation. Under this authority work was at once begun. The next

year, by the Act of July 10, 1870, c. 240, sect. 5 (16 Stat. 227), mak-

ing large appropriations for the improvement of rivers and harbors, the

Secretary of War was required to detail three engineers to exsmine all the

bridges erected or in the process of erection across the Ohio, and report

to the next Congress whether, in their opinion, such bridges, or any of
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them, as constructed or proposed to he constructed, did or would inter-

fere with free and safe navigation ; and if they did or would so interfere,

to report what extent of space and elevation aljove water would be re-

quired to prevent obstruction, and an estimate of the cost of changing

the bridges built, and in the process of building, so as to conform to

what was recommended. At the next session the Act was passed which

required the Newport and Cincinnati Compan\' to alter its bridge, and

allowed this suit to be brought for the purpose of determining whether

any liabilitj' for pecuniary damages had been incurred by the United

States to the company for what was done. In this way Congress recog-

nized fully the obligation resting on ever}" government, when it is guilt\'

of a wrong, to make reparation. Exemption from suit does not neces-

sarily' imply exemption from liability. Here Congress gave the courts

jurisdiction to determine whether a wrong had been done, and, if so, to

award compensation in money b}' the payment of the cost of what had

been improperly required. In our opinion Congress did no more than

it was authorized to do, and there is no liability' resting on the United

States to answer in damages.

It is next insisted that by the terms of the statute authorizing the suit

the liabilit}- of the United States is established, if it shall be determined

that the bridge, as far as it had progressed, was " constructed so as to

substantially comply with the provisions of law relating thereto." We
do not so understand the statute. The language is as follows : " Full

jurisdiction is hereby conferred upon said court to determine : Jirst,

whether the bridge, according to the plans on which it has progressed,

at the passage of this Act, has been constructed so as substantiall}' to

compl}- with the provisions of law relating thereto ; and, second, the

liability of the United States, if any there be, to the said compau}-, by
reason of the changes by this Act required to be made, and if the said

court shall determine that the United States is so liable, and that said

bridge was so being built, then the said court shall further ascertain

and determine thearaountof the actual and necessary cost '-.nd expendi-

tures," &c.

The rule of damages has been fixed by the statute. As to that the

court has no discretion beyond ascertaining the excess of cost. But
before damages can be given, it must appear both that the United States

was, in law, liable, and that the bridge had been constructed in accord-

ance with the requirements of the law, down to the time the change of

plan was directed. That the liability of the United States was not made
to depend entirel}- on the fact that the law in respect to the form of the

structure had been complied with is apparent, because if such had been

the intention of Congress it would have been entirel}' unnecessary to

submit the second question for determination. But the second is as

clearly submitted as the first. Damages are not to be given if either

is found in favor of the United States. No matter whether the United

States was, in law, liable or not, if the bridge had not been constructed

so as substantially to comply with the law, there could be no recovery.
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That is expressly declared. If, however, it had been properly built,

the determination of the question of legal liability became important,

and that, in our opinion, depended entirely on the right of Congress,

under the Constitution and laws of the United States, to require the

change without making just compensation in money.

Decree affirmed.

[The Justices Miller, Field, and Bradley gave dissenting opinions.

Miller, J., did not deny the power of Congress, as asserted by the

majority, but went upon the construction of the statute.]

" I repeat," he said, " that it was competent for Congress to have

declared that the bridge, as it was in process of construction, had

proved to be a substantial and material obstruction to the free naviga-

tion of the river, and for that reason the assent of Congress to its erec-

tion was withdrawn. Or that it would be such an obstruction unless

certain modifications of the plan were made, which Congress could pre-

scribe, and require them to be made. But it did neither. It based no

action on the assumption that the bridge was or would be an obstruc-

tion to navigation ; but it determined to change the bridge from a low

bridge with a draw, to a high bridge without a draw. The difference in

these two is well known to every one who has travelled over our Western

rivers, and I myself am familiar with no less than ten drawbridges across

the Mississippi built under Acts of Congress, whicli are not substantial

or material obstructions to the navigation of that great river. Congress,

therefore, never intended to act on the reservation contained in the

resolution. No reference is made to that resolution in the Act of 1871

requiring this total change of plan. . . .

I think Congress intended to waive that question [of its constitutional

power], and in favor of justice and fair dealing to pay for the losses

incurred under the very act which gave the compensation, if it was

found that the bridge, as far as it had progressed, was in conformity

to law, and would not be a substantial and material obstruction to

navigation if completed on that plan.

PEOPLE V. O'BRIEN et al.

New York Court of Appeals. 1888.

[HI N. Y. I.]i

Charles F. Tahor, Attorney-General, and William A. Paste, for

the People ; Denis O'Brien, for the Receiver ; James C. Carter and

ElihuRoot, for the Broadway and Seventh Avenue Railroad Company,

defendant ; Albert Stickney and Nelson S. /Spencer, for the Twenty-

third Street Railway Company and Jacob Sharp, defendants ;
Edward

1 The reporter's statement is omitted. — Ed.
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Winsloio Paige, for Mr. Palmer, trustee, etc., respondent; Thomas

Allison^ for the Mayor, etc., respondent; William C. GulUcer., for

James A. Richmond and Others, respondents.

RuGER, C. J. It will not be unproGtable at the outset to recall some

of the prominent incidents attending the origin and operation of the

Broadwaj' Surface Railroad Company, for the purpose of obtaining

a clearer view of the situation of the parties and their relation to the

subject of the action.

On May 13, 1884, that company filed articles of association and be-

came incorporated as a street railroad company under the provisions of

chapter 252 of the Laws of 1884, a general Act passed to authorize the

formation of such corporations, pursuant to the mode introduced b}'

the amendment to the Constitution of 1874. By such incorporation

the compan}' became an artificial being, endowed with capacity to

acquire and hokLsuch rights and property, both real and personal, as

were necessar}' to enable it to transact the business for which it was

created, and allowed to mortgage its franchises as security for loans

made to it, but having no present authority to construct or operate a

railroad upon the streets of any municipality. This right, under the

Constitution, could be acquired onl}- from the city authorities, and they

could grant or refuse it at their pleasure. The Constitution not only

made the consent of the municipal authorities indispensable to the crea-

tion of such a right, but, b}' implication, conferred authority upon them

to grant the consent, upon such terms and conditions as they chose to

impose, and upon the corporation the right to acquire it by purchase.

The framers of the Constitution, evidently treating the privilege as a

valuable one, which should be disposed of for the benefit of the muni-

cipality, to those who would pay the highest price for it, gave the

municipal authorities the exclusive right to grant the privilege, which

had theretofore been exercised by the legislature alone, and authorized

its acquisition by contract from such municipality. {In Re Cable Co.,

109 N. Y. 32 ; Mayor, etc., v. T. & L. R. R. Co., 49 Id. 657.) The
subsequent legislation of the State confirms this view, lor at times

it has provided that such right might be sold at auction, and by chapters

65 and 642 of the Laws of 1886, makes it obligatory upon the municipal-

ities to dispose of such right by public auction to the highest bidder.

Previous to December 5, 1884, this company applied to the muni-

cipality of New York for authorit}' to lay tracks and run cars over

Broadway from the Battery to Fifteenth Street, and on that day, b}'

resolution of the Common Council, the consent of the city was given

upon the terms and conditions prescribed in the resolution granting it,

among which was the annual payment of a considerable sum of mone}'

to the municipalit}'. It is conceded that the Broadway Surface Com-
pany dul}- accepted the grant, and full}' complied with and performed
all of the terms and conditions provided therein, to entitle it to acquire,

construct, and operate its road. We know, not onlv from contempo-
rary history, but from cases which have already reached this court, that
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serious questions have arisen, with reference to the propriet}- of the

means by which the corporators of tlie company obtained this consent

from the municipal authorities, but they are not involved in this case,

and have no bearing upon the questions presented for discussion by the

record. The}- were neither alleged in the complaint, supported b^- proof,

or presented in the arguments of counsel. The company subsequently

oljtained the favorable report of a commission duly api)ointed by the

Supreme Court in lieu of the consent of abutting propert}' owners, and
the order of the court confirming the action of the commissioners.

After its incorporation, the Broadway Surface Company mortgaged
its property and franchises as security for contemplated loans, and
authorized its bonds to be put upon the market for sale to the public

generally, and they were largely purchased by investors, without notice

of any defect in their origin or execution. It also made contracts with

other street railroad companies owning, res-pectivcly, lines of road con-

necting with the contemplated line of the Broadway Surface Company,
and diverging therefrom to distant parts of the city, for the use of their

several tracks by each other, for which it received a large present

pecuniary consideration from each of said companies besides the ex-

change of mutual benefits and accommodations.

It is not disputed but that upon the entry of the order of confirmation,

the Broadwa}' Surface Railroad Company became vested with the right

of constructing a railroad on Broadwa}' and running cars theieon, to as

full an extent as it had power to acquire, or the State and city author-

ities had authority to grant.

In the spring of 1885 the compan}- caused its track to be constructed

over the route authorized, and from that time to the 4th day of May,

1886, when it was dissolved hy an Act of the Legislature, in connection

with other railroad companies, ran its cars over such road and the con-

necting lines.

On May 14, 1886, in an action between the People, as plaintiff, and

James A. Richmond, the former President of the Broadway Surface

Railroad Company, as sole defendant, upon the application of the

Attorney-General, one John O'Brien was appointed receiver of the

property formerly belonging to the Broadway Surface Company, by a

justice of the Supreme Court of the third judicial district, in an ex parte

order based upon the summons and complaint in that action, in pursu-

ance of and under the authority alone of the provisions of chapter 310

of the Laws of 1886.

The present action was a supplementary action brought Juh- 8, 1886,

hy the Attorney-General in the name of the People of the State against

the cit}- of New York, the receiver of the Broadwa}- Surface Railroad

Company, and numerous other corporations and persons, alleged to

have had dealings with such compan}-, either as stock-holders, mort-

gagees, creditors, or contractors, for the purpose of obtaining a judg-

ment declaratory of the rights and liabilities of the several parties, as

affected by the dissolution of the corporation, determining the fact as
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to what were assets of the compan}-, and the extent of the interests

of tlie several parties therein, and restraining the mortgagees, contrac-

tors, and otiiers froca taking legal proceedings to enforce their rights in,

and liens upon the propert}- of the coi'poration, . . .

We think the material question for discussion here is whether the

franchise to maintain tracks and run cars on Broadwa}' survived tlie

dissolution of the corporation, and if so, upon whom the right of ad-

ministering its affairs devolved. ... A review of the judgment brings

up for consideration propositions very grave in character, not only on

account of the extent of the private interests affected, but because their

determination will affect great public questions arising out of the limita-

tions imposed by the Constitution upon the legislative power, over the

propertj' of corporations lawfully acquired.

The statutes upon which the action is predicated, confessedly assume

the right and power of the legislature to wrest from the company its

franchises ; to transfer them to other persons, and bestow their value

upon the donees of the State. The statutes contemplate the absolute

destruction of the property of the corporation, and the loss of its value

to the creditors who have made loans in good faith upon the security of

such propert}', and this action is avowedly prosecuted to accomplish the

puiposcs of the legislation. It is, therefore, urgently contended by the

Attorne^'-General that none of the franchises of the corporation survived

its dissolution, and that the mortgages previously given thereon, as

well as all contracts made with connecting street railroads for the

mutual use of their respective roads, fell with the repeal and could not

be enforced.

If it could be supposed for a moment that this claim was reasonably

supported b}- authorit}', or maintainable in logic or reason, it would
give grave cause for alarm to all holders of corporate securities.

The contention that securities representing a large part of the

world's wealth are beyond the reach of the protection which the Consti-

tution gives to property, and are subject to the arbitrary* will of succes-

sive legislatures, to sanction or destroy at their pleasure oi discretion,

is a proposition so repugnant to reason and justice as well as the tradi-

tions of the Anglo-Saxon race in respect to the security of rights of

property, that there is little reason to suppose that it will ever receive

the sanction of the judiciar}-, and we desire in unqualified terms to

express our disapprobation of such a doctrine. Whatever might have
been the intention of the legislature or even of the framers of our Con-
stitution in respect to the effect of the power of repeal reserved in Acts
of incorporation, upon tlie property rights of a corporation, such power
must still be exercised in subjection to the provisions of the Federal

Constitution.

Considering the power whicli the State has to terminate the life

of corporations organized under its laws, and the autliority which its

Attorne3'-General has by suit to forfeit its franchises for misuse or abuse,

and to regulate and restrain corporations in the exercise of their cor-
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porate powers, there is little danger to be apprehended in the future

from the overgrowth of [)ower, or the monopolistic tendencies of such

organizations, but whatever that danger may be, it is trivial in com-
parison with the widespread loss and destruction which would follow a

judicial determination, that the property invested in corporate secur-

ities was beyond the pale of the protection afforded b}' the fundamental

law. It is not perhaps strange, in the great variety* of cases bearing

upon the subject, and the manifold aspects in which questions relating

to corporate rights and property have been presented to the courts that

dicta, couched in general language, may be found giving color to tlie

plaintiff's claim ; but we think that there are no reported cases in

which the judgment of the court has ever taken the franchises or prop-

erty- of a corporation from its stock-holders and creditors, through the

exercise of the reserved power of amendment and repeal, or trans-

ferred it to other persons or corporations, without provision made for

compensation.

Among other claims made by the State, it is contended that the

stated term of one thousand years prescribed in its charter, for the

duration of the company, constitutes a limitation upon the estate

granted, and that, therefore, the corporation took a qualified estate only

in its franchises, and that the rights reserved b}' the Revised Statutes

(Laws of 1884 and 1850), and the Constitution, to alter, amend, and

repeal the charters or laws under which corporations miglit be organ-

ized, also constituted a limitation upon the estate granted, and that

the exercise of the right of repeal by the State accomplished the de-

struction of the corporation and the annihilation of all franchises

acquired under its charter.

It will be convenient in the first inst.ince to consider the nature of

the right acquired 1)3- the corporation under the grant of the Common
Council, with respect to its terms or duration. This is to be deter-

mined b}- a consideration of the language of the grant and the extent

of the interest which the grantor had authority to convey. We think

this question has been decided b}' cases in this court, which are binding

upon us as authority in favor of the perpetuity of such estates. That a

corporation, although created for a limited period, may acquire title in

fee to lands or property necessary for its use was decided in Nicoll v.

New York & Erie Hailroad Company (12 N. Y. 121), where it was
held that a railroad corporation, although created for a limited period

only, might acquire such title, and that where no limitation or restric-

tion upon the right conveAed was contained in the grant, the grantee

took all of the estate possessed b}' the grantor.

The title to streets in New York is vested in the cit}- in trust for the

People of the State, but under the Constitution and statutes it had

autliority to convey such title as was necessary for the purpose, to cor-

porations desiring to acquire the same for use as a street railroad. The
city had authority to limit the estate granted either as to the extent of

its use or the time of its enjoyment, and also had power to grant an
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interest in its streets for a public use in perpetuity, which should be

irrevocable. ( Yates v. Vcm De Bocjert, 56 N. Y. 526 ;
In re Cable

Co., supra.)

Grants similar in all material respects to the one in question have

heretofore been before the courts of this State for construction, and it

has been quite uniformly held that they vest the grantee with an interest

in the street in perpetuity, for the purposes of a street railroad. {People

v. Sturtecant, 9 N. Y. 263 ; Davis v. 3Iayor, etc., 14 Id. 506 ;
Mllhau

V. Sharp, 27 Id. 611 ; Mayor, etc., v. Second Ave. R. R. Co., 32 Id. 261 ;

Sixth Ave. R. R. Co. v. Kerr, T2 Id. 330.) . . .

The resolution of the Common Council in this case expressly pro-

vided for traffic contracts by which the Broadway and Seventh Avenue

Railroad Company should obtain a right to run cars over the tracks of

the Broadway Surface Railroad, and no conditions upon the right

granted to the Broadway Surface Railroad Company, in respect to the

duration of such contract rights or otherwise, were imposed by the terms

of the grant. It was clearly contemplated by its provisions that the

rights granted should be exercised in perpetuity, if public convenience

required it, by that corporation, or those who might lawfully succeed to

its rights.

When we consider the mode required by the statutes and the Consti-

tution, to be pursued in disposing of tliis franchise, the inference as to

its perpetuity seems to be irresistible, for it cannot be supposed that

either the legislature or the framers of the Constitution intended to

offer for public sale property the title to which was defeasible at the

option of the vendor, or that such property could be made the subject

of successive sales to different vendees, as often as popular caprice

might require it to be done. Neither can it be supposed that they

contemplated the resumption of property, which they had expressly

authorized their grantee to mortgage and otherwise dispose of, to the

destruction of interests created therein by their consent.

We are, therefore, of the opinion that the Broadway Surface Railroad

Company took an estate in perpetuity in Broadway through its grant

from the city, under the authority of the Constitution and the Act of

the legislature. It is also well settled by authority in this State that

such a right constitutes property within the usual and common signifi-

cation of that word. {Sixth Ave. R. R. Co. v. Kerr, 72 N. Y. 330;

People v. Sturtevant, 9 Id. 263.)

When we consider the generality with which investments have been

made in securities based upon corporate franchises throughout the

whole country ; the numerous laws adopted in the several States provid-

ing for their security and enjoyment, and the extent of litigation con-

ducted in the various courts, State and Federal, in which they have

been upheld and enforced, there is no question, but that in the view of

legislatures, courts, and the public at large, certain corporate franchises

have been uniformly regarded as indestructible by legislative authority,

and as constituting property in the highest sense of the term.
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It is, however, earnesth- contended for tlie State that such a fran-

chise is a mere license or privilege enjoyable during the life of the

grantee only, and revocable at the will of tlie State. We believe this

proposition to be not Only repugnant to justice and reason, but con-

trary to the uniform course of authority in this country. The laws of

this State have made such interests taxable, inheritable, alienable, sub-

ject to levj' and sale under execution, to condemnation under the exer-

cise of the right of eminent domain, and invested them with the

attributes of property generally. . . . These rights of property having
been acquired and created under the express sanction and authority of

the State, it remains to inquire whether they were defeasible and subject

to be taken away through the exercise of any power reserved by the

State to alter, amend, and repeal laws or charters. . . . These Acts
should be read and construed together, and, as thus considered, provide

that the legislature may at any time alter, amend, and repeal these

Acts, and may also annul and dissolve charters formed thereunder,

but such dissolution shall not take away or impair any remedy against

such corporation, its officers and trustees, for any liability previously

incurred. The contract proved between the corporation and the State

was intended, in respect to a repeal of the charter, to survive the

dissolution of the corporation, and to determine the rights of parties

interested in the property, in the event of dissolution. By A'irtue of

this contract the corporation secured rights subject to be taken away
under certain restrictions, and protected itself from any consequences

following a repeal of its charter, except those expressly agreed u[)on.

But even if it be conceded tiiat the constitutional provisions place

the right to repeal charters, as well as laws, beyond the power of legis-

latures to waive or destro}-, the question still remains as to the effect

of such a repeal upon the franchises of the corporation ; whether it con-

templates anything more than the extinction of the corporate life, and

consequent disabilit}' to continue business, and exercise corporate func-

tions after that time, or has a wider scope and effect.

It ma}' be assumed in this discussion that the authority of the legis-

lature to repeal a charter, if it has expressed its intention to reserve

such power in its grant, constitutes a valid reservation. Parties to a

contract may lawfuU}' provide for its termination at the election of

either part}', and it ma}-, therefore, be conceded that the State had

authority' to repeal this charter, provided no riglits of property were

thereby invaded or destro3'ed. In speaking of the franchises of a cor-

poration we shall assume that none are assignable except b}- the special

authority of the legislature. We must also be understood as referring

onl}' to such franchises as are usuall}' authorized to be transferred

by statute, viz., those requiring for their enjovment the use of corporeal

property, such as railroad, canal, telegraph, gas, water, bridge, and

similar companies, and not to those wliich are in their nature purel}'

incorporeal and inalienable, such as the right of corporate life, the

exercise of banking, trading, and insurance powers, and similar privi*
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leges. The franchises last referred to being personal in character and

dependent upon the continued existence of tlie donee for their lawful

exercise, necessarily expire with the extinction of corporate Ufe, unless

special provision is otherwise made. (People v. -S., 2^. & C. I. B,. H.

Co., 89 N. Y. 84 ; People v. Mttz, 50 Id. 61.) In the former class it

has been held that at common law real estate acquired for the use of a

canal company could not be sold on execution against the corporation

separate from its franchise, so as to destroy or impair the value of such

franchise. {Gue v. 2'ide Water Canal Co., 24 How. [U. S.] 257),

and by parity of reasoning it must follow that the tracks of a railroad

company, and the franchise of maintaining and operating its road in

a public street, are equally inseparable, in the absence of express legis-

lative authority providing for their severance.

The statute of our State authorizing the sale of the franchise and

property of a railroad company on execution, seems to recognize the

indissolubility of the connection between the corporeal property and its

incorporeal right of enjoyment. It is also to be observed that in none

of the provisions for repeal in this State is there anything contained

which purports to confer power to take away or destroy propert}- or

annul contracts, and the contention that the property of a dissolved

corporation is forfeited, rests wholly upon what is claimed to be the

necessar}' consequence of the extinction of corporate life. We do not

think the dissolution of a corporation works any such effect. It would

not naturaiiy seem to have an}' other operation upon its contracts or

propert}' rights than the death of a natural person upon his. (Jlitmma

V. Potomac Co., 8 Pet. 281, 285.) The power to repeal the charter of a

corporation cannot, upon any legal principle, include the power to repeal

what is in its nature irrepealable, or to undo what has been lawfully

done under power lawfully conferred. (Butler v. Palmer, 1 Hill, 335.)

The authorities seem to be uniform to the effect tliat a reservation of

the right to repeal enables a legislature to effect a destruction of the

corporate life, and disable it from continuing its corporate business

(People ex rel. Kimball v. B. & A. R. R. Co., 70 N. Y. 569 ; Philips

V. Wickha^n, 1 Paige, 590), and a reservation of the right to alter and
amend confers power to pass all needful laws for the regulation and
control of the domestic affairs of a corporation, freed from the restric-

tions imposed by the Federal Constitution upon legislation impairing

the obligation of contrcicts. (3lun7i\. Illinois, 94 U. S. 113, 123.)

We think no well-considered case has gone further than this, while

in many cases such power has been expressly held to be limited to the

effect stated. In the language of Chief Justice Marshall in Fletcher v.

Peck (6 Cranch, 87, 135) :
" If an act be done under a law, a succeed-

ing legislature cannot undo it. The past cannot be recalled by the

most absolute power. Conveyances have been made ; those conA'ey-

ances have vested legal estates, and if those estates may be seized by
the sovereign authority, still that they originally vested is a fact, and
cannot cease to be a fact. When, then, a law is in the nature of a con-
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tract, when absolute rights have vested under that contract, a repeal of

the law cannot divest those rights." It would seem to be quite obvious

that a power existing in the legishxture by virtue of a reservation onl^,

could not be made the foundution of an authorit3" to do that which is

express!}' inhibited by the Constitution, or afford the basis of a cUiim

to increase jurisdiction over tlie lives, libert}-, or property of citizens

beyond the scope of express constitutional power.

Since the decision of the celebrated Trustees Dartmouth College v.

Woodward (4 Wheat. 518), the doctrine that a grant of corporate

powers by the sovereign, to an association of individuals, for public

use constitutes a contract, within the meaning of the Federal Constitu-

tion, prohibiting State legislatures from passing laws imjiairing its obli-

gations, has, although sometimes criticised, been uniformly acquiesced

in bj- the courts of the several States as the law of the land, and may
be regarded as too firmly established to admit of question or dispute.

{People \. Sturtevant, supra; 31ilhau\. Sharp^ supra; BrooMynCent.
B. B. Co. v. Brooklyn City R. R. Co. [32 Barb. 364.]) The intimation,

by Judge Story, in that case, that the rule might be otherwise if the

legislature should reserve the power of amending or repealing it, led to

the adoption b^- the legislatures of the various States of the practice of

incorporating such reservations in Acts of incorporation. Whatever

may be the effect of such reservations, it is immaterial whether they

are embraced in tlie Act of incorporation or in general statutes or pro-

visions of the Constitution. In either case they operate upon the con-

tract according to the language of the reservation. (Morawetz on

Corp. 464.) It is manifest, therefore, that in the absence of such

reserved power, legislatures have no authority to violate, destroy, or

impair chartered rights and privileges, or power over corporations,

except such as they possess by virtue of their legislative authority over

persons and property generally. It is obvious that this reserved power

does not, in any sense, constitute a condition of tlie grant, and cannot

have effect as such, but is simi)ly a power to put an end to the con-

tract, with such effect upon the rights of the parties thereto as the law

ascribes to it. {SinJcing-Fund Cases, 99 U. S. 700, 748 ; Tomlinson

V. Jessiip, 15 Wall. 454, 457.) In speaking of the exercise of this

power by Congress in the Sinking-Fund Cases, Chief Justice Waite

says :
" Congress not only retains . . . [Here follows a passage which

may be found supra at p. 1699.]

The judges dissenting in that case contended that the reserved

power could not be construed as authorizing the alteration, violation, or

nullification of any of the material pvovisions of the grant, but should

be held to mean simply a reservation of the power to legislate, freed

from the restrictions imposed by the constitutional provisions against

legislation impairing the obligations of contracts. Mr. Justice Bradley

said: "The reserved power in question is simply that of legislation,

to alter, amend, or repeal a charter. This is very different from the

power to violate or to alter the terms of a contract at will. A reserva-
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tion of power to violate a contract, or alter it, or impair its obligation,

would be repugnant to the contract itself and void. A proviso repug-

nant to the granting part of a deed, or to the enacting part of a statute,

is void. Interpreted as a reservation of the right to legislate, the

reserved power is sustainable on sound principles ; but interpreted as

the reservation of the right to violate an executed contract it is not

sustainable."

This dissent proceeded upon the ground that the Acts of Congress

under consideration changed some of the essential features of the con-

tract, and were, therefore, void, as being obnoxious to the provisions

of the Constitution for the protection of life, liberty, and property.

The majority of the court held, however, that such Acts were simply

an exercise of the power of Congress to regulate the internal adminis-

tration of the affairs of a corporation, which, to a certain extent, it

was unanimously agreed that it possessed. There was no dispute or

disagreement as to the correctness of the rule stated, tliat the power of

amendment and repeal was a restricted power, limited by the pro-

visions of the Constitution. An interpretation conferring the power of

violating a contract at will upon one of its parties, under a clause

authorizing its amendment or repeal, would seem to be inconsistent

with an}- reasonable notion of the nature of such an instrument, and

beyond the power of parties lawfully to create.

If it is possible to conceive the idea of a repealable grant, certainly

such a grant, accompanied with power to convc}' or pledge the interest

granted, must, on the execution of the power, necessarily preclude a

resumption b}' the grantor of the subject of the grant, or any right

of property acquired under it. An express reservation b}' the legis-

lature of power to take away or destroy propert}- lawfully acquired or

created would necessarily violate the fundamental law, and it is equally

clear that any legislation which authorizes such a result to be accom-

plislied indirectl}', would be equally ineffectual and void. . . .

We are, therefore, of the opinion that the Broadway Surface Com-
pany took an indefeasible title to the land necessary to enable it to

construct and maintain a street railroad in Broadway, and to run cars

thereon for the transportation of freight and passengers, which sur-

vived its dissolution. . . .

The judgments of the Special and General Terms should be reversed

and the complaint dismissed, with costs to the defendant other than the

receiver.

All concur, except Peckham and Gray, JJ., not sitting.^

1 This case presents the final aspect of the long protracted efforts of Jacob Sharp
and others to place a street railway on Broadway, in the city of New York. See also

People V. Sharp, 107 N. Y. 427 (1887).

In Davis et al. v. Tlie Mai/or <f-c. of New York et al, U N. Y. 506 (1856), these

persons had been authorized by a resolution of the Common Council of the city of New
York of Dec. 29, 1852, to lay a double track for a horse railway on Broadway. Upon
an appeal from an order granting an injunction to restrain the construction of the
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track, a uew trial was grauted on special grouuds ; but a majority of the court were of

opiuiou tliat tlie resolution was void.

lu Milium et al. v. Sharp et al., 27 N. Y. 611 (1863), where the same general ques-

tion came up, tliis was distinctly held, and tlie defendants were perpetually enjoined

Seldex, J., for the court, said :
" Neither the corporation nor the Common Council lias

been authorized to create a franchise of the character of that described in the resolu-

tion under consideration. It follows that the resolution, relating to a subject not

within the powers of the body passing it, is merely void.

"On other grounds, without reference to its character as creating a francliise, the

resolution is equally objectionable. It was not, as has been insisted, an act of legisla

tion, but ou the contrary, it possesses all the characteristics of, and was in fact, a con-

tract. It was held to be a contract in the case of The People v. Stiirlevaiit (9 N. Y.

273), and but a slight examination of its provisions is requisite to show the correctness

of that decision. Trior to its acceptance by the defendants, the resolution was only a

proposition, having no binding force whatever. It was certainly not then a law, and

since that time the Common Council have taken no action upon it. Upon its acceptance

(if valid), it became a contract between two parties, binding each to the observance of

all its provisions. It was something more than a mere executory contract between tlie

parties. It amounted also to an immediate grant of an interest, and, it would seem, of

a freehold interest in the soil of the streets to the defendants. The rails, when laid,

would become a part of real estate, and the exclusive right to maintain them perpetu

ally is vested in the defendants, their successors, and assigns. I say perpetually, be-

cause tliere is no limitation in point of time to the continuance of the franchise, and

no direct power is reserved to the corporation to terminate it. Indirectly such termi-

nation might, perhaps, be effected, after the expiration of ten years, by making the

exercise of the privileges so burdensome through tiie increase of license fees as to com-

pel their abandonment. Tliis, however, could only be accomplished through tlie aid of

State legislation ; and if we assume that the laws of tlie State in that respect are to

remain unchanged, the pri\ ileges granted are perpetual. The title to the rails when

permanently attached to the land, and such right in the land as may be requisite for

their perpetual maintenance, are therefore granted to the defendants by tlie rest)lu-

tion. The exclusive use of the rails when laid for the purpose for which they were

designed, would also, as I think, belong to the defendants. Other people might drive

across them, and to some extent along them, with ordinary carriages, but they would

have no right to run cars upon them for their own convenience or profit. Any use

which the public could have of them, not exercised tlirough the defendants' francliise,

would depend upon the fact that the rails would not entirely exclude from the ground

they might occupy, the character of a public street. The public miglit continue to

pass over the tracic (when not in use by the defendants), but that must be done with

such inconvenience, more or less, as the rails might occasion. No direct benefit could

be derived by the public, or by individuals not interested in the road, from its construc-

tion, otherwise than through the use of the cars to be run ujjou it. Indirectly, otlier

benefits might arise, and possibly of sufficient magnitude to overbalance the inconven-

ience arising from its construction and use. Whether this would be so or not, is a

question the solution of which does not belong to this tribunal, and I should express

no opinion in regard to it if I had formed any. So far as that question is invoWed in

the present case, it is already conclusively determined against the defendants, and my
present purpose is only to show the importance, the exclusive character, and the per-

manency of the powers conferred, or attempteii to lie conferred, upon the defendants

by the resolution. If that resolution should be sustained, no power would remain in

the corporation to remove the railway after its construction, if it should prove to be a

nuisance, or to reduce the r.ate of fare, if it should be found unreasonably high,

or to compel tlie introduction of any improved method of conveyance, if at any future

time such method should be invented, without the consent of the defendants or their

successors ; and the powers of the corporation over the street in many other respects

would be abridged. Those powers were given to the corporation as a trust, to be held

and exercised for the benefit of the public, from time to time, as occasion might require.
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RAILROAD COMMISSION CASES.

Supreme Court of the United States. 1886.

[116 U.S. SOI.]

This was a suit brought by tlie Farmers' Loan and Trust Company,

a New York eoiporation, to enjoin the Railroad Commission of Missis-

sippi from enforcing against tlie Mobile and Ohio Railroad Company

the provisions of the statute of Mississippi passed March 11, 1884, en-

titled "An Act to provide for the regulation of freight and passenger

rates on railroads in this State, and to create a commission to super-

vise the same, and for other purposes." . . .

The case was heard on demurrer to the bill. The Circuit Court [of

the United States for the Southern District of Mississippi] rendered a

decree allowing the injunction, and from that decree this appeal was

taken.

Mr. John W. C Watso7i, for appellants ; Mr. P. Hamilton also filed a

brief for appellee.

Mr. Chief Justice Waite delivered the opinion of the court. After

stating the facts in the language above reported, he continued

:

The argument in support of the decree below is :

and they could neither be delegated to others, nor effeetnallj abridged by any Act of

the corporate anthorities. (The People v. Kerr, 27 N. Y. 188; Prexlu/terimi Church y.

M(tyor, ^-c, 5 Cowen, 538 ; Coates v. Mai/or, <J'C., 7 Id., 585 ; Goszler v. Corpwcttinn of

Georgetown, 6 Wheat. 593.) Such trust is, iu this respect, governed by the general

principle, that the duties of a trustee cannot be delegated without expre.ss power for

that purpose conferred by the author of the trust. (Hill on Trustees, 175, 540, Phil,

ed., 1846.)

" The defendants' connsel insists that the resolution is not a contract, but a license,

revocable at the pleasure of the Common Council. This position cannot be reconciled

with tlie decision iu The People v. Sturtevant, supra, nor with the principle declared by

tlie Supreme Court of the United States, iu the Dartmouth Colleire c;u-> (4 Wheat.

519), and other kindred cases, in substance, that grants of such franchi.se.s, though

made by Acts in form legislative, become, when accepted and acted upon, contracts,

not subject to be recalled or modified, except in accordance with expre&s re.servations

contained in the grants. No such reservation is made by the resolution in question,

and the privileges which it grants, if within the power of the Common Council, are

already beyond the control of any future Act of -that body. (."Smith's Com. §§ 252,

253.) No reservation of that kind, however, would have been of any service, as it

could not sup])ly the defect of power. The resolution is. therefore, void, for the rea-

sons that it purports to create a franchise which the common council had no power to

create ; to vest in the defendants an exclusive interest in the street, whicli the Common
Council had no power to convey ; and to divest the corporation of the exclusive control

over the street, wliich has been given to it as a trust for the use of the public, and which

it is not authorized to relinquish."

And so .V. 0. c\c. R. R. Co. v. iV. 0. 44 La. Ann. 728 (1892) ; PnrBurst v. Cop. Citji

Rij. Co., 23 Oreg. 471 (1893); Lake Roland Elec. Ry. Co. v. .Vayor Ac. of B'tJtimore et

«/., 77 Md. 352 (1893) ; Bait. Trust, .^-c. Co. v. Mayor, S^-c. Bait., 64 Fed. Rep. 1.53 (1894).

Compare BeUeville v. Citiz. Horse Ry. Co., 38 N. E. Rep. 584 (111. 1894).— Ed.

VOL. II. — 35
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1. That the statute under which the commissioners are to act impairs

the obligation of the charter contract of the Mobile & Ohio Raihoad

Company
;

2. That it is, so far as that company is concerned, a regulation of

commerce among the States
;

3. That it denies the company' the equal protection of the laws ; and

deprives it of its property- without due process of law
;

4. That it confers both legislative anil judicial powers on the com-

mission, and is thus repugnant to the Constitution of Mississippi; and

5. That it is void on its face by reason of its inconsistencies and un-

certainties.

These several positions will be considered in their order.

1. The provisions of the charter on which the claim of contract rests

are found in §§ 1, 7, and 12, as follows: . . . [These sections give the

usual power to transport by steam or otherwise, to make by-laws,

manage their affairs, and to fix and regulate charges.]

From this it is claimed that the State granted to the company, for

the full term of its corporate existence, that is to sa}', forever, the right

of managing its own affairs and regulating its charges for the trans-

portation of persons and property, free of all legislative control.

It is now settled in this court that a State has power to limit the

amount of charges by railroad companies for the transportation of per-

sons and property within its own jurisdiction, unless restrained by

some contract in the charter, or unless what is done amounts to a regu-

lation of foreign or interstate commerce. Railroad Co. v. Maryland^

21 Wall. 456 ; Chicago, Burlington, & Quincy Railroad Co. v. Iowa,

94 U. S. 155 ; Peik v. Chicago & Northwestern Railway Co., 94 U. S.

164 ; Winona & St. Peter Railroad Co. v. Blake, 94 U.S. 180 ; Rug-

gles v. Illinois, 108 U. S. 526, 531. This power of regulation is a

power of government, continuing in its nature, and if it can be bar-

gained away at all it can only be by words of positive grant, or some-

thing which is in law equivalent. If there is reasonable doubt, it must

be resolved in favor of the existence of the power. . . .

Such being the rule, and such its practical operation, we return to

the special provisions of the charter on which this case depends, and

find, first, the authority given the corporation to carry persons and

property. This of itself implies authority to charge a reasonable sum

for the carriage. In this way the corporation was put in the same

position a natural person would occupy if engaged in the same or like

business. Its rights and its privileges in its business of transportation

are just what those of a natural person would be under like circum-

stances ; no more, no less. The natural person would be subject to

legislative control as to the amount of his charges. So must the cor-

poration be. That was decided in Railroad Co. v. 3fargland : Chi-

cago, Burlington, ct Quincy Railroad Co. v. Iowa ; Peik v. Chicago

ffc Northwestern Railway Co.; Winona & St. Peter Railroad Co. v.

Blake ; and Ruggles v. Illinois ; all cited above.
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Next follows the power of the directors to make bj'-laws, rules, and

regulations for the niauageraent of the affairs of the company, but it is

expressl}' provided that such by-laws, rules, and regulations shall not

be eoutrar}- to the laws of the State. This we held in Ruggles v. Illi-

nois included laws in force when the charter was granted, and tliose

which came into operation afterwards as well. It is true that the clause

which thus limits the power of the directors is found in the middle of

the sentence which confers the power, but it clearly was intended to

refer to everything that might be done in this way " touching ... all

matters whatsoever that ma}' appertain to the concerns of said com-

pau}-." There is nothing here, therefore, which in an}' manner implies

a contract on the part of the State to exempt the company fi'om the

operation of laws enacted within the scope of legislative power for the

regulation of the business in which it is authorized to engage.

The case turns conseqnentl}' on § 12, which is, "that it shall be law-

ful for the compan}' . . . from time to time to fix, regulate, and receive

the toll and charges hy them to be received for transportation," etc.

This would have been implied fi'om the rest of the charter if there had

been no such provision, and it is argued that, unless it had been

intended to surrender the power of control over fares and freights, this

section would not have been inserted. The argument concedes that

the power of the company under this section is limited by the rule

of the common law which requires all charges to be reasonable.

In Munn v. Illinois^ 94 U. S. 113, and Chicago^ BurU?igton <£• Quincy
Itailroad Co. v. lovm., above cited, this court decided that, as to

natural persons and corporations subject to legislative control, the

State could, in cases like this, fix a maximum beyond which any

charge would be unreasonable, and that such maximum when fixed

would be binding on the courts in their adjudications, as well as

on the parties in their dealings. The claim now is that b}- § 12 the

State has surrendered the power to fix a maximum for this com-

pany, and has declared that the courts shall l)e left to u<5termine

what is reasonable, free of all legislative control. We see no evi-

dence of any such intention. Power is granted to fix reasonable charges,

but what shall be deemed reasonable in law is nowhere indicated.

There is no rate specified, nor any limit set. Nothing whatever is said

of the wa}' in which the question of reasonableness is to be settled.

All that is left as it was. Consequently, all the power which the State

had in the matter before the charter, it retained afterwards. The power
to charge being coupled with the condition that the charge shall be

reasonable, the State is left free to act on the subject of reasonableness

within the limits of its general authority as circumstances may require.

The right to fix reasonable charges has been granted, but the power of

declaring what shall be deemed reasonable has not been surrendered.

If there had been an intention of surrendering this power, it would

have been easy to say so. Not having said so, the conclusive presump-
tion is there was no such intention. . .
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From what has thus been said, it is not to be inferred that this

power of Umitation or regulation is itself without limit. This power to

regulate is not a power to destroy, and limitation is not the equivalent

of confiscation. Under pretence of regulating fares and freights, the

State cannot require a railroad corporation to carry persons or propertj'

without reward ; neither can it do that which in law amounts to a tak-

ing of private property for public use without just compensation, or

without due process of law. What would have this effect we need not

now sa}-, because no tariff has yet been fixed by the commission, and

the statute of Mississippi expressly provides " that in all trials of cases

brought for a violation of any tariff of charges, as fixed bj- the commis-

sion, it may be shown in defence that such tariff so fixed is unjust."

It is also claimed that the charter contains a contract binding the

State to allow the company, at all times and in all ways, to manage its

own affairs through its own board of directors, and that the obligation

of this contract will be impaired if the provisions of the statute are

enforced by the commissioners. As has already been seen, the power

of the directors is coupled with a condition that their management shall

be in accordance with the laws of the State. This undoubtedly means

with such laws as may be constitutionally enacted touching the admin-

istration of the affairs of the compan}'. The present statute requires

the company, 1, to furnish the commissioners with copies of its tariffs

for all kinds of transportation ; 2, to post in some conspicuous place

at each of its depots the tariff approved by the commissioners, with the

certificate of approval attached ; 3, to conform to the tariff as approved

without discrimination in favor of or against persons or localities

;

4, to furnish the commissioners with all the information they require

relative to the management of its line, and particularly with copies of

all leases, contracts, and agreements for transportation with express,

sleeping-car, or other companies to which they are parties ; 5, to report

all accidents within the limits of the State attended with any serious

personal injur}- ; 6, to make quarterly returns of its business to the

commissioners, which returns shall embrace all the receipts and ex-

penditures of its railroad ; 7, to provide at least one comfortable and

suitable reception room at each depot for the use and accommodation

of persons desiring or awaiting transportation over its road ; and 8, to

keep at all times in such reception rooms a bulletin board which shall

show the time of the arrival and departure of trains, and when any

passenger or other train transporting passengers is delayed, notice

of the extent of the delay and the probable time of arrival as near

as it can be ascertained.

The second and third of these requirements relate only to the duty

of the company to keep its charges within the limit of the tarifl

approved by the commissioners without discrimination in favor of or

against persons or localities. The first, fourth, and sixth are clearly

intended as a means of furnishing the commissioners with the infor-

mation necessary to enable them to act understandingly in fixing the
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tariff. Whether under these provisions the company can be required

to make a report of or give information about its business outside of

Mississippi is a question we do not now undertake to decide. Tlie

second, fifth, seventh, and eighth are nothing more than reasonable

police regulations for the comfort, convenience, and safety of those

travelling upon the road or doing business with the company in the

State.

The commissioners have power, 1, to approve, and if need be to fix

the tariflf of charges for transportation, both of persons and property,

by which the company* must be governed, and to exercise a watchful

and careful supervision over such tariff; 2, to notif}' the company of

the times and places when and where the propriety of a change in ex-

isting tariffs will be considered ; 3, to entertain complaints made b}'

any person against a tariff which has been approved, on the ground

that the same is in an}' respect for more than a just compensation, or

that the charges amount to or operate so as to effect unjust discrimina-

tion, and, after due notice to the compan}' and proper inquiry had, to

make any changes that may be deemed proper ; 4, to repair to the

scene of an accident within the State attended with serious personal

injury, and inquire into the facts and circumstances thereof, to be

recorded in the minutes of their proceedings, and embraced in the

annual report they are required to make to the Governor for transmis-

sion to the legislature ; 5, to inspect the depots of all railroads oi)cr-

ated in the State, and to see that comfortable and suital)le reception

rooms are provided ; and 6, to institute all necessar}- suits for the

recovery of the penalties prescribed by the statute for a violation of its

provisions. The first three of these relate entirely to proceedings for

fixing charges and supervising the tariflf, and the rest, like the correla-

tive requirements of the compau}', are mere police regulations which

the commissioners are to enforce. All this comes clearly within the

supervising power of the State in the administration of the affairs

of its domestic corporations.

We conclude, therefore, that the charter of the company contains no

contract the obligation of which is in any way impaired b}' the statute

under which the commissioners are to act.^

[Justices Harlan and Field gave dissenting opinions. Blatch-
FORD, J., did not sit. In the course of his opinion, Haklan, J.,

said:] "The court concedes that the power which the State asserts,

by the statute of 1884, of limiting and regulating rates, does [not]

involve the power to destro}' or to confiscate the property of these

companies; and, consequently, it is said, the State cannot compel
them to carr}' persons or property without reward, nor do that which

in law would amount to a taking of private property for public use

without just compensation. And reference is made to that clause of

1 See Minn. 4~ St. Lows R>/. v. Emmons, 149 U. S. 364, 367 (1892) ; N. Y. ^- N. E.

R. R. Co. V. Bristol, 151 U. S 556, 567 ; s. c. supra, pp. 687, 689 ; Eagle Ins. Co. v. Ohio.

153 U. S. 446 (1894).— Ed.
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the statute wliich provides ' that in all trials of cases brought for a vio-

lation of any tariff of charges, as fixed by the commission, it may be

shown in defence that such tariff so fixed is unjust.' But if I do not

misapprehend the effect of the opinion, it means to declare that where

the tariff of charges fixed by the commissioners does not certainly work

the destruction or confiscation of these properties, or amount in law to

taking them for public use without just compensation, the charges

so established must be accepted by the courts, as well as by the com-

panies, as reasonable, and, therefore, not be held or treated as ' un-

just' in any prosecution under the Act for disregarding such tariff.

I cannot otherwise interpret the observation that the legislature may
establish a maximum, an}- charge in excess of which must be deemed

by the courts and the parties to be unreasonable.

" In expressing the foregoing views I would not be understood as

denying the power of the State to establish a railroad commission, or to

enforce regulations— not inconsistent w-ith the essential charter rights

of the companies— in reference to the general conduct of their merely

local business. My only purpose is to express the conviction that each

of these companies has a contract with the State whereby it is ex-

empted from absolute legislative control as to rates, and under which

it may, through its directors, from time to time, within the limit of

reasonableness, establish such rates of toll for the transportation of

persons and property as it deems proper, — such rates to be respected

by the courts and by the public, unless they are shown afl3rmatively to

be unreasonable."

In Buffalo East Side R. R. Co. v. Bvff. Str. R. R. Co., lU N. Y.

132 (1888), RuGER, C. J., for the court, said: "The plaintiff and de-

fendant are respectively incorporated street railroad companies, located

in the city of Buffalo, and the action was brought upon a contract to

recover a sum stipulated to be paid, as liquidated damages, upon a

breach thereof by either party, that should reduce its rates of fare

below the prices authorized to be charged under the statutes in force

on May 3, 1872, each party thereby agreeing to make no change

therein, without the consent of the other. This contract was claimed

to have been made by authority of chapter 474 of the Laws of

1872. Subsequent to this contract the legislature, by chapter 600 of the

Laws of 1875, enacted, in substance, that it should be unlawful for any

street railroad company in Buffalo to charge more than five cents for

each passenger carried on their respective roads, without regard to the

distance travelled. This price was considerably less than the amount

authorized to be charged by the former statute.

" Immediately thereafter the defendant reduced its rates of fare to

the price authorized by the Act of 1875, and this reduction constitutes

the breach of the contract relied upon for a recovery.

" No question is made but that if the Act of 1875 was a valid enact-

ment, the defendant was required to conform to it, and would have a
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good defence to the action. It is, however, claimed by the plaintiff tliat

the Act was unconstitutional and void, inasmuch as it inipaiied the

obligation of contracts. The only contract claimed to have been im-

paired is the one sued upon.

" Among the defences made to the action is the claim that the agree-

ment had terminated before the alleged breach by virtue of its own
limitation, and it is also urged that a reasonable construction of tlie

language of the agreement shows that its obligations were not intended

to survive any statutory reduction of the I'ates of fare chargeable upon

such railroads.

" There is no express provision in the contract providing for the

period of its duration, but there are several which furnish strong grounds

for the inference that the parties did not intend that it should continue

after an unfavorable change in the rates of fare. Among these pro-

visions it is only necessary to refer to one, providing that ' the said

part}- of the first part, so long as it receives for the transportation of

passengers the fare allowed by law on the 3d day of May, 1872, and no

longer,' will make connections with roads to be built by the party of the

second part, and run a sufficient number of cars to accommodate all

passengers applying for transportation, etc. ; and anotlier contained in

the fifth paragraph, which provides that the party of the first part

agrees that it will, during the continuance of the contract, charge the

same rates for the transportation of passengers over its railroads, or

any part thereof, that it is ' permitted to charge by the statutes in force

regulating the same on the 3d daj^ of Ma}-, 1872, and that it will not

make any change in such rates without the consent of the party of the

second part.' Similar provisions were contained in the contract relat-

ing to the obligations of the party of the second part, and contemplat-

ing the termination of the contract upon the same contingency.
" It is quite clear that the parties had in view a condition of afl!airs

under which they would not be permitted to charge and receive the

rates of fare authorized by former Acts, and in that event expressly

provided for the termination of the contract.

" But the plaintifl' contends that the rates authorized on May 3, 1872,

still continue, so far as these two companies are concerned, by force of

the obligations of their contract, and the constitutional inhibition upon
the State from passing any law impairing its effect. We are not im-

pressed with the soundness of this contention. It was competent for

the parties to agree upon any period as the duration of their contract,

and they might, if they chose to do so, provide that it should cease

upon the passage of even an unconstitutional law. . . . We are, there-

fore, of the opinion that the contract, so far as this provision was con-

cerned, had terminated by force of its own limitation when the Act of

1875 was enacted. . . .

" But we are further of the opinion that the Act of 1875 was a valid

exercise of legislative power, and did not impair the obligations of any
contract, within the meaning of the constitutional provision.
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"The inability of one legislature to limit or control the legislative

action of its successors is a familiar principle which needs no citation

to support it. {Pres. Church v. City of New York^ 5 Cow. 538.)

" The same authority which confers upon one body the power of

legislation authorizes its successors, in the exercise of their duty, to

change, alter, and annul existing laws when, in their judgment, the

public interest requires it. In the performance of their duty of legislat-

ing for the public welfare, each successive body must, from necessity,

be left untrammelled except by the restraints of the fundamental law,

and when called upon to act upon subjects which concern the health,

morals, or interests of the people, as aflected by a public use of prop-

erty for which compensation is exacted by its owners, thev are unlim-

ited by constitutional restraint. It is unnecessary to discuss this

proposition with much fulness, as it was conceded by the appellant

upon the argument, and is repeated in its printed brief, that the au-

thority of the legislature in the exercise of its police powers could not

be limited or restricted by the provisions of contracts between indi-

viduals or corporations. Pacta prlvata piihlico juri derogare non

possant.

" This proposition is also abundantly established by authority." ^
. .

.

1 Am] so Ballard v. No. Pac. R. R. Co., 10 Mont. 168.

In Maijor v. Ttventy-third St. Ry. Co., 113 N. Y. 311, 317, in holding valid a statute

requiring a street railway company to pay into the treasury of the City of New York

one per cent of the gross receipts of its business, instead of a license fee, as before

prescribed. Earl, J., for the court, said: " Under its reserved power [the legislature]

cannot deprive a corporation of its property, or interfere with or annul its contracts

with third persons (People v. O'Brien, 111 N. Y. 1). But it may take away its fran-

chise to be a corporation, and may regulate the exercise of its corporate powers. As

it has the power utterly to deprive the corporation of its franchise to be a corporation,

it may prescribe the conditions and terms upon which it may live and exercise such

franchise. It may enlarge or limit its powers, and it may increase or limit its bur-

dens. It is sometimes said that tlie alteration under such reserved power must, how-

ever, be reasonable, and it must always be legislative in its character, and consistent

with the scope and objects of the corporation as it was originally constituted."

In Pennsylvania R. R. Co. v. Millei; 132 U. S. 75, 82 (1889), Bl.\tchfoud, J., for

the court, said :
" Prior to the Constitution of 1873, and under the constitutional pro-

visions existing in Tennsylvania before that time, the Supreme Court of that State

had uniformly held that a corporation with such ])rovisioiis in its charter as those con-

tained in the charter of the defendant, was liable, in exercising the right of eminent

domain, to compensate only for property actually taken, and not for a depreciation of

adjacent property. The 8th section of Article XVI. of the Constitution of 1873 was

adopted in view of those decisions, and for the purpose of remedying the injury to in-

vidual citizens caused by the non-liability of corporations for such consequential dam-

ages. Although it may have been the law in respect to the defendant, prior to the

Constitution of 1873, tliat under its charter and the statutes in regard to it, it was not

liable for such consequential damages, yet there was no contr.act in that charter, or in

any statute in regard to the defendant, prior to the Constitution of 1873,. that it should

always be exempt from such liability, or that the State, by a new constitutional pro-

vision, or tiio legislature, should not have power to impose such liability upon it, in

cases which should arise after the exercise of such power. But the defendant took its

original charter subject to the general law of the State, and to snch changes as might

be made in such general law, and subject to future constitutional provisions or future
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In iV. r;, LaTie Erie, and Western R. R. Co. v. Pa., 153 U. S. 628

(1894), on error to the Supreme Court of Fenns\lvania, the question

rehited to the validity of certain taxes assessed under autliority of

Pennsylvania, in respect to bonds and evidences of debt issued by the

plaintiff in error, and held and owned by residents of Pennsylvania.

The company contended that a statute of 1885, purporting to authorize

the assessment, was repugnant to the Constitution of the United States.

E. J. Phelps and 31. E. Olmstead, for plaintiff in error ; W. U. Hensel,

Attorne3'-General of Pennsylvania, for defendant in error.

Mr. Justice Harlan, after stating the case, delivered the opinion

of the court.

The principal question in the case is whether the Commonwealth of

Pennsylvania may, consistentl}' with the Constitution of the United

States, impose upon the New York, Lake Erie, and Western Railroad

Compan}' the duty— when paying in the city of New York the interest

due upon scrip, bonds, or certificates of indebtedness held b}' residents

of Pennsylvania— of deducting from the interest so paid the amount
assessed upon bonds and moneyed capital in the hands of such residents

of Pennsylvania. The court recognizes the far-reaching consequences

of its determination of this question, and has, therefore, bestowed upon

it the careful consideration which its importance demands. . . .

The fundamental propositions upon which the argument of counsel

for the State is based are that the New York, Lake Erie, and Western
Railroad Company is a private corporation of another State ; that it has

no right to do business in Pennsylvania without the permission of tliat

State, and that it is, therefore, subject at all times to such reasonable

regulations as ma}- be prescribed by Pennsylvania, whether those regu-

lations relate to taxation or to the business or property of the company
in that Commonwealth. . . .

Assuming, for the purposes of this ease, the correctness of the posi-

tion taken by the learned Attorney-General of Pennsylvania that the

commerce clause of the Constitution of the United States has, no bear-

ing upon the present inquiry, we are of opinion that the fourth section

of the Act of 1885, in its application to this railroad companv, impairs

the obligation of the contract between it and Pennsylvania, as disclosed

by the Acts of 1841 and 1846, and by what was done by that compan}'

upon the faith of those Acts. Those Acts prescribe the terms and
conditions upon which Pennsylvania assented to the compan3''s con-

structing and operating its road through limited portions of its territory.

Those terms have been fully indicated in the statement of this case, and
need not be repeated. When the State, by the Acts of 1841 and 184G,

gave this assent the possibility that the company might misuse or abuse

the privileges granted to it, or violate the provisions of those Acts, was

general legislation, since there was no prior contract Avith tlie defendant, exempting it

from liability to snch future general legislation, in respect of the subject-matter

involved."

And so Cnrtls v. Whitnej, 13 Wall. 68. — Ed.
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not overlooked : for, b}- the seventh section of the Act of 1846, into

which, by its second section, all the restrictions, prohibitions, privileges,

and provisions contained in the Act of 1841 were imported, it was de-

clared that the right of the legislatnre to repeal it was reserved, " if the

said company shall misuse or al)iise the privileges hereby granted, or shall

violate any of the privileges [provisions] of this Act." And the ques-

tion whether the privileges granted had been misused or abused, or the

provisions of the Act violated, was to be determined by scirefacias issued

out of the Supreme Court of Pennsylvania. § 7. There is no claim in

the present case of any violation b}- the railroad company of the provi-

sions of the Acts of 18-11 and 184G specifying the terms and conditions

upon which it acquired the right, so far as it depended upon State legisla-

tion, to enter Pennsylvania and construct and operate a part of its road

within the territory of that Commonwealth. Consistently with those

terms and conditions, Pennsylvania cannot withdraw the assent which

it gave, upon a valuable consideration, to the construction and opera-

tion of the defendant's road within its limits. Nor can tiie right of the

company to enjoy the privileges so obtained be burdened with conditions

not prescribed in the Acts of 1841 and 1846, except such as the State,

in the exercise of its police powers, for purposes of taxation, and for

other public objects, may legally impose in respect to business carried

on and propert\- situated within its limits.

The argument in behalf of the State leads, logically, to the conclusion

that notwithstanding the provisions of the Acts of 1841 and 1846, pre-

scril>ing the terms upon which the company acquired the privilege of

constructing and operating its road in that State, Pennsylvania could,

in its discretion, change those terms and impose any others it deemed

proper. If the State amended those Acts so as to increase the sum to

be paid annually into the State treasury, as a bonus, from ten thousand

to one hundred thousand dollars, the argument made by its Attorney-

General would sustain such legislation upon the ground that the State,

at the outset, could have exacted the larger amount from the compan}'

as a condition of its entei'ing the State with its road. To Viuy view

which assumes that the State could — so long, at least, as the railroad

compan}- performed the conditions of the Acts of 1841 and 1846—
burden the company with conditions that would substantially impair

the right to maintain and operate its road within Pennsylvania upon

the terms stipulated in those Acts, we cannot give our assent. No such

terms as those named in the Act of 1885 were imposed prior to the

building of the road in Pennsylvania, and the road having been con-

structed in that State upon the faith of the legislation of 1841 and 1846,

and with the assent of the State given for a valuable consideration paid

b}' the compan}-, its maintenance in Pennsylvania cannot be made the

pretext for imposing such conditions as those prescribed in the Act of

1885.

But it is said that regulations prescribed after the construction of the

road, applicable to railroad companies doing business in the State, —
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such regulations being reasonable in their character,— shoukl be deemed

to have been within the contemplation of the parties when those Acts

were passed, and, therefore, not in violation of the agreement under

which the company entered the State for the pur^wse of transacting

business there ; and that it should not be assumed that tiie State in-

tended to surrender or bargain away its authority to establish such

regulations.

Of the soundness of this general proposition, there can be no doubt,

in view of the settled doctrines of this court. The contract in question

left unimpaired the power of the State to establish such reasonable

regulations as it deemed proper touching the management of the busi-

ness done and the property owned by the railroad company in Penns} 1-

vania, which did not materially interfere with or obstruct the substantial

enjoyment of the rights previously granted. But the fourth section of

the Act of 1885 is not within that category-. It assumes to do what

the State has no authority to do, to compel a foreign corporation to act,

in the State of its creation, as an assessor and collector of taxes due in

Pennsylvania from residents of Pennsylvania. Under the sanction of

the laws of New York, the defendant corporation executed prior to the

passage of the Act of 1885 bonds, with interest coupons attached, pay-

able in that State and not elsewhere. It gave mortgages to secure the

payment of those bonds and coupons, according to their tenor. Neither

the bonds, nor the coupons, nor the mortgages, contain anything that

would, in law, justify the company in refusing to meet its obligations,

according to their terms and without deduction on account of taxes due

from the holders of such bonds or coupons residing in another State.

We have seen that the bonds and coupons in question were payable to

bearer, and that it was practically impossible for the company, when
the coupons were presented for payment, to ascertain who, at that time,

really- owned them or the bonds from which they were detached, or

whether the coupons were owned by the same person or corporation

that owned the bonds. This fact is quite sufficient to show tne unrea-

sonable character of the regulations attempted to be applied to this

company under the Act of 1885. This view is strengthened by the

fact that the coupons were negotiable instruments, and, being detached

from the bonds, were separate obligations, passing by deliveiy, upon

which an action could have been maintained by the holder, indepen-

dentl}' of the ownership of the bonds. Such is the settled doctrine of

cc.nmercial law as declared b}- this court. Clark v. Iowa Citi/y 20 \Yan.

583 ; Hartm'in v. Greenhow, 102 U. S. 672, 684 ; Koshkonong v.

BuHon, 104 U. S. 668. And it is the doctrine of the Supreme Court

of Pennsylvania, which has declared that '' the couiX)ns of railroad

bonds are negotiable instruments, and ma}' bo sued on by the holder

separately from the bonds, and interest from the date of den)and and

refusal of pavment ma}' be recovered." County of J^eaver v. Arm-
strong, 44 Penn. St. 63.

If Pennsylvania, in order to collect taxes assessed upon bonds issued
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by its own corporations and held b^- its resident citizens, could require

thosTi corporations to deduct the required amount from . the interest

when the coupons are presented b^- holders known at the time by the

corporation paying the interest to be residents of that State,— and it

may be admitted, in this case, that the State, if not restrained by a

valid contract to which it was a part}', could establish such a regula-

tion,— it does not follow that the State ma\' impose upon foreign corpo-

rations, because of their doing business in that State with its permission

given for a valuable consideration, any duty in respect to the mode in

which they shall perform their obligations in other States.

The New York, Lake Erie, and Western Railroad Compan}' is not

subject to regulations established b}' Pennsylvania in respect to the

mode in which it shall transact its business in the State of New York.

The money in the hands of the corapan}- in New York to be applied by

it in the payment of interest, which by the terms of the contract is pa}'-

able in New York and not elsewhere, is property beyond the jurisdic-

tion of Pennsylvania, and Pennsylvania is without power to say how the

corporation holding such money, in another State, shall apply it, and to

inflict a penalty upon it for not applying it as directed l\v its statutes

;

especially may not Pennsylvania, directly or indirectly, interpose between

the corporation and its creditors, and forbid it to perform its contract

with creditors according to its terms and according to the law of the place

of performance. No principle is better settled than that the power of

a State, even its power of taxation, in respect to propertj, is limited to

such as is within its jurisdiction. State Tax on l^o reign-held jBonds,

15 Wall. 300, 319 ; Railroad Co. v. Jackson, 7 Wall. 2G2; St. Louis

V. Ferry Co., 11 Wall, 423 ; Delaware Railroad Tax, 18 Wall. 206.

The fallacy of the contrary view is in the assumption that this rail-

road company, by purchasing from Pennsylvania the privilege of con-

structing and operating a part of its road through the territorj- of that

State, thereb}- impliedly agreed to submit to such regulations as that

State should, at any subsequent period, adopt in respect to the mode in

which it should, in the State of New York, apply money in its hands

in discharge of the obligation to pay interest to the holders of its bonds

residing in Pennsylvania. But, for the reasons stated, this assumption

is unwarranted b}- any sound principle of law, or by the circumstances

under which the railroad company obtained the assent of Pennsylvania

to build and maintain its road through that State.

It is due to the learned counsel who argued this case that something

be said, before concluding this opinion, about certain authorities upon

which great reliance was placed.

Reference was made by counsel for the company to the decision of

this court in the case of State Tax on Foreign-held Bonds, 15 Wall.

300, 320, which case involved the validity of a Pennsylvania statute of

18G8. rcquiiing corporations, created by and doing business in that

State, to deduct from the interest paid on its obligations the tax assessed

on such interest by the State. It was attempted to make that statute
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applicable to interest pa3'able on bonds held b}' non-residents of

Pennsylvania. . . . [For this case see supra, p. 1258. The eoiiit here

quotes a passage from the opinion, beginning at "The tax laws," near

the bottom of p. 12G5, followed by another on p. 1262, beginning at
'• It is a law which interferes."]

If the present case involved any question as to the authoritj' or duty

o\' the railroad company to deduct anything from the interest paid on
it •; scrip, bonds, or certificates of indebtedness, when held by non-

residents of Penns3-lvania, the case of /Slate Tax on Foreign-held -Bonds

would be decisive against the State. But no such question is here

presented. The statute of 1885 onh' applies to scrip, bonds, or certifi-

cates of indebtedness issued to and held by residents of Pennsylvania.

Counsel for the State insisted that the present case is controlled by
Hell's Get]} Railroad Co. v. Pennsylcania, 134 U. S. 232, reaffirmed in

Jennings v. Coal Ridge Tmprocement and Coal Co., 147 U. S. 147.

It is only necessar}' to observe that the corporations which complained

in those cases of the tax assessed, under a Pennsylvania statute, upon

their loans held by residents of Pennsylvania, were Pennsylvania cor-

porations. No question arose in either of those cases as to the authority

of Pennsylvania to make a corporation of another State an assessor or

collector of taxes assessed by or under the authority of Pennsylvania

against residents of Pennsylvania. Nor does the case now before us

involve an}' question as to the extent to which the State may tax prop-

ert\' within its limits belonging to the railroad compan}-.

The views we have expressed are sufficient for the disposition of the

case, without considering other grounds upon which, it is contended,

the judgment below was erroneous.

The judgment of the Supreme Court of Pennsylrania is reversed,

and the cause is remandedforfurther proceedings not inconsistent

with this opinion.

REAGAN V. FARMERS' LOAN AND TRUST COMPANY.
Supreme Court of the United States. 1894.

[154 U. S. 362.],i

Ox April 3, 1891, the Legislature of Texas passed an Act to estab-

lisli a railroad commission with power, among other things, to regulate

rates for the transportation of passengers and freight. The commission
was directed to make " reasonable rates ;

" before these were fixed, the
railroad companies to be affected were entitled to notice and a hearing.

The rates fixed were to be incontrovertible and to be deemed reason-
alile, fair, and just, until finally found otherwise upon a direct action

brought by the dissatisfied party, such actions to take precedence of all

1 The statement of facts is shortened.— Ed.
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others on the docket. In the trial of these actions " the biiiden of

proof shall rest upon the plaintiff, who must show by clear and satisfac-

tory evidence that the rates, regulations [&c.], complained of are un-

reasonable and unjust." Under this Act the plaintiffs in error were

appointed commissioners, and after due proceedings established regu-

lations. The defendant in error above named, as trustee under an

instrument to secure certain bonds of the International and Great

Northern Railroad Company, filed a bill in the Circuit Court of the

United States for the Western District of Texas to restrain the com-

missioners and the Attorney-General from enforcing these regulations,

alleging them to be unreasonable and unjust. From a decree in favor

of the plaintiffs below, the commissioners and the Attorney-General

appealed to the Supreme Court.

Mi'. Charles A. Culberson., Attorne^'-General of the State of Texas,

for appellants, to the point that the suit was against the State of

Texas ; 3Ir. John F. Dillon and Mr. E. 13. Kruttschnitt (with whom
were Mr. Herbert B. Tamer and Mr. John J. McCook on the brief),

for appellee, upon the effect of the Fourteenth Amendment upon the

power of the States to regulate and control railway fares and charges
;

Mr. Alexa)ider G. Cochran, Mr. Winslow S. Pierce, and Mr. R. S.

Lorell filed a brief for the International and Great Northern Rail-

road Company, cross-complainant and appellee ; 3Ir. J. W. Terry and

31r. George W. Peck filed a brief in the interest of the Gulf, Colorado,

and Santa Fe Railroad Compau}- ; 3Ir. Henry C. Coke (with whom
was 3Ir. W S. Simkins on the brief), closed for appellants.

Mr. Justice Brewer, after stating the case, delivered the opinion of

the court. [The court first considered some objections to the jurisdic-

tion.]

Still another matter is worthy of note in this direction. In the

famous Dartmouth College case, 4 Wheat. 518, it was held that the

charter of a corporation is a contract protected by that clause of

the National Constitution, which prohibits a State from passing any law

impairing the obligation of contracts. The International and Great

Northwestern Railroad Company is a corporation created b}- the State

of Texas. The charter which created it is a contract whose obligations

neither part}- can repudiate without the consent of the other. All that

is within the scope of this contract need not be determined. Obviously,

one obligation assumed by the corporation was to construct and operate

a railroad between the termini named ; and on the other hand, one obli-

gation assumed by the State was that it would not prevent the company

from so constructing and operating the road. If the charter liad in

terms granted to the corporation i)Ower to charge and collect a definite

sum per mile for tlie transportation of persons or of property, it would

not be doubted that that express stipulation formed a part of the obliga-

tion of the State which it could not repudiate. Wliether, in the absence

of an express stipulation of that character, there is not implied in the

grant of the right to construct nnd operate, the grant of a right to
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charge and collect such tolls as will enable the company to successfully

operate the road and return some profit to those who have invested

their money in the construction, is a question not as yet determined.

It is at least a question which arises as to the extent to wliich that con-

tract goes, and one in which the corporation has a right to invoke the

judgment of the courts ; and if the corporation, a citizen of the State,

has the right to maintain a suit for the determination of that question,

clearly a citizen of another State, wlio has, under authority of the

laws of the State of Texas, become pecuniarih' interested in, equitably

indeed the beneficial owner of, the property of the corporation, may
invoke the judgment of the Federal courts as to whether the contract

rights created b}- the charter, and of which it is thus the beneficial

owner, are violated b}- subsequent acts of the State in limitation of the

right to collect tolls. Our conclusion from tliese considerations is that

the objection to the jurisdiction of the Circuit Court is not tenable, and

this, whether we rest upon the provisions of the statute or upon tlie

general jurisdiction of the court existing by virtue of the statutes of

Congress, under the sanction of the Constitution of the United States.

Passing from the question of jurisdiction to the Act itself, there can

be no doubt of the general power of a State to regulate the fares and

freights which may be charged and received by railroad or other carriers,

and that this regulation can be carried on by means of a commission.

Such a commission is merel}' an administrative board created by the

State for carrying into effect the will of the State as expressed by its

legislation. Raib'oad Commission Cases, 116 U. S. 307. No valid

objection, therefore, can be made on account of the general features of

this Act ; those by which the State has created the railroad commission
and intrusted it with the duty of prescril)ing rates of fares and freights

as well as other regulations for the management of the railroads of the

State.

Specific objections are made to the Act, on the ground that, by sec-

tion 5, the rates and regulations made by the commission are declared

conclusive in all actions between private individuals and the companies,

and that b}- section 14 excessive penalties are imposed upon railroad

corporations for any violation of the provisions of the Act ; and thus,

as claimed, there is not only a limitation but a practical denial to rail-

road companies of the right of a judicial inquiry into the reasonableness

of the rates prescribed by the commission. The argument is, in sub-

stance, that railroad companies are bound to submit to the rates pre-

scribed until in a direct proceeding there has been a final adjudication

that tiie rates are unreasonable, which final adjudication, in the nature

of things, cannot be reached for a length of time ; that meanwhile a
failure to obey those regulations exposes the company, for each separate

fare or freight exacted in excess of the prescribed rates, to a penalty so

enormous as in a few days to roll up a sum far above the entire value of

the property ; that even if in a direct proceeding the rates should be

adjudged unreasonable, there is nothing to prevent the commission from
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re-establishing rates but slightly changed and still unreasonable, to set

aside which requires a new suit, with its lengtli of delay ; and thus, as is

claimed, the railroad companies are lied hand and foot and bound to

sul)mit to whatever illegal, unreasonable, and oppressive regulations

may be prescribed by the commission.

It is enough to say in respect to these matters, at least so far as this

case is concerned, that it is not to be supposed that the legislature of

any State, or a commission appointed under the authority of any State,

will ever eng.age iu a deliberate attempt to cripple or destro}' institutions

of such great value to the communit}- as the railroads, but will always

act with the sincere purpose of doing justice to the owners of railroad

property, as well as to other individuals ; and also that no legislation of

a State, as to the mode of proceeding in its own courts, can abridge or

modify the powers existing in the Federal courts, sitting as courts of

equity. So that if in an}' case, there should be an}- mistaken action

on the part of a State, or its commission, injurious to the rights of a

railroad corporation, any citizen of another State, interested directly

therein, can find in the Federal court all the relief which a court of equity

is justified in giving. We do not deem it necessary to pass upon these

specific objections because the fourteenth section or any other section

prescribing penalties may be dropped from the statute without affecting

the validity of the remaining portions ; and if the rates established by

the commission are not conclusive, they are at least prima facie evi-

dence of what is reasonable and just. . . . The penalties and provision,

as to evidence, were simply in aid of the main purpose of the statute.

They may fail, and still tlie great body of the statute have operative

force, and the force contemplated by the legislature in its enactment.

Take a similar body of legislation— a tax law. There may be incor-

porated into such a law a provision giving conclusive efl^ect to tax deeds,

and also a provision as to the penalties incurred by non-payment of

taxes. These two provisions may, for one reason or another, be ob-

noxious to constitutional objections. If so, they may be dropped out,

and the balance of the statute exist. It would not for a moment be

presumed that the whole tax system of the State depended for its

validity upon the penalties for non-payment of taxes or the effect to be

given to the tax deed. We, therefore, for the purposes of this case,

assume that these two provisions of the statute are open to the consti-

tutional objections made against them. We do not mean by this to

imply that they are so in fact, but simply that it is unnecessary to

consider and determine the matter, and we leave it open for future

consideration.

It appears from the bill that, in pursuance of the powers given to it

"by this Act, the State commission has made a body of rates for fares and

freights. This body of rates, as a whole, is challenged by the plaintiff

as unreasonable, unjust, and working a destruction of its rights of prop-

erty. The defendant denies the power of the court to entertain an in-

quiry into that matter, insisting that the fixing of rates for carriage by
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a public carrier is a matter wholly within the power of the legislative

department of the government and beyond examination by the courts.

It is doubtless true, as a general proposition, that the formation of a

tariff of charges for tiie transportation by a common carrier of persons

or property is a legislative or administrative rather than a judicial func-

tion. Yet it has always been recognized that, if a carrier attempted to

charge a shipper an unreasonable sum, the courts had jurisdiction to in-

quire into that matter and to award to the shipper any amount exacted

from him in excess of a reasonable rate ; and also in a reverse case

to render judgment in favor of the carrier for the amount found to be a

reasonable charge. The province of the courts is not changed, nor

the limit of judicial inquiry altered, because the legislature instead of

the carrier prescribes tlie rates.^ The courts are not authorized to

revise or change the body of rates imposed by a legislature or a com-

mission ; they do not determine whether one rate is preferable to an-

other, or what under all circumstances would be fair and reasonable

as between the carriers and the shippei's ; they do not engage in any

mere administrative work ; but still there can be no doubt of their

power and duty to inquire whether a body of rates prescribed by a legis-

lature or a commission is unjust and unreasonable, and such as to work

a practical destruction to rights of propert}', and if found so to be, to

restrain its operation. In Chicago, Hurlington (£• Quincy Railroad

V. Iowa, 94 U. S. 155, and Pelk v. Chicago- & N^orthwestern Kailway^

1 See supra, p. 672. There are several qnite different situations, viz.: 1. Where,
as in tliis case, an appeal to the courts on the general question of reasonahleness is

expressly allowed ; 2. Where, as in Chic. R//. Co. v. ^finnfsofn, supra, p. 660, no appeal

to the courts is provided for ; .3. Where, as in the English case of Pickerittrj Phipps v.

The Lond. ^' N. W. Ry. Co., 66 L. T. Rep. 721 (1892), the right of appeal from the

railway commissioners is qualified (Eng. Stat. 1888, ch. 2.5, s. 17), by excluding ail

" questions of fact." As to the effect of such an exclusion on the question of reason-

ableness, see that case.

Tn Austin v. Cem. Assoc. 28 So. W. Rep. .528, .5.30 (Dec, 1894), the Supreme Court
of Texas (G.vines, C. J.), in considering the question whether the court could adjudge
unreasonable an ordinance authorized by the city charter, said :

" It is doubtless withiu

the power of the legislature to make arbitrary laws, provided they neither infringe

the Constitution of the State nor that of the Uniteil States. We are not ])repared to

say that it could not delegate that power to a municipal cf)rporation. But, before it

shoulil be held that such grant was intended, it would seem that the language of the

charter should be sufficiently explicit clearly to manifest that intention : and in the

absence of such language we think it should also be held that it was not the intention

to confer authority to make an arbitrary and unreasonable law. It occurs to us that

it is upon this principle that the court proceed when they hold, as is generally held,

that the ordinance of a municipal corporation must be rea.sonable. We are therefore

of opinion that it was not the intention of the legislature to confer power upon the
City Council of the city of Austin either to prohiliit the burial of the dead within the

limits of the city or to unreasonably restrict the right of its citizens to provide places

for that jjurpose within such limits. In a case like this, whether the ordinance be
re.aaonable or not must depend upon the circumstances of the particular restriction as
affecting the people who are to be subjected to its control. When the facts are deter-

mined, we think tiie question of the reasonableness of the ordinance is one of law,

which must be decided by the court." — Ed.

VOL. u.— 36



1750 REAGAN V. farmers' LOAN AND TRUST CO. [CHAP. IX.

94 U. S. 164, the question of legislative control over railroads was pre-

sented, and it was held that the fixing of rates was not a matter within

the absolute discretion of the carriers, but was subject to legislative

control. As stated by Mr. Justice Miller, in Wabash &c. Railway v.

Illinois^ 118 U. S. 557, 569, in respect to those cases:

" The great question to be decided, and which was decided, and which

was argued in all those cases, was the right of the State, within which

a railroad company did business, to regulate or limit the amount of any

of these traffic charges."

There was in those cases no decision as to the extent of control, but

only as to the right of control. This question came again before this

court in Railroad Commission Cases, 116 U. S. 307, 331, and while the

right of control was reaffirmed a limitation on that right was plainly

intimated in the following words of the Chief Justice :

" From what has thus been said, it is not to be inferred that this

power of limitation or regulation is itself without limit. This power to

regulate is not a power to destroy', and limitation is not the equivalent

of confiscation. Under pretence of regulating fares and freights, the

State cannot require a railroad corporation to carry persons or propertj'

without reward ; neitlier can it do that which in law amounts to a tak-

ing of private property for public use without just compensation, or

without due process of law."

This language was quoted in the subsequent case of Dow v. Beidel-

man, 125 U. S. 680, 689. Again, in Chicago & St. Paul Raihoay v.

Minnesota^ 134 U. S. 418, 458, it was said by Mr. Justice Blatchford,

speaking for the majority of the court :
'' The question of the reason-

ableness of a rate of charge for transportation by a railroad company,

involving as it does the element of reasonableness, both as regards the

company and as regards the public, is eminently a question for judicial

investigation, requiring the process of law for its determination."

And in Chicago & Grand Trunk Railway v. Wellman, 143 U. S.

339, 344, is this declaration of the law :

"The legislature has power to fix rates, and the extent of judicial

interference is protection against unreasonable rates."

Riuld V. New YorJc, 143 U. S, 517, announces nothing to the con-

trary. The question there was not whether the rates were reasonable,

but whether the business, that of elevating grain, was within legislative

control as to the matter of rates. It was said in the opinion :
" In the

cases before us, the records do not show that the charges fixed by the

statute are unreasonable." Hence there was no occasion for saying any-

thing as to the power or duty of the courts in case the rates as established

had been found to be unreasonable. It was enough that upon examin-

ation it appeared that there was no evidence upon which it could be

adjudged that the rates were in fact open to objection on that ground.

These cases all support the proposition that while it is not the province

of the courts to enter upon the merely administrative duty of framing a

tariff of rates for carriage, it is within the scope of judicial power and a
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part of judicial duty to restrain auything which, in tlie form of a regula-

tion of rates, operates to deny to the owners of property invested in

the business of transportation that equal protection which is the con-

stitutional right of all owners of other property. There is nothing new

or strange in this. It has always been a part of tlie judicial function to

determine whether the act of one party (whether that party be a single

individual, an organized body, or the public as a whole) operates to

divest the other party of any rights of person or proi)erty. In every

constitution is the guarantee against the taking of private property for

public purposes without just compensation. The equal protection of

the laws which, by the Fourteenth Amendment, no State can deny to

the individual, forbids legislation, in whatever form it may be enacted,

by which the property of one individual is, without compensation,

wrested from him for the benefit of another, or of the public. This,

as has been often observed, is a government of law, and not a govern-

ment of men, and it must never be forgotten that under such a govern-

ment, with its constitutional limitations and guarantees, the forms of

law and the machinery of government, with all their reach and power,

must in their actual workings stop on the hither side of the unneces-

sary and uncompensated taking or destruction of any private property,

legally acquired and legally held. It was, therefore, within the compe-

tency of the Circuit Court of the United States for the Western District

of Texas, at the instance of the plaintiff, a citizen of another State, to

enter upon an inquiry as to the reasonableness and justice of the rates

prescribed bj' the railroad commission. Indeed, it was in so doing only

exercising a power expressly named in the Act creating the commission.

A classification was made by the commission, and different rates

established for different kinds of goods. These rates were prescribed

bv successive circulars. Classification of rates is based on several

considerations, such as bulk, value, facility of handling, etc. ; it is

recognized in the management of all railroads, and no complaint is here

made of tlie fact of classification, or the way in which it was made by

the commission. By these circulars, rates all along the line of clr,rsifica-

tion were reduced from those theretofore charged on the road. The
challenge in this case is of the taiiff as a whole, and not of any particu-

lar rate upon any single class of goods. As we have seen, it is not the

function of the courts to establish a schedule of rates. It is not, there-

fore, within our power to prepare a new schedule or rearrange this. Our
inquiry is limited to the effect of the tariff as a whole, including therein

the rates prescribed for all the several classes of goods, and the decree

must either condemn or sustain this act of quasi legislation. If a law
be adjudged invalid, the court may not in the decree attempt to enact a

law upon the same subject which shall be obnoxious to no legal objec-

tions. It stops with simply passing its judgment on the validity of the

act before it. The same rule obtains in a case like this.

We pass then to the leinaining question, Were the rates, as prescribed

by the commission, unjust and unreasonable? . . .
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And now, what deductions are fairly to be drawn from all the facts

before us ? Is there anything which detracts from the force of the gen-

eral allegation that these rales are unjust and unreasonable? This

clearly appears. The cost of this railroad property was $40,000,000
;

it cannot be replaced to-day for less than $25,000,000. There are

$15,000,000 of mortgage bonds outstanding against it, and nearly

$10,000,000 of stock. These bonds and stock represent money in-

vested in the construction of this road. The owners of the stock have

never received a dollar's worth of dividends in return for their invest-

ment. The road was thrown into the hands of a receiver for default

in payment of the interest on the bonds. The earnings for the last

three years prior to the establishment of these rates was insufficient to

pay the operating expenses and the interest on the bonds. In order to

make good the deficiency in interest the stock-holders have put their

hands in their pockets and advanced over a million of dollars. The
supplies for the road have been purchased at as cheap a rate as possible.

The officers and employes have been paid no more than is necessary to

secure men of the skill and knowledge requisite to suitable operation of

the road. B}- the voluntaiy action of the company the rate in cents per

ton per mile has decreased in ten years from 2.03 to 1.30. The actual

reduction by virtue of this tariff in the receipts during the six or eight

months that it has been enforced amounts to over $150,000. Can it be

that a tariff which under these circumstances has worked such results

to the parties whose money built this road is other than unjust and

unreasonable? Would any investment ever be made of private capital

in railroad enterprises with such as the proffered results?

It is unnecessary to decide, and we do not wish to be understood as

laying down as an absolute rule, that in ever3' case a failure to produce

some profit to those who have invested their money in the building of a

road is conclusive that the tariff is unjust and unreasonable. And yet

justice demands that every one should receive some compensation for

the use of his money or property, if it be possible without prejudice to

the rights of others. There may be circumstances which would justify

such a tariff ; there may have been extravagance and a needless expen-

diture of money ; there may be waste in the management of the road
;

enormous salaries, unjust discrimination as between individual shippers,

resulting in general loss. The construction may have been at a time

when material and labor were at the highest price, so that the actual

cost far exceeds the i)resent value ; the road may have been unwisely

built, in localities where there is no sufficient business to sustain a road.

Doubtless, too, there are many other matters affecting the rights of the

community in which the road is built as well as the rights of those who

have built the road.

But we do hold that a general averment in a bill that a tariff as

established is unjust and unreasonable, is supported by the admitted

facts that the road cost far more than the amount of the stock and

bonds outstanding: that such stock and bonds represent money in-
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vested in its construction ; that there has been no waste or mismanage-

ment in the construction or operation ; that supplies and labor have

been purchased at the lowest possible price consistent with the successful

operation of the road ; that the rates voluntarily fixed by the companj'

have been for ten years steadily decreasing until the aggregate decrease

has been more than fifty per cent ; that under the rates thus voluntarily

established, the stock, which represents two-fifths of the value, has never

received anything in the way of dividends, and that for the last three

years the earnings above operating expenses have been insufficient to pay

the interest on the bonded debt, and that tlie proposed tariff, as enforced,

will so diminish the earnings that they will not be able to pay one-half

the interest on the bonded debt above the operating expenses ; and that

such an averment so supported will, in the absence of an}' satisfactory

showing to the contrary, sustain a finding that the proposed tariff is un-

just and unreasonable, and a decree reversing it being put in force.

It follows from these considerations that the decree as entered must

be reversed in so far as it resLrains the railroad commission from dis-

charging the duties imposed by this Act, and from proceeding to estab-

lish reasonable rates and regulations ; but must be affirmed so far onl}' as

it restrains the defendants from enforcing the rates already established.

The costs in this court will be divided.^

THE BINGHAMTON BRIDGE.

Supreme Court of the United States. 1865.

[3 Wall. 51.] 2

D. S. Dickenson, for the Binghamton Bridge Co. ; 3fr. 3Ii/gatt,

contra.

Mr. Justice Davis delivered the opinion of the court.' . . .

The plaintiffs in error brought a suit in equity in the Supreme Court

in New York, alleging that they were created a corporation by the

legislature of that State, on the 1st of April, 1808, to erect and main-

tain a bridge across the Chenango River, at Binghamton, with per-

petual succession, the right to take tolls, and a covenant that no other

bridge should be built within a distance of two miles either way from
their bridge ; which was a grant in the nature of a contract that can-

not be impaired. The complaint of the bill is, that notwithstanding

1 And so Com. v. Cov. Bridge Co., 21 S. W. Rep. 1042 (Ky. 1893). Compare Brass.

V. No. Dak., 1.53 U. S. 391 ; Bucld v. N. Y., 143 U. S. .517 ; s. c. supra, p. 804 ; Chic. ^c.

Ri/. Co. V. Minnesota, 134 U. S. 418 ; s. c. supra, ^^. 660; Wellman v. Chic. S^x. Rij. Co.

83 Mich. 592, 620 (1890) ; and the note suprn, pp. 668-673. — Ed.
2 The statement of facts is omitted.— Ed.
2 Nelson, J., not sitting, l)cing indisposed.
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the Chenango Bridge Company have faithfull}' kept tlieir contract with

the State, and maintained for a period of nearly fifty years a safe and

suitable bridge for the accommodation of the public, the Legislature of

New York, on the 5th of April, 1855, in plain violation of the contract

of the State with them, authorized the defendants to build a bridge

across the Chenango River within the prescribed limits, and that the

bridge is built and open for travel.

The bill seeks to obtain a perpetual injunction against the Bingham-

ton Bridge Company, from using or allowing to be used the bridge

thus built, on the sole ground that the statute of the State, wiiich

authorizes it, is repugnant to that provision of the Constitution of the

United States which says that no State shall pass any law impairing

the obligation of contracts. Such proceedings were had in the inferior

courts of New York, that the case was finally reached and heard in the

Court of Appeals, which is the highest court of law or equit3' of the

State in which a decision of the suit could be had. And that court

held that the Act, by virtue of which the Binghamton Bridge was

built, was a valid Act, and rendered a final decree dismissing the bill.

Everything, therefore, concurs to bring into exercise the appellate

power of this court over cases decided in a State court, and to support

the writ of error, which seeks to re-examine and correct the final judg-

ment of the Court of Appeals in New York.

The questions presented by this record are of importance, and have

received deliberate consideration.

It is said that the revising power of this court over State adjudica-

tions is viewed with jealousy. If so, we say, in the words of Chief

Justice Marshall, " that the course of the judicial department is marked

out by law. As this court has never grasped at ungranted jurisdiction,

so it never will, we trust, shrink from that which is conferred upon it."

The constitutional right of one legislature to grant corporate privileges

and franchises, so as to bind and conclude a succeeding one, has been

denied. We have supposed, if anything was settled by an unbroken

course of decisions in the Federal and State courts, it was, that an

Act of incorporation was a contract between the State and the stock-

holders. All courts at this day are estopped from questioning the doc-

trine. The security of property rests upon it, and every successful

enterprise is undertaken, in the unshaken belief that it will never be

forsaken.

A departure from it now would involve dangers to society that

cannot be foreseen, would shock the sense of justice of the country,

unhinge its business interests, and weaken, if not destroy, that respect

which has always been felt for the judicial department of the govern-

ment. An attempt even to reaffirm it, could only tend to lessen its

force and obligation. It received its ablest exposition in the case of

Bartmoiith College v. Woochcard, 4 Wheat. 418, which case has ever

since been considered a landmark by the profession, and no court has

since disregarded the doctrine, that the charters of private corporations
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are contracts, protected from invasion b}- the Constitution of the United

States. And it has since so often received the solemn sanction of this

court, that it would unnecessarily lengthen this opinion to refer to the

cases, or even enumerate them.

The principle is supported by reason as well as authority. It was

well remarked by tlie Cliief Justice, in the Dartmouth College Case,
*' that the objects for which a corporation is created are universally

such as the government wishes to promote. Thej- are deemed bene-

ficial to the country, and this benefit constitutes the consideration, and

in most cases the sole consideration for the grant." The purposes to

be attained are generally beyond the ability of individual enterprise,

and can onl}' be accomplished through the aid of associated wealth.

This will not be risked unless privileges are given and securities fur-

nished in an Act of incorporation. The wants of the public are often

so imperative, that a duty is imposed on government to provide for

them ; and as experience has proved that a State should not directly

attempt to do this, it is necessary- to confer on others the faculty of

doing what the sovereign power is unwilling to undertake. The legis-

lature, therefore, says to public-spirited citizens : "If 30U will embark,

with your time, monej', and skill, in an enterprise which will accommo-
date the public necessities, we will grant to you, for a limited period,

or in perpetuit}', privileges that will justify the expenditure of your

money, and the employment of your time and skill." Such a grant is a

contract, with mutual considerations, and justice and good policy alike

require that the protection of the law should be assured to it.

It is argued, as a reason wh\- courts should not be rigid in enforcing

the contracts made by States, that legislative bodies are often over-

reached by designing men, and dispose of franchises with great reck-

lessness. If the knowledge that a contract made 113- a State with indi-

viduals is equally protected from invasion as a contract made between
natural persons, does not awaken watchfulness and care on the part

of law-makers, it is diflflcult to perceive what would. The corrective

to improvident legislation is not in the courts, but is to be found

elsewhere.

A great deal of the argument at the bar was devoted to the considera-

tion of the proper rule of construction to be adopted in the interpreta-

tion of legislative contracts. In this there is no difficulty. All contracts

are to be construed to accomplish the intention of the parties ; and in

determining their different provisions, a liberal and fair construction

will be given to the words, either singly or in connection with the

subject-matter. It is not the duty of a court, by legal subtlety, to

overthrow a contract, but rather to uphold it and give it effect ; and
no strained or artificial rule of construction is to be applied to an}- part

of it. If there is no ambiguitv, and the meaning of the parties can be

clearh- ascertained, eflfect is to be given to the instrument used, whether

it is a legislative grant or not. In the case of the Charles River Bridge^

11 Peters, 544, the rules of construction known to the Englisli common
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law were adopted and applied in the interpretation of legislative grants,

and the principle was recognized, that charters are to be construed

most favorably to the State, and that in grants bj- the public nothing

passes by implication. This court has repeatedly since reasserted the

same doctl'ine ; and the decisions in the several States are nearly all

the same wa}*. The principle is this : that all rights which are asserted

against the State must be clearly defined, and not raised by inference

or presumption ; and if the charter is silent about a power, it does not

exist. If, on a fair reading of the instrument, reasonable doubts arise

as to the proper interpretation to be given to it, those doubts are to be

solved in favor of the State ; and where it is susceptible of two mean-
ings, the one restricting and the other extending the poMers of the

corporation, that construction is to be adopted which works the least

harm to the wState. But if there is no ambiguity in the charter, and
the powers conferred are plainly marked, and their limits can be readily

ascertained, then it is the duty of the court to sustain and uphold it,

and to carr}' out the true meaning and intention of tlie parties to it.

An}- other rule of construction would defeat all legislative grants, and
overthrow all other contracts. What, then, are the rights of the parties

to this controversy?

In 1805 the State of New York passed an Act, in forty-two sections,

creating five different corporations. The main purpose of the Act was,

at that early da}', to secure for the convenience of the public good
turnpike roads ; but the country was new ; the undertaking hazardous

;

the roads crossed large and rapid streams, and the legislature, in its

wisdom, thought proper to create two separate and distinct bridge

incorporations, with larger powers than were conferred on the turnpike

corporations. . . .

The Delaware Bridge Company- having been constituted with great

minuteness of detail, a few words and a single section sufficed to bring

into existence the Susquehanna Bridge Company. The thirty-eighth

section of the Act created the latter corporation, to erect and maintain

toll bridges across the Susquehanna and Chenango rivers, at certain

localities ; and further, declared that the " Susquehanna Bridge Com-
pany be, and hereby are, invested with all and singular the powers,

rights, privileges, immunities, and advantages, and shall be subject to

all the duties, regulations, restraints, and penalties which are contained

in the foregoing incorporation of the Delaware Bridge Company ; and

all and singular the provisions, sections, and clauses thereof, not incon-

sistent with the particular provisions therein contained, shall be, and

hereby are, fully extended to the president and directors of this cor-

poration." No one can read the entire Act through, and fail to per-

ceive that the legislature intended to create two bridge incorporations,

exaetlv similar in all material respects. Protection was alike neces-

sar}- to both ; the public wants required both ; the scheme of im-

provement embraced both ; the danger of present loss applied to both
;

and there were the same motives to sfive valuable franchises to both.
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The inquiiy, then, is, has the legislature used language that clearly

conveys that intention ? and on this point we entertain no doubt.

It is not questioned that the provision limiting the Delaware charter

to thirt}' years was carried into the Susquehanna charter ; but it is

denied that the prohibition against competition was also imported.

The clause in the Delaware charter on that subject is in the follow-

ing words: "that it shall not be lawful for any person or persons to

erect an}* bridge, or establish an}' ferrj- across the said west and east

branches of the Delaware River, within two miles, either above or

below the bridges, to be erected and maintained in pursuance of this

Act." This was, undoubtedly, a covenant with the Delaware Company
that they should be free from competition within the prescribed limits.

It is argued, because the east and west branches of the Delaware are

named, that the prohibition was not intended to reach the Susquehanna

compan}'. But this construction is narrow and technical, and would

defeat the very end the legislature had in view. . . .

The history of the subsequent legislation of the State, on the subject

of these bridges, is explanator}- of the intention of the Legislature of

1805, and confirmatory of the view already taken. In 1808, the Sus-

quehanna and Chenango bridges were not built, and longer time and

greater privileges were required to insure the success of that enterprise.

The legislature, in fear that the scheme of internal improvement, which

was not complete without the bridges, would fail, furnished still greater

inducements to the parties proposing to erect them. The thirty years

limitation was repealed, and the charter made perpetual, and the time

limited for building the bridges was extended four years. And these

provisions of the Susquehanna charter, which were thus altered, and

treated b}- the Legislature of 1808 as belonging to it, were, if part of

it, imported from the Delaware charter. Can it be supposed, when the

Susquehanna Compan}- was demanding higher privileges in order to

live, that it was the intention of tlie legislature to deprive it of the right

to shut out competition, with which the Delaware Compan}- was in-

vested, and which was nearly as valuable as the right to take tolls ?

The intention of the legislature was manifest to confer on the Sus-

quehanna corporation all the advantages enjoyed bj' the Delaware

Company that were applicable to it, and consistent with the different

locality it occupied ; and the language it used, in our opinion, gives

effect to that intention ; and the two-mile restriction is as much a part

of the charter of the Susquehanna Company, as if it had been directly

inserted in it. It is ai'gued that the restriction cannot apply to tlie

Chenango Bridge, because it is located less than two miles from the con-

fluence of the Chenango River with the Susquehanna. But the restric-

tion is for two miles, either above or below the bridges, and is apj^li-

cable to a bridge built above and within the prohibitory limits, althougii

a question might arise, whether it was extended to a bridge which was

built below the junction of the streams. The Susquehanna Comimny,
by the original charter, was to erect bridges over both the Susquehanna
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and Chenango rivers ; but, with the amendments which were made in

1808, it was declared to exist for the sole purpose of building and

maintaining a bridge over the Susquehanna, while at the same time the

privilege of bridging the Chenango was given to "The Chenango

Bridge Compan}'," a new corporation, created with the same faculties

and franchises, and subject to the same duties and restrictions as the

Susquehanna corporation.

The construction which has been given by us to the Susquehanna

charter is necessaril}' a solution of all questions pertaining to the char-

ter of the Chenango Bridge Company. The legislature, therefore, con-

tracted with this company-, if they would build and maintain a safe and

suitable bridge across the Chenango River, at Chenango Point, for the

accommodation of the public, they should have, in consideration for it,

a perpetual charter, the right to take certain specified tolls, and that it

should not be lawful for any person or persons to erect any bridge,

or establish any ferry, within a distance of two miles, on the Chenango

River, either above or below their bridge.

Has the Legislature of 1855 broken the contract, which the Legisla-

tures of 1805 and 1808 made with the plaintiffs?

The foregoing discussion affords an eas}' answer to this question.

The legislature has the power to license ferries and bridges, and so to

regulate them, that no rival ferries or bridges can be established within

certain fixed distances. No individual without a license can build a

bridge or establish a ferry for general travel, for "it is a well-settled

principle of common law that no man may set up a ferry for all passen-

gers, without prescription time out of mind, or a charter from the king.

He may make a ferry for his own use, or the use of his family, but not

for the common use of all the king's subjects passing that way, because

it doth in consequence tend to a common charge, and is become a thing

of public interest and use ; and every ferry ought to be under a public

regulation." As there was no necessity of laying a restraint on unau-

thorized persons, it is clear that such a restraint was not within the

meaning of the legislature. The restraint was on the legislature itself

The plain reading of the provision, " that it shall not be lawful for any

person or persons to erect a bridge within a distance of two miles," is,

that the legislature will not make it lawful by licensing any person, or

association of persons, to do it. And the obligation includes a free

bridge as well as a toll bridge, for the security would be worthless to

the corporation if the right by implication was reserved, to authorize

the erection of a bridge which should be free to the public. The Bing-

hamton Bridge Company was chartered to construct a bridge for gen-

eral road travel, like the Chenango Bridge, and near to it, and within

the prohibited distance. Tliis was a plain violation of the contract

which the legislature made with the Chenango Bridge Company, and as

such a contract is within the protection of the Constitution of the United

States, it follows that the charter of the Binghamton Bridge Company

is null and void. Decree of the Court of Appeals of New York

reversed. . . .
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The Chief Justice, and Justices Field and Grier dissented, the

latter delivering an opinion, as follows :
—

I feel unable to concur in the opinion of the majority of my brethren,

which has just been read. The general principles of law, as connected

with the question involved in the case, are, no doubt, correctly stated,

as to the strict construction of statutes as against corporations claiming

rights so injurious to the public. My objection is, that they have not

been properly applied to the case before us.

The power of one legislature to bind themselves and tlieir posteritj',

and all future legislatures, from authorizing a bridge absolutely required

for public use, might well be denied by the courts of New York ;
^ and

^ In his dissenting opinion in the case of Charles River Bridge v. Warren Bridge, 11

Pet. 420, 641 (1837), Storv, J., said .

" It has been further argued, that even if the char-

ter of the Charles River Briilge does imply such a contract on the part of the legislature

as is contended for, it is void for want of authority iu the legislature to make it ; be-

cause it is a surrender of the right of eminent domain, intrusted to the legislature

and its successors for the benefit of the public, which it is not at liberty to alienate. If

the argument means no more than that the legislature, being intrusted with the power

to grant franchises, cannot, by contract, agree to surrender or part with this power,

generally, it would be unnecessary to consider the argument ; for no one supposes that

the legislature can rightfully surrender its legislative power If tlie argument means
no more than that the legislature, having the right by the Constitution to take private

property (among which property are franchises) for public purposes, cannot divest

itself of such a right by contract, tliere would be as little reason to contest it. Neither

of these cases is like that before tlie court. But the argument (if I do not misunder-

stand it) goes further, and denies the right of the legislature to make a contract grant-

ing the exclusive right to build a bridge between Charlestown and Boston, and thereby

taking from itself the right to grant another bridge between Charlestown and Boston,

at its pleasure; although the contract does not exclude the legislature from takino' it

for public use upon making actual compensation ; because it trenches upon the sov-

ereign right of eminent domain. . . .

" But let us see what the argument is in relation to sovereignty in general. It

admits, that the sovereign power has, among its prerogatives, thp right to make
grants, to build bridges, to erect ferries, to lay out highw.ays; and to create franchises

for put)lic and private purposes. If it has a right to make such grants, it follows that

the grantees have a right to take, and to hold these franchises. It would be a solecism

to declare that the .sovereign power could grant, and yet no one could have a right to

take. If it may graut such francliises, it may define and limit the nature and extent
of such franchises ; for, as the power is general, the limitations must depend upon the

good pleasure and discretion of the sovereign power in making the particular grant.

If it may prescribe the limits, it may contract that these limits shall not be invaded
by itself or by others.

" It follows, from this view of the subject, that if the sovereign power grants any
franchise, it is good and irrevocable within the limits granted, whatever they mav be

;

or else, in every case, the grant will be held only during pleasure ; and the identical

franchise may be granted to any other person, or may be revoked at the will of the
sovereign. This latter doctrine is not pretended; and, indeed, is unmaintainable in

our systems of free government. If, on the other hand, the argument be sound, that

the sovereign power cannot grant a franchise to be exclusive within certain limits, and
cannot contract not to grant the same, or any like franchise, within the same limits,

to the prejudice of the first grant, because it would abridge the sovereign power in

the exercise of its right to grant franchises; the argument applies equally to all

grants of franchises, whetlier they are broad or narrow : for, pro tan/o, they do abridge
the exercise of the sovereign power to grant the same franchise within the same limits
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as a construction of their own constitution, we would have no right to

sit in error upon their judgment. But assuming a power for one legis-

Thus, for example, if the sovereign power should expressly grant an exclusive right

to build a bridge over navigable waters, between the towns of A and B, and shoiild

expressly contract with the grantees, that no otlier bridge should be built between the

same towns ; the grant would, upon the principles of tlie argument, be equally void

in regard to the franchise within the ])lank.s of the bridge, as it would be in regard to

the franchise outside of the planks of the bridge; for, in each case, it would, pro tanto,

abridge or surrender the right of the sovereign to grant a new bridge within the local

limits. I am aware that the argument is not pressed to this extent; but it seems to

me a necessary consequence flowing from it. The gi-ant of the franchise of a bridge,

twenty feet wide, to be exclusive within those limits, is certainly, if obligatory, au

abridgment or surrender of the sovereign power to grant another bridge within the

same limits ; if we mean to say that every grant that diminishes the things upon
which that power can rightfully act, is such an abridgment. Yet the argument
admits, that within the limits and planks of the bridge itself, the grant is exclusive;

and cannot be recalled. There is no doubt, that there is a necessary exception in

every such grant, that if it is wanted for public use, it may be taken by the sovereign

power for such use, upon making compensation. Such a taking is not a violation of

the contract ; but it is strictly an exception resulting from the nati-re and attributes

of sovereignty ; implied from the very terms, or at least acting upon the subject-matter

of the grant, suo jure.

" But the Legislature of Massachusetts is, as I have already said, in no just sense

the sovereign of the State. The sovereignty belongs to the people of the State in their

original character as an independent community ; and the legislature possesses those

attributes of sovereignty, and those only, which have been delegated to it by the people

of the State, under its Constitution.

" There is no doubt, that among the powers so delegated to the legislature, is the

power to grant the franchises of bridges and ferries, and others of a like nature. The

power to grant is not limited by any restrictive terms in the Constitution ; and it is of

course general and unlimited as to the terms, the manner, and the extent of granting

franchises. These are matters resting in its sound discretion ; and having the right to

grant, its grantees have a right to hold, according to the terms of their grant, and to

tlie extent of the exclusive privileges conferred thereby. This is the necessary result

of the general authority, upon the principles already stated. . . .

" AnoS^er answer to the argument has been, in fact, already given. It is, that by

the grant of a particular franchise the legislature does not surrender its power to grant

franchises, but merely parts with its jiower to grant the same franchise ; for it cannot

grant that which it has already parted with. Its power remains the same ; but the

thing on which it can alone operate, is disposed of. It may, indeed, take it again for

public uses, paying a compensation. But it cannot resume it, or grant it to another

person, under any other circumstances, or for any other purposes.

" In truth, however, the argument itself proceeds upon a ground which the court

cannot act upon or sustain. The argument is, that if the State Legislature makes a

grant of a franchise exclusive, and contracts that it shall remain exclusive within cer-

tain local limits ; it is an excess of power, and void as an abridgnient or surrender of

the rights of sovereignty, under the State Constitution. But this is a point over which

this court has no jurisdiction. We have no right to inquire in this case, whether a

State law is repugnant to its own Constitution; but only wiiethcr it is repugnant to

the Constitution of the United States. If the contract has l)een made, we are to say

whetlier its oldigation has been impaired ; and not to ascertain whether the legislature

could rightfully make it. Such was the doctrine of this court in the case of Jackson v.

Lamphire, already cited ; 3 Peters' R. 280-289. But the conclusive answer is, that the

State judges have already settled that point, and held the present grant a con.

tract ; to be valid to the extent of the exclusive limits of the grant, whatever they

are." — Ed.
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lature to restrain the power of future legislatures, those who assert

that it has been exercised should prove their assertion bcAond a doubt.

Such intention must be clearly expressed in the letter of the statute,

and not left to be discovered b}' astute construction and inferences.

Although an Act of incorporation ma}' be called a contract, the rules

of construction applied to it are admitted to l)e the reverse of those

applied to other contracts. Yet the opinion of the court, while ad-

mitting the rule of construction, proceeds on a contrary hypothesis,

and with great ingenuity, and astute reasoning, has given a construc-

tion most favorable to the monopolist, and injurious to the people.

The judgment given by the majority of mv brethren regards tlie gen-

eral language of the Act of incorporation as first bringing to the

Susquehanna Compan}- a provision that " it shall not be lawful for any

person or persons to erect any bridge," etc., across the east and west

branches of the Delaware : as then bringing this specific clause into the

charter of the Chenango Compan}-, and applying it to the Chenango
River (a river with but a single stream) ; making it, moreover, apply to

that stream for two miles, indeed, above the bridge, but for three-quar-

ters of a mile only below it, the river's entire extent in that direction,

and finding the complement of the " two miles," in a mile and a quarter

of the river Susquehanna, into which the Chenango falls and is lost.

While withal, by like construction only, the original limitation of thirty

years disappears, and the charter becomes perpetual.

This mode of interpreting a legislative grant appears to me irrational,

and beyond the most liberal construction that has been given to that

class of enactments. Indeed, the fact that it required so ingenious and
labored an argument by my learned brother to vindicate such a con-

struction of the Act seems to me, of itself, conclusive evidence that the

construction should not be given to it.^

1 Compare Rickm., .fr. R. R. Co. v. Louis. R. R. Co., 13 How. 71 (1851); Pise.

Bridr/e v. iV. H. Dridrje, 7 N. H. 35, 60 (1834).

In Wheel, cj- Belm. Bridge Co. v. W/iPp/. Br. Co., 138 U. S. 287, 292 (1891), Field,.!.,

for the court, said: "The contention of the defendant is, that by the accjuLsition of the
ferry and its privileges, and the authority to construct its bridge, it has the exclu.';ive

right to transport passengers, animals and vehicles over the r)liio River at all points

within half a mile of the bridge. The ferry which it purchased— the one connecting
the main land with Wheeling Island — was licensed at an early day, and no extdusive

privileges, such as are claimed now, were then attached to the franchi.se. The subse-

quent general law of Virginia, passed in 1840, prohibiting the courts of the different

counties from licensing a ferry within half a mile in a direct line from an established

ferry, had in it nothing of the nature of a contract. It was a gratuitous proceeding
on the part of die legislnture, hy which a certain benefit was conferred upon existing
ferries, but not accompanied by any conditions that made tlie act take tlie character of

a contract. It was a matter of ordinary legislation, sul)ject to he repealed at anv time
when,-in the judgment of the legislature, the public interest should require tlie repeal.

The mere purchase by the defendant of existing riglits and privileges added nothing
to them. It would be absurd to suppose that tlio transfer from vendor to vendee gave
them any additional force or validity. Here the prohibition of the Act of 1840. was
only upon the county courts, and that in no way affected the legislative power of the

State. Fanning v. Gregoire, 16 How. 524. Nor did the charter of the defendant con-
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FERTILIZING COMPANY v. HYDE PARK.

Supreme Court of the United States. 1878.

[97 U. S. 659.]

Error to the Supreme Court of the State of Illinois.

The Northwestern Fertilizing Company, a corporation created b}' an

Act of the Legislature of Illinois, approved March 8, 1867, filed its bill

in equit}' to restrain the village of Hyde Park, in Cook County, Illinois,

from enforcing the provisions of an ordinance of that village, which the

company claims impairs the obligation of its charter. The bill also

prayed for general relief. The Supreme Court of that State affirmed

the decree of the Circuit Court of Cook County dismissing the bill

;

whereupon the company sued out this writ of error. The charter of

the compan}' and the ordinance complained of are, with the facts which

gave rise to the suit, set forth in the opinion of the court.

The case was argued b}' J/r. Leonard /Sicett, for the plaintiff in error

;

Mr. Charles Hitchcock^ contra.

Mr. Justice Swayne delivered the opinion of the court. . . .

The plaintiff in error was incorporated by an Act of the Legislature,

approved March 8, 1867. The Act declared that the corporation sliould

" have continued succession and existence for the term of fifty years.'

The fourth and fifth sections are as follows : "Sect. 4. Said corporation

is hereby authorized and empowered to establish and maintain chemical

and other works at the place designated herein, for the purpose of manu-

facturing and converting dead animals and other animal matter into an

agricultural fertilizer, and into other chemical products, by means of

chemical, mechanical, and other processes. Sect. 5. Said chemical works

shall be established in Cook County, Illinois, at ai\y point south of the

dividing line between townships 37 and 38. Said corporation may estab-

lish and maintain depots in the city of Chicago, in said count}-, for the

purpose of receiving and carrying off, from and out of the said city, any

and all offal, dead animals, and other animal matter, which they may

buy or own, or which may be delivered to them by the city authorities

and other persons,"

tain any inhibition npon the State to authorize the establishment of another bridge

within the distance claimed whenever the public interest should require it. An alleged

surrender or suspension of a power of government respecting any matter of public

concern must be shown by clear and unequivocal language ;
it cannot be inferred

from any inhibitions upon particular officers, or special tribunals, or from any doubtful

or uncertain expressions. As was said substantially in the case of Charles River

Bridge v. Warren Bridge, 11 Pet. 420, 548, whenever it is alleged that a State has

surrendered or suspended its power of improvement and public accommodation oh an

important line of travel, along which a great number of persons must daily pass, the

community has a right to insist that its surrender or suspension shall not be admitted,

in a case in which the deliberate purpose of the State to make such surrender or sus-

pension does not appear; referring to several adjudications of this court in support of

the doctrine."— Ed.
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The company organized pursuant to the charter. Its capital stock is

$250,000, all of which has been paid up and invested in its business.

It owns ground and has its receiving depot about three miles from

Chicago. The cost of both exceeded $15,000. Thither the offal arising

from the slaughtering in the cit}- was conveyed daily. The chemical

works of the company are in Cook County, south of the dividing line of

townships 37 and 38, as required by the charter. When put there, the

country around was swampy and nearly uninhabited, giving little prom-

ise of further improvement. They are within the present limits of the

village of Hyde Park. The otfal procured by the company was trans-

ported from Chicago to its works through the village by the Pittsburg,

Fort Wayne, -«,nd Chicago Railroad. There was no other railroad by

which it could be done. The court below, in its opinion, said: "An
examination of the evidence in this case clearl}' shows that this factory

was an unendurable nuisance to tlie inhabitants for man}' miles around

its location ; that the stench was intolerable, producing nausea, dis-

comfort, if not sickness, to the people ; that it depreciated the value of

property, and was a source of immense annoyance. It is, perhaps, as

great a nuisance as could be found or even created ; not affecting as

many persons as if located in or nearer to the city, but as intense in its

noisome effects as could be produced. And the transportation of this

putrid animal matter through the streets of the village, as we infer from

the evidence, was offensive in a high degree both to sight and smell."

This characterization is fully sustained bj- the testimony-.

In March, 1869, the charter of the village was revised by the legis-

lature, and the largest powers of police and local government were

conferred. The trustees were expressly authorized to '- define or abate

nuisances which are, or may be, injurious to the public health," — to

compel the owner of any grocery-cellar, tallow-chandler shop, soap

factor}-, tannery, or other unwholesome place, to cleanse or abate

such place, as might be neccssar}-, and to regulate, prohibit, or license

breweries, tanneries, packing-houses, butcher-shops, stock-yards, ?r

establishments for steaming and rendering lard, tallow-offal, or other

substances, and all establishments and places where any nauseous,

offensive, or unwholesome business was carried on. The sixteenth

section contains a proviso that the powers given should not be exer-

cised against the Northwestern Fertilizing Company until after two

years from the passage of the Act. This limitation was evidenth' a

compromise by conflicting parties.

On the 5th of March, 1867, a prior Act, giving substantially the same
powers to the village, was approved and became a law. This Act pro-

vided that nothing contained in it should be construed to authorize the

officers of the village to interfere witli parties engaged in transporting

any animal matter from Chicago, or from manufacturing it into a fer-

tilizer or other chemical product. The works here in question were in

existence and in operation where they now are before the proprietors

were incorporated.
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After the last revision of the charter the municipality passed an ordi-

nance whereby, among other things, it was declared that no person

should transport an}' oHal or other offensive or unwholesome matter

through the village, and that any person eraploj-ed upon an}- train or

team conveying such matter should be liable to a fine of not less than

five nor more than fifty dollars for each offence ; and that no person

should maintain or carry on any offensive or unwholesome business or

establishment within the limits of the village, nor within one mile of

those limits. An}' person violating either of these provisions was sub-

jected to a penalty of not less than fifty nor more than two hinidred

dollars for each offence, and to a like fine for each da}' the establish-

ment or business should be continued after the first conviction.

After the adoption of this ordinance and the expiration of two years

from the passage of the Act of 1869, notice was given to the company,

that, if it continued to transport ofll'al through the village as befoi-e, the

ordinance would be enforced. This having no efifect, thereafter, on the

8th of January, 1873, the village authorities caused the engineer and

other employes of the railway company, who were engaged in carrying

the offal through the village, to be arrested and tried for violating the

ordinance. They were convicted, and fined each fifty dollars. This bill

was thereupon filed by the company. It prays that further prosecutions

may be enjoined, and for general relief. The Supreme Court of the

State, upon appeal, dismissed the bill, and the company sued out this

writ of error.

The plaintiff in error claims that it is protected by its charter from

the enforcement against it of the ordinances complained of, and that its

charter is a contract within the meaning of the contract clause of the

Constitution of the United States. Whether this is so, is the question

to be considered.

The rule of construction in this class of cases is that it shall be most

strongly against the corporation. Every reasonable doubt is to be re-

solved adversely. Nothing is to be taken as conceded but what is

given in unmistakable terms, or by an implication equally clear. The

aflSrmative must be shown. Silence is negation, and doubt is fatal to

the claim. This doctrine is vital to the public welfare. It is axiomatic

in the jurisprudence of this court. It may be well to cite a few cases

by way of illustration. In Rector^ <S;c. of Christ Church v. The County

of Philadelphia, 24 How. 301, in Tucker v. Ferguson, 22 Wall. 527,

and in West Wisconsin Railroad Company v. Board of Sujyervisors,

93 U. S. 595, property had been expressly exempted for a time from

taxation. Taxes were imposed contrary to the terms of the exemption

in each case. The corporations objected. This court held that the

promised forbearance was only a bounty or gratuity, and that theie

was no contract. In The Providence Jiatik v. Billings & Pittman,

4 Pet. 515, the bank had been incorporated with the powers usually

given to such institutions. The charter was silent as to taxation. The

legislature imposed taxes. "The power to tax involves the power to
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destroy." McCulloch v. Maryland, 4 Wheat. 316. The bank re-

sisted, and brought the case here for final determination. This court

held that there was no immunity, and that the bank was liable fur the

taxes as an individual would have been. There is the same silence

in the charter here in question as to taxation and as to liability for

nuisances. Can exemption be claimed as to one more than the other?

Is not the case just cited conclusive as to both?

Continued succession is given to corporations to prevent embari'ass-

ment arising from the death of their members. One striking difference

between the artificial and a natural person is, that the latter can do any
thing not forbidden by law, while the former can do onl}- what is so

permitted. Its powers and immunities depend primarily upon the law

of its creation. Beyond that it is subject, like individuals, to the will

of the law-making power.

If the intent of the legislature touching the point under consideration

be sought in the charter and its history, it will be found to be in accord-

ance with the view we have expressed as matter of law. Three days
before the charter of the plaintifl" in error became a law, the legislature

declared that the power of the village as to nuisances should not extend

to those engaged in the business to which the charter relates. The
subject must have been fully present to the legislative mind when
the company's charter was passed. If it were intended the exemption
should be inviolable, why was it not put in the company's charter as

well as in that of the village? The silence of the former, under the

circumstances, is a pregnant fact. In one case it was doubtless known
to all concerned that the restriction would be irrcpealable, while in the

other, that it could be revoked at any time. In the revised village

charter of 1869, the exemption was limited to two years from the pas-

sage of the Act. This was equivalent to a declaration that after the

lapse of the two years the full power of the village might be applied to

the extent found necessary. Corporations in such cases are usually

prolific of promises, and the legislature was willing to await the e.c.it

for the time named.

That a nuisance of a flagrant character existed, as found by the court

below, is not controverted. We cannot doubt that the police power of

the State was applicable and adequate to give an effectual remedy.
That power belonged to the States when the Federal Constitution was
adopted. They did not surrender it, and they all have it now. It ex-

tends to the entire property and business within their local jurisdiction.

Both are subject to it in all proper cases. It rests upon the fundamental
principle that every one shall so use his own as not to wrong and injure

another. To regulate and abate nuisances is one of its ordinary func-

tions. The adjudged cases showing its exercise where corporate fran-

chises were involved are numerous. . . . [Mere follows a statement
of Coates v. J/ayo;-, 7 Cowen, 58."), wliere a city ordinance forbldiiing

interments in a graveyard held by a corporation, under a royal grant
giving the land for this purpose, was sustained ; and also of Heer Co. v.

Mass , 97 U. S. 25 ; s. c. sujyra, p. 757.]

VOL. II. — 37
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Perhaps the most striking application of the police power is in the

destruction of buildings to prevent the spread of a conflagration. This

right existed by the common law, and the owner was entitled to no

compensation. 2 Kent, Com. 339. and notes 1 and a and b. In some
of the States it is regulated by statute. Russel v. The Mayor of
Neio York., 2 Den. (N. Y.) 461 ; American Print Works v. Lawrence,

23 N. J. L. 590.

In the case before us it does not appear that the factory could not be

removed to some other place south of the designated line, where it could

be operated, and where oflfal could be conveyed to it from the city by

some other railroad, both without rightful objection. The company had

the choice of an}' point within the designated limits. In that respect

there is no restriction.

The charter was a sufficient license until revoked ; but we cannot

regard it as a contract guaranteeing, in the locality originally selected,

exemption for fifty years from the exercise of the police power of the

State, however serious the nuisance might become in the future, by

reason of the growth of population around it. The owners had no such

exemption before they were incorporated, and we think the charter did

not give it to them.

There is a class of nuisances designated "legalized." These are

cases which rest for their sanction upon the intent of the law under

which the}' are created, the paramount power of the legislature, the

principle of " the greatest good of the greatest number," and the im-

portance of the public benefit and convenience involved in their continu-

ance. The topic is fully discussed in Wood on Nuisances, c. 23, p. 781.

See also 4 Waite, Actions and Defences, 728. This case is not within

that category. We need not, therefore, consider the subject in this

opinion. Decree affirmed.

Mr. Justice Field did not sit in this case, nor take an}- part in its

decision; Mk. Justice Miller concurred in the judgment ; Mb. Jus-

tice Strokg dissented.

Mr. Justice Miller. I concur in the judgment of the court, but

cannot agree to the principal argument by whicli it is supported in the

opinion. As the question turns upon the existence of a contract and its

nature, and not upon the power of the legislature to pass laws affect-

ing the health and comfort of the community, a reference to them and

to the power to repeal and modify them, where no contract is in ques-

tion, is irrelevant. It is said that such contract as ma}' be found in

the present case was made subject to the police power of the legisla-

ture over the class of subjects to which it relates. The extent to which

this is true depends upon the specific character of tue contract and

not upon the general doctrine. This court has repeatedly decided that

a State may by contract bargain away her right of taxation. I have

not concurred in that view, but It is the settled law of this court. If a

State may make a contract on tliat subject which it cannot abrogate or

repeal, it may, with far more reason, make a contract for a limited time

for the removal of a continuing nuisance from a populous city.
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The nuisance in the ease before us was the very subject-matter of the

contract. The consideration of the contract was that the company might

and should do certain things which affected the health and comfort of the

community ; and the State can no more impair the obligation of that

contract than it can resume the right of taxation which it has on valid

consideration agreed not to exercise, because in either case the wisdom
of its legislation has become doubtful. If the good of the entire cora-

munit}' requires the destruction of the companj-'s rights under this con-

tract, let the entire community pay therefor, by condemning the same
for public use.

But I agree that contracts like this must be clearly established, and

the powers of the legislature can onlj' be limited b}' the express terms

of the contract, or by what is necessarily implied. In the case before

us, the company has two correlative rights in regard to the offal at the

slaughter-houses in Chicago. One is to have within the limit of that

cit}' depots for receiving it, and the other is to carry it to a place in

Cook Count}' south of the dividing line between townships 37 and 38.

The city or the State legislature is not forbidden b\" the contract to

locate such depots within the city, where the health of the city requires
;

in other words, the company has not the choice of location withiu the

city. So, in regard to the chemical works. The company', by its con-

tract, is entitled to have them in Cook Count}' south of the line men-
tioned ; but the precise locality within that large space is a fair subject

of regulation by the police power of the State, or of any town to which
it has been delegated. If within the limits of Hyde Park, that town
may pass such laws concerning its health and comfort as may require

the company to seek another location south of the designated line, with-

out impairing the terras of the contract.

It is said that the only railroad by which the company can carry ofTal

passes through Hyde Park, and that the ordinance is fatal to the use of
the road. But the State did not contract that the company might carry
by railroad, still less by that road. In short, in my opinion, there is

within the limits of the original designation of boundary ample space
where the company may exercise the power granted by the contract,

without violating the ordinances of Hyde Park, and the\', as a police

regulation of health and comfort, are therefore valid, as not infringing

that contract.

For this reason alone, I think the decree should be affirmed.^

1 [The dissenting opinion of Stkong, J., is as follows ;] I cannot concnr in the judg-
ment directed by the court in this case. That the charter granted bj the legi«latnre,

March 8, 1 867, and accepted by the company, is a contract protected by the Constitution
of the United States, cannot be denied, in the face of Dartmouth College v. Woodimrd,
4 Wheat. 518, and the long line of decisions that have followed in its wake and reas-

serted its doctrines. And if the company holds its rights under and by force of the
contract, those rights cannot be taken away or impaired, either directly or indirectlv,

by any subsequent legislation. This I believe to be incontrovertible, though the
opinion just delivered may seem to express a doubt of it. . . .

In order to iiave a clear apprehension of the rights and privileges which this charter
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was inteuded to secure to the company, and of the purposes which the legislature

that granted it had in view, it is both admissible and important to take notice of the

circumstances that existed at the time of its grant, so far as they are shown by the

record. . . .

When accepted, it was, therefore, a contract by which the State authorized the

company to establish works and carry on a business which, without the authority,

would be a nuisance to a few persons, in order to relieve a very large community from

a greater nuisance. It was, therefore, a grant of a right to maintain a local nuisance.

In the exercise of the rights thus granted, the company established their works at a

place in Cook County, south of the dividing line between townships 37 and 38, iu wliat

is now tlie village of Hyde Park, but quite remote from the thickly inhabited part of

the village. The point at whicli they are located is witliin the limits designated by

the legislature. The selection of the place within those limits was confided by the

charter to the company, and when the selection was made and the works were erected,

the charter conferred the right to maintain them and carry on the business where they

were located. I concede that the company could not exercise their discretion wan-

touly or in negligent disregard of the rights of others. But there is nothing in the

case tending to show such disregard or wantonness. There is nothing to show, and it is

not claimed, that the works are not at a place where they were authorized to be erected.

On the contrary, there is everything to show tiiat the neighborhood where they were

located was swampy and nearly uninhabited, giving, as I have said, little promise of

further improvement.

Tiie company also, at large expense, erected receiving depots, as authorized by the

charter, for the purpose of receiving and carrying from the city matter consisting of

dead animals and offal, and engaged in having it transported upon the only railroad

upon which it could be transported to the chemical works located within the limits of

the municipal division known as Hyde Park Village. That by the charter they were

authorized to transport it thither, I regard as beyond any reasonable doubt. I admit to

the fullest extent the rule that all charters of private corporations are to be construed

most strongly against the corporations. Nothing is granted that is not expressly or

clearly im])lied. But this rule is quite consistent with another, equally settled, that

charters are to receive a reasonable interpretation in view of the purposes for which

they were made. An express grant of power nmst include whatever is indispensably

necess.Try to its enjoyment. No man can reasonably deny that a grant of power to

establish works at a certain place to convert animal matter into an agricultural fer-

tilizer, coupled with power to establish depots for receiving and carrying it from the

city, does authorize its transportation to the converting works. It is not denied in the

present case. One of the rights, then, which the company obtained by tlieir charter

w.ns to carry the offal, dead animals, and other animal matter into and through the

village of Hyde Park to the works authorized for its conversion.

To recapitulate : The company obtained by their contract with the State, among

others, three rights : One, a riglit to establish and maintain at a place in Cook County,

south of the dividing line between townships 37 and 38, works for converting animal

matter. The works have been established tliere at a cost of more than $200,000

;

second, they obtained the right to establish receiving depots for receiving and carrving

such matter from Chicago ; and, third, they obtained the right to carry such matter

from their receiving depots to their converting works in Hyde Park. I do not under-

stand any of tliese propositions to be questioned, either by the defendants in error

or by the majority of this court.

The only serious question, therefore, is whether by any law of the State this con-

tract has been impaired, and the rights assured by it have been taken away. ... It is,

in my judgment, a palpable violation of the constitutional provision that no State shall

pass a law impairing the obligation of a contract.

It has been suggested that the charter did not precisely designate the place where

tlie rendering works might be established, and to which the city offal might be carried

;

and hence it is argued that, notwithstanding the contract, it is within the power of

the legislature to order the removal of the works to another locality, and that this
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may be done mediately by a municipal corporation empowered bv the State. The
inference I emphatically deny. It is true the charter empowered the company to

select a location within certain geographical limits, and did not itself detine the

exact point ; but wlien under this power a location was made by the company, and
hundreds of thousands of dollars were expended upon it, it was beyond tlie power of

the other contracting party to change it. The location was lawful when made, and, if

lawful then, it cannot be made unlawful afterwards. If it could be, it would be in the

power of the legislature to change it a second, a third, a fiftieth time, and fix it at last

at a place where none of the rights of the company could be enjoyed. No one has

ever doubted that when a railroad company has been authorized, as is often the case,

to construct a railroad beginning at some point within a township or a county, and has

constructed its road from some point in that township or county, its right to maintain

it from that terminus is indefeasible. That which was left uncertain has become cer-

tain. So, if a warrant be granted for a tract of land in a specified district without

describing it, when the vvarrantee has selected a tract, the contract is closed, and his

right to that tract is absolute. It must be, therefore, that the location of the company's
works at the places where they were located, recognized as a proper location in the Act
of the Legislature of 1869, is one which cannot be changed without the consent of both

parties to the contract, or without compensation made.

But it is said the ordinance complained of is only an exercise of the police power of

the State, and that the charter must be assumed to have been granted and accepted

subject to that police power I admit that the police power of a State extends gen-

erally to the prevention and removal of things injurious to the comfort of the public.

I admit also that the works of the company may have been and probably were offen-

sive, and were a nuisance, unless their character was changed by the law. So, also,

carrying offal, or animal matter, into or through the village may have been and prob-

ably was more or less offensive. But the que.stion now is, were tlie works or the trans-

portation things illegal ? In view of the contract contained in the charter, was it a
legitimate exercise of the State's police power to declare them illegal, abate them, and
inflict penalties for doing what the State had declared that the company might do ?

I am confident it was ntjt. Had the charter been a mere license, instead of a contract,

the case would be different. But the legislature may legalize acts which, without

such legislation, would be obnoxious to criminal law. It may legalize that which,

without such action, would be a uuisance. It may do this either by law or by contract.

It may limit the e.xtent to which its police power shall be exerted. And it often does.

The charter of a railroad company is a familiar illustration. Crossing highways and
runuiug locomotives, were they not authorized by law, wouM be nuisances. Who will

contend that, when a charter has been granted for building a railway and running loco-

motives thereon, the company or its agents ca.i be punished criminally for maintaining

a nuisance ? Why not ? Because there is no nuisance in the eye of the law, and the

State has contracted away a portion of its police ])Ower. So, also, an illustration mav
be found in the case of gas compauies. If a legislature charter a gas company, and
locate its works at a designated place, authorizing the manufacture of gas there, it

would be marvellous indeed if the agents of the company could be indicted for a nuis-

ance, or if the legislature could without compensation deny the exercise of the powers
granted, because manufacturing gas is offensive The police power of a State is no
more sacred than its taxing power. We have held again and again that a State may
by contract with one of its corporations bind itself not to tax the property of that

corporation. If so, wliy may it not bind itself not to exercise its police power over

certain employments ^ It would be a monstrous stretch of credulity to conclude th.at

the Legislature of Illinois did not intend such a relinquishment of police power when
it granted the charter to the plaintiff in error. Its members must be assumed to

have had common knowledge. They knew the oflensiveness of animal offal. The
plain object of the charter was to relieve the citizens of Chicago from it. The legis-

lature knew that the transportation of the offal to a point south of the designated

line, and its deposit there, would inevitably be offensive to the much less numerous
inhabitants of the vicinity. With this knowledge they authorized what the plaintiff
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in error has been doing. They invited the investment of $250,000 to enable it to be

done, and they entered into a contract that the company should have a right do it for

fifty years. To say now, as the judgment in this case does, there was a tacit reservation,

that under the pretence of exercising the police power of the State the rights of the

company may all be taken away, and their investments destroyed without compensa-

tion, is, in my opinion, not only unjust, but unwarranted by any judicial decision here-

tofore made. While saying this, I freely admit that the police power of the State may
remain to regulate the conduct of the company's business, provided the regulation does

not extend to the destruction of the chartered rights. It may prescribe that the offal

sliall be transported to the appellants' works in closed cars or wagons. It may impose

reasonable regulations upon the disposition of the offal when received at the render-

ing works, but under the cover of regulation it cannot destroy.

Nothing, I admit, is more indefinite than the extent or limits of what is called police

power. I will not undertake to defiue them. Certainly it has limits. I refer to what

Judge Cooley has said in reference to the exercise of the power over private corpo-

rations. Cooley, Const. Lim. 577. He says, " The exercise of the police power in

these cases must be this: the regulations must have reference to the comfort, safety,

or welfare of society ; they must not be in conflict with any of the provisions of the

charter, and they must not, under the pretence of regulations, take from the corpora-

tion any of the essential rights and privileges which the charter confers. In short,

they must be police regulations in fact, and not amendments of the charter in curtail-

ment of the corporate franchise." This I understand to be entirely correct. In support

of it he refers to numerous decisions, which I will not cite, but to which I also refer.

There are many others fully sustaining the text as I have quoted it.

There is no authority to the contrary. The cases relied upon to uphold the exer-

cise of the power which the defendants in error assert are all clearly distinguishable.

They are not cases where the police power was exerted for the destruction of a char-

tered right distinctly granted by a contract.

The only decision referred to which has been made by this court is Beer Company v.

Massachusetts,^ 97 U. S. 25. In my judgment, it furnishes no support for the present

ruling. The case was this : In 1 828, the legislature granted a charter to the Boston Beer

Company, by which they were made a corporation, " for the purpose of manufacturing

malt liquors in all their varieties," and made the corporation subject to all the duties

and requirements of an Act passed on the 3d of March, 1809, entitled " An Act defining

the general powers and duties of manufacturing companies," and the several Acts in

addition thereto. The general Manufacturing Act of 1809 contained a provision that

the Legislature might from time to time, upon due notice to any corporation, ma'se

further provisions and regulations for the management of the business of the corpora-

tion and for the government thereof, or wholly to repeal any act or part thereof estalv

lishing any corporation, as should be deemed expedient. In 1829, the Act of 1809 was

repealed, with the following qualification, however :
" But this repeal shall not affect

the existing rights of any person or the existing or future liabilities of any corpora-

tion, or any members of any corporation now established, until such corporation shall

have adopted this Act and complied with the provisions herein contained." The Legis-

lature of the State, in 1869, passed an Act restricting the sale within the Common-
wealth of any malt liquors, and prohibiting it except in certain specified cases.

The Supreme Judicial Court of the State adjudged : first, that the Act of 1869 did

not impair the obligation of the contract contained in the charter of the beer company,

so far as it related to the sale of malt liquors, but was binding upon the company to the

same extent as on individuals. The sale was not expressly authorized, nor authorized

by necessary implication. And, secondly, the court held that the Act was in the nature

of a police regulation in regard to the sale of a certain article of property, and is ap-

plicable to the sale of such property by individuals and corporations, even when the

charter of the corporation cannot be altered or repealed by the legislature.

We affirmed the decision of the State court. But there was nothing in the charter

1 For this case see supra, p. 757.— Ed.
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In Stone v. Mississippi, 101 U. S. 814 (1879), on error to the Su-

preme Court of Mississippi, in sustaining provisions of the Constitution

of Mississippi of 1869 prohibiting lotteries, and also a statute of 1870

enforcing these provisions, as against a corporation chartered in 1867

with authority to carry on the business of a lottery for twenty- five

years, the court (Waite, C. J.) said: "There can be no dispute but

that under this form of words the Legislature of the State chartered a

lottery company, having all the powers incident to such a corporation,

for twentj-five years, and that in consideration thereof the compau}-

paid into the State treasury $5,000 for the use of a university, and

agreed to pay, and until the commencement of this suit did pay, an

annual tax of $1,000 and 'one-half of one per cent on the amount of

receipts derived from the sale of certificates or tickets.' If the legis-

lature that granted this charter had the power to bind the people of the

State and all succeeding legislatures to allow tiie corporation to continue

its corporate business during the whole term of its authorized existence,

there is no doubt about the sufficiency of the language employed to

eflfect that object, although there was an evident purpose to conceal the

vice of the transaction by the phrases that were used. Whether the

alleged contract exists, therefore, or not, depends on the authority of

the legislature to bind the State and the people of the State in that

way. . . .

" The question is therefore directly presented, whether, in view of

these facts, the legislature of a State can, by the charter of a letter}'

compan}', defeat the will of the people, authoritatively- expressed, in re-

lation to the further continuance of such business in their midst. We
think it cannot. No legislature can bargain away the public health or

the public morals. The people themselves cannot do it, much less

their servants. The supervision of both these subjects of governmental

power is continuing in its nature, and they are to be dealt with as tUv.

special exigencies of the moment ma}' require. Government is organ-

ized with a view to their preservation, and cannot divest itself of the

power to provide for them. For this purpose the largest legislative dis-

that authorized, either expressly or by necessary intendment, the company to sell their

product within the Commonwealth. It was not a contract to authorize what was a

nuisance when it was granted, or what might thereafter become one. It was not a
contract respecting anything that was illegal when the contract wa.s made. The con-

tract under consideration in the present case was. It was made with reference to the

exercise of the State's police power, and in restraint of it. It is obvious, therefore, the

beer company's case has no applicability to the one we have now in hand.

I have said enough to indicate the reasons for my dissent. To me they appear very

grave. In my judgment, the decision of the court denies the power of a State legis-

lature to legalize, during a limited period, that which without its action would be a
nuisange. It enables a subsequent legislature to take away, without compensation,

rights which a former one has accorded, in the most positive terms, and for which a

valuable consideration has been paid. And, in its application to the present case, it

renders it impossible to remove from Chicago the vast bodies of animal offal there accu-

mulated ; for if the ordinance of Hyde Park can stand, every other municipality around
the city can enforce similar ordinances. — Ed,
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cretion is allowed, and the discretion cannot be parted with any more

than the power itself. Beer Company v. Massachusetts, 97 U. S. 25.

" In Irustees of Dartmouth College v. Woodward, 4 Wheat. 518, it

was argued that the contract clause of the Constitution, if given the

effect contended for in respect to corporate franchises, ' would be an

unprofitable and vexatious interference with the internal concerns of a

State, would unnecessarily and unwisel}' embarrass its legislation, and

render immutable those civil institutions which are established for

the purpose of internal government, and which, to subserve those pur-

poses, ought to vary with varying circumstances ' (p. 628) ; but Mr.

Chief Justice Marshall, when he announced the opinion of the court,

was careful to sa}- (p. 629), 'that the framers of the Constitution did

not intend to restrain States in the regulation of tlieir civil institutions,

adopted for internal government, and that the instrument they have

given us is not to be so construed.' The present case, we think, comes

within this limitation. We have held, not, however, without strong

opposition at times, that this clause protected a corporation in its char-

ter exemptions from taxation. While taxation is in general necessaiy

for the support of government, it is not part of the government itself.

Government was not organized for the purposes of taxation, but tax-

ation may be necessary for the purposes of government. As such,

taxation becomes an incident to the exercise of the legitimate functions

of government, but nothing more. No government dependent on tax-

ation for support can bargain away its whole power of taxation, for that

would be substantially abdication. All that has been determined thus

far is, that for a consideration it may, in tlie exercise of a reasonable

discretion, and for the public good, surrender a part of its powers in

this particular.

" But the power of governing is a trust committed bj' the people to

the government, no part of which can be granted awa}'. Tlie people,

in their sovereign capacity, have established their agencies for the pres-

ervation of the public health and the public morals, and the protection

of public and private rights. These several agencies can govern ac-

cording to their discretion, if within the scope of their general author-

it}', while in power ; but the}' cannot give away nor sell the discretion

of those that are to come after them, in respect to matters the govern-

ment of which, from the very nature of things, must ' vary with var}'-

ing circumstances.' They may create corporations, and give them, so

to speak, a limited citizenship ; but as citizens, limited in their privi-

leges, or otherwise, these creatures of the government creation are

suliject to such "rules and regulations as may from time to time be or-

dained and established for the preservation of health and morality.

" The contracts which the Constitution protects are those that relate

to property rights, not governmental. It is not always eas}' to tell on

which side of the line which separates governmental from property rights

a particular case is to be put ; but in respect to lotteries there can be
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no difficult}'.^ They are not, in the legal acceptation of the term, mala

i/i se, but, as we have just seen, ma}' properly be made rnala prohlbita.

The}- are a species of gambling, and wrong in their influences. They
disturb the checks and balances of a well-ordered community. Society

built on such a foundation would almost of necessit}* bring forth a popu-

lation of speculators and gamblers, living on the expectation of what,

' by the casting of lots, or by lot, chance, or otherwise,' might be

' awarded ' to them from the accumulations of others. Certainly the

right to suppress them is governmental, to be exercised at all times b}'

those in power, at their discretion. An}' one, therefore, who accepts .a

lottery charter does so with the implied understanding that the people,

in their sovereign capacity, and through their properly constituted

agencies, may resume it at any time when the pubUc good shall require,

whether it be paid for or not. All that one can get by such a charter

is a suspension of certain governmental rights in his favor, subject to

withdrawal at will. He has in legal effect nothing more tiian a license

to enjoy the privilege on the terms named for the specified time, unless

it be sooner abrogated by the sovereign power of the State. It is a

permit, good as against existing laws, but subject to future legislative

and constitutional control or withdrawal.

"On the whole, we find no error in the record.

" Judgment affirmed."
*

NOTE.

At this point, the case of Butchers' Union Slaughter House, etc. Co.

V. Cresc. City, etc. SI. Ho. Co., Ill U. S. 746 (1883), (s. c. supra, p.

537) should be examined.®

In New Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650

(1885), the plaintiff, claiming for fifty years from April 1, 1875, the s.^^e

and exclusive right of manufacturing and distributing gas in the city of

New Orleans, by means of pipes laid in the streets, sought an injuuc-

1 As late as the early part of this century a different opinion of lotteries seems to

have prevailed in this country. Harvard College built some of its dormitories by the

aid of lotteries, allowed by the Legislature of Massachusetts down to 1806. This was
" one of the approved methods of the period for raising money." See 2 Quincy's Hist.

Harv. Coll. 162, 273, 292. It is interesting to reflect upon the probable course of

decision in the Supreme Court of the United States if, at the time when Fletcher v.

Peck was decided, in 1810, or Dartmouth Collefje v. Woodward, in 1819, instead of

those cases, it had been a case like Stone v. Miss, which presented itself for judg-

ment. — Ed.
2 Compare ^[oore v. Indianapolis, 120 Ind. 483 (1889).— Ed.
3 In N. Y. cj- N. E. R. E. Co. v. Bristol, 151 U. S. 556 (1894), s. C supra, pp. 687, 689,

and Minn. ^- St. Louis R'/. v. Emmons, 149 U. S. 364, 367 (1892), tlie language of the

court denies the power of restraining by contract the freedom of legislative action, in

regulating railroads, in matters affecting the public safety, e. f/., as to grade crossings

and fencing their track. Compjire Thorpe v. Rutl. cf B. R. R. Co., supra, 706, 707
;

Backus V. Lebanon, 11 N. H. 19; Lock Haven Br. Co. v. Clinton County, 157 Pa. 379,

388 (1890). — Ed.
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tion against the defendants, who had been organized under a general

law in 1881 for carrying on the same business, and were proceeding to

act under authority of an ordinance of the city. On demurrer, in the

Circuit Court of the United States for the Eastern District of Louisiana,

the plaintiff's bill was dismissed, on the ground that the consolidation

of several corporations, under which it claimed, was without legal au-

thority. On appeal, the Supreme Court reversed this decree. After

disposing of the point upon which the court below had proceeded,

Harlan, J., for the court, said :
—

" This brings us to the consideration of questions more difficult. It

is contended that the right granted to the Crescent City Gas-Ligiit

Company, of manufacturing and distributing illuminating gas, and now
enjoyed by the consolidated company-, was abrogated, to the extent that

it was made exclusive, by that article of the Constitution of Louisiana

of 1879, which, while preserving rights, claims, and contracts then ex-

isting, provided that ' the monopol}' features in the charter of any cor-

poration now existing in this State, save such as may be contained in

the charter of railroad companies, are hereb}- abolished ;
' and that such

article is not in violation of the provision of the Constitution of the

United States which forbids a State to pass a law impairing the obliga-

tion of contracts.

"These propositions have received the careful consideration M'hich

their importance demands.
" It is true, as suggested in argument, that the manufacture and dis-

tribution of illuminating gas, by means of pipes or conduits placed,

under legislative authoritj', in tiie streets of a town or city, is a business

of a public character. Under proper management, the business con-

tributes ver}- materially to the public convenience, while, in the absence

of efficient supervision, it may disturb the comfort and endanger the

health and property of the community. It also holds important rela-

tions to the public through the facilities furnished, by the lighting of

streets with gas,, for the detection and prevention of crime. An Eng-

lish historian, contrasting the London of his da^- with the London of the

time when its streets, supplied only with oil lamps, were scenes of nightly-

robberies, says that ' the adventurers in gas-lights did more for the pre-

vention of crime than the government had done since the da3s of

Alfred.' Knight, vol. 7, ch. 21 ; Macaulay, ch. 3. . . .

" It will therefore be assumed, in the further consideration of this

case, that the charter of the Crescent City Gas-Light Company, — to

whose rights and franchises the present plaintiff has succeeded, — so

far as it created a corporation with authority to manufacture gas and to

distribute the same by means of pipes, mains, and conduits, laid in the

streets and other public ways of New Orleans, constituted, to use the

langnawe of this court in the case of the Delaware Railroad Tax, 18

Wall. 206, ' a contract between the State and its corporators, and within

the provision of the Constitution prohibiting legislation impairing the

obligation of contracts,' and therefore ' equally protected from legisla-
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tive interference, whether the public be interested in the exercise of its

franchise, or the charter be granted for the sole benefit of its corpora-

tors.' See also Greenwood v. Freight Co., 105 U. S. 13, 20; New
Jersey v. Yard, 95 U. S. 104, 113.

"But it is earnestly insisted that, as the supplying of New Orleans

and its inhabitants with gas has relation to the public comfort, and, in

some sense, to the public health and the public safety, and, for that

reason, is an object to which the police power extends, it was not com-

petent for one legislature to limit or restrict the power of a subsequent

legislature in respect to those subjects. It is, consequently, claimed

that the State may at pleasure recall the grant of exclusive priv-

ileges to the plaintiff; and that no agreement by her, upon whatever

consideration, in reference to a matter connected in any degree with

the public comfort, the public health, or the public safety, will con-

stitute a contract the obligation of which is protected against impair-

ment by the National Constitution. And this position is supposed by

counsel to be justified by recent adjudications of this court in which

the nature and scope of the police power have been considered. . . .

[Here follows a reference to the Slaughter House Cases, 16 Wall.

36 ; Stone v. Mssissippi, 101 U. S. 814 ; Gibbons v. Offde7i, 9 Wheat.

1 ; Barhier v. Connolly, 113 U. S. 27 ; Henderson v. Ifayor, 92 U. S.

259 ; Chy Lung v. Freeman, 92 U. S. 275 ; R. E. Co. v. Husen, 95

U. S. 465; Bridge Frop'rs v. The Hoboken Co., 1 Wall. 116: The

Binghamton Bridge, 3 Wall. 51 ; West Riv. Bridge Co. v. Dix, 6

Harr. 507, and to several cases in Louisiana.]

" Numerous other cases could be cited as establishing the doctrine that

the State ma}' b}' contract restrict the exercise of some of its most im-

portant powers. We particularly refer to those in which it is held that

an exemption from taxation, for a valuable consideration at the time

advanced, or for services to be thereafter performed, constitutes a con-

tract within the meaning of the Constitution. Asylum v. Nein Orleans,

105 U. S. 362, 368 ; Home of the Friendless, 8 Wall. 430 ; New Jersey

V. Wilson, 7 Cranch, 164, 166 ; State Bank of Ohio v. Knoop, 16

How. 363, 376 ; Gordon v. Appeal Tax Court, 3 How. 133 ; Wilming-

ton Railroad v. Rei^^I, 13 Wall. 264, 266 ; Humphrey v. Pegues, 16

Wall. 244, 248-9 ; Farrington v. Tennessee, 95 U. S. 679, 689.

" If the State can, by contract, restrict the exercise of her power to

construct and maintain highwa3's, bridges, and ferries, b}' granting to

a particular corporation the exclusive right to construct and operate a

railroad within certain lines and between given points, or to maintain a

bridge or operate a ferry over one of her navigable streams within desig-

nated limits ; if she may restrict the exercise of the power of taxation,

by granting exemption from taxation to particular individuals and cor-

porations, it is difficult to perceive upon what ground we can deny her

authority, — when not forbidden b}' her own organic law, — in consider-

ation of money to be expended and important services to bo rendered

for the promotion of the public comfort, the public health, or the public
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safet}', to grant a franchise, to be exercised exclusively b}- those who
thus do for the public what the State might undertake to perform either

lierself or by subordinate municipal agencies.

" The former adjudications of this court, upon which counsel mainly

rel}', do not declare any different doctrine, or justify the conclusion for

which the defendant contends.

" In Ifeer Co. v. Massachusetts, 97 U. S. 25, 32, . . . the prohibitorj-

enactment of which the Beer Company complained was held to be a

mere police regulation which the State could establish even had there

been no reservation of authority to amend or repeal its charter.

"The case of Fertilizing Co. v. Ili/de Park, 97 U. S. 659, 663, is

much relied on by counsel. But a careful examination will show that

it does not militate against the views here expressed. . . . The decision

was that the State, under her power to protect the public health, could

abate the nuisance created b}- the company's business notwithstanding

its works had been estabUshed within the general locality designated in

its charter, and, consequently, the legislature could, at its discretion,

amend the charter of Hyde Park and remove the restriction upon its

authority to abate nuisances, or invest it with power to regulate or pro-

hibit business necessarily injurious to the public health.

" The same principles underlie the decision in Stone v. Mississlpjn,

101 U. S. 814, in which it was held that an}' one accepting a grant of

a lottery does so ' with the implied understanding that the people, in

their sovereign capacity and through their properly constituted agencies,

ma}' resume it at an}- time when the public good shall require, whether

it be paid for or not,' the only right acquired by the grantee being ' a

suspension of certain governmental rights in his favor, subject to with-

drawal at will.' . . .

" We are referred to Butchers' Union Co. v. Crescent City Co., Ill

U. S. 746, as authority for the proposition that the State is incapable

of making a contract protected by the National Constitution, in refer-

ence to any matter within the reach of her police power in its broadest

sense. But no such principle is there established. ... So far from the

court saying that the State could not make a valid contract in reference

to any matter whatever within the reach of the police power, accord-

ing to its largest definition, its language was :
' While we are not pre-

pared to say that the legislature can make valid contracts on no subject

embraced in the largest definition of the police power, we think that, in

regard to two subjects so embraced, it cannot, by contract, limit the

exercise of those powers to the prejudice of the general welfare. They

are the public health and the public morals. The preservation of these

is so necessary to the best interests of social organization, that a wise

policy forbids the legislative body to divest itself of the power to enact

laws for the preservation of health and the repression of crime.' . . .

" The principle upon which the decisions in Beer Co. v. 3fassachii-

setts. Fertilizing Co. v. Hyde Park., Stone v. 3fississippi, and Butchers'

Union Co. v- Crescent City Live- Stock Landing Co., rest, is that one
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legislature cannot so limit the discretion of its successors that they

may not enact such laws as are necessary to protect the public healtii,

or the public morals. That principle, it may be observed, was an-

nounced with reference to particular kinds of private business which,

in whatever manner conducted, were detrimental to the public health

or the public morals. It is fairly the result of those cases that statu-

tory authority given by the State to corporations or individuals to engage

in a particular private business attended by such results, while it pro^

tects them for the time against public prosecution, does not constitute

a conti-act preventing the withdrawal of such authority, or the granting

of it to others.

" The present case involves no such considerations. We have seen

the manufacture of gas, and its distribution for public and private use

by means of pipes laid, under legislative authority, in the streets ana

ways of a city, is not an ordinary business in which every one may en-

gage, but is a franchise belonging to the government, to be granted, for

the accomplishment of public objects, to whomsoever, and upon what

terms, it pleases. It is a business of a public nature, and meets a pub-

lic necessity for which the State may make provision. It is one which,

so far from affecting the public injuriously, has become one of the most

important agencies of civilization, for the promotion of the public con-

venience and the public safety. . . .

"With reference to the contract in this case, it may be said that it

is not, in any legal sense, to the prejudice of the public health or the

public safety. It is none the less a contract because the manufacture

and distribution of gas, when not subjected to proper supervision, ma}'

possibly work injury to the public ; for the grant of exclusive privileges

to the plaintiff does not restrict the power of the State, or of the muni-

cipal government of New Orleans acting under authorit}' for that pur-

pose, to establish and enforce regulations which are not inconsistent

with the essential rights granted by plaintiff's charter, which may be

necessary for the protection of the public against injury, whether aris-

ing from the want of due care in the conduct of its business, or from an

improper use of the streets in laying gas pipes, or from the failure of

the grantee to furnish gas of the required qualit}' and amount. The
constitutional prohibition upon State laws impairing the obligation of

contracts does not restrict the power of the State to protect the public

health, the public morals, or the public safety, as the one or the other

ma}' be involved in the execution of such contracts. Rights and priv-

ileges arising from contracts with the State are subject to regulations

for the protection of the public health, the public morals, and the

public safety, in the same sense, and to the same extent, as are

all contracts and all property, whether owned by natural persons or

corporations. . . .

" If, in the judgment of the State, the public interests will be best

subserved by an abandonment of the policy of granting exclusive |)riv-

ileges to corporations, other than railroad couipaiiies, in consideratioa
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of services to be performed b}' them for the public, the way is open for

the accomplishment of that result, with respect to corporations whose
contracts with the State are unaffected by that change in her organic

law. The rights and franchises which have become vested upon the

faith of such contracts can be taken b}- the public, upon just compensa-

tion to the company, under the State's power of eminent domain. West
Miver bridge Co. v. Dix, ubi supra ; Iiichmo7id, &c. Mailroad (Jo. v.

Louisa Mailroad Co.., 13 How. 71, 83; Boston Water-Power Co. v.

Jioston & Worcester Railroad^ 23 Pick. 360, 393 ; Boston & Lowell

Railroad Co. v. Salem <Jb Lowell Railroad Co.., 2 Gra}', 1, 35. In

that way the plighted faith of the public will be kept with those who
have made large investments upon the assurance hy the State that the

contract with them will be performed."

In Jllinois Central R. R. Co. v. Elinois, 146 U. S. 387 (1892), on
an appeal in equit}-, decrees of the Circuit Court of the United States

for the Northern District of Illinois in favor of the State were affirmed.

The object of the litigation was to determine the rights, respectively,

of the State, Chicago, and the railroad compan}' in land, submerged or

reclaimed, in front of the water line of the city on Lake Michigan.

Field, J., for the court, said :
" The object of the suit is to obtain a

judicial determination of the title of certain lands on the east or lake

front of the city of Chicago, situated between the Chicago River and Six-

teenth Street, which have been reclaimed from the waters of the lake, and

are occupied b}' the tracks, depots, warehouses, piers, and other structures

used b}- the railroad compan}- in its business ; and also of the title claimed

by the railroad company to the submerged lands, constituting the bed of

the lake, lying east of its tracks, within the corporate limits of the city,

for the distance of a mile, and between the south line of the south pier

near Chicago River extended eastwardly, and a line extended, in the

same direction, from the south line of lot 21 near the company's round-

house and machine shops. The determination of the title of the com-

pany will involve a consideration of its rights to construct, for its own
business, as well as for public convenience, wharves, piers, and docks in

the harbor. . . . The claim is founded upon the third section of the Act

of the Legislature of the State passed on the 16th of April, 1869. . . .

On the 15th of April, 1873, the Legislature of Illinois repealed the Act.

The questions presented relate to the validity of the section cited of the

Act and the effect of the repeal upon its operation. . . .

"As to the grant of the submerged lands, the Act declares that all the

right and title of the State in and to the submerged lands, constituting

the bed of Lake Michigan, and lying east of the tracks and breakwater

of the companj' for the distance of one mile, and between the south line

of the south pier extended eastwardly and a line extended eastwardly

from the south line of lot 21, south of and near to the round-house and

machine shops of the companj- ' are granted in fee to the railroad com-

pany, its successors and assigns.' The grant is accompanied with a
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proviso that the fee of the lands shall be held by the company in per-

petuity, and that it shall not have the power to grant, sell, or convey

the fee thereof. It also declares that nothing therein shall authorize

obstructions to the harbor or impair the public right of navigation, or

be construed to exempt the company- from an}- Act regulating the rates

of wharfage and dockage to be charged in the harbor.

" This clause is treated by the counsel of the company as an absolute

conveyance to it of title to the submerged lands, giving it as full and
complete power to use and dispose of the same, except in the technical

transfer of the fee, in any manner it may choose, as if they were uplands,

in no respect covered or affected by navigable waters, and not as a

license to use the lands subject to revocation b}' the State. Treating it

as such a convejance, its validity must be determined by the con-

sideration whether the legislature was competent to make a grant

of the kind.

• " The Act, if valid and operative to the extent claimed, placed under

the control of the railroad company nearly the whole of the submerged
lands of the harbor, subject onlj' to the limitations that it should not au-

thorize obstructions to the harbor or impair the public right of naviga-^

tion, or exclude the legislature from regulating the rates of wharfage or

dockage to be charged. With these limitations, the Act put it in the

power of the company- to delay indefinitely the improvement of the har-

bor, or to construct as many docks, piers, and wharves and other works
as it might choose, and at such positions in the harbor as might suit its

purposes, and permit any kind of business to be conducted thereon, and
to lease them out on its own terms, for indefinite periods. The inhibition

against the technical transfer of the fee of any portion of the submerged
lands was of little consequence when it could make a lease for any
period and renew it at its pleasure. And the inhibitions against au-

thorizing obstructions to the harbor and impairing the public right of

navigation placed no impediments upon the action of the railroad com-
pany which did not previously exist. A corporation created for one
purpose, the construction and operation of a railroad between desig-

nated points, is, by the Act, converted into a corporation to manage
and practically control the harbor of Chicago, not simply for its own
purpose as a railroad corporation, but for its own profit generally. . . .

"The question, therefore, to be considered is whether the legislature

was competent to thus deprive the State of its ownership of the sub-

merged lands in the harbor of Chicago, and of the consequent control

of its waters ; or, in other words, whether the railroad corporation can

hold the lands and control the waters b}- the grant, against any future

exercise of power over them bj- the State.

" That the State holds the title to the lands under the navigable waters

of Lake Michigan, within its limits, in the same manner tliat the State

holds title to soils under tide-water, b}' the common law, we have already

shown, and that title necessarily carries with it control over the waters

above them whenever the lands are subjected to use. But it is a title
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different in character from that which the State holds in lands intended

for sale. It is different from the title which the United States hold in

the public lands which are open to pre-emption and sale. It is a title

held in trust for the people of the State that they may enjoy the navi-

gation of the waters, cai'ry on commerce over them, and have liberty of

fishing therein freed from the obstruction or interference of private par-

ties. The interest of the people in the navigation of the waters and in

commerce over them maj- be improved in many instances b}- the erection

of wharves, docks, and piers therein, for which purpose the State ma}'

grant parcels of the submerged lands ; and, so long as their disposition

is made for such purpose, no valid objections can be made to the grants.

It is grants of parcels of lands under navigable waters, that may afford

foundation for wharves, piers, docks, and other structures in aid of

commerce, and grants of parcels which, being occupied, do not sub-

stantially impair the public interest in the lands and waters remaining,

that are chiefly considered and sustained in the adjudged cases as a

valid exercise of legislative power consistently with the trust to the

public upon which such lands are held by the State. But that is a very

different doctrine from the one which would sanction the abdication of

the general control of the State over lands under the navigable waters

of an entire harbor or ha}', or of a sea or lake. Such abdication is not

consistent with the exercise of that trust which requires the government

of the State to preserve such waters for the use of the public. Tlie

trust devolving upon the State for the public, and which can only be

discharged by the management and control of property in which the

public has an interest, cannot be relinquished b}' a transfer of the

propert}'. The control of the State for the purposes of the trust can

never be lost, except as to such parcels as are used in promoting the

interests of the public therein, or can be disposed of without any sub-

stantial impairment of the public interest in the lands and waters

remaining. . . .

" The area of the submerged lands proposed to be ceded by the Act in

question to the railroad company embraces something more than a thou-

sand acres, being, as stated by counsel, more than three times the area

of the outer harbor, and not only including all of that harbor but

embracing adjoining submerged lands which will, in all probability, be

hereafter included in the harbor. It is as large as that embraced by

all the merchandise docks along the Thames at London ; is much larger

than that included in the famous docks and basins at Liverpool; is

twice that of the port of Marseilles, and nearly if not quite equal to the

pier area along the water front of the city of New York. And the

arrivals and clearings of vessels at the port exceed in number those

of New York, and are equal to those of New York and Boston com-

bined. Chicago has nearly twenty-five per cent of the lake carrj-ing

trade as compared with the arrivals and cleanngs of all the leading

ports of our great inland seas. In the year ending June 30, 1886, the

joint arrivals and clearances of vessels at that port amounted to twentj'-



CHAP. IX.] ILLINOIS CENTRAL R. R. CO. V. ILLINOIS. 1781

two thousand and ninety-six, with a tonnage of over seven millions

;

and in 1890 the tonnage of the vessels reached nearly nine millions.

As stated by counsel, since the passage of the Lake Front Act, in

1869, the population of the city has increased nearl}' a million souls,

and the increase of commerce has kept pace with it. It is hardly- con-

ceivable that the legislature can divest the State of the control and

management of this harbor and vest it absolutel}' in a private corpora-

tion. Surely an Act of the Legislature transferring the title to its

submerged lands and the power claimed by the railroad company-, to a

foreign State or nation would be repudiated, without hesitation, as a

gross perversion of the trust over the propert}' under which it is held.

So would a similar transfer to a corporation of another State. It would

not be listened to that the control and management of the harbor of that

great cit}', — a subject of concern to the whole people of the State, —
should thus be placed elsewhere than in the State itself. All the ob-

jections which can be urged to such attempted transfer may be urged

to a transfer to a private corporation like the railroad company in

this case.

" Any grant of the kind is necessarih- revocable, and the exercise of

the trust by which the property was held b}- the State can be resumed

at an}- time. Undoubtedh' there may be expenses incurred in improve-

ments made under such a grant which the State ought to pay ; but, be

that as it may, the power to resume the trust whenever the State judges

best is, we think, incontrovertible. The position advanced b}- the rail-

road company in support of its claim to the ownership of the submerged
lands and the right to the erection of wharves, piers, and docks at its

pleasure, or for its business in the harbor of Chicago, would place every

harbor in the country at the mercy of a majority of the legislature

of the State in which the harbor is situated.

" We cannot, it is true, cite any authoritj' where a grant of this kind

has been held invalid, for we believe that no instance exists where the

harbor of a great cit}' and its commerce have been allowed to pass into

the control of any private corporation. But the decisions are numerous
which declare that such property is held by the State, by virtue of its

sovereignty, in trust for the public. The ownership of the navigable

Avaters of the harbor and of the lands under them is a subject of public

concern to the whole people of the State. The trust with which the}*

are held, therefore, is governmental and cannot be alienated, except in

those instances mentioned of parcels used in the improvement of the

interest thus held, or when parcels can be disposed of without detriment

to the public interest in the lands and waters remaining. . . .

" In Neii^ton v. Commissioners^ 100 U. S. 548, it appeared that by an
Act passed by the Legislature of Ohio, in 1846, it was provided that

upon the fulfilment of certain conditions hy the proprietors or citizens

of the town of Canfield, the county seat should be permanently estab-

lished in that town. Those conditions having been complied with, the

county seat was established therein accordingly. In 1874, the legisla-

voL. II. — 38
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ture passed an Act for the removal of the county seat to another town.

Certain citizens of Canfield thereupon filed their bill, setting forth the

Act of 1846, and claiming that the proceedings constituted an executed

contract, and prayed for an injunction against the contemplated re-

moval. But the court refused the injunction, holding that there could

be no contract and no irrepealable law upon governmental subjects,

observing that legislative Acts concerning public interests are neces-

saril}' public laws ; that every succeeding legislature possesses the same

jurisdiction and power as its predecessor ; that the latter have the same
power of repeal and modification which the former bad of enactment,

neither more nor less ; that all occupy in this respect a footing of perfect

equality ; that this is necessarily so in the nature of things ; that it is

vital to the public welfare that each one should be able, at all times, to

do whatever the varying circumstances and present exigencies attending

the subject ma}* require ; and that a different result would be fraught

with evil.

" As counsel observe, if this is true doctrine as to the location of a

county seat, it is apparent that it must apply with greater force to the

control of the soils and beds of navigable waters in the great public

harbors held by the people in trust for their common use and of common
right as an incident to their sovereignty. The legislature could not give

away nor sell the discretion of its successors in respect to matters, the

government of which, from the very nature of things, must var3- with

varying circumstances. The legislation which maj' be needed one da}''

for the harbor may be different from the legislation that ma}' be required

at another day. Every legislature must, at the time of its existence,

exercise the power of the State in the execution of the trust devolved

upon it. We hold, therefore, that any attempted cession of the owner-

ship and control of the State in and over the submerged lands in Lake
Michigan, by the Act of April 16, 1869, was inoperative to affect, modify,

or in any respect to control the sovereignty and dominion of the State

over the lands, or its ownership thereof, and that any such attempted

operation of the Act was annulled by the repealing Act of April 15,

1873, which to that extent was valid and effective. There can be

no irrepealable contract in a conve3-ance of property by a grantor in

disregard of a public trust, under which he was bound to hold and

manage it."
^

[Shiras, J., gave a dissenting opinion, in which Gray and Brown,
JJ., concurred. The Chief Justice, having been of counsel in the

court below, and Mr. Justice Blatchford, being a stock-holder in the

Illinois Central Railroad Company, did not take any part in the con-

sideration or decision of these cases.]

1 Compare Martin v. \Va<Mell, 16 Pet. 367 ; Saunders v. N. Y. C, <f-c. R. R. Co.,

144 N. Y. 75 (1894) ; Core v. The State, 39 N. E. Rep. 400 (1895) ; Stockton v. Bait. ^
N. Y. R. R. Co., 32 Fed. Rep. 9, 20.— Ed.
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CHAPTER X.

THE REGULATION OF COMMERCE,— FOREIGN, INTERSTATE, AND
WITH THE INDIAN TRLBES.i

From 5 Marshall's " Life of Washington " (Philadelphia, 1807), c. 2, pp. 65 et scq.

[At the time this book was published (1804-1807), Marshall was Chief Justice of the

United States. Washington had died in December, 1799, and Marshall, after being

Minister to France and Secretary of State, had been commissioned Chief Justice in

January, 1801.] " Scarcely had the war of the Revolution terminated, when the United
States and Great Britain reciprocally charged each other with having violated the

treaty of peace. . . . But the cause of most extensive disquiet was the rigorous com-
mercial system pursued by Great Britain. While colonists, the Americans had car-

ried on a free and gainful trade with the British West Indies, from which they had
drawn considerable supplies of specie. As citizens of an independent State, those

ports were closed against them, and, in other parts of the empire also, the Navigation-

Act was in many points strictly enforced with respect to them.
" To explore new channels, into which the trade of a nation may be transferred,

will, in any state of things, require time ; and, in that which existed, was opposed by
obstacles which almost discouraged the attempt. On every side they encountered

rigorous and uulooked-f'-* restrictions. In the rich trade of the neighboring colonies

they were not permitted to participate, and in the ports of Europe they encountered
regulations which were extremely embarrassing. From the Mediterranean thev were
excluded by the Barbary powers, whose hostility they had no force to subdue, and
whose friendship they had no money to purchase. And the characteristic enterprise

of their merchants, which in better times has displayed their flag in everv part of the
world, was then in a great measure restrained from exerting itself by the scantiness

of their means. Thus circumstanced, the idea of compelling Great Britain to relax
somewhat of the rigor of her .\vstem, by opposing it with regulations equally re.stric-

tive, seems to have been generally taken up ; but to render success in such a conflict

possible, it was necessary that the whole power of regulating commerce should reside

in a single legislature. That thirteen independent sovereignties, jealous of each other,

could be induced to concur, for a length of time, in measures capable of producin"- the
desired effect, few were so sanguine as to hope. With many, therefore, the desire of
counteracting a system which appeared to them so injurious, triumphed over their

attachment to State authority, and the converts to the opinion, that Congress ought
to be empowered to pass a navigation-act, or to regulate trade generallv, were daily

multiplied. So early as the 30th of April, 1784, resolutions were entered into, recom-
mending it to the several States ' to vest the I'nited States in Congress assembled, for

the term of fifteen years, with power to prohibit any goods, wjires, or merchandise,
from being imported into, or exported from, any of the States, in vessels belonging

1 Valuable monographs on this subject may be found in F. C. Hartshorne's " Rail-

roads and the Commerce Clause " (189.3) ; W. D. Lewis's " Federal Power over Com-
merce " (1892), (both published in Philadelphia, at the University of Pennsvlvania
Press) ; Professor Blewett Lee's " Limitations on the Right of the States to enact
Quarantine Laws," 2 Harv. Law Rev. 267, 293 (1888) ; and Mr. L. M. Greeley's "Test
of a Regulation of Foreign and Interstate Commerce," I Harv. Law Rev. 159
(1887).— Ed.
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to, or navigated by, the subjects of any power with whom these United States sliall

not have formed treaties of commerce.' And also, of prohibiting the subjects of any
xoreigu State, kingdom, or empire, unless authorized by treaty, from importing into

the United States any goods, wares, or merchandise, which are not the produce or

manufacture of the dominions of the sovereign whose subjects they are. Meauwliile,

the United States were unremitting in their endeavors to form commercial treaties in

Europe. Three commissioners had been appointed for that purpose ; and at length,

as the trade witli England was peculiarly important, and the growing misunderstand-

ings between the two countries threatened serious consecjuences, should their adjust-

ment be much longer delayed, it was determined to appoint a minister plenipotentiary

to represent the United States at the court of Great Britain; and, in February, 1785,

Mr. John Adams was elected to this interesting embassy. His endeavors to give

stability to the commercial relations between the two countries, by a compact wliich

might be mutually advantageous to them, were not successful. Some overtures were

made on his part, Ijut the cabinet of London declined the negotiation. The govern-

ment of the United States, it was said, was unable to secure the observance of any

general commercial regulations ; and it was deemed unwise to enter into stipulations,

which could not be of reciprocal obligation. . . .

" One of the consequences resulting from this unprosperous state of things was,

a general discontent with the course of trade. It had commenced with the native

merchants of the North, who found themselves incapable of contending in their own
ports with certain foreigners, and was soon communicated to others. The gazettes of

Boston contained some very animated and angry addresses, which produced resolu-

"tions for the government of the citizens of that town, applications to their State legis-

lature, a petition to Congress, and a circular letter to the merchants of the several

seaports throughout the United States. After detailing the disadvantages under which

the trade and navigation of America labored, in consequence of tlie free admission of

the ships and commodities of Great Britain into their ports, while their navigation

in return was discouraged, and their exports either prohibited from entering British

ports, or loaded with the most rigorous exactions; after stating the ruin wliich must

result from the continuance of such a system, and their confidence that the necessary

powers to the Federal government would be soon, if not already, delegated, tlie peti-

tion to Congress thus concludes :
' Impressed with these ideas, your petitioners beg

leave to request of the very august body which they have now the honor to address,

that the numerous impositions of the British on the trade and exports of these States

may be forthwith contravened by similar expedients on our part ; else, may it please

your excellency and honors, the commerce of this country, and, of consequence, its

wealth, and perhaps tlie Union itself, may become victims to the artifice of a nation,

whose arms have been in vain exerted to accomplish the ruin of America.'

" The merchants of the city of Philadelphia presented a memorial to the legislature

of that State, in which, after lamenting it as a fundamental defect in the Constitution,

that full and entire power over the commerce of the United States had not been

originally vested in Congress, 'as no concern common to many could be conducted to

a good end but by an unity of counsels
;

' they say :
' Hence it is that the intercourses

of the States are liable to be perplexed and injured by various and discordant regula-

tions, instead of that harmony of measures on which the particular as well as general

interests depend
;
productive of mutual disgusts, and alienation amongst the several

meml)ers of the empire. But the more certain inconveniences foreseen and more

experimentally felt, flow from the unequal footing this circumstance puts us on witli

other nations, and by which we stand in a very singular and disadvantageous situa-

tion ; for, while the whole of our trade is laid open to these nations, they are at lili-

erty to limit us to such branches of theirs as interest or policy may dictate ; unrestrained

by any apprehensions, as long as the power remains severally with the States, of being

met and opposed by any consistent and effectual restrictions on our part.'

"This memorial prayed that the legislature would endeavor to procure from Con-

gress a recommendation to the several States, to vest in that body the necessary

powers over the commerce of the United States. It was immediately taken into con-
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sideration, aud resolutions were passed conforming to its prayer. Similar applications

were made by other commercial towns.

" From these proceedings, and from the general representations made by the Ameri-

can merchants, General Washington had augured the most happy effects. ' The in.

formation,' said he, in a letter to an intimate friend in Great Britain, ' which you have

given of the disposition of a certain court, coincides precisely with the sentiments I

had formed of it, from my own observations on many late occurrences. With respect

to ourselves, I wish I could add that as much wisdom had pervaded our counsels, as

reason and common policy most evidently dictated. But the truth is, the people nmst

feel before they will see ,- consequently, they are brought slowly into measures of pub-

lic utility. Past experience, or the admonition of a few, have but little weight. But

evils of this nature work their own cure, though the remedy comes slower than com-

ports with the wishes of those who foresee, or think they foresee, the danger.
"

' With respect to the commercial system which Great Britain is pursuing with

this country, the ministers, in this as in other matters, are defeating their end, by

facilitating the grant of those powers to Congress, which will produce a counteraction

of their plans, and with which, but for those plans, half a century would not have

invested that body. The restrictions on our trade, and the additional duties which are

imposed on many of our staple commodities, have put all the commercial people of

this country in motion. They now see the indispensable necessity of a general con-

trolling power, and are addressing their respective assemblies to grant it to Congress.

Before this, every State thought itself competent to regulate its own trade ; and we
were verifying the observations of Lord Sheffield, who supposed we never could agree

on any general plan ; but those who will go a little deeper into matters than his lord-

ship seems to have done, will perceive that in any measure where the general interest

is touched, however wide apart the politics of individual States may be, yet, as soon as

it is discovered, they will unite to effect a common good.' . . .

" While the advocates for union exerted themselves to impress its necessity on the

public mind, measures were taking, in Virginia, which, though they had originated in

different views, terminated in a proposition for a general convention, to revise the

state of the Union. To forn\ a compact relative to the navigation of the rivers

Potomac and Pocomoke, and of part of the Bay of Chesapeake, by the citizens of Vir-

ginia and Maryland, commissioners were appointed by the legislatures of those States

respectively, who assembled at Alexandria, in March, 1785. While at Mount Vernon
on a visit, they agreed to propose to their respective governments the appointment of

other commissioners, with power to make conjoint arrangements, to which the assent

of Congress was to be solicited, for maintaining a naval force in the Chesapeake. The
commissioners were also to be empowered to establish a tariff of duties on imports, to

which the laws of both States should conform. When these propositions received the

assent of the Legislature of Virginia, an additional resolution was passed, directing

that which respected the duties on imports to be communicated to all the States in the

Union, who were invited to send deputies to the meeting.

"On the 21st of January, 1786, a few days after the passing of these resolutions,

another was adopted, appointing certain commissioners, ' who were to meet such as

might be appointed by the other States in the Union, at a time and place to be agreed

on, to take into consideration the trade of the United States, to examine the relative

situation and trade of the said States, to consider how far an uniform system in their

commercial relations may be necessary to their conmion interest, and their permanent
harmony ; and to report to the several States, such an act, relative to this great object,

as, when unanimously ratified by them, will enable the United States, in Congress

assembled, effectually to provide for the same.'

" In the circular letter, transmitting these resolutions to the respective States,

Annapolis, in Maryland, was proposed as the place, and the ensuing September as the

time of meeting. Before the period at which these commissioners were to assemble

had arrived, the idea was carried, by those who saw and deplored the complicated

calamities which ilowed from the inofficacy of the general government, much further

than was avowed by the resolution of Virginia. . . .

" The convention at Annapolis was attended by commissioners from only five
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States. Having appointed Mr. Dickinson their chairman, they proceeded to discuss

the objects for which they had been convened. It was soon perceived that powers

much more ample than had been confided to them would be requisite to enable them

to effect the beneficial purpose which they contemplated.

" For this reason, as well as in consideration of the small number of States whicli

were represented, the convention determined to rise without coming to any specific

resolutions on the particular subject which had been referred to them. Previous to

their adjournment, however, they agreed on a report to be made to their respective

States, in which was represented the necessity of extending the revision of the Fed-

eral system to all its defects, and in which they recommended that deputies for that

purpose be appointed, by the several legislatures, to meet in convention in the city

of Philadelphia, on the gecond day of the ensuing May." See also sujn-a, pp. 209-

210.— Ed.

UNITED STATES v. BRIGANTINE "WILLIAM."

District Court of the United States for Massachusetts. 1808.

[2 Hall's Am. Law Journal, 255.]

Davis, Dist. J. This libel is founded on the Act of Congress,

passed 22d December, 1807, entitled, " An Act laying an embargo on

all ships and vessels in the ports and harbors of the United States,"

and on the first supplementary Act, passed January 9th, 1808.

The libel alleges, that sundry enumerated goods, wares, and mer-

chandise, on the 17th day of March last, on the high seas, were put

from said brigantine on board another vessel called the " Nancy ;
" and

also that other goods, wares, and merchandise, on the 11th day of

May last, at Lynn, in said district, were put from said brigantine on

board another vessel called the " Mary," with intent that said goods,

wares, and merchandise should be transported to some foreign port or

place, contrary to the Acts aforesaid, by which it is alleged that said

brigantine is forfeited.

It has been contended, b}' the counsel for the claimants, 1st. That

the facts, appearing in evidence, do not present a case, within the true

intent and meaning of the Acts aforesaid. 2d. That the Acts, on

which a forfeiture is claimed, are unconstitutional.

After argument on these heads, it is suggested by the counsel for

the claimants, that the case maj- receive material elucidations from the

facts that will appear, on the trial of the brigantine " Nancy ;
" and they

pra}' for a postponement of a decision on this libel, until a hearing

shall be had relative to that vessel. As that case is necessarily con-

tinued, and as that of the " Sukey," also pending at this term, appears

to have connection with the transactions in the case of the "William," I

shall not make up a judgment relative to the facts on this libel, until those

of the " Nancy " and " Sukey " shall have been tried, or until the further

evidence suggested shall have been heard. But it appears to be neces-

sarj' to declare an opinion on the constitutional question, which has
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been so fully discussed, especially as the objection, if available, equally

applies to many other cases before the court. Under these circum-

stances, I have considered it expedient, and indeed an incumbent dut}',

to give an opinion on this great and interesting question ; though an

entire decision on the case, in which it was presented and argued, is,

for the reasons suggested, postponed.

In considering the several Acts relative to the embargo as one sys-

tem, it may be convenient to exhibit an analj'sis of their contents.

The general, or primar}', provisions are contained in the first Act,

passed December 22, 1807 ; which lays "An embargo on all ships and
vessels in the ports and places within the limits and jurisdiction of the

United States, cleared or not cleared, bound to any foreign port or

l)lace
;

" and in the fourth section of tlie third additional Act, passed

March 12th, 1808, which prohibits the exportation from the United

States in any manner whatever, either by land or water, of any goods,

wares, or merchandise of foreign or domestic growth or manufacture.

To the same head belongs the prohibition of the exportation of specie,

by anj' foreign ship or vessel, b}' section 5th of the first supplementary

Act. . . . The first Act is without limitation, and the several supple-

mentary Acts are to exist during the continuance of the first.

A separate Act passed April 22d, 1808, authorizes the President of

the United States to suspend the operation of the Act laying an em-
bargo, and the several supplementary Acts, " in the event of such

peace, or suspension of hostilities, between the belligerent powers of

Europe, or of any changes in their measures, affecting neutral com-
merce, as may render that of the United States safe, in the judgment of

the President"— with a proviso, that such suspension shall not extend
be3"ond twenty days after the next meeting of Congress.

My views of the constitutional question, which has been raised in

this case, will be confined to the Acts relative to navigation, and to

exportation by sea. On those onl}- do the cases before the court de-

pend ; and it is obviously incumbent on a judge to confine himself to

the actual case presented for trial, and its inseparable incidents, and
to avoid pronouncing premature decisions on extraneous questions.

The prohibition of exportation by land can, properly, come into view
only as it may tend to explain those provisions, on which I am called to

decide, and to indicate their character. ...
Before a court can determine whether a given Act of Congress, bear-

ing relation to a power with which it is vested, be a legitimate exercise

of that power, or transcend it, the degree of legislative discretion, ad-

missible in the case, must first be determined. Legal discretion is

limited. It is thus defined by Lord Coke, Discretio est discernere^ per
legem, quid sit jicstian. Political discretion has a wider range. It

embraces, combines, and considers all circumstances, events, and
projects, foreign or domestic, that can aflfect the national interests.

Legal discretion has not the means of ascertaining the grounds on
which political discretion may have proceeded. It seems admitted
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that necessity might justif}- the Acts in question. But how shall legal

discussion determine that political discretion, surveying the vast con-

cerns committed to its trust, and the movements of conflicting Nations,

has not perceived such necessity to exist? Considerations of this

nature have induced a doubt of the competency or constitutional

authority of tlie court to decide an Act invalid, in a case of this

description. On the precise extent, however, of the power of the

court, I do not give a definite opinion ; my view of the main question

submitted by the counsel, in this case, rendered such a decision un-

necessar}'. I now proceed to the examination of that question. It

will be perceived that some of the considerations, suggested under the

last head, have an application to the remaining inquiry, and it is

acknowledged that they had an influence in forming m}' determination.

It is contended, that Congress is not invested with powers, by the

Constitution to enact laws, so general and so unlimited, relative to

commercial intercourse with foreign nations, as those now under

consideration.

It is well understood, that the depressed state of American com-

merce, and complete experience of the ineflficacj' of State regulations

to apply a remedy were among the great procuring causes of the

Federal Constitution. It was manifest that other objects, of equal

importance, were exclusively proper for national jurisdiction ; and

that under national management and control alone could they be

advantageously and efficaciously conducted. The Constitution specifies

those objects. A national sovereignty is created. Not an unlimited

sovereignt}', but a sovereignty as to the objects surrendered and speci-

fied, limited only by the quahfications and restrictions expressed in

the Constitution. Commerce is one of those objects. The care, pro-

tection, management, and control of this great national concern is, in

my opinion, vested by the Constitution in the Congress of the United

States ; and their power is sovereign, relative to commercial inter-

course, qualified by the limitations and restrictions expressed in that

instrument, and by the treaty-making power of the President and

Senate.

" Congress shall have power to regulate commerce with foreign na-

tions, and among the several States, and with the Indian tribes." Such

is the declaration in the Constitution. Stress has been laid in the argu-

ment on the word regulate, as implying in itself a limitation. Power to

regulate, it is said, cannot be understood to give a power to annihilate.

To tliis it may be replied, that the Acts under consideration, though

of ver}' ample extent, do not operate as a prohibition of all foreign

commerce. It will be admitted that partial prohibitions are authorized

by the expression ; and how shall the degree or extent of the prohibi-

tion be adjusted, but b}- the discretion of the national government, to

whom the subject appears to be committed ? Besides, if we insist on

the exact and critical meaning of the word regulate, we must, to be

consistent, be equally critical with the substantial term commerce.
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The term does not necessarily include shipping or navigation ; much
less does it include the fisheries. Yet it never has been contended

that they are not the proper objects of national regulation ; and several

Acts of Congress have been made respecting them. It may be replied,

that these are incidents to commerce, and intimately connected with it

;

and that Congress, in legislating respecting them, act under the author-

ity given them b}' the Constitution to make all laws necessary and

proper for carrying into exe^cution the enumerated powers. Let this

be admitted; and are they not at libertj', also, to consider the present

prohibitor}' system as necessary and proper to an eventual beneficial

regulation? 1 sa}' nothing of the polic}' of the expedient. It is not

within my province. But on the abstract question of constitutional

power, I see nothing to prohibit or restrain the measure.

Further ; the power to regulate commerce is not to be confined to

the adoption of measures exclusively beneficial to commerce itself, or

tending to its advancement ; but in our national system, as in all

modern sovereignties, it is also to be considered as an instrument for

other purposes of general policy and interest. The mode of its

management is a consideration of great delicacy and importance ; but

the national right or power under the Constitution to adapt regulations

of commerce to other purposes than the mere advancement of com-

merce, appears to me unquestionable.

Great Britain is styled, eminentl}', a commercial nation ; but com-

merce is, in fact, a subordinate branch of her national polic}', compared
with other objects. In ancient times, indeed, shipping and navigation

were made subordinate to commerce, as then contemplated. The mart

or staple of their principal productions, wool, leather, and lead, was
confined to certain great towns in the island, where foreigners might

resort to purchase ; and Englishmen were restrained from exporting

those commodities, under heavy penalties. It was conceived that

trade thus conducted would be more advantageous to the country, than
if transacted by the English on the Continent. On this idea was made
the statute of the staple; 27 Edw. 3 (vid. Reeves' Hist, of English
Law, 2. 393). This may ai)pear a strange regulation. It was evi-

dently founded on erroneous views, and Selden, the learned com-
mentator on Fortescue, remarks, "that all acts or attempts which
have been derogatory to trade have ever been noted to be discouraged
and short lived " in that nation. It is well known how the views of

their statesmen and their commercial laws have changed since that

statute was enacted. The navigation system has long stood prominent.

The interests of commerce are often made subservient to tliose of ship-

ping and navigation. Maritime and naval strength is the great object

of national solicitude ; the grand and ultimate objects are the defence
and securit}' of tlie countr}'.

Tlie situation of the United States, in ordinary times, might render

legislative interferences relative to commerce less necessary ; but the

capacity and power of managing and directing it for the advance-
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ment of great national purposes seems an important ingredient of

sovereignt}'.

It was perceived that, under the power of regulating commerce,

Congress would be authorized to abridge it in favor of the great

principles of humanity and justice. Hence the introduction of a clause

in the Constitution so framed as to interdict a prohibition of the slave

trade until 1808. Massachusetts and New York proposed a stipulation

that should prevent the erection of commercial companies with exclu-

sive advantages. Virginia and North Carolina suggested an amend-

ment that "no navigation law, or law regulating commerce, should be

passed without tlie consent of two thirds of the members present in

both houses." These proposed amendments were not adopted, but

they manifest the public conceptions, at the time, of the extent of the

powers of Congress relative to commerce.

It has been said in the argument that the large commercial States,

such as New York and Massachusetts, would never have consented to

the grant of power relative to commerce, if supposed capable of the

extent now claimed. On this point, it is believed, there was no mis-

understanding. The necessit}' of a competent national government

was manifest. Its essential characteristics were considered and well

understood ; and all intelligent men perceived that a power to advance

and protect the national interests necessarily involved a power that

might be abused. The " Federalist," which was particularly addressed to

the people of the State of New York, frankly avows the genuine opera-

tion of the powers proposed to be vested in the general government

:

" If the circumstances of our country' are such as to demand a com-

pound instead of a simple, a confederate instead of a sole government,

the essential point which will remain to be adjusted will be to dis-

criminate the objects, as far as it can be done, which shall appertain to

the different provinces, or departments of power, allowing to each the

most ample authority for fulfilling those which may be committed to its

charge. Shall the Union be constituted the guardian of the common

safety? Are fleets, and armies, and revenues necessary for this pur-

pose? The government of the Union must be empowered to pass all

laws, and to make all regulations which have relation to them. The

same must be the case in respect to commerce, and to every other

matter to which its jurisdiction is permitted to extend."

If it be admitted that national regulations relative to commerce may

apply it as an instrument, and are not necessarily confined to its direct

aid and advancement, the sphere of legislative discretion is, of course,

more widely extended ; and in time of war or of great impending

peril it must take a still more expanded range.

Congress has power to declare war. It of course has power to pro-

vide for war ; and the time, the manner, and the measure in the appli-

cation of constitutional means seem to be left to its wisdom and

discretion. Foreign intercourse becomes in such times a subject of

peculiar interest, and its regulation forms an obvious and essential
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branch of the Federal administration. In the year 1798, when aggres-

sions from France became insupportable, a non-intercourse law relative

to that nation and her dependencies was enacted ; partial hostilities for

a time prevailed ; but no war was declared. I have never understood

that the power of Congress to adopt that course of proceeding was

questioned.

It seems to have been admitted in the argument that State necessity

might justify a Ihnited embargo, or suspension of all foreign commerce

;

but if Congress have the power, for purposes of safety, of preparation

or counteraction, to suspend commercial intercourse with foreign

nations, where do we find them limited as to the duration more than

as to the manner and extent of the measure ? Must we understand the

nation as saying to their government, " We look to you for protec-

tion and security against all foreign aggressions. For this purpose, we

give you the control of commerce ; but you shall always limit the time

during which this instrument is to be used. This shield of defence you

may on emergent occasions employ ; but you shall always announce to

us and to the world the moment when it shall drop from your hands."

It is apparent that cases may occur in which the indefinite character

of a law, as to its termination, may be essential to its eflEicacious

operation.

In this connection I would notice the internal indications exhibited

by tlie Acts themselves relative to their duration. In addition to the

authority given to the President to suspend the Acts upon the con-

tingenc}' of certain events, we have evidence, from the very nature of

their provisions, that the}' cannot be designed to be perpetual. An
entire prohibition of exportation, unaccompanied with an}' restriction

on importations, could never be intended for a permanent system
;

though the laws in a technical view may be denominated perpetual,

containing no specification of the time when they shall expire.

In illustration of their argument, gentlemen have supposed a strong

ease; a prohibition of the future cultivation of corn in the United

States. It would not be admitted, I presume, that an Act so extrava-

gant would be constitutional, though not perpetual, but confined to a

single season. And why? Because it would be most manifestly

without the limits of the Federal jurisdiction, and relative to an object

or concern not committed to its management. If an embargo, or sus-

pension of commerce of any description, be within the powers of

Congress, the terms and modifications of the measure must also be

within their discretion. If the measure be refen-ed to State necessity,

the body that is authorized to determine on the existence of such

necessity must also be competent so to modify the means as to adapt

them to the exigency.

It is said that such a law is in contravention of unalienable rights

;

and we have had quotations from elementary writers, and from the

bills of rights of the State constitutions in support of this position.

The doctrines and declarations of those respectable writers, and in
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those venerable instruments, are not to be slighted ; but we are to

leave the wide field of general reasonings and abstract principles, and

are to consider the construction and operation of an express compact,

a government of convention.

The general position is incontestable, that all that is not surrendered

b}' the Constitution is retained. The amendment which expresses this

is for greater security ; but such would have been the true construction

without the amendment. Still it remains to be determined, and it is

often a question of some difficulty, what is given? B}' the second

article of the Confederation, Congress were prohibited the exercise of

any power not expressly delegated. A similar qualification was sug-

gested, in one of the amendments proposed by the State of New
Hampshire, to the new Constitution. The phraseology indeed was
strengthened ; and Congress were to be prohibited from the exercise of

powers not expressly and particularly delegated.

Such expressions were not adopted. If they had been, as an intelli-

gent writer justly observes, " Congress would be continually* exposed,

as their predecessors under the Confederation were, to the alternative

of construing the term express!}' with so much rigor as to disarm the

government of all real authority whatever, or with so much latitude

as to destroy altogether the force of the restriction." It is wisely left

as it is ; and the true sense and meaning of the instrument is to be

determined by just construction, guided and governed bj- good sense

and honest intentions.

Under the Confederation, Congress could have no agency relative to

foreign commerce but through the medium of treaties ; and, by the

ninth article, it was stipulated that no treaty of commerce should be

made whereby* the legislative power of the respective States should be

restrained from imposing such imposts and duties on foreigners as their

own people were subjected to, " or from prohibiting the exportation of

any species of goods or commodities whatsoever." Here we find an

express reservation to the State legislatures of the power to pass pro-

hibitor}' commercial laws, and, as respects exportations, without any

limitations. Some of them exercised this power. In Massachusetts it

was carried to considerable extent, with marked determination, but to

no sensible good effect. One of the prohibitory acts of that State,

passed in 1786, was for the express " encouragement of the agriculture

and manufactures in our own country."

The other, which was a counteracting law, had no definite limitation,

but was to continue in force until Congress should be vested with com-

petent powers, and should have passed an ordinance for the regulation

of the commerce of the States. Unless Congress, by the Constitution,

possess the power in question, it still exists in the State legislatures—
but this has never been claimed or pretended since the adoption of the

Federal Constitution ; and the exercise of such a power by the States

would be manifestly inconsistent with the power vested b}' the people

in Congress, " to regulate commerce." Hence I infer that the power
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reserved to the States by the Articles of Confederation is surrendered

to Congress by the Constitution ; unless we suppose that, b}' some

strange process, it has been merged or extinguished, and now exists

nowhere.

The propriety of this power, on the present construction, may be

further evinced by contemplating the operation of specific limitations

or restrictions which it might be proposed to apply. Will it be said

that the amendment proposed by Virginia and North Carolina would

be an improvement in the instrument of government? Such a pro-

vision might prevent the adoption of exceptionable regulations ; but it

would be equally operative in defeating those that would be salutary
;

and would disable the majority' of the nation from deciding on the best

means of advancing its prosperity. To avoid such a system as is now
in operation, shall the people expressl}' provide, as a limitation to the

power of regulating commerce, that it shall not extend to a total pro-

hibition, or but for a limited time? Nothing would be gained b}- such

restrictions. A prohibition might still be so nearly total, or extend to

such a length of time, without violation of the restriction, as to be

equivalent, in practical effect, to the present arrangement. Or will it

be said that the judiciary should then be called upon to decide the law

void, though not repugnant to the terms of the restriction, and to con-

sider exceptions from the prohibition, as in the common case of a

fraudulent deed, to be merely colorable? Loose and general restric-

tions would be ineffective, or, at best, merel}' director}'. If particular

and precise, they would evince an indiscreet attempt to anticipate the

immense extent and variety of national exigencies, and would not be

suitable appendages to a power which, in its exercise, must depend on

contingencies, and from its nature and object must be general. A
particular mischief or inconvenience, contemplated in framing such lim-

itations, might be avoided ; but they would also injuriously fetter the

national councils, and prevent the application of adequate provisions

for the public safet}- and happiness, according to the ever varying

emergencies of national affairs. Let us not insist on a security which

the nature of human concerns will not permit. More effectual guards

against abuse, more complete security for civil and political liberty

and for private right, are not perhaps afforded to any nation than to

the people of the United States. These views of the national powers

are not new. I have onl}' given a more distinct exhibition of habitual

impressions coeval, in my mind, with the Constitution. Upon these

considerations, I am bound to overrule the objections to the Acts in

question, which I shall proceed to apply to the cases before the court,

believing them to be constitutional laws.

I lament the privations, the interruption of profitable pursuits and
manlj' enterprise, to which it has been thought necessary to subject the

citizens of this great communit}'. I respect the merchant and his em-
ployment. The disconcerted mariner demands our sympath}'. The
sound of the axe and of the hammer would be grateful music. Ocean,
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in itself a dreary waste, by the swelling sail and floating streamer be-

comes an exhilarating object ; and it is painful to perceive by force of

any contingencies the American stars and stripes vanishing from the

scene. Commerce indeed merits all the eulogy which we have heard

so eloquently pronounced at the bar. . . . Let us not entertain the

gloomy apprehension that advantages so precious are altogether aban-

doned, that pursuits so interesting and beneficial are not to be re-

sumed. Let us rather cherish a hope that commercial activity and
intercourse, with all their wholesome energies, will be revived ; and that

our merchants and our mariners will again be permitted to pursue their

wonted employments, consistently with the national safety, honor, and
independence

!

LIVINGSTON AND FULTON v. VAN INGEN et al.

New York Court of Errors. 1812.

[9 Johns. 507.] i

The appellants filed a bill in equit}' asking an injunction restraining

the defendants from using a vessel called the " Hope," a steamboat, in

navigating the waters of New York, without the leave of the appellants.

The}' claimed under statutes of New York the exclusive right of navi-

gating New York waters b}' " boats which might be urged or impelled

through the water by the force of fire or steam." The respondents

denied the validity of these statutes, under the Constitution of the

United States. The appellants' application was denied ; and, there-

upon, this appeal was taken.

Hoffman (Colden and Biggs, on the same side), for the appel-

lants; Wells and Henry {Van Vechten, on the same side), for the

respondents.

Kent, Ch. J. The great point in this cause is, whether the several

Acts of the Legislature which have been passed in favor of the appel-

lants, are to be regarded as constitutional and binding.

This house, sitting in its judicial capacity as a court, has nothing to

do with the policy or expediency of these laws. The only question

liere is, whether the legislature had authority to pass them. If we can

satisfy ourselves upon this point, or, rather, unless we are fully per-

suaded that they are void, we are bound to obey them, and give them

the requisite effect.

In the first place, the presumption must be admitted to be extremely

strong in favor of their validity. There is no very obvious constitu-

tional objection, or it would not so repeatedly have escaped the notice

of the several branches of the government, when these Acts were under

1 The statement of facts is shortened. — Ed.
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consideration. There are, in the whole, five different statutes, passed

in the years 1798, 1803, 1807, 1808, and 1811, all relating to one sub-

ject, and all granting or confirming to the appellants, or one of them,

the exclusive privilege of using steamboats upon the navigable waters

of this State. The last Act was passed after the right of the appellants

was drawn into question, and made known to the legislature, and that

Act was, therefore, equivalent to a declaratory opinion of high author-

it3% that the former laws were valid and constitutional. The Act in

the year 1798 was peculiarly calculated to awaken attention, as it was

the first Act that was passed upon the subject, after the adoption of

the Federal Constitution, and it would naturally lead to a consideration

of the power of the State to make such a grant. That Act was, there-

fore, a legislative exposition given to the powers of the State govern-

ments, and there were circumstances existing at the time, which gave

that exposition singular weight and importance. It was a new and

original grant to one of the appellants, encouraging him, by the pledge

of an exclusive privilege for twenty j^ears, to engage, according to the

language of the preamble to the statute, in the " uncertaint}- and hazard

of a ver}' expensive experiment." The legislature must have been

clearly satisfied of their competency to make this pledge, or they acted

with deception and injustice towards the individual on whose account

it was made. There were members in that legislature, as well as in

all the other departments of the government, who had been deeply con-

cerned in the studj" of the Constitution of the United States, and who
were masters of all the critical discussions which had attended the

interesting progress of its adoption. Several of them had been mem-
bers of the State convention, and this was particularlv the case with the

exalted character, who at that time was chief magistrate of this State

(Mr. Jay), and who was distinguished, as well in the Council of Revision,

as elsewhere, for the scrupulous care and profound attention with which

he examined every question of a constitutional nature.

After such a series of statutes, for the last fourteen years, and passed

under such circumstances, it ought not to be any light or trivial diffi-

culty that should induce us to set them aside. Unless the court should

be able to vindicate itself by the soundest and most demonstrable argu-

ment, a decree prostrating all tliese laws would weaken, as I should

apprehend, the authorit}' and sanction of law in general, and impair, in

some degree, the public confidence, either in the intelligence or integrity

of the government. . . . [Here follows, among other things, the passage

found supra, pp. 266-268, which should be examined.]

I now proceed to appl}- these general rules to those parts of the Con-

stitution which are supposed to have an influence on the present

question.

The provision that the citizens of each State shall be entitled to all

privileges and immunities of citizens in the several States, has nothing

to do with tliis case. It means only that citizens of other States shall

have equal rights with our own citizens, and not that they shall have
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different or greater rights. Their persons and property must, iu all

respects, be equally' subject to our law. This is a verj' clear proposi-

tion, and the provision itself was taken from the articles of the con-

federation. The two paragraphs of the Constitution by which it is

contended that the original power in the State governments to make
the grant has been withdrawn, and vested exclusively in the Union, are,

1. Tlie power to regulate commerce with foreign nations, and among
the several States ; and, 2. The power to secure to authors and inven-

tors the exclusive right to their writings and discoveries.

1. As to the power to regulate commerce.

This power is not, in express terms, exclusive, and the only prohibi-

tion upon the States is, that they shall not enter into any treaty or com-
pact with each other, or with a foreign power, nor lay an}- dutj^ on
tonnage, or on imports or exports, except what maj- be necessar}' for

executing their inspection laws. Upon the principles above laid down,

the States are under no other constitutional restriction, and are, conse-

quently, left in possession of a vast field of commercial regulation ; all

the internal commerce of the State bj- land and water remains entirelj",

and I ma}- say exclusivel}', within the scope of its original sovereignty.

The Congressional power relates to external not to internal commerce,

and it is confined to the regulation of that commerce. To what extent

these regulations may be carried, it is not our present dut}- to inquire.

The limits of this power seem not to be susceptible of precise definition.

It may be difficult to draw an exact line between those regulations

which relate to external and those which relate to internal commerce,

for every regulation of the one will, directh' or indirecth', aflfect the

other. To avoid doubts, embarrassment and contention on this com-

plicated question, the general rule of interpretation which has been

mentioned, is extremel}' salutary. It removes all difficult}-, by its «im-

plicit}' and certainty. The States are under no other restrictions than

those expressly specified in the constitution, and such regulations as

the national government ma}', by treaty, and by laws, from time to

time, prescribe. Subject to these restrictions, I contend, that the

States are at liberty to make their own commercial regulations. There

can be no other safe or practicable rule of conduct, and this, as I have

already shown, is the true constitutional rule arising from the nature of

our Federal system. This does away all color for the suggestion that

the steamboat grant is illegal and void under this clause in the Consti-

tution. It comes not within any prohibition upon the States, and it

interferes with no existing regulation. Whenever the case shall arise

of an exercise of power by Congress which shall be directly repugnant

and destructive to the use and enjoyment of the appellants' grant, it

would fall under the cognizance of the Federal courts, and they would,

of course, take care that the laws of the Union are duly supported. I

must confess, however, that I can harclly conceive of such a case,

]>ecause I do not. at present, perceive any power which Congress can

lawfully carry to that extent. But when there is no existing regulation
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which interferes with the grant, nor an}' pretence of a constitutional

interdict, it would be most extraordinary for us to adjudge it void, on

the mere contingency of a collision with some future exercise of Con-

gressional power. Such a doctrine is a monstrous heresy-. It would

go, in a great degree, to annihilate the legislative power of the States.

Ma}' not the legislature declare that no bank paper shall circulate, or

be given or received in paj'ment, but what originates from some incor-

porated bank of our own, or that none shall circulate under the nominal

value of one dollar? But suppose Congress should institute a national

bank, with authorit}' to issue and circulate throughout the Union, bank

notes, as well below as above that nominal value : This would so far

control the State law, but it would remain valid and binding, except as

to the paper of the national bank. The State law would be absolute,

until the appearance of the national bank, and then it would have a

qualified effect, and be good p7'o tanto. So, again, the legislature may
declare that it shall be unlawful to vend lottery tickets, unless they be

tickets of lotteries authorized by a law of this State, and who will ques-

tion the validity of the provision ? But suppose Congress should deem
it expedient to establish a national lottery, and should authorize per-

sons in each State to vend the tickets, this would so far control the

State prohibition, and leave it in full force as to all other lotteries.

The possibility that a national bank, or a national lotteiy, might ])e

instituted, would be a very strange reason for holding the State laws to

be absolutely null and void. It strikes me to be an equally inadmissi-

ble proposition, that the State is divested of a capacity to grant an
exclusive privilege of navigating a steamboat, within its own waters,

merely because we can imagine that Congress, in the plenary exercise

of its power to regulate commerce, ma}' make some regulation incon-

sistent with the exercise of this privilege. When such a case arises, it

will provide for itself; and there is, fortunately, a paramount power in

the Supreme Court of the United States to guard against the mischiefs

of collision.

The grant to the appellants may, then, be considered as taken sub-

ject to such future commercial regulations as Congress may lawfully

prescribe. Congress, indeed, has not any direct jurisdiction over our

interior commerce or waters. Hudson River is the property of the

people of this State, and the legislature have the same jurisdiction over

it that they have over the land, or over any of our public highways, or

over the waters of any of our rivers or lakes. They may, in their

sound discretion, regulate and control, enlarge or abridge the use of

its waters, and they are in the habitual exercise of that sovereign right.

If the Constitution had given to Congress exclusive jurisdiction over

our navigable waters, then the argument of the respondents wouM
have applied ; but the people never did, nor ever intended, to grant

such a power ; and Congress has concurrent jurisdiction over the navi-

gable waters no further than may be incident.il and requisite to the due
regulation of commerce between the States, and with foreign nations.

VOL. 11.— 39
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What Las been the uniform, practical construction of this power?

Let us examine the code of our statute laws. Our turnpike roads, our

toll-bridges, the exclusive grant to run stage-wagons, our laws relating

to paupers from other States, our Sunday laws, our rights of ferriage

over navigable rivers and lakes, our auction licenses, our licenses to

retail spirituous liquors, the laws to restrain hawkers and pedlers

;

what are all these provisions but regulations of internal commerce,

affecting as well the intercourse between the citizens of this and other

States, as between our own citizens? So we also exercise, to a con-

siderable degree, a concurrent power with Congress in the regulation of

external commerce. What are our inspection laws relative to the staple

commodities of this State, which prohibit the exportation, except upon

certain conditions, of flour, of salt provisions, of certain articles of

lumber, and of pot and pearl ashes, but regulations of external com-

merce? Our health and quarantine laws, and the laws prohibiting the

importation of slaves are striking examples of the same kind. So the

Act relative to the poor, which requires all masters of vessels coming

from abroad to repoit and give security to the mayor of New York,

that the passengers, being aliens, shall not become cliargeable as

paupers, and in case of default, making even the ship or vessel from

which the alien shall be landed liable to seizure, is another and very

important regulation affecting foreign commerce.

Are we prepared to sa}-, in the face of all these regulations, w^hich

form such a mass of evidence of the uniform construction of our powers,

that a special privilege for the exclusive navigation l\v a steamboat

upon our waters, is void, because it ma}-, by possibility, and in the

course of events, interfere with the power granted to Congress to regu-

late commerce? Nothing, in my opinion, would be more preposterous

and extravagant. Which of our existing regulations may not equally

interfere with the power of Congress ? It is said that a steamboat may

become the vehicle of foreign commerce ; and, it is asked, can then the

entry of them into this State, or the use of them within it, be prohibited?

I answer yes, equally as we may prohibit the entry or use of slaves, or

of pernicious animals, or an obscene book, or infectious goods, or any

thing else that the legislature shall deem noxious or inconvenient.

Our quarantine laws amount to an occlusion of the port of New York

from a portion of foreign commerce, for several months in the year;

and the mayor is even authorized under those laws to stop all commer-

cial intercourse with the ports of any neighboring State. No doubt

these powers may be abused, or exercised in bad faith, or with such

jealousy and hostility towards our neighbors, as to call for some

explicit and paramount regulation of Congress on the subject of foreign

commerce, and of commerce between the States. Such cases may

easily be supposed, but it is not logical to reason from the abuse

against the lawful existence of a power ; and until such Congressional

regulations appear, the legislative will of this State, exercised on a sub-

ject within its original jurisdiction, and not expressly prohibited to it by
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the Constitution of the United States, must be taken to be of valid and

irresistible authority.

If the grant is not inconsistent with the power of Congress to regu-

late commerce, there is as little pretence to hold it repugnant to the

power to grant patents. . . .

[Spencer, J., and Lewis and Townsend, Senators, being related to

some of the parties, declined giving any opinions. The other judges

and senators concurred with the Chief Justice. Separate opinions of

Yates, J., and Thompson, J. are reported, but are now omitted. The

order below was reversed and an injunction awarded.]

GIBBONS V. OGDEN.

Supreme Court of the United States. 1824.

[9 Wheat. 1 ; s. c. 6 Cwtis's Decisions, 1.]
^

Error to the court for the trial of impeachments and correction of

errors of the State of New York. Aaron Ogden filed his bill in the

Court of Chancery of that State, against Thomas Gibbons, setting forth

the several Acts of the Legislature thereof, enacted for the purpose of

securing to Robert R. Livingston and Robert Fulton the exclusive nav-

igation of all the waters within the jurisdiction of that State, with boats

moved by fire or steam, for a term of years which has not yet ex-

pired ; and authorizing the Chancellor to award an injunction, restn'i^-

ing an}' person whatever from navigating those waters with boats of that

description. The bill stated an assignment from Livingston and Fulton

to one John R. Livingston, and from him to the complainant, Ogden,
of the right to navigate the waters between Elizabethtown, and other

places in New Jersey, and the city of New York; and that Gibbons,

the defendant below, was in possession of two steamboats, called "The
Stondinger " and " The Bellona," which were actually employed in run-

ning between New York and Elizabethtown, in violation of the exclu-

sive privilege conferred on the complainant, and praying an injunction

to restrain the said Gibbons from using the said boats, or any other

propelled by fire or steam, in navigating, the waters within the territory

of New York. The injunction having been awarded, the answer of

Gibbons was filed, in which he stated that the boats employed by him
were duly enrolled and licensed, to be employed in carrying on the

coasting trade, under the Act of Congress, passed the 18th of Feb-

ruary, 179.3, c. 8 (1 Stats, at Large, 305) entitled, "An Act for enroll-

ing and licensing ships and vessels to be emploj'ed in the coasting

trade and fisheries, and for regulating the same." And the defendant

insisted on his right, in virtue of such licenses, to navigate the waters

1 Tlip statement of facts is taken from Curtis's Decisions. — Ed.
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between Elizabethtown and the city of New York, the said Acts of the

Legislature of the State of New York to the contrary notwithstanding.

At the hearing, the Chancellor perpetuated the injunction, being of the

opinion that the said Acts were not repugnant to the Colistitution and

laws of the United States, and were valid. This decree was affirmed in

the court for the trial of impeachments and correction of errors, which is

the highest court of law and equity in the State, before which the cause

could be carried, and it was thereupon brought to this court by writ of

error.

Webster and Wirt (Attorney-General), for the plaintiff. Oakley and

JEmmett, for the defendant.

[At the first stage of this case, Ogden v. Gibbons, 4 Johns. Ch. 150

(1819), Kent, Chancellor, in refusing to dissolve a preliminary in-

junction, said :
" The Act of Congress (passed 18th of February, 1 793,

ch. 8) referred to in the answer, provides for the enrolling and licensing

ships and vessels to be employed in the coasting trade and fisheries.

Without being enrolled and licensed, they are not entitled to the privi-

leges of American vessels, but must pay the same fees and tonnage as

foreign vessels, and if they have on board articles of foreign growth or

manufacture, or distilled spirits, they are liable to forfeiture. I do not

perceive that this Act confers any right incompatible with an exclusive

right in Livingston and Fulton to navigate steamboats upon the waters

of this State ; the right of the legislature to pass the laws mentioned in

the pleadings is not attempted to be made a question of in this place,

and upon this occasion. That right has been settled (as far as the

ccjjirts of this State can settle it) by the decision of the Court of Errors

in Livingston v. Van Ingen, 9 Johnson, 507 ; and if those laws are to

be deemed, in the first instance, and ^jct se, valid and constitutional,

and as conferring valid legal rights, a coasting license cannot surely

have any effect in controlling their operation. Tiie Act of Congress re-

ferred to never meant to determine the right of property, or the use or en-

joyment of it, under the laws of the States. Any person, in the assumed

character of owner, may obtain the enrolment and license required
;

but it will still remain for the laws and courts of the several States to

determine the right and title of such assumed owner, or of some other

person, to navigate the vessel. The license only gives to the vessel an

American character, while the right of the individual procuring the

license to use the vessel, as against another individual setting up a dis-

tinct and exclusive right, remains precisely as it did before. It is

neither enlarged nor diminished by means of the license ; the act of the

collector does not decide the right of property. He has no jurisdiction

over such a question. Nor do I think it would alter the case, in re-

spect to the force and effect of the laws before us, if the license of the

collector was evidence of property. However unquestionable the right

and title to a specific chattel may be, and from whatever source that

title may be derived, the use and employment of it must, as a general

rule, be subject to the laws and regulations of the State. If an indi-
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vulual be, for instance, in possession of any duly patented vehicle, or

machine, or vessel, or medicine, or book, must not such property- be

held, used, and enjoyed, subject to the general laws of the land, — such

as laws establishing turnpike roads and toll bridges, or the exclusive

right to a ferry, or laws for preventing and removing nuisances? Must
it not be subject to all other regulations touching the use and employ-

ment of property which the legislature of the State may deem just and

expedient? It appears to me that these questions must be answered

in the affirmative. The only limitation upon such a general discretion

and power of control is the occurrence of the case when the exercise of

it would impede or defeat the operation of some lawful measure, or be ab-

solutel}- repugnant to some constitutional law of the Union. When laws

become repugnant to each other, the supreme or paramount law must and

will prevail. There can be no doubt of the fitness and necessity of this

result in every mind that entertains a just sense of its duty and lo3-alt3".

Suppose there was a provision in the Act of Congress that all vessels

duly licensed should be at liberty to navigate, for the purpose of trade

and commerce, over all the navigable bays, harbors, rivers, and lakes

within the several States, any law of the States, creating particular

privileges as to an}' particular class of vessels, to the contraiy notwith-

standing, the only question that could arise in such a case would be,

whether the law was constitutional. If that was to be granted or decided

in favor of the validity of the law, it would certainly, in all courts and
places, overrule and set aside the State grant. But at present we hcve no
such case, and there is no ground to infer any such supremacy or inten-

tion from the Act regulating the coasting trade. There is no collision

between the Act of Congress and the Acts of this State creating the

steamboat monopoly. The one requires all vessels to be licensed to

entitle them to the privileges of American vessels, and the others con-

fer on particular individuals the exclusive right to navigate steamboats,

without, however, interfering with, or questioning the requisitions of
the license. The license is admitted to be as essential to these boats

as to any others. The only question is, who is entitled to take and en-

joy the license ? The suggestion that the laws of the two governments
are repugnant to each other upon this point appears to be new and
without any foundation. The Acts granting exclusive privileges to

Livingston and Fulton were all passed .subsequent to the Act of Con-
gress ; and it must have struck every one at the time to have been per-

fectly idle to pass such laws conferring such privileges, if a coasting

license, which was to be obtained as a matter of course, and with as

much facility as the flag of the United States could be procured and
hoisted, was sufficient to interpose and annihilate the force and author-

ity of those laws. If the State laws were not absoUitely null and void
from the beginning, they require a greater power than a simple coast-

ing license to disarm them. We must be permitted to require, at least,

the presence and denr manifestation of some constitutional law, or

some judicial decision of the supreme power of the Union, acting upon
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those laws in direct collision and conflict, before we can retire from the

support and defence of them. We must be satisfied that

" ' Neptunus muros, magnoque emota tridenti

Fundamenta quatit.'

"

On an appeal to the New York Court of Errors, in Gihhons v. Ogden,

17 Johns. 488 (1820), Platt, J., for a unanimous court, said : "As to

the first general question [whether the State had power to grant the

exclusive privilege], I consider it as no longer open for discussion here.

It would be trifling with the rights of individuals, and highly deroga-

tory to the character of the court, if it were now to depart from its

former deliberate decision on the ver}- same point.

"As to the second ground relied on by the appellant, to wit, the

coasting license, I am unable to discern how that can vary the merits

of the question, as presented in the case of Licingston v. Va7i Ingen.
" The Act of Congress for enrolling and licensing coasting ships, or

vessels, etc., enacts that 'no ships or vessels, except such as shall be

so enrolled and licensed, shall be deemed ships or vessels of the United

States, entitled to the privileges of ships or vessels emplo^'ed in the

coasting trade or fisheries.' (Sect. 1.) And the same Act also de-

clares, that ever}' ship or vessel engaged in the coasting trade, etc.,

and not being so enrolled and licensed, ' shall pa}- the same fees and

tonnage in every port of the United States at which she may arrive, as

ships or vessels not belonging to a citizen or citizens of the United

States ; and if she have on board any articles of foreign growth or

manufacture, or distilled spirits other than sea-stores, the ship or vessel,

with her tackle and lading, shall be forfeited.' (Sect. 6.)

" From these provisions and an examination of the various regula-

tions of that statute, and from all the laws of the United States on that

subject, it appears that the only design of the Federal Government in

regard to the enrolling and licensing of vessels was to establish a cri-

terion of national character, with a view to enforce the laws which im-

pose discriminating duties on American vessels and those of foreign

countries.

" The term ' license ' seems not to be used in the sense imputed to it

by the counsel for the appellant ; that is, a permit to trade, or as giv-

ing a right of transit. Because it is perfectlj' clear that such a vessel

coasting from one State to another would have exactly' the same right

to trade and the same right of transit, whether she had the coasting

license or not. She does not, therefore, derive her right from the li-

cense, the only effect of which is to determine her national character,

and the rate of duties which she is to pay.

" Whatever may be the abstract right of Congress to pass laws for

regulating trade which might come in collision and conflict with the ex-

clusive privilege granted b}' this State, it is sufficient now, for the pro-

tection of the respondent, that the statute of the United States relied

on by the appellant is not of that character.



CHAP. X.] GIBBONS V. OGDEN. 1803

" Whether Congress have the power to authorize the coasting trade to

be carried on, in vessels propelled by steam, so as to give a paramount

v]or\\t, in opposition to the special license given by tiiis State, is a ques-

tion not yet presented to us. No such Act of Congress yet exists, and

it will be time enough to discuss that question when it arises.

" I am decidedly of opinion, therefore, that the coasting license af-

fords no aid or support to the title of the appellant to run a steamboat

on our waters in opposition to the laws of this State.

" The real merits of this case fall precisely within the decision of this

court in the case of Livingston, etc. v. Van Ingen. As a Senator, I

was a party to that decision, and concurred in it for the reasons which

were then assigned by the learned judges who delivered the opinion of

the court. Those reasons are before the public, and I have not the

vanity to believe that I could add anything to their force or perspicuit}-.

I therefore deem it my only remaining duty to say that, in my judg-

ment, the decree of his Honor the Chancellor in this case ought to be

affirmed."

At the final stage of the case in the Supreme Court of the United

States,] Marshall, C. J., delivered the opinion of the court, and, after

stating the case, proceeded as follows :
—

The appellant contends that this decree is erroneous, because the

laws which purport to give the exclusive privilege it sustains are repug-

nant to the Constitution and laws of the United States.

They are said to be repugnant, 1. To that clause in the Constitution

which authorizes Congress to regulate commerce. 2. To that which

authorizes Congress to promote the progress of science and useful arts.

The State of New York maintains the constitutionality of these laws
;

and their legislature, their Council of Revision, and their judges, have

repeatedly concurred in this opinion. It is supported by great names,

— by names which have all the titles to consideration that virtue, in-

telligence, and office can bestow. No tribunal can approach the deci-

sion of this question without feeling a just and real respect for that

opinion which is sustained b}' such authority ; but it is the province of

this court, while it respects, not to bow to it implicitly ; and the judges

must exercise, in the examination of the subject, that understanding

which Providence has bestowed upon them, witli that independence

which the people of the United States expect from this department of

the government. . . . [Here follows the passage given siipra, p. 269.]

The words are :
" Congress shall have power to regulate commerce

with foreign nations, and among the several States, and with the Indian

tribes." The subject to be regulated is commerce ; and our Constitution

being, as was aptly said at the bar, one of enumeration, and not of

definition, to ascertain the extent of the power, it becomes necessary to

settle the meaning of the word. The counsel for the appellee would

limit it to traffic, to buying and soiling, or the interchange of commodi-

ties, and do not admit that it comprehends navigation. This would

restrict a general term, applicable to man}' objects, to one of its sig-
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nifications. Commerce, undoubtedly, is traffic, but it is something

iijore, — it is intercourse. It describes the commercial intercourse

between nations, and parts of nations, in all its branches, and is regu-

lated by prescribing rules for carrying on that intercourse. The mind

can scarcely conceive a system for regulating commerce between nations

which shall exclude all laws concerning navigation, which shall be silent

on the admission of the vessels of the one nation into the ports of the

other, and be confined to prescribing rules for the conduct of individ-

uals, in the actual employment of buying and selling, or of barter.

If commerce does not include navigation, the government of the

Union has no direct power over that subject, and can make no law pre-

scribing what shall constitute American vessels, or requiring that the}-

shall be navigated by American seamen. Yet this power has been ex-

ercised from the commencement of the government, has been exercised

with the consent of all, and has been understood by all to be a com

mercial regulation. All America understands, and has uniformly un-

derstood, the word " commerce " to comprehend navigation. It was

so understood, and must have been so understood, when the Consti-

tution was framed. The power over commerce, including navigation,

was one of the primary objects for which the people of America

adopted their government, and must have been contemplated in form-

ing it. The convention must have used the word in that sense, because

all have understood it in that sense ; and the attempt to restrict it

comes too late.

If the opinion that " commerce," as the word is used in the Constitu-

tion, comprehends navigation also, requires any additional confirmation,

that additional confirmation is, we think, furnished by the words of the

instrument itself. It is a rule of construction acknowledged by all, that

the exceptions from a power mark its extent; for it would be absurd,

as well as useless, to except from a granted power that which was

not granted,— that which the words of the grant could not compre-

hend. If, then, there are in the Constitution plain exceptions from the

power over navigation, plain inhibitions to the exercise of that power

in a particular way, it is a proof that those who made these exceptions,

and prescribed these inhibitions, understood the power to which they

applied as being granted.

The 9th section of the 1st Article declares that "no preference shall

be given, by any regulation of commerce or revenue, to the ports of

one State over those of another." This clause cannot be understood

as applicable to those laws only which are passed for the purposes of

revenue, because it is expressly applied to commercial regulations

;

and the most obvious preference which can be given to one port over

another, in regulating commerce, relates to navigation. But the sub-

sequent part of the sentence is still more explicit. It is, " nor shall

vessels bound to or from one State, be obliged to enter, clear, or

pay duties in another." These words have a direct reference to

navigation.
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The universally acknowledged power of the government to impose

embargoes must also be considered as showing that all America is

united in that construction which comprehends navigation in the word
" commerce." Gentlemen have said, in argument, that this is a branch

of the war-making power, and that an embargo is an instrument of war,

not a regulation of trade. That it ma}- be, and often is, used as an

instrument of war, cannot be denied. An embargo ma}' be imposed for

the purpose of facilitating the equipment or manning of a fleet, or for

the purpose of concealing the progress of an expedition preparing to

sail from a particular port. In these, and in similar cases, it is a mili-

tarj- instrument, and partakes of the nature of war. But all embargoes

are not of this description. They are sometimes resorted to witliout a

view to war, and with a single view to commerce. In such case an

embargo is no moi'e a war measure than a merchantman is a ship of

war, because both are vessels which navigate the ocean with sails and

seamen.

AVhen Congress imposed that embargo which, for a time, engaged

the attention of every man in the United States, the avowed object of

the law was the protection of commerce and the avoiding of war. By
its friends and its enemies it was treated as a commercial, not as a war,

measure. The persevering earnestness and zeal with which it was op-

posed, in a part of our country which supposed its interests to be vitally

affected by the Act, cannot be forgotten. A want of acuteness in dis-

covering objections to a measure to which they felt the most deep-

rooted hostility, will not be imputed to those who were arraved in

opposition to this. Yet thej' never suspected that navigation was no
branch of trade, and was, therefore, not comprehended in the power to

regulate commerce. They did, indeed, contest the constitutionality of

the Act, but on a principle which admits the construction for which the

appellant contends. The}' denied that the particular law in question

was made in pursuance of the Constitution, not because the power
could not act directly on vessels, but because a perpetual embargo was
the annihilation, and not the regulation, of commerce. In terms, the}'

admitted the applicability of the words used in the Constitution to ves-

sels ; and that, in a case which produced a degree and an extent of

excitement calculated to draw forth every principle on which legiti-

mate resistance could be sustained. No example could more strongly

illustrate the universal understanding of the American people on this

subject.

The word used in the Constitution, then, comprehends, and has been
always understood to comprehend, navigation within its meaning ; and
a power to regulate navigation is as expressly granted as if that term
had been added to the word " commerce."

i

To what commerce does this power extend? The Constitution in-

forms us. to commerce " with foreign nations, and among the several

States, and with the Indian tribes." It has, we believe, been univer-
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sally admitted that these words comprehend every species of commercial

intercourse between the United States and foreign nations. No sort of

trade can be carried on between this country and any other to which

this power does not extend. It has been truly said that commerce, as

the word is used in the Constitution, is a unit, every part of which is

indicated by the terra. If this be the admitted meaning of the word, in

its application to foreign nations, it must carry the same meaning

tliroughout the sentence, and remain a unit, unless there be some plain

intelligible cause which alters it.

The subject to which the power is next applied is to commerce
" among the several States." The word " among " means intermingled

with. A thing which is among others is intermingled with them. Com-
merce among the States cannot stop at the external boundary-line of

each State, but ma}- be introduced into the interior.

It is not intended to sa}' that these words comprehend that com-

merce which is completely internal, which is carried on between man
and man in a State, or between different parts of the same State, and

which does not extend to or att'ect other States. Such a power would

be inconvenient and is certainly unnecessar}'.

Comprehensive as the word " among " is, it may ver}- properl}- be re-

stricted to that commei'ce which concerns more States than one. The

phrase is not one which would probabl}' have been selected to indicate

the completely intei'ior traffic of a State, because it is not an apt phrase

for that purpose ; and the enumeration of the particular classes of com-

merce to which the power was to be extended would not have been

made had the intention been to extend the power to every description.

The enumeration presupposes something not enumerated ; and that

something, if we regard the language or the subject of the sentence,

must be the exclusively internal commerce of a State. The genius and

character of the whole government seem to be, that its action is to be

applied to all the external concerns of the nation, and to those internal

concerns which affect the States generally ; but not to those which are

completely within a particular State, which do not affect other States,

and with which it is not necessary to interfere for the purpose of exe-

cuting some of the general powers of the government. The completel}'

internal commerce of a State, then, may be considered as reserved for

the State itself.

But, in regulating commerce with foreign nations, the power of Con-

gress does not stop at the jurisdictional lines of the several States. It

would be a very useless power if it could not pass those lines. The

commerce of the United States with foreign nations is that of the whole

United States. Every district has a right to participate in it. The

deep streams which penetrate our country in every direction pass

through the interior of almost every State in the Union, and furnish

the means of exercising this right. If Congress has the power to regu-

late it, that power must be exercised whenever the subject exists. If

It exists within the States, if a foreign voyage may commence or terrni-
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nate at a port within a State, then the power of Congress may be exer-

cised within a State.

This principle is, if possible, still more clear when applied to commerce
" among the several States." They either join each other, in which

case they are separated by a mathematical line, or they are remote fi'om

each other, in which case other States lie between them. What is com-
merce "among" thera ; and how is it to be conducted? Can a trading

expedition between two adjoining States commence and terminate out-

side of each? And if the trading intercourse be between two States

remote from each other, must it not commence in one, terminate in the

other, and probably pass through a third? Commerce among the

States must, of necessity, be commerce with the States. In the regu-

lation of trade with the Indian tribes, the action of the law, especially

when the Constitution was made, was chiefly within a State. The
power of Congress, then, whatever it may be, must be exercised within

the territorial jurisdiction of the several States. The sense of the na-

tion on this subject is unequivocally manifested by the provisions

made in the laws for transporting goods bj^ land between Baltimore

and Providence, between New York and Philadelphia, and between

Philadelphia and Baltimore.

We are now arrived at the inquiry. What is this power? It is the

power to regulate ; that is, to prescribe the rule by which commerce is

to be governed. This power, like all others vested in Congress, is

complete in itself, may be exercised to its utmost extent, and acknowl-

edges no limitations other than are prescribed in the Constitution.

These are expressed in plain terms, and do not affect the questions

which arise in this case, or which have been discussed at the bar. . . .

[Here follows a passage given supra, near the bottom of p. 270.]

The power of Congress, then, comprehends navigation within the

limits of every State in the Union, so far as that navigation may be, in

any manner, connected with " commerce with foreign nations, or among
the several States, or with the Indian tribes." It may, of consequence,

pass the jurisdictional line of New York, and act upon the very waters

to which the prohibition now under consideration applies.

But it has been nrged with great earnestness that, although the

power of Congress to regulate commerce with foreign nations, and
among the several States, be coextensive with the subject itself, and
have no other limits than are prescribed in the Constitution, 3'et the

States ma}' severally exercise the same power within tlieir respective

jurisdictions. In support of this argument, it is said that they pos-

sessed it as an inseparable attribute of sovereignty before the formation

of the Constitution, and still retain it, except so far as the}' have

surrendered it by that instrument ; that this principle results from
the nature of the government, and is secured by the Tenth Amend-
ment ; that an affirmative grant of power is not exclusive, unless in its
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own nature it be such that the continued exercise of it bj' the former

possessor is inconsistent with the grant, and that this is not of that

description.

Tiie appellant, conceding these postulates, except the last, contends

that full power to regulate a particular subject implies the whole power,

and leaves no residuum ; that a grant of the whole is incompatible with

the existence of a right in another to any part of it.

Both parties have appealed to the Constitution, to legislative Acts,

and judicial decisions ; and have drawn arguments from all these

sources to support and illustrate the propositions the}' respective!}'

maintain.

The grant of the power to la}- and collect taxes is, like the power to

regulate commerce, made in general terms, and has never been under-

stood to interfere with the exercise of the same power by the States

;

and hence has been drawn an argument which has been applied to the

question under consideration. But the two grants are not, it is con-

ceived, similar in their terms or their nature. Allhougli many of the

powers formerly exercised by the States are transferred to the govern-

ment of the Union, yet the State governments remain, and constitute a

most important part of our system. The power of taxation is indis-

pensable to their existence, and is a power which, in its own nature, is

capable of residing in, and being exercised by, different authorities at

the same time. We are accustomed to see it placed, for different pur-

poses, in different hands. Taxation is the simple operation of taking

small portions from a perpetually accumulating mass, susceptible of

almost infinite division ; and a power in one to take what is necessary

for certain purposes, is not in its nature incompatible with a power in

another to take what is necessary for other purposes. Congress is au-

thorized to lay and collect taxes, etc., to pay the debts, and provide for

the common defence and general welfare of the United States. This does

not interfere with the power of the States to tax for the support of their

own governments ; nor is the exercise of that power by the States an

exercise of any portion of the power that is granted to tlie United

States. In imposing taxes for State purposes, they are not doing

what Congress is empowered to do. Congress is not empowered to

tax for those purposes which are within the exclusive province of the

States. When, then, each government exercises the power of taxation,

neither is exercising the power of tlie other. But when a State pro-

ceeds to regulate commerce with foreign nations, or among the seversd

States, it is exercising the very power that is granted to Congress, and

is doing the very thing which Congress is authorized to do. Tliere is

no analogy, then, between the power of taxation and the power of regu-

lating commerce.

In discussing the question whether this power is still in the States,

in the case under consideration, we may dismiss from it the inquiry,

whether it is surrendered by the mere grant to Congress, or is retained
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until Congress shall exercise the power. We may dismiss that inquiry

because it has been exercised, and the regulations which Congress

deemed it proper to make are now in full operation. The sole question

is, can a State regulate commerce with foreign nations and among the

States while Congress is regulating it?

The counsel for the respondent answer this question in the affirmative,

and rely very much on the restrictions in the 10th section as support-

ing their opinion. . . . [Here follows a consideration of the clauses

prohibiting the States from laying duties on imports or exports, or '• any

duty of tonnage."]

These restrictions, then, are on the taxing power, not on that to

regulate commerce ; and presuppose the existence of that which they

restrain, not of that which they do not purport to restrain.

But the inspection laws are said to be regulations of commerce, and

are certainly recognized in the Constitution as being passed in the

exercise of a power remaining with the States.

That inspection laws may have a remote and considerable influence

on commerce, will not be denied ; but that a power to regulate com-

merce is the source from which the right to pass them is derived, cannot

be admitted. The object of inspection laws is to improve the quality

of articles produced by the labor of a country, to fit them for expor-

tation, or it may be for domestic use. They act upon the subject be-

fore it becomes an article of foreign commerce, or of commerce among

the States, and prepare it for that purpose. They form a portion of

that immense mass of legislation which embraces everything within

the territory of a State not surrendered to a genei-al government ; all

which can be most advantageously exercised by the States themselves.

Inspection laws,' quarantine laws, health laws of ever}' description, as

well as laws for regulating the internal commerce of a State, and those

which respect turnpike roads, ferries, etc., are component parts of this

mass.

No direct general power over these objects is granted to Congress,

and consequently they remain subject to State legislation. If the legis-

lative power of the Union can reach them it must be for national pur-

poses ; it must be where the power is expressl}' given for a special

purpose, or is clearl}' incidental to some power which is expressl}'

given. It is obvious that the government of the Union, in the exercise

of its express powers,-— tliat, for example, of regulating commerce with

foreign nations and among the States, — may use means that may also

be emplo^'cd by a State in the exercise of its acknowledged powers ;

that, for example, of regulating commerce within the State. If Con-

gress license vessels to sail from one port to another in the same State,

the act is supposed to be necessaril}' incidental to the power expressly

granted to Congress, and implies no claim of a direct power to regu-

late the purel}' internal commerce of a State, or to act directly on

its system of police. So if a State, in passing laws on subjects ac-

knowledged to be within its control, and with a v'ew to those subjects,
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shall adopt a measure of the same character with one which Congress

may adopt, it does not derive its authority from the particular power

which has been granted, but from some other which remains with the

State, and ma}' be executed by the same means. All experience shows

tiiat the same measures, or measures scarcely distinguishable from each

other, may flow from distinct powers ; but this does not prove that the

powers themselves are identical. Although the means used in their

execution may sometimes approach each other so nearl}' as to be con-

founded, there are other situations in which they are sufficiently distinct

to establish their individualit\'.

In our complex system, presenting the rare and difficult scheme of

one general government whose action extends over the whole, but

which possesses only certain enumerated powers ; and of numerous

State governments, which retain and exercise all powers not delegated

to the Union, contests respecting power must arise. Were it even

otherwise, the measures taken by the respective governments to exe-

cute their acknowledged powers would often be of the same descrip-

tion, and might sometimes interfere. This, however, does not prove

that the one is exercising, or has a right to exercise, the powers of the

other.

The Acts of Congress, passed in 1796 and 1799 (1 Stats, at Large,

474, 619), empowering and directing the officers of the general govern-

ment to conform to, and assist in, the execution of the quarantine and

health laws of a State, proceed, it is said, upon the idea that these laws

are constitutional. It is undoubtedly true that the}- do proceed upon

that idea ; and the constitutionality of such laws has never, so far as

we are informed, been denied. But the}- do not impl}' an acknowledg-

ment that a State may rightfully' regulate commerce with foreign na-

tions, or among the States ; for they do not imply that such laws are

an exercise of that power, or enacted with a view to it. On the con-

trary, they are treated as quarantine and health laws, are so denomi-

nated in the Acts of Congress, and are considered as flowing from the

acknowledged power of a State to provide for the health of its citi-

zens. But as it was apparent that some of the provisions made for

this purpose, and in virtue of this power, might interfere with, and be

affected by, the laws of the United States made for the regulation of

commerce. Congress, in that spirit of harmony and conciliation which

ought always to characterize the conduct of go\''ernments standing in

the relation which that of the Union and those of the States bear to

each other, has directed its officers to aid in the execution of these

laws ; and has, in some measure, adapted its own legislation to this

object b}^ making provisions in aid of those of the States. But in

making these provisions the opinion is unequivocally manifested that

Congress ma}' control the State laws, so far as it may be necessary to

control them, for the regulation of commerce.

The Act passed in 1803 (3 Stats, at Large, p. 529), prohibiting the

importation of slaves into any State which shall itself prohibit their
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importation, implies, it is said, an admission that the States possessed

the power to exclude or admit them ; from which it is inferred that they

possess the same power with respect to other articles.

If this inference were correct ; if this power was exercised, not under

an}^ particular clause in the Constitution, but in virtue of a general

right over the subject of commerce, to exist as long as the Constitution

itself, — it might now be exercised. Any State might now import

African slaves into its own territorj'. But it is obvious that the power

of the States over this subject, previous to the j'ear 1808, constitutes

an exception to the power of Congress to regulate commerce, and the

exception is expressed in such words as to manifest clearl}' the inten-

tion to continue the pre-existing right of the States to admit or exclude

for a limited period. The words are, " the migration or importation of

such persons as any of the States now existing shall think proper to

admit, shall not be prohibited by the Congress prior to the year 1808."

The whole object of the exception is, to preserve the power to those

States which might be disposed to exercise it ; and its language seems

to the court to convey this idea unequivocally. The possession of

this particular power, then, during the time limited in the Constitu-

tion, cannot be admitted to prove the possession of any other similar

power.

It has been said that the Act of August 7, 1789 (1 Stats, at Large,

54), acknowledges a concurrent power in the States to regulate the

conduct of pilots, and hence is inferred an admission of their concur-

rent right with Congress to regulate commerce with foreign nations and

amongst the States. But this inference is not, we think, justified by
the fact. Although Congress cannot enable a State to legislate, Con-
gress ma}' adopt the provisions of a State on an}- subject. When the

government of the Union was brought into existence, it found a system

for the regulation of its pilots in full force in ever}' State. The Act
which has been mentioned adopts this S3'stem, and gives it the same
validity as if its provisions had been specially made b\' Congress. But
the Act, it may be said, is prospective also, and the adoption of laws

to be made in future presupposes the right in the maker to legislate on
the subject.

The Act unquestionably manifests an intention to leave this subject

entirely to the States until Congress should think proper to interpose
;

but the ver}' enactment of such a law indicates an opinion that it was
necessary ; that the existing system would not be applicable to the new
state of things unless expressly applied to it by Congress. But this

section is confined to pilots within the " bays, inlets, rivers, harbors,

and ports of the United States," which are, of course, in whole or in

part, also within the limits of some particular State. The acknowledged
power of a State to regulate its police, its domestic trade, and to gov-

ern its own citizens, may enable it to legislate on this subject to a con-

siderable extent ; and the adoption of its S3'stem by Congress, and the

application of it to the whole subject of commerce, does not seem to
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the court to imply a right in the States so to apply it of their own
authority. But the adoption of the State system being temporary,

being only " until further legislative provision shall be made by Con-

gress," shows conclusively an opinion that Congress could control the

whole subject, and might adopt the system of the States, or provide

one of its own.

A State, it is said, or even a private citizen, may construct light-

houses. But gentlemen must be aware that if this proves a power in a

State to regulate commerce, it proves that the same power is in the

citizen. States, or individuals who own lands, may, if not forbidden

by law, erect on those lands what buildings they please ; but this power

is entirel}- distinct from that of regulating commerce, and may, we pre-

sume, be restrained if exercised so as to produce a public mischief.

These Acts were cited at the bar for the purpose of showing an

opinion in Congress that the States possess, concurrentl}' with the legis-

lature of the Union, the power to regulate commerce with foreign na-

tions and among the States. Upon reviewing them, we think they do
not establish the proposition they were intended to prove. They show
the opinion that the States retain powers enabling them to pass the

laws to which allusion has been made, not that those laws proceed

from the particular power which has been delegated to Congress.

It has been contended by the counsel for the appellant that, as the

word to " regulate " implies in its nature full power over the thing

to be regulated, it excludes, necessarily, the action of all others that

would perform the same operation on the same thing. That regulation

is designed for the entire result, applying to those parts which remain

as they were, as well as to those which are altered. It produces a

uniform whole, which is as much disturbed and deranged by changing

what the regulating power designs to leave untouched, as that on which

it has operated.

There is great force in this argument, and the court is not satisfied

that it has been refuted.

Since, however, in exercising the power of regulating their own

purely internal affairs, whether of trading or police, the States may

sometimes enact laws, the validity of which depends on their inter-

fering with, and being contrary to, an Act of Congress passed in pur-

suance of the Constitution, the court will enter upon the inquiry

whether the laws of New York, as expounded by the highest tribunal

of that State, have, in their application to this case, come into colli-

sion with an Act of Congress, and deprived a citizen of a right to

which that Act entitles him. . . .

In pursuing this inquiry at the bar, it has been said that the Consti-

tution does not confer the right of intercourse between State and State.

That right derives its source from those laws whose authority is ac-

knowledged by civilized man throughout the world. This is true. The

Constitution found it an existing right, and gave to Congress the
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power to regulate it. In the exercise of this power, Congress has

passed "An Act for enrolling or licensing ships or vessels to be em-
ployed in the coasting trade and fisheries, and for regulating the same."

The counsel for the respondent contend that this Act does not give

the right to sail from port to port, but confines itself to regulating a

pre-existing right, so far only as to confer certain privileges on enrolled

and licensed vessels in its exercise.

It will at once occur that when a legislature attaches certain privi-

leges and exemptions to the exercise of a right over which its control

is absolute, the law must imply a power to exercise the right. The
privileges are gone if the right itself be annihilated. It would be con-

trary to all reason and to the course of human affairs to say that a

State is unable to strip a vessel of the particular privileges attendant

on the exercise of a right, and yet may annul the right itself; that the

State of New York cannot prevent an enrolled and licensed vessel pro-

ceeding from Elizabethtown, in New Jerse}', to New York, from enjoy-

ing, in her course and on her entrance into port, all the privileges

conferred b\- the Act of Congress, but can shut her up in her own
port, and prohibit altogether her entering the waters and ports of

another State. To the court it seems very clear that the whole Act on
the subject of the coasting trade, according to those principles which
govern the construction of statutes, implies unequivocally an authority

to licensed vessels to carry on the coasting trade.

But we will proceed briefly to notice those sections which bear more
directly on the subject.

The first section declares that vessels enrolled b}' virtue of a previous

law, and certain other vessels, enrolled as described in that Act, and
having a license in force, as is by the Act required, " and no others,

shall be deemed ships or vessels of the United States, entitled to the

privileges of ships or vessels employed in the coasting trade."

This section seems to the court to contain a positive enactment that

the vessels it describes shall be entitled to the privileges of ships or

vessels employed in the coasting trade. These privileges cannot be

separated from the trade, and cannot be enjoyed unless the trade may
be prosecuted. The grant of the privilege is an idle, empty form, con-

veying nothing, unless it convey the right to which the privilege is at-

tached, and in the exercise of which its whole value consists. To
construe these words otherwise than as entitling the ships or vessels

described to carry on the coasting trade would be, we think, to disre-

gard the apparent intent of the Act.

The fourth section directs the proper officer to grant to a vessel quali-

fied to receive it, "a license for carrying on the coasting trade ;
" and

prescribes its form. After reciting the compliance of the applicant

with the previous requisites of the law, the operative words of the in-

strument are, " license is hereby granted for the said steamboat ' Bel-

lona ' to be employed in carrying on the coasting trade for one year

from the date hereof, and no longer."

VOL. II.— 40
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These are not the words of the officer ; the}' are the words of the

legislature ; and convey as explicitl}' the authority the Act intended to

give, and operate as effectually, as if they had been inserted in any

other part of the Act than in the license itself.

The word " license" means permission, or authority ; and a license

to do any particular thing is a permission or authority to do that thing

;

and if granted b\' a person having power to grant it, transfers to the

grantee the right to do whatever it purports to authorize. It certainl}-

transfers to him all the right which the grantor can transfer to do what

is within the terms of the license. Would the validit}' or effect of such

an instrument be questioned b}' the respondent if executed by persons

claiming regularly under the laws of New York?
The license must be understood to be what it purports to be,— a

legislative authority to the steamboat " Bellona" "to be employed in

carr3ing on the coasting trade for one year from this date."

It has been denied that these words authorize a voyage from New
Jersey to New York. It is true that no ports are specified ; but it is

equally true that the words used are perfectly intelligible, and do confer

such authorit}' as unquestionably as if the ports had been mentioned.

The coasting trade is a term well understood. The law has defined it

;

and all know its meaning perfecth'. The Act describes, with great

minuteness, the various operations of a vessel engaged in it ; and it

cannot, we think, be doubted that a voyage from New Jersey to New
York is one of those operations.

Notwithstanding the decided language of the license, it has also been

maintained that it gives no right to trade, and that its sole purpose is

to confer the American character.

The answer given to this argument, that the American character is

conferred by the enrolment and not by the license, is, we think,

founded too clearly in the words of the law to require the support of

any additional observations. The enrolment of vessels designed for the

coasting trade corresponds preciselj' with the registration of vessels de-

signed for the foreign trade, and requires ever}' circumstance which can

constitute the American character. The license can be granted only to

vessels already enrolled, if they be of the burden of twenty tons and

upwards, and requires no circumstance essential to the American char-

acter. The object of the license, then, cannot be to ascertain the char-

acter of the vessel, but to do what it professes to do ; that is, to give

permission to a vessel alread}' proved by her enrolment to be American,

to carry on the coasting trade.

But if the license be a permit to carry on the coasting trade, the re-

spondent denies that these boats were engaged in that trade, or that

the decree under consideration has restrained them from prosecuting it.

The boats of the appellant were, we are told, employed in the transpor-

tation of passengers, and this is no part of that commerce which Con-

gress may regulate.
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If, as our whole course of legislation on this subject shows, the

power of Congress has been universally understood in America to com-

prehend navigation, it is a very persuasive, if not a conclusive, argu-

ment to prove that the construction is correct ; and if it be correct, no

clear distinction is perceived between the power to regulate vessels

emploj'ed in transporting men for hire, and property for hire. The sub-

ject is transferred to Congress, and no exception to tlie grant can be

admitted which is not proved by the words or the nature of the thing.

A coasting vessel employed in the transportation of passengers is a.s

much a portion of the American marine as one employed in the trans-

portation of a cargo ; and no reason is perceived why such vessel should

be withdrawn from the regulating power of that government, which has

been thought best fitted for the purpose generally. The provisions of the

law respecting native seamen and respecli.ig ownership, are as appli-

cable to vessels carrying men as to vessels carrying manufactures ; and

no reason is perceived why the power over the subject should not be

placed in the same hands. The argument urged at the bar rests on the

foundation that the power of Congress does not extend to navigation

as a branch of commerce, and can only be appUed to that subject inci-

dentally and occasionally. But if that foundation be removed, we

must show some plain, intelligible distinction, supported b}- the Consti-

tution, or by reason, for discriminating between the power of Congress

over vessels employed in navigating the same seas. We can perceive

no such distinction.

If we refer to the Constitution, the inference to be drawn from it is

rather against the distinction. The section which restrains Congress

from prohibiting the migration or importation of such persons as any of

the States ma}- think proper to admit, until the year 1808, has always

been considered as an exception from the power to regulate commerce,

and certainl}' seems to class migration with importation. Migration

applies as appropriatel}' to voluntary, as importation does to involun-

tary arrivals ; and so far as an exception from a power proves its exist-

ence, this section proves that the power to regulate commerce applies

equall}' to the regulation of vessels employed in transporting men
who pass from place to place voluntarily, and to those who pass

involuntarily.

If the power reside in Congress, as a portion of the general grant to

regulate commerce, then Acts applying that power to vessels generally

must be construed as comprehending all vessels. If none appear to be

excluded by the language of the Act, none can be excluded by con-

struction. Vessels have always been employed, to a greater or less

extent, in the transi)ortation of passengers, and have never been sup-

posed to be, on that account, withdrawn from the control or protection

of Congress. Packets which ply along the coast, as well as those

which make voyages between Europe and America, consider the trans-

portation of passengers as an important part of their business. Yet it

has never been suspected that the general laws of navigation did not
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applj' to them. The Duty Act, sections 23 and 46 (1 Stats, at Large,

644, 661), contains provisions respecting passengers, and shows that

vessels which transport them have the same rights, and must perform

the same duties, with other vessels. They are governed bj- the general

laws of navigation.

In the progress of things, this seems to have grown into a particular

employment, and to have attracted the particular attention of govern-

ment. Congress was no longer satisfied with comprehending vessels

engaged specially in this business within those provisions which were

intended for vessels generally ; and on the 2d of March, 1819, passed

"An Act regulating passenger ships and vessels" (3 Stats at Large,

488). This wise and humane law provides for the safety and comfort

of passengers, and for the communication of everything concerning

them which may interest the government, to the department of State,

but inakes no provision concerning the entry of the vessel, or her con-

duct in the waters of the United vStates. This, we think, shows conclu-

sively^ the sense of Congress (if, indeed, an}' evidence to that point

could be required), that the pre-existing regulations comprehended pas-

senger ships among others ; and in prescribing the same duties, the

legislature must have considered them as possessing the same rights.

If, then, it were even true that the "Bellona" and the " Stoudinger "

were employed exclusivel}- in the conveyance of passengers between

New York and New Jersey, it would not follow that this occupation did

not constitute a part of the coasting trade of the United States, and

was not protected bj' the license annexed to the answer. But we can-

not perceive how the occupation of these vessels can be drawn into

question in the case before the court. The laws of New York, which

grant the exclusive privilege set up b}' the respondent, take no notice

of the employment of vessels, and relate onl^' to the principle by which

the}' are propelled. Those laws do not inquire whether vessels are en-

gaged in transporting men or merchandise, but whether they are moved
by steam or wind. If b}' the former, the waters of New York are

closed against them, though their cargoes be dutiable goods, which the

laws of the United States permit them to enter and deliver in New
York. If by the latter, those waters are free to them, though they

should carry passengers only. In conformity with the law, is the bill

of the plaintiff in the State court. The bill does not complain that the

"Bellona" and the "Stoudinger" carry passengers, but that they are

moved by steam. This is the injury of which he complains, and is the

sole injur}^ against the continuance of which he asks relief. The bill

does not even allege, specially, that those vessels were emplojed in the

transportation of passengers, but sa3's, generall}', that the}' were em-

ployed " in the transportation of passengers, or otherwise." The

answer avers only that the}' were emplo3"ed in the coasting trade, and

insists on the right to carry on anj' trade authorized b}' the license.

No testimony is taken, and the writ of injunction and decree restrain

these licensed vessels, not from carrying passengers, but from being
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moved through the waters of New York by steam for anj' purpose

whatever.

The questions, then, whether the convej'ance of passengers be a part

of the coasting trade, and whether a vessel can be protected in that oc-

cupation by a coasting license, are not, and cannot be, raised in this

case. The real and sole question seems to be, whether a steam ma-

chine, in actual use, deprives a vessel of the privileges conferred by a

license.

In considering this question, the first idea which presents itself is,

that the laws of Congress for the regulation of commerce do not look

to the principle by which vessels are moved. That subject is left en-

tirely to individual discretion ; and in that vast and complex system of

legislative enactment concerning it, which embraces everything that

the legislature thought it necessary* to notice, there is not, we believe,

one word respecting the peculiar principle by which vessels are pro-

pelled through the water, except what ma}^ be found in a single Act

(2 Stats, at Large, 694), granting a particular privilege to steamboats.

With this exception, everj' Act, either prescribing duties or granting

privileges, applies to every vessel, whether navigated b}' the instru-

mentality of wind or fire, of sails or machinery. The whole weight of

proof, then, is thrown upon liim who would introduce a distinction to

which the words of the law give no countenance.

If a real difference could be admitted to exist between vessels carr}--

ing passengers and others, it has already been observed that there is

no fact in this case which can bring up that question. And if the occu-

pation of steamboats be a matter of such general notoriet}' that the

court may be presumed to know it, although not specially informed by

the record, then we deny that the transportation of passengers is their

exclusive occupation. It is a matter of general history that, in our

western waters, their principal emplo3'ment is the transportation of

merchandise ; and all know that in the waters of the Atlantic they are

frequently so employed.

But all inquiry into this subject seems to the court to be put com-

pletely at rest b}- the Act already mentioned, entitled, " An Act for the

enrolling and licensing of steamboats."

This Act authorizes a steamboat employed, or intended to be em-
ployed, only in a river or bay of the United States, owned wholly or in

part by an alien, resident within the United States, to be enrolled and
licensed as if the same belonged to a citizen of the United States.

This Act demonstrates the opinion of Congress that steamboats ma}-

be enrolled and licensed, in common with vessels using sails. They
are, of course, entitled to the same privileges, and can no more be re-

strained from navigating waters and entering ports which are free to

such vessels, than if thej' were wafted on their voyage by the winds, in-

stead of being propelled by the agency of fire. The one element may
be as legitimatel}' used as the other for ever}' commercial purpose

authorized by the laws of the Union ; and the Act of a State inhibiting
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the use of either to any vessel having a license under the Act of Con-

gress, comes, we think, in direct collision with that Act.

As this decides the cause, it is unnecessary to enter in an examina-

tion of that part of the Constitution which empowers Congress to promote

the progress of science and the useful arts.-^ . . .

1 Johnson, J., gave a concurring opinion, which rested wholly on the doctrine

that the power of Congress is exclusive. In the course of it he said :
" The history

of the times will, therefore, sustain the opinion that the grant of power over com-

merce, if intended to be commensurate with the evils existing, and the purpose of

remedying those evils, could only be commensurate with the power of the States over

the subject. . . .

" The ' power to regulate commerce,' here meant to be granted, was that power to

regulate commerce which previously existed in the States. But what was that power ?

The States were, unquestionably, supreme ; and each possessed that power over com-

merce which is acknowledged to reside in every sovereign State. The definition and

limits of that power are to be sought among the features of international law ; and as

it was not only admitted, but insisted on, by both parties in argument that, ' unaffected

by a state of war, by treaties, or by municipal regulations, all commerce among inde-

pendent States was legitimate,' there is no necessity to appeal to the oracles of the jus

commune for the correctness of that doctrine. The law of nations, regarding man as

a social animal, pronounces all commerce legitimate in a state of peace, until pro-

hibited by positive law. The power of a sovereign State over commerce, therefore,

amounts to nothing more than a power to limit and restrain it at pleasure. And
since the power to prescribe the limits to its freedom necessarily implies the power

to determine what shall remain unrestrained, it follows that the power must be exclu-

sive : it can reside but in one potentate ; and hence the grant of this power carries

with it the whole subject, leaving nothing for the State to act upon.
" And such has been the practical coustructiou of the Act. Were every law on the

subject of commerce repealed to-morrow, all commerce would be lawful; and, in prac-

tice, merchants never inquire what is permitted, but what is forbidden commerce. Of
all the endless variety of branches of foreign commerce now carried on to every quar-

ter of the world, I know of no one that is permitted by Act of Congress, any other-

wise than by not being forbidden. No statute of the United States, that I know of, was

ever passed to permit a commerce, unless in consequence of its having been prohibited

by some previous statute. . . .

" It is impossible, with the views which I entertain of the principle on which the com-

mercial privileges of the people of the United States among themselves rest, to concur

in the view which this court takes of the effect of the coasting license in this cause. I

do not regard it as the foundation of the right set up in behalf of the appellant. If there

was any one object riding over every other in the adoption of the Constitution, it was

to keep the commercial intercourse among the States free from all invidious and partial

restraints. And I cannot overcome the conviction that if the licensing Act was repealed

to-morrow, the rights of the appellant to a reversal of the decision complained o{

would be as strong as it is under this license. ... I consider the license, therefore, as

nothing more than what it purports to be, according to the 1st section of this Act,

conferring on the licensed vessel certain privileges in that trade not conferred on

other vessels ; but the abstract right of commercial intercourse, stripped of those privi-

leges, is common to all. . . .

" It is no objection to the existence of distinct, substantive powers that, in their ap-

plication, they bear upon the same subject. The same bale of goods, the same cask of

provisions, or the .same ship, that may be the subject of commercial regulation, may
also be the vehicle of disease. And the health laws that require them to be stopped

and ventilated are no more intended as regulations on commerce than the laws which

permit their importation are intended to inoculate the community with disease. Their

different purposes mark the distinction between the powers brouglit into action;
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and while frankW exercised they can produce no serious collision. As to laws affect-

in o- ferries, turnpike roads, and other subjects of the same class, so far from meriting

tiie epithet of commercial regulations, tiiey are, in fact, commercial facilities, for

which, by the consent of mankind, a compensation is paid, upon the same principle

that the whole commercial world submit to pay light money to the Danes. Inspection

laws are of a more equivocal nature, and it is obvious that the Constitution has viewed

that subject with much solicitude. But so far from sustaining an inference in favor

of the power of the States over commerce, I cannot but think that the guarded pro-

visions of the 1 0th section on this subject furnish a strong argument against that infer-

ence. It was obvious that inspection laws must combine municipal with commercial

reo-ulations ; and wliile the power over the subject is yielded to the States, for obvious

reasons, an absolute control is given over State legislation on the subject, as far as

that legislation may be exercised, so as to affect the commerce of the country. The

inferences to be correctly drawn from this whole article appear to me to be altogether

in favor of the exclusive grants to Congress of power over commerce, and the reverse

of that which the appellee contends for. . . .

" It would be in vain to deny the possibility of a clashing and collision between the

measures of the two governments. The line cannot be drawn with sufficient distinct-

ness between the municipal powers of the one and the commercial powers of the

other. In some points they meet and blend so as scarcely to admit of separation.

Hitherto the only remedy has been applied which the case admits of, —that of a frank

and candid co-operation for the general good. Witness the laws of Congress requiring

its officers to respect the inspection laws of the States, and to aid in enforcing their

health laws ; that which surrenders to the States the superintendence of ))ilotage, and

the many laws passed to permit a tonnage duty to be levied for the use of their

ports. Other instances could be cited abundantly to prove that collision must be

sought to be produced ; and when it does arise, the question must be decided how far

the powers of Congress are adequate to put it down. Wherever the powers of the re-

spective governments are frankly exercised, with a distinct view to the ends of such

powers, they may act upon the same object, or use the same means, and yet the powers

be kept perfectly distinct. A resort to the same means, therefore, is no argument to

prove the identity of their respective powers."

In North River Steamh. Co. v. Livingston, 1 Hopk. Ch. 149 (1824), it appeared that,

"After the decision of the cause of Gibbons v. Ogden, in the Supreme Court of the United

States, the defendant in this cause equipped a steamboat called the ' Olive Branch/
which he caused to be duly enrolled and licensed under the laws of the United States

for that purpose, and with which he proceeded from tiie city of New York to Albany,

touching at Jersey, as hereafter mentioned.
" The complainants now filed their bill in this court, grounded upon the several Acts

of the State legislature for securing to certain persons the exclusive right of navigat-

ing the waters of this State with steamboats ; and praying for an injunction against

the defendant to restrain him from navigating those waters with the ' Olive Branch.' . . .

" The Chancellok [Sanford]. The provisions concerning the coasting trade have

effect in this State, as in all other States of the Union ; and considered as regulations

confining the navigation employed in the coa,sting trade to citizens of the United States,

and subjecting that navigation to restrictions for the security of the revenue, there is

no conflict between them and the grant to Livingston and Fulton. Steam vessels are

as fully subject to these provisions as vessels of any other description ; and all steam
vessels in tliis State, whether navigated under the State grant or in opposition to it, are

equally subject to their operation. The steam vessels navigated under the grant to

Liv'ingston and Fulton have always conformed, as they were bound to conform, to

all these restrictions.

"
I»^^ is only when this law is considered as granting a right of commerce that any

collision between it and the right granted by this State can be found.
" That terms so indefinite as the words coasting trade should have been nsed for the

purpose of establisliing rights of commerce, between different parts of the nation, is

not probable. That this should have been done without any known motive, when a
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full freedom of intercourse, both by land and water, existed among all the States, is a
supposition still more improbable. To expound these terms of tliis law, thus made as
a grant of rights, when its provisions have a direct application to other objects, and
when all those provisions have full effect, as restrictive regulations, would be a con-
struction widely distant from the apparent intention of the legislature. To construe a
license for the coasting trade, as au express grant of an absolute right to navigate
from one place to another, in all cases, is to extract a right by inference, from resrula-

tions and restrictions which do not declare any such right, and is to give to a right so
inferred the same force and precision, which the most clear and affirmative terms ex-
pressly granting such a right could bestow. Still more without reason is such a right
inferred from the license, when registered vessels have the rights of the coasting trade,
and yet have no license.

" If, however, the law concerning the coasting trade is considered a regulation of
commerce among the States, it can operate only upon tliat commerce, and cannot in-

vade the internal commerce of a State. Navigation is subject to the powers concern-
ing commerce, only because it is an instrument of commerce; and where the Congress
cannot regulate a commerce, it cannot regulate the navigation which is merely instru-

mental in the prosecution of that commerce. So far, then, as this law may rest upon
the power to regulate commerce among the States, it cannot touch navigation employed
in an internal commerce, which does not concern other States.

" The grant to Liviug.ston and Fulton is no longer exclusive in respect to other States.

As every licensed vessel arriving from another State may now enter our waters or may
depart from them to another State, the grant has ceased to operate upon other States,

and upon commerce among the States. Navigation between this State and others by

steam vessels having licenses being entirely free, every interest which other States can

have in this question is satisfied.

" What collision remains ? The grant to Livingston and Fulton now operates only

upon this State, and excludes all, excepting those who hold the grant, from a par-

ticular employment within the State, when that employment does not affect the com-

merce of other States. If the grant, now reduced to this limit, affects the commerce
or interests of other States, many other laws of the State, not yet impeached, are far

more seriously in collision with commerce among the States. Sales by auction are

confined to a few persons appointed by the State ; an important revenue is derived

from this species of commerce ; and this regulation has an indirect effect upon other

States having commerce with or through this State. The tolls imposed on our canals

and roads are charges upon transportation falling in a considerable degree upon citi-

zens of other States. The health laws of the State are a real and great impediment

to commerce. Laws like these, which may operate remotely and minutely upon other

States, cannot be subverted by the power of the Congress to regulate commerce among
the States. A vessel moved by steam may be accelerated or retarded in its course by

the winds ; and the employment of such a vessel in navigation between two points in

the same State, may remotely have some slight effect upon commerce with other

States ; but influences so accidental and insignificant can neither deprive the vessel of

its essential character of a machine moved by steam, nor give to its employment the

character of being engaged in commerce among the States.

" But when this law is considered as emanating from the taxing power of the Con-

gress, the distinction between commerce among the States and the internal commerce

of a State ceases to perplex the inquiry. To a great exteut, this law clearly results

from the taxing power ; and if the security of the revenue is the main object of the

Act, all its particular provisions may be justly considered as resulting from the same
source, and as auxiliary to that great object. Thus understood, this Act regulates

navigation in some particulars in order to secure the revenue ; it regulates that navi-

gation whether it is employed in the internal commerce of a State or in commerce
among the States ; and it regulates commerce in these particulars only in the manner
in which laws for the collection of revenue from commerce operate upon commerce,

the subject taxed.
" If this law can be considered in any respect an exercise of the power of the Con-

gress to regulate commerce among the States, it certainly must be understood as
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reo'ulating the internal commerce of a State in no other manner than to subject tlie

vessels employed in it to restrictions, in pursuance of tlie power to lay and collect

taxes. These restrictions are not grants of right ; and they are not regulations of

commerce in auv sense, excepting that in wliicli all laws for the collection of taxes

charged upon commerce may be termed commercial regulations. They are regula-

tions of commerce only as regulations for the due collection of taxes on agriculture

or manufactures would be regulations of agriculture or manufactures. A law pro-

ceedino- from the taxing power of the Union may operate upon vessels employed in

commerce merely internal, as it may operate upon everything within the scope of that

power. But the taxing power, clear and absolute as it is, lias its due course and effect,

without annulling State laws. Every exposition of the Constitution, from the days of

the Convention to this time, has truly taught that the taxes of the Union and laws f^jr

their collection do not extinguish State laws, but operate concurrently with them.

" When this law is thus understood, it usurps no power of a State over its internal

commerce, and it operates to subject all vessels employed in a coasting trade wholly

withiu a State to certain restrictions. These restrictions and the power of the State

over its internal affairs are perfectly compatible with each other. The restrictions uf

this law and a law of the State may both operate upon vessels employed in a coasting

trade confined to the State ; and neither law excludes or interferes with the operatiuu

of the other.

" The provisions concerning the coasting trade between ports in the same State are,

then, restrictive regulations, and not grants of rights. The vessels employed in such

voyages are subject to the legislation of the State ; and the grant made to Liviugitou

and P'ulton does not dispense with or defeat .any restriction imposed on the coasting

trade carried on between ports in this State.

" Navigation between this State and any other, by steam vessels licensed for the

coasting trade, having been adjudged a right; and navigation by steam vessels merely

from one place to another within this State being still subject to the State grant

;

both these rights must have effect, so far as they are compatible with each other.

When these rights really interfere, tlie right granted by the State must yield, and the

right to navigate between any port in the State and another State mnst prevail.

" A steam vessel having a license, and entering this State from another, may proceed

to any port in this State ; and such a vessel may depart from any port in this State

and proceed to another State. In either case, the vessel may touch at any interme-

diate place within the State. These rights are either expressly adjudged by the Supreme
Court, or follow as direct consequences from the principles of its decision.

" The navigation which remains subject to the State grant is that which takes place

between any two points in this State, where the voyage is not a continuation of a

passage to or from another State. Such a voyage is equally subject to the right

granted by the State, whether it is between two places in the same revenue district,

or between places in different revenue districts within the State. This right is not

affected by the limits of revenue districts, or the obligations of masters of vessels in

respect to manifests, oaths, reports, and permits, in different cases. All those regula-

tions of the coasting trade have their due effect ; but they do not vary the right to

navigate from place to place. This question has no concern with ports of entry or

ports of delivery; it having no connection with foreign commerce, or with the entry or

delivery of foreign merchandise upon its arrival in the United States.

" Thus, the points at which a voyage commences and terminates, seem to me to de-

termine whetlier the voyage is protected by the license, or is subject to the State grant

;

and I do not perceive that these rights can he reconciled in practice by any other dis-

crimination. A steam vessel having a license, and proceeding from a port in this

State, may indeed, by touching at a port in an adjoining State, continue the voyage to

any other port in this State •, and it is urged that such a navigation between two ports

in the State would be an evasion of the State grant. But the intention with which a
vessel may be navig.ated to another State cannot, I think, repel or destrov the righf

Avhich the same vessel now has to proceed from another State to any port in tliis State.

The right to navigate to or from another State is now an established and absolute
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right, notwithstanding the State grant ; and this absolute right may, I conceive, be

exercised for the purpose uf continuing a voyage made from or to another State to any

other port in this State."

In s. c. 3 Cowen, 713 (1825), it appeared that the plaintiffs amended their bill,

alleo-ino- that since the voyage on which tlie former application was founded the " Olive

Branch " was engaged in navigation between Albany and New York without proceeding

to any other State, and asked for an injunction against such direct voyages, and also

ao-aiust plying between Troy and New York circuitously by stopping in New Jersey

tur the purpose of evading the State grant. The Chancellor [Sanford] refused

die last-named injunction, but granted the other, restraining the defendant from navi-

gating between New York and Troy when there was no voyage to or from another

State. On an appeal from that part of the decree refusing an injunction, the Court of

Errors (22 to 9) sustained that part of the decree, but upon reasons which seemed to

deny the validity of the other part of it, not appealed from.

See comments upon these cases and upon the general subject, by Chancellor Kent,

in 1 Kent's Com. *431-*439. He had retired from the bench in 1823, and published

the volume above named in 1826. At p. *438, he says that the court in North Riv. St.

Co. V. Livingston " held that the coasting trade meant, amongst other things, commer-

cial intercourse carried on between different districts in the same State and between

different places in the same dittrict, on the seacoast or on a navigable river; and that

a voyage from New York to Albany was as much a coasting voyage, as from Boston to

New Bedford."

The subject is closely connected with that of the scope of maritime jurisdiction,

and the earlier cases omitted to make certain discriminations. Judge Story, indeed, in

De Lovio v. Boit, 2 Gallison, 398 (1815), on a plea to the jurisdiction, in a libel on a

policy of marine iupurance, had declared in the First Circuit what long afterwards, in

1870, became the doctrine of the Supreme Court {Ins. Co. v. Dunham, 11 Wall. 1),

that the admiralty and maritime jurisdiction of the Federal courts comprehends all

maritime contracts, torts, and injuries, including all contracts, wherever made or exe-

cuted or in whatever form, " which relate to the navigation, business or commerce of

the sea." And, in point of locality, this jurisdiction was ultimately carried (after con-

trary decisions, e.g. U. S. v. Coombs, 12 Pet. 72, 76, 78) "to all navigable waters of

the United States, or bordering on the same, whether landlocked or open, salt or fresh,

tide or no tide" (Bradley, J., in Ins. Co. v. Dunham, 11 Wall. 1, 25). "Navigable

waters of the Ijnited States" is a statutory expression, and is held to include such

waterways as form by themselves, or in connection with others, a continuous liigliway

over which commerce may be carried on between our own States or with foreign

countries in the customary modes of carrying on commerce by water. The Montello,

11 Wall. 411, 415.

" Difficulties attend every attempt to define the exact limits of admiralty jurisdic-

tion, but it cannot be made to depend upon the power of Congress to regulate com-

merce, as conferred in the Constitution. They are entirely distinct things, having no

necessary connection with one another, and are conferred, in the Constitution, by

separate and distinct grants."— Clifford, J., in The Belfast, 7 Wall. 624, 640 (18G8).

" The scope of the maritime law, and that of commercial regulation, are not coter-

n.inous, it is true, but the latter embraces much the largest portion of ground covered

\v the former. Under it, Congress has regulated the registry, enrolment, license,

and nationality of ships and vessels ; the method of recording bills of sale and mort-

gages thereon; the rights and duties of seamen; the limitations of the responsibility

of shipowners for the negligence and misconduct of their captains and crews; and

many other things of a character truly maritime. And with regard to the question

now under consideration, namely, the rights of material-men in reference to supplies

and repairs furnished to a vessel in her home port, there does not seem to be any great
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reason to doubt that Congress might adopt a uniform rule for the whole country,

though, of course, this will be a matter for consideration, should the question ever

be directlv presented for adjudication."— Bradley, J., for the court, in llie Lotta-

wanna, 21 Wall. .558, 577 (1874).

" The power of the United States over navigation springs from the commercial

power, which is limited to commerce among the States and with foreign nations ; and

it was contended that, as the stream cannot rise higher than its source, contracts for

the transportation of goods or passengers by river from one port in a State to another

were no more subject to the admiralty jurisdiction of the Federal courts than if the

carriage took place by laud. Reasoning from these premises, it followed that vessels

trading between ports of the same State on a river exclusively within her boundaries

could not be regulated by Congress, or libelled in the admiralty for the breach of a

contract of assignment or the damages occasioned by a collision.

" Agreeably to the view taken in Allen v. Newbern/, 21 Howard, 244, contracts for

the transportation of goods from one port in a State to another on waters above the

ebb and flow of the tide are not maritime or within the jurisdiction of the admiralty
;

and such also was held to be the rule with regard to supplies furnished for such

a voyage. In Maguire v. Card, 21 Howard, 248, the supplies which gave rise to the

controversy were furnished to a steamer trading between ports and places on the Sacra-

mento River, which has its entire course in California. The court held that the contract,

like that in Allen v. Newberry, concerned the internal trade of the State, and must be

governed by the same principles. There was no good reason for extending the juris-

diction of the admiralty over such contracts. From the case of Gibbons v. Ogden

down, it had been conceded that, according to the true interpretation of the commer-

cial power, it does not extend to the purely internal traffic of a State, which is neces-

sarily left to the local legislature. To subject it therefore to the jurisdiction of the

admiralty would extend the judicial power of the United States beyond tiie legislative,

and require the Federal courts to enforce the municipal laws, or laws of the States, as

to matters which concern them and are beyond the scope of the general government.
" The decisions now incline to a broa.ler rule, more in harmony with the objects

which the government of the United States was intended to promote. The grant of

judicial power includes 'all cases of admiralty and maritime jurisdiction; ' and since

vessels were equally subject to the authority of the admiralty as it was administered

in England and on this side of the Atlantic, whether the voyage was between ports of

the same or to a foreign country, the rule should — now that navigability is made the

test instead of the ebb and flow of the tide— be extended to navigable lakes and

rivers. It is the character of the traffic as internal, interstate, or foreign, and not

whether it takes place over a road or river, by boat or railway, which must be con-

sidered in applying the commercial power ; but admiralty jurisdiction has a wider

scope, and may be exercised over all boats using the navigable waters of the United

States. Vessels use the same waters, whether they are engaged in foreign or domestic

trade ; and as disorder and litigation would result if they were governed by different

rules. Congress may make, and the admiralty enforce, such regulations as are requisite

to give certainty to title, maintain order, and prevent the collisions which may be as

disastrous on a river as at sea. The craft which is plying to-day between places in the

same State may to-morrow extend her vovage to another, or proceed to sea; and it is

therefore essential that she, in common with all others which are or may be engaged

in coasting or foreign trade, shall be governed by the same rules.

" It is on such grounds that Congress may enact that sales and mortgages of vessels

shall be invalid as against bona fide purchasers, unless they are duly registered at the

custom-house ; prescribe the number and character of the boats which each must carry,

and the lights which they must show ; and require the machinery and boilers of steam-

ers to be inspected by an officer of the government and certified by him. And the

statute may be enforced in the admiralty whether the voyage is between ports of the

same or of a different State."— 2 Hare, Am. Const. Law, 1007-1009.

The foregoing passage is reprinted here by permission. — Ed.
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Corfieldv. Coryell, 4 Wash. C. C. 371 (1825), is stated ante, p. 453.

It was argued at the October Term, 1824; the opiaion was given at

the April Term, 1825. In dealing with tlie first objection in that case

the court (Washington, J.) said :
" The first question then is, whether

this Act, or either section of it, is repugnant to the power granted to

Congress to regulate commerce? Commerce with foreign nations, and

among the several States, can mean nothing more than intercourse with

those nations, and among those States, for purposes of trade, be the

object of the trade what it ma}' ; and this intercourse must include all

the means by which it can be carried on, whether by the free navigation

of tlie waters of the several States, or by a passage overland through

the States, where such passage becomes necessarj* to the commercial

intercourse between the States. It is this intercourse which Congress

is invested with the power of regulating, and with wliich no State has

a right to interfere. But this power, which comprehends the use of

and-^ passage over the navigable waters of the several States, does by

no means impair the right of the State governments to legislate upon

all subjects of internal police within their territorial limits, which is not

forbidden b}' the Constitution of the United States, even although such

legislation may indirectly and remotely affect commerce, provided it do

not interfere with the regulations of Congress upon the same subject.

Such are inspection, quarantine, and health laws ; laws regulating the

internal commerce of the State ; laws establishing and regulating turn-

pike roads, ferries, canals, and the like.

"In the case of Gibbons v. Oyden, 9 Wheat. 1, which we consider

as full authority for the principles above stated, it is said, ' that no di-

rect power over these objects is granted to Congress, and consequently'

they remain subject to State legislation. If the legislative power of

the Union can reach them, it must be for national purposes ; it must

be when the power is expressly given for a specified purpose, or is

clearl}' incident to some power which is expressly given.'

" But if the power which Congress possesses to regulate commerce

does not interfere with that of the State to regulate its internal trade,

although the latter may remotely affect external commerce, except

where the laws of the State may conflict with those of the general

government ; much less can that power impair the right of the State

governments to legislate, in such manner as in their wisdom ma}- seem

best, over the public propert}- of the State, and to regulate the use of

the same, where such regulations do not interfere with the free naviga-

tion of the waters of the State, for purposes of commercial intercourse,

nor with the trade within the State, which the laws of the United States

permit to be carried on.

" The grant to Congress to regulate commerce on the navigable

waters belonging to the several States, renders those waters the public

property' of the United States, for all the purposes of navigation and

commercial intercourse ; subject onl}' to Congressional regulation. But

this grant contains no cession, either express or implied, of territory, or
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of public or private property. Tlie jus privatum which a State has in

the soil covered by its waters, is totally distinct from the Jus puhlicum

with which it is clothed. The former, such as fisheries of all descrip-

tions, remains common to all the citizens of the State to which it be-

longs, to be used by them according to their necessities, or according

to the laws which regulate their use. 'Over these,' says Vattel, b. 1,

c. 20, sect. 235, 246, ' sovereignty gives a right to the nation to make

laws regulating the manner in which the common goods are to be used.'

' He may make such regulations respecting hunting and fishing, as to

seasons, as he may think proper, prohibiting the use of certain nets and

other destructive methods.' — Vattel, b. 1, c. 20, sect. 248. The jus

publicum consists in the right of all persons to use the navigable

waters of the State for commerce, trade, and intercourse ; subject,

by the Constitution of the United States, to the exclusive regula-

tion of Congress.
" If then the fisheries and 03'ster beds within the territorial limits of

a State are the common property of the citizens of that State, and were

not ceded to the United States by the power granted to Congress to

regulate commerce, it is difficult to perceive how a law of the State

regulating the use of this common property, under such penalties and

forfeitures as the State legislature may think proper to prescribe, jaa

be said to interfere with the power so granted. The Act under con-

sideration forbids the taking of o^'sters b}' anj' persons, whether citizens

or not, at unseasonable times, and with destructive instruments ; and

for breaches of the law, prescribes penalties in some cases, and for-

feitures in others. But the free use of the waters of the State for pur-

poses of navigation and commercial intercourse, is interdicted to no
person ; nor is the slightest restraint imposed upon any to buy and sell,

or in any manner to trade within the limits of the State.

"It was insisted by the plaintiffs counsel, that, as oysters consti-

tuted an article of trade, a law which abridges the right of the citizens

of other States to take them, except in particular vessels, amounts to a

regulation of the external commerce of the State. But it is a manifest
mistake to denominate that a commercial regulation which merely regu-
lates the common property of the citizens of the State, by forbidding it

to be taken at improper seasons, or with destructive instruments. The
law does not inhibit the buying and selling of oysters after they are

lawfully gathered, and have become articles of trade ; but it forbids the
removal of them from the beds in which they grow (in which situation

they cannot be considered articles of trade), unless under the regula-

tions which the law prescribes. What are the State inspection laws,

but internal restraints upon the buying and selling of certain articles of
trade ? And yet the Chief Justice, speaking of those laws, 9 Wheat.
203, observes, that ' their object is to improve the quality of articles

produced by the labor of a country ; to fit them for exportation, or, it

may be, for domestic use. They act upon the subject before it be-

comes an article of foreign commerce, or of commerce among tlie
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States, and prepare it for that purpose.' Is this not precisel}' the

nature of those laws which prescribe the seasons when, and the manner
in which, the taking of oysters is permitted? Paving stones, sand, and
msiny other things are as clearly articles of trade as oysters ; but can it

be contended, that the laws of a State, which treat as tort feasors those

who shall take them away without the permission of the owner of them,

are commercial regulations?

" We deem it superfluous to pursue this subject further, and close it

by stating our opinion to be, that no part of the Act under considera-

tion amounts to a regulation of commerce, within the meaning of the

eighth section of the first article of the Constitution."

BROWN ET AL. V. THE STATE OF MARYLAND.

Supreme Court of the United States. 1827.

[12 Wheat. 419.]^

Meredith and The Attorney- Goieral [Wirt], for the plaintiffs in

error ; Taney and Johnson, for the State.

Mr. Cpiief Justice Marshall delivered the opinion of the court.

This is a writ of error to a judgment rendered in the Court of Appeals

of Maryland, affirming a judgment of the City Court of Baltimore, on

an indictment found in that court against the plaintiffs in error, for

violating an Act of the Legislature of Maryland. The indictment was

founded on the second section of that Act, which is in these words

:

" And be it enacted, that all importers of foreign articles or commodi-

ties, of dry goods, wares, or merchandise, by bale or package, or of

wine, rum, brandy, whiskey, and other distilled spirituous liquors, &c.,

and other persons selling the same by wholesale, bale, or package,

hogshead, barrel, or tierce, shall, before they are authorized to sell, take

out a license, as by the original act is directed, for which they shall pay

fifty dollars ; and in case of neglect or refusal to take out such license,

shall be subject to the same penalties and forfeitures as are prescribed

by the original act to which this is a supplement." The indictment

charges the plaintiffs in error with having imported and sold one pack-

nge of foreign dry goods without having license to do so. A judgment

was rendered against them on demurrer for the penalty which the Act

prescribes for the offence ; and that judgment is now before this court.

The cause depends entirely on the question whether the legislature of

a State can constitutionally require the importer of foreign articles to

take out a license from the State, before he shall be permitted to sell a

bale or package so imported.

1 The statement of facts is omitted.— Ed.
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It has been trul}' said, that the presumption is in favor of every

legislative Act, and that the whole burden of proof lies on him who

denies its constitutionality. The plaintiffs in error take the burden

upon themselves, and insist that the Act under consideration is repug-

nant to two provisions in the Constitution of the United States.

1. To that which declares that " no State shall, without the consent

of Congress, lay any imposts, or duties on imports or exports, except

what may be absolutely necessary for executing its inspection laws."

2. To that which declares that Congress shall have power " to regu-

late commerce with foreign nations, and among the several States, and

with the Indian tribes."

1. The first inquiry is into the extent of the prohibition upon States

" to lay any imposts or duties on imports or exports." The counsel

for the State of Maryland would confine this prohibition to laws impos-

ing duties on the act of importation or exportation. The counsel for

the plaintiffs in error give them a much wider scope.

In performing the delicate and important duty of construing clauses

in the Constitution of our country, which involve conflicting powers of

the government of the Union, and of the respective States, it is proper

to take a view of the literal meaning of the words to be expounded, of

their connection with other words, and of the general objects to be

accomplished by the prohibitory clause, or by the grant of power.

What, then, is the meaning of the words, "imposts, or duties on

imports or exports?"

An impost, or duty on imports, is a custom or a tax levied on articles

brought into a countrv, and is most usually secured before the importer

is allowed to exercise his rights of ownership over them, because evasions

of the law can be prevented more certainly by executing it while the

articles are in its custod}'. It would not, however, be less an impost or

duly on the articles, if it were to be levied on them after they were landed.

The policy and consequent practice of levying or securing the duty

before, or on entering the port, does not limit the power to that state of

things, nor, consequently, the prohibition, unless the true meaning of

the clause so confines it. What, then, are "imports"? The lexicons

inform us, they are "things imported." If we appeal to usage for the

meaning of the word, we shall receive the same answer. They are the

articles themselves which are brought into the country. " A duty on
imports," then, is not merely a duty on the act of importation, but is a

duty on the thing imported. It is not, taken in its literal sense, con-

fined to a duty levied while the article is entering the country, but ex-

tends to a duty levied after it has entered the countr}'. The succeeding
words of the sentence which limit the prohibition, show the extent in

which it was understood. The limitation is, "except what may be

absolutel}' necessary for executing its inspection laws." Now, the

inspection laws, so far as they act upon articles for exportation, are

generally executed on land, before the article is put on hoard the

vessel ; so far as they act upon importations, the}' are generally exe-
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cuted upon articles which are landed. The tax or duty of inspection,

then, is a tax wlilch is frequently, if not always paid for service per-

formed on land, while the article is in the bosom of the country. Tet
this tax is an exception to the prohibition on the States to lay duties on

imports or exports. The exception was made because the tax would

otherwise have been within the prohibition.

If it be a rule of interpretation to which all assent, that the exception

of a particular thing from general words, proves that, in the opinion of

the lawgiver, the thing excepted would be within the general clause had

the exception not been made, we know no reason why this general rule

should not be as applicable to the Constitution as to other instruments.

If it be applicable, then this exception in favor of duties for the support

of inspection laws, goes far in proving that the framers of the Constitu-

tion classed taxes of a similar character with those imposed for the

purposes of inspection, with duties on imports and exports, and sup-

posed them to be prohibited.

If we quit this narrow view of the subject, and passing from the literal

interpretation of the words, look to the objects of the prohibition, we

find no reason for withdrawing the Act under consideration from its

operation.

From the vast inequality between the different States of the Confed-

eracy, as to commercial advantages, few subjects were viewed with

deeper interest, or excited more irritation, than the manner in which

the several States exercised, or seemed disposed to exercise, the power

of laying duties on imports. From motives which were deemed suffi-

cient by the statesmen of that day, the general power of taxation,

indispensably necessary as it was, and jealous as the States were of

any encroachment upon it, was so far abridged as to forbid them to

touch imports or exports, with the single exception which has been

noticed. Why are they restrained from imposing these duties? Plainly,

because, in the general opinion, the interest of all would be best pro-

moted by placing that whole subject under the control of Congress.

Whether the prohibition to " lay imposts, or duties on imports or ex-

ports," proceeded from an apprehension that the power might be so

exercised as to disturb that equality among the States which was gen-

erally advantageous, or that harmony between them which it was desir-

able to preserve, or to maintain unimpaired our commercial connections

with foreign nations, or to confer this source of revenue on the gov-

ernment of the Union, or whatever other motive might have induced

the prohibition, it is plain that the object would be as completely

defeated by a power to tax the article in the hands of the importer the

instant it was landed, as by a power to tax it while entering the port.

There is no difference, in effect, between a power to prohibit the sale

of sn article and a power to prohibit its introduction into the countr}-.

The one would be a necessary consequence of the other. No goods

would be imported if none could be sold. No object of any description

can be accomplished by laying a duty on importation, which may not
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be accomplished with equal certainty by laying a duty on the thing

imported in the hands of the importer. It is obvious, that the same

power which imposes a light duty, can impose a very heavy one, one

which amounts to a prohibition. Questions of power do not depend on

the degree to which it may be exercised. If it may be exercised at all,

it must be exercised at the will of those in whose hands it is placed.

If the tax may be levied in this form by a State, it may be levied to an

extent which will defeat the revenue by impost, so far as it is drawn

from importations into the particular State. We are told that such wild

and irrational abuse of power is not to be apprehended, and is not to be

taken into view when discussing its existence. All power may be

abused ; and if the fear of its abuse is to constitute an argument against

its existence, it might be urged against the existence of that wiiich is

universally acknowledged, and which is indispensable to the general

safety. The States will never be so mad as to destroy their own com-

merce, or even to lessen it.

We do not dissent from these general propositions. We do not

suppose any State would act so unwisely. But we do not place the

question on that ground.

These arguments applj' with preciselj- the same force against the

whole prohibition. It might, with the same reason, be said that ^o

State would be so blind to its own interests as to lay duties on importa-

tion which would either prohibit or diminish its trade. Yet the framers

of our Constitution have thouglit this a power which no State ought to

exercise. Conceding, to the full extent which is required, that ever}'

State would, in its legislation on this subject, provide judieioush' for its

own interests, it cannot be conceded that each would respect the interests

of others. A duty on imports is a tax on the article which is paid bj'

the consumer. The great importing States would thus levy a tax on
the non-importing States, which would not be less a tax because their

interest would afford ample securitj- against its ever being so heavy as

to expel commerce from their ports. This would necessarily produce
countervailing measures on the part of those States whose situation

was less favorable to importation. For this, among other reasons, the

whole power of laying duties on imports was, with a single and slight

exception, taken from the States. When we are inquiring whether a

particular Act is within this prohibition, the question is not, whether tlie

State may so legislate as to hurt itself, but whether the Act is within

the words and mischief of the prohibitory clause. It has already been

shown, that a tax on the article in the hands of the importer, is within

its words ; and we think it too clear for controversj', that the same tax

is within its mischief. We think it unquestionable, that such a tax

has precisely the same tendency to enhance the price of the article,

as if imposed upon it while entering the port.

The counsel for the State of Maryland insist, with great reason, that

if the words of the proliihition be taken in tlioir utmost latitude, tiioy

will abridge the power of taxation, which all admit to be essential to
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the States, to an extent which has never yet been suspected, and will

deprive them of resources which are necessary to supply revenue, and
which they have heretofore been admitted to possess. These words

must, therefore, be construed with some limitation ; and, if this be

admitted, they insist that entering the country is the point of time when
the prohibition ceases, and the power of the State to tax commences.

It may be conceded, that the words of the prohibition ought not lo

be pressed to their utmost extent ; that in our complex S3'stem, the

object of the powers conferred on the government of the Union, antl

the nature of the often conflicting powers which remain in the States,

must always be taken into view, and may aid in expounding the words

of any particular clause. But, while we admit that sound principles of

construction ought to restrain all courts from carrying the words of the

prohibition beyond the object the Constitution is intended to secure

;

that there must be a point of time when the prohibition ceases, and the

power of the State to tax commences ; we cannot admit that this point

of time is the instant that the articles enter the country. It is, we think,

obvious that this construction would defeat the prohibition.

The constitutional prohibition on the States to lay a duty on imports,

a prohibition which a vast majority of them must feel an interest in

preserving, ma^- certainly come in conflict with their acknowledged

power to tax persons and property within their territory. The power,

and the restriction on it, though quite distinguishable when they do not

approach each other, may yet, like the intervening colors between white

and black, approach so nearly as to perplex the understanding, as colors

perplex the vision in marking the distinction between them. Yet the

distinction exists, and must be marked as the cases arise. Till they do

arise, it might be premature to state any rule as being universal in its

application. It is sufl^cient for the present to say, generally, that when

the importer has so acted upon the thing imported, that it has become

incorporated and mixed up with the mass of property in the country, it

has, perhaps, lost its distinctive character as an import, and has become

subject to the taxing power of the State ; but while remaining tlie prop-

erty of the importer, in his warehouse, in the original form or package

in which it was imported, a tax upon it is too plainly a duty on imports

to escape the prohibition in the Constitution.

The counsel for the plaintiffs in error contend that the importer i)ur-

chases, by payment of the duty to the United States, a right to dispose

of his merchandise, as well as to bring it into the country ; and certainly

the argument is supported by strong reason, as well as by the practice

of nations, including our own. The object of importation is sale ;
it

constitutes the motive for paying the duties ; and if the United States

possess the power of conferring the right to sell, as the consideration

for which the duty is paid, every principle of fair dealing requires that

they should be understood to confer it. The practice of the most com-

mercial nations conforms to this idea. Duties, according to that prac-

tice, are charged on those articles only which are intended for sale or
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consumption in the country. Thus, sea stores, goods imported and re-

exported in the same vessel, goods landed and carried over land for the

purpose of being re-exported from some other port, goods forced in by

stress of weather, and landed, but not for sale, are exempted from the

pa^'ment of duties. The whole course of legislation on the subject shows

that, in the opinion of the legislature, the right to sell is connected with

the payment of duties.

The counsel for the defendant in error have endeavored to illustrate

their proposition, that the constitutional prohibition ceases the instant

the goods enter the countr}', by an array of the consequences which

they suppose must follow the denial of it. If the importer acquires the

right to sell by the payment of duties, he may, they say, exert that right

when, where, and as he pleases, and the State cannot regulate it. He
may sell by retail, at auction, or as an itinerant pedler. He may intro-

duce articles, as gunpowder, which endanger a city, into the midst of

its population ; he may introduce articles which endanger the public

health, and the power of self-preservation is denied. An importer may
bring in goods, as plate, for his own use, and thus retain much valuable

property' exempt from taxation.

These objections to the principle, if well founded, would certainly be

entitled to serious consideration. But we think they will be found, oi

examination, not to belong necessarily to the principle, and, consequentl}-,

not to prove that it may not be resorted to with safety as a criterion by

which to measure the extent of the prohibition.

This indictment is against the importer, for selling a package of dry

goods in the form in which it was imported, without a license. This

state of things is changed if he sells them, or otherwise mixes them
with the general property of the State, by breaking up his packages,

and travelling with them as an itinerant pedler. In the first case, the

tax intercepts the import, as an import, in its way to became incorpo-

rated with the general mass of property, and denies it the privilege of
becoming so incorporated until it shall have contributed to the revenue
of the State. It denies to the importer the right of using the privilege
which he has purchased from the United States, until he shall have also
purchased it from the State. In the last cases, the tax finds the article
already incorporated with the mass of property by the act of the im-
porter. He has used the privilege he had purchased, and has himself
mixed them up with the common mass, and the law may treat them as
it finds them. The same observations apply to plate, or other furniture
used by the importer.

So, if he sells b}- auction. Auctioneers are persons licensed by the
State, and if the importer chooses to employ them, he can as little object
to paying for this service, as for any other for which he may npply to an
officer of the State. The right of sale may very well be annexed to im-
portation, without annexing to it, also, the privilege of using the officers

licensed by the State to make sales in a peculiar wav.
The power to direct the removal of gunpowder is a branch of the
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police power, which unquestionabl}- remains, and ought to remain, with

the States. If the possessor stores it himself out of town, the removal

cannot be a duty on imports, because it contributes nothing to the reve-

nue. If he prefers placing it in a public magazine, it is because he stores

it there, in his own opinion, more advantageously than elsewhere. We
are not sure that this may not be classed among inspection laws. The
removal or destruction of infectious or unsound articles is, undoubtedlv,

an exercise of that power, and forms an express exception to the prohi-

bition we are considering. Indeed, the laws of the United States

expressly sanction the health laws of a State.

The principle, then, for which the plaintiffs in error contend, that

the importer acquires a right, not only to bring the articles into the

country, but to mix them with the common mass of property, does not

interfere with the necessary power of taxation which is acknowledged

to reside in the States, to that dangerous extent which the counsel for

the defendants in error seem to apprehend. It carries the prohibition in

the Constitution no farther than to prevent the States from doing that

which it was the great object of the Constitution to prevent.

But if it should be proved, that a dut}- on the article itself would be

repugnant to the Constitution, it is still argued that this is not a tax

upon the article, but on the person. The State, it is said, may tax

occupations, and this is nothing more.

It is impossible to conceal from ourselves that this is varying the

form without varying the substance. It is treating a prohibition which

is general, as if it were confined to a particular mode of doing the for-

bidden thing. All must perceive that a tax on the sale of an article,

imported only for sale, is a tax on the article itself. It is true the

State may tax occupations generally, but this tax must be paid by those

who employ the individual, or is a tax on his business. The lawyer,

the physician, or the mechanic, must either charge more on the article

in which he deals, or the thing itself is taxed through his person. This

the State has a right to do, because no constitutional prohibition ex-

tends to it. So, a tax on the occupation of an importer is, in like

manner, a tax on importation. It must add to the price of the article,

and be paid by the consumer, or by the importer himself, in like manner

as a direct duty on the article itself would be made. This the State has

not a right to do, because it is prohibited by the Constitution.

In support of the argument that the prohibition ceases the instant

the goods are brought into the country, a comparison has been drawn

between the opposite words export and import. As, to export, it is

said, means only to carry goods out of the country ; so, to import,

means only to bring them into it. But, suppose we extend this com-

parison to the two prohibitions. The States are forbidden to lay a duty

on exports, and the United States are forbidden to lay a tax or duty on

articles exported from any State. There is some diversity in language,

but none is perceivable in the act which is prohibited. The United

States have the same right to tax occupations which is possessed by the
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States. Now, suppose the United States should require every exporter

to take out a license, for which he sliould pa}' such tax as Congress

niiglit think proper to impose ; would government be permitted to

shield itself from the just censure to which this attempt to evade the

prohibitions of the Constitution would expose it, by saying that this

was a tax on the person, not on the article, and that the legislature had

a right to tax occupations? Or, suppose revenue cutters were to be sta-

tioned off the coast for the purpose of lev3ing a duty on all merchandise

found in vessels which were leaving the United States for foreign coun-

tries ; would it be received as an excuse for this outrage, were the gov-

ernment to sa}^ that exportation meant no more than carrying goods out

of the country, and as the prohibition to la}' a tax on imports, or things

imported, ceased the instant the}' were brought into the country, so the

prohibition to tax articles exported ceased when they were carried out

of the country ?

We think, then, that the act under which the plaintiffs in error were

indicted, is repugnant to that article of the Constitution which declares

that " no State siiall lay any impost or duties on imports or exports."

2. Is it also repugnant to that clause in the Constitution which em-

powers " Congress to regulate commerce with foreign nations, and

among the several States, and with the Indian tribes"?

The oppressed and degraded state of commerce previous to the adop-

tion of the Constitution can scarcely be forgotten. It was regulated by

foreign nations with a single view to their own interests ; and our dis-

united efforts to counteract their restrictions were rendered impotent by
want of combination. Congress, indeed, possessed the power of mak-

ing treaties ; but the inability of the Federal government to enforce

them had become so apparent as to render that power in a great degree

useless. Those who felt the injury arising from this state of things,

and those who were capable of estimating the influence of commerce on
the prosperity of nations, perceived the necessity of giving the control

over this important subject to a single government. It may be doubted
whether any of the evils proceeding from the feebleness of the Federal

government, contributed more to that great revolution which introduced

the present system, than the deep and general conviction that commerce
ought to be regulated by Congress. It is not, therefore, matter of sur-

prise that the grant should be as extensive as the mischief, and should

comprehend all foreign commerce, and all commerce among the States.

To construe the power so as to impair its efficacy, would tend to defeat

an object, in the attainment of which the American public took, and
justly took, that strong interest which arose from a full conviction of

its necessity.

What, then, is the just extent of a power to regulate commerce with
foreign nations, and among the severnl States? This question was con-

sidered in the case of Gibbons v. Ogden^ 9 Wheat. Rep. 1, in which
it was declared to be complete in itself, and to acknowledge no limita-

tions other than are prescribed by the Constitution. The power is co-
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extensive with the subject on which it acts, and cannot be slopped at

the external boundary of a State, but must enter its interior.

We deem it unnecessary now tc? reason in support of these proposi-

tions. Their truth is proved by facts continually before our e^-es, and
was, we tiiink, demonstrated, if they could require demonstration, in

the case already- mentioned.

If this power reaches the interior of a State, and may be there exer-

cised, it must be capable of authorizing the sale of those articles which

it introduces. Commerce is intercourse : one of its most ordinary in-

gredients is trafl3c. It is inconceivable, that the power to authorize

this traffic, when given in the most comprehensive terms, with the

intent that its efficacy should be complete, should cease at the point

when its continuance is indispensable to its value. To what purpose

should the power to allow importation be given, unaccompanied with

the power to authorize a sale of the thing imported? Sale is the object

of importation, and is an essential ingredient of that intercourse, of

which importation constitirtes a part. It is as essential an ingredient,

as indispensable to the existence of the entire thing, then, as importa-

tion itself. It must be considered as a component part of the power to

regulate commerce. Congress has a right, not only to authorize im-

portation, but to authorize the importer to sell.

If this be admitted, and we think it cannot be denied, w'hat can be

the meaning of an Act of Congress which authorizes importation, and

offers the privilege for sale at a fixed price to every person who chooses

to become a purchaser? How is it to be construed, if an intent to deal

honestly and fairly, an intent as wise as it is moral, is to enter into the

construction? What can be the use of the contract, what does the im-

porter purchase, if he does not purchase the privilege to sell?

What would be the language of a foreign government, which should

be informed that its merchants, after importing according to law, were

forbidden to sell the merchandise imported? What answer would the

United States give to the complaints and just reproaches to which

such an extraordinar3' circumstance would expose them? No apology

could be received, or even offered. Such a state of things would break

up commerce. It will not meet this argument, to say, that this state

of things will never be produced ; that the good sense of the States is

a sufficient security against it. The Constitution has not confided this

subject to that good sense. It is placed elsewhere. The question is,

where does the power reside ? not, how far will it be probably abused ?

The power claimed b}- the State is, in its nature, in conflict with that

given to Congress ; and the greater or less extent in which it may be

exercised does not enter into the inquir}' concerning its existence.

We think, then, that if the power to authorize a sale exists in Congress,

the conclusion that the right to sell is connected with the law permitting

importation, as an inseparable incident, is inevitable.

If the principles we have stated be correct, the result to which they

conduct us cannot be mistaken. Any penalty inflicted on the importer
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for selling the article in his character of importer, must be in opposition

to the Act of Congress which authorizes importation. An}- charge on the

introduction and incorporation of the articles into and with the mass of

property in the countr}', must be hostile to the power given to Congress

to regulate commerce, since an essential part of that regulation, and

principal object of it, is to prescribe the regular means for accomplish-

ing that introduction and incorporation.

The distinction between a tax on the thing imported, and on the

person of the importer, can have no influence on this part of the subject.

It is too obvious for controversy, that they interfere equally with the

power to regulate commerce.

It has been contended that this construction of the power to regulate

commerce, as was contended in construing the prohibition to lay duties

on imports, would abridge the acknowledged power of a State to tax

its own citizens, or their property within its territory.

We admit this power to be sacred ; but cannot admit that it maj' be

used so as to obstruct the free course of a power given to Congress. We
cannot admit that it ma}' be used so as to obstruct or defeat the power

to regulate commerce. It has been observed that the powers remaining

with the States ma}' be so exercised as to come in conflict with those

vested in Congress. When this happens, that which is not supreme

must yield to that which is supreme. Tliis great and universal trut!i is

inseparable from the nature of things, and the Constitution has applied

it to the often interfering powers of the general and State governments,

as a vital principle of perpetual operation. It results necessarily from

this principle that the taxing power of the State must have some limits.

It cannot reach and restrain the action of the national government within

its proper sphere. It cannot reach the administration of justice in the

courts of the Union, or the collection of the taxes of the United States,

or restrain the operation of any law which Congress may constitutionally

pass. It cannot interfere with an}* regulation of commerce. If the

States may tax all persons and property found on their territory, what
shall restrain them from taxing goods in their transit through the State

from one port to another, for the purpose of re-exportation? The
laws of trade authorize this operation, and general convenience requires

it. Or what should restrain a State from taxing any article passing

through it from one State to another, for the purpose of traffic? or from

taxing the transportation of articles passing from the State itself to

another State, for commercial purposes? These cases are all within

the sovereign power of taxation, but would obviously derange the

measures of Congress to regulate commerce, and affect materially the

purpose for which that power was given. We deem it unnecessary to

press this argument farther, or to give additional illustrations of it,

because the subject was taken up, and considered with great attention, in

M^Cullocli v. The State of Maryland, 4 Wheat. Rep. 316, the decision

in which case is, we think, entirely applicable to this.

It may be proper to add that we suppose the principles laid down in
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this case to apply equally to importations from a sister State. We do

not mean to give any opinion on a tax discriminating between foreign

and domestic articles.

We think there is error in the judgment of the Court of Appeals of

the State of Maryland, in affirming the judgment of the Baltimore Cit3'

Court, because the Act of the Legislature of Maryland, imposing the

penalty for which the said judgment is rendered, is repugnant to the

Constitution of the United States, and consequently void. The judg-

ment is to be reversed, and the cause remanded to that Court, with

instructions to enter judgment in favor of the appellants.

Mr. Justice Thompson dissented. . . .

It appears to me that no othey sound and practical rule can be

adopted, than to consider the external commerce as ending with the

importation of the foreign article ; and the importation is complete, as

soon as the goods are introduced into the countiy, according to the

provisions of the revenue laws, with the intention of being sold here for

consumption, or for the purpose of internal and domestic trade, and the

duties paid or secured. And this is tlie light in which this question

has been considered b}' this and other Courts of the United States,

5 Cranch, 368 ; 9 Cranch, 104 ; 1 Mason, 499. This, it will be per-

ceived, does not embrace foreign merchandise intended for exportation,

and not for consumption ; nor articles intended for commerce between

the States ; but such as are intended for domestic trade within the

State : and it is to such articles only that the law of Maryland extends.

I cannot, therefore, think that this law at all interferes with the power of

Congress to regulate commerce ; nor does it, according to my under-

standing of the Constitution, violate that provision, which declares that

no State shall, without the consent of Congress, lay any imposts or

duties on imports or exports, except what maj' be absolutely necessar}'

for executing its inspection laws. . . .

It certainly cannot be maintained that the States have no authority

to tax imported merchandise. But the same principle of discrimination

between the wholesale and retail dealer, as to a license to sell, would

seem to me, if well founded, to extend to taxes of every description.

And it would present a singular incongruity to exempt a wholesale

merchant from all taxes upon his stock of goods, and subject to taxa-

tion the like stock of his neighbor who was selling by retail. . . .

This law seems to have been treated as if it imposed a tax or duty

upon the importer, or the importation. It certainly admits of no such

construction. It is a charge upon the wholesale dealer, whoever he

may be, and to operate upon the sale, and not upon the importation.

It requires the purchase of a privilege to sell, and must stand on the

same footing as a purchase of a privilege to sell in an}- other manner,

as by retail, at auction, or as hawkers and pedlers, or in whatever way

State policy may require. Whether such regulations are wise and politic,

is not a question for this court. If the broad principle contended for

on the part of the plaintiffs in error, that the payment of the foreign
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dut}' is a purchase of the privilege of selling, be well founded, no limit

can be set by the States to the exercise of this privilege. The first sale

may be made in defiance of all State regulation ; and all State laws

regulating sales of foreign goods at auction, and imposing a duty there-

upon, are unconstitutional, so far, at all events, as the sale may be by

bale, package, hogshead, barrel or tierce, &q. And, indeed, if the

right to sell follows as an incident to the importation, it will take away

all State control over infectious and noxious goods, whilst unsold, in

the hands of the importer. The principle, when carried out to its full

extent, would inevitably' lead to such consequences.

It has been urged with great earnestness upon the court, that if the

States are permitted to lay such charges and taxes upon imports, they

ma}' be so multiplied and increased as entirely to stop all importations.

If this argument presents an}' serious objection to the law in question,

the answer to it, in ni}' judgment has already been given : that the

limitation, as contended for, of State power, will not effect the objects

proposed. Whether this additional burden is imposed upon the whole-

sale or retail dealer, it will equally affect the importation ; and nothing

short of a total exemption from all taxation and charges of every de-

scription, will take from the States the power of legislating so as in

some way may indirectly affect the importation.

WILLSON ET AL. V. THE BLACKBIRD CREEK MARSH
COMPANY.

Supreme Court of the United States. 1829.

[2 Pet. 245.]

This was a writ of error to the High Court of Errors and Appeals of

the State of Delaware.

• The Black Bird Creek Marsh Company were incorporated by an Act
of the General Assembly of Delaware, passed in February, 1822 ; and
the owners and possessors of the marsh, cripple, and low grounds in

Appoquinimink hundred, in New Castle County, and State of Dela-

ware, lying on both sides of Black -Bird Creek, below Mathews's
Landing, and extending to the river Delaware, were authorized and
empowered to make and construct a good and sufficient dam across

said creek, at such place as the managers or a majoiit}' of them shall

find to be most suitable for the purpose; and also, to bank the said

marsh, cripple, and low ground, etc.

After the passing of this Act, the company proceeded to erect and
place in the creek a dam, by which the navigation of the creek was
obstructed ; also embanking the creek, and carrying into execution all

the purposes of their incorporation.



1838 WILLSON ET AL. V. BLACK BIRD CREEK MARSH CO. [CHAP. X.

The defendants being the owners, etc., of a sloop called "The Sally,"

of Qo^yths tons, regularly licensed and enrolled according to the naviga-

tion laws of the United States, broke and injured the dam so erected by

the company ; and thereupon an action of trespass, vi et armis, was

instituted against them in the Supreme Court of the State of Delaware,

in which damages were claimed amounting to $20,000. To the declara-

tion filed in the Supreme Court, the defendants filed three pleas ; the

first only of which being noticed by the court in their decision, the

second and third are omitted.

This plea was in the following terms :
—

1. That the place where the supposed trespass is alleged to have

been committed, was, and still is, part and parcel of said Black Bird

Creek, a public and common navigable creek, in the nature of a high-

way, in which the tides have always flowed and re-flowed ; in which

there was, and of right ought to have been, a certain common and pub-

lic way, in the nature of a highway, for all the citizens of the State of

Delaware and of the United States, with sloops or other vessels to

navigate, sail, pass, and repass, into, over, through, in, and upon the

same, at all times of the year, at their own free will and pleasure.

Tlierefore the said defendants, being citizens of the State of Dela-

ware and of the United States, with the said sloop, sailed in and upon

the 'said creek, in which, etc. as they lawfully might for the cause

aforesaid : and because the said gum piles, etc., bank and dam, in the

said declaration mentioned, etc., had been wrongfully erected, and were

there wrongfully continued standing, and being in and across said

navigable creek, and obstructing the same, so that without pulling up,

cutting, breaking, and destroying the said gum piles, etc., bank and

dam respectively, the said defendants could not pass and repass with

the said sloop, into, through, over, and along the said navigable creek.

And that the defendants, in order to remove the said obstructions,

pulled up, cut, broke, etc. as in the said declaration mentioned, doing

no unnecessary damage to the said Black Bird Creek Marsh Company

;

which is the same supposed trespass, etc.

The plaintiffs, in the Supreme Court of the State, demurred generally

to all the pleas ; and the court sustained the demurrers, and gave judg-

ment in their favor. This judgment was affirmed in the Court of

Appeals, and the record remanded, for the purpose of having the

damages assessed by a jiuy. Final judgment having been entered on

the verdict of the jury, it was again carried to the Court of Appeals,

where it was affirmed, and was now brought before this court, by the

defendants in that court, for its review.

The ease was argued for the plaintiffs in error by Mr. Coxe ; and by

Mr. Wirt, Attorney- General, for the defendants.

Mr. Chief Justice Marshall delivered the opinion of the court.

The defendants in error deny the jurisdiction of this court, because,

they say, the record does not show that the constitutionality of the Act

of the legislature, under which the plaintiff claimed to support his

action, was drawn into question.
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Undoubtedly the plea might have stated iu terms that the Act, so

far as it authorized a dam across the creek, was repugnant to the Con-

stitution of the United States ; and it might have been safer, it miglit

have avoided an}' question respecting jurisdiction, so to frame it. But

we think it impossible to doubt tliat the constitutionality of the Act

was the question, and the only question, which could have been dis-

cussed in the State court. That question must have been discussed

and decided.

The plaintiffs sustain their right to build a dam across the creek by

the Act of Assembly. Their declaration is founded upon that Act.

The injury of which they complain is to a light given by it. They
do not claim for themselves any right independent of it. The}' rely

entirely upon the Act of Assembly.

The plea does not controvert the existence of the Act, but denies its

capacity to authorize the construction of a dam across a navigable

stream, in which the tide ebbs and flows ; and in which there was, and

of right ought to have been, a certain common and public way iu the

nature of a highway. This plea draws nothing into question but the

validit}' of the Act ; and the judgment of the court must have been in

favor of its validity. Its consistenc}' with, or repugnancy to the Consti-

tution of the United States, necessarily arises upon these pleadings,

and must have been determined. This court has repeated!}' decided m
favor of its jurisdiction in such a case. Martin v. Hunter's Lessee,

1 Wheat. 355; 3Iiller v. JSricholls, 4 Wheat. 311, and WiUinms v.

N'orris, 12 Wheat. 117; are expressly in point. They establish, as

far as precedents can establish anything, that it is not necessary to

state in terms on the record, that the Constitution or a law of the

United States was drawn in question. It is sufficient to bring the case

within the provisions of the 25th section of the Judicial Act, if the record

shows that the Constitution or a law or a treaty of the United States

must have been misconstrued, or the decision could not be made. Or,

as in this case, that the constitutionality of a State law was ques-

tioned, and tiie decision has been in favor of the party claiming under
such law.

The jurisdiction of the court being established, the more doubtful

question is to be considered, whether the Act incorporating the Black
Bird ('reek Marsh Company is repugnant to the Constitution, so far as

it authorizes a dam across the creek. The plea states the creek to be
navigable, in the nature of a highway, through which the tide ebbs
and flows.

The Act of Assembly by which the plaintiffs were authorized to con-

struct their dam, shows plainly that this is one of those many creeks,

passing through a deep level marsh adjoining the Delaware, up which
the tide flows for some distance. The value of the property on its

banks must be enhanced by excluding the water from the marsh, and
the health of the inhabitants probably improved. Measures calculated

to produce these objects, provided they do not come into collision with
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the powers of the general government, are undoubted!}' within those

which are reserved to the States. But the measure authorized by this

Act stops a navigable creek, and must be supposed to abridge the

rights of those who have been accustomed to use it. But this abridg-

ment, unless it comes in conflict with the Constitution or a law of the

United States, is an affair between the government of Delaware and its

citizens, of which this court can take no cognizance.

The counsel for the plaintiffs in error insist that it comes in conflict

with the power of the United States ''to regulate commerce with

foreign nations and among the several States."

If Congress had passed an}' Act which bore upon the case ; an}' Act

in execution of the power to regulate commerce, the object of which

was to control State legislation over those small navigable creeks into

which the tide flows, and which abound throughout the lower country

of the Middle and Southern States ; we should feel not much difficulty

in saying that a State law coming in conflict with such Act would be

void. But Congress has passed no such Act. The repugnancy of the

law of Delaware to the Constitution is placed entirely on its repugnanc}'

to the power to regulate commerce with foreign nations and among the

several States ; a power which has not been so exercised as to affect

the question.

We do not think that the Act empowering the Black Bird Creek

Marsh Company to place a dam across the creek, can, under all the

circumstances of the case, be considered as repugnant to the power to

regulate commerce in its dormant state, or as being in conflict with

any law passed on the subject.

There is no error, and the judgment is affirmed.^

THE MAYOR, Etc. OF THE CITY OF NEW YORK v. MILN.

Supreme Court of the United States. 1837.

[11 Pet. 102.] 2

The case was argued at a former term of this court, and the justices

of the court being divided in opinion, a reargument was directed.

1 See the comments on this case of McLean, J., in The Passenger Cases, 7 Howard,

283,398 (1848).— Ed.
2 This case and another (Briscoe v. Bank of Ki/.) were postponed in 1834 (8 Tet.

118). They had been argued, and thereupon Marshall, C. J., said :
" The practice

of this court is, not (except in cases of absolute necessity) to deliver any judgment in

cases where constitutional questions are involved, unless four judges concur in opiniou,

thus making the decision that of a majority of the whole court. In the pre.sent cases

four judges do not concur in opinion as to the constitutional questions which have beeu

argued. The court, therefore, direct these cases to be reargued at the next term,

under the expectation that a larger number of the judges may then be present." De-
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It was agaiu argued by 3Ir. Blount and Mr. Ogden, for the plain-

tiffs ; and by Mr. White and 3Ir. Jones, for the defendant.

Barbour, J., delivered the opinion of the court.

This case comes before this court upon a certificate of division of the

Circuit Court of the United States for the Southern District of New
York.

It was an action of debt brought in that court by the plaintiff, to re-

cover of the defendant, as consignee of the ship called the " Emily,"

the amount of certain penalties imposed b}' a statute of New York,

passed February 11th, 1824, entitled " An Act concerning passengers

in vessels coming to the port of New York."

The statute, amongst other things, enacts that ever\' master or com-

mander of any ship, or other vessel, arriving at the port of New York,

from any country out of the United States, or from any other of the

United States than the State of New York, shall, within twenty-four

hours after the arrival of such ship or vessel in the said port, make a

report in writing, on oath or affirmation, to the mayor of the cit^- of

New York, or, in case of his sickness, or absence, to the recorder of the

said city, of the name, place of birth, and last legal settlement, age,

and occupation, of every person who shall have been brought as a pas-

senger in such ship or vessel, on her last voyage from any country out

of the United States into the port of New Y'ork, or an}' of the Unite i

States, and from any of the United States other than the State of New
Y'ork, to the city of New York, and of all passengers who shall have

landed, or been suffered or permitted to land, from such ship, or vessel,

at any place, during such her last voyage, or have been put on board,

or suffered, or permitted to go on board of any other ship or vessel,

with the intention of proceeding to the said city, under the penalty on
such master or commander, and the owner or owners, consignee or

consignees, of such ship or vessel, severall}' and respectively of sevent}--

five dollars for every person neglected to be reported as aforesaid, and
for every person whose name, place of birth, and last legal settle-

ment, age, and occupation, or either or anvof such particulars, shall be

falsel}' reported as aforesaid, to be sued for and recovered as therein

provided.

The declaration alleges that the defendant was consignee of the

ship " Emil}'," of which a certain William Thompson was master; and

that in the month of August, 1829, said Thompson, being master of

such ship, did arrive with the same in the port of New York, from a

country out of the United States, and that one hundred passengers

were brought in said ship on her then last vo3"age, from a country out of

the United States, into the port of New York ; and that the said master

did not make the report required by the statute, as before recited.

lays occurred. In 1835 Marshall, C. J., died, Dfvall, J., resij!:ned, and Wayne, J.,

succeeded Mr. Justice Johnsox, who had died in 18-34. Taney, C. J., was commis-
sioned in 1836, and Barbolr, J., succeeded Mr. Justice Dlvall iii the same
year. — Ed.
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The defendant demurred to the declaration. The plaintiff joined in

the demurrer, and the following point, on a division of the court, was
thereupon certified to this court, viz. :— " That the Act of the Legisla-

ture of New York, mentioned in the plaintiffs declaration, assumes to

regulate trade and commerce between the port of New York and foreign

ports, and is unconstitutional and void.". . .

We shall not enter into any examination of the question whether the

power to regulate commerce be or be not exclusive of the States, be-

cause the opinion which we have formed renders it unnecessar}- : in

other words, we are of opinion that the Act is not a regulation of

commerce, but of police ; and that being thus considered, it was passed

in the exercise of a power which rightfully belonged to the States.

That the State of New York possessed power to pass this law before

the adoption of the Constitution of the United States, might probably

be taken as a truism, without the necessity of proof. . . .

The power then of New York to pass this law having undeniably

existed at the formation of the Constitution, the simple inquiry is,

whether by that instrument it was taken from the States and granted

to Congress ; for if it were not, it yet remains with them.

If, as we think, it be a regulation, not of commerce, but police, then

it is not taken from the States. To decide this, let us examine its pur-

pose, the end to be attained, and the means of its attainment.

It is apparent, from the whole scope of the law, that the object of

the legislature was to prevent New York from being burdened bj' an

influx of persons brought thither in ships, either from foreign countries

or from an}' other of the States ; and for that purpose a report was re-

quired of the names, places of birth, ete., of all passengers, that the

necessary steps might be taken by the city authorities to prevent them

from becoming chargeable as paupers.

Now, we hold that both the end and the means here used are within

the competency of the States, since a portion of their powers were sur-

rendered to the Federal Government. Let us see what powers are left

with the States. The " Federalist," in the 45th number, speaking of

this subject, sa3's : The powers reserved to the several States will ex-

tend to all the objects, which in the ordinary course of affairs, concern

the lives, liberties, and properties of the people, and the internal order,

improvement, and .prosperity of the State.

And this court, in the case of Gibbons v. Ogden, 9 Wheat. 203,

which will hereafter be more particularly' noticed in speaking of the in-

spection laws of the States, saj" : They form a portion of that immense

mass of legislation which embraces everything within the territory of a

State, not surrendered to the general government, all which can be

most advantageously exercised b}' the States themselves. Inspection

laws, quarantine laws, health laws of every description, as well as laws

for regulating the internal commerce of a State, and those which

respect turnpike roads, ferries, etc., are component parts of this

mass.
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Now, if the Act in question be tried by reference to the delineation

of power laid down in the preceding quotations, it seems to us that we
are necessaril}- brought to the conclusion, that it falls within its limits.

There is no aspect in which it can be viewed in which it transcends

them. If we look at the place of its operation, we find it to be within

the territory, and, therefore, within the jurisdiction of Xew York. If we
look at the person on whom it oi>erates, he is found within the same

territory and jurisdiction. If we look at the persons for whose benefit

it was passed, the}' are the people of New York, for whose protection

and welfare the legislature of that State are authorized and in duty

bound to provide.

If we turn our attention to the purpose to be attained, it is to secure

that very protection, and to provide for that very welfare. If we ex-

amine the means by which these ends are proposed to be accomplished,

the}' bear a just, natural, and appropriate relation to those ends.

But we are told that it violates the Constitution of the United States,

and to prove this we have been referred to two cases in this court, —
the first that of Gibbons v. Ogden^ 9 Wheat. 1, and the other that of

Brown v. The State of Maryland, 12 Wheat. 419. . . .

Whilst, however, neither of the points decided in the cases thus re-

ferred to is the same with that now under consideration, and whilst the

general scope of the reasoning of the court in each of them applies tD

questions of a different nature, there is a portion of that reasoning in

each which has a direct bearing upon the present subject, and which

would justify measures on the part of States, not only approaching

the line which separates regulations of commerce from those of police,

but even those which are almost identical with the former class, if

adopted in the exercise of one of their acknowledged powers. . . .

From this it appears, that whilst a State is acting within the legiti-

mate scope of its power as to the end to be attained, it may use what-

soever means, being appropriate to that end, it may think fit ; although

they may be the same, or so nearly the same, as scarcely to be distin-

guishable from those adopted by Congress acting under a different

power; subject only, say the court, to this limitation, that in the event

of collision, the law of the State must yield to the law of Congress.

The court must be understood, of course, as meaning that the law of

Congress is passed upon a subject within the sphere of its power.

Even then, if the section of the Act in question could be considered

as partaking of the nature of a commercial regulation, the principle

here laid down would save it from condemnation, if no such collision

exist. It has been contended at the bar that there is that collision

;

and in proof of it we have been referred to the revenue Act of 1799,

and to the Act of 1819, relating to passengers. The whole amount of

the provision in relation to this subject, in the first of these Acts, is to

require in the manifest of a cargo of goods a statement of the names of

the passengers, with their baggage, specifying the number and descrip-

tion of packages belonging to each respectively : now it is apparent,
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as well from the language of this provision as from the context, that

the purpose was to prevent goods being imported without paying

the duties required by law, under the pretext of being the baggage of

passengers.

The Act of 1819 contains regulations obviously designed for the

comfort of the passengers themselves ; for this purpose it prohibits the

bringing more than a certain number proportioned to the tonnage of

the vessel, and prescribes the kind and quality of provisions, or sea

stores, and their quantit}', in a certain proportion to the number of the

passengers.

Another section requires the master to report to the collector a list

of all passengers, designating the age, sex, occupation, the country to

which they belong, etc., which list is required to be delivered to the

Secretary of State, and which he is directed to lay before Congress.

The object of this clause, in all probabilit}-, was to enable the govern-

ment of the United States to form an accurate estimate of the increase

of population by emigration ; but whatsoever may have been its purpose,

it is obvious that these laws only affect, through the power over navi-

gation, the passengers whilst on their voyage, and until they shall have

landed. After that, and when they have ceased to have any connec-

tion with the ship, and when, therefore, they have ceased to be passen-

gers, we are satisfied that Acts of Congress, applying to them as such,

and only professing to legislate in relation to them as such, have then

performed their office, and can, with no propriety of language, be

said to come into conflict with the law of a State, whose operation

only begins when that of the laws of Congress ends, whose opera-

tion is not even on the same subject, because, although the person

on whom it operates is the same, yd having ceased to be a passenger,

he no longer stands in the only relation in which the laws of Congress

either professed or intended to act upon him.

There is, then, no collision between the law in question and the Acts

of Congress just commented on ; and, therefore, if the State law were to

be considered as partaking of the nature of a commercial regulation, it

would stand the test of the most rigid scrutiny if tried by the standard

laid down in the reasoning of the court, quoted from the case of Gib-

bons against Ogden.
But we do not place our opinion on this ground. We choose rather

to plant ourselves on what we consider impregnable positions. They

are these : That a State has the same undeniable and unlimited juris-

diction over all persons and things, within its teri-itorial limits, as any

foreign nation, where that jurisdiction is not surrendered or restrained

by the Constitution of the United States. That, by virtue of this, it is

not only the right, but the bounden and solemn duty, of a State to

advance the safety, happiness, and prosperity of its people, and to pro-

vide for its general welfare, by any and every act of legislation which

it may deem to be conducive to these ends ; where the power over the

particular subject, or the manner of its exercise is not surrendered or
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restrained, in the manner just stated. That all those powers which re-

late to merely municipal legislation, or what may, perhaps, more properly

be called internal police, are not thus surrendered or restrained ; and

that, consequently, in relation to these, the authority of a State is com-

plete, unquahfied, and exclusive.

We are aware that it is at all times difficult to define any subject with

proper precision and accuracy ; if this be so in general, it is emphatically

so in relation to a subject so diversified and multifarious as the one

which we are now considering.

If we were to attempt it, we should say that every law came within

this description which concerned the welfare of the whole people of a

State, or any individual within it ; whether it related to their rights or

their duties ; whether it respected them as men or as citizens of the

State ; whether in their public or private relations ; whether it related

to the rights of persons or of property, of the whole people of a State

or of any individual within it ; and whose operation was within the ter-

ritorial limits of the State, and upon the persons and things within its

jurisdiction. But we will endeavor to illustrate our meaning rather by

exemplification than by definition. No one will deny that a State has

a right to punish any individual found witliln its jurisdiction, who shall

have committed an offence within its jurisdiction against its criminal

laws. We speak not here of foreign ambassadors, as to whom the doc-

trines of public law apply. We suppose it to be equally clear, thai a

State has as much right to guard, by anticipation, against the commis-

sion of an offence against its laws, as to inflict punishment upon the

offender after it shall have been committed. The right to punish or to

prevent crime does in no degree depend upon the citizenship of the

part}' who is obnoxious to the law. The alien who shall just have set

his foot upon the soil of the State is just as subject to the operation of

the law as one who is a native citizen. In this ver}' case, if either the

master, or one of the crew of the " Emily," or one of the passengers who

were landed, had, the next hour after the}' came on shore, committed

an offence, or indicated a disposition to do so, he would have been

subject to the criminal law of New York, either by punishment for the

offence committed or by prevention from its commission where good

ground for apprehension was shown, by being required to enter into a

recognizance with surety, either to keep the peace, or be of good be-

havior, as tlie case might be ; and if he failed to give it, by liability to

be imprisoned in the discretion of the competent authority. Let us fol-

low this up to its possible results. If every officer and ever}' seaman

l)elonging to the '' Family " had particlpnted in the crime, they would all

have been liable to arrest and punisliment, although thereby the vessel

would have been left without either commander or crew. Now, why is

this? For no other reason than this : simply that, being within the ter-

ritory and jurisdiction of New York, they were liable to the laws of

that State, and amongst others, to its criminal laws ; and this, too. not

only for treason, murder, and other crimes of that degree of atrocity, but

for tlio most 1 <:tty offence which can be imagined.

VOL. II.— 42
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It would have availed neither officer, seamen, or passenger, to have

alleged either of these several relations in the recent voyage across the

Atlantic. The short but decisive answer would have been, that we
know you now only as offenders against the criminal laws of New York,

and being now within her jurisdiction, you are now liable to the cog-

nizance of those laws. Surely the officers and seamen of the vessel

have not only as much, but more, concern with navigation than a pas-

senger ; and yet, in the case here put, an}- and every one of them would

be held liable. There would be the same liability, and for the same

reasons, on the part of the officers, seamen, and passengers to the civil

process of New York, in a suit for the most trivial sum ; and if, accord-

ing to the laws of that State, the party might be arrested and held to

bail, in the event of his failing to give it, he might be imprisoned until

discharged by law. Here, then, are the officers and seamen, the very

agents of navigation, liable to be arrested and imprisoned under civil

process, and to arrest and punishment under the criminal law.

But the instrument of navigation, that is, the vessel, when within the

jurisdiction of the State, is also liable by its laws to execution. If the

State have a right to vindicate its criminal justice against the officers,

seamen, and passengers who are withni its jurisdiction, and also, in the

administration of its civil justice, to cause process of execution to be

served on the body of the very agents of navigation, and also on the

instrument of navigation, under which it ma}' be sold, because the}' are

within its jurisdiction and subject to its laws, the same reasons pre-

cisely equally subject the master, in the case before tlie court, to lia-

bility for failure to comply with the requisitions of the section of the

statute sued upon. Each of these laws depends upon the same prin-

ciple for its support; and that is, that it was passed by the State of

New York, by virtue of her power to enact such laws for her inter-

nal police as it deemed best ; which laws operate upon the persons

and things within her territorial limits, and therefore within her

jurisdiction.

Now, in relation to the section in the Act immediately before us, that

is obviously passed with a view to prevent her citizens from being op-

pressed by the support of multitudes of poor persons, who come from

foreign countries without possessing the means of supporting them-

selves. There can be no mode in which the power to regulate internal

police could be more appropriately exercised. New York, from her

particular situation, is, perhaps more than an}' other city in the Union,

exposed to the evil of thousands of foreign emigrants arriving there,

and the consequent danger of her citizens being subjected to a heavy

charge in the maintenance of those who are poor. It is the duty of the

State to protect its citizens from this evil ; they have endeavored to do

so by passing, amongst other things, the section of the law in question.

We should, upon principle, say that it had a right to do so.

Let us compare this power with a mass of power said by this court,

in Gibbons against Ogden, not to be surrendered to the general govern-

J
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ment. They are inspection laws, quarantine laws, health laws of every

description, as well as laws for regulating the internal commerce of a

State, etc. To which it may be added that this court, in Brown against

The State of Maryland, admits the power of a State to direct the

removal of gunpowder, as a branch of the police power, which un-

questionably remains, and ought to remain, with the States. It is easy

to show, that if these powers, as is admitted, remain with the States,

thev are stronger examples than the one now in question. The power

to pass inspection laws involves the right to examine articles which are

imported, and are, therefore, directly the subject of commerce ; and if

any of them are found to be unsound, or infectious, to cause them to

be removed, or even destroyed. But the power to pass these inspection

laws is itself a branch of the general power to regulate internal police.

Again, the power to pass quarantine laws operates on the ship which

arrives, the goods wliich it brings, and all persons in it, whether the

officers and crew, or the passengers ; now the officers and crew are the

agents of navigation ; the ship is an instrument of it, and the cargo on

board is the subject of commerce ; and 3'et it is not only admitted, that

this power remains with the States, but the laws of the United States

expressly sanction the quarantines, and other restraints which shall be

required and established by the health larws of any State ; and declare

that they shall be duly observed by the collectors and all other revenue

officers of the United States.

We consider it unnecessary to pursue this comparison further ; because

we think, that if the stronger powers under the necessit}' of the case,

by inspection laws and quarantine laws to dela}- the landing of a ship

and cargo, which are the subjects of commerce and navigation, and to

remove or even to destro}' unsound and infectious articles, also the

subject of commerce, can be rightfully exercised ; then, that it must

follow as a consequence, that powers less strong, such as the one in ques-

tion, which operates upon no subject either of commerce or navigation,

but which operates alone within the limits and jurisdiction of New York
upon a person, at the time not even engaged in navigation, is still more

clearly embraced within the general power of the States to regulate

their own internal police, and to take care that no detriment come to the

Commonwealth. We think it as competent and as necessar}' for a

State to provide precautionarv measures against the moral pestilence

of paupers, vagaI»onds, and possibh* convicts, as it is to guard against

the physical pestilence which may arise from unsound and infectious

articles imported, or from a ship the crew of which ma}' be laboring

under an infectious disease.

As to any supposed conflict between this provision and certain trea-

ties of the United States, by which reciprocity as to trade and inter-

course is granted to the citizens of the governments with which those

treaties were made ; it is obvious to remark that the record does not

show that an}' person in this case was a subject or citizen of a country

to which treaty stipulation applies ; but, moreover, those which we have
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examined stipulate that the citizens and subjects of the contracting

parties shall submit themselves to the laws, decrees, and usages to

which native citizens and subjects are subjected.

We are therefore of opinion, and do direct it to be certified to the

Circuit Court for the Southern District of New York, that so much of

the section of the Act of the Legislature of New York, as applies to the

breaches assigned in the declaration, does not assume to regulate com-

merce between the port of New Yoi'k and foreign ports ; and that so

much of said section is constitutional.

We express no opinion on any other part of the Act of the Legis-

lature of New York ; because no question could arise in the case in

relation to any part of the Act except that declared upon.^

Thompson, J., delivered a concurring opinion, in which he said:

" Whether the law of New York, so far as it applies to the case now
before the court, be considered as a mere police regulation, and the ex-

ercise of a power belonging exclusivelj- to the State, or whether it be

considered as legislating on a subject falling within the power to regu-

late commerce, but which still remains dormant, Congress not having

exercised any power conflicting with the law in this respect, no consti-

tutional objection can, in my judgment, arise against it. I have chosen

to consider this question under tliis double aspect, because I do not find

as yet laid down b}- this court, an}' certain and defined limits to the ex-

ercise of this power to regulate commerce, or what shall be considered

commerce with foreign nations, and what the regulations of domestic

trade and police. And when it is denied that a State law, in requiring

a list of the passengers arriving in the port of New York, from a foreign

country, to be reported to the police authority of the city, is unconsti-

tutional and void, because embraced within that power; I am at a loss

to say where its limits are to be found. It becomes, therefore, a very

important principle to establish, that the States retain the exercise of

powers, [which,] although they may in some measure partake of the

character of commercial regulations, until Congress asserts the exercise

of the power under the grant of the power to regulate commerce."

1 For a remarkable explanation by Wayne, J., of the way in which this opinion

was arrived at, see Passenger Cases, 7 How. pp. 429-436. " In the discussion of tlie

case, however, by the judges, the nature and exclusiveness of the power in Congress

to regulate commerce was much considered. There was a divided mind among us

about it. Four of the court being of the opinion that, according to the Constitution

and the decisions of this court in Gibbons v. Ogden and in Brown v. Maryland, the power

in Congress to regulate commerce was exclusive. Three of them thought otherwise.

And to this state of the court is owing the disclaimer in the opinion, already mentioned

by me, that this exclusiveness of the power to regulate commerce was not in the oase

a point for examination." With the statement of Wayne, J., compare that of C. J.

Taney, in the same case, pp. 487-490.

The subject of the regulation of interstate commerce, as involving the admission or

exclusion of persons, was complicated with that of slavery. During the second quar-

ter of this century a bitter controversy went on over the right of the .slave States to

exclude free negroes. South Carolina passed laws, from the year 1820 on, for impris-
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Story, J., gave a dissenting opinion, in which he said: "It has

been argued that the power of Congress to regulate commerce is not

exclusive, but concurrent with that of the States. If this were a new

question in this court, wholly untouched by doctrine or decision, I

should not hesitate to go into a full examination of all the grounds

upon which concurrent authority is attempted to be maintained. But

in point of fact the whole argument on this very question, as presented

by the learned counsel on the present occasion, was presented by the

learned counsel who argued the case of Gibbons v. Ogden, 9 Wheat.

R. l,and it was then deliberately examined and deemed inadmissible by

the court. Mr. Chief Justice Marshall, with his accustomed accuracy and

fulness of illustration, reviewed at that time the whole grounds of the

controversy ; and from that time to the present the question has been

considered (as far as I know) to be at rest. The power given to Con-

gress to regulate commerce with foreign nations, and among the States,

has been deemed exclusive, from the nature and objects of the power

and the necessary implications growing out of its exercise. Full power

to regulate a particular subject implies the whole power, and leaves no

residuum ; and a grant of the whole to one is incompatible with a grant

to another of a part. When a State proceeds to regulate commerce

with foreign nations or among the States, it is doing the very thing

which Congress is authorized to do. Gibbojis v. Ogden, 9 Wheat. R
198, 199. And it has been remarked, with great cogency and accurac}',

that the regulation of a subject indicates and designates the entire

result, applying to those parts which remain as the}' were as well as to

those which are altered. It produces a uniform whole, which is as

much disturbed and deranged by changing what the regulating power

designs to leave untouched as that upon which it has operated. Gib-

bons V. Ogdeyi, 9 Wheat, R. 209. . . .

"In this opinion I have the consolation to know that I had the entire

concurrence, upon the same grounds, of that great constitutional jurist

the late Mr. Chief Justice Marshall. HaA'ing heard the former arguments,

his deliberate opinion was that the Act of New York was unconstitu-

tional, and that the present case fell directl}' within the principles es-

tablished in the case of Gibbons v. Ogden, 9 Wheat. R. 1, and Broion

V. The State of Maryland, 12 Wheat. R. 419."

oniug free colored seamen arriving in Northern and foreign vessels, and for compelling

the ship-masters to pay the expense of their detention. Under these enactments, that

State defied the authority of the United States judiciary and the protests of other

States. The controversy was carried on, not only between the States, hut in Congress.

An account of these things may be seen in Leg. Doc. Mass. lS4.'i (Senate), No. 31.

At p. 39 is found a long opinion by Mr. Justice .Tohn'SOn of the Supreme Court of

the United States, given at the Circuit, in Charleston, in August, 1 823, in the case of

Ellcison V. Deliesseline, in which the action of South Carolina was declared unconstitu-

tional, in the most empliatic terms. But this sort of legislation continued, and was

repeated in stronger form ; and a leading citizen of Massachusetts, sent there as a

State agent twenty years later, to investigate the matter, was driven away, and similar

action thereafter was made criminal by Act of the Legislature. See also the Report of

t''"^ House Committee on Commerce (.January 20, 1843), in the documents of the 27th

Congress, 3d Sess. (Rep. No. 80). — Ed.
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In Groves v. Slaughter, 15 Pet. 449 (1841), on error to the Circuit

Court of the Uuitecl States for the Eastern District of Louisiana, in

an action brought in 1838 upon a promissory note, given for the price

of slaves brought into Mississippi for sale, in 1835 and 1836, the

defendants (the pUxintiffs in error) set up that the consideration was

illegal under the Constitution of Mississippi adopted in 1832. That

instrument declared that " the introduction of slaves into this State as

merchandise, or for sale, shall be prohibited after the 1st day of May,
1833." . . . The United States Supreme Court now affirmed a decision

for the plaintiffs by the lower court, on the ground that this clause

only operated as a direction to the legislature, and no statute had been

passed applicable to this case. Thompson, J., for the court, closed the

opinion thus: "And this view of the case makes it unnecessary to

inquire whether this article in the Constitution of Mississippi is repug-

nant to the Constitution of the United States; and, indeed, such inquiry

is not properl}' in the case, as the decision has been placed entirely

upon the construction of the Constitution of Mississippi."

Notwithstanding this statement, McLean, J., in a concurring opinion

declared that such exclusion of slaves by the States would be consti-

tutional. With this view Taney, C. J., concurred in a separate opinion.

The Reporter guardedly adds: "Mr. Justice Story, Mr. Justice

Thompson, Mr. Justice Wayne, and Mr. Justice M'Kinley concurred

with the majority of the court in opinion that the provision of the Con-

stitution of the United States, which gives the regulation of commerce

to Congress, did not interfere with the provision of the Constitution of

the State of Mississippi, which relates to the introduction of slaves as

merchandise, or for sale."

Baldwin, J., remarked that "Any reasoning or principle which

would authorize any State to interfere with such transit of a slave,

would equally apply to a bale of cotton, oi- cotton goods ; and thus

leave the whole commercial intercourse between the States liable to

interruption or extinction b}^ State laws, or constitutions. It is fully

within the power of any State to entirely prohibit the importation of

slaves of all descriptions, or of those who are diseased, convicts, or of

dangerous or immoral habits or conduct ; this is a regulation of police,

for purposes of internal safet}' to the State, or the health and morals

of its citizens, or to effectuate its S3'stera of polic}' in the abolition of

slavery. But where no object of police is discernible in a State law or

constitution, nor any rule of policy, other than that which gives to its

own citizens a ' privilege,' which is denied to citizens of other States,

it is whollj' different."

The Reporter states that Catron, J., was ill and took no part in this

case ; that Barbour, J., died before it was decided ; and that, out of

the seven judges who took part, two, M'Kinley, J., and Story, J.,

dissented as regards the point actually decided.^

^ For decisions upon this point contra to the opinion of the court, and giving effect

to the State power of exchision, see Bnen v. Williamson, 7 How. (Miss.) 14, Cotton v.

Brien, 6 Rob. (La). 115. — Ed.
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LICENSE CASES.

THURLOW V. THE COMMONWEALTH OF MASSACHUSETTS.

FLETCHER v. THE STATE OF RHODE ISLAND.

PEIRCE ET AL. y. THE STATE OF NEW HAMPSHIRE.

Supreme Court of the United States. 1847.

[5 Howard, 504; s. c. 16 Curtis's Decisions, 513.] ^

These three cases came up on writs of error under the 25th section

of the Judiciary Act of 1789 (1 Stats, at Large, 85), and were argued

together ; the first by Webster and Choate, for the plaintiff, and John

Davis, cotitra,— the second by Ames and Whipple, for the plaintiff,

and E. W. Greene, contra, — the tliird by John F. Hale, for the

plaintiffs, and Burke, contra. It is not deemed necessary to set out

the statutes on which the indictments were founded. Their substance

and effect are clearly stated by the Chief Justice, as well as by the

other judges, in their opinions, and there was no controversy concern-

ing their construction, or meaning and effect.

No opinion of the court was pronounced. Each justice gave his

own reasons for affirming the decision of the State courts. '*'

Taney, C. J. In the cases of Thurlow v. The State of llassachu-

setts, of Fletcher v. The State of Rhode Iskmd, and of Peirce et al. v.

The State of JSTew Hampshire, the judgments of the respective State

courts are severally affirmed.

The justices of this court do not, however, altogether agree in the

principles upon which these cases are decided, and I therefore proceed
to state the grounds upon which I concur in affirming the judgments.
The first two of these cases depend upon precisely the same principles

;

and, although the case against the State of New Hampshire differs in

some respects from the others, j-et there are important principles com-
mon to all of them, and on that account it is more convenient to con-

sider them together. Each of the cases has arisen upon State laws,

passed for the purpose of discouraging the use of ardent spirits within

their respective territories, by prohibiting their sale in small quantities,

and without licenses previously obtained from the State authorities.

And the validity of each of them has been drawn in question, upon the

ground that it is repugnant to that clause of the Constitution of the

United States which confers upon Congress the power to regulate com-
merce with foreign nations, and among the several States. . . .

The Constitution of the United States declares that that Constitution,
and the laws of the United States which shall lie made in pursuance
thereof, and all treaties made, or which shall be made, under the

authority of the United States, shall be the supreme law of the land.

* The case is taken from Curtis's Decisions. — Ed,
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It follows that a law of Congress, regulating commerce with foreign

nations, or among the several States, is the supreme law ; and if the

law of a State is in conflict with it, the law of Congress must prevail,

and the State law cease to operate so far as it is repugnant to the law

of the United States.

It is equally clear that the power of Congress over this subject does

not extend further than the regulation of commerce with foreign na-

tions and among the several States ; and that beyond these limits, the

States have never surrendered their power over trade and commerce,

and may still exercise it, free from an}- controlling power on the part

of the general government. Every State, therefore, may regulate its

own internal traffic, according to its own judgment, and upon its own
views of the interest and well-being of its citizens.

I am not aware that these principles have ever been questioned.

The difficult}' has always arisen on their application ; and that difficulty

is now presented in the Rhode Island and Massachusetts cases, where

the question is, how far a State ma}- regulate or prohibit the sale of

ardent spirits, the importation of which from foreign countries has

been authorized by Congress. Is such a law a regulation of foreign

commerce, or of the internal traffic of the State?

It is unquestionably no esisy task to mark, by a certain and definite

line, the division between foreign and domestic commerce, and to fix

the precise point, in relation to every imported article, where the para-

mount power of Congress terminates, and that of the State begins.

The Constitution itself does not attempt to define these limits. They

cannot be determined by the laws of Congress or the States, as neither

can, by its own legislation, enlarge its own powers, or restrict those of

the other. And as the Constitution itself does not draw the line, the

question is necessarily one for judicial decision, and depending alto-

gether upon the words of the Constitution.

This question came directly before the court, for the first time, in

the case of Brown v. The State of Maryland, 12 Wheat. 419. And
the court there held that an article authorized by a law of Congress to

be imported, continued to be a part of the foreign commerce of the

country while it remained in the hands of the importer for sale, in

the original bale, package, or vessel in which it was imported •, that

the autliority given to import necessarily carried with it the right to

sell the imported article in the form and shape in which it was im-

ported ; and that no State, either by direct assessment, or by requiring

a license from the importer before he was permitted to sell, could

impose any burden upon him or the property imported beyond what

the law of Congress had itself imposed ; but that, when the original

package was broken up, for use or for retail by the importer, and also

when the commodity had passed from his hands into the hands of a

purchaser, it ceased to be an import, or a part of foreign commerce,

and became subject to the laws of the State, and might be taxed for

State purposes, and the sale regulated by the State, like any other
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propert}'. This I understand to be substantially the decision in the

case of Broion v. The State of Maryland^ drawing the line between

foreign commerce, which is subject to the regulation of Congress, and

internal or domestic commerce, which belongs to the States, and over

which Congress can exercise no control.

I argued the case in behalf of the State, and endeavored to maintain

that the law of Maryland, which required the importer as well as other

dealers to take out a license before he could sell, and for which he was

to pay a certain sum to the State, was valid and constitutional ; and

certainly I at that time persuaded myself that I was right, and thought

the decision of the court restricted the powers of the State more than a

sound construction of the Constitution of the United States would

warrant. But further and more mature reflection has convinced me
that the rule laid down bj- the Supreme Court is a just and safe one,

and perhaps the best that could have been adopted for preserving the

right of the United States on the one hand, and of the States on the

other, and preventing collision between them. The question, I have

already said, was a verj' difficult one for the judicial mind. In the

nature of things, the line of division is in some degree vague and indefi-

nite, and I do not see how it could be drawn more accurately and cor-

rectl}-, or more in harmony with the obvious intention and object of

this provision in the Constitution. Indeed, goods imported, while they

remain in the hands of the importer, in the form and shape in whicU

they were brought into the countr}-, can in no just sense be regarded as

a part of that mass of propert}' in the State usuallj- taxed for the sup-

port of the State government. The immense amount of foreign prod-

ucts used and consumed in this country are imported, landed, and
offered for sale in a few commercial cities, and a very small portion

of them are intended or expected to be used in the State in which they

are imported. A great (perhaps the greater) part imported, in some of

the cities, is not owned or brought in by citizens of the State, but by
citizens of other States, or foreigners. And while they are in the

hands of the importer for sale, in the form and shape in which they

were introduced, and in which the}* are intended to be sold, they ma}'

be regarded as merely in transitu^ and on their way to the distant

cities, villages, and country for which they are destined, and where
they are expected to be used and consumed, and for the supply of

which they were in truth imported. And a tax upon Ihom while in

this condition, for State purposes, whether hy direct assessment or,

indirectly, by requiring a license to sell, would be hardly more justifi-

able in i)rinciple than a transit duty upon the merchandise when pass-

ing through a State. A tax in any shape upon imports is a tax on the

consumer, by enhancing the price of the commodity. And if a State is

permitted to levy it in any form, it will put it in the power of a mari-

time importing State to raise a revenue for the support of its own gov-

ernment from citizens of other States, as certainly and effectually as if

the tax was laid openly and without disguise as a duty on imports.
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Such a power in a State would defeat one of the principal objects of

forming and adopting the Constitution. It cannot be done directly, in

the shape of a dut}' on imports, for that is expressly prohibited. And
as it cannot be done directly, it could hardly be a just and sound con-

struction of the Constitution which would enable a State to accomplish

precisely the same thing under another name, and in a different form.

Undoubtedly, a State may impose a tax upon its citizens in propor-

tion to the amount the}' are respectively worth ; and the importing mer-

chant is liable to this assessment like anj" other citizen, and is charge-

able according to the amount of his property", whether it consist of

money engaged in trade, or of imported goods which he proposes to

sell, or an}' other propertj' of which he is the owner. But a tax of this

description stands upon a very different footing from a tax on the thing

imported, while it remains a part of foreign commerce, and is not intro-

duced into the general mass of property in the State. Nor, indeed,

can it even influence materially the price of the commodity to the con-

sumer, since foreigners, as well as citizens of other States, who are not

chargeable with the tax, may import goods into the same place and

offer them for sale in the same market, and with whom the resident

merchant necessarily enters into competition.

Adopting, therefore, the rule as laid down in Broion v. The State of

3Iari/land, 12 W. 419, I proceed to apply it to the cases of Massachu-

setts and Rhode Island. The laws of Congress regulating foreign com-

merce authorize the importation of spirits, distilled liquors, and brandy,

in casks or vessels not containing less than a certain quantity, specified

in the laws upon this subject. Now, if the State laws in question came

in collision with those Acts of Congress, and prevented or obstructed

the importation or sale of these articles bj' the importer in the original

cask or vessel in which the}' were imported, it would be the duty of this

court to declare them void.

It has, indeed, been suggested, that, if a State deems the traffic in

ardent spirits to be injurious to its citizens, and calculated to introduce

immoralit}', vice, and pauperism into the State, it ma}' constitutionally

refuse to permit its importation, notwithstanding the laws of Congress
;

and that a State may do this upon the same principles that it may resist

and prevent the introduction of disease, pestilence, or pauperism from

abroad. But it must be remembered that disease, pestilence, and pau-

perism are not subjects of commerce, although sometimes among its

attendant evils. They are not things to be regulated and trafficked in,

Init to be prevented, as far as human foresight or human means can

guard against them. But spirits and distilled liquors are universally

admitted to be subjects of ownership and property, and are therefore

subjects of exchange, barter, and traffic, like any other commodity in

which a right of property exists. And Congress, under its general

power to regulate commerce with foreign nations, may prescribe what

article of merchandise shall be admitted, and what excluded ; and may
therefore admit, or not, as it shall seem best, the importation of ardent
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spirits. And inasmuch as the laws of Congress authorize their impor-

tation, no State has a right to prohibit their introduction.

But I do not understand the law of Massachusetts or Rhode Island

as interfering with the trade in ardent spirits while the article remains

a part of foreign commerce, and is in the hands of the importer for

sale, in the cask or vessel in which the laws of Congress authorize it

to be imported. These State laws act altogether upon the retail or

domestic traffic within their respective borders. The}' act upon the

article after it has passed the line of foreign commerce, and become a

part of the general mass of property in the State. These laws may,

indeed, discourage imports, and diminish the price which ardent spirits

would otherwise bring. But although a State is bound to receive and

to permit the sale by the importer of any article of merchandise which

Congress authorizes to be imported, it is not bound to furnish a market

for it, nor to abstain from the passage of an}' law which it may deem

necessary or advisable to guard the health or morals of its citizens,

although such law may discourage importation, or diminish the profits

of the importer, or lessen the revenue of the general government. And
if any State deems the retail and internal traffic in ardent spirits injurious

to its citizens, and calculated to produce idleness, vice, or debauchery, I

see nothing in the Constitution of the United States to prevent it from

regulating and restraining the traffic, or from prohibiting it altogether, if /
it thinks proper. Of the wisdom of this policy, it is not my province or

my purpose to speak. Upon that subject, each State must decide for

itself. I speak only of the restrictions which the Constitution and laws

of the United States have imposed upon the States. And as the laws of

Massachusetts and Khode Island are not repugnant to the Constitution

of the United States, and do not come in conflict with any law of Con-

gress passed in pursuance of its authority to regulate commerce with

foreign nations and among the several States, there is no ground upon
which this court can declare them to be void.

I now come to the New Ilampsliire case, in which a different prin-

ciple is involved, — the question, however, arising under the same
clause in the Constitution, and depending on its construction.

The law of New Hampshire prohibits the sale of distilled spirits, in

any quantity, without a license from the selectmen of the town in

which the party resides. The plaintiffs in error, who were merchants
in Dover, in New Hampshire, purchased a barrel of gin in Boston,
brought it to Dover, and sold it in the cask in which it was imported,

without a license from the selectmen of the town. For this sale they

were indicted, convicted, and fined, under the law above mentioned.
The power to regulate commerce among the several States is granted

to Congress in the same clause, and by the same words, as the power
to regulate commerce with foreign nations, and is coextensive with it.

And, according to the doctrine in Broicn v. Maryland, the article in

question, at the time of the sale, was subject to the logiolation of

Congress.
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The present case, however, differs from Brown v. The State of Mary-,

land in this, — that the former was one arising out of commerce with

foreign nations, which Congress had regulated by law ; whereas the

present is a case of commerce between two States, in relation to which

Congress has not exercised its power. Some Acts of Congress have

indeed been referred to in relation to the coasting trade. But thej- are

evidently intended merely to prevent smuggling, and do not regulate

imports or exports from one State to another. This case differs also

from the cases of Massachusetts and Rhode Island ; because, in these

two cases, the laws of the States operated Upon the articles after they

had passed beyond the limits of foreign commerce, and consequently

were beyond the control and power of Congress. But the law of New
Hampshire acts directly upon an import from one State to another,

while in the hands of the importer for sale, and is therefore a regula-

tion of commerce, acting upon the article while it is within the ad-

mitted jurisdiction of the general government, and subject to its control

and regulation.

The question therefore brought up for decision is, whether a State

is prohibited by the Constitution of the United States from making an}'

regulations of foreign commerce, or of commerce with another State,

although such regulation is confined to its own territory and made for

its own convenience or interest, and does not come in conflict with any

law of Congress. In other words, whether the grant of power to Con-

gress is of itself a prohibition to the States, and renders all State laws

upon the subject null and void. This is the question upon which the

case turns ; and I do not see how it can be decided upon an}- other

ground, provided we adopt the line of division between foreign and

domestic commerce as marked out by the court in Brown v. The State

of Maryland. I proceed, therefore, to state my opinion upon it.

It is well known that upon this subject a difference of opinion has

existed, and still exists, among the members of this court. But with

every respect for the opinion of my brethren with whom I do not

agree, it appears to me to be very clear, that the mere grant of power

to the general government cannot, upon any just principles of construc-

tion, be construed to be an absolute prohibition to the exercise of an}'

power over the same subject by the States. The controlling and

supreme power over commerce with foreign nations and the several

States is undoubtedly conferred upon Congress. Yet, in my judgment,

the State may, nevertheless, for the safety or convenience of trade, or

for the protection of the health of its citizens, make regulations of com-

merce for its own ports and harbors, and for its own territory- ; and

such regulations are valid unless the}' come in conflict with a law

of Congress. Such evidently, I think, was the construction which the

Constitution universally received at the time of its adoption, as appears

from the legislation of Congress and of the several States ; and a care-

ful examination of the decisions of this court will show, that, so far

from sanctioning the opposite doctrine, they recognize and maintain

the power of the States.
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The language in which the grant of power to the general government

is made, certainly furnishes no warrant for a ditterent construction,

and there is no prohibition to the States. Neither can it be inferred

by comparing the provision upon this subject with those that relate to

other powers granted b}' the Constitution to the general government.

On the contrary, in many instances, after the grant is made, the Con-

stitution proceeds to prohibit the exercise of the same power by the

States in express terms ; in some cases absolute!}-, in others without the

consent of Congress. And if it was intended to forbid the States from

making any regulations of commerce, it is difficult to account for the

omission to prohibit it, when that prohibition has been so carefully and
distinctly inserted in relation to other powers, where the action of the

State over the same subject was intended to be entirely excluded. But
if, as I think, the framers of the Constitution (knowing that a multi-

tude of minor regulations must be necessar}', which Congress amid its

great concerns could never find time to consider and provide) intended

merely to make the power of the Federal government supreme upon
this subject over that of the States, then the omission of any prohibi-

tion is accounted for, and is consistent with the whole instrument. The
supremacy of the laws of Congress, in cases of collision with State

laws, is secured in the article which declares that the laws of Congress,

passed in pursuance of the powers granted, shall be the supreme law ;./

and it is only where both governments may legislate on the same sub-

ject that this article may operate. For if the mere grant of power to

the general government was in itself a prohibition to the States, there

would seem to be no necessity for providing for the supremacy of the

laws of Congress, as all State laws upon the subject would be ipso facto
void, and there could, therefore, be no such thing as conflicting laws,

nor any question about the supremacy of conflicting legislation. It is

only where both may legislate on the subject that the question can
arise.

I have said that the legislation of Congress and the States has con-

formed to this construction from the foundation of the government.
This is sufficiently exemplified in the laws in relation to pilots and
pilotage, and the health and quarantine laws.

In relation to the first, they are admitted on all hands to belong to

foreign commerce, and to be subject to the regulations of Congress,

under the grant of power of which we are speaking. Yet they have
been continually regulated by the maritime States, as fully and entirely

since the adoption of the Constitution as they were before ; and there

is but one law of Congress (5 Stats, at Large, 15.3) making any spe-

cific regulation upon the subject, and that passed as late as 1837, and
intended, as it is understood, to alter only a single provision of the

New York law, leaving the residue of its provisions entirely untouched.
It is true, that the Act of 1789 (1 Stats, at Large, 54) provides that

pilots shall continue to be regulated by the laws of the respective States

then in force, or which may thereafter be passed, until Congress shall
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make provision on the subject. And undoubtedl}' Congress had the

power, by assenting to the State laws then in force, to make them its

own, and thus make the previous regulations of the States the regula-

tions of the general government. But it is equall}' clear, that, as to all

future laws b}' the States, if the Constitution deprived them of the

power of making any regulations on the subject, an Act of Congress

could not restore it. For it will hardly be contended that an Act of

Congress can alter the Constitution, and confer upon a State a power

which the Constitution declares it shall not possess. And if the grant

of power to the United States to make regulations of commerce is a

prohibition to the States to make any regulation upon the subject, Con-

gress could no more restore to the States the power of which it was

thus deprived, than it could authorize them to coin money, or make
paper mone}- a tender in the payment of debts, or to do any other act

forbidden to them by the Constitution. Ever}' pilot law in the com-

mercial States has, it is believed, been either modified or passed since

the Act of 1789 adopted those then in force; and the provisions since

made are all void, if the restriction on the power of the States now con-

tended for should be maintained ; and the regulations made, the duties

imposed, the securities required, and penalties inflicted by these various

State laws are mere nullities, and could not be enforced in a court of

justice. It is hardly necessary to speak of the mischiefs which such a

construction would produce to those who are engaged in shipping,

navigation, and commerce. Up to this time their validitj- has never

been questioned. On the contrary, they have been repeatedly recog-

nized and upheld by the decisions of this court; and it will be difficult

to show how this can be done, except upon the construction of the

Constitution which I am now maintaining. So, also, in regard to

health and quarantine laws. They have been continually passed by

the States ever since the adoption of the Constitution, and the power

to pass them recognized by Acts of Congress, and the revenue officers

of the general government directed to assist in their execution. Yet

all of these health and quarantine laws are necessarily, in some degree,

regulations of foreign commerce in the ports and harbors of the State.

They subject the ship, and cargo, and crew to the inspection of a health

officer appointed by the State ; they prevent the crew and cargo from

landing until the inspection is made, and destroy the cargo if deemed

dangerous to health. And during all this time the vessel is detained

at tiie place selected for the quarantine ground b}- the State authority.

The expenses of these precautionary measures are also usually, and I

believe universally, charged upon tlie master, the owner, or the ship,

and the amount regulated by the State law, and not by Congress.

Now, so far as these laws interfere with shipping, navigation, or foreign

commerce, or impose burdens upon either of them, they are unques-

tionably regulations of commerce. Yet, as I have already said, the

power has been continually exercised by the States, has been continu-

ally recognized by Congress ever since the adoption of the Constitu-



CHAP. X.] LICENSE CASES. 1859

tion, aud constantly affirmed and supported b}- this court whenever the

subject came before it.

The decisions of this court will, also, in ni}- opinion, when carefullj'

examined, be found to sanction the construction I am maintaining. It

is not my purpose to refer to all of the cases in which this question has

been spoken of, but only to the principal and leading ones ; and, —
First, to Gibbons v. Ogden^ 9 Wheat. 1, because this is the case

usually referred to and relied on to prove the exclusive power of Con-

gress and the prohibition to the States. It is true that one or two
passages in that opinion, taken by themselves, and detached from the

context, would seem to countenance this doctrine. And, indeed, it has

always appeared to me that this controversy has mainl}' arisen out of

that case, and that this doctrine of the exclusive power of Congress, in

the sense in which it is now contended for, is comparativel}' a modern

one, and was never seriousl}- put forward in any case until after the

decision of Gibbons v. Ogden, although it has been abundantly dis-

cussed since. . . .

The court distinctly admits, on pages 205, 206, that a State may, in

the execution of its police and health laws, make regulations of com-

merce, but which Congress ma}- control. It is very clear, that, so far

as these regulations are merel}' internal, and do not operate on foreign

commerce, or commerce among the States, the}' are altogether inde-

pendent of the power of the general government and cannot be con-

trolled b}' it. The power of control, therefore, which the court speaks

of, presupposes that they are regulations of foreign commerce, or com-
merce among the States. And if a State, with a view to its police or

health, may make valid regulations of commerce which yet fall within

the controlling power of the general government, it follows that the

State is not absolutely prohibited from making regulations of foreign

commerce within its own territorial limits, provided they do not come
in conflict with the laws of Congress.

It has been said, indeed, that quarantine and health laws are passed
by the States, not by virtue of a power to regulate commerce, but by
virtue of their police powers, and in order to guard the lives and health

of their citizens. This, however, cannot be said of the pilot laws,

which are yet admitted to be equally vaiid. But what are the police

powers of a State ? They are nothing more or less than the powers of

government inherent in every sovereignty to the extent of its domin-
ions. And whether a State passes a quarantine law, or a law to punish
offences, or to establish courts of justice, or requiring certain instru-

ments to be recorded, or to regulate commerce within its own limits, in

every case it exercises the same power ; that is to saj', the power of

sovereignty, the power to govern men and things within the limits of its

dominion. It is by virtue of this power that it legislates; and its

authority to make regulations of commerce is as absolute as its power
to pass health laws, except in so far as it has been restricted by the

Constitution of the United States. And when the validity of a State

law making regulations of commerce is drawn into question in a judicial
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tribunal, the authorit}' to pass it cannot be made to depend upon the

motives that nia}' be supposed to have influenced the legislature, nor

can the court inquire whether it was intended to guard the citizens of

the State from pestilence and disease, or to make regulations of com-
merce for the interest and convenience of trade.

Upon this question, the object and motive of the State are of no
importance, and cannot influence the decision. It is a question of

power. Are the States absolutely pi'ohibited b}' the Constitution from

making any regulations of foreign commerce? If they are, then such

regulations are null and void, whatever may have been the motive of

the State, or whatever the real object of the law ; and it requires

no law of Congress to control or annul them. Yet the case of Gibbons

V. Ogden^ 9 Wheat. 1, unquestionably affirms that such regulations

may be made by a State, subject to the controlling power of Congress.

And if this may be done, it necessarily follows that the grant of power

to the Federal government is not an absolute and entire prohibition to

the States, but merel}' confers upon Congress the superior and control-

ling power. And to expound the particular passages hereinbefore

mentioned in the manner insisted upon by those who contend for the

prohibition, would be to make different parts of that opinion inconsist-

ent with each other,— an error which I am quite sure no one will ever

impute to the verj' eminent jurist by whom the opinion was delivered.

And that the meaning of the court in the case of Gibbons v. Ogden
was such as I have insisted on, is, I think, conclusively proved by the

case of Willson et al. v. 77ie Blackbird Creek Marsh Company, 2 Pet.

251 , 252. In that case, a dam authorized by a State law had been erected

across a navigable creek, so as to obstruct the commerce above it.

And the validity of the State law was objected to, on the ground that

it was repugnant to the Constitution of the United States, being a regu-

lation of commerce. But the court says :
" The repugnancy of the

law of Delaware to the Constitution is placed entirely on its repug-

nancy to the power to regulate commerce with foreign nations, and

among the several States ; a power which has not been so exercised as

to affect the question," and then proceeds to decide that the law of

Delaware could not " be considered as repugnant to the i30wer to regu-

late commerce in its dormant state, or as being in conflict with any

law passed on the subject."

The passages I have quoted show that the validity of the State law

was maintained because it was not in conflict with a law of Congress,

although it was confessedly within the limits of the power granted.

And it is worthy of remark, that the counsel for the plaintiff in error in

that case relied upon Gibbons v. Ogden, as conclusive authoritj- to

show the unconstitutionality of the State law, no doubt placing upon

the passages I have mentioned the construction given to them by those

who insist upon the exclusiveness of the power. This case, therefore,

was brought fully to the attention of the court. And the decision in

the last case, and IJie grounds on which it was placed, in m}' judgment,

show most clearly what was intended in Gibbons v. Ogden ; and that in
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that case, as well as in the case of Willson et al. v. Tlie Blackbird Creek

Marsh Company, the court held that a State law was not invalid

merely because it made regulations of commerce, but that its invalidity

depended upon its repugnancy to a law of Congress passed in pursu-

ance of the power granted. And it is worthy, also, of remark, that the

opinion in both of these cases was delivered by Chief Justice Marshall,

and I consider his opinion in the latter one as an exposition of what he

meant to decide in the former.

In the case of the City of New York v. lliln, 11 Pet. 130, the ques-

tion as to the power of the States upon this subject was very fully dis-

cussed at the bar. But no opinion was expressed upon it by the court,

because the case did not necessarily involve it, and there was great

diversity of opinion on the bench. Consequently the point was left

open, and has never been decided in any subsequent case in this court.

For my own part, I have always regarded the cases ofGibbons v. Og-

den, 9 Wheat. 1, andWillson et al. v. The Blackbird Creek Marsh Com-

pany, 2 Pet. 245, as abundantly sufficient to sanction the construction

of the Constitution which in my judgment is the true one. Their cor-

rectness has never been questioned ; and I forbear, therefore, to remark

on the other cases in which this subject has been mentioned and

discussed.

It may be well, however, to remark, that in analogous cases, where,

by the Constitution of the United States, power over a particular sub-

ject is conferred on Congress without any prohibition to the States, the

same rule of construction has prevailed. Thus in the case of Houston

V. Moore, 5 Wheat. 1, it was held that the grant of power to the Federal

government to provide for organizing, arming, and disciplining the

militia, did not preclude the States from legislating on the same subject,

provided the law of the State was not repugnant to the law of Con-

gress. And ever}' State in the Union has continually legislated on the

subject, and I am not aware that the validit}' of these laws has ever

been disputed, unless the}- came in conflict with the law of Congress.

The same doctrine was held in the case of Sturges v. Crowninshiekl,

4 Wheat. 196, under the clause in the Constitution which gives to Con-

gress the power to establish uniform laws on the subject of bankrupt-

cies throughout the United States.

And in the case of Chirac v. Chirac, 2 Wheat. 269, which arose

under the grant of power to establish a uniform rule of naturalization,

where the court speak of the power of Congress as exclusive, they are

evidently merel}- sanctioning the argument of counsel stated in the pre-

ceding sentence, which placed the invalidity of the naturalization under

the law of Maryland, not solely upon the grant of power in the Consti-

tution, but insisted that the Maiylnnd law was " virtually repealed by

the Constitution of the United States, and the Act of naturalization

enacted by Congress." Undoubtedly it was so repealed, and the

opposing counsel in the case did not dispute it. For the law of the

United States covered everj' part of the Union, and there could not.

therefore, by possibility, be a State law which did not come in conflict

VOL. II.— 43
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with it. And, indeed, in this case, it might well have been doubted

whether the grant in the Constitution itself did not abrogate the power

of the States, inasmuch as the Constitution also provided that the citi-

zens of each State should be entitled to all the privileges and immuni-

ties of citizens in the several States ; and it would seem tobe hardl}'

consistent with this provision to allow any one State, after the adoption

of the Constitution, to exercise a power which, if it operated at all,

must operate beyond the territory of the State, and compel other

States to acknowledge as citizens those whom it might not be wilUng

to receive.

In referring to the opinions of those wlio sat here before us, it is but

justice to them, in expounding their language, to keep in mind the

character of the case the}' were deciding. And this is more especially

necessary in cases depending upon the construction of the Constitution

of the United States, where, from the great public interests which must

always be involved in such questions, this court have usually deemed it

advisable to state very much at large the principles and reasoning upon

which their judgment was founded, and to refer to and comment on the

leading points made by the counsel on cither side in the argument.

And I am not aware of any instance in which the court have spoken of

the grant of power to the general government as excluding all State

power over the subject, unless they were deciding a case where the

power had been exercised by Congress, and a State law came in conflict

with it. In cases of this kind, the power of Congress undoubtedly

excludes and displaces that of the State ; because, wherever there is

collision between them, the law of Congress is supreme. And it is in

this sense only, in my judgment, that it has been spoken of as exclu-

sive in the opinions of the court to which I have referred. The case

last mentioned is a striking example ; for tliere the language of the

court, affirming in the broadest terms the exclusiveness of tlie power,

evidentlv refers to the argument of counsel stated in the preceding

sentence.

Upon the whole, therefore, the law of New Hampshire is, in my

judgment, a valid one. For, although the gin sold was an import from

another State, and Congress have clearly the power to regulate such

importations, under the grant of power to regulate commerce among

the several States, yet, as Congress has made no regulation on the sub-

ject, the traffic in the article may be lawfully regulated by the State as

soon as it is landed in its territory, and a tax imposed upon it, or

a license required, or the sale altogether prohilnted, according to the

policy which the State may suppose to be its interest or duty to pursue.

The judgment of the State courts ought, therefore, in my opinion, to

be affirmed in each of the three cases before us. . . .
^

1 The court consisted at this time of nine judges. They appear to have been unani-

mous in the result of affirming the judgment below. As to two of the judges, Wayne
and McKiNLET, the report gives no indication of the grounds of their opinion.

Catkon, J., held, in the New Hampshire case, that the law was not defensible as a
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police regulation, but was good as a State regulation of commerce. He said :
" The

[New Hampshire] law and the decision apply equally to foreign and to domestic

spirit.'', as they must do on the principles assumed in support of the law. The assump-

tion is, that the police power was uot touched by the Constitution, but left to the States

as the Constitution found it. This is admitted ; and whenever a thing, from character

or condition, is of a description to be regulated by that power in the State, then the

regulation may be made by the State, and Congress cannot interfere. But this must

always depend on facts, subject to legal ascertainment, so that the injured may have

redress. And the fact must find its support in this, whether the prohibited article be-

longs to, and is subject to be regulated as part of, foreign commerce, or of commerce

among the States. If, from its nature, it does not belong to commerce, or if its con-

dition, from putrescence or other cause, is such when it is about to enter the State that

it no longer belongs to commerce, or, in other words, is not a commercial article, then

the State power may exclude its introduction. And as an incident to this power, a

State may use means to ascertain the fact. And here is the limit between the sov-

ereign power of the State and the Federal power. That is to say, that which does not

belong to commerce is within the jurisdiction of the police power of the State ; and

that which does belong to commerce is within the jurisdiction of the United States.

And to this limit mu.st all the general views come, as I suppose, that were suggested

in the reasoning of this court in tlie cases of Gibbons v. 0<jden, 9 Wheat. I ; Brown v.

The State of Maryland, 12 Wheat. 419; Xew York v. MUn, 11 Pet. 102

" What, then, is the assumption of the State courti Undoubtedly, in effect, that the

State had the power to declare what should be an article of lawful commerce in the

particular State ; and, having declared that ardent spirits and wines were deleterious

to morals and health, they ceased to be commercial commodities there, and that then

the police power attached, and consequently the powers of Congress could not inter-

fere. The exclusive State power is made to rest, not on the fact of the state or condition

of the article, nor that it is property usually passing by sale from hand to hand, but ou

the declaration found in the State laws, and asserted as the State policy, that it shall

be excluded from commerce. And by this means the sovereign jurisdiction in the

State is attempted to be created, in a case where it did not previously exist.

" If this be the true construction of the constitutional provision, then the paramount
power of Congress to regulate commerce is subject to a very material limitation

; for it

takes from Congress, and leaves with the States, the power to determine the com-
modities, or articles of property, which are the subjects of lawful commerce. Con-
gress may regulate, but the States determine what shall or shall not be regulated.

" Upon this theory, the power to regulate commerce, instead of being paramount over

the subject, would become subordinate to the .State police power; for it is obvious that

the power to determine the articles which may be the subjects of commerce, and thus

to circumscribe its scope and- operation, is, in effect, the controlling one. The police

power would not only be a formidable rival, but, in a struggle, must necessarilv tri.

umph over the commercial power, as the power to regulate is dependent upon the

power to fix and determine upon the suljjects to be regulated.
" The same process of legislation and reasoning atlopted by the State and its courts

could bring within the police powe- any article of consumption that a State might wish to

exclude, whether it ])elonged to that wliich was drank, or to food and clothing ; and with

nearly equal claims to propriety, a.s malt liquors, and the produce of fruits other than
grapes stand on no higher grounds than the light wines of this and other countries, ex-
cluded, in effect, by the law as it now stands. And it would be only another step to regu-

late real or supposed extravagance in food and clothing. And in this connection it may
be proper to say, that the three States, whose laws are now liefore us, had in view an
entire prohibition from use of spirits and wines of every description, and that their

main scope and object is to enforce exclusive temperance ns a policy of State, under
the belief that such a policy will best subserve the interests of society ; and that to this

end, more than to any other, has the sovereign power of these States been exerted ; for

it was admitted, on the argument, that no licenses are issued, and that exclusion

exists, 80 far as the laws can produce the result,— at least, in some of the States,—
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and that tliis was the policy of the law. For these reasons, I think the case cannot

depend on the reserved power in the State to regulate its own police. . . .

" Congress has stood by for nearly sixty years, and seen the States regulate the com-

merce of the whole country, more or less, at the ports of entry and at ail their borders,

witliout objection ; and for this court now to decide that the power did not exist in tlie

States, and that all tliey had done in this respect was void from the beginning, would

overthrow and annul entire codes of State legislation on tlie particular subject. We
would, by our decision, expunge more State laws and city corporate regulations than

Congress is likely to make in a century on the same subject, and on no better assump-

tion tlian that Congress and the State legislatures liad been altogether mistaken as to

their respective powers, for fifty years and more. If long usage, general acquiescence,

and the ai)sence of complaint, can settle tlie interpretation of the clause in question,

then it should be deemed as settled in conformity to tlie usage by the courts. . . .

" In proceeding on this moderate, and, as I think, prudent and proper construction,

all further difficulty will be obviated in regard to the admission of property into the

States ; tliis the States may regulate, so tiiey do not tax ; and if tlie States (or any

one of them) abuse the power. Congress can interfere at jtleasure, and remedy the

evil; nor will the States have any right to complain. And so the courts can interfere

if the States assume to exercise an excess of power, or act on a subject of commerce
that is regulated by Congress. As already stated, it is hardly possible for Congress to

deal at all with the details of this complicated matter.

" The case before us presents a fair illustration of the difficulty ; all vendors of

spirits produced in New Hampshire, are compelled to be licensed before they can law-

fully sell ; this is not controverted, and cannot be. To hold that the State license law

was void, as respects spirits coming in from other States as articles of commerce,

would open the door to an almost entire evasion, as the spirits might be introduced iu

the smallest divisible quantities that the retail trade would require; the consequence

of which v\-ould be, that the dealers in New Hampshire would sell only spirits jtro-

duced in other States, and that the products of New Hampshire would find an unre-

strained market in the neighboring States having similar license laws to those of New
Hampshire."

As regards the Massachusetts and Rhode Island cases, Catron, J., disposed of

them by applving the principle of Brown v. Maryland, that the article had ceased to

have the character of an " import."

Nelson, J., simplv " concurred in the opinions delivered by the Chief Justice and

Mr. JrsTiCE Catron."

Woodbury, J., also thought that the power of Congress was not exclusive, but

the ground of his opinion in this case was that these were not regulations of foreign

or interstate commerce, but police regulations, not conflicting with any Act of Con-

gress, — " regulations of the police or internal commerce .of the State itself." "The

idea . . . that a prohibition to sell would be tantamount to a prohibition to import,

does not seem to me either logical or founded in fact. For even under a prohibition to

sell, a person could import, as he often does, for his own consumption and that of his

family and plantations ; and also, if a merchant, extensively engaged iu commerce,

oftendoes import articles with no view of selling them here, but of storing them for a

higher and more suitable market."— p. 620. " Tho appreliension that the States, by

tliese license systems, are likely to impair the freedom of trade between each other, is

hardly verified by the experience of a hnlf-cen'ury. Their conduct has been so liberal

and just thus far on this matter, as never to liave called for the legislation of Congress,

which it clearly has the power to make in respect to the commerce between the States,

whenever any occasion shall require its interposition to check imprudences or abuses

on the part of any one of them towards the citizens of another."— p. 626.

All tliese laws are to be supported, Mr. Justice Woodbury declared, on the ground

of " the reserved rights of the States." " The power to forbid the sale of tilings is

surely as extensive, and rests on as broad principles of public security and sound

morals, as that to exclude persons. And yet who does not know that slaves have been

prohibited admittance by many of our States, whether coming from their neighbors or
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THE PASSENGER CASES.

SMITH V. TURNER. NORRIS v. BOSTON.

Supreme Court of the United States. 1848.

[7 Howard, 283 ; 8. C. 17 Curtis's Decisions, 122.] i

These were writs of error, the first to the Court for the Trial of

Impeachments, &c., of the State of New York, the second, to tlie

Supreme Judicial Court of the State of Massachusetts, under the

25th section of the Judiciarj' Act of 1789, 1 Stats, at Large, 85. The

cases will be found succinctl}- but clearly stated in the opinions of

Justice M'Lean, on page 122, of Justice Catrox, on page 167, and

of Justice Grier on page 185.

The case of Smith v. Turner was argued at December term, 1815, by

Webster and Z>. B. Ogden, for the plaintiff in error, and by Willis Hall

and John Van Buren^ for the defendant in error ; at December term,

1847, by the same counsel upon each side ; and at December term,

1848, by Johi Van JBiiren, for the defendant in error.

The case oi H'orris v. The City of Boston^ was argued at December

term, 1846, by Webster and Choate, for the plaintiff in error, and by

Davis^ for the defendant in error ; at December term, 1847, by Choate,

abroad' And which of them cannot forbid their soil from being polluted by incendi-

aries and felons from any quarter? "— p. 629.

McLean, J., supported all of the State laws as being police regulations, not regula-

tions of commerce, and not in conflict with any law of Congress. " When in the appro-

priate exercise of these Federal and State powers, contingently and incidentally, tlieir

lines of action run into each other ; if the State power be necessary to the preservation

of the morals, the health, or safety of the community, it must be maintained. But tiiis

exigency is not to be founded on any notions of commercial policy, or sustained by a

course of reasoning about that which may be supposed to affect, in some degree, the

public welfare. The import must be of such a character as to produce, by its admis-

sion or use, a great physical or moral evil."— p. .592.

Grier, J., " concurred mainly " with McLean, J., and held that "the States have a
right to prohibit the sale and consumption of an article of commerce which they be-

lieve to be pernicious in its effects and the cause of disease, pauperism, and crime."—
p. 631. He thought that the question whether Congress had an exclusive power to

regulate interstate and foreign commerce was not necessarily involved. "All these

things are done . . . because police laws for the -preservation of health, prevention of

crime, and protection of the public welfare, must of necessity have full and free opera-

tion, according to the exigency wliich requires their interference."— p. 632.

Daniel, .J., held all the laws to be legitimate regulations of the State's internal

affairs,— the mere regulation of sales. He denied the d< ctrine of Brown v. Marijland^

as to the right of the importer to sell what he had brought in,— herein differing, as

he declared, from " the majority of the judges."

For a careful abstract of the opinions in this case, see the dissenting opinion of Mb.
Justice Gray, in Lcisy v. Hnrdin, 13.5 U. S. 135-147; infra, p. 2104.

Both the Chief .Jcstice and Mr. .Tustice Woodbury subsequently said (
The Pas-

senger Cases, 7 Howard, pp. 470 and 559), that a majority of the judges in The License

Cases, held that the power of Congress wa.s not exclusive. — Ed.
^ The case is taken from Curtis's Decisions. — Ed.
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for the plaintiff in error ; and at December term, 1848, by Webstei- and

•T". Prescott Hall^ for the plaintiff in error, and by Davis and Ashnam,
for the defendant in error.

Smith v. Turner.

M'Lean, J. Under the general denomination of health laws in

New York, and b}- the 7th section of an Act relating to the marine

hospital, it is provided, that " the health commissioners shall demand
and be entitled to receive, and in case of neglect or refusal to pa}-,

shall sue for and recover, in his name of office, the following suras from

the master of every vessel that shall arrive in the port of New York,

namely: 1. From the master of ever}' vessel from a foreign port, for

himself and each cabin passenger, $1.50 ; for each steerage passenger,

mate, sailor, or mariner, $1. 2. From the master of each coasting

vessel, for each person on board, $0.25 ; but no coasting vessel fiom

the States of New Jersey, Connecticut, and Rhode Island shall pa}- for

more than one voyage in each month, computing from the first voyage

in each year."

The 8th section provides that the money so received, shall be de-

nominated "hospital moneys." And the 9th section gives "each
master paying hospital moneys, a right to demand and recover from

each person the sum paid on his account." The 10th section declares

any master, who shall fail to make the above payments within twenty-

four hours after the arrival of his vessel in the port, shall forfeit the

sum of $100. By the 11th section, the commissioners of health are

required to account annually to the comptroller of the State for all

moneys received by them for the use of the marine hospital ;
" and if

such money shall, in any one year, exceed the sum necessary to defray

the expenses of their trust, including their own salaries, and exclusive

of such expenses as are to bfe borne and paid as a part of the contin-

gent charges of the city of New York, they shall pay over such surplus

to the treasurer of the Society for the Reformation of Juvenile Delin-

quents in the city of New York, for the use of the society."

The plaintiff in error was master of the British ship " Henry Bliss,"

•which vessel touched at the port of New York in the month of June,

1841, and landed 290 steerage passengers. The defendant in error

brought an action of debt on the statute against the plaintiff, to re-

cover $1 for each of the above passengers. A demurrer was filed, on

the ground that the statute of New York was a regulation of com-

merce, and in conflict with the Constitution of the United States. The

Supreme Court of the State overruled the demurrer, and the Court of

Errors affirmed the judgment. This brings before this court, under the

25th section of the Judiciary Act, the constitutionality of the New Yoik

statute.

I will consider the case under two general heads : 1. Is the power of

Congress to regulate commerce an exclusive power? 2. Is the statute

of New York a regulation of commerce? . . .
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Whether I consider the nature and object of the commercial power,

the class of powers with which it is placed, the decision of this court in

the case of Gibbons v. Oyden^ 9 Wheat. 1, reiterated in Brown v. The

Slate of Maryland^ 12 Wheat. 419, and often reasserted by Mr. Justice

vStory, wlio participated in those decisions, I am brought to the con-

clusion that the power "to regulate commerce with foreign nations,

and among the several States," by the Constitution, is exclusively

vested in Congress-

I come now to inquire, under the second general proposition, Is the

statute of New York a regulation of foreign commerce?

All commercial action within the limits of a State, and which does

not extend to any other State or foreign country, is exclusively under

State regulation. Congress have no more power to control this than a

State has to regulate commerce " with foreign nations and among the

several States." And yet Congress may tax the property within a

State, of ever}' description, owned b}' its citizens, on the basis pro-

vided in the Constitution, the same as a State ma}' tax it. But if

Congress should impose a tonnage duty on vessels which pi}' between

ports within the same State, or require such vessels to take out a

license, or impose a tax on persons transported in them, the act would

be unconstitutional and void. But foreign commerce and commerce
among the several States, the regulation of which, with certain con-

stitutional exceptions, is exclusively vested in Congress, no State can

regulate.

In giving the commercial power to Congress, the States did not

part with that power of self-preservation which must be inherent in

every organized community. They may guard against the introduc-

tion of anything which may corrupt the morals, or endanger the

health or lives of their citizens. Quarantine or health laws have been

passed by the States, and regulations of police for their protection and
welfare. The inspection laws of a State apply chiefly to exports, and

the State may lay duties and imposts on imports or exports, to pay the

expense of executing those laws. But a State is limited to what
shall be "absolutely necessary" for that purpose. And still further

to guard against the abuse of this power, it is declared that " the net

produce of all duties and imposts laid by a State on imports or exports,

shall be for the use of the treasury of the United States; and all such

laws shall be subject to the revision and control of Congress."

The cautious manner in which the exercise of this commercial power
by a State is guarded, shows an extreme jealousy of it by the conven-

tion ; and no doubt the hostile regulations of commerce by the States,

under the confederation, had induced this jealousy. No one can read

this provision, and the one which follows it in relation to tonnage

duties, without being convinced that they cover, and wore intended to

cover, the entire subject of foreign commerce. A criticism on the term
"import," by which to limit the obvious meaning of this paragraph,

is scarcely admissible in construing so grave an instrument.
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Commerce is defined to be " an exchange of commodities." But this

definition does not convey the full meaning of the term. It includes

" navigation and intercourse." That the transportation of passengers

is a part of commerce, is not now an open question. In Gibbons v.

Ogden, this court say :
" No clear distinction is perceived between the

powers to regulate vessels in trans[)orting men for hire, and property

for hire." The provision of the Constitution, that " the migration or im-

portation of such persons as any of the States now existing shall think

proper to admit, shall not be prohibited by Congress prior to the year

1808," is a restriction on the general power of Congress to regulate

commerce. In reference to this clause, this court say, in the above

case :
" This section proves that the power to regulate commerce ap-

plies equally to the regulation of vessels employed in transporting

men who pass from place to place voluntarily, and to those who
pass involuntaril}'."

To encourage foreign emigration was a cherished polic3' of this coun-

try at the time the Constitution was adopted. As a branch of commerce,

the transportation of passengers has always given a profitable employ-

ment to our ships, and, within a few years past, has required an amount

of tonnage nearly equal to that of imported merchandise. Is this great

branch of our commerce left open to State regulation on the ground that

the prohibition refers to an import, and a man is not an import?

Pilot laws, enacted by tlie different States, have been referred to as

commercial regulations. That these laws do regulate commerce, to a cer-

tain extent, is admitted ; but from what authority do they derive their

force? Certainly, not from the States. By the fourth section of the

Act of the 7th of August, 1789, 1 Stats, at Large, 54, it is provided:

" That all pilots in the bays, inlets, rivers, harbors, and ports of the

United States, shall continue to be regulated in conformity with the

existing laws of the States respectively, wherein such pilots may be, or

with such laws as the States may respectively hereafter enact for the

purpose, until further legislative provision shall be made by Congress."

These State laws, by adoption, are the laws of Congress, and as such,

effect is given to them. So the laws of the States which regulate the

practice of their courts, are adopted by Congress to regulate the prac-

tice of the Federal courts. But these laws, so far as they are adopted,

are as mucli the laws of the United States, and it has often been so

held, as if they had been specially enacted by Congress. A repeal of

them by the State, unless future changes in the Acts be also adopted,

does not affect their force in regard to Federal action.

In the above instances, it has been deemed proper for Congress to

legislate, by adopting the law of the States. And it is not doubted that

this has been found convenient to the public service. Pilot laws were

in force in every commercial State on the seaboard when the Constitu-

tion was adopted ; and on the introduction of a new system, it was

prudent to preserve, as far as practicable, the modes of proceeding

with which the people of the different States were familiar. In regard
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to pilots, it was not essential that the laws should, be uniform, — their

duties could be best regulated by an authority acquainted with the local

circumstances under which they were performed ; and the fact that the

same system is continued, shows that the public interest has required

no change.

No one has yet drawn the line clearly, because, perhaps, no one can

draw it, between the commercial power of the Union, and the municipal

power of a State. Numerous cases have arisen, involving tiiese powers,

which have been decided, but a rule has necessarily been observed as

applicable to the circumstances of each case. And so must every case

be adjudged. A State cannot regulate foreign commerce, but it may do

many things which more or less affect it. It may tax a ship or other

vessel used in commerce the same as other property owned by its citi-

zens. A State may tax the stages in which the mail is transported

;

but this does not regulate the conveyance of the mail any more than

taxing a ship regulates commerce. And yet, in both instances, the tax

on the property in some degree affects its use.

An inquiry is made whether Congress, under " the power to regulate

commerce among the several States," can impose a tax for the use of

canals, railroads, turnpike roads, and bridges, constructed by a State, or

its citizens? I answer, that Congress has no such power. The United

States cannot use any one of these works without paying the customary

tolls. The tolls are imposed, not as a tax, in the ordinary sense of

that term, but as compensation for the increased facility afforded b\'

the improvement.

The Act of New York now under consideration is called a health

law. It imposes a tax on the master and ever}' cal)in passenger of a

vessel from a foreign port of Si.50 ; and of Si on the mate, each steer-

age passenger, sailor, or mariner. And the master is made responsible

for the tax, he having a right to exact it of the others. The funds so

collected are denominated hospital monejs, and are applied to tiie use

of the marine hospital ; the surplus to be paid to the treasurer of the

Society for the Reformation of Juvenile Delinquents in the city of New
York, for the use of that societ}-.

To call this a health law would seem to be a misapplication of the

term. It is difficult to perceive how a health law can be extended to

the reformation of juvenile offenders. On tiie same principle, it ma}' be

made to eml)race all offenders, so as to pay the expenses incident to an

administration of the criminal law. And with the same i)roprietv, it

may include tiie expenditures of any branch of the civil administration

of the city of New York, or of the State. In fact, I can see no principle

on which the fund can be limited, if it may be used as authorized l>y the

Act. The amount of the tax is as much witliin the discretion of the

Legislature of New York as the objects to wliich it may be applied.

It is insisted, that if the Act, as regards the hospital fund, be within

the power of the State, the application of a part of the fund to other

objects, as provided in the Act, caimot make it unconstitutional. This
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argument is unsustainable. If the State lias power to impose a tax to

defray the necessary expenses of a health regulation, and this power

being exerted, can the tax be increased so as to defray the expenses

of the State government? This is within the principle asserted.

The case of TJie City of New York v. Miln, 11 Pet. 102, is relied on

with great confidence, as sustaining the Act in question. As I assented

to the points ruled in tliat case, consistency, unless convinced of having

erred, will compel me to support the law now before us, if it be the same

in principle. The law in Miln's case required that " the master or com-

mander of any ship or other vessel arriving at the port of New York
shall, within twenty-four hours after his arrival, make a report, in writ-

ing, on oath or affirmation, to the mayor of the cit}- of New York, of

the name, place of birth, and last legal settlement, age, and occupation of

ever}' person brought as a passenger ; and of all persons permitted to

land at an}- place during the voyage, or go on board of some other ves-

sel, with the intention of proceeding to said cit}' ; under the penalty on

such master or commander, and the owner or owners, consignee or con-

signees, of such ship or vessel, severall}' and respectively, of S75 for

each individual not so reported." And the suit was brought against

Miln, as consignee of the ship " Emil}-," for the failure of the master to

make report of the passengers on board of his vessel.

In their opinion, this court sa}' :
" The law operated on the territory

of New York, over which that State possesses an acknowledged and

undisputed jurisdiction for every purpose of internal regulation ;
" and

" on persons whose rights and duties are rightfully prescribed and con-

trolled by the laws of the respective States, within whose territorial

limits they are found." This law was considered as an internal police

regulation, and as not interfering with commerce.

A duty was not laid upon the vessel or the passengers, but the report

only was required from the master, as above stated. Now, every State has

an unquestionable right to require a register of the names of the persons

who come within it to reside temporarily or permanently. This was a

precautionary measure to ascertain the rights of the individuals, and

the obligations of the public, under any contingency which might occur.

It opposed no obstruction to commerce, imposed no tax or delay, but

acted upon the master, owner, or consignee of the vessel, after the ter-

mination of the voyage, and when he was within the territory of the

State, mingling with its citizens, and subject to its laws.

But the health law, as it is called, under consideration, is altogether

different in its objects and means. It imposes a tax or duty on the

passengers, officers, and sailors, holding the master responsiI)Ie for the

amount at the immediate termination of the voyage, and, necessarih',

before the passengers have set their feet on land. The tax on each

passenger, in the discretion of the legislature, might have been $5 or

SlO, or any other sum. amounting even to a prohibition of the trans-

portation of passengers ; and the professed object of the tax is as well

for the benefit of juvenile offenders as for the marine hospital. And it
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is not denied that a considerable sum thus received has been applied to

the former object. The amount and application of this tax are on!}-

important to show the consequences of the exercise of this power by

the States. The principle involved is vital to the commercial power of

the Union.

The transportation of passengers is regulated by Congress. More

than two passengers for every five tons of the ship or vessel are pro-

hibited, under certain penalties ; and the master is required to report to

the collector a list of the passengers from a foreign port, stating the age,

sex, and occupation of each, and the place of their destination. In

England, the same subject is regulated by Act of Parliament, and the

same thing is done, it is believed, in all commercial countries. If the

transportation of passengers be a branch of commerce, of which there

can be no doubt, it follovvs that the Act of New York, in imposing this

tax, is a regulation of commerce. It is a tax upon a commercial opera-

tion, — upon what may, in effect, be called an import. In a com-

mercial sense, no just distinction can be made, as regards the law in

question, between the transportation of merchandise and passengers.

For the transportation of both, the ship-owner realizes a profit, and

each is the subject of a commercial regulation by Congress. When
the merchandise is taken from the ship, and becomes mingled with tlie

property of the people of the State, like other property, it is subject to

the local law ; but until this shall take place, the merchandise is an im-

port, and is not subject to the taxing power of the State, and the same
rule applies to passengers. When they leave the ship and mingle with

the citizens of the State, they become subject to its laws.

In Gibbons v. Ogdeii, the court held that the Act of laying " duties

or imposts on imports or exports " is derived from the taxing power ;

and they la}- much stress on the fact that this power is given in the

same sentence as the power to " lay and collect taxes." "The power,"
they say, " to regulate commerce is given " in a separate clause, '• as

being entirely distinct from the right to levy taxes and imposts, and as

being a new power, not before conferred ; " and they remark, that, had
not the States been prohibited, they might, under the power to tax, have
levied " duties on imports or exports." 9 Wheat. 201.

The Constitution requires that all " duties and imposts shall be uni-

form," and declares that " no preference shall be given by any regulation

of commerce or revenue to the ports of one State over those of another."

Now, it is inexplicable to me how thirteen or more independent Slates

could tax imports under these provisions of the Constitution. The tax
must be uniform throughout the Union ; consequently, the exercise of
the power by any one State would be unconstitutional as it would de-
stroy the uniformity of the tax. To secure this uniformity was one of

the motives which led to the adoption of the Constitution. Tiie want
of it produced collisions in the commercial regulations of the States.

But if, as is contended, those provisions of the Constitution operate

only on the Federal government, and the States are free to regulate
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commerce bj' taxing its operations in all cases where they are not ex-

pressl}- prohibited, the Constitution has failed to accomplish the great

object of those who adopted it.

These provisions impose restrictions on the exercise of the commer-

cial power, which was excliisiveh' vested in Congress ; and it is as bind-

ing on the States as any other exclusive power with which it is classed

iu the Constitution.

It is immaterial under what power duties on imports are imposed.

That they are the principal means b^- which commerce is regulated, no

one can question. Whether duties shall be imposed with the view to

protect our manufactures, or for purposes of revenue only, has aUva3s

been a leading subject of discussion in Congress ; and also what for-

eign articles may be admitted free of duty. The force of the argument,

that things untouched by the regulating power have been equally con-

sidered with those of the same class on which it has operated, is not

admitted by the counsel for the defendant. But does not all experience

sustain the argument? A large amount of foreign articles brought into

this country for several years, have been admitted free of duty. Have
not these articles been considered b}' Congress? The discussion in

both Houses of Congress, the report b}- the committees of both, and

the laws that have been enacted, show that thej- have been duly

considered.

Except to guard its citizens against diseases and paupers, the muni-

cipal power of a State cannot prohibit the introduction of foreigners

brought jto this country under the authority of Congress. It may den3-

to them a residence, unless they shall give security- to indemnify the

public should they become paupers. The slave States have the power,

as this court held in Groves v. Slaughter, to prohibit slaves from being

brought into them as merchandise. But this was on the ground that

such a prohibition did not come within the power of Congress " to

regulate commerce among the several States." It is suggested that,

under this view of the commercial power, slaves may be introduced

into the free States. Does any one suppose that Congress can ever

revive the slave-trade? And if this were possible, slaves, thus intro-

duced, would be free.

As early as May 27, 1796, 1 Stats, at Large, 474, Congress enacted,

that " ihe President be authorized to direct the revenue-officers com-

manding forts and revenue cutters, to aid in the execution of quarantine,

and also in the execution of tlie health laws of the States respectively."

And by the Act of Feb. 25, 1799, 1 Stats, at Large, 619, which re-

pealed the above Act, more enlarged provisions were enacted, requiring

the revenue-officers of the United States to conform to and aid in the

execution of the quarantine and health laws of the States. In the first

section of this law there is a proviso that " notliing therein shall enable

any State to collect a dutv of tonnage or impost without the consent of

Congress." A proviso limits the provisions of the Act into which it is

introduced. But this proviso ma^' be considered as not restricted to
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this purpose. It shows with what caution Congress guarded the com-
mercial power, and it is an authoritative provision against its exercise

by the States. An impost, in its enkirged sense, means any tax or

tribute imposed by authorit}', and applies as well to a tax on persons

as to a tax on merchandise. In this sense it was no doubt used in

tlic! above Act. Any other construction would be an imputation on the

iuLolIigence of Congress.

If this power to tax passengers from a foreign country belongs to a

State, a tax, on the same principle, may be imposed on all persons

coining into or passing through it from any other State of the Union.

And the New York statute does in fact lay a tax on passengers on

board of any coasting-vessel wliich arrives at the port of New York,

with an exception of passengers in vessels from New Jersey, Connec-

ticut, and Rliode Island, who are required to pay for one trip in each

month. All other passengers pay the tax every trip.

If this ma}- be done in New York, every other State may do the

same, on all the lines of our internal navigation. Passengers on a

steamboat which plies on the Ohio, the Mississippi, or on any of our

other rivers, or on the lakes, may be required to pay a tax, imposed at

the discretion of each State within which the boat shall touch. And
the same principle will sustain a right in every State to tax all persons

who shall pass through its territory on railroad cars, canal boats, stages,

or in any other manner. This would enable a State to establish and
enforce a non-intercourse with everj- other State.

^

The ninth section of the first article of the Constitution declares

:

" Nor shall vessels bound to or from one State, be obliged to enter,

clear, or pay duties in another." But if the commercial power of the
Union over foreign commerce does not exempt passengers brought into

the country from State taxation, they can claim no exemption under
the exercise of the same power among the States. In McCuUoch v.

The State of Maryland, 4 Wheat. 431, this court say : " That there is

a plain repugnance in conferring on one government a power to control

the constitutional measures of another, which other, with respect to those
very measures, is declared to be supreme over that which exerts the

control, is a proposition not to be denied."

The officers and crew of the vessel are as much the instruments of
commerce as the ship, and yet they are taxed under this healtli law of
New York as such instruments. The passengers are taxed as passen-
gers, being the subjects of commerce from a foreign country. By the
fourteenth article of the treaty of 1794, 8 Stats, at Large, 116, with
P^ngland, it is stipulated that the people of each conntrv mav freely

come, with llu-ir ships and cargoes, to the other, subject only to the
laws and statutes of the two countries respectively. The statutes here
referred to are those of the Federal government, and not of tlie States.

The general government only is known in our foreign intercourse.

^ See Crandall y. Nevada, supra, p. 1364. — Ed.
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By the fortj'-sixth section of the Act of March, 1779, 1 Stats, at

Large, G61, the wearing apparel and other personal baggage, and the

tools or implements of a mechanical trade, from a foreign port, are ad-

mitted free of duty. These provisions of the treaty and of the Act are

still in force, and they have a strong bearing on this subject. They
are, in effect, repugnant to the Act of New York.

It is not doubted that a large portion, perhaps nine-tenths, of the

foreign passengers landed at the port of New York pass through the

State to other places of residence. At such places, therefore, pauper-

ism must be increased much more by the influx of foreigners than in

the city of New York. If, by reason of commerce, a burden is thrown

upon our commercial cities, Congress should make suitable provisions

for their relief. And I have no doubt this will be done.

The police power of the State cannot draw within its jurisdiction ob-

jects which lie beyond it. It meets the commercial power of the Union
in dealing with subjects under the protection of that power, yet it can

only be exerted under peculiar emergencies, and to a limited extent.

In guarding the safety, the health, and morals of its citizens, a State is

resti'icted to appropriate and constitutional means. If extraordinary

expense be incurred, an equitable claim to an indemnity can give no

power to a State to tax objects not subject to its jurisdiction.

The Attorney-General of New York admitted that if the commercial

power were exclusively vested in Congress, no part of it can be exer-

cised by a State. The soundness of this conclusion is not only sus-

tainable by the decisions of this court, but by ever\- approved rule

of construction. That the power is exclusive seems to be as fully

established as an}' other power under the Constitution which has been

controverted.

A tax or duty upon tonnage, merchandise, or passengers is a regula-

tion of commerce, and cannot be laid by a State, except under the

sanction of Congress and for the purposes specified in the Constitution.

On the subject of foreign commerce, including the transportation of pas-

sengers, Congress have adopted such regulations as they deemed proper,

taking into view our relations with other countries. And this covers the

whole ground. The Act of New York which imposes a tax on passen-

ers of a ship from a foreign port, in the manner provided, is a regulation

of foreign commerce, which is exclusively vested in Congress ; and the

Act is, therefore, void.

NoRRis V. City of Boston.

This is a writ of error, which brings before the court the judgment of

the Supreme Court of the State of Massachusetts.

" An Act relating to alien passengers," passed the 20th of April,

1837, by the Legislature of Massachusetts, contains the following

provisions :
—

" § 1. When any vessel shall arrive at any port or harbor within

this State, from any port or place without the same, with alien pas-
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sengers on board, the officer or officers whom the ma3-or and alder-

men of the city, or the selectmen of the town, where it is proposed

to land such passengers, are hereby authorized and required to ap-

point, shall go on board such vessels and examine into the condition of

said passengers.

" § 2. If, on such examination, there shall be found, among said

passengers, any lunatic, idiot, maimed, aged, or infirm person, incom-

petent, in the opinion of the officer so examining, to maintain them-

selves, or who have been paupers in an}- other countiy, no such alien

passenger shall be permitted to land, until the master, owner, con-

signee, or agent of such vessel shall have given to such city or town a

bond in the sum of $1,000, with good and sufficient security, that no

such lunatic or indigent passenger shall become a city, town, or State

charge within ten years from the date of said bond.

" § 3. No alien passenger, other than those spoken of in the pre-

ceding section, shall be permitted to land, until the master, owner,

consignee, or agent of such vessel shall pay to the regularly appointed

boarding officer the sum of two dollars for each passenger so landing

;

and the money so collected shall be paid into the treasury of the city or

town, to be appropriated, as the city or town may direct, for the support

of foreign paupers."

The plaintiff being an inhabitant of St. John's, in the Province of

New Brunswick and Kingdom of Great Britain, arriving in the port

of Boston, from that place, in command of a schooner called "The
Union Jack," which had on board nineteen alien passengers, for each

of which two dollars were demanded of the plaintiff, and paid l)y him,

on protest that the exaction was illegal. An action being brought, to

recover back this money, against the city of Boston, in the Court of

Common Pleas, under tlie instructions of the court, the jury found a

verdict for the defendant, on which judgment was entered, and which

was affirmed on a writ of error to the Supreme Court.

Under the first and second sections of tlie above Act, the persons ap-

pointed ma}' go on board of a ship from a foreign port, wliich arrives at

the port of Boston witli alien passengers on lioard, and examine vvliother

any of them are lunatics, idiots, maimed, aged, or infirm, incompetent

to maintain themselves, or have been paupers in any other country, and

not permit such persons to be put on shore, unless security shall be

given that the}' shall not become a city, town, or State charge. This

is the exercise of an unquestionable power in the State to protect itself

from foreign paupers and otlier persons who would be a public cluargc ;

but the nineteen alien passengers for whom the tax was paid did not

come, nor any one of them, within the second section. The tax of two

dollars was paid by the master for each of these passengers before they

were permitted to land. This according to the view taken in the above

case of Smith v. Turner, w-as a regulation of commerce, and not being

within the power of the Statfi, the Act imposing the tax is void.

The fund thus raised was no doubt faithfully applied for the support
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of foreign paupers, but the question is one of power, and not of policy-.

The judgment of the Supreme Court, in my opinion, should be reversed,

and tliis cause be remanded to that court, with instructions to carry out

the judgment of this court.

NoKRis V. City of Boston, and Smith v. Turner.

Wayne, J. I agree with Mr. Justice M'Lean, Mr. Justice Catron,

Mr. Justice M'Kinley, and Mr. Justice Grier, that the laws of Mas-
sachusetts and New York, so far as tlie^' are in question in tliese cases,

are unconstitutional and void. I would not say so if I had any, the

least, doubt of it ; for, I think it obligatory upon this court, when there

is a doubt of the unconstitutionality of a law, that its judgment should

be in favor of its validity. I have formed my conclusions in these cases

with this admission constantly in mind.

Before stating, however, what thej- are, it will be well for me to say

that the four judges and myself, who concur in giving the judgment ia

these cases, do not differ in the grounds upon which our judgment has

been formed, except in one particular, in no way at variance with our

united conclusion ; and that is, that a majority of us do not think it

necessary in these cases to reaffirm, with our brother M'Lean, what

this court has long since decided, that the constitutional power to regu-

late " commerce with foreign nations, and among the several States,

and with the Indian tribes," is exclusively vested in Congress, and that

no part of it can be exercised by a State.

T believe it to be so, just as it is expressed in the preceding sentence.

And in the sense in which those words were used bj* this court in the

case of Gihhojis v. Ogden, 9 Wheat. 198. All that was decided in that

case remains unchanged by any subsequent opinion or judgment of this

court. Some of the judges of it have, in several cases, expressed opin-

ions that the power to regulate commerce is not exclusively vested in

Congress. But they are individual opinions, without judicial authority

to overrule the contrary conclusion, as it was given by this court in

Gibbons v. Ogden.

Still, I do not think it necessary to reaffirm that position in these

cases as a part of our judgments upon them. . . .

I have been more particular in speaking of the opinions of Messrs.

Justices M'Lean and Catron than T would otherwise have been, and

of the points of agreement between them, and of the concurrence of

Messrs. Justices M'Kinley and Grikr and myself in all in which both

opinions agree, because a summary may be made from them of what

the court means to decide in the cases before us. In my view, after

a very careful perusal of those opinions, and of those also of Mr.

Justice M'Kinley and Mr. Justice Grier, I think the court means

now to decide :
—

1. That the Acts of New York and Massachusetts imposing a tax

upon passengers, either foreigners or citizens, coming into the ports ia
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those States, either in foreign vessels or vessels of the United States,

from foreign nations or from ports in the United States, are unconsti-

tutional and void, being in their nature regulations of commerce con-

trary to the grant in the Constitution to Congress of the power to

regulate commerce with foreign nations and among the several States.

2. That the States of this Union cannot constitutionally tax the com-

merce of the United States for the purpose of paying any expense inci-

dent to the execution of their police laws ; and that the commerce of

the United States includes an intercourse of persons, as r/ell as the

importation of merchandise.

3. That the Acts of Massachusetts and New York in question in

these cases conflict with treaty stipulations existing between the United

States and Great Britain, permitting the inhabitants of the two coun-

tries '• freely and securely to come, with their ships and cargoes, to all

places, ports, and rivers in the territories of each country to which oth-.-r

foreigners are permitted to come, to enter into the same, and to remain

and reside in any parts of said territories, respectively ; also, to hire and

occupy houses and warehouses for the purposes of their commerce,

and generally the merchants and traders of each nation respectively

shall enjoy the most complete protection and security for their com-

merce, but subject always to the laws and statutes of the two coun-

tries respectively
;
" and that said laws are therefore unconstitutional

and void.

4. That the Congress of the United States having b}' sundry Acts,

passed at different times, admitted foreigners into the United States

with their personal luggage and tools of trade, free from all duty or

imposts, the Acts of Massachusetts and New York, imposing anv tax

upon foreigners or immigrants for any purpose whatever, whilst tl.e

vessel is in transitu to her port of destination, thongh said vessel may
have arrived within the jurisdictional limits of either of the .States of

Massachusetts and New York, and before the passengers have been

landed, are in violation of said Acts of Congress, and therefore uncon-

stitutional and void.

5. That the Acts of Massachusetts and New York, so far as they

impose any obligation upon the owners or consignees of vessels, or

upon the captains of vessels or freighters of the same, arriving in the

ports of the United States within the said States, to pay any tax or

duty of any kind whatever, or to be in any wa}- responsible for the

same, for passengers arriving in the United States, or coming from a

port in the United States, are unconstitutional and A'oid, being con-

trary to the constitutional grant to Congress of the power to regulate

commerce with foreign nations and among the several States, and to

the legislation of Congress under the said power, b\' which the United

States have been laid off into collection districts, and ports of entry

established within the same, and commercial regulations prescribed,

under which vessels, their cargoes and passengers, are to be admitted

into the ports of ili<" United States, as well from abroad as from other

TOL. II. — 44



1878 THE PASSENGER CASES. [CHAP. X.

ports of the United States. That the Act of New York now in ques-

tion, so far as it imposes a tax upon passengers arriving in vessels

from other ports in the United States, is properly in this case before

this court for construction, and that the said tax is unconstitutional

and void. That the ninth section of the first article of the Constitution

includes within it the migration of otlier persons, as well as the impor-

tation of slaves, and in terms recognizes that other persons, as well as

slaves, may be the subjects of importation and commerce.

6. That the fifth clause of the ninth section of the first article of the

Constitution, which declares that " no preference shall be given bj- any

regulation of commerce or revenue to the ports of one State over those

/)f another State ; nor shall vessels bound to or from one State, be obliged

to enter clear, or pa}' duties in another," is a limitation upon the power

of Congress to regulate commerce for the purpose of producing entire

commercial equality within the United States, and also a prohibition

upon the States to destroj' such equality b}' any legislation prescribing

a condition upon which vessels bound from one State, shall enter the

ports of another State.

7. That the Acts of Massachusetts and New York, so far as they

impose a tax upon passengers, are unconstitutional and void, because

each of them so far conflicts with the first clause of the eighth section

of the first article of the Constitution, which enjoins that all duties,

imposts, and excises shall be uniform throughout the United States
;

because the constitutional uniformit\- enjoined in respect to duties and

imposts is as real and obligatory upon the States, in the absence of all

legislation by Congress, as if the uniformity had been made by the legis-

lation of Congress ; and that such constitutional uniformity is interfered

with and destro3-ed by any State imposing any tax upon the intercourse

of persons from State to State, or from foreign countries to the United

States.

8. That the power in Congress to regulate commerce with foreign

nations and among the several States, includes navigation upon the

high seas, and in the bays, harbors, lakes, and navigable waters within

the United States, and that any tax by a State in any way affecting the

right of navigation, or subjecting the exercise of the right to a condition,

is contrary to the aforesaid grant.

9. That the States of this Union may, in the exercise of their police

powers, pass quarantine and health laws, interdicting vessels coming

from foreign ports, or ports within the United States, from landing pas-

sengers and goods, prescribe the places and time for vessels to quaran-

tine, and impose penalties upon persons for violating the same ; and

that such laws, though affecting commerce in its transit, are not regula-

tions of commerce prescribing terms upon which merchandise and persons

shall be admitted into the ports of the United States, but precautionary

regulations to prevent vessels engaged in commerce from introducing

disease into the ports to which they are bound ; and that the States

may, in the exercise of such police power, without any violation of the
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power in Congress to regulate commerce, exact from the owner or con-

si<yuee of a quarantined vessel, and from the passengers on board of

her, such fees as will pa}- to the State the cost of their detention and

of the purification of the vessel, cargo, and apparel of the persons

on board.

[The dissenting opinions of Taney, C. J. (with whom Nelson, J.,

concurred), and Justices Daniel and Woodbury are omitted].^

COOLEY V. THE BOARD OF WARDENS OF THE PORT
OF PHILADELPHIA.

Supreme Court of the United States. 1851.

[12 Howard, 299 ; s. c. 19 Curtis's Decisions, 143.] 2

The case is stated in the opinion of the court.

Morris and Tyson, for the plaintiffs ; St. George Tucker CampbeU
and Dallas, contra.

Curtis, J., delivered the opinion of the court.

These cases are brouglit here by writs of error to the Supreme Court

of the Commonwealth of Pennsylvania.

They are actions to recover half-pilotage fees under the 29th section

of the Act of the Legislature of Pennsylvania, passed on the second

da\' of March, 1803. The plaintiff in error alleges that the highest

court of the State has decided against a right claimed by him under
the Constitution of the United States. That right is, to be exempted
from the payment of the sums of money, demanded pursuant to the

State law above referred to, because that law contravenes several

provisions of the Constitution of the United States.

1 In his opiuion, Ta\ey, C. J., said :
" It is argued in support of the plaintiff that

... the grant to Congress of the power to regulate commerce is of itself a prohibition

to the States to make any regulation upon the subject. The construction of this article

of the Constitution was fully discussed in the opinions delivered in the license cases, re-

ported in 5 How. .504. I do not propose to repeat here what I then said, or what was
said by other members of the court witli whom I agreed. It will appear by the report

of the case, that five of tlie justices of this court, being a majority of the whole bench,

held that the grant of the power to Congress was not a prohibition to the States to

make such regulations as they deemed necessary, in their own ports and harbors, for

the convenience of trade or the security of health ; and that such regulations were
valid, unless they came in conflict with an Act of Congress. After such opinions,

judicially delivered, I had supposed that question to be settled, so far as any question

upon tlie construction of the Constitution ought to be regarded as closed by the decision

of this court. I do not, however, ol)ject to the revision of it, and am quite willing that

it be regarded hereafter as the law of this court, that its opinion upon the construction

of the Constitution is always open to discussion when it i3 supposed to have been founded
in error, and th.at its judicial autliority should hereafter depend altogether on the force

of the reasoning by which it is supported."— Ed.
2 The case is taken from Curtis's Decisions. — Ed.



1880 COOLEV V. BOARD OF WARDENS OF PHILADELPHIA. [CHAP. X.

The particular section of the State law drawn in question is as

follows: " That every ship or vessel arriving from, or bound to any

foreign port or place, and every ship or vessel of the burden of seventy-

five tons or more, sailing from, or bound to any port not within the river

Delaware, shall be obliged to receive a pilot. And it shall be the duty

of the master of every such ship or vessel, within thirty-six hours next

after the arrival of such ship or vessel at the city of Philadelphia, to

make report to the master-warden of the name of such ship or vessel,

her draught of water, and the name of the pilot who shall have con-

ducted her to the port. And when any such vessel shall be outward

bound, the master of such vessel shall make known to the wardens the

name of such vessel, and of the pilot who is to conduct her to the

capes, and her draught of water at that time. And it shall be the duty

of the wardens to enter ever3' such vessel in a book to be by them kept

for that purpose, without fee or reward. And if the master of any ship

or vessel shall neglect to make such report, he shall forfeit and pay the

sum of 160. And if the master of any such ship or vessel shall refuse

or neglect to take a pilot, the master, owner, or consignee of sucli

vessel, shall forfeit and pay to the warden aforesaid, a sum equal to

the half-pilotage of such ship or vessel, to the use of the Society for the

Relief, etc., to be recovered as pilotage in the manner hereinafter

directed : Provided always, that where it shall appear to the warden

that in case of an inward bound vessel, a pilot did not offer before she

had reached Reedy Island ; or, in case of an outward bound vessel, that

a pilot could not be obtained for twenty-four hours after such vessel was

ready to depart, the penalty aforesaid, for not having a pilot, slmll not

be incurred." This is one section of " An Act to establish a Board of

Wardens for the Port of Philadelphia, and for the Regulation of Pilots

and Pilotages, etc.," and the scoi)e of the Act is, in conformity with

the title, to regulate the whole subject of the pilotage of that port.

We think this particular regulation concerning half-pilotage fees is

an appropriate part of a general system of regulations of this subject.

Testing it by the practice of commercial States and countries legisla-

ting on this subject, we find it has usually been deemed necessary to

make similar provisions. Numerous laws of this kind are cited in the

learned argument of the counsel for the defendant in error ; and their

fitness, as part of a system of pilotage, in many places, may be inferred

from their existence in so many different States and countries. Like

other laws, they are framed to meet the most usual cases, guce fre-

quentius accidunt ; they rest upon the propriety of securing lives and

])roperty exposed to the perils of a dangerous navigation, by taking on

board a person peculiarly skilled to encounter or avoid them ; upon the

policy of discouraging the commanders of vessels from refusing to

receive such persons on board at the proper times and places ; and

upon the expediency, and even intrinsic justice, of not suffering those

who have incurred labor, and expense, and danger, to place themselves

in a position to render important service generally necessary, to go
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unrewarded, because the master of a particular vessel either rashly

refuses their proffered assistance, or, contrary. to the general experi-

ence, does not need it. There are man\- cases, in which an offei- to

perform, accompanied by present abilitj' to perform, is deemed b}- hiw

equivalent to performance. The laws of commercial States and coun-

tries have made an offer of pilotage service one of those cases ; and we

cannot pronounce a law which does this to be so far removed from the

usual and fit scope of laws for the regulation of pilots and pilotage, as

to be deemed, for this cause, a covert attempt to legislate upon another

subject under the appearance of legislating on this one.

It is urged that the second section of the Act of the Legislature of

Pennsylvania, of the Uth of June, 1832, proves that the State had

other objects in view than the regulation of pilotage. That section

is as follows: "And be it further enacted, by the authority aforesaid,

that from and after the first day of July next, no health-fee or half-

pilotage shall be charged on anj' vessel engaged in the Pennsylvania

coal trade."

It must be remembered, that the fair objects of a law imposing half-

pilotage when a pilot is not received, may be secured, and at the same

time some classes of vessels exempted from such charge. Thus, the

very section of the Act of 1803, now under consideration, does not

apply to coasting vessels of less burden than seventy-five tons, nor to

those bound to, or sailing from, a port in the river Delaware. Tlie

purpose of the law being to cause masters of such vessels as generally

need a pilot, to employ one, and to secure to the pilots a fair remunera-

tion for cruising in search of vessels, or waiting for employment in port,

there is an obvious propriety in having reference to the number, size,

and nature of emploj-ment of vessels frequenting the port ; and it will

be found, by an examinati^ ^ of the different systems of these regula-

tions, which have from tinio een made in this and other countries, that

the legislative discretion has been constant!}- exercised in making dis-

criminations, founded on differences both in the character of the trade,

and the tonnage of vessels engaged therein.

We do not perceive anything in the nature or extent of this particu-

lar discrimination in favor of vessels engaged in the coal trade, which

would enable us to declare it to be other than a fair exercise of legisla-

tive discretion, acting upon the subject of the regulation of the pilotage

of this port of Philadelphia, with a view to operate upon the masters of

those vessels, who, as a general rule, ought to take a pilot, and with

the further view of relieving from the charge of half-pilotage such

vessels as from their size, or the nature of their employment, should be

exempted from contributing to the support of pilots, except so far as

they actually' receive their services. In our judgment, though this law

of 1832 has undoubtedly modified the 29th section of the Act of 1803,

and both are to be taken together as giving the rule on this subject of

half-pilotage, yet this change in the rule has not changed the nature of

the law, nor deprived it of the character and attributes of a law for the

regulation of pilotage.
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Nor do we consider that the appropriation of the sums received

under this section of the Act, to the use of the society for the relief

of distressed and decayed pilots, their widows and children, has any

legitimate tendency to impress on it the character of a revenue law.

Whether these sums shall go directly to the use of the individual pilots

by whom the service is tendered, or shall form a common fund, to be

administered by trustees for the benefit of such pilots and their fami-v

lies as may stand in peculiar need of it, is a matter resting in legis-

lative discretion, in the proper exercise of which the pilots alone are

interested.

For these reasons, we cannot yield our assent to the argument that

this provision of law is in conflict with the second and third clauses of

the tenth section of the first article of the Constitution, which prohibit

a State, without the assent of Congress, from laying any imposts or

duties on imports or exports, or tonnage. This provision of the Con-

stitution was intended to operate upon subjects actually existing and

well understood when the Constitution was formed. Imposts and

duties on imports, exports, and tonnage were then known to the com-

merce of the civilized world to be as distinct from fees and charges for

pilotage, and from the penalties by which commercial States enforced

their pilot-laws, as they were from charges for wharfage or towage, or

any other local port-charges for services rendered to vessels or cargoes ;

and to declare that such pilot-fees or penalties are embraced within the

words imposts or duties on imports, exports, or tonnage, would be to

confound things essentially different, and which must have been known

to be actually different by those who use this language. It cannot be

denied that a tonnage duty, or an impost on imports or exports, may

be levied under the name of pilot dues or penalties ; and certainly it

is the thing, and not the name, which is to be considered. But, having

previously stated tliat, in this instance, the law complained of does

not pass the appropriate line which limits laws for the regulation of

pilots and pilotage, the suggestion that this law levies a duty on ton-

nage or on imports or exports is not admissible ; and, if so, it also

follows that this law is not repugnant to the first clause of the eighth

section of the first article of the Constitution, which declares that all

duties, imposts, and excises shall be uniform throughout the United

States ; for, if it is not to be deemed a law levying a duty, impost, or

excise, the want of uniformit}' throughout the United States is not

objectionable. Indeed, the necessity of conforming regulations of

pilotage to the local pecularities of each port, and the consequent

impossibility of having its charges uniform throughout the United

States, would be sufficient of itself to prove that they could not have

been intended to be embraced within this clause of the Constitution
;

for it cannot be supposed uniformit}' was required, when it must have

been known to be impracticable.

It is further objected that this law is repugnant to the fifth clause

of the ninth section of the first article of the Constitution, namely:



CHAP. X.] COOLEY V. BOARD OF WARDENS OF PHILADELPHIA. 1883

'* No preference shall be given, by any regulation of commerce or

revenue, to the ports of one State over those of another ; nor shall

vessels, to or from one State, be obHged to enter, clear, or pay duties

in another."

But, as alread}' stated, pilotage fees are not duties within the mean-

ing of the Constitution ; and, certainlv, Pennsylvania does not give a

preference to the port of Philadelphia, by requiring the masters, owners,

or consignees of vessels sailing to or from tliat port, to pay the charges

imposed by the twenty-ninth section of the Act of 1803. It is an

objection to, and not a ground of preference of a port, that a cliarge

of this kind must be borne by vessels entering it ; and, accordingly,

the interests of the port require, and generally produce, such allevia-

tions of these charges as its growing commerce from time to time

renders consistent with the general policv of the pilot laws. This

State, by its Act of the 24th of Marcb, 1851, has essentially modified

the law of 1803, and further exempted many vessels from the charge

now in question. Similar changes may })e observed in the laws of New
York, Massachusetts, and other commercial States, and the}' undoubt-

edly spring from the conviction that burdens of this kind, instead of

operating to give a preference to a port, tend to check its commerce,
and that sound policy requires them to be lessened and removed as

earl}' as the necessities of the system will allow.

In addition to what has been said respecting each of these constitu-

tional objections to this law, it may be observed that similar laws have
existed and been practised on in the States since the adoption of the

Federal Constitution; that, by the Act of the 7th of August, 1789,

1 Stats, at Large, 54, Congress declared that all pilots in the bays,

inlets, rivers, harbors, and ports of the United States, shall continue

to be regulated in conformit}- with the existing laws of tlie States, etc.
;

and that this contemporaneous construction of the Constitution since

acted on with such uniformity in a matter of much pulilic interest nnd
importance, is entitled to great weight, in determining whether such
a law is repugnant to the Constitution, as levying a dutj' not uniform
throughout the United States, or, as giving a preference to the ports

of one State over those of another, or, as obliging vessels to or from
one State to enter, clear, or pay duties in another. Stuart v. Laird,
1 Cranch, 299 ; Martin v. ILinter, I \Yheat. 304 ; Cohens v. The Com- '

monwealth of Virginia, 6 Wheat. 264 ; Prigg v. The Commonwealth
of Pennsylva7iia, 16 Pet. 621.

The opinion of the court is, that the law now in question is not

repugnant to either of the above-mentioned clauses of the Constitu-

tion.

It remains to consider the objection that it is repugnant to the third

clause of the eighth section of the first article. "The Congress shall

have power to regulate commerce with foreign nations and among the

several States, and with the Indian tribes."

That the power to regulate commerce includes the regulation of navi-
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gation, we consider settled. And when we look to the nature of the

service performed by pilots, to the relations which that service and its

compensations bear to navigation between the several States, and

between the ports of the United States and foreign countries, we are

brought to the conclusion, that tlie regulation of the qualifications of

pilots, of the modes and times of oftering and rendering their services,

of the responsibilities which shall rest upon them, of the powers the}-

shall possess, of the compensation they may demand, and of the penal-

ties by which their rights and duties may be enforced, do constitute

regulations of navigation, and consequently of commerce, within the

just meaning of this clause of the Constitution.

The power to regulate navigation is the power to prescribe rules in

conformity with which navigation must be carried on. It extends to the

persons who conduct it, as well as to the instruments used. Accord-

ingly, the first Congress assembled under the Constitution passed laws,

requiring the masters of ships and vessels of the United States to be

citizens of the United States, and established many rules for the gov-

ernment and regulation of officers and seamen. 1 Stats, at Large,

55, 131. These have been from time to time added to and changed,

and we are not aware that their validity has been questioned.

Now, a pilot, so far as respects the navigation of the vessel in that

part of the voyage which is his pilotage-ground, is the temporary master

charged with the safety of the vessel and cargo, and of the lives of

those on board, and intrusted with the command of the crew. He is

not only one of the persons engaged in navigation, but he occupies a

most important and responsible place among those thus engaged. And
if Congress has power to regulate the seamen who assist the pilot in

the management of the vessel, a power never denied, we can perceive

no valid reason why the pilot should be beyond the reach of the same

power. It is true that, according to the usages of modern commerce

on the ocean, the pilot is on board only during a part of the voyage

between ports of different States, or between ports of the United States

and foreign countries ; but if he is on board for such a purpose and

during so much of the voyage as to be engaged in navigation, the

power to regulate navigation extends to him while thus engaged, as

clearly as it would if he were to remain on board throughout the whole

passage, from port to port. For it is a power which extends to every

part of the voyage, and may regulate those who conduct or assist in

conducting navigation in one part of a voyage as much as in another

part, or during the whole voyage.

Nor should it be lost sight of, that this subject of the regulation of

pilots and pilotage has an intimate connection with, and an important

relation to, the general suliject of commerce with foreign nations and

among the several States, over which it was one main object of the

Constitution to create a national control. Conflicts between the laws

of neighboring States, and discriminations favorable or adverse to com-

merce with particular foreign nations, might be created by State laws
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regulating pilotage, deeply affecting that equalitj- of commercial rights,

and that freedom from State interference, vvliich those who formed the

Constitution were so anxious to secure, and which tlie experience of

more than half a century has taught us to value so highly. The appre-

hension of this danger is not speculative merel}'. For, in 1837, Con-

gress actually interposed to relieve the commerce of the country from

serious embarrassment, arising from the laws of different States,

situate upon waters which are the boundary between them. This was

done by an enactment of the 2d of March, 1837, 5 Stats, at Large,

153, in the following words: — ,

" Be it enacted, that it shall and may be lawful for the master or

commander of an}- vessel coming into or going out of an^- port situate

upon waters which are the boundar}' between two States, to employ

any pilot dul}' licensed or authorized by the laws of either of the States

bounded on the said waters, to pilot said vessel to or from said port,

any law, usage, or custom to the contrary' notwithstanding."

The Act of 1789, 1 Stats, at Large, 54, alread}' referred to, contains

a clear legislative exposition of the Constitution by the first Congress,

to the effect that the power to regulate pilots was conferred on Con-

gress by the Constitution ; as does also the Act of March the 2d, 1837,

the terms of which have just been given. The weight to be allowed

to this contemporaneous construction, and the practice of Congress

under it, has, in another connection, been adverted to. And a majority

of the court are of opinion, that a regulation of pilots is a regulation of

commerce, within the grant to Congress of the commercial power, con-

tained in the third clause of the eighth section of the first article of the

Constitution.

It becomes necessarj*, therefore, to consider whether this law of

Pennsylvania, being a regulation of commerce, is valid.

The Act of Congress of the 7th of August, 1789, § 4, is as follows :
—

" That all pilots in the bays, inlets, rivers, harbors, and ports of the

United States shall continue to be regulated in conformity with the

existing laws of the States, respectively, wherein such pilots may be, or

with such laws as the States ma}' respectively hereafter enact for the

purpose, until further legislative provision shall be made by Congress."

If the law of Pennsylvania, now in question, had been in existence

at the date of this Act of Congress, we might hold it to have been

adopted b}' Congress, and thus made a law of the L'nited States, and

so valid. Because this Act does, in effect, give the force of an Act of

Congress, to the then existing State laws on this subject, so long as

they should continue unrepealed b}- the State which enacted them.

But the law on which these actions are founded, was not enacted

till 1803. What effect then can be attributed to so much of the Act
of 1789 as declares that pilots shall continue to be regulntf^d in con-

formity "with such laws as the States may respectively hereafter

en net for the purpose, until further legislative provision shall be made
by Congress " ?
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If the States were divested of the power to legislate on this subject

by the grant of the commercial power to Congress, it is plain this Act

could not confer upon them power thus to legislate. If the Constitu-

tion excluded the States from making any law regulating commerce,

certainly Congress cannot regrant, or in any manner reconvey to the

States that power. And yet this Act of 1789 gives its sanction only

to laws enacted by the States. This necessarily implies a constitu-

tional power to legislate ; for onlj- a rule created by the sovereign

power of a State acting in its legislative capacit}', can be deemed a

law enacted by a State ; and if the State has so limited its sovereign

power that it no longer extends to a particular subject, manifestly it

cannot, in any proper sense, be said to enact laws thereon. Enter-

taining these views, we are brought directh' and unavoidably to the

consideration of the question, whether the grant of the commercial

power to Congress did pe?* se deprive the States of all power to rcgu-

late pilots. This question has never been decided by this court, nor,

in our judgment, has any case depending upon all the considerations

which must govern this one, come before this court. The giant of

commercial power to Congress does not contain any terms which ex-

pressly exclude the States from exercising an authority over its subject-

matter. If they are excluded, it must be because the nature of the

power thus granted to Congress requires that a similar authority

should not exist in the States. If it were conceded on the one side

that the nature of this power, like that to legislate for the District of

Columbia, is absolutely and totally repugnant to the existence of

similar power in the States, probably no one would deny that the grant

of the power to Congress, as effectually and perfectly excludes the

States from all future legislation on the subject, as if express words

had been used to exclude them. And on the other hand, if it were

admitted that the existence of this power in Congress, like the power

of taxation, is compatible with the existence of a similar power in the

States, then it would be in conformity with the contemporary exposi-

tion of the Constitution (" Federalist," No. 32), and with the judicial

construction given from time to time by this court, after the most

deliberate consideration, to hold that the mere grant of such a power

to Congress, did not imply a prohibition on the States to exercise the

same power ; that it is not the mere existence of such a power, but its

exercise by Congress, which may be incompatible with the exercise

of the same power by the States, and that the States may legislate in

tlie absence of congressional regulations. Sturges v. CrowmnsJiield,

4 Wheat. 193; Houston v. Moore, 5 Wheat. 1 ; Wilson v. Blackbird

Cree^fc Co., 2Pet. 251.

The diversities of opinion, therefore, which have existed on this

subject have arisen from the different views taken of the nature of

this power. But when the nature of a power like this is spoken of,

when it is said that the nature of the power requires that it should

be exercised exclusively by Congress, it must be intended to refer
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to the subjects of that power, and to saj' they are of such a nature

as to require exclusive legislation by Congress. Now, the power to

regulate commerce, embraces a vast field, containing not only man}-,

but exceedingly various subjects, quite unlike in tlieir nature ; some

imperatively demanding a single uniform rule, operating equalh* on

the commerce of the United States in ever}' port ; and some, like the

subject now in question, as imperatively demanding that diversity,

which alone can meet the local necessities of navigation.

Either absolutely to affirm, or deny that the nature of this power

requires exclusive legislation by Congress, is to lose sight of the nature

of the subjects of this power, and to assert concerning all of them, what

is reall}' applicable but to a part. Whatever subjects of this power are

in their nature national, or admit only of one uniform system, or plan

of regulation, may justly be said to be of such a nature as to require

exclusive legislation by Congress. That this cannot be affirmed of

laws for the regulation of pilots and pilotage, is plain. The Act of

1789 contains a clear and authoritative declaration by the first Con-

gress, that the nature of this subject is such that until Congress

should find it necessarj- to exert its power, it should be left to the

legislation of the States ; that it is local and not national ; that it is

likely to be the best provided for, not b}' one sj'stem, or plan of regula-

tions, but b}' as man}' as the legislative discretion of the several States

should deem applicable to the local peculiarities of the ports within

their limits.

Viewed in this light, so much of this Act of 1789, as declares that

pilots shall continue to be regulated " by such laws as the States may
respectively hereafter enact for that purpose," instead of being held to

be inoperative, as an attempt to confer on the States a power to legis-

late, of which the Constitution had deprived them, is allowed an appro-

priate and important signification. It manifests the understanding of

Congress, at the outset of the government, that the nature of this

subject is not such as to require its exclusive legislation. The practice

of the States, and of the national government, has been in conformity
with this declaration, from the origin of the national government to

this time ; and the nature of the subject when examined, is such as to

leave no doubt of the superior fitness and propriety, not to say the

absolute necessity, of different systems of regulation, drawn from local

knowledge and experience, and conformed to local wants. How, then,

can we say that, by the mere grant of power to regulate commerce,
the States are deprived of all the power to legislate on this subject,

because from the nature of the power the legislation of Congress musJ
be exclusive? This would be to affirm that the nature of the power is,

in this case, something different from the nature of the subject to

which, in such case, the power extends, and that the nature of the

power necessarily demands, in all cases, exclusive legislation by Con-
gress, while the nature of one of the subjects of that power, not only

does not require such exclusive legislation, but may be best provided
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for by many different systems enacted by the States, in conformity

with the circumstances of the ports within their limits. In construing

an instrument designed for the formation of a government, and in

determining tlie extent of one of its important grants of power to legis-

late, we can make no such distinction between the nature of the power

and the nature of the subject on which that power was intended prac-

tically to operate, nor consider the grant more extensive by afllrming

of the power what is not true of its subject now in question.

It is tlie opinion of a majority of the court that the mere grant to

Congress of tlie power to regulate commerce, did not deprive the States

of power to regulate pilots, and that altiiough Congress has legislated

on this subject, its legislation manifests an intention, with a single

exception, not to regulate this subject, but to leave its regulation to

the several States. To these precise questions, which are all we are

called on to decide, this opinion must be understood to be confined.

It does not extend to the question what other subjects, under the com-

mercial power, are within the exclusive control of Congress, or may be

regulated by the States in the absence of all congressional legislation

;

nor to the general question, how far any regulation of a subject by

Congress, may be deemed to operate as an exclusion of all legislation

by the States upon the same subject. We decide the precise questions

before us, upon what we deem sound principles, applicable to this

particular subject in the state in which the legislation of Congress has

left it. We go no further.

We have not adverted to the practical consequences of holding that

the States possess no power to legislate for the regulation of pilots,

though in our apprehension these would be of the most serious impor-

tance. For more than sixty years this subject has been acted on by

the States, and the systems of some of them created and of others

essentially modified during that period. To hold that pilotage fees

and penalties demanded and received during that time have been

illegally exacted, under color of void laws, would work an amount of

mischief wliich a clear conviction of constitutional duty, if entertained,

must force us to occasion, but which could be viewed by no just mind

without deep regret. Nor would the mischief be limited to the past.

If Congress were now to pass a law adopting the existing State laws,

if enacted without authority, and in violation of the Constitution, it

would seem to us to be a new and questionable mode of legislation.

If the grant of commercial power in the Constitution has deprived

the States of all power to legislate for the regulation of pilots, if their

laws on this subject are mere usurpations upon the exclusive power of

the general government, and utterly void, it may be doubted whether

Congress could, with propriety, recognize them as laws, and adopt

them f.s its own acts ; and how are the legislatures of the States to pro-

ceed in future, to watch over and amend these laws, as the progressive

wants of a growing commerce will require, when the members of those

legislatures are made aware that they cannot legislate on this subject
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without violating the oaths they have taken to support the Constitution

of the United States?

We are of opinion that this State law was enacted b}- virtue of a

power residing in the State to legislate, that it is not in conflict with

any law of Congress ; that it does not interfere with any system which

Congress has established by making regulations, or by intentionally

leaving individuals to their own unrestricted action ; that this law is

therefore valid, and the judgment of the Supreme Court of Pennsyl-

vania in each case must be affirmed.^

McLean, J., and Wayne, J., dissented; and Daniel, J., although

he concurred in the judgment of the court, yet dissented from its

reasoning.

[Justices McLean and Daniel, gave separate opinions, which are

omitted.]
'^

THE STATE OF PENNSYLVANIA v. THE WHEELING AND
BELMONT BRIDGE COMPANY, et al.

Supreme Court of the United States. 1855.

[18 Howard, 421.]

[This case was one of original jurisdiction in this court, being a suit

in equit}- where a State was party plaintiff. The pi-incipal case is

reported in 13 How. 518. See also s. c. 9 How. 647 (1850), and 11

How. 528 (1851).^ The case was now heard on several motions to

^ This was Mr. Justice Curtis's first constitutioual opinion. — Ed.
2 McLean, J., iu his opinion (p. 324) said: "That a State may regulate foreign

commerce, or commerce among the States, is a doctrine which has been advanced by-

individual judges of this court ; but never before, I believe, has such a power been
sanctioned by tlie decision of this court."— Ed.

'^ The case (13 How. 518) was an original bill in equity in the Supreme Court of

the United States, brought by the State, asking an injunction against the building of

the defendant's bridge, and, by supplemental bill, for an abatement of the completed
bridge as a public nuisance. It was found as a fact that the bridge was an obstruc-

tion to the free navigation of the Ohio River, and that a certain change in the struc-

ture would remove the obstruction.

The Statute of Virginia which authorized the building of the bridge provided that

it should not obstruct navigation
; and that if sucli ol)struction should be found to

exist and were not immediately remedied, the bridge should be subject to abatement
as a public nuisance. The court in May, 18,52, decreed that certnin changes should be

made in the bridge, or in the alternative, certain changes in the channel of the river,

by the first Monday in February, 18.53. In the opinion of the court (13 How. 518,

565, 566) McLean, .T., after citing the above-named provisions of the Virginia statute,

said: "This is a full recognition of the pulilic right on this great highway, and the

grant to the Bridge Company was made subject to that right.

" It is objected that there is no Act of Congress prohibiting obstructions on the Ohio
River, and that until there shall be such a regulation, a State, in the construction of

bridges, has a right to exercise its own discretion on the subject. •

" Congress have not declared in terms that a State, by the construction of bridges, or
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enforce the original decree by process of attachment for contempt, and
in regard to an injunction granted by Mr. Justice Grieu in vacation

against the Bridge Compan}', which the company had disregarded.]

Mr. Edvnn M. Stanton, for complainant; Mr. Johnson and Mr.
Charles M. Russell, for defendants.

Mr. Justice Nelson delivered tlie opinion of the court.

The motion in this case is founded upon a bill filed to carry into exe-

cution a decree of the court, rendered against the defendants at the

adjourned term in May, 1852, which decree declared the bridge erected

by them across the Ohio River, between Wheeling and Zane's Island, to

be an obstruction of the free navigation of the said river, and thereby

occasioned a special damage to the plaintiff, for whicli there was not an
adequate remedy at law, and directed that the obstruction be removed,
either by elevating the bridge to a height designated, or by abatement.

Since the rendition of this decree, and on the 31st August, 1852,

an Act of Congress has been passed as follows: "That the bridges

across the Ohio River at Wheeling, in the State of Virginia, and at

otherwise, shall not obstruct the navigation of the Ohio, but they have regulated navi-

gation upon it, as before remarked, by licensing vessels, establishing ports of entry,

imposing duties upon masters and other officers of boats, and inflicting severe penal-

ties for neglect of those duties, by which damage to life or property has resulted.

And they have expressly sanctioned the compact made by Virginia with Kentucky,

at the time of its admission into the Union, 'that the use and navigation of the river

Ohio, so far as the territory of the proposed State, or the territory that shall remain

within the limits of this Commonwealth lies thereon, shall be free and common to the

citizens of the United States.' Now, an obstructed navigation cannot be said to be

free. It was, no doubt, in view of this compact, that in the charter for the bridge, it

was required to be so elevated, as not, at the greatest heiglit of the water, to obstruct

navigation. Any individual may abate a public nuisance. 5 Bac. Ab. 797; 2 Roll.

Ab. 144, 145 ; 9 Co. 54 ; Hawk. P. C. 75, § 12.

" This compact, b}- tlie sanction of Congress, has become a law of the Union. What
further legislation can be desired for judicial action ? In the case of Green et al. v.

Biddle, 8 Wheat. 1 , this court held that a law of the State of Kentucky, which was in

violation of this compact between Virginia and Kentucky, was void ; and they say

this court has authority to declare a State law unconstitutional, upon the ground of

its impairing the obligation of a compact between different States of the Union.
" The case of Wilson v. The Blackbird Creek Ji/arsli Company, 2 Pet. 250, is different

in principle from the case before us. A dam was built over a creek to drain a marsh,

required by the unhealthiness it produced. It was a small creek, made navigable by

the flowing of the tide. The Chief Justice said it was a matter of doubt, whether the

small creeks, which the tide makes navigable a short distance, are within the general

commercial regulation, and that, in such cases of doubt, it would be better for the

court to follow the lead of Congress. Congress have led in regulating commerce on

the Ohio, which brings the case within the rule above laid down. The facts of the

two cases, therefore, instead of being alike, are altogether different.

" No State law can hinder or obstruct the free use of a license granted under an Act

of Congress. Nor can any State violate the compact, sanctioned as it has been, by
obstructing the navigation of the river. More than this is not necessary to give a

civil remedy for an injury done by an obstruction. Congress might punish such an

act criminally, but until they shall so provide, an indictment will not lie in the courts

of the United States for an obstruction which is a public nuisance. But a public

nuisance ts also a private nuisance, where a special and an irremediable mischief is

done to an individuaL"— Ed.
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Bridgeport, in the State of Ohio, abutting on Zane's Island, in said

river, are liereby declared to be lawful structures in their present

positions and elevations, and shall be so held and taken to be, any-

thing in the law or laws of the United States to the contrary notwith-

standing."

And further: "That the said bridges be declared to be and are

established post-roads for the passage of the mails of the United

States, and that the Wheeling and Belmont Bridge Company are

authorized to have and maintain their bridges at their present site

and elevation ; and the officers and crews of all vessels and boats

navigating said river are required to regulate the use of their said

vessels, and of any pipes or chimneys belonging thereto, so as not to

interfere with the elevation and construction of said bridges."

The defendants rely upon this Act of Congress as furnishing author-

it}' for the continuance of the bridge as constructed, and as supersed-

ing the effect and operation of the decree of the court previously

rendered, declaring it an obstruction to the navigation.

On the part of the plaintiff, it is insisted that the Act is unconstitu-

tional and void, which raises the principal question in the case.

In order to a proper understanding of this question it is material to

recur to the ground and principles upon which the majority of the

court proceeded in rendering the decree now sought to be enforced.

The bridge had been constructed under an Act of the Legislature of

the State of Virginia ; and it was admitted that Act conferred full au-

thor! t}' upon the defendants for the erection, subject only to the power
of Congress in the regulation of commerce. It was claimed, however,

that Congress had acted upon the subject and had regulated the navi-

gation of the Ohio River, and had thereby secured to the public, by
virtue of its authorit}', the free and unobstructed use of the same ; and
that the erection of the bridge, so far as it interfered with the enjoy-

ment of this use, was inconsistent with and in violation of the Acts of

Congress, and destructive of the right derived under them ; and that,

to the extent of this interference with the free navigation of the river,

the Act of the Legislature of Virginia afforded no authority or justifica-

tion. It was in conflict with the Acts of Congress, which were the

paramount law.

This being the view of the case taken by a majority' of the court,

they found no difficulty in arriving at the conclusion, that the obstruc-

tion of the navigation of the river, by the bridge, was a violation of the

right secured to the public by the Constitution and laws of Congress,

nor in applying the appropriate remed}" in behalf of the plaintiff. The
ground and principles upon which the court proceeded will be found

reported in L3 How. 518.

Since, however, the rendition of this decree, the Acts of Congress,

already referred to, have been passed, b}- which the bridge is made a

post-road for the passage of the mails of the United States, and the

defendants are authorized to have and maintain it at its present site
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and elevation, and requiring all persons navigating the river to regulaie

such navigation so as not to interfere with it.

So far, therefore, as this bridge created an obstruction to the free

navigation of the river, in view of the previous Acts of Congress, they

are to be regarded as modified by this subsequent legislation; and,

although it still ma}' be an obstruction in fact, is not so in the con-

templation of law. We have already said, and the principle is un-

doubted, that the Act of the Legislature of Virginia conferred full

authority to erect and maintain the bridge, subject to the exercise of

the power of Congress to regulate the navigation of the river. That
body having in the exercise of this power regulated the navigation

consistent with its preservation and continuation, the authoritj- to

maintain it would seem to be complete. That authority combines the

concurrent powers of both governments, State and Federal, which,

if not sufficient, certainly none can be found in our system of

government.

We do not enter upon the question, whether or not Congress possess

the power, under the authority in the Constitution " to establish post-

offices and post-roads," to legalize this bridge ; for, conceding that no

such powers can be derived from this clause, it must be admitted

that it is, at least, necessarilj- included in the power conferred to

regulate commerce among the several States. The regulation of

commerce includes intercourse and navigation, and, of course, the

power to determine what shall or shall not be deemed in judgment

of law an obstruction to navigation ; and that power, as we have

seen, has been exercised consistent with the continuance of the

bridge.

But it is urged, that the Act of Congress cannot have the effect and

operation to annul the judgment of the court already rendered, or the

rights determined thereby in favor of the plaintiff. This, as a general

proposition, is certainly not to be denied, especially as it respects ad-

judication upon the private rights of parties. When they have passed

into judgment the right becomes absolute, and it is the duty of the

court to enforce it.

The case before us, however, is distinguishable from this class of

cases, so far as it respects that portion of the decree directing the

abatement of the bridge. Its interference with the free navigation of

the river constituted an obstruction of a public right secured b}- Acts of

Congress.

But, although this right of navigation be a public right common to

all, 3"et a private part}- sustaining special damage by the obstruction

may, as has been held in this case, maintain an action at law against

the party creating it, to recover his damages ; or, to prevent irrepar-

able injury, file a bill in chancery for the purpose of removing the

obstruction. In both cases, the private right to damages, or to the

removal, arises out of the unlawful interference with the enjoyment of

the public right, which, as we have seen, is under the regulation of
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Congress. Now, we agree, if the remedy in this case had been an

action at law, and a judgment rendered in favor of the pUiintiff for

damages, the right to these would have passed beyond the reach of the

power of Congress. It would have depended, not upon the public

right of the fi'ee navigation of the river, but upon the judgment of the

court. The decree before us, so far as it respects the costs adjudged,

stands upon the same principles, and is unaffected by the subsequent

law. But that part of the decree, directing the abatement of the ob-

struction, is executory, a continuing decree, which requires not only

the removal of the bridge, but enjoins the defendants against any

reconstruction or continuance. Now, whether it is a future existing or

continuing obstruction depends upon the question whether or not it

interferes with the right of navigation. If, in the mean time, since the

decree, this right has been modified by the competent authority, so that

the bridge is no longer an unlawful obstruction, it is quite plain the

decree of the court cannot be enforced. There is no longer any inter-

ference with the enjoyment of the public right inconsistent with law,

no more than there would be where the plaintiff himself had consented

to it, after the rendition of the decree. Suppose the decree had

been executed, and after that the passage of the law in question

»

can it be doubted but that the defendants would have had a right

to reconstruct it? And is it not equally clear that the right to main-

tain it, if not abated, existed from the moment of the enactment?

A class of cases that have frequently occurred in the State courts

contain principles analogous to those involved in the present case.

The purely internal streams of a State which are navigable belong to

the riparian owners to the thread of the stream, and, as such, they

have a right to use the waters and bed beneath, for their own private

emolument, subject only to the public right of navigation. They may
construct wharves or dams or canals for the purpose of subjecting the

stream to the various uses to which it may be applied, subject to this

public easement. But, if these structures materially interfere with the

public right, the obstruction may be removed or abated as a public

nuisance.

In respect to these purely internal streams of a State, the public

right of navigation is exclusively nnder the control and regulation

of the State legislature ; and in cases whore these erections or obstruc-

tions to the navigation are constructed under a law of the State, or

sanctioned by legislative authority, they are neither a public nuisance

subject to abatement, nor is the individual who may have sustained

special damage from their interference with the pul)lic use entitled to

any remedy for his loss. So far as the public use of the stream is con-

cerned, the legislature having the power to control and regulate it, tlie

statute authoiizing the structure, though it may be a real impediment

to the navigntion, makrs it lawful. 5 Wend. 448, 449; 15 lb. 113;

17 T. R. 195 ; 20 lb. 00, 101 ; 5 Cow. 16,5.

It is also urged that this Act of Congress is void, for the reason that

VOL. II. — 45
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it is inconsistent with the compact between the States of Virginia and

Kentucky, at the time of the admission of the latter into the Union, by

which it was agreed, " that the use and navigation of the river Ohio,

so far as the territory of tlie proposed, or the territory that shall remain

within the limits of this Commonwealth, lies thereon, shall be free and

common to the citizens of the United States," and which compact was
assented to by Congress at the time of the admission of the State.

This court held, in the case of Green et al. v. J3iddle, 2 Wheat. 1,

that an Act of the Legislature of Kentucky in contravention of the

compact was null and void, within the provision of the Constitution

forbidding a State to pass an}' law impairing the obligation of

contracts. But that is not the question here. The question here

is, whether or not the compact can operate as a restriction upon

the power of Congress under the Constitution to regulate commerce

among the several States? Clearly not. Otherwise Congress and two

States would possess the power to modifj' and alter the Constitution

itself. . . .

[Justices McLean, Geiee, and Wayne dissented on the points above

discussed.] ^

^ See Willamette Iron Bridge Co. v. Hatch, infra, p. 2075.

The Wheeling Bridge case has sometimes been misunderstood. In Deroe et a!, v.

Tli€ Penrose Ferrij Bridge Co., 3 Am. Law Reg. 79 (18.54) Grier, J., in granting a

preliminarv injunction, said of it :
" It is there decided that, although the courts of the

United States cannot punish b}- indictment the erection of a nuisance on our jiuhlic

rivers, erected by authority of a State, yet that as Courts of Chancery they may inter-

fere at the instance of an individual or corporation, who are likely to suffer some

special injury, and prohibit by injunction the erection of nuisances to tlie navigation

of the great navigable rivers leading to ports of entry within a State."

In Milnor v. The Al J. R. R. Co. et al, 6 Am. I^w Reg. G (18.57) ; 8. c. sub nam.

The Passaic Bridge, 3 Wall. 782, in dismissing bills wliere, in somewhat similar

cases, preliminary injunctions had been granted, the same Justice, after saving that

the above quoted " dictum " was not well founded, said ;
" The fact that Pittsburg has

been made a port of entry may have been mentioned [in the Wheeling Bridge case] as

an additional or cumulative reason why Virginia should not be allowed to license a

nuisance on the Ohio, below that city. But the question whether the power to regu-

late bridges over navigable rivers wholly within the bounds of a State, could be exer-

cised by it below a port of entry, and wliether the establishment of such a port did

ipso facto divest the State of such a power, was not in that case, and therefore not de-

cided. This assertion will be fully vindicated by a careful examination of the record in

that case."

In South Carolina t. Georgia, 93 U. S. 4 (1876), an Act of Congress had provided

for making certain improvements in the harbor of the city of Savannah. The

Savannah River flows by the city in two channels. The improvement consisted in an

attempt by means of a crib dam, at a point called the cross-tides, to divert water

enough from the back river channel into that of the front river, to make a depth

there of fifteen feet at low water. The State of South Carolina filed a bill in equity

in the Supreme Court of the United States praying for an injunction restraining the

State of Georgia, the Secretary of War. and certain other officials of the United

States, from " obstructing or interrupting " the navigation of the Savannah River, in

violation of the compact entered into between the States of South Carolina and

Georgia on April 24, 1787. In dismi.=sing the bill, the court (Strong, J.), said :

"We do not perceive that, in this suit, the State of South Carolina stands in any
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better position than that which she woukl occupy if the compact of 1787 between her-

self and Georgia had never been made. That compact defined the boundary between

the two States as the most northern branch or stream of the river Savannah from the

sea, or mouth of the stream, to the forii or confluence of the rivers then called Tugo-

loo and Keowee. [A summary of the second article is here given.] But it matters

not to this case how the right was acquired, whether under the compact or not, or

what the extent of the right of South Carolina was in 1787. After the treaty between

the two States was made, both the parties to it became members of the United States.

Both adopted the Federal Constitution, and thereby joined in delegating to the gen-

eral government the right to ' regulate commerce with foreign nations, and among

the several States.' Whatever, therefore, may have been tiieir rights in the naviga-

tion of the Savannah River before they entered the Union, eitlier as between them-

selves or against others, they both agreed that Congress might thereafter do every

thing which is within the power thus delegated. That the power to regulate

interstate commerce, and commerce with foreign nations, conferred upon Congress

by the Constitution, extends to the control of navigable rivers between States—
rivers that are accessible from other States, at least to the extent of improving their

navigability — has not been questioned during the argument, nor could it be with

any show of reason. . . .

" But it is insisted on behalf of the complainant, that, though Congress may have

the power to remove obstructions in the navigable waters of the United States, it has

no right to authorize placing obstructions therein ; that while it may improve naviga-

tion, it may not impede or destroy it. Were this conceded, it could not affect our

judgment of the present case. The record exhibits that immediately above the city

of Savannah the river is divided by Hutchinson's Island, and that there is a natural

channel on each side of the island, both uniting at the head. Tlie obstruction com-

plained of is at the point of divergence of the two channels, and its purpose and prob-

able effect are to improve the southern channel at the expense of the northern, by

increasing the flow of the water through the former, thus increasing its depth and

water-way, as also the scouring effects of the current. The action of the defendants

is not, therefore, the destruction of the navigation of the river. True, it is obstruct-

ing the water-way of one of its channels, and compelling navigation to use the other

channel ; but it is a means employed to render navigation of the river more con-

venient,— a mode of improvement not uncommon. The two channels are not two
rivers, and closing one for the improvement of the other is in no just or legal sei;se

destroying or impeding the navigation. If it were, every structure erected in the bed
of the river, whether in the channel or not, would be an obstruction. It might be a

light-house erected on a submerged sand-bank, or a jetty pushed out into the stream
to narrow the water-way, and increase the depth of water and the direction and the

force of the current, or the pier of a bridge standing where vessels now pass, and
where they can pass only at very high water. The impediments to navigation

caused by such structures are, it is true, in one sense, obstructions to navigation ; but,

so far as they tend to facilitate commerce, it is not claimed that they are unlawful. In

what respect, except in degree, do they iliffer from the acts and constructions of which
the plaintiff complains'' All of them are obstructions to the natural flow of the river,

yet all, except the pier, are improvements to ils navignbility, and consequently they

add new facilities to the conduct of commerce. It is not, however, to be conceded
that Congress has no power to order obstructions to be placed in the navigable waters

of the United States, either to assist navigation or to change its direction by forcing it

into one channel of a river rather than the other. It may build light-liouses in the bed
of the stream. It may construct jetties. It may require nil navigators to pass along

a prescrilied chnnnel, and may close any other channel to their passage. If. as we
have said, the United States have succeeded to the power and rights of the several

States, so far as control over interstate and foreign commerce is concerned, this is

not to be doubted. Might not the States of South Carolina and Georgia, by mutual
agreement, have constructed a dam across the cross tides between Hutchinson and
Argyle Islands, and thus have confined the navigation of the Savannah River to the
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In The Passaic Bridges^ 3 Wall. (Appendix), 782 (1857), s. c. sub

nom. Milnor v. N. J. B. R. Co. et al., 6 Am. Law Reg. 6, in the Circuit

Court of the United States for New Jersey, a bill was filed by citizens

of New York owning wharves in Newark, New Jersey, to restrain the

New Jersey Railroad Company from building two bridges over the

Passaic River, one in the city and one about two miles and a half below

the region of the city wharves. The bridges were authorized by a

statute of New Jersey. The reporter states that the river had its

springs, course, and outlet wholly in New Jersey. Though a small

and narrow river, it is navigable for sloops, schooners, and the smaller

class of steamboats, as far as the tide flows, which is some distance

above Newark. At the upper end, above the cit}', there were several

bridges with small draws, and difficult to pass, all of which were erected

by authority of the State, and one of them more than fifty years ago.

The city had been made a port of entry by Act of Congress, and the

United States had surveyed the channel, built two lighthouses, " fog-

lights," spar-buoys, etc. The city had some little foreign commerce,

and some with ports of other States ; but vastly the largest portion of

it all was with New York, to which it had become, in some sort, a

manufacturing suburb, and nearly all this was carried on by the rail-

road, whose contemplated bridges the bill now sought to restrain.

Grier, J., for the court, said: "That the proposed bridges will in

some measure cause an obstruction to the navigation of the river, and

some inconvenience to vessels passing the draws, is ceitainly true.

Every bridge may be said to be an obstruction on the channel of a

river, but it is not necessarily a nuisance. Bridges are highways, as

southern channel ? Might they not have done tliis before they surrendered to the

Federal government a portion of their sovereignty ? Might they not have constructed

jetties, or manipulated the river, so that commerce could have been carried on exclu-

sively through the southern channel, on the south side of Hutchinson's Island'^ It is

not thought that these questions can be answered in the negative. Then why may
not Congress, succeeding, as it has done, to the authority of the States, do the same

thing ? Why may it not confine the navigation of the river to the channel soutii of

Hutchinson's Island ; and why is this not a regulation of commerce, if commerce in-

cludes navigation? We think it is such a regulation.

"Upon this subject the case of Pennsylvania v. The Wheeling and Belmont Bridge

Co., 18 How. 421, is in.«tructive. There it was ruled that the power of Congress to

regulate commerce includes the regulation of intercourse and navigation, and conse-

quently the power to determine what shall or shall not be deemed, in the judgment of

law, an olistruction of navigation. It was, therefore, decided that an Act of Congress

declaring a bridge over the OJiio River, which in fact did impede steamboat naviga-

tion, to be a lawful structure, and requiring the officers and crews of vessels navigat-

ing the river to regulate their vessels so as not to interfere with the elevation and

construction of the bridge, was a legitimate exercise of the power of Congress to reg-

ulate commerce. It was further ruled that the Act was not in conflict with the pro-

vision of the Constitution which declares that no preference shall be given, by any

regul.ition of commerce or revenue, to the ports of one State over those of another.

The judgment in that case is, also, a sufficient answer to the claim made by the present

complainant, that closing the channel on the South Carolina side of Hutchinson's

Island is a preference given to the ports of Georgia forbidden by this clause of the

Constitution."— Ed.
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necessary to the commerce and intercourse of the public as rivers. That

which the public convenience imperatively demands cannot be called a

public nuisance because it causes some inconvenience, or affects the

private interests of a few individuals.

" Now if every bridge over a navigable river be not necessarih' a nui-

sance, but may be erected for the pubUc benefit, without being considered

in law or in facta nuisance, thougli certainly an inconvenience affecting

the navigation of the river, the question recurs, who is to judge of

this necessity ? Who shall say what shall be the height of a pier, the

width of a draw, and how it shall be erected, managed, and controlled?

Is this a matter of judicial discretion or of legislative enactment? Can

that be a nuisance which is authorized by law? Does a State lose the

great police power of regulating her own highway's, and bridges over

her own rivers, because the tide may flow therein, or as soon as they

become a highway to a port of entry within her own borders? In the

course of seventy years' practical construction of the Constitution, no

Act of Congress is to be found regulating such erections, or assuming

to license a bridge over such a river, wholly within the jurisdiction of a

State, if we except the doubtful precedent of the Cumberland Road

;

and during all this time States have assumed and exercised this

power. If we now deny it to tiie States, where do we find any authority

in the Constitution or Acts of Congress for assuming it ourselves ?

" These are questions which must be resolved before this court can

constitute itself ' arbiter pontium^ and assume the power of deciding

where and when the public necessity demands a bridge, what is suffi-

cient draw, or how much inconvenience to navigation will constitute a

nuisance.

" The complainants in these bills, in order to show jurisdiction in tiie

court, have stated themselves to be citizens of the State of New York.

Their right to a remed\' in the courts of the United States is not asserted,

on account of the subject-matter of the controversy ; nor do they allege

any peculiar jurisdiction as given to us by any Act of Congress, but rest

upon their personal right as citizens of another State to sue in this

tribunal. It is plain, by their own showing, that they can demand no
other remedy from this court than would be administered by the tribu-

nals of the State of New Jersey in a suit between her own citizens.

A citizen of New York who purchases wharves in Newark, or owns a

vessel navigating to that port, has no greater right than the citizens of

New Jersey. A court of chancery in New Jersey would not interfere

with the course of public improvements autliorized by the State, at tlie

instance of a wharf owner, on the suggestion that a change in the loca-

tion of a bridge would cause a depreciation in the valne of his property.

This is not a result for which (if the court can give any remedy at all) it

will interfere by injiniction. The court has no power to arrest the course

of public improvements on account of their effects upon the value of

property, appreciating it in one place and depreciating it in another.

If special damage occurs to an individual, the law gives him a remedy

;
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but he cannot recover, either in a court of law or equity, special dam-
age as for a common nuisance, if the erection complained of be not a

nuisance. A bridge authorized by the State of New Jersey cannot be

treated as a nuisance under the laws of New Jersey. That the police

power of a State includes the regulation of highways and bridges within

its boundaries has never been questioned. If the legislature has declared

that bridges erected with draws of certain dimensions will not so impede
the commerce of the river as to be injurious or become a public nuisance,

where can the courts of New Jersey find any authority for overruling,

reversing, or nullifying legislative Acts on a subject-matter over which it

has exclusive jurisdiction? Admitting, for sake of argument, that Con-
gress, in the exercise of the commercial power, may regulate the height

of bridges on a public river in a State below a port of entry, or ma}- forbid

their erection altogether, they have never yet assumed the exercise of

such a power ; nor have they by any legislative Act conferred this power
on the courts. The bridges will not be nuisances by the law of New Jersey.

The United States has no common-law offences, and has passed no stat-

ute declaring such an erection to be a nuisance. If so, a court cannot

interfere by arbitrary decree either to restrain the erection of a bridge, or

to define its form and proportions. It is plain that these are subjects of

legislative, not judicial, discretion. It is a power which has always

heretofore been exercised by State legislatures over rivers wholly within

their jurisdiction, and where the rights of citizens of other States to

navigate the river are not injured for the sake of some special benefit to

the citizens of the State exercising the power. . . .

" The Passaic River, thougli navigable for a few miles within the State

ofNew Jersey, and therefore a public river, belongs wholly to that State.

It is no highway to other States ; no commerce passes thereon from States

below the bridge to States above. Being the property of the State,

and no other State having any title to interfere with her absolute

dominions, she alone can regulate the harbors, wharves, ferries, or

bridges, in or over it. Congress has the exclusive power to regulate

commerce ; but that has never been construed to include the means

by which commerce is cari'ied on within a State. Canals, turnpikes,

bridges, and railroads, are as necessary to the commerce between and

through the several States as rivers, yet Congress has never pretended

to regulate them. When a city is made a port of entry. Congress does

not thereby assume to regulate its harbor, or detract from the sover-

eign rights before exercised by each State over her own public rivers.

Congress ma}' establish post-offices and post-roads ; but this does not

affect or control the absolute power of the State over its highways and

bridges. If a State does not desire the accommodation of mails at cer-

tain places, and will not make roads and bridges on which to transpoi t

them, Congress cannot compel it to do so, or require it to receive favors

by compulsion. Constituting a town or city a port of entry is an Act

for the convenience and benefit of such place and its commerce ; but

for the sake of this benefit the Constitution does not require the State
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to surrender her control over the harbor or the highways leading to it,

either by land or water, provided all citizens of the United States enjoy

the same privileges which are enjoyed by her own.
" Whether a bridge over the Passaic will injurious]}- affect the harbor

of Newark is a question which the people of New Jersey can best deter-

mine, and have a right to determine for themselves. If the bridges be an

inconvenience to sloops and schooners navigating their port, it is no more

so to others than to them. I see no reason why the State of New
Jerse}', in the exercise of her absolute sovereignty over the river, ma}'

not stop it up altogether, and establish the harbor and wharves of

Newark at the mouth of the river. It would affect the rights of no

other State ; it would still be a port of entry if Congress chose to con-

tinue it so. Such action would not be in conflict with any power vested

in Congress. A State may, in the exercise of its reserved powers, inci-

dentally affect subjects intrusted to Congress without any necessary

collision. All railroads, canals, harbors, or bridges, necessarily affect

the commerce not only within a State, but between the States. Con-

gress, by conferring the privilege of a port of entry upon a city or

town, does not come in conflict with the police power of a State exer-

cised in bridging her own rivers below such port. If the power to

make a town a port of entry includes the right to regulate the means

by which its commerce is carried on, why does it not extend to its turn-

pikes, railroads, and canals— to land as well as water? Assuming the

right (which I neither affirm nor deny) of Congress to regulate bridges

over navigable rivers below ports of entr}', j-et not having done so, the

courts cannot assume to themselves such a power. There is no Act of

Congress or rule of law which courts could apply to such a case. It is

possible that courts might exercise this discretionary power as judi-

ciously as a legislative bod}-, yet the praise of being ' a good judge

'

could hardly be given to one who would endeavor to ' enlarge his

jurisdiction' by the assumption, or rather usurpation, of such an unde-

fined and discretionary power.

" The police power to make bridges over its public rivers is as abso-

lutely and exclusively vested in a State as the commercial power is in

Congress ; and no question can arise as to which is bound to give way,
when exercised over the same subject-matter, till a case of actual colli-

sion occurs. This is all that was decided in the case of Wilson'x.

The Blackbird Creek, &c., 2 Peters, 257. That case has been the subject

of much comment, and some misconstruction. It was never intended

as a retraction or modification of anything decided in Gibbons v. Ogden,

or to the exclusive power of Congress to regulate commence. Nor does

the Wheeling Bridge case at all conflict with either. The case of

Wilson V. The Blackbird Creek, <f;c., governs this, while it has nothing

in common with that of the Wheeling bridge.

" The view taken by the court of this point dispenses with the necessity

of an expression of opinion on the questions on which so much testimony

has been accumulated: What is the proper width of draws on bridges
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over the Passaic ? How far the public necessity requires them ? What
is the comparative value of the commerce passing over or under them ?

What the amount of inconvenience such draws may be to the naviga-

tion, and whether it is for the public interest that this should be encount-

ered rather than the greater one consequent on the want of such bridges?

and, finally, the comparative merits of curved and straight lines in the

construction of railroads. These questions have all been ruled by the

Legislature of New Jersey, having (as we believe) the sole jurisdiction

in the matter. They have used their discretion in a matter properly

submitted to it, and this court has neither the power to decide, nor the

disposition to say, that it has been injudiciously exercised,

Hilts dismissed with costs.

[This case was carried to the Supreme Court of the United States,

and, after full argument, the court was equally divided. The judgment
below, therefore, stood affirmed. See 3 Wall. 794.]

In Sinnot v. Davenport^ 22 How. 227 (1859), Mr. Justice Nelsox
delivered the opinion of the court.

This is a writ of error to the Supreme Court of the State of Alabama.
The suit was brought by the plaintiffs below, commissioners of pilotage

of the harbor of Mobile, against the steamboat "Bagaby," of which Sinnot,

the defendant, was master, to recover certain penalties for a violation

of the law of the State of Alabama, passed February 15, 1854, entitled

" An Act to provide for the registration of the names of steamboat
owners." [The substance of the first section appears below.] The sec-

ond section provides that if an}- person or persons, being owner or

owners of an}' steamboat, shall run, or permit the same to be run or

navigated, on any of the waters of the State, without having first filed

the statement as provided by the Act, he or the}- shall forfeit the sum
of $500, to be recovered in the name of the commissioners of pilotage

of the bay of Mobile, either by a suit against the owners or b}- attach-

ment against the boat, the one half to the use of the commissioners,

and the other half to the person or persons who shall first inform said

commissioners.

The steamboat " Bagab}-" in question was seized and detained under

this Act until discharged, on a bond being given to pay and satisfy any

judgment that might be rendered in the suit. A judgment was subse-

quently rendered against the vessel in the cit}' court of Mobile, for the

penalty of $500, with costs, which on an appeal to the Supreme Court

was affirmed.

The material facts in the case are that the steamboat was engaged in

navigation and commerce between the citj-of New Orleans, in the State

of Louisiana, and the cities of Montgomery and Wetumpka, in the

State of Alabama, and that she touched at the city of Mobile only in

the course of her navigation and trade between the ports and places

above mentioned ; that she was an American vessel, built at Pittsburg,
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in the State of Pennsylvania, and was dul^^ enrolled and licensed in

pursuance of the laws of the United States, and bad been regularly

cleared at the port of New Orleans for the ports of Montgomery and

Wetumpka, whither she was destined at the time of the seizure and

detention under the Act in question.

The plaintiffs in error, the master and stipulators in the court below,

insist that the judgment rendered against them is erroneous, upon tbe

ground tiiat the statute of the Legislature of the State of Alabama is

U'lconstitutional and void, it being in conflict with that clause in the

Constitution which confers upon Congress the power " to regulate

commerce with foreign nations and among the several States," and the

Acts of Congress passed in pursuance thereof. The Act of Congress

relied on is that of the 17th Februar}', 1793, providing for the enrol-

ment and license of vessels engaged in the coasting trade. The force

and effect of this Act was examined in the case of Gibbons v. Ogden^ 9

Wh. 210, 214, and it was there held that vessels enrolled and licensed

in pursuance of it had conferred upon them as full and complete au-

thority to carr}' on this trade as was in the power of Congress to

confer. The Chief Justice says (speaking of the first section) :
" This

section seems to the court to contain a positive enactment that the

vessels it describes shall be entitled to the privileges of ships or vessels

emplo3'ed in the coasting trade. These privileges cannot be se[)arated

from the trade, and cannot be enjoj'ed unless the trade may be prose-

cuted." Again, the court sa}*, to construe these words otherwise than

as entitling the ships or vessels described to carry on the coasting trade

would be, we think, to disregard the apparent intent of the Act. And
again, speaking of the license provided for in the fourtii section, the

word "license" means permission or authority; and a license to do
any particular thing is a permission or authority to do that thing,

and, if granted by a person having power to grant it, transfers to the

grantee the right to do whatever it purports to authorize. It certainly

transfers to him all the right which the grantor can transfer, to do what
is within the terms of the license.

The license is general in its terms, according to the form given in the

Act of Congress: "License is hereliy granted for the said steamboat
(naming her) to be employed in carrying on the coasting trade for one
year from the date hereof, and no longer."

On looking into the Act of Congress regulating the coasting trade, it

will be found that many conditions are to be complied with by the own-
ers of vessels before the granting of the enrolment or license. 1. The
vessel must possess the same qualifications, and the same requisites

must be complied with, as are made necessary to the registering of ships

or vessels engaged in the foreign trade by the Act of December 31,1 792.

These conditions are many and important, as will be seen by a refer-

ence to the Act. 2. A bond must be given by the husband or managing
owner, and the master, with sureties to the satisfaction of tlie collec-

tor, conditioned that such vessel shall not be employed in any trade by
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which the United States shall be defrauded of its revenues ; and also

the master must make oath that he is a citizen of the United States

;

that the license shall not be used for any other vessel or an}' other

employment than that for which it is granted, or in any trade or busi-

ness in fraud of the public revenues, as a condition to the granting of

the license. These are the guards and restraints, and the only guards

and restraints, which Congress has seen fit to annex to the privileges

of ships and vessels engaged in the coasting trade, and upon a com-
pliance with which, as we have seen, as full and complete authority' is

conferred by the license to carry on the trade as Congress is capable of

conferring.

Now, the Act of the Legislature of the State of Alabama imposes an-

other and an additional condition to the privilege of carrying on this

trade within her waters, namely : the filing of a statement in writing, in

the oflBce of the probate judge of Mobile County, setting forth : 1. The
name of the vessel ; 2. The name of the owner or owners ; 3. His or

their place or places of residence ; and 4. The interest each has in the

vessel. Which statement must be sworn to b}' the part}-, or his agent

or attorney. And the like statement, mutatis mutandis, is required to

be made each time a change of owners of the vessel takes place. Un-
less this condition of navigation and trade within the waters of Alabama
is complied with, the vessel is forbidden to leave the port of Mobile,

under the penalty of $500 for each offence.

If the interpretation of the court, as to the force and effect of the

privileges afforded to the vessel by the enrolment and license in the

case of Gibbons v. Oyden are to be maintained, it can require no argu-

ment to show a direct conflict between this Act of the State and the

Act of Congress regulating this trade. Certainly, if this State law can

be upheld, the full enjoyment of the right to carry on the coasting

trade, as heretofore adjudged by this court, under the enrolment and

license, is denied to the vessel in question.

If anything further could be necessary, we might refer to the enrol-

ment prescribed by the Act of Congress, by which it is made the duty

of the owner to furnish, under oath, to the collectors, all the informa-

tion required by this State law, and which is incorporated in the body

of the enrolment. Congress, therefore, has legislated on the veiy sub-

ject which tlie State Act has undertaken to regulate, and has limited its

regulation in the matter to a registry at the home port.

It has been argued, however, that this Act of the State is but the

exercise of a police power, which power has not been surrendered to

the general government, but reserved to the States ; and hence, even

if the law should be found in conflict with the Act of Congress, it must

still be regarded as a valid law, and as excepted out of and from the

commercial power.

This position is not a new one ; it has often been presented to this

court, and in every instance the same answer given to it. It was

strongly pressed in the New York case of Gibbons v. Ogden. The
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court, ill answer to it, observed : "It has been contended that if a law

passed by a State in the exercise of its acknowledged sovereignty comes

in conflict with a law passed by Congress in pursuance of the Constitu-

tion, they affect the subject and each other, like equal opposing forces."

But, the court say, the framers of the Constitution foresaw this stale of

things, and provided for it, by declaring the supremacy not only of

itself, but of the laws made in pursuance of it. The nullity of any Act

inconsistent with the Constitution is produced by the declaration that

the Constitution is the supreme law. The appropriate application of

that part of the clause which confers the same supremacy on laws and

treaties, is to such Acts of the State legislatures as do not transcend

their powers, but, though enacted in the execution of acknowledged

State powers, interfere with or are contrary to the laws of Congress,

made in pursuance of the Constitution, or some treaty made under the

authority of the United States. In every such case, the Act of Con-

gress or treaty is supreme ; and the law of the State, though enacted in

the exercise of powers not controverted, must yield to it." The same

doctrine was asserted in the case of Brown v. The State of Maryland,

12 Wh. 448, 449, and in numerous other cases. (5 How. 573, 574, 57*J,

581 ; 2 Peters, 251, 252 ; 4 Wh. 405, 406, 436.)

We agree, that in the application of this principle of supremacy of an

Act of Congress in a case where the State law is but the exercise of a

reserved power, the repugnance or conflict should be direct and posi-

tive, so that the two Acts could not be reconciled or consistently stand

together ; and, also, that the Act of Congress should have been passed

in the exercise of a clear power under the Constitution, such as that in

question.

The whole commercial marine of the countr}' is placed by the Constitu-

tion under the regulation of Congress, and all laws passed by that body
in the regulation of navigation and trade, whether foreign or coastwise,

is therefore but the exercise of an undisputed power. When, therefore,

an Act of the Legislature of a State prescribes a regulation of the subject

repugnant to and inconsistent with the regulation of Congress, the State
law must give way ; and this, without regard to the source of power
whence the State legislature derived its enactment.
This paramount authority of the Act of Congress is not only con-

ferred by the Constitution itself, but is the logical result of the power
over the subject conferred upon that body by the States. They sur-

rendered this power to the general government ; and to the extent of

the fair exercise of it by Congress, the Act must be supreme.
The power of Congress, however, over the subject does not extend

further than the regulation of commerce with foreign nations and among
the several States. Beyond these limits, the States have not surren-

dered their power over the subject, and may exercise it independently
of any control or interference of the general government ; and there

has been much controversy, and pro))ably will contintie to be, both by
the bench and the bar, in fixing the true boundary line between the
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power of Congress under the commercial grant and the power reserved

to the States. But in all these discussions, or nearly all of them, it has

been admitted that if the Act of Congress fell clearly within the power

conferred upon that bod}' by the Constitution, there was an end of the

controversy. The law of Congress was supreme.

These questions have arisen under the quarantine and health laws of

the States— laws imposing a tax upon Imports and passengers, ad-

mitted to have been passed under the police power of the States, and

which had not been surrendered to the general government. The laws

of the Slates have been upheld by the court, except in cases where they

were in conflict, or were adjudged by the court to be in conflict, with

the Act of Congress.

Upon the whole, after the maturest consideration the court have been

able to give to the case, we are constrained to hold that the Act of the

Legislature of the State is in conflict with the Constitution and law of the

United States, and therefore void.

The judgment of the court below is reversed.^

In Lemmon v. The FeopU, 20 N. Y. 562, 611 (1860), where slaves

brought by their mistress into New York on their way from one slave

State to another, were discharged on habeas corpus (for the facts of the

case see siipra^ p. 496), the court (Dekio, J.) said: "It remains to

consider the effect upon this case of the provision b\' which power is

given to Congress to regulate commerce among the several States.

(Art. 1, § 8, f 3.) If the slaves had been passing through the navi-

gable waters of this State in a vessel having a coasting license granted

1 And so Foster v. Com'rs, 22 How. 244.

In Moran v. A^. O., 112 U. S. 69 (1884), on error to the Supreme Court of Loui-

siana, it was held that an ordinance was void which imposed a license tax on the owner

of steam propellers engaged in tlie coasting trade, already duly enrolled and licensed

under the Acts of Congress. The court (Matthews, J.), after citing Gibbons v. Oijden

and Sinnot v. Dnrenport, said :
" The jiresent case would seem to fall directly witliin

the rule of these decisions, unless the fact that the ordinance of the city of New Orleans

if5 the exercise of the taxing power of the State, can be supposed to make a material

difference. But since the case of Brown v. Maryland, 12 Wlieat. 419, it has been

repeatedly decideil by this court tliat when a law of a State imposes a tax under such

circumstances and with such effect as to constitute it a regulation of commerce, either

foreign or interstate, it is void on that account. Telegraph Co. v. Texas, 10.5 U. S.

460, and cases there cited. . . . The sole occupation sought to be subjected to the tax

is that of using and enjoying the license of the United States to employ these particu-

lar vessels in the coasting trade ; and the State thus seeks to burden with an exaction,

fixed at its own pleasure, the very right to which the plaintiff in error is entitled under,

and which he derives from, the Constitution and laws of the United States. The

Louisiana statute declares expressly that if he refuses or neglects to pay the license

tax imposed upon him, for using his boats in this way, he sliall not be permitted to act

under and avail himself of tlie license granted by the United States, but may be en-

joined from so doing by judicial process. The conflict between the two authorities is

direct and express. What tlie one declares may be done without the tax, the other

declares shall not be done except upon payment of the tax. In such an opposition,

the only question is, which is the superior authority; and reduced to that, it furnishes

its own answer."— Ed.
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under the Act of Congress regulating the coasting trade, in the course

of a voyage between two slave States, and in that situation had been

interrupted by the operation of the writ of habeas corpus^ I am not

prepared to say that they could have been discharged under the pro-

vision of the statute. So if in the course of such a voyage they had
been landed on the territory of the State in consequence of a marine

accident or by stress of weather. In either case they would, in strict-

ness of language, have been introduced and brought into the State.

In the latter case, their being here being involuntary as regards the

owner, they would not have been ' brought here ' within tiie meaning

of the statute. {Case of the Brig Enterprise, in the decisions of the

Commission of Claims, under the Convention of 1853, p. 187.) But

the case does not present either of these features. [The court

here considers the principle to be derived from various Federal cases,

concludfng with that of Cooley v. The Board of Wardens^ 12

How. 299.]

" The application of the rule to the present case is plain. We will

concede, for the purpose of the argument, that the transportation of

slaves from one slaveholding State to another is an Act of interstate

commerce, which may be legally pi'otected and regulated by Federal

legislation. Acts have been passed to regulate the coasting trade, so

that if these slaves had been in transitu between Virginia and Texas,

in a coasting vessel, at the time the habeas corpus was served, they

could not have been interfered with while passing through the naviga-

ble waters of a free State by the authority of a law of such State. But
they were not thus in transit at that time. Congress has not passed

any Act to regulate commerce between the States when carried on b}'

land, or otherwise than in coasting vessels. But conceding that, in

order to facilitate commerce among the States, Congress has power to

provide for precisely such a case as the present— the case of persons

whose transportation is the sul^ject of commercial intercourse, being

carried by a coasting vessel to a convenient port in another State, with

a view of being there landed, for the purpose of being again embarked
on a fresh coasting voyage to a third port, which was to be their final

destination— the unexercised power to enact such a law, to regulate

such a transit, would not affect the power of the States to deal with the

status of all persons within their territory in the mean time, and before

the existence of such a law. It would be a law to regulate commerce
carried on partly by land and partly b}- water— a subject upon which
Congress has not thought proper to act at all. Should it do so here-

after, it miglit limit and curtail the authority of the States to execute

such an Act as the present in a case in which it should interfere with

such paramount legislation of Congress. I repeat the remark, that the

law of the State under consideration has no aspect which refers direct!}'

to commerce among the States. It would have a large and important

operation upon cases falling within its provisions, and having no con-

nection with anv commercial enterprise. It is then, so far as the com-
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mercial clause is concerned, generally valid ; but in the case of

supposable Federal legislation, under the power conferred upon

Congress to regulate commerce, circumstances might arise where its

execution, by freeing a slave cargo landed on our shores, in the course

of an interstate voyage, would interfere with the provisions of an Act

of Congress. The present state of Federal legislation, however, docs

not, in my opinion, raise any conflict between it and the laws of this

State under consideration."^

In Conway et al. v. Taylor''s Executor, 1 Black, 603 (1861), Mr.
Justice Swayne delivered the opinion of the court. The appellees

filed their bill in equity in the Circuit Court of Campbell County,

Kentucky, seeking thereby to enjoin the appellants from invading the

ferry rights claimed by them as set forth in their bill, and also praying

for an account and a decree against the appellants in respect of the

moneys received by them in violation of the alleged rights of the com-

plainants. The appellants answerer!, proofs were taken, and the case

brought to hearing.

The Circuit Court of Campbell Count}' entered a decree against the

appellants. They removed the cause to the Court of Appeals of Ken-

tucky. Tliat court modilied the decree of the court below, but also decreed

against them. They thereupon brought the cause to this court by a

writ of error under the 25th section of the Judiciary Act of 1789. . . .

No claim is set up in the bill as to any ferry license from Ohio, or to

any right of landing on the Ohio side.

In 1853 the appellants built the steamer " Commodore," and constituted

themselves " The Cincinnati and Newport Packet Company," for the

purpose of running that steamer as a ferry-boat from Cincinnati to

Newport, and from Newport to Cincinnati. They rented, for five years,

a portion of the esplanade in front of Monmouth Street, in the city of

Newport, from the Common Council of that cit}'.

The "Commodore" was a vessel of 128 tons burden, and in all

respects well appointed and equipped. The appellants caused her to

be enrolled on the 4th of January, 1854, at the custom-house at Cin-

cinnati, under the Act of Congress for enrolling and licensing vessels

to be employed in the coasting trade and fisheries, with Peter Conway
as master, and obtained on the same day, from the surveyor of customs

at the port of Cincinnati, a license for the employment and carrying of

the coasting trade. They commenced running her as a ferry-boat from

Cincinnati to Newport, and from Newport to Cincinnati, on the 5th

of Januar}', 1854. Her landings were at the wharves on each side of

the river, opposite to each other, the landing in Newport being at the

foot of Monmouth Street. The riglit of the "Commodore" to land

there, for all lawful purposes, was not contested in the Court of Appeals,

and was not questioned in the argument here. In January-, 1854, the

* The passage here given is the oue indicated as omitted supra, p. 505.— Ed.
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appellees exhibited their bill in equit}- against the appellants. In the

same month a preliminary injuuetion was granted, restraining the appel-

lants from running the " Commodore " as a ferry-boat between the cities

of Cincinnati and Newport. In the progress of the cause, proceedings

were instituted against the appellants for contempt of the court in

violating this injunction. It was then made to appear that the appel-

lants had, on the 6th of March, 1854, obtained a ferr}' license under

the laws of Ohio. This fact appears in the record, and is adverted to

in the judgment of the Court of Appeals. . . .

It is objected b}' the appellants, that no such ferry franchise exists

as was sought to be protected by this decree, because it was granted

under the laws of Kentucky, and did not embrace a landing on the

Ohio shore. It is insisted that such a franchise, when confined to one

shore, is a nullit\", and that the concurrent action of both States is

necessar}- to give it validit}-. Under the laws of Kentuckj- a ferry

franchise is grantable only to riparian owners. The franchise in this

instance was granted in pursuance of those laws. An}' riparian own-

ership, or right of landing, or legal sanction of any kind beyond the

jurisdiction of that State, is not required by her laws.

The riparian rights of James Taylor, deceased, and of his executor

and devisees, in respect of the Kentucky shore, have been held suffi-

cient to sustain a ferry license b}- the highest legal tribunal of that

State, whenever the subject has been presented. The question came

under consideration, and was discussed and decided in the year 1831

in 6 J. J. Marshall, 134, Trustees of Newport v. James Taylor;

in 1850 in Ben. Monroe, 361, City of Neioport v. Taylor's Heirs; in

1855 in this case, 16 Ben. Monroe, 784 ; and, finally, in 1858, in the

City of Neioport v. Air & Wallace. (Pamphlet copy of Record.)

These adjudications constitute a rule of property, and a rule of deci-

sion which this court is bound to recognize. Were the question an
open one, and now presented for the first time for determination, we
should have no hesitation in coming to the same conclusion. "We do
not see how it could Iiave been decided otherwise. This point was not

pressed by the counsel for the appellants. The judgments referred to

exhaust the subject. We deem it unnecessar}- to go again over the

same ground. The concurrent action of the two States was not necessary.

"A ferry is in respect of the landing-place, and not of the water.

The water may be to one, and the ferry to another." 13 Viner's Ab.,

208, A.

In 11 Wend. 590, The People v JSnbcocJc, this same objection was
urged, in respect of a license under the laws of New York, for a ferry

across the Niagara River. The court said :
" Tiie privilege of the

license ma^^ not be as valuable to the grantee, bj- not extending across

the river ; but as far as it does extend, he is entitled to all the provi-

sions of the law, the object of which is to secure the exclusive privilege

of maintaining a ferry at a designated place." The point has been ruled

in the same way in a large number of other cases. . . .
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The franchise is confined to the transit from the shore of the State.

The same rights which she claims for herself she concedes to others.

She has thrown no obstacle in the way of the transit from the States

lying upon the other side of the Ohio and Mississippi. She has left

that to be wholly regulated b}' tlieir ferry laws. We have heard of no
hostile legislation, and of no complaints, b}" an}' of those States. It

was shown in the argument at bar that similar laws exit t in most, if

not all, the States bordering upon those streams. They exist in other

States of the Union bounded by navigable waters.

Very few adjudged cases have been brought to our notice in which

the ferrj' rights they authorize to be granted have been challenged
;

none in which they have been held to be invalid. A ferry franchise is

as much property as a rent or an}- other incorporeal hereditament, or

chattels, or realty. It is clothed with the same sanctity and entitled to

the same protection as other property. . . .

Rights of commerce give no authorit}' to their possessor to invade

the rights of propertj*. He cannot use a bridge, a canal, or a railroad

without paying the fixed rate of compensation. He cannot use a ware-

house or vehicle of transportation belonging to another without the

owner's consent. No more can he invade the feny franchise of another

without authority from the holder. The vitality of such a franchise lies

in its exclusiveness. The moment the right becomes common, the

franchise ceases to exist. . . .

Undoubtedly, the States, in conferring ferr}' rights, may pass laws so

infringing the commercial power of the nation that it would be the duty

of this court to annul or control them. 13 How. 519, Wheeling Bridge

case. The function is one of extreme delicacy, and only to be per-

formed where the infraction is clear. The ferry laws in question in

this case are not of that character. We find nothing in them transcend-

ing the legitimate exercise of the legislative power of the State.

The authorities referred to must be considered as putting the ques-

tion at rest. The ordinance of 1787 was not particularly brought to

our attention in the discussion at bar. Any argument drawn from that

source is sufficiently met by what has been already said.

The counsel for the appellees has invoked the authority of Cooley v.

The Board of Wardens of Philadelphia, 12 How. 299, in which a

majority of this court held that, upon certain subjects affecting com-

merce as placed under the guardianship of the Constitution of the

United States, the States may pass laws which will be operative till

Congress shall see fit to annul them.

In the view we have taken of this case, we have found it unnecessary

to consider that subject. There has been now nearly three-qnar.ters of

a century of practical interpretation of the Constitution. During all

that time, as before the Constitution had its birth, the States have ex(n--

cised the power to establish and regulate ferries ; Congress never. We
have sought in vain for any Act of Congress wliich involves the exercise

of this power. That the authority lies within the scope of " that im-



CHAP. X.] UNITED STATES V. HOLLIDAY. 1909

mense mass " of undelegated powers which " are reserved to the States

respectively," we think too clear to admit of doubt.

We place our judgment wholly upon that ground.^

UNITED STATES v. HOLLIDAY. SAME v. HAAS.

Supreme Court of the United States. 1865.

[3 IFa//. 407.]-^

These were indictments, independent of each other, for violations of

the Act of Congress of P'ebruary 13, 1862, 12 Stat, at Large, 339, which

declares that if any person shall sell any spirituous liquors "• to any

Indian under the charge of any Indian superintendent or Indian agent

appointed by the United Siates, he shall, on conviction thereof be-

fore the proper district court of the United States," be fined and

imprisoned. . • .

The indictment [in Haas's case] charged that the defendant had sold

the liquor to a AVinnebago Indian, in the State of Minnesota, under the

charge of an Indian agent of the United States ; but it did not allege

that the locus in quo was within the reservation belonging to tlie Win-

nebago tribe, or within an}' Indian reservation, or within the Indian

country. . . .

The indictment [in Holliday's case] charged the defendant with

selling liquor, in Gratiot Count}', Michigan, to one Otibsko, an In-

dian under the charge of an Indian agent appointed by the United

States. . . . [The cases came np on certificate of a division of opinion

between the judges of the Circuit Court.]

Mr. Homeyn, for Ilolliday ; no counsel appearing for Haas ; 31r.

Assistant Attorney- General Ashton, contra.

Mr. Justice Miller delivered the opinion of the court, Nelson, J.,

not sitting, having been indisposed.

The questions propounded to this court in the two cases have a close

relation to each other, and will be disposed of in one opinion.

The first question on which the judges divided in the case against

Haas is, " whether, under the Act of February 13, 1862, the offence

for which the defendant is indicted was one of which the Circuit Court

could have original jurisdiction." . . .

The offence, then, for which Haas was indicted, although declared by

that Act to be cognizable in the district courts, was, by virtue of the

Act of 1789, also cognizable in the circuit courts.

* And so Fanning Y. Grerjnire et a/., 16 How. 524 (1853) ; Wifjginx Ferrj/ Co. V.

East St. Louis, 107 U. S. 365; Glouc. Ferry Co. V. Penn., 114 U. S. 196; s. C
infra, p. 2013. — Ed.

2 The statement of facts is omitted.— Ed.
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The second question in that case is this : whether, under the facts

above stated, any court of the United States had jurisdiction of the

offence ?

The facts referred to are, concisel}', that spirituous liquor was sold

within the territorial limits of tlie State of Minnesota and witliout an^-

Indian reservation, to an Indian of the Winnebago tribe, under tlie

charge of the United States Indian agent for saia tribe.

It is denied b}- the defendant that the Act of Congress was intended

to apply to such a case ; and, if it was, it is denied that it can be so

applied under the Constitution of the United States. On the first propo-

sition tlie ground taken is, that the polic}- of the Act and its reasonable

construction limit its operation to the Indian country, or to reser-

vations inhabited by Indian tribes. The policy of the Act is the pro-

tection of those Indians who are, by treaty or otherwise, under the

pupilage of the government, from the debasing influence of the use of

spirits ; and it is not easy to perceive why that policy should not require

their preservation from this, to them, destructive poison, when the}- are

outside of a reservation, as well as within it. The evil effects are the

same in both cases.

But the Act of 1862 is an amendment to the 20th section of the Act

of June 30, 1834, and, if we observe what the amendment is, all doubt

on this question is removed. The first Act declared that if any person

sold spirituous liquor to an Indian in the Indian countiy he should for-

feit five hundred dollars. The amended Act punishes any person who

shall sell to an Indian under charge of an Indian agent, or superinten-

dent, appointed by the United States. The limitation to the Indian

country is stricken out, and that requiring the Indian to be under charge

of an agent or superintendent is substituted. It cannot be doubted

that the purpose of the amendment was to remove the restriction of the

Act to the Indian country, and to make parties liable if they sold to

Indians under the charge of a superintendent or agent, wherever they

might be.

It is next asserted that if the Act be so construed it is without any

constitutional authority in its application to the case before us. . . .

[Here follows a passage given siqyra, p. 731, which should be read,

holding that the Act in question is a lawful regulation of commerce.]

These views answer the two questions certified up in the case against

Haas, and the two first questions in the case against Holliday.

The third question in Holliday's case is, whether, under the circum-

stances stated in the plea and replication, the Indian named can be

considered as under the charge of an Indian agent, within the meaning

of the Act ?

The substance of the facts as set out in those pleadings is, that the

Indian to whom the liquor was sold had a piece of land on which he

lived, and that he voted in county and town elections in IMichigan, as

ue was authorized to do by the laws of that State ; tliat he was still,

however, so far connected with his tribe that he lived among them, re-
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ceived his annuity under the treat}' with the United States, and was
represented in tliat matter by the chiefs or head men of his tribe, who
received it for him ; and that an agent of tlie government attended to

this and other matters for that tribe. These are the substantial facts

pleaded on both sides in this particular question, and admitted to be

true ; and without elaborating the matter, we are of opinion that they

show the Indian to be still a member of his tribe, and under tlie cliarge

of an Indian agent. Some point is made of the dissolution of the tribe

by the treat}' of August 2, 1855 ; but that treaty requires the tribal rela-

tion to continue until 1865, for certain purposes, and those purposes are

such that the tribe is under the charge of an Indian superintendent

;

and they justify the application of the Act of 1862 to the individuals of

that tribe.

Two other questions are propounded b}' the judges of the Circuit

Court for the Eastern District of Michigan, both of which have relation

to the effect of the Constitution of Michigan and certain Acts of the

Legislature of that State, in withdrawing these Indians from the influence

of the Act of 1862.

The facts in the case certified up with the division of opinion, show
distinctly '' that the Secretary of the Interior and the Commissioner of

Indian Affairs have decided that it is aiecessar}'^ in order to carry into

effect the provisions of said treaty, that the ti'ibal organization should

be preserved." In reference to all matters of this kind, it is the rule of

this court to follow the action of the executive and other political de-

partments of the government, whose more special dut}' it is to determine

such affairs. If by them those Indians are recognized as a tribe, this

court must do the same. If the}" are a tribe of Indians, then, by the

Constitution of the United States, they are placed, for certain purposes,

within the control of the laws of Congress. This control extends, as

we have already shown, to the subject of regulating the liquor traffic

with them. Tliis power residing in Congress, that body is necessarily

supreme in its exercise. This h.as been too often decided by this court

to require argument, or even reference to authority.

Neither the Constitution of the State, nor any Act of its legislature,

however formal or solemn, whatever rights it may confer on those In-

dians or withhold from them, can withdraw them from the influence of

an Act of Congress which that body has the constitutional right to pass

concerning them. Any other doctrine would make the legislation of

the State the supreme law of the land, instead of the Constitution of

the United States, and the laws and treaties made in pursuance

thereof.

If authority for this proposition, in its application to the Indians, is

needed, it may be found in the cases of the Cherokee Notion v. The
State of Georgia, 5 Peters, 1, and Worcester v. The State of Georgia,

6 lb. 515.

The results to which we arrive from this examination of the law, as

regards the questions certified to us, is, that both questions in the case
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against Haas must be answered in the affirmative ; and in tlie ease

against Holliday, the first three must be answered in the affirmative,

and the last two iu the negative.^ . . .

OILMAN V. PHILADELPHIA.

Supreme Court of the United States. 1865.

[3 Wall. 713.] 2

[Appeal from the United States Circuit Court for Pennsylvania.]

The Commonwealth of Pennsylvania in 1857 authorized the city of

Philadelphia to erect a permanent bridge over the Schuylkill at Chest-

nut Street. This street was about five hundred feet below Market

Street, where was the other and older bridge. The contemplated erec-

tion would be, of course, over a part of the Schuylkill that was tidal

wholly, and navigable. Chestnut Street now had an existence on both

1 Fur the couditiou of the tribal Indians, see supra, pp. 583-599. It will help

to bring out the fuudanieutal peculiarity of the status of these people, if the cou-

ceptiou of territorial sovereignty, which is ours, be contrasted with that old conception

of " tribe sovereignty " which is pretty nearly theirs. Tiie two are inconsistent, and

the attempts to reconcile our claims to the control of these people who live u]>on

our soil, with the fiction that they are independent and govern tliemselves, has resulted

iu calamity to them and disgrace to us.

Palgrave, in iiis " English Commonwealth," vol. i. 62, in speaking of the political

conceptions which were at tlie bottom of the Anglo-Saxon States, says :
" We consider

that the powers of government result from the right which tlie sovereign possesses over

the land in wiiich the people dwell ; tlie allegiance of *^he subjects arises from the spot

of his domicile, or the accident of his birthplace ; and the modern law of nations teaches

us that the State is constituted by the arbitrary or geographical boundaries which

determine its extent and limit its jurisdiction. This is the principle of the modern

commonwealth ; but the scheme of government adopted by ancient nations was essen-

tially p.atriarchal. Kings were the leaders of the people, not the lords of the soil ; and

their autlioritv was exerted in the first instance over the persons of their subjects, not

over the territories which composed their dominion."

And Sir Henry Maine, in his " Ancient Law,"ch. iv., while remarking (9th ed. p. 106)

that " territorial sovereignty — the view which connects sovereignty with the posses-

sion of a limited portion of the earth's surface — was distinctly an offshoot, though a

tardy one, of feudalism," further s.ays (lb. p. 103) ;
" It is a consideration well wortliy to

be kept in view, that during a large part of what we usually term modern history no

such conception was entertained as that of territorial sovereignty. Sovereignty was

not associated with dominion over a portion or subrlivision of the earth. . . . After the

su')sidenre of the barb.arian irruptions, the notion of sovereignty that prevailed seems

to have l)een twofold. On the one hand it assumed the form of what may be called

' ^//^e-sovereiguty.' The Franks, the Burgundians, the Vandals, the Lombards, and Visi-

goths were masters, of course, of the territories which they occupied, and to which

some of them have given a geographical api)ellatioTi ; tmt they based no claim of riglit

upon the fact of territoriiil possession, and indeed att.ached no importance to it what-

ever. . . . The alternative to this peculiar notion of sovereignty appears to have been

. . . the idea of universal dominion " — Ei>.

2 A part of the statement of facts is omitted.— Ed.
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sides of the river. On the eastern, it is one of the chief thoroughfares

of Philadelphia, and in West Philadelphia, in anticipation of connection

with Chestnut Street on the east, was daily assuming importance. The
contemplated bridge would in fact connect parts of one street, nmnici-

pally speaking ; a street having one part on the east and one part on

the west of the stream ; here about four hundred feet across.

The city being about to begin the erection, Oilman, of New Hamp-
shire, owning valuable coal wharves on the west side of the river, just

below the old bridge, and which by the erection of the proposed bridge at

Chestnut Street would be shut up between the two erections, now tiled

his bill in the Circuit Court for Pennsylvania to prevent the structure.

It was conceded that he was neither a navigator nor a pilot, nor the

owner of a licensed coasting vessel ; and this was objected to him.

His title to ask relief rested on his ownership of coal wharves, as men-

tioned, and his citizenship in New Hampshire.

His bill charged that a bridge at that point without suitable draws

would be an unlawful obstruction to the navigation of the river, and an

illegal interference with his rights, and was a public nuisance producing

to him a special damage ; that it was not competent for the Legislature of

Pennsylvania to sanction such an erection, and that he was entitled to

be protected by an injunction to stay further progress on the work, or

to a decree of abatement, if it should have been proceeded with, to

completion.

The answer admitted the erection of the bridge complained of, justi-

fied such erection under the Act of the Legislature of Pennsylvania, and
alleged that other obstructions of a similar or greater extent had thereto-

fore been placed across the stream at a higher point of the river, or be-

yond the complainant's wharves, b}- virtue of other Acts of the same
legislature. The answer conceded that the bridge would prevent masted
vessels from approaching to or unloading at the complainant's wharves,

and insisted that this was the only injury suffered by the complainant,

and that for it the city of Philadelphia, the defendant, was able to respond

in damages. The answer further alleged that the proposed bridge was
a necessity' for public convenience.

The bridge, it was admitted, would be not more than thirty feet high
— the same height as the old one above, at Market Street. Being an
erection of the city, it was built in the best style of science, and with

the greatest practicable regard to the navigation and general interests

of commerce ; but it necessarily somewhat impeded navigation. The
navigation at that point required a wide channel. One pier was indis-

pensable. Vessels with masts could not pass, and the property of the

compl#inant was rendered less valuable.

Mr. Justice Grier dismissed the bill. The same question nearly had
been then recently considered by him very fully, in an application

made, in New Jersey, to restrain the erection of a railroad bridge over
the Passaic, at Newark. . , . The case was, therefore, not argued below.

In this court it was elaborately and well discussed by Jlessis. George
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Harding and Courtland Parker, for the appellant Oilman i and by
Messrs. F'. C. Brewster and D. W. Sellers, contra, for the city of

Philadelphia.

[In another part of the statement of facts the reporter says:] This

river Schuylkill is tidal from its mouth, seven and a half miles upwards
— that is to say, completely past eveiy part of the rear of the city—
and though narrow, muddy, and shallow, is navigable for vessels draw-

ing from eighteen to twentj' feet of water. It is wholly within the State

of Pennsylvania. No large vessels of any kind are seen upon it. Be-

ing one outlet of the coal regions of Pennsylvania, the principal, almost

the sole commerce of the river is coal. But this is a very large com-
merce, and one of importance to this countiy generally. Great num-
bers of persons, from many States, are engaged in it ; and many small

steamers, barges, and other vessels concerned in it, are properly enrolled

and licensed as vessels of the United States. Millions of dollars have

been invested in property on the Schuylkill front of the built citj', meant

to assist the coal trade. The coal above spoken of as the subject of this

river's commerce, is brought by canal-boats into the river, just at or

above Philadelphia. The canal-boats are then towed by* small steam-

tugs along the river. . . .

From an early date the river at and just above and below the city,

that is to say within its tidal and navigable parts, had been treated by

the State of Pennsylvania as more or less within her jurisdiction.

Thus in 1798, what was then called the Permanent Bridge, abridge

across the river at Market Street, was authorized, and in 1799 a

lot granted b^- the State for its purposes. This bridge was begun in

1801 and finished in 1805. Judge Peters, the district judge of the

Federal court of Pennsylvania, himself distinguished as an admiralty

lawyer, who was the proprietor of Belmont, near one end of it, having

been chiefly instrumental in the erection. In 1806, a bridge at Gray's

Ferry (permanent) was authorized ; 75 feet high. In the same year

the State regulated "the upper and lower ferries" opposite the citj-.

In 1811 another bridge was authorized, at the upper ferry, which was

afterward built, burnt down, and rebuilt. In 1815 a large canal, the

Schuylkill Navigation Company, was authorized, which drains the

river immediately above the city. It was completed in 1826. In 1822

the Fairmount Water-works, which dam the river and supply the old

city of Philadelphia with water out of the river, were completed. In

18i57 a bridge was authorized to be built by the Philadelphia, Wilming-

ton, and Baltimore Railroad Company, with a draw of 33 feet, and was

afterwards built below the town. In 1838 the West Philadelphia Rail-

road Company was authorized to build a bridge at Market or Callowhill

Street. In 1839 a free bridge was authorized at Arch Street. In 1852

free bridges were authorized at Chestnut Street and at Girard Avenue.

None of these last four bridges were ever built.

Over one of these bridges runs the great Central Railroad of Pennsyl-

vania ; and over another, below the built city, the Grab's Ferry bridge
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already mentioned, runs the railway from Philadelphia to Baltimore,

which leads from the North to Washiugon City and the South. This

railroad bridge— which has a draw, however— was built in 1838;

though a draw-bridge had been there from a time long before the

Revolution.

The right of the State to authorize these bridges had not been seri-

ously questioned b}' any one, while undoubtedly the river from its mouth

to and beyond the port of Philadelphia is and has been considered as an

ancient, navigable, public river and common highway, free to be used

and navigated by all citizens of the United States.

The only legislation, apparently, which Congress had made about

the river was in 1789 and in 1790, in both which years Philadelphia

was declared a port of entry; in 1793, when the coasting laws were

applied to it ; in 1799, when two districts were created in Pennsylvania
;

in 1822, when Philadelphia was made the sole port of entry for the

Philadelphia district; and in 1834, when the limits of the port were

enlarged on the Delaware front. The important Acts seemed to be

those of 1799 and 1834. The former is in these words

:

"The district of Philadelphia shall include all the shores and waters

of the river Delaware, and the rivers and waters connected therewith

lying within the State of Pennsylvania ; and the city of Philadelphia

shall be the sole port of entry and delivery of the same."

The subsequent Act (that of 1834) thus reads:
" The port of entry and delivery for the district of Philadelphia shall

be bounded by the Navy Yard on the south, and Gunner's Run on the

north, anything in any former law to the contrary notwithstanding."

No Act spoke of the Schuylkill as within the port: though undoubt-
edly by its charter the city extended to the Schuylkill. The soundings
of the Coast Survey, authorized by the United States, do not come into

the Schuylkill. The "Navy Yard" is on the Delaware. "Gunner's
Run " was a stream on the north of the city, falling into the Delaware

;

but nowhere touching or feeding the Schuylkill.

Mr. Justice Swayne delivered the opinion of the court.^

There is no contest between the parties about the facts upon which
they respectively rely. The complainants are citizens of other States,

and' own a valuable and productive wharf and dock property above the
site of the contemplated bridge. . . , The defendants assert that the
Act of the Legislature, under which they are proceeding, justifies the
building of the bridge.

The complainants insist that such an obstruction to the navigation of
the river is repugnant to the Constitution and laws of the United States,

touching the subject of commerce. . . .

The Act of the 18th of February, 1793, authorizes vessels enrolled
and licensed according to its provisions to engage in the coasting trade.

Commerce includes navigation. The power to regulate commerce

* Nelson, J., not having sat, and taking no part in the decision.
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comprehends the control for that purpose, and to the extent necessarj-,

of all the navigable waters of the United States which are accessible

from a State other than those in which they lie. For this purpose they

are the public property of the nation, and subject to all the requisite

legishition by Congress. This necessarily includes the power to keep

them open and free from any obstruction to their navigation, interposed

by the States or otherwise ; to remove such obstructions when the}'

exist ; and to provide, by such sanctions as they may deem proper,

against the occurrence of the evil and for the punishment of offenders.

For these purposes, Congress possesses all the powers which existed in

the States before the adoption of the national Constitution, and which

have always existed in the Parliament in England.

It is for Congress to determine when its full power shall be brought

into activity, and as to the regulations and sanctions wliich shall be

provided.

A license under the Act of 1793, to engage in the coasting trade,

carries with it right and authority. "Commerce among the States"

does not stop at a State line. Coming from abroad it penetrates

wherever it can find navigable waters reaching from without into the

interior, and may follow them up as far as navigation is practicable.

Wherever " commerce among the States" goes, the power of the nation,

as represented in this court, goes with it to protect and enforce its rights.

There can be no doubt that the coasting trade may be carried on be-

yond where the bridge in question is to be built.

We will now turn our attention to the rights and powers of the States

which are to be considered.

The national government possesses no powers but such as have been

delegated to it. The States have all but such as they have surrendered.

The power to authorize the building of bridges is not to be found in the

Federal Constitution. It has not been taken from the States. It must

reside somewhere. They had it before the Constitution was adopted,

and they have it still. "When the Revolution took place the people of

each State became themselves sovereign, and in that character hold the

absolute right to all their navigable waters and the soil under them

for their own common use, subject only to the rights since surrendered

by the Constitution to the general government." . . .

The power to regulate commerce covers a wide field, and embraces a

great variety of subjects. Some of these subjects call for uniform rules

and national legislation ; others can be best regulated by rules and pro-

visions suggested by the varying circumstances of different localities,

and limited in their operation to such localities respectively. To this

extent the power to regulate commerce may be exercised by the States.

Whether the power in any given case is vested exclusively m the

general government depends upon the nature of the subject to be regu-

lated. Pilot laws are regulations of commerce ; but if a State enact

them in good faith, and not covertly for another purpose, they are not in

conflict with the power " to regulate commerce" committed to Congress

by the Constitution.
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In the Wheeling bridge case this court placed its judgment upon the

ground " that Congress had acted upon the subject, and had regulated

the Ohio River, and had thereby secured to the public, by virtue of its

authorit}', the free and unobstructed use of the same, and that the erec-

tion of the bridge, so far as it interferes with the enjoyment of this use,

was inconsistent with and in violation of the Acts of Congress, and

destructive of the right derived under them ; and that, to the extent of

this interference with the free navigation of the Ohio River, the Act of

the Legislature of Virginia afforded no authorit}- or justification. It

was in conflict with the Acts of Congress, which were the paramount

law."

The most important authority, in its application to tiie case before

us, is Wilson V. The Blackbird Creek Marsh Co. . . .

This opinion came from the same " expounder of the Constitution"

who delivered the earlier and more elal)orate judgment in Gibbons v.

Ogden. We are not aware that the soundness of the principle upon

which the court proceeded has been questioned in an}- later case. We
can see no difference in principle between that case and the one before us.

Both streams are affluents of the same larger river. Each is entirely'

within the State which authorized the obstruction. The dissimilarities

are in facts which do not affect the legal question. Blackbird Creek is

the less important water, but it had been navigable, and the obstruction

was complete. If the Schuylkill is larger and its commerce greater, on
the other hand, the obstruction will be onl}- partial and the public con-

venience, to be promoted, is more imperative. In neither case is a law

of Congress forbidding the obstruction an element to be considered.

The point that the vessel was enrolled and licensed for the coasting

trade was relied upon in that case by the counsel for the defendant.

The court was silent upon the subject. A distinct denial of its mate-

rialit}- would not have been more significant. It seems to have been

deemed of too little consequence to require notice. Without overruling

the authority of tliat adjudication we cannot, by our judgment, annul

the law of Pennsylvania.

It must not be forgotten that bridges, which are connecting parts of

turnpikes, streets, and railroads, are means of commercial transporta-

tion, as well as navigable waters, and that tlie commerce which passes

over a bridge may be much greater than would ever be transported on
the water it obstructs.

It is for the municipal power to weigh the considerations which be-

long to the subject, and to decide which shall be preferred, and how far

either shall be made subservient to the other. The States have ahva^'S

exercised this power, and from the nature and objects of the two sys-

tems of government the}- must always continue to exercise it, subject,

however, in all cases, to the paramount authority of Congress, when-
ever the power of the State shall be exerted within the sphere of the

commercial power which belongs to the nation.

The States may exercise concurrent or independent power in all cases
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but three : 1. Where the power is lodged exclusively in the Federal

Constitution. 2. "Where it is given to the United States and prohibited

to the States. 3. Where, from the nature and subjects of the power, it

must necessaril}' be exercised bj- the National Government exclusively.

The power here in question does not, in our judgment, fall within

either of these exceptions.

" It is no objection to distinct substantive powers that they may be

exercised upon the same subject." It is not possible to fix definitely

their respective boundaries. In some instances their action becomes
blended ; in some, the action of the State limits or displaces the action

of tlie nation ; in others, the action of the State is void, because it seeks

to reach objects beyond the limits of State authoritj-.

A State law, requiring an importer to pay for and take out a license

before he should be permitted to sell a bale of imported goods, is void,

and a State law which requires the master of a vessel, engaged in for-

eign commerce, to pay a certain sum to a State officer on account of

each passenger brought from a foreign country into the State, is also void.

But, a State, in the exercise of its police power, may forbid spirituous

liquor imported from abroad, or from another State, to be sold by retail

or to be sold at all without a license ; and it ma}' visit the violation of

the prohibition with such punishment as it may deem proper. Under
quarantine laws, a vessel registered, or enrolled and licensed, may be

stopped before entering her port of destination, or be afterwards re-

moved and detained elsewhere, for an indefinite period ; and a bale of

goods, upon which the duties have or have not been paid, laden with

infection, may be seized under " health laws," and if it cannot be purged

of its poison, ma}' be committed to the flames.

The inconsistenc}' between the powers of the States and the nation,

as thus exhibited, is quite as great as in the case before us ; l)ut it does

not necessarily involve collision or any other evil. None has hitlierto

been found to ensue. The public good is the end and aim of both.

If it be objected that the conclusion we have reached will arm the

States with authorit}* potent for evil, and liable to be abused, there are

several answers worthy of consideration. The possible abuse of an\'

power is no proof that it does not exist. Many abuses may arise in the

legislation of the States which are wholly beyond the reach of the gov-

ernment of the nation. Tlie safeguard and remedy are to be found in

the virtue and intelligence of the people. They can make and unmake
constitutions and laws ; and from that tribunal there is no appeal. If

a State exercise unwisely the power here in question, the evil conse-

quences will fall chiefl}' upon her own citizens. They have more at

stake than the citizens of an}' other State. Hence, there is as little

danger of the abuse of this power as of any other reserved to the States.

Whenever it shall be exercised openly or covertly for a purpose in con-

flict with the Constitution or laws of the United States, it will be within

the power, and it will be tlie duty, of this court, to interpose with a vigor

adequate to the correction of the evil. In the Pilot case, the dissent-
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ing judge drew an alarming picture of the evils to rush in at the breach

made, as he alleged, in the Constitution. None have appeared. The

stream of events has since flowed on without a ripple due to the influ-

ence of that adjudication. Lastly, Congress may interpose, whenever it

shall be deemed necessary, by general or s{>ecial laws. It may regulate

all bridges over navigable waters, remove offending bridges, and punish

those who shall thereafter erect them. Within the sphere of their

authority both the legislative and judicial power of the nation are

supreme. A different doctrine finds no warrant in the Constitution,

and is abnormal and revolutionary.

Since the adoption of the Constitution there has been but one instance

of such legislative interposition ; that was to save, and not to destro}-.

The Wheeling bridge was legalized, and a decree of this court was, in

effect, annulled by an Act of Congress. The validity of the Act, under

the power " to regulate commerce," was- distinctly recognized by this

court in that case. This is, also, the only instance, occurring within

the same period, in which the case has been deen^d a proper one for

the exercise, b}' this court, of its remedial power.

The defendants are proceeding in no wanton or aggressive spirit.

The authority npon which they rely was given, and afterwards dcliber-

atelv renewed by the State. Tlie case stands before i^ as if the parties

were the State of Pennsylvania and the United States. The river, be-

ing wholly within her limits, we cannot say the State has exceeded the

bounds of her authorit}'. Until the dormant power of the Constitution

is awakened and made effective, b}' appropriate legislation, the reserved

power of the States is plenar}', and its exercise in good faith cannot be

made the subject of review by this court It is not denied that the

defendants are justified if the law is valid. We find nothing in the record

which would warrant us in disturbing the decree of the circuit courts,

which is, therefore. Affirmed with costs.

[The dissenting opinion of Clifford, J. (with whom concurred

Justices Wayxe and Davis), is omitted. It proceeded upon the ground
" that Congi-ess has regulated the navigation of this river, and that the

State law under wliich the respondents attempt to justifj' is in conflict

with these regulations, and therefore is void."}

Js T/ie License Tax Cases, 5 Wall. 462 (1866), nine cases came up
from the circuit courts of the United States in several States, raising

questions under the United States Internal Revenue Acts of 1864 and
18G6, which required a license or imposed a special tax, in the case

of persons engaged in selling lottery tickets or in the retail trade in

intoxicating liquors. Chasr, C. J., for the court, said :

We come now to examine a more serious objection to the legislation of

Congress in relation to the dealings in controversy. It was arguad for

the defendants in error that a license to carry on a particular business

gives an authority to carry it on ; that the dealings in controversy were

parcel of the intern.il trade of the State in which the defendants resided ;
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that the internal trade of a State is not subject, in an}' respect, to legis-

lation by Congress, and can neither be licensed nor prohibited by its

authorit}' ; that licenses for such trade, granted under Acts of Congress,

must, therefore, be absolutely null and void ; and, consequently, that

penalties for carrying on such trade without such license could not be

constitutionally imposed.

This series of propositions, and the conclusion in which it terminates,

depends on the postulate that a license necessarily confers an authorit}-

to carry on the licensed business. But do the licenses required bj- the

Acts of Congress for selling liquor and lotterj' tickets confer any author-

it}- whatever? . . . [Here follows a passage given supra, p. 737, in

which it is held that the licenses give no authority to carr}' on the busi-

ness, but are merely a mode of taxing.]

This construction is warranted by the practice of the government

from its organization. As early as 1794 retail dealers in wines or in

foreign distilled liquors were required to obtain and pay for licenses,

and renew them annually-, and penalties were imposed for carrying on

the business without compliance with the law. In 1802 these license-

taxes and the other excise or internal taxes, which had been imposed

under the exigencies of the time, being no longer needed, were abol-

ished. In 1813 revenue from excise was again required, and laws were

enacted for the licensing of retail dealers in foreign merchandise, as

well as retail dealers in wines and various descriptions of liquors.

These taxes also were abolished after the necessity for them had

passed away, in 1817. No claim was ever made that the licenses thus

required gave authorit}' to exercise trade or carry on business within a

State. The^- were regarded merely as a convenient mode of imposing

taxes on several descriptions of business, and of ascertaining the parties

from whom such taxes were to be collected.

With this course of legislation in view, we cannot say that there is

anything contrary to the Constitution in these provisions of the recent

or existing internal revenue Acts relating to licenses.

Nor are we able to perceive the force of the other objection made in

argument, that the dealings for which licenses are required being pro-

hibited by the laws of the State, cannot be taxed by the national govern-

ment. There would be great force in it if the licenses were regarded

as giving authority, for then there would be a direct conflict between

National and State legislation on a subject which the Constitution

places under the exclusive control of the States,

But, as we have already said, these licenses give no authority. They

are mere receipts for taxes. And this woidd be ti-ue had the Internal

Revenue Act of 1864, like those of 1794, and 1813, been silent on

this head. But it was not silent. It expressly provided, in section

sixty-seven, that no license provided for in it should, if granted, be

construed to authorize any business within any State or Territory- pro-

hibited by the laws thereof, or so as to prevent the taxation of the same

business by the State. This provision not only recognizes the full con-
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trol by the States of business carried on vvittiin their limits, but extends

the same principle, so far as such business licensed by the national

government is concerned, to the Territories.

There is nothing hostile or contradictory, therefore, in the Acts of

Congress to the legislation of the States. "What the latter prohibits,

the former, if the business is found existing notwithstanding the prohibi-

tion, discourages by taxation. The two lines of legislation proceed in

the same direction, and tend to the same result. It would be a judicial

anomaly, as singular as indefensible, if we should hold a violation of

tlie laws of the State to be a justification for the violation of the laws of

the Union.

These considerations require an affirmative answer to the first general

question, Whether the several defendants, charged with canying on busi-

ness prohibited b}- State laws, without the licenses required by Acts of

Congress, can be convicted and condemned to pa}- the penalties imposed

b}' these Acts ?

The remaining question is, Whether the defendant, indicted for cany-

ing on a business on which a special tax is imposed b}' the internal

revenue law, but which is prohibited by the laws of New York, can be

convicted and condemned to pay the penalty- imposed for not having paid

that tax? What has been already said sufficiently indicates our judg-

ment upon this question. . . .

It was insisted by counsel that whatever might be the power, it could

not have been the intention of Congress to tax any business prohibited

b\' State laws. And the argument from public polic}* was much relied

upon in support of this view.

We think it unnecessary to repeat the answer alread}' made to this

argument, when urged against the requirements of licenses. It is, if

possible, less cogent against the direct imposition of a tax on a pro-

hibited business than against the indirect imposition.

It may, however, be properly said that the law of 1866 was enacted after

the arguments of the last term, and that Congress imposed these special

taxes with the distinct understanding that several branches of business

thus taxed were prohibited b}- State legislation. This is conclusive as

to the intention. The hypothesis we are asked to adopt would nullify

some of the plainest provisions of the Act, and is inadmissible. The
question must be answered affirmatively.
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WOODRUFF V. PARHAM.

Supreme Coukt of the United States. 1868.

[8 Wall. 123.]

Error to the Supreme Court of Alabama. . . . Tlie city of Mobile,

Alabama, in accordance with a provision in its charter, authorized the

collection of a tax for municipal purposes on real and personal estate,

sales at auction, and sales of merchandise, capital employed in business

and income within the city. This ordinance being on the city statute-

book, Woodruff and others, auctioneers, received, in the course of their

business, for themselves, or as consignees and agents for others, large

amounts of goods and merchandise, the products of States other than

Alabama, and sold the same in Mobile to purchasers in the original and

unbroken packages. Thereupon, the tax collector for the city de-

manded the tax levied by the ordinance. Woodruff refused to pay the

tax, asserting that it was repugnant to the above-quoted provisions of

the Constitution [viz. those giving Congress power to regulate com-

merce, prohibiting the States from imposing duties on imports or ex-

ports, and securing to citizens of a State the rights of citizens in other

States]. The question coming finally, on a case stated, into the

Supreme Court of the State, where the first two of the above-quoted

provisions of the Constitution were relied on by the auctioneers as a bar

to the suit, the said court decided in favor of the tax. And the ques-

tion was now here for review. . . .

3fessrs. J. A. Camjybell and P. Hamilton, for the plaintiffs in

error ; 3Ir. P. Phillips, contra.

Mr. Justice Miller delivered the opinion of the court.

The case was heard in the courts of the State of Alabama upon an

ao-reed statement of facts, and that statement fully raises the question

whether merchandise brought from other States and sold, under the

circumstances stated, comes within the prohibition of the Federal Con-

stitution, that no State shall, without the consent of Congress, levy

any imposts or duties on imports or exports. And it is claimed that it

also brings the case within the principles laid down by this court in

J^rorcn v. Maryland, 12 Wheat. 419.

That decision has been recognized for over forty years as governing

the action of this court in the same class of cases, and its reasoning

has been often cited and received with approbation in others to which

it was applicable. We do not now propose to question its authority or

to depart from its principles. The tax of the State of Maryland, which

was the subject of controversy in that case, was limited by its terms to

importers of foreign articles or commodities, and the proposition that

we are now to consider is whether the provision of the Constitution to

which we have referred extends, in its true meaning and intent, to

articles brought from one State of the Union into another.
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The subject of the relative rights and powers of the Federal and

State governments in regard to taxation, always delicate, has acquired

an importance by reason of the increased public burdens growing out

of the recent war, which demands of all who may be called in the dis-

charge of public duty to decide upon any of its various phases, that it

shall be done with great care and deliberation. Happily for us, much

the larger share of these responsibilities rests with the legislative de-

partments of the State and Federal governments. But when, under

the pressure of a taxation necessaril}' heavy, and in many cases new in

its character, the parties affected b}' it resort to the courts to ascertain

whether their individual rights have been infringed by legislation, aud

assert rights supposed to be guaranteed by the Federal Constitution,

they, in every such case properly brought before us, devolve upon this

court an obligation to decide the question raised from which there is

no escape.

The words "impost," "imports," and "exports" are frequently used

in the Constitution. They have a necessary correlation, and when we

have a clear idea of what either word means in any particular connec-

tion in which it ma}- be found, we have one of the most satisfactory

tests of its definition in other parts of the same instrument.

In the case of Brown v. Maryland, the word " imports," as used in the

clause now under consideration, is defined, both on the authority of the

lexicons and of usage, to be articles brought into the countr}' ; and impost

is there said to be a dut^', custom, or tax levied on articles brought into

the country. In the ordinary use of these terms at this day, no one

would, for a moment, think of them as having relation to an}' other

articles than those brought from a countr}" foreign to the United States,

and at the time the case of Broion v. Maryland was decided — namel}',

in 1827 — it is reasonable to suppose that the general usage was the

same, and that in defining imports as articles brought into the countr}-,

the Chief Justice used the word " country " as a synonym for United

States.

But the word is susceptible of being applied to articles introduced

from one State into another, and we must inquire if it was so used by

the framers of the Constitution. ...
Whether we look, then, to the terms of the clause of the Constitution

in question, or to its relation to the other parts of that instrument, or

to the history of its formation and adoption, or to the comments of the

eminent men who took part in those transactions, we are forced to the

conclusion that no intention existed to prohil)it, by this clause, the right

of one State to tax articles brought into it from another. If we exam-

ine for a moment the results of an opposite doctrine, we shall be well

satisfied with the wisdom of the Constitution as thus construed.

The merchant of Chicago who buys his goods in New York and sells

at wholesale in the original packages, may have his millions employed

in trade for half a lifetime and escape all State, county, and city taxes

;

for all that he is worth is invested in goods which he claims to be pro-
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tected as imports from New York. Neither the State nor the nity

which protects his life and propert}' can make him contribute a dollar

to support its government, improve its thoroughfares, or educate its

children. The merchant in a town in Massachusetts, who deals onl}'

in wholesale, if he purchase his goods in New York, is exempt from

taxation. If his neighbor purchase in Boston, he must pay all the

taxes which Massachusetts levies with equal justice on the property

of all its citizens. These cases are merely mentioned as illustra-

tions. But it is obvious that if articles brought from one State into

another are exempt from taxation, even under the limited circumstances

laid down in the case of £rown v, Maryland, the grossest injustice

must prevail, and equality of public burdens in all our large cities is

impossible.

It is said, however, that, as a court, we are bound, b^- our former

decisions, to a contrary doctrine, and we are referred to the cases of

Almy v. State of California, 24 How. 169, and Broicn v. Maryland,

in support of the assertion. The case first mentioned arose under a

statute of California, which imposed a stamp tax on bills of lading for

the transportation of gold and silver from an}' point within the State to

any point without the State. The master of the ship " Rattler " was fined

for violating this law, by refusing to affix a stamp to a bill of lading for

gold shipped on board his vessel from San Francisco to New York. It

seems to have escaped the attention of counsel on both sides, and of

the Chief Justice who delivered the opinion, that the case was one of

interstate commerce. No distinction of the kind is taken by counsel,

none alluded to hy the court, except in the incidental statement of the

termini of the voyage. In the language of the court, citing Brown v.

3Inryland as governing the case, the statute of Maryland is described

as a tax on foreign articles and commodities. The only question dis-

cussed by the court is, whether the bill of lading was so intimately

connected with the articles of export described in it that a tax on it

was a tax on the articles exported. And, in arguing this proposition,

the Chief Justice says that " a bill of lading, or some equivalent

instrument of writing, is invariably associated with every cargo of

merchandise exported to a foreign country, and consequently a duty

upon that is, in substance and eflfect, a duty on the article exported."

It is impossible to examine the opinion without perceiving that the mind

of the writer was exclusively directed to foreign commerce, and there

is no reason to suppose that the question which we have discussed was

in his thought. We take it to be a sound principle, that no proposition

of law can be said to be overruled by a court, which was not in the mind

of the court when the decision was made. The Victory, 6 Wall. 382.

The case, however, was well decided on the ground taken by Dlr.

Blair, counsel for defendant, namely : that such a tax was a regulation

of commerce, a tax imposed upon the transportation of goods from one

State to another, over the high seas, in conflict with that freedom of

transit of goods and persons between one State and another, which is
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within the rule laid clown in Crandall v. Nevada, 6 Wall. 35, and with

the authorit}' of Congress to regulate commerce among the States. We
do not regard it, therefore, as opposing the views which we have

announced in this case.

The case of Brown v. Maryland^ as we have already said, arose out

of a statute of that State, taxing, b}- way of discrimination, importers

who sold, by wholesale, foreign goods. Chief Justice Marshall, in

delivering the opinion of the court, distinctly bases the invalidity of

the statute, (1.) On the clause of the Constitution which forbids a

State to lev}" imposts or duties on imports ; and (2.) That which con-

fers on Congress the power to regulate commerce with foreign nations,

among the States, and with the Indian tribes.

The casual remark, therefore, made in the close of the opinion,

*' that we suppose the principles laid down in this case to apply equally

to importations from a sister State," can only be received as an intima-

tion of what they might decide if the case ever came before them, for

no such case was then to be decided. It is not, therefore, a judicial

decision of the question, even if the remark was intended to apply to

the first of the grounds on which that decision was placed.

But the opinion in that case discusses, as we have said, under two

distinct heads, the two clauses of the Constitution which he snpjx)sed

to be violated by the Maryland statute, and the remark above quoted

follows immediately- the discussion of the second proposition, or the

applicability of the commerce clause to that ease.

If the court then meant to say that a tax levied on goods from a

sister State which was not levied on goods of a similar character pro-

duced within the State, would be in conflict with the clause of the Con-

stitution giving Congress the right "to regulate commerce among the

States," as much as the tax on foreign goods, then under consideration,

was in conflict with the authority " to regulate commerce with foreign

nations," we agree to the proposition.

It ma}- not be inappropriate here to refer to The License CaseSj 5

How. 504.

The separate and divei-se opinions delivered by the judges on that

occasion leave it very doubtful if any material proposition was decided,

though the precise point we have here argued was before the court and
seemed to require solution. But no one can read the opinions which were

delivered without perceiving that none of them held that goods imported

from one State into another are within the prohibition to the States to

levy taxes on imports, and the language of the Chief Justice and .Judge

McLean leave no doubt that their views are adverse to the proposition.

We are satisfied that the question, as a distinct proposition necessary

to be decided, is before the court now for the first time.

But, we may be asked, is there no limit to the power of the States to

tax the produce of tlieir sister States brought within their bordere?

And can they so tux them as to drive them out or altogether prevent

their introduction or their transit over their territory ?

VOL. 11. — 47
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The case before us is a simple tax on sales of merchandise, imposed

alike upon all sales made in Mobile, whether the sales be made b}- a

citizen of Alabama or of another State, and whether the goods sold are

the produce of that State or some other. There is no attempt to dis-

criminate injuriously against the products of other States or the rights

of their citizens, and the case is not, therefore, an attempt to fetter

commerce among the States, or to deprive the citizens of other States

of an3' privilege or immunit}' possessed by citizens of Alabama. But
a law having such operation would, in our opinion, be an infringement

of the provisions of the Constitution which relate to those subjects, and
therefore void. There is also, in addition to the restraints which those

provisions impose by their own force on the States, the unquestioned

power of Congress, under the authority to regulate commerce among
the States, to interpose, by the exercise of this power, in such a manner
as to prevent the States from any oppressive interference with the free

interchange of commodities by the citizens of one State with those of

another. Judgment affirmed.

[The dissenting opinion of Nelson, J., is omitted. The tenor of

it is indicated bj- the beginning, which is as follows :
—

" I am unable to agree to the judgment of the court in this case. The
naked question is, whether a State can tax the sale of an article, the

product of a sister State, in the original package, when imported into

the former for a market, under the Constitution of the United States?

If she can, then no security or protection exists in this government
against obstructions and interruptions of commerce among the States

;

and, one of the principal grievances that led to the Convention of 1787,

and to the adoption of the Federal Constitution, has failed to be reme-

died by that instruu^eiit. And hereafter (for this is the first time since

its adoption that the clause in question has received the interpretation

now given to it), this interstate commerce is necessaril}' left to the

regulation of the legislatures of the different States. We think we
hazard nothing in saying, that heretofore the prevailing opinion ofjurists

and statesmen of this countr}- has been that this commerce was pro-

tected by the clause — the subject of discussion — namely : ' No State

shall, without the consent of Congress, lay any imposts or duties on
imports or exports, except what may be absolutel3' necessar3- for execu-

ting its inspection laws.'"] ^

* In a note at the end of Woodruff \. Parham, at p. 148, the reporter gives the case

of Hi'nson v. Lott, decided at the same time ;
—

"The State of Alabama passed a statute, approved February 22d, 1866, which, by
its 13th section, enacted :

' Before it shall be lawful for any dealer or dealers in spiritu-

ous liquors to offer any such liquors for sale within the limits of this State, such dealer

or dealers introducing any such liquors into the State for sale shall first pay the tax-

collector of the county into which such liipiors are introduced, a tax of fifty cents per

gallon upon each and every gallon thereof.'

" Two subsequent sections, the 14tli and 15th, provided the mode of enforcing the col-

lection of the tax thus imposed.

" Previous sections of the statute, it ought to be mentioned, laid a tax of fifty cents



CHAP. X.] WOODRUFF V. FARHAM. 1927

per gallon on all whiskey and all brandy from fruits manufactured in the State, and in

order to collect this tax, enacted that every distiller should take out a license and make
regular returns of the amount of distilled spirits manufactured by him. On this he was
to pay the fifty cents per gallon.

" With this statute in force, Hinson, a merchant of Mobile, filed a bill against the

tax collector for the city of Mobile, and State of Alabama, in which he set fortli that he

had on hand five barrels of whiskey consigned to him by one Dexter, of the State of

Ohio, to be sold on account of the latter in the State of Alabama, and that he had five

other barrels, purchased by himself in the State of Louisiana, and that he had brandy

and wine imported from abroad (upon which he had paid the import duties laid by tlie

United States, at the custom-house at Mobile), all of which liquors he now held and
was offering for sale in the same packages in which they were imported, and not

otherwise ; that the tax-collector was about to enforce tlie collection of State and
county taxes on the said liquors, for which he set up the authority of the 13th, 14th

and 15th sections of the already quoted Act of the Alabama legislature. Hinson in-

sisted that th's Act was void as being in conflict with the Constitution of the United
States, and prayed an injunction. The defendant demurred. . . .

"The relief prayed was granted as to all but the State tax, and relief as to that was
granted as to goods imported from abroad, but the State tax of fifty cents per gallon

on the whiskey of Dexter, of Ohio, and that purchased by plaintiff in Louisiana was
held to be valid.

" The case was now here for review. And was argued (like the last one, though
being after it, less fully) by Mr. J. A. Campbell, for the plaintiff in error, and by Mr.
P. Phillips, contra ; little reference being made to other sections of the statute than

the 13th.

" Mr. Justice Miller delivered the opinion of the court.

" In the argument of this case no reference has been made to any other section than

the 13th of the statute in question.

" If this section stood alone in the legislation of Alabama on the sul)ject of taxing

liquors, the effect of it would be that all such liquors brought into the State from other

States and offered for sale, whether in the original casks by which they came into the

State or by retail in smaller quantities, would be subject to a heavy tax, while the

same class of liquors manufactured in the State would escape the tax. It is obvious

that the right to impose any such discriminating tax, if it exist at all, cannot he

limited in amount, and that a tax under the same authority can as readily be laid

which would amount to an absolute prohibition to sell liquors introduced from without
wliile the privilege would remain unobstructed in regard to articles made in the State.

If this can be done in reference to liquors, it can be done with reference to all the

products of a sister State, and in this mode one State can establish a complete svstem
of non-intercourse in her commercial relations with all the other States of the Union.

" We have decided, in the case of Woodruff v. Par/frrw, immediately preceding, that

the constitutional provision against taxing imports by the States does not extend to

articles brought from a sister State. But if this were otherwise, and we could hold
that as to such articles the rule laid down in Brown v. i]rari/land, concerning foreign

imports, applied, it would prevent but a very little of the evil which we hnve described
;

for, under the decision in that case, it is only while the goods so imported were held in

the original unbroken condition in which they came into the State, and in the hands of

the first importer, that they would be protected from State taxation. As soon as thev
passed out of his hands into use, or were offered for sale among the communitv at

large, they would be liable to a tax which might render their use or sale impossible.
" Rut while the case has been argued here with a principal reference to the supposed

prohibition against taxing imports, it is to be seen from the opinion of the Supreme
Court of Alabama delivered in this case, that the clause of the Constitution wliich

gives to Congress the right to regulate commerce among the States, was supposed to

present a serious objection to the validity of the Alabama statute. Nor can it be

doubted that a tax which so seriously affects the interchange of commodities ])etween

the States as to essentially impede or seriously interfere with it, is a regulation of
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In Faul v. Virginia, 8 Wall. 1G8 (18G8), the plaintiff, agent in Vir-

ginia of several insurance companies incorporated in New York, was

commerce. And it is also true, as conceded in that opiuioii, that Congress has the

same right to regulate connnerce among the States that it has to regulate commerce

with fureigu nations, and that whenever it exercises that power, all conflicting State

laws must give way, and that if Congress had made any regulation covering the

matter in question we need inquire no further.

" That court seems to have relieved itself of the objection by holding that tiie tax

imposed by the State of Alabama was au exercise of the concurrent right of regula-

ting commerce remaining with the States until some regulation on the subject had

been made by Congress. But, assuming the tax to be, as we have supposed, a dis-

criminating tax, levied exclusively upon the products of sister States ; and looking to

the consequences which the exercise of this power may produce if it be once conceded,

amounting, as we have seen, to a total abolition of all commercial intercourse between

the States, under the cloak of the taxing power, we are not prejiared to admit that a

State can exercise such a power, though Congress may have failed to act on the sub-

ject in any manner whatever.
" The question of the nature of the power to regulate commerce and how far that

power is exclusively vested in Congress, has always been a difficult one, aud has seldom

been construed in this court with unanimity. In the very latest case on this subject,

Crandall v. Nevada, 6 Wall. .35, the Chief Justice and Mr. Justice Clifford held that a

tax on persons passing through the State by railroads or other public conveyances was

forbidden to the States by that provision of the Constitution propria vigore, and in the

absence of any legislation by Congress on the subject ; while a majority of the court,

preferring to place the invalidity of the tax on otlier grounds, merely expressed their

inability, on a review of tiie cases previously decided, to take that view of the question.

But in that case the opinion of the court in Cooley v. Tlie Port Wardens was approved,

which holds that there is a class of legislation of a general nature, affecting the com-

mercial interests of all the States, which, from its essential character, is National, and

which must, so far as it affects these interests, belong exclusively to the Federal

government.
" The tax in the case before us, if it were of the character we have suggested, dis-

criminating adversely to the products of all the other States in favor of those of Ala-

bama, and involving a principle which might lead to actual commercial non-intercourse,

would, in our opinion, Ijelong to that class of legislation and be forl)iddeu by the clause

of the Constitution just mentioned.

" But a careful examination of that statute shows that it is not obnoxious to this

objection. A tax is imposed by the previous sections of the same Act of fifty cents

per gallon on all whiskev and all brandy from fruits manufactured in the State. In

order to collect this tax, every distiller is compelled to take out a license and to make

regular returns of the amount of distilled spirits manufactured by him. On this he

pays fifty cents per gallon. So that when we come in the light of these earlier sec-

tions of the Act, to examine the l.lth, 14th, and 15th sections, it is found that no

greater tax is laid on liquors brought into the State than on those manufactured

within it. And it is clear that whereas collecting the tax of the distiller was supposed

to be the most expedient mode of securing its payment, as to liquors manufactured

witliin the State, tlie tax on those who sold liquors brought in from other States was

oiilv the complementary provision necessary to make the tax equal on all liquors sold

in the State. As the effect of the Act is such as we have descri1)ed, and it institutes

no legislation which discriminates against the products of sister States, but merely

subjects them to the same rate of taxation which similar articles pay that are manu-

factured within the State, we do not see in it an attempt to regulate commerce, but an

appropriate and legitimate exercise of the taxing power of the States.

" Decree affirmed.

" Mr. Justice Nelson dissented."
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indicted, convicted, and sentenced to pay a fine for acting in Virginia as

such agent witliout complying with a requirement of a statute of Vir-

ginia that he should take out a license, and as a preliminary thereto

deposit with the treasurer of the State certain bonds, to a large amount.

On error to the Supreme Court of Appeals of Virginia, Field, J., for

the court, in affirming the judgment of the State court, said : " We pro-

ceed to the second objection urged to the validit\- of the Virginia

statute, which is founded upon the commercial clause of the Constitu-

tion. It is undoubtedly true, as stated by counsel, that the power con-

ferred upon Congress to regulate commerce includes as well commerce

carried on by corporations as commerce carried on b}- individuals. At
the time of the formation of the Constitution a large part of the com-

merce of the world was carried on b}- corporations. The East India

Compan}', the Hudson's Ba}" Company, the Hamburgh Compan}-, the

Levant Companj', and the Virginia Compan}-, may be named among
the man}' corporations then in existence which acquired, from the

extent of their operations, celebrity throughout the commercial world.

Tliis state of facts forbids the supposition that it was intended in the

grant of power to Congress to exclude from its control the commerce of

corporations. The language of the grant makes no reference to the

instrumentalities by which commerce may be carried on ; it is general,

and includes alike commerce by individuals, partnerships, associations,

and corporations.

"There is, therefore, nothing in the fact that the insurance companies

of New York are corporations to impair the force of the argument of

counsel. The defect of the argument lies in the character of their busi-

ness. Issuing a policy of insurance is not a transaction of commerce.
The policies are simple contracts of indemnity against loss by fire,

entered into between the corporations and the assured, for a considera-

tion paid by the latter. These contracts are not articles of commerce
in any proper meaning of the word. They are not subjects of trade

and barter offered in the market as something having an existence and
value independent of the parties to them. They are not commodities
to be shipped or forwarded from one State to another, and then put np
for sale. They are like other personal contracts between parties which
are completed by their signature and the transfer of the consideration.

Such contracts are not interstate transactions, though the parties may
be domiciled in different States. The policies do not take effect— are

not executed contracts — until delivered by the agent in Virginia.

Tliey are, tlien, local transactions, and are governed by the local law.

They do not constitute a part of the commerce between the States any
more than a contract for the purchase and sale of goods in Virginia by
a citizen of New York whilst in Virginia would constitute a portion of

such commerce.
" In Nathari v. JjOuisiana, 8 Howard, 73, this court held that a law

of that State imposing a tax on money and exchange brokers, who dealt

entirely in the purchase and sale of foreign bills of exchange, was not
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in conflict with the constitutional power of Congress to regulate

commerce. . . .

" If foreign bills of exchange may thus be the subject of State regula-

tion, much more so may contracts of insurance against loss by fire."
^

THE DANIEL BALL.

Supreme Court of the United States. 1870.

[10 Wall. 557.]

Appeal from the Circuit Court for the Western District of Michigan,

the case being thus :
—

The Act of July 7, 1838, 5 Stat, at Large, 304, provides, in its

second section, that it shall not be lawful for the owner, master, or

captain of any vessel, propelled in whole or in part bj- steam, to trans-

port any merchandise or passengers upon "the ba3-s, lakes, rivers, or

other navigable waters of the United States," after the 1st of October

of that 3ear, without having first obtained from the proper officer a

license under existing laws ; that for every violation of this enactment

the owner or owners of the vessel shall forfeit and pay to the United

States the sum of five hundred dollars ; and that for this sum the ves-

sel engaged shall be liable, and may be seized and proceeded against

summarily by libel in the District Court of the United States.

The Act of August 30, 1852, 10 Stat, at Large, 61, which is amenda-

tory of the Act of July 7, 1838, provides for the inspection of vessels

propelled in whole or in part by steam and carrying passengers, and

the delivery to the collector of the district of a certificate of such

inspection, before a license, register, or enrolment, under either of the

Acts, can be granted, and declares that if any vessel of this kind is

navigated with passengers on board, without complying with the terms

of the Act, the owners and the vessel shall be subject to the penalties

prescribed by the second section of the Act of 1838.

In March, 1868, the "Daniel Ball," a vessel propelled by steam, of

one hundred and twenty-three tons burden, was engaged in navigating

Grand River, in the State of Michigan, between the cities of Grand

Rapids and Grand Haven, and in the transportation of merchandise

and passengers between those places, without having been inspected

or licensed under the laws of the United States ; and to recover the

penalty, provided for want of such inspection and license, the United

States filed a libel in the District Court for the Western District of

Michigan.

The libel, as amended, described Grand River as a navigable water

of the United States ; and, in addition to the employment stated above,

1 For this case in another aspect, see supra, p. 468.— Ed.
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alleged that in such employment the steamer transported merchandise,

shipped on board of her, destined for ports and places in States other

than the State of Michigan, and was thus engaged in commerce between

the States. The answer of the owners, who appeared in the case,

admitted substantial!}' the emplo^'ment of the steamer as alleged, but

set up as a defence that Grand River was not a navigable water of the

United States, and that the steamer was engaged solely iu domestic

trade and commerce, and was not engaged in trade or commerce

between two or more States, or m an}' trade by reason of which she

was subject to the navigation laws of the United States, or was required

to be inspected and licensed.

It was admitted, by stipulation ot the parties, that the steamer was

employed in the navigation of Grand River between the cities of Grand
Rapids and Grand Haven, and in the transportation of merchandise

and passengers between those places •, that she was not enrolled and

licensed for the coasting trade ,' that some of the goods that she shipped

at Grand Rapids and carried to Grand Haven were destined and marked
for places in other States than Michigan, and that some of the goods

which she shipped at Grand Haven came from other States and were

destined for places within that State.

It was also admitted that the steamer was so constructed as to draw
only two feet of water, and was incapable of navigating the waters of

Lake Michigan ; that she was a common carrier between the cities

named, but did not run in connection with or in continuation of any
line of steamers or vessels on the lake, or any line of railwa}' in the

State, although there were various lines of steamers and other vessels

running from places in other States to Grand Haven carrying merchan-

dise, and a line of railway was running from Detroit which touched at

both of the cities named.

The District Court dismissed the libel. The Circuit Court reversed

this decision, and gave a decree for the penalty demanded.
From this decree the case was brought by appeal to this court.

Mr A. T. McRexjnolds^ for the appellant ; Mr. Brlstow, Solicitor-

General, contra^ for the United States.

Mu. Justice Field, after stating the case, delivered the opinion of
the court, as follows;—
Two questions are presented in this case for our determination.

First, Whether the steamer was at the time designated in the libel

engaged in transporting merchandise and passengers on a navigable

water of the United States within the meaning of the Acts ot Congress ;

and, Second, Whether those Acts are applicable to a steamer engaged
as a common carrier between places in the same State, when a portion

of the merchandise transported bj- her is destined to places in other

States, or comes from places without the State, she not running in

connection with or in continuation ot an}- line ot steamers or other

vessels, or any railway line leading to or from another State.

Upon the first of these questions we entertain no doubt- The doctrine
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of the common law as to the navigabihty of waters has no apphcation

in this country. Here the ebb and flow of the tide do not constitute

the usual test, as in England, or any test at all of the navigability ot

waters. There no waters are navigable m fact, or at least to any
considerable extent, which are not subject to the tide, and from this

circumstance tide water and navigable water there signify substantially

the same thing. But in this country the case is widely different.

Some of our rivers are as navigable for many hundreds of miles above
as they are below the limits of tide water, and some of them are navi-

gable for great distances by large vessels, which are not even affected

by the tide at any point during their entire length. The Genesee Chiefs

12 How. 457; Kine v. Trevor, 4 Wah. 555. A different test must,
therefore, be applied to determine the navigability of our rivers, and
that is found in their navigable capacity. Those rivers must be re-

garded as public navigable rivers in law which are navigable in fact.

And they are navigable in fact when they are used, or are susceptible

of being used, in their ordinary condition, as highways for commerce,
over which trade and travel are or may be conducted in the customar}-

modes of trade and travel on water. And they constitute navigable

waters of tlie United States within the meaning of the Acts of Con-
gress, in contradistinction from the navigable waters of the States,

when they form in theii ordinary condition b}' themselves, or by uniting

with other waters, a continued highway ovei which commerce is or may
be carried on with other States oi foreign countries in the customary

modes in which such commerce is conducted by water.

If we api)ly tbis test to Grand River, the conchision follows that it

must be regarded as a navigable water of the United States. From the

conceded facts in the case the stream is capable of bearing a steamer

ol one hundred and twenty-three tons burden, laden with merchandise

and passengers, as far as Grand Rapids, a distance of forty miles from

its mouth in Lake Michigan. And by its junction ^^ith the lake it

forms a continued highway for commerce, both with other States and
with foreign countries, and is thus brought under the direct control of

Congress in the exercise of its commercial power

That power authorizes all appropriate legislation for the protection

or advancement of either interstate or foreign commerce, and for that

purpose such legislation as will insure the convenient and safe naviga-

tion of all the navigable" waters of the United States, whether that

legislation consists in requiring the removal of obstructions to their

use, in prescribing the form and size of the vessels employed upon

them, or in subjecting the vessels to inspection and license, in order

to insure their proper construction and equipment. "The power to

regulate commerce." this court said in Gilman v. Philadelphia, 3 Wall.

724, " comprehends the control for that purpose, and to the extent

necessary, of all navigable waters of the United States which are

accessible from a State other than those in whicli the}- lie. For this

purpose the}' are the public propertv of the nation, and subject to all

the requisite legislation of Congress."
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But it is contended that the steamer " Daniel Ball " was only engaged

in the internal commerce of the State of Michigan, and was not, there-

fore, required to be inspected or licensed, even if it be conceded that

Grand River is a navigable water of the United States ; and this brings

us to the consideration of the second question presented.

There is undoubtedly an internal commerce which is subject to the

control of the States. The power delegated to Congress is limited to

commerce "among the several States," with foreign nations, and with

the Indian tribes. This limitation necessarily excludes from Federal

control all commerce not thus designated, and of course that commerce

which is carried on entirel}' within the limits of a State, and does not

extend to or affect other States. Gibbons v. Ogden^ 9 Wheat. 194,

195. In this case it is admitted that the steamer was engaged in

shipping and transporting down Grand River, goods destined and

marked for other States than Michigan, and in receiving and transport-

ing up tlie river goods brought vvithin the State from without its limits ;

but inasmuch as her agency in the transportation was entirely within

the limits of the State, and she did not run in connection with, or in

continuation of, any line of vessels of railway leading to other States,

it is contended that she was engaged entireh- in domestic commerce.

But tliis conclusion does not follow. So far as she was employed in

transporting goods destined for other States, or goods brought from

without the limits of Michigan and destined to places within that State,

she was engaged in commerce between the States, and however limited

that commerce ma}" have been, she was, so far as it went, subject to

tlie legislation of Congress. She was emplo^-ed as an instrument of

that commerce ; for whenever a commodity has begun to move as an

article of trade from one State to another, commerce in that cominndity

between the States has commenced. The fact that several different

and independent agencies are emplo3-ed in ti'ansporting the commodit}',

some acting entirel}' in one State, and some acting through two or more
States, does in no respect affect the character of the transaction. To
the extent in which each agenc}' acts in that transportation, it is sub-

ject to the regulation of Congress.

It is said that if the position here asserted be sustained, there is no

such thing as the domestic trade of a State ; that Congress ma}- take

the entire control of the commerce of the country, and extend its

regulations to the railroads within a State on which grain or fruit is

transported to a distant market.

We answer that the present case relates to transportation on the

navigable waters of tlie United States, and we are not called upon to

express an opinion upon the power of Congress over interstate com-

merce when carried on by land transportation. And we answer further,

that we are unable to draw any clear and distinct line between the

authority of Congress to regulate an agency employed in commerce
between the States, wlicn tliat agency extends through two or more

States, and when it is confined in its action entirely within the limits of
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a single State. If its authority does not extend to an agenc}' in such

commerce, when that agency is confined within the limits of a State,

its entire authority over interstate commerce may be defeated. Several

agencies combining, each taking up the commodity transported at the

boundary line at one end of a State, and leaving it at the boundary line

at the other end, the Federal jurisdiction would be entirely ousted, and

the constitutional provision would become a dead letter.

We perceive no error in the record, and the decree of the Circuit

Court must be Affirmed}

1 In Harrigan v. Conn. Riv. Lumber Co., 129 Mass. 580 ()880), a statute of Massa-

chusetts (Gen. St. c. 78, § 5), had forbiddeu the driviug or floating of U)gs down the

Connecticut River unless bound into rafts, and under the care of a sufficient number
of persons to prevent damage. The plaintiff sued in tort for injuries to his pleasure

boats, fastened to a wharf in Springfield, caused l)y floating logs not thus fastened

together and attended. It appeared by uncontradicted evidence that the Connecticut

River was navigated from its mouth to Holyoke by a transportation company with

barges loaded with seventy-five tons, drawn by steam tugs of fiftj' tons tonnage, but

that the tide did not ebb and flow therein in this State ; that the defendant, incor-

porated in 1878, under the laws of Connecticut, purchased and owned timber lands in

the State of Vermont to the extent of one hundred and thirty thousand acres upon

the banks of the Connecticut River and its tributaries, upon which were six hundred

and fifty million feet of lumber ; that it owned a large steam mill at Northampton, in

this State, on tlie said river, turning out sixty thousand feet a day, with an investment

of $60,000; that it owned another mill of larger capacity at Holyoke, in this State,

with an investment of $80,000, and still another at Hartford, in the State of Connccti

cut, of nearly as large capacity and capital ; that its business was cutting, in the w^iu-

ter, the timl)er upon said lands, placing the logs in the Connecticut River in the

spring, floating the logs down the river in drives of large quantities at a time to its

different mills, sawing the logs into lumber, and selling the lumber in the market.

There was evidence tending to prove that by reason of the rapids upon said river at

Turner's Falls and Holyoke, within this State, it was absolutely impossible to comply

with tlie first clause of said section, and to drive the logs in rafts over said rapids, and

it must abandon the use of the Connecticut River if compelled so to do ; that the

defendant could unloose logs above rapids, and form them into rafts again after

passing the rapids, but that the expense of so doing would be pecuniarily ruinous

;

that there was no other way of getting its timber into the markets of this State or of

the State of Connecticut in any manner that was not ruinously expensive. It also

appeared that the drives of logs generally occurred in July or August, and at inter-

vals, — the logs running in the river for from two to four weeks,— and when so run-

ning, and at the time in question, substantially filled the river and prevented the use

of it by pleasure boats, although the same did not intercept or prevent the large

barges and steam tugs from tlie use of the river. . . .

The jury found for the plaintiff, and the case went up on exceptions by the defend

ant. Lord, J., for the court, said :
" At the trial, no question was made of the pro-

priety of any ruling except one upon the provisions of the Gen. Sts. c. 78, § 5. The
])residing judge ruled that any acts done in violation of that statute were prima facie

wrongful ; and the only objection made by the defendant to the ruling is that the

statute is unconstitutional, for the reason that it is not competent for tlie legislature

of the Commonwealth to pass any law upon that subject, it being within the exclusive

jurisdiction of Congress in the exercise of its power ' to regulate commerce among the

several States.' . . .

"The statute does not profess to take from the character of the Connecticut River

that of a great Tiighway, and it is not necessary to consider whether strictly tliat river

is or is not technically ' navigable waters ' The tide does not ebb and flow therein

within the limits of this Commonwealth, and dams and bridges by authority of
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the Legislature of Massachusetts have been erected over and across it in various

places. . . .

" As before said, this legislation does not attempt to deprive the Connecticut Kiver

of the character of a highway. It does not interfere with any use of it as such, and
all interstate couiinerce may be conducted over its waters with the same freedom as

over its roads, bridges, and other higliways. If the legislature liad ordered that the

Connecticut River should not be used for the trausportation of logs, masts, and s])ars

from the State of Vermont to the State of Connecticut, a very different cjuestion would
have been presented. That question does not arise, and need not be discussed. That
it is competent for the legislature of a State to prescribe the mode in which its ways
shall be used to avoid collision and conflict, and to prevent injury to persons or proi>

erty rightfully thereon, and to prevent obstructions therein, cannot be questioned

;

and such legislation lias no relation to, and does not interfere with, commerce between

the States. The section of the law declares in its terms the object and purpose of its

provisions. It requires logs, masts, and spars to be so arranged that they may be con-

trolled by those having them in charge, and its purpose is to prevent damage to dams
and briilges, lawfully erected upon and across the river. >i'eitlier a log nor any num-
ber of logs floating upou the surface of a stream, imcontrolled and uncontrollable, is

navigation or commerce. . . .

" Tiie defendant, however, relies with much confidence upon the decision by the

Supreme Court of Elaine in the case of Treat v. Lord, 42 iMe. 552. It is contended

that, by the ilecision in that case, the right of every person to float logs upou navi-

gable waters is absolute, and the power to regulate it is alone in Congress. No such
principle is embraced within that decision. . . .

" Neither of these propositions, nor any other decided in that case, has the slightest

bearing upon any question involved in the present case. There is no intimation that

the legislature has not authority to regulate the mode in which the easement should

be u.sed ; but, on the other hand, tlie power is expressly asserted in the legislature,

not only to regulate, but to prohibit the e.xercise of the right ; nor is there anything
in the report of the case which, by implication even, can be understood as recoguizing

the fact that a single log or many logs floating uncontrolled, with no power of the

owner over them, is either commerce or navigation. All the language of tlie report

implies that tlie logs were at all times under the control and direction of those drivinir

them. It would be impossible upon any other theory to .satisfy the rules of law which
were given to the jury in regard to the care and diligence of the defendant, and the
respect which he was bound to have for the plaintiff's rights, and that his own must
be so e.xercised as to do the least injury to the plaintiff's property. It would be a mere
absurdity to say that the right to use the river for logs tumbled into the stream, and
floating down uncontrolled, and carrying with them the plaintiff's dam, is consistent
with the law declared in that case.

"The ca.se of Carter v. Thurston, 58 N. H. 104, is no more favorable to the claim of

the defendant. In that case it was decided only that any person had the right to

make a reasonable use of a public stream ; that in such use he was not responsible for

any damage done without his fault, that is, that the use itself is not a wrong-doing;
but that he is responsible for injury done by his carelessness.

" There is no ground for the inference that, in tlie use of the river as a highway,
the legislature may not make suitable regulations for its more convenient and safe

use by pei-sons having equal rights thereon or that a use in violation of such regula-

tion is authorized under the Constitution of the United States, and cannot be limited

by State legislation because such regulation is an interference with interstate com-
merce. Exceptions overruled."

In Com. V. King, 150 Mass. 221 (1889), the defendant was convicte<l of running a
steamboat without a license required by the statutes of Massachu.setts, on the Con-
necticut River between the towns of Holyoke and South Hailley, aI>ove the dam at

Holyoke. In sustaining the verdict on defendant's exceptions, the court (FiEr.n, J ),

said ; "The statutes of Massachusetts were intended to regulate steamboats used for
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the conveyance of passengers wliich were not subject to regulation by Congress be-

cause they were not used in navigating waters of the United States. We tliink tliat

the Superior Court might take judicial uotice that the Connecticut River al)ove the

dam at Holyoke does not, either by itself or by uniting witli otiier waters, constitute a
public higiiway over which commerce may be curried ou with uther States or with

fureigu countries, although, if the court had entertained any doubt on the subject, it

might have required evidence to be produced. It is well known tliat the waters of the

Connecticut River, at the place where it wa.s alleged that the defendant's steamboat

was employed, can be used by vessels only for the transportation of persons and prop-

erty between different places in Massachusetts. They are, therefore, waters not

within the maritime jurisdiction of the United States. Veazie v. Moor, 14 How. 568;

The Montello, 11 Wall. 411, and 20 Wall. 430 ; Miller v. New York, 109 U. S. 385, 395."

In Gwalleneji v. The Scottish, ^-c. Timber and Land Co., Ill No. Ca. 547 (1892), the

plaintiff sought to recover damages for injuries to his dam and fishery on the French

Broad River below Asheville iu JS'orth Carolina, alleging that the river at that point is

not a navigable stream, that he was a riparian owner ou the east side, and had liuilt a

dam about two thirds across the river, leaving one third open with a free passage, tliat

the defendant had recently engaged in floating large logs down the river, and tiirough

negligence in conducting the business had destro^'ed the dam and fisliery. The de-

fendant denied the plaintiff's allegations, and also set up that the French Broad was a

fiver capable of being used for floating rafts, boats, and logs, and had long been so

used before the plaintiff built his dam. The plaintiff was nonsuited at tlie close of his

own case and apjiealed. The Supreme Court gave a new trial, on the ground that there

was evidence which entitled the plaintiff to go to the jurv. The court (Shephekd,

C J.), added: "Conceding that this is a floatable stream (and we think there is testi-

mony tending to show that it is), another serious question to be determined is wliether

tlie right to float logs must not be exercised with reference to the rights of riparinn

proprietors. To sustain the nonsuit in this case would, we fear, be construed as an

indication that the right of floatage is paramount to all otiier interests, and we are not

prepared to assent to such a proposition."

McRae, J., in a concurring opinion, said (p. 555) :
" The leading case ou the subject

of the law of watercourses iu Korth Caiuliua is State v. Glen, 7 Jones, 321, in which

the late Judge Battle in a very able opinion, discussed the rights of the public, and

of tlie riparian owners, and of the owners of the beds of these streams. He divides

them into three classes. . . .

" While it will be noticed that the second class is by his definition confined to such

as are sufficiently wide and deep to be navigable by ' boats, flats, and rafts,' no mention

is made of logs. [The opinion here refers to a statute jjassed the .same year with tlie

last-named case, providing for gates and slopes in mill dams " for the convenient pas-

sage of floating logs and other timber."] But iu the case of McLaughlin v. Muuu-

fartiiring Co., 103 N. C. 100, for the first time I see an allusion to another cliiss of

streams called floatable— a term now in general use, especially iu those States

where there are great timber interests, as in the Northeastern States and upon the

Great Lakes. Floatable streams are said to be 'capable of valuable use in bearing

the products of mines, forest, and tillage of the country it traverses to the mills and

markets.' ... In the case of Canton v. Mace, 33 W. Va. 14, navigable streams are

divided into (1 ) tidal streams ; (2) those non-tidal, but navigable for boats or lighters,

and (3) floatable, to which last class are given the definition we have quoted, sujna,

and in relation thereto a quotation is used from Lancy v. Clifford, 54 Me. 487.

"'A stream, which, in its natural condition, is capable of being used for floating

loffs, lumber, and rafts, is subject to the public use as a highway, though it be private

property and not strictly navigable. This right of the public, however, must be exer-

cised in a reasonable manner. . . . The various purposes for which such a highway is

used by the public, whether for transporting mercliandise, rafting, driving, or booming

logg, or securing them at the mill afterwards, if necessary, require so much space as

temporarily to obstruct the way, but if parties so conduct themselves in this business as
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to discommode others as little as is reasonably practicable, the law holds them harm-

less.' Speaking of the couflict of interests between the navigators and the riparian

owners, 'the common law . . . furnishes a solution of this difficulty by allowing the

owner of the soil, over which a floatable stream which is not technically navigable

passes, to build a dam across it and erect a mill thereon, provided lie furnishes a con-

venient and suitable sluice or passageway for the public by or tlirough his erection.

In this way both these rights may be exercised without substantial prejudice or

inconvenience.'

"

Clark, J., and Avery, J., dissented. The latter in the course of an instructive

opinion, dwelling at large upon the doctrine of "floatable" waters, identifying them

with "navigable" waters, said (p. 561): "As none but the most valuable hardwood

logs will bear transportation by railway from points remote from the coast, as a rule

the value of immense forests is often left to depend upon local demand until the cheaper

water highways are utilized. Hence, public policy, as well as reason, upon which the

recognition of the easement in watercourses is founded, have inclined the courts to sus-

tain the right of the owners of large forests or extensive mining districts to enjoy tlie

privilege, when shown to be very valuable to them, at the comparatively insignificant

sacrifice on the part of a riparian proprietor of using his property in subordination to

it. It was upon such consideration that the courts of those States where the fresh-

water streams were first fonnd useful in the development of mineral or well timbered

lauds, declared that the reason of the English rule extended, under the widely different

circumstances often existing iu this country, not only to navigable tidal streams and

freshwater streams large enough for boats and lighters, but to such as subserved the

purpose of bearing the products of the mines, forest, and tillage of the country traversed

bv them to mills or market. Wood L. Nuis., sec. 586; 16 Am. and Eng. Enc. 242;

Moore v. Sanborn, 2 Mich. 526 ; Brown v. Chadbourne, supra ; Lewis v. Coffee, 77 Ala.

190; Treat v. Lord, 42 Me. 552; Canjield v. Erie, 1 Mich. 105; Grand Hapids v.

Jarvis, 30 Mich. 308; McLawjIilin v. Mining Co., 103 N. C. 100; State v. White Oak

River Corporation, at this term.
" The best criterion of the navigability of a watercourse, therefore, is unquestionably

its adaptability for the purposes of useful commerce, and, bearing this controlling prin-

ciple in mind, we see no sufficient reason for the arbitrary distinction which counsel

contended should be drawn between transporting logs in rafts and allowing eacli log

to drift or float with tlie current of the stream. The object being to develop vast

forests of virgin trees, that are located remote from the centres of trade, by utilizing

the natural force of the flowing water as a means of cheap transportation,— the reasons

offered for sustaining the right to the easement, in a sluggish stream, where the logs

can be floated in rafts, and denying its existence in a watercour.se of much greater

volume and equal depth, because it is studded with immense rocks, and the fall is so

great and the current so strong that rafts cannot be handled with safety, seem to me
very un.satisfactory. The recognition of the distinction would prohibit the develop-

ment of the mountain section, where there are generally strong currents and sudden

falls, though Nature had furnished the means of reaching the oliject in view more cer-

tainly and expeditiously by using the swift rather than the sluggish current. If logs

were attached to each other so as to form large rafts, tliey might be so steered as to

avoid nets, dams, and other obstructions placed in water that moves slowly ; but, even

though no large .stones protruded above the surface of a swift stream, it w<mld be im-

possible without the aid of a.steam tug to protect dams built across them from the

consequences of collision, involving much more danger of destroying them tlian would

the lodging of logs, one at a time, against them. In tliis view we are sustained by

abundant authority in tliose States where the floating of logs to market has become an

extensive and profitable industry. Brown v Chadbourne, supra ; Field v. Log Co., 67

Wis. 569 ; Buchanan v. Grand River Co., 48 Mich. 364 ; Muse v. Smith, 3 Oregon, 621

;

Grand Rapids v. Jarvis, supi'a ; Treat v. Lord, supra.

" It is true, that in one or two of the States where the forests are not extensive or

the timber trees very valuable, tlie rule lias been adopted that a due regard for the

rights of owners of dams requires the logs should either be transported in rafts in
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CASE OF THE STATE FREIGHT TAX.

READING RAILROAD COMPANY v. PENNSYLVANIA.

Supreme Court of the United States. 1872.

[15 Wall. 232.] 1

Messrs. James E. Gowen and Robert E. Lamherton., for the plain-

tiff in error ; a brief of Mr. J. W. Simoiiton., for otlier railroad com-

panies interested with the plaintiff in error in the question involved,

being filed by leave of the court ; Mr. F. Carroll £rewster, Attornej'-

General of Pennsylvania, and Mr. Lewis Wain Stnith, contra.

Mr. Justice Strong delivered the opinion of the court.

We are called upon, in this case, to review a judgment of the Su-

preme Court of Pennsylvania, affirming the validity of a statute of the

State, which the plaintiffs in error allege to be repugnant to the Federal

Constitution.

The case presents the question whether the statute in question— so

far as it imposes a tax upon freight taken up within the State and car-

ried out of it, or taken up outside the State and delivered within it, or,

in different words, upon all freight other than that taken up and deliv-

ered within the State — is not repugnant to the provision of the Con-

stitution of the United States which ordains '- that Congress shall have

power to regulate commerce with foreign nations and among the several

States," or in conflict with the provision that " no State shall, without

the consent of Congress, la}- any imposts or duties on imports or

exports, except what may be absolutely necessary for executing its

insi)ection laws."

The question is a grave one. It calls upon us to trace the line, always

difficult to be traced, between the limits of State sovereignty in impos-

ing taxation, and the power and duty of the Federal government to

protect and regulate interstate commerce. While, upon the one hand,

it is of the utmost importance that the States should possess the power

to raise revenue for all the purposes of a State government, by anj'

means, and in an}' manner not inconsistent with the powers which the

charge of some persons who can steer them, or that dnring the season when they are

being floated men shoukl be posted at intervals along the banks of streams to prevent

a collection of logs at any one point. But in States where timber has become an im-

portant article of commerce, the better rule prevails that when we even concede a

stream to be a public highway, all private rights in it must be as completely sub-

ordinated as in a public road passing through land of private individuals. . . . 'J'he

defendant, having the dominant riglit of navigation for the purpose of transporting

logs, was under no greater legal obligation to look after the safety of a dam attached

to a fish-trap, l)y conducting tlie logs around it, than the commander of a steamer

would have been in passing through a navigalde sound to steer around a fish-net that

had l>een set across the channel Hettrick v. Pncje, 82 N. C. 65 ; State, v. Ghn, supra ;

State V. Narrou-s Island Clith, supra; Angel! on Watercourses, §§ 558, 659,350; 3

Lawson, Rem § 2936; Ihtvis v. Winslow, 81 Am. Dec. 580."— Ed.

1 The statement of facts is omitted. — Ed.
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people of the States have conferred upon the general government, it is

equally important that the domain of the latter should be preserved free

from invasion, and that no State legislation should be sustained which

defeats the avowed purposes of the Federal Constitution, or which

assumes to regulate, or control subjects committed by that Constitution

exclusively to the regulation of Congress.

Before proceeding, however, to a consideration of the direct question

whether the statute is in direct conflict with any provision of the Con-

stitution of the United States, it is necessary" to have a clear apprehen-

sion of the subject and the nature of the tax imposed by it. It has

repeatedl}' been held that the constitutionality, or unconstitutionality

of a State tax is to be determined, not by the form or agency through

which it is to be collected, but by the subject upon which the burden is

laid. This was decided in the cases of Bank of Commerce v. Neio

York City, 2 Black, 620 ; in The Bank Tax Case, 2 Wallace, 200
;

Societyfor Savings v. Coite, 6 Id. 594 ; and Provident Bank v. Mas-
sachusetts, Id. 611. In all these cases it appeared that the bank was

required by the statute to pay the tax, but the decisions turned upon

the question, what was the subject of the tax, upon what did the burden

really rest, not upon the question from whom the State exacted pay-

ment into its Treasury. Hence, where it appeared that the ultimate

burden rested upon the propert3' of the bank invested in United States

securities, it was held unconstitutional, but where it rested upon the

franchise of the bank, it was sustained.

Upon what, then, is the tax imposed l)y the Act of August 25th, 1864,

to be considered as laid? Where does the substantial burden rest?

Very plainly it wds not intended to be, nor is it in fact, a tax upon the

franchise of the carrying companies, or upon their propert}', or upon
their business measured by the number of tons of freight carried.

On the contrary, it is expressly laid upon the freight carried. The
companies are required to pay to the State treasurer for the use

of the Commonwealth, " on each two thousand pounds of freight so

carried," a tax at the specified rates. And this tax is not pro-

portioned to the business done in transportation. It is the same
whether the freight be moved one mile or three hundred. If freight

be put upon a road and carried at all, tax is to be paid upon it,

the amount of the tax being determined by the character of the

freight. And when it is observed that the Act provides " where the

same freight shall be carried over and upon different but continuous

lines, said freight shall be chargeable with tax as if it had been carried

upon one line, and the whole tax shall be paid by such one of said

companies as the State treasurer ma}' select and notify thereof," no
room is left for doubt. This provision demonstrates that the tax has
no reference to the business of the companies. In the case of connected
lines thousands of tons maj' be carried over the line of one company
without any liability of that company to pay the tax. The State treas-

urer is to decide which of several shall pay the whole. There is still
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another provision in the Act which shows that the burden of the tax

was not intended to be imposed upon the companies designated by it,

neither upon their franchises, their property, or their business. The
provision is as follows: " Corporations whose lines of improvements

are used by others for the transportation of freight, and wliose onl}'

earnings arise from tolls charged for such use, are authorized to add

the tax hereby imposed to said tolls, and to collect the same therewith."

Evidently this contemplates a liability for the tax beyond that of the

company required to pay it into the treasury*, and it authorizes the burden

to be laid upon the freight carried, in exemption of the corporation own-

ing the roadway. It carries the tax over and l)eyond the carrier to the

thing carried. Improvement companies, not themselves authorized to

act as carriers, but having only power to construct and maintain road-

ways, charging tolls for the use thereof, are generally limited by their

charters in the rates of toll the^' are allowed to charge. Hence the

right to increase the tolls to the extent of the tax was given them in

order that the tax might come from the freight transported, and not

from the treasury of the companies. It required no such grant to

companies which not only own their roadway, but have the right to

transport thereon. Though the tolls they may exact are limited, their

charges for carriage are not. They can, therefore, add the tax to tiie

charge for transportation without furtlier authorit}". In view of these

provisions of the statute it is impossible to escape from the convic-

tion that the burden of the tax rests upon the freight transported, or

upon the consignor or consignee of the freight (imposed because the

freight is transported), and that the company authorized to collect

the tax and required to pay it into the State Treasury is, in effect,

only a tax-gatherer. The practical operation of the law has been well

illustrated bj' another ^ when commenting upon a statute of the State of

Delaware ver}' similar to the one now under consideration. He said,

" The position of the carrier under this law is substantially that of one

to whom public taxes are farmed out— who undertakes by contract to

advance to the government a required revenue with power bj- suit or

distress to collect a like amount out of those upon whom the tax is laid.

The only imaginable difference is, that, in the case of taxes farmed out,

the obligation to account to the government is voluntarily assumed by

contract, and not imposed by law, as upon the carrier under this Act;

also, that different means are provided for raising the tax out of those

ultimatel}' chargeable with it."

Considering it, then, as manifest that the tax demanded by the Act

is imposed, not upon the company, but upon the freight carried, and

because carried, we proceed to inquire whether, so far as it affects

commodities transported through the State, or from points without the

State to points within it, or from points within the State to points with-

out it, the Act is a regulation of interstate commerce. Beyond all

1 Chancellor Bates in Clarke v. Philadelphia, Wilmington, and Baltimore Railroad

Co.
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question the transiwrtation of freight, or of the subjects of commerce,

for the purpose of exchange or sale, is a constituent of commerce itself.

This has never been doubted, and probably the transportation of articles

of trade from one State to another was the prominent idea in tlie nunds

of the fraraers of the Constitution, when to Congress was committed

the power to regulate commerce among the several States. A power

to prevent embarrassing restrictions by any State was the thing desired.

The power was given by the same words and in the same clause by

which was conferred power to regulate commerce with foreign nations.

It would be absurd to suppose that the transmission of the subjects of

trade from the State to the buyer, or from the place of production to

the market, was not contemplated, for without that there could be no

consummated trade either with foreign nations or among the States.

In his work on the Constitution, § 1057, Judge Story asserts that the

sense in which the word commerce is used in that instrument includes

not only traffic, but intercourse and navigation. And in the Passenger

Cases, 7 Howard, 416, it was said : " Commerce consists m selling the

superfluity, in purchasing articles of necessity, as well productions as

manufactures, m buying from one nation and selling to another, or in

transporting the merchandise from the seller to the buyer to gain the

freight." Nor does it make any difference whether this interchange of

commodities is by land or by water. In either case the bringing of

the goods from the seller to the buyer is commerce. Among the

States it must have been principally by land when the Constitution

was adopted.

Then, why is not a tax upon freight transjwrted from State to State

a regulation of niterstate transportation, and, therefore, a regulation of

commerce among the States? Is it not prescribing a rule for the trans-

porter, by which he is to be controlled in bringing the subjects of com-

merce into the State, and in taking them out? The present case is the

best possible illustration. The Legislature of Pennsylvania has in effect

declared that every ton of freight taken up within the State and carried

out, or taken up m other States and brought within her limits, shall

pay a specified tax. The payment of that tax is a condition upon

which is made dependent the prosecution of this branch of commerce.

And as there is no limit to the rate of taxation she may impose, if she

can tax at all, it is obvious the condition may be made so onerous that

an interchange of commodities with other States would be rendered

impossible. The same power that may impose a tax of two cents per

ton upon coal carried out of the State, may impose one of five dollars.

Such an imposition, whether large or small, is a restraint of the priv-

ilege or right to have the subjects of commerce pass freely from one

State to another without being obstructed by the intervention of State

lines. It would hardly be maintained, we think, that had the State

established custom-liouses on her borders, wherever a railroad or canal

comes to the State line, and demanded at these houses a dut3-for allow-

ing merchandise to enter or to leave the State upon one of those rail-

VOL, II. —48
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roads or canals, such an imposition would not have been a regulation of

commerce with her sister States. Yet it is difficult to see any subsf-.n-

tial difference between the supposed case and the one we have in hand.

The goods of no citizen of New York, New Jersey, Ohio, or of any other

State, may be placed upon a canal, railroad, or steamboat within the

State for transportation any distance, either into or out of the State,

without being subjected to the burden. Nor can it make an}' difference

that the legislative purpose was to raise money for the support of the

State government, and not to regulate transportation. It is not the

purpose of the law, but its effect, which we are now considering. Nor is

it at all material that the tax is levied upon all freight, as well that which

is wholly internal as that embarked in interstate trade. We are not at

this moment inquiring further than whether taxing goods carried because

they are carried is a regulation of carriage. The State may tax its inter-

nal commerce, but if an Act to tax interstate or foreign commerce is

unconstitutional, it is not cured by including in its provisions subjects

within the domain of the State. Nor is a rule prescribed for carriage

of goods through, out of, or into a State any the less a regulation of

transportation because the same rule may be applied to carriage which

is wholly internal. Doubtless a State may regulate its internal com-

merce as it pleases. If a State chooses to exact conditions for allowing

the passage or carriage of persons or freight through it into another

State, the nature of the exaction is not changed by adding to it similar

conditions for allowing transportation wholly within the State.

We may notice here a position taken by the defendants in error, and

stoutly defended in the argument, that the tax levied, instead of being

a regulation of commerce, is compensation for the use of the works of

internal improvement constructed under the authorit}' of the State and

bj- virtue of franchises granted by the State. . . .

All this, however, is abstract and apart from the case before us.

That the Act of 1864 was not intended to assert a claim for the use of

the public works, or a claim for a part of the tolls, is too apparent to

escape observation. The tax was imposed upon freight carried by

steamboat companies, whether incorporated by the State or not, and

whether exercising privileges granted by the State or not. It reaches

freight passing up and down the Delaware and the Ohio rivers carried

by companies who derive no rights froui grants of Pennsylvania, who

are exercising no part of her eminent domain ; and, as we have noticed

heretofore, the tax is not proportioned to services rendered, or to the

use made of canals or railways. It is the same whether the transporta-

tion be long or short. It must therefore be considered an exaction, in

right of alleged sovereignty, from freight transported, or the right of

transportation out of, or into, or through the State — a burden upon

interstate intercourse.

If, then, this is a tax upon freight carried between States, and a tax

because of its transportation, and if such a tax is in effect a regulation

of interstate commerce, the conclusion seems to be inevitable that it is
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in conflict with the Constitution of the United States. It is not neces-

sary to the present case to go at large into the nnich-debated question

whether the power given to Congress by the Constitution to regulate

commerce among the States is exclusive. In the earlier decisions of

this court it was said to have been so entirely vested in Congress that

no part of it can be exercised by a State. Gibbons v. Ogden, 9 Wheat.

1 ; Passenger Cases ^ 7 How. 283. It has, indeed, often been argued,

and sometimes intimated, by the court that, so far as Congress has not

legislated on the subject, the States may legislate respecting interstate

commerce. Yet, if they can, why may they not add regulations to

commerce with foreign nations beyond those made by Congress, if not

inconsistent with them, for the power over i)oth foreign and interstate

commerce is conferred upon the Federal Legislature by the same words.

And certainly it has never yet been decided by this court that the power

to regulate interstate, as well as foreign commerce, is not exclusively

in Congress. Cases that have sustained State laws, alleged to be regu-

lations of commerce among the States, have been such as related to

bridges or dams across streams wholly' within a State, police or health

laws, or subjects of a kindred nature, not strictly commercial regula-

tions. The subjects were such, as in Gilman v. Philadelphia, 3 \Yall.

713, it was said " can be best regulated b}- rules and provisions sug-

gested by the varying circumstances of different localities, and limited

in their operation to such localities respectively." However this may be,

the rule has been asserted with great clearness, that whenever the sub-

jects over which a power to regulate commerce is asserted are in their

nature national, or admit of one uniform system or plan of regulation,

they ma}- justly be said to be of such a nature as to require exclusive

legislation by Congress. Cooler/ v. Port Wardens, 12 How. 299 ; Gil-

man V. Philadelphia, supra ; Crandall v. The State ofNevada, 6 Wall.

42. Sureh' transportation of passengers or merchandise through a

State, or from one State to another, is of this nature. It is of national

importance that over that subject tliere should be but one regulat-

ing power, for if one State can directly tax persons or property

passing through it, or tax them indirectly by levying a tax upon their

transportation, every otlier may, and thus commercial intercourse be-

tween States remote from each other ma}' be destroyed The produce

of Western States may thus be effectually excluded from Eastern mar-
kets, for though it might bear the imposition of a single tax, it would
be crushed under the load of many. It was to guard .ngainst the

possibility of such commercial embarrassments, no doubt, tiiat the

power of regulating commerce among the States was conferred upon
the Federal government. . . . [The court here consider Almj/ v.

California, 24 How. 169 (see supra, p. 1924); Woodruff \. Parham,
8 Wall. 123 (s. c. supra, p. 1922) : and Crandall v. Nerada. 6 Wall. 3.5

(s. c. supra, p. 1364). As to this last case the opinion goes on
thus :]

A majority of the court, it is true, declined to rest the decision upon
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the ground that the tax was a regulation of interstate commerce, and

therefore beyond the power of the State to impose, but all the judges

agreed that the State law was unconstitutional and void. The Chief

Justice and Mr. Justice Clifford thought the judgment should have been

placed exclusively on the ground that the Act of the State Legislature

was inconsistent with the power conferred upon Congress to regulate

commerce among the several States, and it does not appear that the

other judges held that it was not thus inconsistent. In any view of the

case, however, it decides that a State cannot tax persons for passing

through, or out of it. Interstate transportation of passengers is be} ond

the reach of a State legislature. And if State taxation of persons pass-

ing from one State to another, or a State tax upon interstate transporta-

tion of passengers i§ unconstitutional, a fortiori, if possible, is a State

tax upon the carriage of merchandise from State to State in conflict

with the Federal Constitution. Merchandise is the subject of com-

merce. Transportation is essential to commerce ; and every burden

laid upon it is 2^ro tanto a restriction. Whatever, therefore, may be the

true doctrine respecting the exclusiveness of the power vested in Con-

gress to regulate commerce among the States, we regard it as estab-

lished that no State can impose a tax upon freight transported from

State to State, or upon the transporter because of such transportation.

But while holding this, we recognize fully the power of each State to

tax at its discretion its own internal commerce, and the franchises,

property, or business of its own corporations, so that interstate inter-

course, trade, or commerce, be not embarrassed or restricted. That

must remain free.

The conclusion of the whole is that, in our opinion, the Act of the

Legislature of Pennsylvania of August 25th, 1864, so far as it applies

to articles carried through the State, or articles taken up in the State

and carried out of it, or articles taken up without the State and brought

into it, is unconstitutional and void.

Judgment reversed, and the record is remitted for further pro-

ceedings in accordance with this opinion.

Mr. Justice Swayne (with whom concurred Mr. Justice Davts),

dissenting.

I dissent from the opinion just read. In my judgment, the tax is

imposed upon the business of those required to pay it. The tonnage is

only the mode of ascertaining the extent of the business. That no dis-

crimination is made between freight carried wholly within the State, and

that brought into or carried through or out of it, sets this, as 1 think,

in a clear light, and is conclusive on the subject.^

1 Compare R. R. Co. v. Husen, 95 U. S. 465.

In Farris v. Henderson, 33 Pac. Rep. 380 (Oklahoma Territory, July, 1893), a local

statute for the inspection of livestock and hides, and tlie seizure and sale of such as is

unhranded, applicahle to creatures merely heing driven across the country, is declared

invalid. The court (Dale, J.) said :
" The law in question is an unauthorized inter.
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In State Tax on Raihcaij Gross Jieceipts {Read'mg E. R. Co. \%

Pa.), 15 Wall. 284 (1872), Mk. Justice Strong delivered the opinion

of the court.

The question is whether the Act of the Legislature of Pennsylvania

passed February 23, 1866, under which a tax was levied upon the

Plriladelphia & Reading Railroad Company of three-quarters of one iier

cent upon the gross receipts of the company, during the six months

ending December 31, 1867, is in conflict with the third clause of the

eighth section, article first, of the Constitution of the United States,

which confers upon Congress power to '' regulate commerce with for-

eign nations, and among the several States, and with the Indian

tribes ; " or whether it is in conflict with the second clause of the tenth

section of the same article, which prohibits the States, " without the

consent of Congress, from laying any imposts or duties on imports or

exports, except what may be absolutely necessary for executing their

inspection laws." It was claimed in the State courts that the Act is

unconstitutional so far as it taxes that portion of the gross receipts of

companies which are derived from transportation from the State to

another State, or into the State from another, and the Supreme Court

of the State having decided adversely to the claim, the case has been

brought here for review.

We have recently decided in another case between the parties to the

present suit, that freight transported from State to State is not subject

to State taxation, because thus transported. Such a burden we regard

as an invasion of the domain of Federal power, a regulation of inter-

state commerce, which Congress only can make. If then a tax upon

the gross receipts of a railroad, or a canal company', derived in part

from the carriage of goods from one State to another, is to be regarded

as a tax upon interstate transportation, the question before us is

already' decided. The answer which must be given to it depends upon

fereuce with commerce between States. The right of a State or Territory to legislate

for the purpose of protection against disease, to make necessary police regulations, or

to enact inspection laws which have for their purpose the general good of a State or

the public, and which operate upon all alike, is unquestioned. But such right does

not carry with it the power to collect tolls upon the commerce of a sister State, while

such commerce is in transit througli a State. . . . The driving of stock from the South

through Beaver or other counties of Oklahoma to the markets on the north of tliis

Territory is the same kind of commerce in vogiie between States at the time the right

to regulate the same was by the States expressly delegated to Congress. The same
reasons which then existed for taking the power from the States, to prevent States

from imposing vexatious restrictions upon commerce between States, prevails at the

present time. If the necessity exists for the exercise of the power of regulating com-

merce between States, Congress alone has the power to act in the matter. Tlie driving

of cattle or other stock from the breeding grounds of Texas across this Territory to

the Northern States, for the purpose of grazing and marketing them, is in its nature

national commerce, and will admit of one uniform system of regulation. Such being

the case, Congress alone has the power to put into operation a plan which will be uni-

form in its operation, and act upon all alike. . . . The law upon which the action in

the court below was based isToid because the legislature had no power to enact such

a measure." — Ed.
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the prior question, whether a tax upon gross receipts of a transporta-

tion company is a tax upon commerce, so far as that commerce consists

in moving goods or passengers across State lines. No doubt every tax

upon personal property, or upon occupations, business, or franchises,

affects more or less the subjects and the operations of commerce. Yet
it is not everything that affects commerce that amounts to a regulation

of it, within the meaning of the Constitution. We think it may safely

be asserted that the States have authority to tax the estate, real and
personal, of all their corporations, including carrying companies, pre-

cisely as they may tax similar property when belonging to natural per-

sons, and to the same extent. We think also that such taxation may
be laid upon a valuation, or may be an excise, and that in exacting an

excise tax from their corporations, the States are not obliged to impose

a fixed sum upon the franchises or upon the value of them, but tlie^"

may demand a graduated contribution, proportioned either to the value

of the privileges granted, or to the extent of their exercise, or to the

results of such exercise. No mode of effecting this, and no forms of

expression which have not a meaning beyond this can be regarded as

violating the Constitution. A power to tax to this extent may be

essential to the health}' existence of the State governments, and the

Federal Constitution ought not to be so construed as to impair, much
less destroy, anything that is necessary to their efficient existence.

But, on the other hand, the rightful powers of the national government

must be defended against invasion from any quarter, and if it be, as

we have seen, that a tax on goods and commodities transported into

a State, or out of it, or a tax upon the owner of such goods for the

right thus to transport them, is a regulation of interstate commerce,

such as is exclusively within the province of Congress, it is, as we have

shown in the former case, inhibited by the Constitution.

Is, then, the tax, imposed by the Act of February 23, 1866, a tax

upon freight transported into, or out of, the State, or upon the owner

of freight, for the right of thus transporting it? Certainly it is not

directl}-. Very manifestly it is a tax upon the railroad company, meas-

ured in amount by the extent of its business, or the degree to which

its franchise is exercised. That its ultimate effect may be to increase

the cost of transportation must be admitted. So it must be admitted

that a tax upon any article of jiersonal property, that may become

a subject of commerce, or upon anj' instrument of commerce, affects

commerce itself. If the tax be upon the instrument, such as a stage-

coach, a railroad car, or a canal, or steamboat, its tendency is to

increase the cost of transportation. Still it is not a tax upon trans-

portation, or upon commerce, and it has never been seriously doubted

that such a tax may be laid. A tax upon landlords as such affects

rents, and generally increases them, but it would be a misnomer to call

it a tax upon tenants. A tax upon the occupation of a phj'sician or an

attorne}", measured b}' the income of his profession, or upon a banker,

graduated according to the amount of his discounts or deposits, will
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hardly be claimed to be a tax on bis patients, clients, or customers,

tbougb the burden ultimately Tails upon them. It is not their money

which is taken by the government. The law exacts nothing from

them. But when, as in the other case between these parties, a com-

pany is made an instrument by the laws to collect the tax from trans-

porters, when the statute plainly contemplates that the contribution is

to come from them, it may properly be said they are the persons

charged. Such is not this case. The tax is laid upon the gross receipts

of tlie company ; laid upon a fund which has become the property of

the company, mingled with its other property, and possibly expended

in improvements or put out at interest. The statute does not look

be^'ond the corporation to those who may have contributed to its treas-

ury. The tax is not levied, and, indeed such a tax cannot be, until

the expiration of each half-year, and until the money received for

freights, and from other sources of income, has actually come into the

company's hands. Then it has lost its distinctive character as freight

earned, by having become incorporated into the general mass of the

company's property. While it must be conceded that a tax upon inter-

state transportation is invalid, there seems to be no stronger reason for

denying the power of a State to tax the fruits of such transportation

after they have become intermingled with the general property- of the

carrier, than there is for denying her power to tax goods which have

been imported, after their original packages have been broken, and after

they have been mixed with the mass of personal property in the coun-

tr}'. That such a tax is not unwarranted is plain. Thus, in Brown v.

llarijland, 12 Wheat. 419-441, where it was ruled that a State tax can-

not be levied, by the requisition of a license, upon importers of foreign

goods by the bale or package, or upon other persons selling the same
by bale or package, Chief Justice Marshall, considering the dividing

line between the prohibition upon the States against taxing imports and
their general power to tax persons and property within their limits,

said that " when the importer has so acted upon the thing imported

that it has become incorporated and mixed up with the mass of prop-

erty in the country, it has, perhaps, lost its distinctive character as an

import, and has become subject to the taxing power of the State."

Thi§ distinction in the liabilities of property in its different stages has

ever since been recognized. Waring v. The Mayor^ 8 Wall. 122 ; Pervear

v. The Commonwealth, 5 Id. 479. It is most important to the States

that it should be. And yet if the States may tax at pleasure imported

goods, so soon as the importer has broken the original packages, and
made the first sale, it is obvious the tax will obstruct importation quite

as much as would an equal impost upon the unliroken packages before

they have gone into the markets. And this is so, though no discrim-

ination be made.

Tliere certainly is a line which separates that power of the Federal

government to regulate commerce among the States, which is exclusive,

from the authority of the States to tax persons' property, business, or
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occupations, within their limits. This line is sometimes difficuli to de-

fine witli distinctness. It is so in the j)i'esent case ; but we think iL uiav

safely be laid down that the gross receipts of railroad or canal com-
panies, after they have reached the treasury- of the carriers, thoiu>h

the}' may have been derived in part from transportation of freight be-

tween States, have become subject to legitimate taxation. It is not

denied that net earnings of such corporations are taxable bj- State

authority without any inquiry after their sources, and it is difficult to

state any well-founded distinction between the lawfulness of a tax upon
them and that of a tax upon gross receipts, or between the effects the}'

work upon commerce, except perhaps in degree. They may both come
from charges made for transporting freight or passengers between the

States, or out of exactions from the freight itself. Net earnings are a
part of the gross receipts.

There is another view of this case to which brief reference may be
made. It is not to be questioned that the States may tax the fran-

chises of companies created by them, and that the tax may be propor-

tioned either to the value of a franchise granted, or to the extent of its

exercise ; nor is it deniable that gross receipts may be a measure of

proximate value, or, if not, at least of the extent of enjoyment. If the

tax be, in fact, laid upon the companies, adopting such a measure
imposes no greater burden upon any freight or l)usiness from wliieh the

receipts come than would an equal tax laid upon a direct valuation of

the franchise. In both cases, the necessity of higher charges to meet
the exaction is the same.

Influenced by these considerations, we hold that the Act of the

Legislature of the State imposing a tax upon the plaintiffs in error

equal to three-quarters of one per cent of their gross receipts is not

invalid because in conflict with the power of Congress to regulate com-

merce among the States. And under the decision made in Woodruff
V. Parham^ 8 "Wall. 12-3, it is not invalid because it lays an impost or

duty on imports or exports. Judgment affirmed.

Mr. Justice Miller (with whom concurred Justices Field and

Hunt), dissenting.

The principles announced in the case of the tax on the ton of freight,

and the argument by which those principles are supported, meet ray

full approval. They lie at the foundation of our present Federal Con-

stitution. The burdens which States, possessed of safe and commodi-

ous harbors, imposed b}- wa}- of taxes called imposts upon the transit

of merchandise through those ports to their destination for consump-

tion in other States, were the cause as much as an}- one class of griev-

ances of the formation of that Constitution ; and the reluctance of the

little State of Rhode Island to give up the tax which she thus levied on

the commerce of her sister States thiongh the harbor of Newport, then

the largest importing place in the Union, was the reason that she refused

for nearly two years to ratif\' that instrument.

The clauses of the Constitution which forbid the States to levy duties
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on imports, and which gave to Congress the right to regulate com-

merce, were designed to remed}- that evil, and have always been sup-

posed to be sufficient for that purpose. The one is the complement of

the other, and something more. The first forbids the States to levj-

the tax on goods imported from abroad. The second places the entire

control of commerce, with the exception of such as ma}' be begun and

completed within a single State, under the control of Congress. That

commerce which is carried on with foreigners, or with the Indian tribes,

or between citizen^ of different States, is under the jurisdiction of the

general government.

The opinion which affirms the tax of so much per ton on freight car-

ried from one State to another to be a tax upon transportation, and

therefore a regulation of the commerce among the several States forbid-

den by the Constitution, receives the approbation of all the members of

this court except two. And it is there declared that an}' tax upon the

freight so transported, or upon the carrier on account of such trans-

portation, is within the prohibition.

Is the tax in the present case also within the evil intended to be

remedied b}' the commerce clause of the Constitution?

It seems to me that to hold that the tax on freight is within it, and

that on gross receipts arising from such transportation is not, is " to

keep the word of promise to the ear and break it to the hope." If tlie

State of Pennsylvania, availing herself of her central position across

the great line of necessar}' commercial intercourse between the East

and tlie West, and of the fact that all the wa3's of land and water car-

riage must go through her territor}', is determined to support her gov-

ernment and pay off her debt b}- a tax on this commerff it is of small

moment that we say she cannot tax the goods so transported, but ma}'

tax every dollar paid for such transportation. Her tax by the ton

being declared void, she has only to effect her purpose by increasing

correspondingly her tax on gross receipts. In either event the tax is

one for the privilege of transportation within her borders ; in either

case the tax is one on transportation.

That the tax on gross receipts comes not only ultimately, and in

some remote way, but directly out of the freight transported, it is

hardly worth while to argue. The railroad company makes precisely

the same calculation in making its business profitable in relation to the

cost and expenses of transportation, and the price to be demanded for

it, in regard to this tax, that it does in reference to the tax on the ton

of freight, and it imposes this additional burden for the benefit of the

State in fixing the price of transportation.

The tax does not depend on the profits of the companies. It is the

same whether the profits or the losses preponderate in a given year.

A road may do a large carrying trade at a loss, but the State says,

nevertheless, " for every dollar that you receive for transportation I

claim one cent or half a cent."

It is conceded that railroads may be taxed as other corporations are
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taxed Oil their capital stock, on tlieir property, real and personal, and

in any other way that does not impose necessarily a burden on trans-

portation between one State and another. But a railroad or canal

company differs from corporations for banking, insurance, or manufac-

turing purposes in this, that while their business is only remotely, or

incidentally, connected with commerce, the business of roads and

canals, namely, transportation of persons and property, is itself com-

merce. So much of said commerce as is exclusively within the State is

subject to its regulations b^' taxation or otherwise, but that which car-

ries goods from or to another State is exempted by the Constitution

from its control.

I lay down the broad proposition that by no device or evasion, by no

form of statutory words, can a State compel citizens of other States to

pay to it a tax, contribution, or toll, for the privilege of having their

goods transported through that State by the ordinary channels of com-

merce. And that this was the purpose of the framers of our Constitu-

tion I have no doubt ; and I have just as little doubt that the full

recognition of this principle is essential to the harmonious future

of this country now, as it was then. The internal commerce of that

day was of small importance, and the foreign was considered as of

great consequence. But botli were placed beyond the power of the

States to control. The interstate commerce to-day far exceeds in value

that which is foreign, and it is of immense importance that it should

not be shackled by restrictions imposed by any State in order to place

on others the burden of supporting its own government, as was done in

the days of the helpless Confederation.

I think the tax on gross receipts is a violation of the Federal Consti-

tution, and therefore void.

In Osborne v. Mobile, 16 Wall. 479 (1872), on error to the Supreme

Court of the State of Alabama.

Osborne was the agent, at Mobile, Alabama, of the Southern Express

Company, incorporated by the State of Georgia, and as such transacted

a general forwarding and express business within and extending be-

yond the limits of Alabama.

An ordinance of the city of Mobile was then in force, requiring that

every express company or railroad company doing business in that

city, and having a business extending beyond the limits of the State,

should pay an annual Ucense of $500, which should be deemed a first-

grade license ; that every express or railroad company doing business

wiihin the limits of the State should take out a license called a second-

urade license, and pay therefor $100 ; and that every such company

doing business within the city should take out a third-grade license,

paying therefor $50. It subjected any person or incorporated company

who should violate any of its provisions to a fine not exceeding $50 for

3ach day of such violation.

On tlie 10th of February, 1869, Osborne was fined by the mayor of
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Mobile for violating that ordinance in conducting the business of his

agency without having paid the §500 and obtained the license required.

He appealed to the Circuit Court of the State, which affirmed the judg-

ment of the mayor. He then appealed to the Supreme Court of Ala-

bama, and that court affirmed the judgment of the Circuit Court. A
writ of error brought the case here.

The question was, whether the ordinance, in requiring payment for a

license to transact in Mobile a business extending beyond the limits of

the State of Alabama, was repugnant to the provision of the Constitu-

tion, vesting in the Congress of the United States the power " to regu-

late commerce among the several States."

Messrs. B. R. Curtis and Clarence Seward, for the plaintiff in error;

Mr. P. Phillips, contra.

The Chief Justice delivered the opinion of the court.

In several cases decided at this term we have had occasion to con-

sider questions of State taxation as affected by this clause of the

Constitution. In one (Case of the State Freight Tax, 15 Wallace, 232),

we held that the State could not constitutionally im}X)se and collect a

tax upon the tonnage of freiglit taken up within its limits and carried

beyond them, or taken up be3-ond its limits and brought within them

;

that is to sa}', in other words, upon interstate transportation. In

another (Case of the State Tax on Railway Gross Receipts., Id. 284),

we held that a tax upon the gross receipts for transportation by rail-

road and canal companies, chartered by the State, is not obnoxious to

the objection of repugnancy to the constitutional provision.

The tax on tonnage was held to be unconstitutional because it was
in effect a restriction upon interstate commerce, which by the Consti-

tution was designed to be entirely free. The tai on gross receipts was
held not to be repugnant to the Constitution, because imposed on the

railroad companies in the nature of a general income tax, and incapa-

ble of being transferred as a burden upon the property carried from one
State to another.

The difficulty of drawing the line between constitutional and uncon-
stitutional taxation by the State was acknowledged, and has always
been acknowledged, by this court; but that there is such a line is

clear, and the court can best discharge its duty by determining in each

case on which side the tax complained of is. It is as important to

leave the rightful powers of the State in respect to taxation unim-
paired as to maintain the powers of the Federal government in their

integrity.

In the second of the cases recently decided, the whole court agreed
that a tax on business carried on within the State and without discrimi-

nation between its citizens and the citizens of other States, might be
constitutionally imposed and collected.

The case now liefore us seems to come within this principle.

The Southern Express Company was a Georgia corporation carrying

on business in Mobile. There was no discrimination in the taxation of
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Alabama between it and the corporations and citizens of that State.

The tax for license was the same b}' whomsoever tlie business was

transacted. There is nothing in the case, therefore, which brings it

within the case of Ward v. Maryland, 12 Wallace, 423. It seems

rather to be governed by the principles settled in Woodruff v. Parham,
8 Id. 123.

Indeed, no objection to the license tax was taken at the bar upon the

ground of discrimination. Its validit}- was assailed for the reason that

it imposed a burden upon interstate commerce, and was, therefore, re-

pugnant to the clause of the Constitution which confers upon Congress

the power to regulate commerce among the several States.

It is to be observed that Congress has never undertaken to exercise

this power in any manner inconsistent with the municipal ordinance

under consideration, and there are several cases in whicli the court has

asserted the right of the State to legislate, in the absence of legislation

by Congress, upon subjects over wliich the Constitution has clothed that

body with legislative authority. License Cases, 5 Howard, 504 ; Will-

son V. Blackbird Creek Marsh Co.^ 2 Peters, 245 ; Cooley v. Board

of Wardens, 12 Howard, 315.

But it is not necessary to resort to the principles maintained in these

cases for the decision of the case now before us. It comes directly

within the rules laid down in the case relating to the tax upon the

gross receipts of railroads. In that case we said :
" It is not ever}--

thing that affects commerce that amounts to a regulation of it within

the meaning of the Constitution." We admitted that "the ultimate

effect" of the tax on the gross receipts might " be to increase the cost

of transportation," but we held that the right to tax gross receipts,

thono"h derived in part from interstate transportation, was within the

general " authority of the States to tax persons, property, business, or

occupations witliin their limits."

Tlie license tax in the present case was upon a business carried on

within the city of Mobile. The business licensed included transpor-

tation beyond the limits of the State, or rather the making of contracts,

within the State, for sucli transportation beyond it. It was with refer-

ence to this feature of the business that the tax was, in part, imposed ;

but it was no more a tax upon interstate commerce than a general tax

on drayage would be because the licensed drayman might sometimes be

employed in hauling goods to vessels to be transported beyond the lim-

its of tlie State.

We think it would be going too far so to narrow the limits of State

taxation.

The judgment of the Supreme Court of Alabama is, therefore,

Affirmed.^

1 In R. R. Co. V. Fuller, 17 Wall. 560 (1873), in holding valid a statnte of Iowa,

tlie court (SwATNE, J.) said :
" The statute complained of provides that each railroad

company shall, in the month of September, annually, fix its rates for the transporta-

tion of passengers and of freights of different kinds ; that it shall cause a printed copy



CHAP. X.] R. R. CO. V. MARYLAND. 1953

In R. R. Co. v. Maryland, 21 Wall. 456 (1874), on error to the

Maryland Court of Appeals, it appeared that a statute of Maryland
granted to the Baltimore and Ohio Railroad Company the right to

make a branch or lateral road from Baltimore to Washington City, and

of employing machinery and carriages thereon, for the transportation

of freight and passengers. And it was further enacted, "That the

company shall be entitled to charge and take for conveying each per-

son the whole distance between the cities of Baltimore and Washing-
ton, not exceeding two dollars and fiftj* cents, and in proportion for

ever}' shorter distance. That the said company shall pa}' to the treas-

urer of the AYestern Shore of Maryland, on the first Monday in Januar}'

and July in each and every year, for the use of the State, one fifth of

the whole amount which ma}' be received for the transportation of pas-

sengers on said railroad by said company during the six months last

preceding."

In holding this statute valid, the court (Bradley, J.), said :
" Com-

merce on land between the different States is so strikingly dissimilar,

in many respects, from commerce on water, that it is often difficult to

regard them in the same aspect in reference to the respective constitu-

tional powers and duties of the State and Federal governments. No
doubt commerce by water was principally in the minds of those who
framed and adopted the Constitution, although both its language and
spirit embrace commerce by land as well. Maritime transportation re-

quires no artificial roadway. Nature has prepared to hand that portion

of the instrumentality employed. The navigable waters of the earth

are recognized public highways of trade and intercourse. No franchise

is needed to enable the navigator to use them. Again, the vehicles of

commerce by water being instruments of intercommunication with other

nations, the regulation of them is assumed by the national legislature.

So that State interference with transportation by water, and especially

by sea, is at once clearly marked and distinctly discernible. But it is

different with transportation by land. This, when the Constitution was
adopted, was entirely performed on common roads, and in vehicles

drawn by animal power. No one at that day imagined that the roads

and bridges of the country (except when the latter crossed navigable

streams) were not entirely subject, both as to their construction, repair,

and management, to State regulation and- control. They were all made

of such rates to be put up at all its stations and depots, and cause a copy to remain
posted during the year; that a failure to fulfil these requirements, or the charf^inir: <>f

a higher rate than i.-^ posted, shall subject the offending company to the payment of
the penalty prescribed. ...

" If the requirements of the statute here in question were, as contended by the
counsel for the plaintiff in error, regulations of commerce, the question would arise,

whether, regarded in the light of the authorities referred to, and of reason and prin-
ciple, they are not regulations of such a character as to be valid until superseded by
the paramount action of Congress. Rut as we are unanimously of the opinion that
they are merely police regulations, it is unnecessary to pursue the subject." — Ed.
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either by the States or under their authority. The power of the State

to impose or authorize such tolls, as it saw fit, was unquestioned. No
one tlien supposed that the wagons of the country, which were the

vehicles of tliis commerce, or the horses by which thej- were drawn,

were subject to national regulation. The movement of persons and

merchandise, so long as it was as free to one person as to another, to

the citizens of other States as to the citizens of the State in which it

was performed, was not regarded as unconstitutionally restricted and

trammelled bj- tolls exacted on bridges or turnpikes, whether belonging

to the State or to private persons. And when, in process of time,

canals were constructed, no amount of tolls which was exacted thereon

by the State or the companies that owned them, was ever regarded as

an infringement of the Constitution. When constructed by the State

itself, they might be the source of revenues largely exceeding the outlay

without exciting even the question of constitutionality. So when, by the

improvements and discoveries of mechanical science, railroads came to

be built and furnished with all the apparatus of rapid and all-absorbing

transportation, no one imagined that the State, if itself owner of the

work, might not exact any amount whatever of toll or fare or freight, or

authorize its citizens or corporations, if owners, to do the same. Had
the State built the road in question it might, to this day, unchallenged

and unchallengeable, have charged two dollars and fift}- cents for carr}--

ing a passenger betv/een Baltimore and Washington. So might the

railroad company, under authority from the State, if it saw fit to do so.

These are positions which must be conceded. No one has ever doubted

them.
" This unlimited right of the State to charge, or to authorize others

to charge, toll, freight, or fare for transportation on its roads, canals,

and railroads, arises from the simple fact that they are its own works,

or constructed under its authority. It gives them being. It has a right

to exact compensation for their use. It has a discretion as to the

amount of that compensation. That discretion is a legislative — a

sovereign — discretion, and in its very nature is unrestricted and un-

controlled. The security of the public against any abuse of this dis-

cretion resides in the responsibility to the public of those who, for the

time being, are oflScially invested with it. In this respect it is like all

other legislative power when not- controlled by specific constitutional

provisions, and the courts cannot presume that it will be exercised

detrimentall}'.

" So long, therefore, as it is conceded (as it seems to us it must be)

that the power to charge for transportation, and the amount of the

charge, are absolutely within the control of the State, how can it mat-

ter what is done with the money, whether it goes to the State or to

the stock-holders of a private corporation ? As before said, the State

could have built the road itself and charged any rate it chose, and

could thus have filled the coffers of its treasury without being ques-

tioned therefor. How does the case differ, in a constitutional point of
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view, when it authorizes its private citizens to build the road and re-

serves for its own use a portion of the earnings? We are unable to

see any distinction between the two cases. In our judgment there is

no solid distinction. If the State, as a consideration of the franchise,

had stipulated that it should have all the passenger money, and that the

corporation should have only the freight for the transportation of mer-

chandise, and the corporation had agreed to those terms, it would have

been the same thing. It is simply the exercise by the State of absolute

control over its own property' and prerogatives.

" The exercise of power on the part of a State is ver^* different from

the imposition of a tax or duty upon the movements or operations of

commerce between the States. Such an imposition, whether relating to

persons or goods, we have decided the States cannot make, because it

would be a regulation of commerce between the States in a matter in

which uniformit}' is essential to the rights of all, and, therefore, re-

quiring the exclusive legislation of Congress. Craiidall v. Necada, 6

AVallace, 42 ; Case of Freight Tax, 16 Id. 232, 279. It is a tax because

of the transportation, and is, therefore, virtually a tax on the transpor-

tation, and not in an}' sense a compensation therefor, or for the franchises

enjoj'ed b}' the corporation that performs it.

" It is often difficult to draw the line between the power of the State

and the prohibitions of the Constitution. Whilst it is commonly said

that the State has absolute control over the corporations of its own
creation, and may impose upon them such conditions as it pleases

;

and like control over its own territory, highways, and bridges, and may
impose such exactions for their use as it sees fit ; on the other hand, it

is conceded that it cannot regulate or impede interstate commerce, nor

discriminate between its own citizens and those of other States preju-

dicially to the latter. The problem is to reconcile the two propositions
;

and as the latter arises from the provisions of the Constitution of the

United States, and is, therefore, paramount, the question is practicall}-

reduced to this : What amounts to a regulation of commerce between
the States, or to a discrimination against the citizens of other States?

This is often difficult to determine. In view, however, of the ver^'

plenary powers which a State has always been conceded to have over its

own territory, its highways, its franchises, and its corporations, we can-

not regard the stipulation in question as amounting to either of these

unconstitutional Acts. It is not within the categorv of such Acts. It

mav, incidental!}-, affect transportation, it is true ; but so does every

burden or tax imposed on corporations or persons engnged in that busi-

ness. Such burdens, however, are imposed direrso intuitu, and in tlie

exercise of an undoubted power. The State is conceded to possess the

power to tax its corporations ; and yet ever}' tax imposed on a carrier

corporation affects more or less the charges it is compelled to make
upon its customers. So, the State has an undoubted power to exact a

bonus for the grant of a franchise, payable in advance or in fiituro ;

and yet that bonus will necessarily affect the charge upon the public
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which the donee of the franchise will be obliged to impose. The stipu-

lated payment in this case, indeed, is nothing more nor less than a

bonus ; and so long as the rates of transportation are entirely dis-

cretionary with the States, such a stipulation is clearly within their

reserved powers.

" Of course, the question will be asked, and pertinently asked. Has
the public no remedy against exorbitant fares and fi-eights exacted by

State lines of transportation ? We cannot entirely shut our eyes to the

argument ab inconcenienti. But it may also be asked, Has the public

any remedy against exorbitant fares and freights exacted by steamship

lines at sea? Maritime transportation is almost as exclusively- monopo-
lized by them as land transportation is b3- the railroads. In their case

the only relief found is in the existence or fear of competition. The
same kind of relief should avail in reference to land transportation.

"Whether, in addition to this, Congress, under the power to establish

post-roads, to regulate commerce with foreign nations, and among the

several States, and to provide for the common defence and general

welfare, has authority to establish and facilitate the means of communi-

cation between the different parts of the country, and thus to counteract

the apprehended impediments referred to, is a question which has exer-

cised the profoundest minds of the country. This power was formerl}'

exercised in the construction of the Cumberland Road ^ and other similar

works. It has more recently been exercised, though mostly- on national

territory, in the establishment of railroad communication with the Pacific

coast. But it is to be hoped that no occasion will ever arise to call for

an}- general exercise of such a power, if it exists. It can hardly be

supposed that individual States, as far as the}' have reserved, or still

possess, the power to interfere, will be so regardless of their own inter-

est as to allow an obstructive policy to prevail. If, however. State

institutions should so combine or become so consolidated and powerful

as, under cover of irrevocable fi'anchises already granted, to acquire

absolute control over the transportation of the country, and should

exercise it Injuriously to the public interest, every constitutional power

of Congress would undoubtedly be invoked for relief. Some of the

States are so situated as to put it in their power, or that of their trans-

portation lines, to interpose formidable obstacles to the free movement
of the commerce of the country. Should any such system of exactions

be established in these States, as materially to impede the passage of

produce, merchandise, or travel, from one part of the country to an-

other, it is hardly to be supposed tiiat the case is a casus omissus in

the Constitution. Commercially, this is but one country, and inter-

course between all its parts should be as free as due compensation to

the carrier interest will allow. Tliis is demanded by the ' general wel-

fare,' and is dictated by the spiiit of the Constitution at least. Any

^ For cases relating to the " Cumberland Road," constructed by the United States,

and afterwards turned over to the States through which it ran, see Searight v. Stokes,

3 How. 151. Neal et al. v. O/no, lb. 720, and Achison v. Iluddleson, 12 How. 293. — Ed,
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local interference with it will demand from the national legislature the

exercise of all the just powers with whicli it is clothed.

" But whether tlie power to afford relief from onerous exactions for

transportation does, or does not, exist in the general government, we
are bound to sustain the constitutional powers and prerogatives of the

States, as well as those of the United States, whenever the}- are brought

before us for adjudication, no matter what may be the consequences.

And, in the case before us, we are of opinion that these powers have not

been transcended. Judgment affirmed."
^

Mr. Justice Miller, dissenting : I am of opinion that the statute of

Maryland requiring the railroad compan}' to pa}' into the treasury of

the State one-fifth of the amount received by it from passengers on the

branch of the road between Baltimore and Washington, confined as it

is exclusively to passengers on that branch of the road, was intended

to raise a revenue for the State from all persons coming to AVashington

by rail, and had that effect for twenty-five years, and that the statute is,

therefore, void within the principle laid down by this court in Crandall

V. JVevada, 6 AVallaee, 35.

WELTON V. THE STATE OF MISSOURI.

Supreme Court of the United States. 1875.

[91 U. S. 275.] 2

Mr. James S. Botsford and Mr. S. M. Smith, for the plaintiff ia

error ; 3Ii: John A. Hockaday, Attorney-General of Missouri, and Mr.
A. H. Buckner, contra.

Mr. Justice Field delivered the opinion of the court.

This case comes before us on a writ of error to the Supreme Court
of Missouri, and involves a consideration of the validity of a statute of

that State, discriminating in favor of goods, wares, and merchandise
wliich are the growth, product, or manufacture of the State, and against

those which are the growth, product, or manufacture of other States or

countries, in the conditions upon which their sale can be made by trav-

elling dealers. The plaintiff in error was a dealer in .sewing-machines
which were manufactured witliout the State of Missouri, and went from
place to place in the State selling them without a license for that pur-

l)ose. For this offence he was indicted and convicted in one of the

circuit courts of tlie State, and was sentenced to pay a fine of fifty

dollars, and to bo committed until the same was paid. On appeal to

the Supreme Court of the State, the judgment was affirmed.

The statute under which the conviction was had declares that M-ho-

1 Compare Ashley y. R,ian, l.-iS U. S. 436 (1894)-, Wahash <^c. Rij. Co. v. III., 118
U. S. 557 (1886); s. c. fn/ra, p. 2045.— Ed.

2 The statement of facts is omitted.— Ed. ^

VOL. II.— 49
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evei" deals in the sale of goods, wares, or merchandise, except books,

charts, maps, and stationery, which are not the growth, produce, or

manufacture of the State, by going from place to place to sell the same,

shall be deemed a pedler ; and then enacts tluit no person shall deal

as a pedler without a license, and prescribes the rates of charge for

the licenses, these varying according to the manner in which the busi-

ness is conducted, whether by the party carrying the goods himself on

foot, or by the use of beasts of burden, or by carts or other land car-

riage, or b}' boats or other river vessels. Penalties are imposed for

dealing without the license prescribed. No license is required for sell-

ing in a similar way, bj' going from place to place in the State, goods

which are the growth, product, or manufacture of the State.

The license charge exacted is sought to be maintained as a tax upon

a calling. It was held to be such a tax by the Supreme Court of tlie

State ; a calling, says the court, which is limited to the sale of merchan-

dise not the growth or product of the State.

The general power of the State to impose taxes in the waj' of licenses

upon all pursuits and occupations within its limits is admitted, but,

like all other powers, must be exercised in subordination to the re-

quirements of the Federal Constitution. Where the business or occu-

pation consists in the sale of goods, the license tax required for its

pursuit is in effect a tax upon the goods themselves. If such a tax be

within the power of the State to levy, it matters not whether it be

raised directly from the goods, or indirectly from them through the

license to the dealer ; but, if such tax conflict with anj- power vested

in Congress b\- the Constitution of tlie United States, it will not be

any the less invalid because enforced through the form of a personal

license.

In the case of Broicn v. Maryla7id, 12 Wheat. 425, 444, the ques-

tion arose, whether an Act of the Legislature of Maryland, requiring

importers of foreign goods to pay the State a license tax before selling

them in the form and condition in which they were imported, was valid

and constitutional. . . . Treating the exaction of the license tax from

the importer as a tax on the goods imported, the court held that the

Act of Maryland was in conflict with the Constitution ; with the clause

prohibiting a State, without the consent of Congress, from laying any

impost or duty on imports or exports ; and with the clause investing

Congress with the power to regulate commerce with foreign nations.

So, in like manner, the license tax exacted by the State of Missouri

from dealers in goods which are not the product or manufacture of the

State, before they can be sold from place to place within the State,

must be regarded as a tax upon such goods themselves ; and the ques-

tion presented is, whether legislation thus discriminating against tiie

products of other States in the conditions of their sale by a certain class

of dealers is valid under the Constitution of the United States. It was

contended in the State courts, and it is urged here, that this legislation

violates that clause of the Constitution which declares that Congress
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shall have the power to regtjlate commerce with foreign nations and

among the several States. The power to regulate conferred by that

clause upon Congress is one without limitation ; and to regulate com-

merce is to prescribe rules by which it shall be governed, — that is, the

conditions upon which it shall be conducted ; to determine how far it

shall be free and untrammelled, how far it shall be burdened by duties

and imposts, and how far it shall be prohibited.

Commerce is a term of the largest import. It comprehends inter-

course for the purposes of trade in any and all its forms, including the

transportation, purchase, sale, and exchange of commodities between

the citizens of our country and the citizens or subjects of other coun-

tries, and between the citizens of different States. The power to regu-

late it embraces all the instruments by which such commerce may be

conducted. So far as some of these instruments are concerned, and

some subjects which are local in their operation, it has been held that

the States maj' provide i-egulations until Congress acts with reference

to them ; but where the subject to which the power applies is national

in its character, or of such a nature as to admit of uniformity of regu-

lation, the power is exclusive of all State authority-

It will not be denied that that portion of commerce with foreign

countries and between the States which consists in the transportation

and exchange of commodities is of national importance, and admits and

requires uniforrait}' of regulation. The very object of investing this

power in the general government was to insure this uniformity against

discriminating State legislation. The depressed condition of commerce
and the obstacles to its growth previous to the adoption of the Consti-

tution, from the want of some single controlling authority, has been

frequently referred to b}- this court in commenting upon the power in

question. " It was regulated," says Chief Justice Marshall, in deliver-

ing the opinion in Broicn v, Maryland, " by foreign nations, with a

single view to their own interests; and our disunited efforts to counter-

act their restrictions were rendered impotent b}' want of combination-

Congress, indeed, possessed the power of making treaties ; but the in-

abilitj' of the Federal government to enforce them became so apparent

as to render that power in a great degree useless. Those who felt the

injury arising from this state of things, and those who were capable of

estimating the influence of commerce on the prosperity of nations, per-

ceived the necessit}' of giving the control over this important subject to

a single government. It may be doubted whether any of the evils pro-

ceeding from the feebleness of the Federal government contributed

more to that great revolution which introduced the present S3'stem than

the deep and general conviction that commerce ought to be regulated

by Congress." 12 Wheat. 446.

The power which insures uniformity of commercial regulation must
cover the propert}' which is transported as an article of commerce from

hostile or interfering legislation, until it has mingled with and become
a part of the general property' of the country, and subjected like it to
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similar protection, and to no greater bui-dens. If, at any time be-

fore it has thus become incorporated into the mass of property of the

State or nation, it can be subjected to any restrictions by State legisla-

tion, the object of investing the control in Congress may be entirely

defeated. If Missouri can require a license tax for the sale by travel-

ling dealers of goods which are the growth, product, or manufacture of

other States or countries, it ma}^ require such license tax as a condition

of their sale from ordinary merchants, and the amount of the tax will

be a matter resting exclusively -in its discretion.

The power of the State to exact a license tax of an}- amount being

admitted, no authorit}' would remain in the United States or in this

court to control its action, however unreasonable or oppressive. Im-

posts operating as an absolute exclusion of the goods would be possilde,

and all the evils of discriminating State legislation, favorable to the

interests of one State and injurious to the interests of other States and
countries, which existed previous to the adoption of the Constitution,

might follow, and the experience of the last fifteen years shows would

follow, from the action of some of the States.

There is a difficulty, it is true, in all cases of this character, in draw-

ing the line precisely where the commercial power of Congress ends

and the power of the State begins. A similar difficulty was felt by this

court, in Broivn v. Maryland, in drawing the line of distinction between

the restriction upon the power of the States to lay a dut}' on imports, and

their acknowledged power to tax persons and property' ; but the court

observed that the two, though quite distinguishable when they do not

approach each other, may yet, like the intervening colors between white

and black, approach so nearl}' as to perplex the understanding, as

colors perplex the vision in marking the distinction between them ; but

that, as the distinction exists, it must be marked as the cases arise.

And the court, after observing that it might be premature to state any

rule as being universal in its application, held that, when the importer

had so acted upon the thing imported that it had become incorporated

and mixed up with the mass of property in the country, it had lost its

distinctive character as an import, and become subject to the taxing

power of the State ; but that, while remaining the property of the im-

porter in his warehouse in the original form and package in which it

was imported, the tax upon it was plainly a duty on imports prohibited

b}' the Constitution.

Following the guarded language of the court in that case, we observe

here, as was observed there, that it would be premature to state an}'

rule which would be universal in its application to determine when the

commercial power of the Federal government over a commodity has

ceased, and the power of the State has commenced. It is sufficient to

hold now that the commercial power continues until the commodity has

ceased to be the subject of discriminating legislation by reason of its

foreign character. That power protects it, even after it has entered

the State, from any burdens imposed by reason of its foreign origin-
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The Act of Missouri encroaches upon this power in this respect, and is

therefore, in our judgment, unconstitutional and void.

Tiie fact that Congress has not seen fit to prescribe an}- specific rules

to govern Interstate commerce does not affect the question. Its inac-

tion on this subject, when considered with reference to its legislation

with respect to foreign commerce, is equivalent to a declaration that

interstate commerce shall be free and untrammelled. As the main ob-

ject of that commerce is the sale and exchange of commodities, the

policy thus established would be defeated by discriminating legislation

like that of Missouri.

The views here expressed are not onh' supported b}' the case of

J^roicn V. Maryland^ already cited, but also by the case of Woodruff v.

Parham, 8 Wall, 123, and the case of the State Freight Tax^ 15 Wall.

232. In the case of Woodruff v. Parham, Mr. Justice Miller, speak-

ing for the court, after observing, with respect to the law of Alabama
then under consideration, that there was no attempt to discriminate in-

juriously against the products of other States or the rights of their citi-

zens, and the case was not, therefore, an attempt to fetter commerce

among the States, or to deprive the citizens of other States of any

privilege or immunit}-, said, " But a law having such operation would,

in our opinion, be an infringement of the provisions of the Constitution

which relate to those subjects, and therefore void."

{Judgment reversed.'] ^

HENDERSON et al. v. MAYOR OF THE CITY OF NEW
YORK ET AL.

COMMISSIONERS OF IMMIGRATION v. NORTH GERMAN
LLOYD.

Supreme Court of the United States. 1875.

[92 U. S. 259]

These cases come here b}' appeal, — the former from the Circuit

Court of the United States for the Southern District of New York, the

latter from the Circuity Court of the United States for the District of

Louisiana.

In the case from New York, which is a suit in equit}' against the

ma3'or of the city of New York and the Commissioners of Emigration,

the bill alleges that the complainants are subjects of Great Britain, and

owners of the steamship " Ethiopia ;
" that their vessel arrived at the

port of New York from Glasgow, Scotland, on the 24th of June, 1875,

1 In State v. Lee, 18 So. East. Kep. 713 (No. Ca. 1893), where "peddling" was
taxed without defining it, the court (Clark, J.) defined it as not covering selling by
sample, but only the selling by an itinerant of what is itself carried about. — Ed.
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having on board a number of emigrant passengers, and, among others,

three persons whose names are specified, who came from a foreign

country, intending to pass through the State of New York, and settle

and reside in other States of the Union and in Canada ; that, by the

statutes of the State of New York, the master of every vessel arriving

at the port of New York from a foreign port is required, within twenty-

four hours after his arrival, to report in writing to the mayor of New
York the name, birtliplace, last residence, and occupation of ever}' pas-

senger who is not a citizen of the United States ; that the statute then

directs the mayor, by indorsement on this report, to require the owner

or consignee of the vessel to give a bond for everj- passenger so re-

ported, in a penalty of $300, with two sureties, each to be a resident and

freeholder of the State, conditioned to indemnifj^ the Commissioners of

Emigration and ever}- county, city, and town in the State, against any

expense for the relief or support of tlie person named in the bond for

four years thereafter; but that the owner or consignee may commute
such bond, and be relieved from giving it, b}- paying for' each pas-

senger, within twentj'-four hours after his or her landing, the sum
of one dollar and fifty cents, fifty cents whereof is to be paid to

other counties in the State, and the residue to the Commissioners of

Emigration for their general purposes, and particular!}- to be used in

erecting wharves and buildings, and in paying salaries and clerk hire.

That if he does not, within twenty-four hours after landing such i^as-

sengers, either give the bond or pay the commutation tax for each

passenger, he is liable to a penalty of $500 for every such passenger,

which is made a lien on, and may be enforced against, the vessel, at

the suit of the Commissioners of Emigration.

The master of the " Ethiopia " made the report required by the Act

:

whereupon the complainants, in order to test the validity of the pro-

visions of the Acts requiring the bond or the commutation thereof, filed

their bill, which the court, on the demurrer of the defendants, dismissed.

Tlie complainants thereupon appealed to this court.

Mr. James Emott, for the appellants ; Mr. Fra7icis Kernan and

Mr. John E. Develin, contra.

In Commissioners of Imm,igratio7i v. North German Lloyd, which

was an action to prevent the appellants who were the respondents from

requiring bonds or commutation thereof from all passengers, the court

below granted the injunction.

Messrs. Samuel JR. & C. L. Walker, for the appellants ; Mr. W. S.

Benedict, contra.

INIr. Justice Miller delivered the opinion of the court. [All the

earlier part of the opinion is found supra, pp. 738-742. It then pro-

ceeds as follows :]

" It has been contended," says Marshall, C. J. ,
"- that if a law passed

by a State, in the exercise of its acknowledged sovereignty, comes into

conflict with a law passed by Congress in pursuance of the Constitution,

they aflfect the subject and each other like equal opposing powers. But
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the framers of our Constitution foresaw this state of things, and pro-

vided foi- it by declaring the supremacy, not only of itself, but of the

laws made in pursuance thereof. The nullity of an}^ Act inconsistent

with the Constitution "is produced by the declaration that the Consti-

tution is supreme." Where the Federal government has acted, he says,

" In every such case the Act of Congress or the treaty is supreme ; and

the laws of the State, though enacted in the exercise of powers not con-

troverted, must yield to it." 9 Wheat. 210.

It is said, however, that, under the decisions of this court, there is a

kind of neutral ground, especial)}' in that covered by the regulation of

commerce, which may be occupied by the State, and its legislation be

valid so long as it interferes with no Act of Congress, or treaty of the

United States. Such a proposition is supported by the opinions of sev-

eral of the judges in the Passenyer Cases ; by the decisions of this court

in Cooley v. The Board of Wardens, 12 How. 299 ; and by the cases

of Crandall v. Nevada^ 6 Wall. 35, and Gilman v. Philadelphia, 3

Wall. 713. But this doctrine has always been controverted in this

court, and has seldom, if ever, been stated without dissent. These de-

cisions, however, all agree, that under the commerce clause of the Con-

stitution, or within its compass, there are powers, which, from their

nature, are exclusive in Congress ; and, in the case of Cooley v. Tlie Board
of Wardens, it was said, that " whatever subjects of this power are in

their nature national, or admit of one uniform system or plan of regula-

tion, ma}' justh' be said to be of such a nature as to require exclusive

legislation by Congress." ^ A regulation which imposes onerous, per-

haps impossible, conditions on those engaged in active commerce with

foreign nations, must of necessity be national in its character. It is

more than this ; for it may properl}' be called international. It belongs

to that class of laws which concern the exterior relation of this whole

nation with other nations and governments. If our government should

make the restrictions of these burdens on commerce the subject of a

treaty, there could be no doubt that such a treat}' would fall within the

power conferred on the President and the Senate by the Constitution.

It is, in fact, in an eminent degree, a subject which concerns our inter-

national relations, in regard to which foreign nations ought to be consid-

ered and their rights respected, whether the rule be established by treaty

or by legislation.

It is equally clear that the matter of these statutes may be, and ought

to be, the subject of a uniform system or plan. The laws which govern

the right to land passengers in the United States from other countries

ought to be the same in New York, Boston, New Orleans, and San
Francisco. A striking evidence of the truth of this proposition is to

* This quotation is inaccurate in an important particular. The original reads

:

"Admit onlif of one uniform system." See Cooleij v. Board of Wardens, 12 How. 319,

supra, p. 1887. The same mistake is to be found elsewhere, e. g.'m 15 Wall., at p. 280,

supra, p. 194.3, per Strong, J., for the court ; and 91 U. S., at p. 280, per Field, J., for

the court. See supra, p. 1959. —Eu.
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be found in the similarity, we might almost say in the identity, of the

statutes of New York, of Louisiana, and California, now before us for

consideration in these three cases.

It is apparent, therefore, that, if there be a class of laws which may
be valid when passed by the States until the same ground is occupied

by a treaty or an Act of Congress, this statute is not of that class.

The argument has been pressed with some earnestness, that inasmuch
as this statute does not come into operation until twentj-'four hours

after the passenger has landed, and has mingled with, or has the right

to mingle with, the mass of the population, he is withdrawn from tlie

influence of any laws which Congress might pass on the subject, and
remitted to the laws of the State as its own citizens are. It might be a

sufficient answer to sa}- that this is a mere evasion of the protection

which the foreigner has a right to expect from the Federal government
when he lands here a stranger, owing allegiance to another government,

and looking to it for such protection as grows out of his relation to that

government.

But the branch of the statute which we are considering is directed to

and operates directly on the ship-owner. It holds him responsible for

what he has done before the twenty-four hours commence. He is to

give the bond or pay the monc}' because he has landed the passenger,

and he is given twenty-four hours' time to do this before the penalty

attaches. When he is sued for this penalt}', it is not because the man
has been here twcnt3'-four hours, but because he brought him here, and

failed to give the bond or pay one dollar and fiftj- cents.

The effective operation of this law commences at the other end of

the vo3'age. The master requires of the passenger, before he is ad-

mitted on board, as a part of the passage-money, the sum which he

knows he must pay for the privilege of landing him in New York. It

is, as we have alread}- said, in effect, a tax on the passenger, which he

pays for the riglit to make the voyage, — a voyage only completed when
be lands on the American shore. The case does not even require us to

consider at what period after his arrival the passenger himself passes

from the sole protection of the Constitution, laws, and treaties of tlie

United States, and becomes subject to such laws as the State may right-

fully pass, as was the case in regard to importations of merchandise in

J^rown v. Maryland., 12 Wheat. 417, and in the License Cases, 5 How.
504.

It is too clear for argument that this demand of the owner of the ves-

sel for a bond or money on account of every passenger landed by him

from a foreign shore is, if valid, an obligation which he incurs by bring-

ing the passenger here, and which is perfect the moment he leaves the

vessel.

We are of opinion that this whole subject has been confided to Con-

gress by the Constitution ; that Congress can more appropriatel}- and

with more acceptance exercise it than any other bod}' known to our

law, State or national ; that by providing a system of laws in these
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matters, applicable to all ports and to all vessels, a serious question,

whlcii has long been matter of contest and complaint, ma}' be effectually

and satisfactorily' settled.

Whether, in the absence of such action, the States can, or how far

the}' can, b}' appropriate legislation, protect themselves against actual

paupers, vagrants, criminals, and diseased persons, arriving in their

territor}' from foreign countries, we do not decide. The portions of

the New York statute which concern persons who, on inspection, are

found to belong to these classes, are not properly before us, because the

relief sought is to the part of the statute applicable to all passeugers

alike, and is the only relief which can be given on this bill.

Tae decree of the Circuit Court of New York, in the case of Sender-

son et al. v. Mayor of the Citi/ of Neio York et al., is reversed, and

tlie case remanded, with direction to enter a decree for an injuuctiou

in accordance with this opinion.

Tlie statute of Louisiana, which is involved in the case of Commis-
sioners of Immigration v. JVbrth German Lloyd^ is so very similar to,

if not an exact copy of, that of New York, as to need no separate con-

sideration. In this case the relief sought was against exacting the

bonds or paying the commutation-money as to all passengers, which

relief the Circuit Court granted by an appropriate injunction ; and the

decree in that case is accordingly affirmed.^

1 In Chii Lung v. Freeman et al. 92 IT. S. 275 (1875), on error to the Supreme Court

of California, a similar case to that in the text, and immediately following it in the

reports, Mr. Justice Miller delivered the opinion of the court. . . . The statute of

California, unlike those of New York and Louisiana, does not require a l)ond for all

passengers landing from a foreign country, but only for classes of passengers specifi-

cally described, among which are " lewd and debauched women ;
" to which class it is

alleged plaintiff belongs.

The plaintiff, with some twenty other women, on the arrival of the steamer " Japan "

from China, was singled out by the Commissioner of Immigration, an officer of the

State of California, as belonging to that class, and the master of the vessel required to

give the bond prescribed by law Ijefore he permitted them to land. This he refused

to do, and detained them on board. They sued out a writ of habeas corpus, which by

regular proceedings resulted in their committal, by order of the Supreme Court of the

State, to the custody of the sheriff of the county and city of San Francisco, to await

the return of the " Japan," which had left the port pending the progress of the case;

the order being to remand them to that vessel on her return, to be removed from the

State.

All of plaintiff's companions were released from the custody of the sheriff on a writ

of habeas corpus i.ssued by Mr. Justice Field of this court. But plaintiff by a writ of

error brings the judgment of the Supreme Court of California to this court, for the

purpose, as we su{)pose, of testing tlie constitutionality of tlie Act under which she is

held a prisoner. . . . It is a most extraordinary statute. It provides tliat the Commis-
sioner of Immigration is "to satisfy himself whetiier or not any passenger who sliall

arrive in the State by vessels from any foreign port or place (who is not a citizen of

the United States) is lunatic, idiotic, deaf, dumb, blind, crippled, or infirm, and is not

accompanied by relatives who are able and willing to support him, or is likely to be-

come a public charge, or has Ijeen a pauper in any other country, or is from .sickness

or disease (existing either at the time of sailing from tlie port of departure or at the

time of his arrival iu the State) a public charge, or likely soon to become so, or is a
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couvjctetl criminal, or a lewd or debauched woman ;
" and no snch person shall be per-

mitted to laud from the vessel, unless the master or owner or consignee shall give a

separate bond in each case, conditioned to save harmless every county, city, and town

of the State against any expense incurred for the relief, support, or care of such

person for two years thereafter.

The commissioner is authorized to charge the sum of seventy-five cents for every

examination of a passenger made by him ; which sum he may collect of the master,

owner, or consignee, or of the vessel by attach?.ent. The bonds are to be prepared by

the commissioner, and two sureties are requi.ed to each bond; and, for preparing the

bond, the commissioner is allowed to charge and collect a fee of three dollars ; and for

each oath administered to a surety, concerning his sufficiency as such, he may charge

one dollar. It is expressly pi-ovided that there shall be a separate bond for each pas-

senger ; that there shall be two sureties on each bond, and that the same sureties must

not be on more than one bond; and they must in ail cases be residents of the State.

If the ship-master or owner prefers, he may commute for these bonds by paying

such a sum of money as the commissioner may in each case think proper to exact

;

and, ajfter retaining twenty per cent of the commutation-money for his services, the

commissioner is required once a month to deposit the balance with the treasurer of the

State. See c. 1, art. 7, of the Political Code of California, as modified by sect. 70 of

the amendments of 1873, 1874.

It is hardly possible to conceive a statute more skilfully framed, to place in the

hands of a single man the power to prevent entirely vessels engaged in a foreign trade,

say with China, from carrying passengers, or to compel them to submit to systematic

extortion of the grossest kind.

The commissioner has but to go aboard a vessel filled with passengers ignorant of

our language and our laws, and without trial or hearing or evidence, but from the ex-

ternal appearances of persons with whose former habits he is unfamiliar, to point with

his finger to twenty, as in this case, or a hundred if lie chooses, and say to the master,

" These are idiots.these are paupers, these are convicted criminals, the.se are lewd women,

and these otliers are debauched women. I have here a hundred blank forms of bonds,

printed. I require yon to fill me up and sign each of these for $500 in gold, and that

you furnish me two hundred different men, residents of this State, and of sufficient

means, as sureties on these bonds. I charge yon five dollars in each case for prepar-

ing the bond and swearing your sureties ; and I charge yon seventy-five cents each for

examining these passengers, and all others you have on board. If yon don't do this,

you are forbidden to land your passengers under a heavy penalty. But I have the

power to commnte with you for all this for any sum I may choose to take in cash. I

am open to an offer ; for you must remember that twenty per cent of all I can get out

of you goes into my own pocket, and the remainder into the treasury of California."

If, as we have endeavored to show in the opinion in the preceding cases, we are at

liberty to look to the effect of a statute for the test of its constitutionality, the argu-

ment need go no further.

But we have thus far only considered the effect of the statute on the owner of the

vessel. As regards the passengers, sec. 296.3 declares that consuls, ministers, agents, or

other public functionaries, of any foreign government, arriving in this State in their

official capacity, are exempt from the provisions of this chapter.

All other passengers are subject to the order of the Commissioner of Immigration,

Individual foreigners, however distinguished at home for their social, their literary,

or their political clmracter, are helpless in the presence of this potent commissioner.

Such a person may offer to furni.sh any amount of surety on his own bond, or deposit

any sum of money ; but the law of California takes no note of him It is the master,

owner, or consignee of the vessel alone whose bond can be accepted ; and so a silly, an

obstinate, or a wicked commissioner may bring disgrace upon the whole country, the

enmity of a powerful nation, or the loss of an equally powerful friend. While the

occurrence of the hypothetical case just stated may be highly improbable, we venture

the assertion, that, if citizens of our own government were treated by any foreign

nation as subjects of the emperor of China have been actually treated under this
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law, no administration could withstand the call for a demand on such government for

redress.

Or, if this plaintiff and her twenty companions had been subjects of the Queen

of Great Britaiu, can any one doubt that this matter would have been the subject of

international inquiry, if not of a direct claim for redress? Upon whom would such

a claim be made? Not upon the State of California ; for, by our Constitutiou, she can

hold no exterior relations with other nations. It would be made upon the government

of the United States. If that government should get into a difficulty which would lead

to war, or to suspension of intercourse, would California alone suffer, or all the Union?

If we should conclude that a pecuniary indemnity was proper as a satisfaction for the

injury, would California pay it, or the Federal government? If that government has

forbidden the States to hold negotiations with any foreign nations, or to declare war, and

has taken the whole subject of these relations upon herself, has the Constitution, which

provides for this, done so foolish a thing as to leave it in the power of the States to

pass laws whose enforcement renders the geueral government liable to just reclamations

whicli it must answer, while it does not prohibit to the States the acts for which it is

held responsible?

The Constitution of the United States is no such instrument. The passage of laws

which concern the admission of citizens and subjects of foreign nations to our shores

belongs to Congress, and not to the States. It has the power to regulate commerce

with foreign nations : the responsibility for the character of those regulations, and for

the manner of their execution, belongs solely to the national government. If it be

otherwise, a single State can, at her pleasure, embroil us in disastrous quarrels with

other nations.

We are not called upon by tiiis statute to decide for or against the right of a State,

in the absence of legislation by Congress, to protect herself by necessary and proper

laws against paupers and convicted criminals from abroad ; nor to lay down tiie definite

limit of such right, if it exist. Such a right can only arise from a vital necessity for

its exercise, and cannot be carried beyond the scope of that necessity. When a State

statute, limited to provisions necessary and appropriate to that object alone, shall, in

a proper controversy, come before us, it will be time enough to decide that question.

The statute of California goes so far beyond what is necessary, or even appropriate,

for this purpose, as to be wholly without any sound definition of the right under which

it is supposed to be justified. Its manifest purpose, as we have already said, is, not to

obtain indemnity, but money.

The amount to be taken is left in every case to the discretion of an officer, whose

cupidity is stimulated by a reward of one fifth of all he can obtain.

The money, when paid, does not go to any fund for the benefit of immigrants, but

is paid into the general treasury of the State, and devoted to the use of all her indigent

citizens. The blind, or tlie deaf, or the dumb passenger is subject to contribution,

whether he be a rich man or a pauper. The patriot, seeking our shores after an un-

successful struggle against despotism in Europe or Asia, may be kept out because

there his resistance has been adjudged a crime. The woman whose error has been re-

paired by a happy marriage and numerous children, and whose loving husband brings

her with his wealth to a new home, may be told she must pay a round sum before

she can land, because it is alleged that she was debauched by her husband before mar-

riage. Whether a young woman's manners are such as to justify the commissioner in

calling her lewd may be made to depend on the sum she will pay for the privilege of

landing in San Francisco.

It is idle to pursue the criticism. In any view which we can take of this statute, it

is in conflict with the Constitution of the United States, and therefore void.

In People v. Compagnie Gen. Trans., 107 U. S. 59 (1882), on error to the Circuit Court

of the United States for the Southern District of New York, Mr. Justice Miller, for

the court, said :
" The tax in this case is demanded under sect. 1 of a statute of New

York, passed May 31, 1881, entitled 'An Act to rai.se money for the execution of the

inspection laws of the State of New York.' The section reads tlius ; ' Sect. 1 . There
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shall be levied and collected a duty of one dollar for each and every alien passenger

who shall come by vessel from a foreijru port to the port of New Y'ork for whom a tax

has not heretofore been paid, the same to be paid to the chamberlain of the city of New
Y'ork by the master, owner, agent, or consignee of every such vessel within twenty-

four hours after the entry thereof into the port of New York.' . . .

" The argument mainly relied on in the pi jsent case is that the new statute of New
York, passed after her former statutes had been declared void in Passenger Cases, 7

How. 283, and in the recent case of Henderson v. Ma ij or of New York, is in aid of the

inspection laws of the State. This argument is supposed to derive support from another

statute passed three days earlier, entitled 'An Act for the inspection of alien emi-

grants and tiieir effects by the Commissioners of Emigration.' This Act empowers
and directs the Commissioners of Emigration ' to inspect the persons and effects of all

persons arriving by vessel at the port of New Y'ork from any foreign country, as far as

may be uecessary, to ascertain who among them are habitual criminals, or pauper luna-

tics, idiots, or imbeciles, or deaf, dumb, blind, infirm, or orphan persons, without means
or capacity to support themselves and subject to become a public charge, and whether

their persons or effects are affected with any infectious or contagious disease, and

whether their effects contain any criminal implements or contrivances.' Subsequent

sections direct how such characters, if found, shall be dealt with by tlie board. Other

sections of the Act of JNIay 31 direct the chamberlain of the city to pay over to the Com-
missioners of Emigration all such sums of money as may be necessary for the execu-

tion of the inspection laws of the State of New Y'(Ark, and the net produce of all duties

received by him under that Act, after the necessary payments to the Commissioners of

Emigration, to the treasury of the United States.

" These two statutes, construed together, it is argued, are inspection laws within

the meaning of art. 1, sect. 10, cl. 2, of the Constitution of the United States, to wit

:

' No State shall, without the consent of the Congress, lay any imposts or duties on im-

ports or exports, except what may be alisolutely necessary for executing its inspection

laws; and tiie net produce of all duties and imposts laid by any State on imports or

exports shall be for the use of the treasury of the United States, and all such laws

shall be subject to the revision and control of the Congress.'

" What laws may be properly classed as inspection laws under this provision of the

Constitution must be determined largely by the nature of the inspection laws of the

States at the time the Constitution was framed. In the opinion of this court in the

case of Turner v. Man/land, delivered by Mr. Justice Blatchford contemporaneously

with the one in the present case, there is an elaborate examination of those statutes,

many of which are cited, ante [107 U. S.], pp. .51-54. Similar citations are found in a

foot-note to the report of Gibbons v. Ogden, 9 Wheat. 1, 119.

" We feel quite safe in saying that neither at the time of the formation of the

Constitution nor since has any inspection law included anytliing but personal property

as a subject of its operation. Nor has it ever been held that tiie words ' imports and

exports ' arfe used in that instrument as applicable to free human beings by any compe-

tent judicial authority. We know of nothing wliicli can be exported from one coun-

try or imported into another that is not in some sense property,— property in regard

to which some one is owner, and is either the importer or the exporter. This cannot

apply to a free man. Of him it is never said he imports himself, or his wife or his

children.

" The language of sect. 9, art. 1, of the Constitution, which is relied on by counsel,

does not establish a different construction :
' Tlie migration or importation of such

persons as any of the States now existing shall think proper to admit, shall not be pro-

hibited by the Congress prior to the year one thousand eight hundred and eight, but a

tax or duty may be imposed on such importation, not exceeding ten dollars for each

person.' There has never been any doubt that tliis clause had exclusive reference to

persons of the African race. The two words ' migration ' and ' importation ' refer to the

different conditions of this race as regards freedom and slavery. When the free black

man came here, he migrated ; when the slave came, he was imported. The latter was

property, and was imported by his owner as other property, and a duty could be im-
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NEILSON V. GARZA.

Circuit Court of the United States for the Eastern District

OF Texas. Mardi Term, 1876.

[2 Wood's Circuit Court Reports, 287.]

In equit}'. Heard upon pleadings and evidence foi" final decree.

Messrs. Stephen Poioers and Nestor 3Iaxan, for complainant ; 3fr.

J. li. Cox,, for defendant.

Bradley, Circuit Jcstice. The complainant in this case resides in

Matamoras, Mexico, and is largely engaged in the business of import-

ing hides from that cit}' to Brownsville, in Texas, and sending the same
thence via the port of Brazos Santiago, in Texas, to New York.

posed on him as an import. We conclude that free human beings are not imports

or exports, within the nieaninj^ of the Constitution.

" In addition to what is said above, it is apparent that the ohject of these New York
enactments goes far beyond any correct view of the purpose of an inspection law. The
commissioners are ' to inspect all persons arriving from any foreign country to ascer-

tain who among them are habitual criminals, or pauper lunatics, idiots, or imbeciles,

... or orphan persons, without means or capacity to support themselves and subject

to become a public charge.'

" It may safely be said that these are matters incapable of being satisfactorily

ascertained by inspection. What is an inspection? Something which can be accom-

plished by looking at or weighing or measuring the thing to be inspected, or apply-

ing to it at once some crucial test. When testimony or evidence is to be taken and
examined, it is not inspection in any sense whatever.

"Another section provides for the custody, the support, and the treatment for

disease of these persons, and the retransportation of criminals. Are these inspection

laws? Is the ascertainment of the guilt of a crime to be made V)y inspection?

" In fact, these statutes differ from those heretofore held void only in calling them
in their caption ' inspection laws,' and in providing for payment of any surplus, after

the support of paupers, criminals, and diseased persons, into the treasury of the United
States,— a surplus which, in tliis enlarged view of what are the expenses of an inspec-

tion law, it is safe to say will never exist.

" A State cannot make a law designed to raise money to support paupers, to detect

or prevent crime, to guard against disease, and to cure the sick, an inspection law,

within the constitutional meaning of that word, by calling it so in the title.

" Since the decision of this case in the Circuit Court, Congress has undertaken to

do what this court has repeatedly said it alone had the power to do. By the Act of

August 3, 1882, c. 376, entitled ' An Act to regulate immigration,' a duty of fifty cents

is to be collected, for every passenger not a citizen~of the United States who shall come
to any port within the United States by steam or sail vessel from a foreign country,

from the master of said vessel l)y the collector of customs. The money so collected is

to be paid into the treasury of the United States, and to constitute a fund to be called

the immigrant fun<l, for the care of immigrants arriving in the United States, and the

relief of such as are in distress. The Secretary of the Treasury is charged with the

duty of executing the provisions of the Act and with supervision over the business of

immigration. No more of the fund so raised is to be expended in any port than is

collected there. This legislation covers the same ground as the New York statute,

and they cannot coexist." Jiuhjnu'nt affirmed.

See also Head Money Cases, 112 U. S. 580 (1884) ; 8. c. supra, p. 758.

As to inspection laws, compare Turner v. Md., 107 U. S. 38 (1882); s. c. infra,

p. 2120, n. — Ed.
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The defendant is inspector of bides and animals for Cameron Count}',

Texas, at Brownsville, appointed and acting under an Act of the Legis-

lature of Texas, approved O'-tober 14, 1871, and a further Act, approved

March 23, 1874, entitled for " the encouragement of stock raising and

the protection of stock raisers." B^' virtue of his said office, the defend-

ant claims and exercises the right to inspect the hides imported as afore-

said b}' the complainant, and to exact and receive, and does exact and

receive therefor, in accordance with said law, fees at the rate of from

six to ten cents per hide, according to the number inspected.

The complainant contends that this exaction is in reality an impost

or duty on the importation or exportation of said hides, and that it is

contrary' to those clauses of the Constitution of the United States which

declare that Congress shall have power " to regulate commerce with

foreign nations and among the several States;" and that " no State

shall, without the consent of Congress, lay any imposts or duties on

imports or exports, except what may be absolutel}' necessary for execu-

ting its inspection laws." It is not pretended that Congress has granted

any consent in the case ; and the complainant insists that Congress, in

making the importation of hides free from duty, has regulated tlie sub-

ject, and no State regulation can have any force or effect, but all such

regulations are void.

If the State law of Texas, which is complained of, is really an

inspection law, it is valid and binding unless it interferes with the

power of Congress to regulate commerce, and if it does thus interfere,

it ma}' still be valid and binding until revised and altered b^- Congress.

The right to make inspection laws is not granted to Congress, but is

reserved to the States ; but it is subject to the paramount right of

Congress to regulate commerce with foreign nations, and among the

several States ; and if any State, as a means of carrying out and

executing its inspection laws, imposes any duty or impost on imports

or exports, such impost or duty is void if it exceeds what is absolutely

necessary for executing such inspection laws. How the question,

whether a duty is excessive or not, is to be decided, may be doubtful.

As that question is passed upon by the State legislature, when the

dut}' is imposed, it would hardly be seemly to submit it to the consid-

eration of a jury in every case that arises. This might give rise to

great diversity of judgment, the result of which would be to make the

law constitutional one da}', and in one case, and unconstitutional

another da}-, in another case. As the article of the Constitution which

prescribes the limit goes on to provide that " all such laws shall be

subject to the revision and control of Congress," it seems to me that

Congress is the proper tribunal to decide the question, whether a

charge or dutj' is or is not excessive.

If, therefore, the fee allowed in this case by the State law is to be

regarded as in effect an impost or duty on imports or exports, still if

the law is really an inspection law, the dutj' must stand until Congress

shall see fit to alter it.
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Then we are brought back to the question whether the law is really

an inspection law. If it is, we cannot interfere with it on account of

supposed excessiveness of fees. If it is not, the exaction is clearh^

unconstitutional and void, being an iinauthorized interference with the

free importation of goods. The complainant contends that it is not an

inspection law ; that inspection laws onl}' apply legitimately to the

domestic products of the country, intended for exportation ; and that

no inspection is actually required in this particular case, but a mere

examination to see if the hides are marked, and who imported them,

etc., duties which belong to the entrj' of goods, and not their inspection.

No doubt the primary and most usual object of inspection is to pre-

pare goods for exportation in order to preserve the credit of our exports

in foreign markets. Chief Justice Marshall, in Gibbons v. Ogclen, says :

"The object of inspection laws is to improve the quality of articles

produced hy the labor of a country ; to fit them for exportation, or it

may be, for domestic use." 9 Wiieat. 203 : Story on the Const. § 1017.

But in Broion v. Maryland, he adds, speaking of the time when

inspection takes place: "Inspection laws, so far as the}' act upon

articles for exportation, are generallv executed on land before the

article is put on board a vessel ; so far as they act upon importations,

they are generally executed upon articles which are landed. The tax

or dut}' of inspection is a tax which is frequently, if not always, paid

for service performed on land." 12 Wheat. 419 ; Story on the Const.

§ 1017. So that, according to Chief Justice Marshall, imported as well

as exported goods may be subject to inspection ; and the}' may be

inspected as well to fit them for domestic use as for exportation. All

housekeepers who are consumers of flour know what a protection it is

to be able to rely on the inspection mark for a fine or superior article.

Bouvier defines inspection as the examination of certain articles

made by law subject to such examination, so that they may be declared

fit for commerce. Law Diet., verb. Inspection. The removal or de-

struction of unsound articles is undoubtedly, says Chief .lustice Mar-

shall, an exercise of that power. Broion v. Maryland, supra, Story on

the Const. § 1024. " The object of the inspection laws," says Justice

Sutherland, " is to protect tiie community, so far as they apply to do-

mestic sales, from frauds and impositions ; and in relation to articles

designed for exportation, to preserve the character and reputation of

the State in foreign markets." Clintsman v. N'orthrop, 8 Cow. 46.

It thus appears that the scope of inspection laws is very large, and is

not confined to articles of domestic produce or manufacture, or to

articles intended for exportation, but applies to articles imported, and

those intended for domestic use as well.

An examination of some of the actual inspection laws of the different

States shows that this is the fact : Thus, in Alabama, the city authori-

ties of Mobile are authorized to appoint inspectors, and to adopt

regulations (to be approved by the Governor) for the inspection of

staves, tobacco, pitch, tar, turpentine, rosin, fish, flour, and oil, within
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the limits of the cit}'. Man}' of these articles must be articles of

import. lu Massachusetts, fish intended for exportation are to be in-

spected, whether inspected prt 'iouslj' in another State or not. Pearson
V. Furkett, 15 Pick. 26i.

In Kentucky, under the inspection laws of that State, imported salt

cannot be sold in the State until it has been inspected, and three cents

inspection fees are chargeable for each barrel inspected. The inspec-

tion laws of North Carolina are ver}- full, and, amongst other things,

provisions and forage imported from out of the State, such as beef,

pork, fish, flour, butter in firkins, cheese in boxes, hay or fodder, bacon
in hogsheads, etc., must be inspected before they can be sold, on pain

of $100 penalty, and a scale of inspection laws is fixed by law.

It is true the constitutionality of these laws has not been tested, but

they show what range inspection laws have taken, and what is generally

regarded as within their scope.

Now, the law in question is a general law of the State of Texas ; it

purports to be an inspection law, to encourage stock raising and to pro-

tect stock raisers ; it makes each count}' of the State, except certain

counties named, an inspector's district, for the inspection of hides and
animals ; and creates the office of inspector, to be elected by the voters

of the county ; it requires of him a bond and oath of office ; it requires

him to keep a book of records of his inspections ; it requires him to

examine and inspect all hides or animals known or reported to him as

sold, or as leaving or going out of the county for sale or shipment ; and
all animals driven or sold in his district for slaughter to packeries or

butcheries ; it directs the method of inspecting, branding and recording

animals and hides ; it requires him to prevent the sale or removal out

of the county of hides or animals upon which the brands cannot be

ascertained, unless identified by proof, etc. ; it gives him power to seize

and condemn unbranded animals or hides. Various other regulations

are imposed in the Act. By the sixteenth section, it is provided that

any person maj' ship from an}' part of the State any hides or animals

imported into the State from Mexico, and shall not be required to have

the same inspected : provided, he has first obtained the certificate of

the inspector or deputy inspector of the county into which the same

were imported, certifying the date of the importation thereof, the name
of the importer and of the owner, and of the person in charge of the

same, the name of the place where the same were imported, together

with the number of hides and animals so imported, and a description

of their marks and brands (if any there be) by which the same may be

identified. By the 17th section, it is declared that inspectors shall be

allowed to charge and collect the same fees for the services which they

are authorized to perform by the terms of section 16 as are allowed in

other cases thereafter provided. The fees referred to are those allowed

for inspection, which are, as before stated, from six to ten cents per

hide, according to the number inspected.

Now, it is contended that the examination and certificate required
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bj- the 16th section, in order to be allowed to export out of the State

hides imported from Mexico, is not an inspection, but is expressl}'

denominated otherwise. " Shall not be required to have the same
inspected," are the words, it is true. But the thing which is required,

though not such an inspection as is usual and customarj- in other cases,

is, nevertheless, an actual inspection. The exporter must obtain the

certificate of the inspector, or his deput}-, of the count}' into which the

liides were imported, certifying (note what things are to be certified)

the date of the importation, the name of the importer and of the owner

and of the person in charge, name of the place where imported, number
of hides and animals imported, and description of their marks and

brands, if anj- there be, by which they can be identified.

What is tliis but inspection? The object is to subject the hides or

animals to the examination of the official inspector, that he ma}' note

everything about them, serving to their identification, ownership, etc.

I do not say that such an inspection as this is necessar}' or expedi-

ent ; but it is inspection ; and at such a place as Brownsville, it may,

for aught I know, be a necessary police regulation to prevent frauds

and clandestine removal and exportation of property belonging to the

people of Texas.

The fee or dut}' enacted may be excessive ; but if so. Congress can

regulate that. Our onl}' concern with the case is to know whether the

acts required b}' the State law, and performed by the defendant on
and about the hides, are fairly characterized as inspection or not. If

they are, that ends the case here. We think the law is an inspection

law; that the part of it in question is not foreign to that character

;

and that the acts of the defendant for which the fees exacted by him
were cliarged were fairly performed under said inspection law ; and
that the fees are valid charges until they shall be altered by Congress.

The bill is therefore dismissed with costs.

In Sherlock et al. v. Ailing, 93 U. S. 99 (1876), on error to the

Supreme Court of Indiana, the administrator of a person killed b}^ a

collision on the Ohio River, within the jurisdiction of Indiana, brought

an action against the owners of the vessel in which he was a passenger,

to recover for his death, as being caused b}' this negligence. The
action was brought under a statute of Indiana. In affirming judgment
for the administrator, the court (Field, J.) said : "It is contended that

the statute of Indiana creates a new liability, and could not, therefore,

be applied to cases where the injuries complained of were caused by
marine torts, without interfering with the exclusive regulation of com-
merce vested in Congress. The position of the defendants, as we
understand it, is, that as bv both the common and maritime law the

right of action for personal torts dies with the person injured, the

statute which allows actions for such torts, when resulting in the death

of the person injured, to be brought by the personal representatives of

the deceased, enlarges the liability of parties for such torts, and that

VOL. II.— 50
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such enlarged liabilit}-, if applied to cases of marine torts, would consti-

tute a new burden upon commerce.
'' In supposed support of this position numerous decisions of this

court are cited by counsel, to the effect that the States cannot bj- legis-

lation place burdens upon commerc^ with foreign nations or among the

several States. The decisions go to that extent, and their soundness is

not questioned. But, upon an examination of the cases in which they

were rendered, it will be found that the legislation adjudged invalid

imposed a tax upon some instrument or subject of commerce, or exacted

a license fee from parties engaged in commercial pursuits, or created an
impediment to the free navigation of some public waters, or prescribed

conditions in accordance with which commerce in particular articles or

between particular places was required to be conducted. In all the

cases the legislation condemned operated directly upon commerce,

either bj' way of tax upon its business, license upon its pursuit in

particular channels, or conditions for carrying it on. . . . [The court

here referred to The Passenger Cases, supra, p. 1865 ; The Wheeling

JBridge Case, supra, p. 1889; Sin7wt\. Davenport, supra, p. 1900;

£rown v. 3Id., sxipra, p. 1826 ; State Tonnage Tax Cases, supra,

p. 1327; and Welton v. 3Io., stipra, p. 1957.]
'

' In the present case no such operation can be ascribed to the statute

of Indiana. That statute imposes no tax, prescribes no dutj-, and in

no respect interferes with an}' regulations for the navigation and use of

vessels. It only declares a general principle respecting the liability

of all persons within the jurisdiction of the State for torts resulting in

the death of parties injured. And in the application of the principle it

makes no difference where the injury complained of occurred in the

State, whether on land or on water. General legislation of this kind,

prescribing the liabilities or duties of citizens of a State, without dis-

tinction as to pursuit or calling, is not open to any valid objection

because it may affect persons engaged in foreign or interstate com-

merce. Objection might with equal propriety be urged against legisla-

tion prescribing the form in which contracts shall be authenticated, or

property descend or be distributed on the death of its owner, because

applicable to the contracts or estates of persons engaged in such com-

merce. In conferring upon Congress the regulation of commerce, it

was never intended to cut the States off from legislating on all subjects

relating to the health, life, and safety of their citizens, though the

legislation might indirectly affect the commerce of the country. Legis-

lation, in a great variety of ways, may affect commerce and persons

engaged in it without constituting a regulation of it, within the mean-

ing of the Constitution.
'• It is true that the commercial power conferred by the Constitution

is one without limitation. It authorizes legislation with respect to all

the subjects of foreign and interstate commerce, the persons engaged

in it, and the instruments by which it is carried on. And legislation

has largely dealt, so far as commerce by water is concerned, with the
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instruments of that commerce. It has embraced the whole subject of

navigation, prescribed what shall constitute American vessels, and by

whom they shall be navigated ; how they shall be registered or enrolled

and licensed ; to what tonnage, hospital, and other dues thej- shall be

subjected ; what rules they shall obey in passing each other ; and what

provision their owners shall make for the health, safety, and comfort of

their crews. Since steam has been applied to the propulsion of vessels,

legislation has embraced an infinite variety of further details, to guard

against accident and consequent loss of life-

" The power to prescribe these and similar regulations necessarily

involves the right to declare the liability which shall follow their infrac-

tion. Whatever, therefore, Congress determines, either as to a regula-

tion or the liabdit}" for its infringement, is exclusive of State authority.

But with reference to a great variety of matters touching the rights and

liabilities of persons engaged in commerce, either as owners or naviga-

tors of vessels, the laws of Congress are silent, and the laws of the

State govern. The rules for the acquisition of property by persons

engaged in navigation, and for its transfer and descent, are, with some

exceptions, those prescribed by the State to which the vessels belong

;

and it ma}' be said, generally, that the legislation of a State, not

directed against commerce or an\- of its regulations, but relating to

the rights, duties, and liabilities of citizens, and only indirectly and

remotely affecting the operations of commerce, is of obligatory force

upon citizens within its territorial jurisdiction, whether on land or

water, or engaged in commerce, foreign or interstate, or in an}' other

pursuit. In our judgment, the statute of Indiana falls under this class.

Until Congress, therefore, makes some regulation touching the liability

of parties for marine torts resulting in the death of the persons injured,

we are of opinion that the statute of Indiana applies, giving a right of

action in such cases to the personal representatives of the deceased,

and that, as thus applied, it constitutes no encroachment upon the

commercial power of Congress. United States v. Bevans, 3 Wheat.

337. . .
."

PEIK V. CHICAGO AND NORTHWESTERN RAILWAY
COMPANY. LAWRENCE v. SAME.

Supreme Court of the United States. 1876.

[94 U. S. 164.]

Appeals from the Circuit Court of the United States for the Western
District of Wisconsin.

The appellants in the first case, non-residents of the State of Wis-

consin,
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western Railway Company, filed their bill to restrain the company
from obeying, and Paul, Osborn, and Hoyt, railroad commissioners,

and Sloan, Attorney-General of Wisconsin, from enforcing, c. 273,

Laws of 1874, of that State, which limits the rate of charges for trans-

porting passengers and freights on all the railroads in the State. . . .

The bill in the second case was filed by stock-holders of the compan_y,

and is substantially tlie same as that in the first case.

Chapter 273 classifies railroads in the State, fixes the limit of fare

for the transportation of any pei'son, classifies freights and the maxi-

mum rates therefor, and prescribes certain penalties and forfeitures for

receiving any greater rate or compensation for carrying freight or pas-

sengers than the Act provides. It appoints raihx>ad commissioners,

and prescribes their duties and powers. The eighteenth section is in

the following words : "Nothing contained in this Act shall be taken

as in an}' manner abridging or controlling the rates for freight charged

by an}' railroad company Ib this State for carrying freight which comes

from beyond the boundaries of the State, and to be carried across or

through the State ; but said railroad companies shall possess the same
power and right to charge such rates for carrying such freight as they

possessed before the passage of this Act."

The defendants in each case demurred to the bill of complaint therein

filed. The demurrers were sustained, and the defendants brought the

cases here.

3Ir. W. M. Evarts, Mr. C. B. Lawrence, Mr. B. C. Cook, Mr. John
W. Caryy and Mr. E. W. Stoughton, for the appellants; Mr. I. C.

aioan, and Mr. L. S. Dixon, contra.

Mk. Chief Justice Waite delivered the opinion of the cx>urt.

These suits present the single question of the power of the Legis-

lature of AYisconsin to provide b}- law for a maximum of charge to be

made by the Chicago and Northwestern Railway Compan}' for fare and

freight upon the transportation of persons and property carried within

the State, or taken up outside the State and bi'ought within it, or taken

up inside and carried without. That company was by its charter

authorized " to demand and receive such sum or sums of money for

the transportation of persons and property', and for storage of propert}',

as it shall deem reasonable." Charter of the Wisconsin and Superior

Railroad Co., sect. 6. Other forms of expression are used in charters

granted by Wisconsin to other companies, which by consolidation have

become merged in the present corporation ; but the}' are all the same

in effect. None go beyond this.

The Constitution of the State in force when each of the several Acts

of incorporation was pas^d, provides that all Acts for the creation of

corporations within the State " may be altered or repealed by the legis-

lature at any time after their passage." Art. 11, sect. 1.

It was conceded upon the argument that this reserved power of the

Constitution gave the legislature " the same power over the business

and property of corporations that it has over individuals," or, as is ex-
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pressed by one of the counsel, " nothing more could have been intended

than to leave the stock-holders in corporations in such a position that

the legislature could place them on the same footing with natural per-

sons before the law, and disable them from permanently evading the

burdens on all others engaged in similar vocations, by appealing to the

letter of their charter. Their object was not to open the door to op-

pression, but to secure simple equality between citizens of the State,

whether working singly or in corporate associations." And, in anotlier

place, the same learned counsel says :
" The privilege, then, of charging

whatever Bates it may deem proper is a franchise, which ma}' be taken

away under the reserved power, but the right to charge a reasonable

compensation would remain as a right under the general law governing

natural persons, and not as a special franchise or privilege."

Without stopping to inquire whether this is the extent of the oper-

ation of this important constitutional reservation, it is sufficient to say

that it does, without any doubt, have that effect. In 3Iimn v. Illinois,

94 U. S. 113, and Chicago, Burlington, & Quincy Mailroad Co. v.

loioa, 94 U. S. 155, we decided that the State may limit the amount
of charges hy railroad companies for fares and freights, unless re-

strained by some contract in the charter, even tiiough their income ma}'

have been pledged as security for tlie payment of obligations incurred

upon the faith of the charter. So far this case is disposed of by those

decisions.

It remains only to consider a few questions raised here which were

not involved in the cases that have already been decided. . . .

3. As to the effect of the statute as a regulation of interstate com-

merce. The law is confined to State commerce, or such interstate

commerce as directl}- affects the people of Wisconsin. Until Congress

acts in reference to the relations of this company to interstate com-

merce, it is certainly within the power of Wisconsin to regulate its

fares, etc., so far as they are of domestic concern. With the people of

Wisconsin this compan}' has domestic relations. Incidentall}-, these

may reach be3'ond the State. But certainl}-, until Congress undertakes

to legislate for those who are witliout the State, Wisconsin may pro-

vide for those within, even though it may indirectly affect those with-

out. . . . [The omitted passage has nothing to do with the subject of

this chapter.]

5. As to the claim that the courts -must decide what is reasonable,

and not the legislature. This is not new to this case. It has been

fully considered in Mmxn v. Illinois. Where propert}' has been clothed

with a public interest, the legislature may fix a limit to that which shall

in law be reasonable for its use. This limit bii)ds the courts as well as

the people. If it has been improperly fixed, the legislature, not the

courts, must be appealed to for the change. . . .

This disposes of the case. No other questions need be considered.

If the question ever arises whether the compan}' can be compelled to

continue its business at the prices fixed, it will be time enough for us to
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pass upon it when it reaches here in due course of proceeding. It is

not here now. Decrees affirmed.^

Mr. Justice Field and Mr. Justice Strong dissented.

POUND V. TURCK.

Supreme Court of the United States. 1877.

[95 U. S. 459.]

Error to the Circuit Court of the United States for the Western Dis-

trict of Wisconsin.

The facts are stated in the opinion of the court.

3Ir. 3Iatt. H. Ca^-penter for the plaintiffs in error ; Mr. William F.

Vilas, contra.

Mr. Justice Miller delivered the opinion of the court.

This suit, brought by Turck and Borland, assignees in bankruptcy of

French, Leonard, & Co., is founded upon allegations that the bank-

rupts, being lumbermen engaged in that business on the Chippewa River,

in Wisconsin, were seriously damaged bj' the delay of a raft of lumber,

shingles, and pickets, in said river, and by the breaking of the raft ; all

of which was attributable to obstructions placed in said river by Pound,

Halbert, & Co., the plaintiffs in error, who were defendants below.

The defendants pleaded the general issue, and a verdict was rendered

against them, on which the judgment was founded to which this writ of

error is taken.

The bill of exceptions is a very imperfect one ; . . . [it] shows, how-

CA^er, that there was evidence tending to prove that the dam and boom

which constituted the principal obstruction in the river, to which the

loss of plaintiffs' assignees was due, were built under authority' of an

Act of the Wisconsin Legislature ; to wit, c. 235, Session Laws of

1857, approved March 5 of that year.

This statute is by its last section declared to be a public Act, which

shall be favorably construed in all courts.

1 In C. B. Sr Q. R. R. Co. V. Iowa, 94 U. S. 155, 163, the court (Waite, C. J.), in

sustaining a similar statute, said: "The objection that the statute complained of is

void because it amounts to a regulation of commerce among the States, has been suffi-

ciently considered in the c<ase of Munn v. Illinois. This road, like the warehouse in

that case, is situated within the limits of a single State. Its business is carried on

there, and its regulation is a matter of domestic concern. It is employed in State as

well as in interstate commerce, and, until Congress acts, the State must be permitted

to adopt such rules and regulations as may be necessary for the promotion of the gen-

eral welfare of the people within its own jurisdiction, even though in so doing those

without may be indirectly affected."

In Covington, c^r. Bridge Co. v. Kt/., 154 U. S. 204, 214 (1894), the court (Brown,

J.), after stating the decision in the last-named case, adds: " lu short, the case was

treated as one of internal commerce only."— Ed.
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Sect. 7 of the Act authorizes " the erection of one or more dams at a

given point across said river, and the building and maintaining of a

boom or booms, with sufticient piers, and in such manner and form,

and with such strength, as will stop and hold all logs and other things

which may float in said river, which boom or booms shall be so arranged

as to permit the passage of boats at all times ; and at times of running

lumber, a sufficient space shall be kept open in some convenient place

for the passage of rafts, and the said dam or dams shall be built with

suitable slides for the running of lumber in rafts over the same, and

the said dam or dams and boom or booms shall be so constructed as

not to obstruct the running of lumber rafts in said river." Private

Laws of Wisconsin of 1857, p. 538. . . .

It authorizsd the construction of dams entire!}' across the stream,

and it authorized booms, with sufficient piers, across the stream to stop

and hold all logs and other things which may float in said river. It is

a waste of words to attempt to prove that this would create a material

obstruction to the navigation of the river by ever}' species of water-

craft. The fact that directions are given to facilitate the passage of

these dams and piers b}- boats and rafts only shows that the evil caused

b}- the obstructions was to be mitigated as far as possible consistently

with their erection, and not that they were so to be built as to present

no material obstruction to navigation.

Taking all the instructions together, and in connection with the

prayer of the defendants refused by the court, we are of opinion that

the jur}' must have understood that if the structures of defendants were

a material obstruction to the general navigation of the river, the statute

of the State afforded him no defence, though the}' were built in strict

conformity to its provisions. We are confirmed in the belief that we
have correctly construed the language of the court by the argument of

counsel in support of the charge, which asserts the want of power in

the State to pass the Act here relied on. This was unquestionably the

opinion of the court as given to the jury, and its soundness is the prin-

cipal matter to be considered by us.

This want of power is supposed to rest on the repugnance of the

statute to that provision of the Constitution which confers upon Con-

gress the authority "to regulate commerce with foreign nations, and
among the several States, and with the Indian tribes." The proposition

is not a new one in this court, and cannot be sustained as applicable to

the case before us without overruling many well-considered decisions,

no one of which has ever been overturned, though the doctrine announced

has been occasionally questioned.

The Chippewa River is a small stream lying wholly within the State

of Wisconsin, but emptying its waters into the Mississippi.

Without the aid of the Constitution of Wisconsin, or the decision of

its Supreme Court, or the third section of the enabling Act of 1846, by

which Congress authorized the formation of a State government, we
may concede that the stream, though small, is a navigable river of the
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United States, and protected b}' all the Acts of Congress and provisions

of the Constitution applicable to such waters.

The principle established by the decisions to which we have referred

is, that, in regard to the powers conferred by the commerce clause of

the Constitution, there are some which b}' their essential nature are

exclusive in Congress, and wliich the States can exercise under no

circumstances ; while there are others which from their nature mv^y

be exercised by the States until Congress shall see proper to cover the

same ground b^' such legislation as that bodj' may deem appropriate

to the subject. Of this class arc pilotage and other port regulations,

Cooley V. Board of Wardens^ 12 How. 299 ; bridges across navigable

streams, Gilman v. Philadelphia ; and, as specially applicable to the

case before us, to erect dams across navigable streams, Willson v.

Blackbird Creek 3Iarsh Co., 2 Pet. 245. This general doctrine was

very fully examined and sustained in Gilman v. PhiladelpJiia, 3 Wall.

713, and again in Crandall v. State of Nevada, 6 Id. 35.

As we have already said, the Blackbird Creek Case is directly appli-

cable to the one before us ; and as it has never been overruled, but, on

the contrary, though much criticised, has always been sustained, it is

alone sufficient to control this one. . . . [Here follows a statement

of this case and of Gilman v. Phil] The present case falls directly

within the principle established bj- these cases, and aptl}- illustrates

its wisdom. There are within the State of "Wisconsin, and perhaps

other States, many small streams navigable for a short distance from

their mouths in one of the great rivers of the countr}', by steamboats,

but whose greatest value in water-carriage is as outlets to saw-logs,

sawed lumber, coal, salt, &c. In order to develop their greatest util-

it}' in that regard, it is often essential that such structures as dams,

booms, piers, &c., should be used, which are substantial obstructions

to general navigation, and more or less so to rafts and barges. But to

the legislature of the State may be most appropriately confided the

authorit}' to authorize these structures where their use will do more

good than harm, and to impose such regulations and limitations in

their construction and use as will best reconcile and accommodate the

interest of all concerned in the matter. And since the doctrine we have

deduced from the cases recognizes the right of Congress to interfere

and control the matter whenever it may deem it necessary to do so, the

exercise of this limited power may all the more safely be confided to the

local legislatures.

It is obvious from these remarks that the court, in its charge to the

jury and in refusing the prayer of plaintiff, did not give to tlie Act

of the Legislature of Wisconsin the effect to which it was entitled as a

defence in the action. . . .

For the error in the charge of the court in that matter the judgment

will be reversed and a new trial awarded. So ordered.

Mr. Justice Clifford concurred in the judgment of the court, but

adhered to the views expressed in his dissenting opinion in Gilman v.

Philadelphia, 3 Wall. 732.
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HALL V. DeCUIB.

ScPREME Court of the United States. 1877.

[95 U. S. 485.
j

Ekror to the Supreme Court of the State of Louisiana.

By the tliirteenth article of tlie Constitution of Louisiana it is pro-

vided that '* all persons shall enjoy equal rights and privileges upon

an3- convej'ance of a public character." B}- an Act of the General As-

sembl}' entitled " An Act to enforce the thirteenth article of the Con-

stitution of this State, and to regulate the licenses mentioned in said

thirteenth article," approved February 23, 1869, it was enacted as

follows: [The passages quoted are given below in a note.] ^

Benson, the defendant below, was the master and owner of the

** Governor Allen," a steamboat enrolled and licensed under the laws

of the United States for the coasting trade, and plying as a regular

packet for the transportation of freight and passengers between New
Orleans, in the State of Louisiana, and Vicksburg, in the State of Mis-

sissippi, touching at the intermediate landings both within and without

Louisiana, as occasion required. The defendant in error, plaintiff be-

low, a person of color, took passage upon the boat, on her trip up the

river from New Orleans, for Hermitage, a landing-place within Louisi-

ana, and being refused accommodations, on account of her color, in the

cabin specially set apart for white persons, brought this action in the

Eighth District Court for the Parish of New Orleans, under the provisions

of the Act above recited, to recover damages for her mental and ph3si-

cal suffering on that account. Benson, bj- way of defence, insisteil,

among other things, that the statute was inoperative and void as to

him, in respect to the matter complained of, because, as to his business,

it was an attempt to " regulate commerce among the States," and, thei-e-

1 " Section 1. All persons enga^d within this State, in the husiness of common car-

riers of passengers, shall have the right to refuse to admit any pei-son to their rail-

road cars, street cars, steamboats, or other water-crafts, stage-coaches, omnibuses, or

other vehicles, or to expel any person therefrom after admission, when such person
shall, on demand, refuse or neglect to pay the customary fare, or when such person
shall be of infamous character, or shall be guilty, after admission to the conveyance of

the carrier, of gross, vulgar, or disorderly conduct, or who shall commit any act tend-

ing to injure the business of the carrier, prescribed for the management of his business,

after such rules and regulations shall have been made known : Provided, said rules

and regulations make no discrimination on account of race or color ; and shall have
the right to refuse any person admission to such conveyance where there is not room
or suitable accommodations ; and, except in cases above enumerated, all persons en-

gaged in the business of common carriers of passengers are forbidden to refuse admis-
sion to their conveyance, or to expel therefrom any person whomsoever."

" Sect. 4. For a violation of any of the provisions of the first and second sections

of this Act, the party injured shall have a right of action to recover anv damage, ex-
emplary as well as actual, which he may sustain, before any court of competent juris-

diction." Acts of 1869, p. 37 ; Rev. Stat. 1870, p. 93.
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fore, in conflict with art. 1, sect. 8, par. 3, of the Constitution of the

United States. The District Court of tlie parish held that the statute

made it imperative upon Benson to admit Mrs. DeCuir to the privileges

of the cabin for white persons, and that it was not a regulation of com-
merce among the States, and, therefore, not void. After trial, judg-

ment was given against Benson for $1,000 ; from which he appealed to

the Supreme Court of the State, where the rulings of the District Court
were sustained.

The decision of the Supreme Court is here for re-examination under
sect. 709 of the Revised Statutes. Benson having died. Hall, his admin-
istratrix, was substituted in this court.

Mr. R. H. Marr^ for the plaintiff in error ; Mr. E. K. Washington,
contra.

Mr. Chief Justice Waite delivered the opinion of the court.

For the purposes of this case, we must treat the Act of Louisiana of

Februaiy 23, 1869, as requiring those engaged in interstate commerce
to give all persons travelling in that State, upon the public conveyances
emplo3'ed in such business, equal rights and privileges in all parts of

the conveyance, without distinction or discrimination on account of

race or color. Such was the construction given to that Act in the courts

below, and it is conclusive upon us as the construction of a State law by
the State courts. It is with tliis provision of the statute alone that we
have to deal. We have nothing whatever to do with it as a regulation

of internal commerce, or as affecting anj^thing else than commerce
among the States.

There can be no doubt but that exclusive power has been conferred

upon Congress in respect to the regulation of commerce among the

several States. The difficulty has never been as to the existence of

this power, but as to what is to be deemed an encroachment upon it ; for,

as has been often said, '' legislation may in a great variety of ways affect

commerce and persons engaged in it without constituting a regulation of

it within the meaning of the Constitution." Sherlock v. Allirig, 93 U. S.

103 ; State Tax on Railwaij Gross Receijyts, 15 Wall. 284. Thus, in

Micnn V. Illinois, 94 U. S. 113, it was decided that a State might regu-

late the charges of public warehouses, and in Chicago, Burlington, &
Quincy Railroad Co. v. loiva, Id. 155, of railroads situate entirely

within the State, even though those engaged in commerce among the

States might sometimes use the warehouses or the railroads in the prose-

cution of their business. So, too, it has been held that States ma}'

authorize the construction of dams and bridges across navigable streams

situate entirely within their respective jurisdictions. Willson v. BlacJc-

bird Creek Marsh Co., 2 Pet. 245 ; Pound v. TurcJc, 95 U. S. 459
;

Gilman v. Philadelpliia, 3 Wall. 713. The same is true of turnpikes

and ferries. B3' such statutes tlie States regulate, as a matter of domes-

tic concern, the instruments of commerce situated wholl}' within their

own jurisdictions, and over which they have exclusive governmental

control, except when employed in foreign or interstate commerce. As
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the}' can onl}- be used in the State, their regulation for all purposes may
properly be assumed by the State, until Congress acts in reference to

their foreign or interstate relations. When Congress does act, the State

laws are superseded only to the extent that the\' affect commerce out-

side the State as it comes within the State. It has also been held that

health and inspection laws may be passed b}' the States, Gibbons v.

Ogden, 9 Wheat. 1 ; and that Congress may permit the States to regu-

late pilots and pilotage until it shall itself legislate upon the subject,

Cooler/ V. Board of Wardens, &c., 12 How. 299. The line wliich

separates the powers of the States from this exclusive power of Con-

gress is not always distinctly marked, and oftentimes it is not easy to

determine on which side a particular case belongs. Judges not unfre-

quently differ in their reasons for a decision in which tliey concur. Under
such circumstances it would be a useless task to undertake to fix an

arbitrar}' rule by which the line must in all cases be located. It is far

better to leave a matter of such delicacy to be settled in each case upon

a view of the particular rights involved.

But we think it may safely be said that State legislation which seeks

to impose a direct burden upon interstate commerce, or to interfere

directl}' with its freedom, does encroach upon the exclusive power of

Congress. The statute now under consideration, in our opinion, occu-

pies that position. It does not act upon the business through the local

instruments to be employed after coming within the State, but directly

upon the business as it comes into the State from without or goes out

from within. While it purports only to control the carrier when en-

gaged within the State, it must necessaril}' influence his conduct to

some extent in the management of his business throughout his entire

voyage. His disposition of passengers taken up and put down within

the State, or taken up within to be carried without, cannot but affect in

a greater or less degree those taken up without and brought within, and

sometimes those taken up and put down without. A passenger in the

cabin set apart for the use of whites without the State must, when
the boat comes within, share the accommodations of that cabin with

such colored persons as ma\- come on board afterwards, if the law is

enforced.

It was to meet just such a case that tlie commercial clause in the

Constitution was adopted. The river Mississippi passes through or

along tlie borders of ten different States, and its tributaries reach many
more. The commerce upon these waters is immense, and its regulation

clearly a matter of national concern. If each State was at libert}' to

regulate the conduct of carriers while within its jurisdiction, the confu-

sion likely to follow could not but be productive of great inconveni-

ence and unnecessary hardship. Each State could provide for its own
passengers and regulate the transportation of its own freight, regard-

less of the interests of others. Nay, more, it could prescribe rules

by which the carrier must be governed within the State in respect to

passengers and property brought from without. On one side of the
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river or its tributaries he miglit be required to observe one set of rules,

and on the other another. Commerce cannot flourish in the midst of

such embarrassments. No carrier of passengers can conduct his busi-

ness with satisfaction to himself, or comfort to those employing him, if

on one side of a State line his passengers, both white and colored, must

be permitted to occupy the same cabin, and on the other be kept sepa-

rate. Uniformity in the regulations by which he is to be governed

from one end to the other of his route is a necessity in his business, and

to secure it Congress, which is untrammelled bj- State lines, has been

invested with the exclusive legislative power of determining what such

regulations shall be. If this statute can be enforced against those en-

gaged in interstate commerce, it may be as well against those engaged

in foreign ; and the master of a ship clearing from New Orleans for

Liverpool, having passengers on board, would be compelled to carry

all, white and colored, in the same cabin, during his passage down the

river, or be subject to an action for damages, "exemplar}^ as well as

actual," b}' an}' one who felt himself aggrieved because he had been ex-

cluded on account of his color.

This power of regulation ma}' be exercised without legislation as well

as with it. By refraining from action, Congress, in effect, adopts as its

own regulations those which the common law or the civil law, where that

prevails, has provided for the government of such business, and those

which the States, in the regulation of their domestic concerns, have

established affecting commerce, but not regulating it within the meaning

of the Constitution. In fact, congressional legislation is onl}' necessary

to cure defects in existing laws, as they are discovered, and to adapt

such laws to new developments of trade. As was said by Mr. Justice

Field, speaking for the court in Welto7i v. The State of Missouri, 91

U. S. 282, " inaction [by Congress] ... is equivalent to a declara-

tion that interstate commerce shall remain free and untrammelled."

Applying that principle to the circumstances of this case. Congressional

inaction left Benson at liberty to adopt such reasonable rules and regu-

lations for the disposition of passengers upon his boat, while pursuing

her voyage within Louisiana or without, as seemed to him most for the

interest of all concerned. The statute under which this suit is brought,

as construed b}' the State court, seeks to take away from him that

power so long as he is within Louisiana ; and while recognizing to the

fullest extent the principle which sustains a statute, unless its unconsti-

tutionalitj' is clearl}' established, we think this statute, to the extent

that it requires those engaged in the transportation of passengers among
the States to carry colored passengers in Louisiana in the same cabin

with whites, is unconstitutional and void. If the public good re-

quire such legislation, it must come from Congress, and not fi-om

the States.

We confine our decision to the statute in its effect upon foreign and

interstate commerce, expressing no opinion as to its validity in any

other respect.
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Judgment will be reversed and the cause remanded, with instruc-

tions to reverse the judgment of the district court, and direct such

further proceedings in conformity with this opinion as may appear to

be necessary ; and it is /S'o ordered.

[The concurring opinion of Clifford, J., is omitted.]

PENSACOLA TELEGRAPH COMPANY v. WESTERN UNION
TELEGRAPH COMPANY.

Supreme Court of the United States. 1877.

[96 U.S. L]i

Appeal from the Circuit Court of the United States for the Northern

District of Florida.

The plaintifl" was incorporated by the Legislature of Florida on

Dec. 11, 1866, with "the sole and exclusive privilege and right of

establishing and maintaining lines of electric telegraph in the counties

of Escambia and Santa Rosa, either from different points within said

counties, or connecting witli lines coming into said counties, or either

of them, from any point in this or an}- other State." . . .

In February, 1874, tlie Legislature of Florida empowered a railroad

company to construct and operate a telegraph line from the Bay of Pen-

sacola along its own lines and other lines to the State of Alabama, with

powers to connect and consolidate with other telegraph companies and

to sell its rights and franchises. This was within the territory of the ex-

clusive grant to the plaintiff. The defendants, claiming under this rail-

road compan}-, began building their line of telegraph, when the plaintiff

filed a bill to enjoin them. The bill was dismissed below, and this appeal

was taken.

On July 24, 1866, Congress had enacted that telegraph companies

now or hereafter organized, might construct and operate lines of tele-

graph "through and over any portion of the public domain of the

United States, over and along an}- of the military or post roads of the

United States which have been or may hereafter be declared such b}-

Act of Congress, and over, under, or across the navigable streams or

waters of the United States. . . .

" Sect. 2. And be it further enacted, that telegraphic communica-

tions between the several departments of the government of the United

States and their officers and agents shall, in their transmission over the

lines of any of said companies, have priority over all other business,

and shall be sent at rates to be annually fixed b}' the Postmaster-

General." . . .

The telegraph companies weie required b}* § 4 to file with the Post-

1 The statement of facts is shortened.— Ed.
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master-General tbeir acceptance of the restraints and obligations of this

Act before exercising anj" of the powers and privileges given by it.

The defendants in June, 1867, adopted a resolution for such accept-

ance, which was duly filed as required by the Act.

M)'. Charles W. Jo7ies, for the appellant ; Mr. Perry Belmont,

contra.

Mk. Chief Justice Waite delivered the opinion of the court. . . .

The electric telegraph marks an epoch in the progress of time. In a

little more than a quarter of a centur}' it has changed the habits of

business, and become one of the necessities of commerce. It is indis-

pensable as a means of inter-communication, but especially is it so in

commercial transactions. The statistics of the business before the

recent reduction in rates show that more than eiglit}- per cent of all the

messages sent by telegraph related to commerce. Goods are sold and

mone}^ paid upon telegraphic orders. Contracts are made b}- tele-

graphic correspondence, cargoes secured, and the movement of ships

directed. The telegraphic announcement of the markets abroad regu-

lates prices at home, and a prudent merchant rarely enters upon an

important transaction without using the telegraph freelj' to secure

information.

It is not only important to the people, but to the government. By
means of it the heads of departments in Washington are kept in close

communication with all their various agencies at home and abroad,

and can know at almost an}' hour, by inquiry, what is transpiring any-

where that affects the interest they have in charge. Under such cir-

cumstances, it cannot for a moment be doubted that this powerful

agenc}' of commerce and inter-communication comes within the con-

trolling power of Congress, certainly as against hostile State legisla-

tion. In fact, from the beginning, it seems to have been assumed that

Congress might aid in developing the system ; for the first telegraph

line of any considerable extent ever erected was built between Wash-

ington and Baltimore, only a little more than thirty years ago, with

money appropriated by Congress for that purpose (5 Stat. 618) ; and

large donations of land and money have since been made to aid in the

construction of other lines (12 Stat. 489, 772 ; 13 Stat. 365 ; 14 Stat.

292). It is not necessary now to inquire whether Congress may
assume the telegraph as part of the postal service, and exclude all

others from its use. The present case is satisfied, if we find that Con-

gress has power, by appropriate legislation, to prevent the States from

placing obstructions in the way of its usefulness.

The government of the United States, within the scope of its powers,

operates upon every foot of territory under its jurisdiction. It legis-

lates for the whole nation, and is not embarrassed by State lines. Its

peculiar duty is to protect one part of the country from encroachments

by another upon the national rights which belong to all.

The State of Florida has attempted to confer upon a single corpora-

tion the exclusive right of transmitting intelligence hy telegraph over a
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certain portion of its territory-. This embraces the two westernmost

counties of the State, and extends from Alabama to the Gulf No
telegraph line can cross the State from east to west, or from north to

south, within these counties, except it passes over this territory.

"Within it is situated an important seaport, at which business centres,

and with which those engaged in commercial pursuits have occasion

more or less to communicate. The United States have there also the

necessary machinery of the national government. The}' have a nav}--

yard, forts, custom-houses, courts, post-offices, and the appropriate

officers for the enforcement of the laws. The legislation of Florida, if

sustained, excludes all commercial intercourse by telegraph between

the citizens of the other States and those residing upon this tei'ritory,

except by the employment of this corporation. The United States

cannot communicate with their own officers b}' telegrai)h except in the

same way. The State, therefore, clearl}' has attempted to regulate

commercial intercourse between its citizens and those of other States,

and to control the transmission of all telegraphic correspondence within

its own jurisdiction.

It is unnecessary to decide how far this might have been done if

Congress had not acted upon the same subject, for it has acted. The
statute of July 24, 1866, in effect, amounts to a prohibition of all State

monopolies in this particular. It substantially declares, in the interest

of commerce and the convenient transmission of intelligence from place

to place by the government of the United States and its citizens, that

the erection of telegraph lines shall, so far as State interference is con-

cerned, be free to all who will submit to the conditions imposed by
Congress, and that corporations organized under the laws of one State

for constructing and operating telegraph lines shall not be excluded by
another from prv. "uting their business within its jurisdiction, if Ihe}'

accept the terms proposed by ,' " national government for this national

privilege. To this extent, certainly, the statute is a legitimate regula-

tion of commercial intercourse among the States, and is appropriate

legislation to carr}' into execution the powers of Congress over the

postal service. It gives no foreign corporation the right to enter upon
private property without the consent of the owner and erect the neces-

sar}- structures for its business ; but it does provide, that, whenever
the consent of the owner is obtained, no State legislation shall prevent

the occupation of post-roads for telegraph purposes by such corpora-

tions as are willing to avail themselves of its privileges.

It is insisted, however, that the statute extends onlj- to such military

and post roads as are upon the public domain ; but this, we think, is

not so. The language is, " Through and over any portion of the pub-

lic domain of the United States, over and along any of the militarj- or

post roads of the United States which have been or may hereafter be

declared such by Act of Congress, and over, under, or across the navi-

gable streams or waters of the United States." There is nothing to

indicate an intention of limiting the effect of the words employed, and
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they are, therefore, to be given their natural and ordinary signification.

Read in this wa}', the grant evidently extends to the public domain, the

military and post roads, and the navigable waters of the United States.

These are all within the dominion of the national government to the

extent of the national powers, and are, therefore, subject to legitimate

Congressional regulation. No question arises as to the authority of

Congress to provide for the appropriation of private property to the

uses of the telegraph, for no such attempt has been made. The use

of public property alone is granted. If private property is required, it

must, so far as the present legislation is concerned, be obtained by

private arrangement with its owner. No compulsory proceedings are

authorized. State sovereignty under the Constitution is not interfered

with. Only national privileges are granted.

The State law in question, so far as it confers exclusive rights upon

the Pensacola Company, is certainlj' in conflict with this legislation of

Congress. To that extent it is, therefore, inoperative as against a

corporation of another State entitled to the privileges of the Act of

Congress. Such being the case, the charter of the Pensacola Company
does not exclude the Western Union Company from the occupancy of

the right of way of the Pensacola and Louisville Railroad Company
under the arrangement made for that purpose.

We are aware that, in Paul v. Virginia (8 Wall. 168), this court

decided that a State might exclude a corporation of another State from

its jurisdiction, and that corporations are not within the clause of the

Constitution which declares that " the citizens of each State shall be

entitled to all privileges and immunities of citizens in the several

States." Art. 4, § 2. That was not, however, the case of a corpora-

tion engaged in interstate commerce ; and enough was said by the

court to show, that, if it had been, very different questions would have

been presented. . . .

The questions thus suggested need not be considered now, because

no prohibitory legislation is relied upon, except tliat which, as has

already been seen, is inoperative. Upon principles of comity, the

corporations of one State are permitted to do business in another,

unless it conflicts with the law, or unjustly interferes with the rights of

the citizens of the State into which they come. Under such circum-

stances, no citizen of a State can enjoin a foreign corporation from

pursuing its business. Until the State acts in its sovereign capacity,

individual citizens cannot complain. The State must determine for

itself when the public good requires that its implied assent to tlie

admission shall be withdrawn. Here, so far from withdrawing its

assent, the State, by its legislation of 1874, in efl!"ect, invited foreign

telegraph corporations to come in. Whether that legislation, in the

absence of Congressional action, would have been sufficient to authorize

a foreign corporation to construct and operate a line within tlie two

counties named, we need not decide ; but we are clearly of the opinion,

that, with such action and a right of way secured hy private arrange-



CHAP. X.] COOK V. PENNSYLVANIA. 1989

ment with the owner of the land, this defendant corporation cannot be

excluded by the present complainant. Decree affirmed.^

[The dissenting opinions of Justices Field and Hunt are omitted.]

Mr. Justice Harlan did not sit in this case or take any part in

deciding it.

In Cook V. Pefinsylvania, 97 U. S. 566 (1878), on error to the Su-

preme Court of Pennsylvania, the court (Miller, J.,) said :
—

The Act of the Legislature of Pennsylvania, of May 20, 1853 (Pamphlet

Laws, 683), declares that "The State duty to be paid on sales by auc-

tion in the counties of Philadelphia and Allegheny shall be on all

domestic articles and groceries, one half of one per cent ; on foreign

drugs, glass, earthenware, hides, marble-work, and dye-woods, three-

quarters of one per cent."

By the sixth section of the Act of April 9, 1859, the law was modified,

as follows :
" Said auctioneers shall pa}- into the treasury of the Com-

monwealth a tax or duty of one-fourth of one per cent on all sales of

loans or stocks, and shall also pay into the treasur}- aforesaid a tax or

dut}-, as required I)}' existing laws, on all other sales to be made as

aforesaid, except on groceries, goods, wares, and merchandise of Ameri-

can growth or manufacture, real estate, shipping, or live-stock ; and it

shall be the dut}' of the auctioneer having charge of such sales to col-

lect and pa}' over to the State treasurer the said duty or tax, and

give a true and correct account of the same quarterly, under oath or

affirmation, in the form now required by law." Pamphlet Laws, 436.

1 In Te!. Co. v. Texas, 105 U. S. 460 (1881 ), on error to the Supreme Court of Texas,

the court (Waite, C. J.) said: " A telegraph company occupies the same relation to

commerce as a carrier of messages, that a railroad company does as a carrier of goods.

Both companies are instruments of commerce, and their business is commerce itself.

They do their transportation in different ways, and their liabilities are in some respects

different, but they are both indispensable to those engaged to any considerable extent

in commercial pursuits. . . .

" [The Company's] property in the State is subject to taxation the same as other

property, and it may undoubtedly be taxed in a proper way on account of its occupa-

tion and its business. The precise question now presented is whether the power to tax

its occupation can be exercised by placing a specific tax on each message sent out of

the State, or sent by public officers on the business of the United States. . . .

" The tax is the same on every message sent, and because it is sent, without regard
to the distance carried or the price charged. It is in no respect proportioned accord-

ing to the business done. If the message is senl the tax must be paid, and the amount
determined solely by the class to which it belongs. If it is full rate, the tax is one
cent, and if less than full rate, one-half cent. Clearly if a fixed tax for every two
thousand pounds of freight carried is a tax on the freight, or for every measured ton

of a vessel a tax on tonnage, or for every passenger carried a tax on the passenger, or

for the sale of goods a tax on the goods, this must be a tax on the messages. As such,

so far as it operates on private messages sent out of the State, it is a regulation of

foreign and interstate commerce and beyond the power of the State. That is fully

established by the cases already cited. As to the government messages, it is a tax by
the State on the means employed by the government of the United States to execute

its constitutional powers, and, therefore, void. It was so decided in McCuUoch v.

Maryland (4 Wheat. 3IG) and has never been doubted since."

—

Ed.

VOL. II.— 51
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The effect of this legislation is, that by the first statute a discrimina-

tion of one-fourth of one per cent is made against foreign goods sold at

auction ; and 1)}' the last statute, while all sales of foreign or imported

goods are taxed, those arising from groceries, goods, wares, and mer-

chandise of American growth or manufacture, are exempt from such

tax. It appears tliat the law also required these auctioneers to take

out a license, to make report of such sales, and to pay into the treasury

the taxes on the sales.

The defendant refused to pay the tax for which he was liable under

this law, for the sale of goods which had been imported, and which he

had sold for the importers in the original packages. In the suit, in

which judgment was rendered against him in the Supreme Court of

Pennsylvania, he defended himself on the ground that these statutes were

void, because forbidden b^' sects. 8 and 10 of Art. 1 of the Constitution

of the United States.

The clauses referred to are those which give to Congress power to

regulate commerce with foreign nations, and forbid a State, without the

consent of Congress, to levy any imposts or duties on imports. The

case stated shows that the goods sold by defendant were imported

goods, and that they were sold by him in the packages in which they

were originally imported. It is conceded b}- the Attorney-General of

the State, that if the statute we have recited is a tax on these imports,

it is justly obnoxious to the objection taken to it.

But it is argued that the authorit}' of the auctioneer to make any

sales is derived from the State, and that the State can, therefore, impose

upon him a tax for the privilege conferred, and that the mode adopted

by the statute of measuring that tax is within the power of the State.

That being a tax on him for the right or privilege to sell at auction, it is

not a tax on the article sold, but the amount of the sales made b\' him

is made the measure of the tax on that privilege. In support of this

view, it is said that the importer could himself have made sale of his

goods without subjecting the sale to the tax. The argument is falla-

cious, because without an auctioneer's license he could not have sold

at auction even his own goods. If he had procured, or could have

procured, a license, he would then have been subject by the statute to

the tax, for it makes no exception. By the express language of the

statute, the auctioneer is to collect this tax, and pay it into the treasury.

From whom is he to collect it if not from the owner of the goods? If

the tax was intended to be levied on the auctioneer, he would not have

been required first to collect it and then pay it over. It was, then, a tax

on the privilege of selling foreign goods at auction, for such goods could

only be sold at auction by paying the tax on the amount of the sales.

The question as thus stated has long ago and frequently been decided

by this court. . . . [Here follows a statement of The Passenger Cases,

supra, p. 1865, Crandall v. Nevada, supra, p. 1364, The State Freight

Tax, supra, p. 1938, Henderson v. The Mayor, supra, p. 1961, and

Welton V. 3Io., supra, p. 1957.]
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The tax on sales made by an auctioneer is a tax on the goods sold,

within the terms of this last decision, and, indeed, within all the cases

cited ; and when applied to fgieign goods sold in the original packages

of the importer, before they have become incorporated into the general

propert}' of the country, the law imposing such tax is void as laying a

dutj' on imports.

In Woodruff v. Parham, 8 Wall. 123, and Hlnson v. Lott, Id. 148,

it was held that a tax laid by a law of the State in such a manner as to

discriminate unfavorably against goods which were the product or man-

ufacture of another State, was a regulation of commerce between the

States, forbidden by the Constitution of the United States. The doc-

trine is reasserted in the case of Weltoii v. State of Missouri, supra.

The Congress of the United States is granted the power to regulate

commerce with foreign nations in precisely the same language as it is

that among the States. If a tax assessed by a State injuriously dis-

criminating against the products of a State of the Union is forbidden

b}' the Constitution, a similar tax against goods imported from a foreign

State is equally forbidden.

A careful reader of the history of the times which immediately pre-

ceded the assembling of the convention that framed the American

Constitution cannot fail to discover that the need of some equitable

and just regulation of commerce was among the most influential causes

which led to its meeting. States having fine harbors imposed unlimited

tax on all goods reaching the Continent through their ports. The ports

of Boston and New York were far behind Newport, in the State of

Rhode Island, in the value of their imports ; and that small State was

paying all the expenses of her government b}- the duties levied on the

goods landed at her principal port. And so reluctant was she to give

up this advantage, that she refused for nearly three years after the other

twelve original States had ratified the Constitution, to give it her

assent.

In granting to Congress the right to regulate commerce with foreign

nations, and among the several States, and with the Indian tribes, and

in forbidding the States without the consent of that body to levy an^'

tax on imports, the framers of the Constitution believed that they had

sufficiently guarded against the dangers of any taxation by the States

which would interfere with the freest interchange of commodities among
the people of the different States, and by the people of the States with

citizens and subjects of foreign governments.

The numerous cases in which this court has been called on to declare

void statutes of the States which in various ways have sought to violate

this salutar}" restriction, show the necessitv and value of the constitu-

tional provision. If certain States could exercise tlic unlimited power

of taxing all the merchandise which passes from the port of New York

througli those States to the consumers in the great West, or could tax—
as has been done until recenth'— ever}' person who sought the seaboard

through the railroads within their jurisdiction, the Constitution would
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have failed to effect one of the most important purposes for which it

was adopted.

A striking instance of the evil and its#ure is to be seen in the recent

history of the States now composing the German empire. A few years

ago the}' were independent States, which, though lying contiguous,

speaking a common language, and belonging to a common race, were

yet without a common government. The numbei- and variet\- of their

systems of taxation and lines of territorial division necessitating cus-

toms officials at every step the traveller took, or merchandise was trans-

ported, became so intolerable, that a commercial, though not a political

union was organized, called the German Zollverein. The great value

of this became so apparent, and the community of interest so strongl}'

felt in regard to commerce and traffic, that the first appropriate occa-

sion was used by these numerous principalities to organize the common
political government now known as the German Empire.

While there is, perhaps, no special obligation on this court to defend

the wisdom of the Constitution of the United States, there is the dut}-

to ascertain the purpose of its provisions, and to give them full effect

when called on by a proper case to do so.

The judgment of the Supreme Court of Pennsylvania will be reversed,

and the case remanded for further proceedings, in conformity with this

opinion ; and it is So ordered}

1 In Machine Co. v. Gcige, 100 U. S. 676 (1879), on error to the Supreme Court of

Tennessee, Swayne, J., for the Court, said: "The Howe Machine Conipanj' is a cor-

poration of the State of Connecticut. It manufactured sewing-machines at Bridge-

port, in that State, and had an agency at Nashville, in the State of Tennessee. From
the latter place, an agent was sent into Sumner C^junty to sell machines there. A tax

was demanded from him for a pedler's license to make such sales He denied tlie

validity of the law under which the tax was claimed, hut, according to a law of the

State, paid the amount demanded hy the defendant, as clerk of the county court. The
company, who brought this suit to recover it back, was defeated in the lower court, and

the jud<^ment was affirmed by the Supreme Court of the State.

" The Constitution of Tennessee (art 11, sect. 30) declares that ' no article manufac-

tured of the produce of this State shall be taxed otherwise than to pay inspection

fees'
" ' Sales by pedlers of articles manufactured or made up in this State, and scientific

or religious books, are exempt from taxation.' Code of Tennessee, sect. 546.

" 'All articles manufactured of the produce of the State' are exempt from assess-

ment or taxation. Acts of 1875, c. 98, sect. 10.

" ' All pedlers of sewing-machines and selling by sample ' shall pay a tax of ten dol-

lars. Code, sect. 553 a, subsect 43.

" By a subsequent Act of the legislature, this tax was increased to fifteen dollars.

" The sewing-machines here in (juestion were made in Connecticut. The Supreme

Court of the State held, in this case, ' that the law taxing the pedlers of such machines,

levied the tax upon all pedlers of sewing-machines, without regard to the place of

growth or produce of material or of manufacture.'
" W^e are bound to regard this construction as correct, and to give it the same effect

as if it were a part of the statute. Leffinqirell v. Warren, 2 Black, 599.

" The question presented for our consideration is not difficult of solution. A brief

reference, however, to some of the adjudications of this court, bearing with more or

less directness upon the subject, may not be without interest. . . . [Here follow short.
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TRADE-MARK CASES.

U. S. u. STEEPENS ; U. S. v. WITTEMAXN; U. S. v. JOHNSON.

United States Supreme Court. 1879.

[100 U. S. 82.] 1

The Attorney- General^ for the United States; J/>*. George Hoadly,

contra.

Mr. Justice Miller delivered the opinion of the court.

The three cases whose titles stand at the head of this opinion are

criminal prosecutions for violations of what is known as the trade-mark

legislation of Congress. The first two are indictments in the Southern

District of New York, and the last is an information in the Southern

District of Ohio. In all of them the judges of the circuit courts in which

they are pending have certified to a diflference of opinion on what is

substantially the same question ; namely, are the Acts of Congress on

the subject of trade-marks founded on amy rightful authority in the

Constitution of the United States?

The entire legislation of Congress in regard to trade-marks is of veiy

recent origin. It is first seen in sects. 77 to 84, inclusive, of the Act
of Jul}' 8, 1870, entitled "An Act to revise, consolidate, and amend
the statutes relating to patents and copyrights." 16 Stat. 198. The
part of this Act relating to trade-marks is embodied in chap. 2, tit. 60,

sects. 4937 to 4947, of the Revised Statutes.

It is sufficient at present to saj' that they provide for the registration

in the Patent Office of any device in the nature of a trade-mark to

which any person has by usage established an exclusive right, or which

the person so registering intends to appropriate In* that Act to his ex-

clusive use ; and the}' make the wrongful use of a trade-mark, so regis-

tered, by an}' other person, without the owner's permission, a cause of

action in a civil suit for damages. Six years later we have the Act of

Aug. 14, 1876 (19 Stat. 141), punishing by fine and imprisonment tlio

fraudulent use, sale, and counterfeiting of trade-marks registered in

disconnected summaries of fourteen cases in the Supreme Court of the United States

;

and then the opinion proceeds as follows
:]

" In all cases of this class to which the one before us belongs, it is a test question

whether there is any discrimination in favor of the State or of the citizens of the Stnte

which enacted the law. Wherever there is, such discrimination is fatal. Other con-

siderations may lead to the same result.

" In the case before us, the statute in question, as construed by the Supreme Court
of the State, makes no such discrimination. It applies alike to sewing-machines m.anu-

factured in the State and out of it. The exaction is not an unusual or unreasonaljle one.

The State, putting all such machines upon the same footing with respect to the tax

complained of, had an unrjuestionable right to impose the burden. Woodruff\. Parham,
Hinson v. Lott, Ward v. State of Marijland, Welton v. State of Missouri, supra.

"Judgment affirmed."
^ The statement of facts is omitted.— Ed.
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pursuance of the statutes of the United States, on wbich the informa-

tions and indictments are founded in the cases l)efore us. . . ,

As the property in trade- marks and the right to their exclusive use

rest on the laws of the States, and, like the great body of the riglits of

person and of property, depend on them for security' and protection,

the power of Congress to legislate on the subject, to establish the condi-

tions on wliich these rights shall be enjoj'ed and exercised, tlie period

of their duration, and the legal remedies for their enforcement, if such

power exist at all, must be found in the Constitution of the United States,

which is the source of all the powers that Congress can lawfully exercise.

In the argument of these cases this seems to be conceded, and the

advocates for the validity of the Acts of Congress on this subject point

to two clauses of the Constitution, in one or in both of which, as the}'

assert, sufficient warrant may be found for this legislation. The first of

these is the eighth clause of sect. 8 of the first article, . . . "to promote

the progress of science and useful arts, by securing for limited times,

to authors and inventors, the exclusive right to their respective writ-

ings and discoveries." . . . The other clause of the Constitution sup-

posed to confer the requisite authority on Congress is the third of the

same section, which, read in connection with the granting clause, is as

follows: "The Congress shall have power to regulate commerce with

foreign nations, and among the several States, and with the Indian

tribes."

The argument is that the use of a trade-mark— that which alone

gives it any value— is to identify a particular class or quality of goods

as the manufacture, produce, or propert}' of the person who puts them in

the general market for sale ; that the sale of the article so distinguished

is commerce ; that the trade-mark is, therefore, a useful and valuable

aid or instrument of commerce, and its regulation b}' virtue of the clause

belongs to Congress, and that the Act in question is a lawful exercise

of this power.

Every species of propert}' which is the subject of commerce, or which

is used or even essential in commerce, is not brought b}- this clause

within the control of Congress. The barrels and casks, the bottles and

boxes in wliich alone certain articles of commerce are kept for safety

and by which their contents are transferred from the seller to the bu^ei-,

do not thereby become subjects of Congressional legislation more than

other property. Nathan v. Louisiana, 8 How. 73. In Paid v. T7r-

ginia^ 8 Wall. 168, this court held that a policy of insurance made by a

corporation of one State on property situated in another, was not an

article of commerce, and did not come witliin the purview of the clause

we are considering. " They are not," says the court, " commodities to be

shipped or forwarded from one State to another, and then put up fur

sale." On the other hand, in Almy v. State of California, 24 How.

169, it was held that a stamp duty imposed by the Legislature of California

on bills of lading for gold and silver transported from any place in that

State to another out of the State, was forbidden by the Constitution
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of the United States, because such instruments being a necessity to the

transaction of commerce, the duty was a tax upon exports.

The question, therefore, whether the trade-mark bears such a relation

to commerce in general terms as to bring it within Congressional control,

when used or applied to the classes of commerce which fall within that

control, is one which, in the present case, we propose to leave undecided.

We adopt this course because when this court is called on in the course of

the administration of the law to consider whether an Act of Congress,

or of any other department of the government, is within the constitu-

tional authorit}' of that department, a due respect for a co-ordinate

branch of the government requires that we shall decide that it has

transcended its powers only when that is so plain that we cannot avoid

the dut}'. In such caseo it is manifestly the dictate of wisdom and judi-

cial proprietj' to decide no more than is necessary to the case in hand.

That such has been the uniform course of this court in regard to stat-

utes passed b}- Congress will readily appear to anj- one who will consider

the vast amount of argument presented to us assailing them as uncon-

stitutional, and he will count, as he ma}' do on his fingers, the instances

in which this court has declared an Act of Congress void for want of

constitutional power.

Governed b}' this view of our duty, we proceed to remark that a

glance at the commerce clause of the Constitution discloses at once what
has been often the sul)ject of comment in this court and out of it, that

the power of regulation there conferred on Congress is limited to com-
merce with foreign nations, commerce among the States, and commerce
with the Indian tribes. While bearing in mind the liberal construction,

that commerce with foreign nations means commerce between citizens

of the United States and citizens and subjects of foreign nations, and
commerce among the States means commerce between the individual

citizens of different States, there still remains a very large amount of

commerce, perhaps the largest, which, being trade or traffic between
citizens of the same State, is beyond the control of Congress.

When, therefore. Congress undertakes to enact a law, which can only

be valid as a regulation of commerce, it is reasonable to expect to find

on the face of the law, or from its essential nature, that it is a regulation

of commerce with foreign nations, or among the several States, or

with the Indian tribes. If not so limited, it is in excess of the power
of Congress. If its main purpose be to establish a regulation applica-

ble to all trade, to commerce at all points, especially if it be apparent

that it is designed to govern the commerce wholly between citizens of

the same State, it is obviousl}' the exercise of a power not confided to

Congress. We find no recognition of this principle in the chapter on
trade-marks in the Revised Statutes. . . .

It is therefore manifest that no such distinction is found in the Act,

but that its broad purpose was to establish a universal system of trade-

mark registration, for the benefit of all who had already used a trade-

mark, or who wished to adopt one in the future, without regard to the
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character of the trade to which it was to be applied or the residence of

the owner, with the soUtary exception that those who resided in foreign

countries which extended no such privileges to us were excUided from

them here.

It has been suggested that if Congress lias the power to regulate trade-

marks used in commerce with foreign nations and among tlie several

States, these statutes shall be held valid in that class of cases, if no
further. To this there are two objections : First, the indictments in

these cases do not show that the trade-marks which are wrongfully used

were trade-marks used in that kind of commerce. Secondly, while it

may be true that when one part of a statute is valid and constitutional,

and another part is unconstitutional and void, the court may enforce

the valid part where they are distinctl}' separable so that each can stand

alone, it is not within the judicial province to give to the words used by

Congress a narrower meaning than the}' are manifestly intended to bear

in order that crimes may be punished which are not described in language

that brings them within the constitutional power of that bod}-. This pre-

cise point was decided in United /States v. Beese, 92 U. S. 214. In that

case Congress had passed a statute punishing election officers who
should refuse to any person lawfully entitled to do so the right to cast

his vote at an election. This court was of the opinion tliat, as regarded

the section of the statute then under consideration, Congress could
" only punish such denial when it was on account of race, color, or previ-

ous condition of servitude.

It was urged, however, that the general description of the offence

included the more limited one, and that the section was valid where

such was in fact the cause of denial. But the court said, through the

Chief Justice :
" We are not able to reject a part which is unconstitu-

tional and retain the remainder, because it is not possible to separate

that which is constitutional, if there be any such, from that which is not.

The proposed effect is not to be attained by striking out or disregarding

words that are in the section, but by inserting those that are not there

now. Each of the sections must stand as a whole, or fall altogether.

The language is plain. There is no room for construction, unless it

be as to the effect of the Constitution. The question, then, to be

determined is. Whether we can introduce words of limitation into a

penal statute so as to make it specific, when, as expressed, it is general

only. ... To limit this statute in the manner now asked for would be

to make a new law, not to enforce an old one. This is no part of our

duty." If we should, in the case before us, nndertake to make by

judicial construction a law which Congress did not make, it is quite

probable we should do what, if the matter were now before that body,

it would be unwilling to do ; namely, make a trade-mark law which is

only partial in its operation, and which would compMcate the rights

which parties would hold, in some instances under the Act of Congiess,

and in others under State law. Cooley, Const. Lim. 178, 179; Com-

monwealth V. Sitchhigs^ 5 Gray (Mass.), 482.

I
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In what we have here said we wish to be understood as ieaviug un-

touched the whole question of the treaty-making power over trade-

marks, and of the duty of Congress to pass any laws necessary to carry

treaties into etfect.

While we have, in our references in this opinion to the trade-mark

legislation of Congress, had mainly in view the Act of 1870, and the

civil remedy' which that Act provides, it was because the criminal

offences described in the Act of 1876 are, l)y their express terras, solely

referable to frauds, counterfeits, and unlawful use of trade-marks which

were registered under the provisions of the former Act. If that Act is

unconstitutional, so that the registration under it confers no lawful riglit,

then the criminal enactment intended to protect tliat right falls with it.

The questions in each of these cases being an inquiry whether these

statutes can be upheld in whole or in part as valid and constitutional,

must be answered in the negative ; and it will be

So certified to the proper circuit courts}

In County of Mobile v. Kimball, 102 U. S. 691 (1880), Mr. Justice

Field delivered the opinion of the court.

The several positions taken b}' the appellant for the reversal of the

decree of the Circuit Court may be resolved into these four: 1st, That

tlie Act of the Legislature of Alqbama of February 16, 1867, "to pro-

vide for the improvement of the river, baj', and harbor of Mobile," is

invalid, in that it conflicts with the commercial power vested in Con-

gress ; 2d, that if the Act be not, for this reason, invalid, the expenses

for the work authorized by it could not, under the Constitution of the

State then in force, be imposed upon the county of Mobile, the work
being for the benefit of the whole State ; 3d, that the right of the

complainants to relief is barred by a previous adjudication in the courts

of the State against their claim ; and, 4th, that the case presented by
the bill is not one for the cognizance of a court of equity. Each of

these positions merits special consideration.

1. The Act of February 16, 1867, created a board of commissioners

for the improvement of the river, harbor, and bay of Mobile, and
required the president of the commissioners of revenue of Mobile
County to issue bonds to the amount of $1,000,000, and deliver them,

when called for, to the board, to meet the expenses of the work
directed. The board was authorized ta appl}' the bonds, or their pro-

ceeds, to the cleaning out, deepening, and widening of the river, har-

bor, and bay of Mobile, or any part thereof, or to the construction of

an artificial harbor in addition to such improvement.

In June, 1872, the board of commissioners entered into a contract

with the complainants, Kimball and Slaughter, to dredge and cut a

channel through a designated bar in the bay, of specified width, depth,

^ In 1881, Congress passed a similar statute, which was limited to interstate and
foreign commerce. 21 Stat. 502; 1 Suppl. Rev. St. U. S. 322.— Ed.
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and distance, at a named price per cubic yard of material excavated

and removed, and to receive in payment tlie bonds of the county, issued

under the Act mentioned, at the rate of b2| cents on the dollar. In

pursuance of this contract, the work agreed upon was at once under-

taken b}' tlie complainants, and was completed b}' them in March,

1873, and accepted by the board through its authorized engineer.

The amount due to them was paid, with the exception of seventeen

bonds. The board gave them a certificate that they were entitled to

that number of bonds, and, after some dela}', delivered eleven to them.

It is to obtain a delivery of the remaining six, or payment of their

value, that the present suit is brought.

The objection that the law of the State, in authorizing the improve-

ment of the harbor of Mobile, trenches upon the commercial power of

Congress, assumes an exclusion of State authorit}' from all subjects in

relation to which that power may be exercised, not warranted by the

adjudications of this court, notwithstanding the strong expressions

used by some of its judges. Tliat power is indeed without limitation.

It authorizes Congress to prescribe the conditions upon which com-

merce in all its forms shall be conducted between our citizens and the

citizens or subjects of other countries, and between the citizens of tlie

several States, and to adopt measures to promote its growth and insure

its safety. And as commerce embraces navigation, the improvement

of harbors and bays along our coast, and of navigable rivers within the

States connecting with them, falls within the power. The subjects,

indeed, upon which Congress can act under this power are of infinite

variety, requiring for their successful management different plans or

modes of treatment. Some of them are national in their character, and

admit and require uniformity of regulation, affecting alike all the

States ; others are local, or are mere aids to commerce, and can only

be properh' regulated by provisions adapted to their special circum-

stances and localities. Of the former class may be mentioned all that

portion of commerce with foreign countries or between the States which

consists in the transportation, purchase, sale, and exchange of com-

modities. Here there can of necessity be only one system or plan

of regulations, and that Congress alone can prescribe. Its non-action

in such cases with respect to any particular commodity or mode of

transportation is a declaration of its purpose that the commerce in that

commodity or by that means of transportation shall be free. There

would otherwise be no security against conflicting regulations of differ-

ent States, each discriminating in favor of its own products and citi-

zens, and against the products and citizens of other States. And it is

a matter of public history that the object of vesting in Congress the

power to regulate commerce with foreign nations and among the States

was to insure uniformity of regulation against conflicting and discrim-

inating State legislation.

Of the class of subjects local in their nature, or intended as mere
aids to commerce, which are best provided for by special regulations,
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maj' be mentioned harbor pilotage, buoys, and beacons to guide mari-

ners to tlie proper channel in which to direct their vessels.

The rules to govern harbor pilotage must depend in a great degree

upon the peculiarities of the ports where they are to be enforced. It

has been found by experience that skill and efficienc}' on the part of

local pilots is best secured by leaving this subject principally to the

control of the States. Their authority to act upon the matter and

regulate the whole su!)ject, in the absence of legislation by Congress,

has been recognized by this court in repeated instances. In Cooley v.

Board of Wardens of the Port of Philadelphia^ the court refers to the

•Act of Congress of 1789, declaring that pilots should continue to be

regulated by such laws as the States might respectively thereafter enact

for that purpose, and observes that " it manifests the understanding

of Congress, at the outset of the government, that the nature of this

subject is not such as to require its exclusive legislation. The practice

of the States and of the national government has been in conformity-

with this declaration, from the origin of the national government to

this time ; and the nature of the subject, when examined, is such as to

leave no doubt of the superior fitness and propriety, not to say the

absolute necessity, of different systems of regulation, drawn from local

knowledge and experience and conformed to local wants." 12 How.
299, 320.

Buoys and beacons are important aids, and sometimes are essential

to the safe navigation of vessels, in indicating the channel to be fol-

lowed at the entrance of harbors and in rivers, and their establishment

by Congress is undoubtedly within its commercial power. But it

would be extending that power to the exclusion of State authority to

an unreasonable degree to hold that whilst it remained unexercised

upon this subject, it would be unlawful for the State to provide the

buoys and beacons required for the safe navigation of its harbors and

rivers, and in case of their destruction by storms or otherwise it could

not temporarilj- suppl}- their places until Congress could act in the

matter and provide for their re-establishment. That power which ever}-

State possesses, sometimes termed its police power, by which it legis-

lates for the protection of the lives, health, and property of its people,

would justify measures of this kind.

The uniformit}- of commercial regulations, which the grant to Con-

gress was designed to secure against conflicting State provisions, was

necessaril}- intended only for cases where such uniformity is practi-

cable. Where from the nature of the subject or the sphere of its opera-

tion the case is local and limited, special regulations adapted. to the

immediate localit}- could onl}- have been contemplated. State action

upon such subjects can constitute no interference with the commercial

power of Congress, for when that acts the State authority is superseded.

Inaction of Congress upon these subjects of a local nature or operation,

unlike its inaction upon matters affecting all the States, and requiring

uniformity of regulation, is not to be taken as a declaration that noth-
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ing shall be done with respect to them, but is rather to be deemed
a declaration that for the time being, and until it sees fit to act, they

may be regulated by State authority.

Tlie improvement of harbors, bays, and navigable rivers within the

States falls within this last category of cases. The control of Congress

over them is to insure freedom in their navigation, so far as that is

essential to the exercise of its commercial power. Such freedom is not

encroached upon b}' the removal of obstructions to their navigability or

by other legitimate improvement. The States have as full control over

their purely internal commerce as Congress has over commerce among
the several States and with foreign nations ; and to promote the

growth of that internal commerce and insure its safety the\- have an

undoubted right to remove obstructions from their harbors and rivers,

deepen their channels, and improve them generally, if the}' do not

impair their free navigation as permitted under the laws of the United

States, or defeat an^- system for the improvement of their navigation

provided by the general government. Legislation of the States for

the purposes and within the limits mentioned do not infringe upon the

commercial power of Congress ; and so we hold that the Act of the

State of Alabama of February 16, 1867, to provide for the " improve-

ment of the river, ba}', and harbor of Mobile," is not invalid.

There have been, it is true, expressions by individual judges of this

court, going to the length that the mere grant of the commercial power,

anterior to any action of Congress under it, is exclusive of all State

authority ; but there has been no adjudication of the court to that effect.

In the opinion of the court in Gibbons v. 0[/de?i, the first and lead-

ing case upon the construction of the commercial clause of the Consti-

tution, and which opinion is recognized as one of the ablest of the

great Chief Justice then presiding, there are several expressions which

would indicate, and his general reasoning would tend to the same con-

clusion, that in his judgment the grant of the commercial power was of

itself sufficient to exclude all action of the States ; and it is upon them

that the advocates of the exclusive theory chiefly rely ; and yet he takes

care to observe tliat the question was not involved in the decision

required b}- that case. . . .

But in 18')!, in the case of Cooley v. Board of Wardens of the Port

of Philadelphia^ to which we have alread}' referred, the attention of

the court appears to have been for the first time drawn to the varying

and different regulations required by the different subjects upon which

Congress may legislate under the commercial power ; and from this

consideration the conclusion was reached, that, as some of these sub-

jects are national in their nature, admitting^ of one uniform plan or

system of regulation, whilst others, being local in their nature or oi)era-

tion, can be best regulated b}' the States, the exclusiveness of the

^ " Admitting only," was the expression used in the case here cited. The differ-

ence is important. See supra, p. 1963, n. — Ed.
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power in any case is to be determined more by the nature of the sul)ject

upon which it is to operate than by the terms of the grant, wlilch,

though general, are not accompanied by any express prohibition to the

exercise of the power bj- the States. The decision was confined to the

validity of regulations b}- the States of harbor pilotage ; but the reason-

ing of the court suggested as satisfactory a solution as perhaps could

be obtained of the question which had so long divided the judges. The
views expressed in the opinion delivered are followed in Gilman v.

Philadelphia, 3 Wall. 713, and rre mentioned with approval in Cran-

dally. State of Nevada, 6 Id. 35. In the first of these cases the

court, after stating that some subjects of commerce call for uniform

rules and national legislation, and that others can " be best regulated

by rules and provisions suggested by the varying circumstances of dif-

ferent localities, and limited in their operation to such localities re-

spectivel}-," says, " whether the power in any given case is vested

exclusivel}- in the general government depends upon the nature of the

subject to be regulated." This doctrine was subsequently recognized in

the case of Welton v. State of Missouri (91 U. S. 275), in Heiidersoji

v. Mayor of New York (92 Id. 259), and in numerous other cases;

and it may be considered as expressing the final judgment of the court.

Perhaps some of the divergence of views upon this question among
former judges may have arisen from not always bearing in mind the

distinction between commerce as strictlj- defined, and its local aids or

instruments, or measures taken for its improvement. Commerce with

foreign countries and among the States, strictly considered, consists in

intercourse and traflSc, including in these terms navigation and the

transportation and transit of persons and property-, as well as the pur-

chase, sale, and exchange of commodities. For the regulation of com-
merce as thus defined there can be only one s^-stem of rules applicable

alike to the whole country ; and the authority which can act for the

whole country can alone adopt such a system. Action upon it b3'

separate States is not, therefore, permissible. Language affirming the

exclusiveness of the grant of power over commerce as thus defined may
not be inaccurate, when it would be so if applied to legislation upon
subjects which are merel3' auxiliary to commerce.

2. The second objection of the appellant to the decree of the Circuit

Court is equally as untenable as the first. . . . Decree a-ffirmed.^

1 See Facte Co. v. Catlettsburg, 105 U. S. 553.— Ed.
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ESCANABA COMPANY v. CHICAGO.

Supreme Couut of the United States. 1882.

[107 U. S. 678.]

Appeal from the Circuit Court of the United States for the Northern

District of Illinois. The case is fully stated in the opinion of the court.

Mr. Alexander T. Britton, Mr. Jehiel II. Mc Gotvian, and Mr. Homer
Cook, for the appellant; Mr. Frederick S. Winston, Jr., for the

appellee.

Mk. Justice Field delivered the opinion of the court.

The Escanaba and Lake Michigan Transportation Corupan}-, a cor-

poration created under the laws of Michigan, is the owner of three

steam-vessels engaged in the carrying trade between ports and places

in different States on Lake Michigan and the navigable waters connect-

ing with it. The vessels are enrolled and licensed for the coasting

trade, and are principall}' employed in carrying iron ore from the port

of Escanaba, in Michigan, to the docks of the Union Iron and Steel

Company on the south foik of the south branch of the Chicago River in

the city of Chicago. In their course up the river and its south branch

and fork to the docks they are required to pass through draws of sev-

eral bridges constructed over the stream by the city of Chicago ; and it

is of obstructions caused by the closing of the draws, under an ordi-

nance of the city, for a designated hour of the morning and evening

during the week-days, and by a limitation of the time to ten minutes,

during which a draw may be left open for the passage of a vessel, and

by some of the piers in the south branch and fork, and the bridges rest-

ing on them, that the corporation complains ; and to enjoin the city

from closing the draws for the morning and evening hours designated,

and enforcing the ten minutes' limitation, and to compel the removal of

the objectionable piers and bridges, the present bill is filed.

The river and its branches are entirely within the State of Illinois,

and all of it, and nearl}' all of both branches that is navigable, are

within the limits of the cit}- of Chicago. The river, from the junction

of its two branches to the lake, is about three-fourths of a mile in

length. The branches flow in opposite directions and meet at its head,

nearly at right angles with it. Originally the width of the river and its

branches seldom exceeded one hundred and fifty feet ; of the brandies

and fork it was often less than one hundred feet : but it has been

greatly enlarged b^' the city for the convenience of its commerce.

The city fronts on Lake Michigan, and the mouth of the Chicago

River is near its centre. The river and its branches divide the cit}- into

three sections : one lying north of the main river and east of its north

branch, which may be called its northern division ; one lying between

the north and south branches, which may be called its western division ;

and one lying south of the main river and east of the south branch,
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which may be called its southern division. Along the river and its

branches the cit}' has grown up into magnificent proportions, having a

population of six hundred thousand souls. Running back from them

on both sides are avenues and streets lined with blocks of edifices, pub-

lic and private, with stores and warehouses, and the immense variety

of buildings suited for the residence and the business of this vast popula-

tion. These avenues and streets are connected b}- a great number of

bridges, over which there is a constant passage of foot-passengers and

of vehicles of all kinds. A slight impediment to the movement causes

the stoppage of a crowd of passengers and a long line of vehicles.

The main business of the city, where the principal stores, ware-

houses, offices, and public buildings are situated, is in the southern

division of the cit}' ; and a large number of the persons who do busi-

ness there reside in the northern or the western division, or in the

suburbs.

While this is the condition of business in the citj' on the land, the

river and its branches are crowded with vessels of all kinds : sailing

craft and steamers, boats, barges, and tugs, moving backwards and

forwards, and loading and unloading. Along the banks there are

docks, warehouses, elevators, and all the appliances for shipping and

reshipping goods. To these vessels the unrestricted navigation of the

river and its branches is of the utmost importance ; while to those who
are compelled to cross the river and its branches the bridges are a neccs-

sit3'. The object of wise legislation is to give facilities to both, witli

the least obstruction to either. This the cit}' of Chicago has endeavored

to do.

The State of Illinois, within which, as already mentioned, the river

and its branches lie, has vested in the authorities of the city jurisdiction

over bridges within its limits, their construction, repair, and use, and

empowered them to deepen, widen, and change the channel of the

stream, and to make regulations in regard to the times at which the

bridges shall be kept open for the passage of vessels.

Actir^ ipon the power thus conferred, the authorities have endeav-

ored to meet the wants of commerce with other States, and the neces-

sities of the population of the city residing or doing business in different

sections. For this purpose they have prescribed as follows : that "Be-
tween the hours of six and seven o'clock in the morning, and half-past five

and half-past six o'clock in the evening, Sunda3S excepted, it sh.all be

unlawful to open an}- bridge within the city of Chicago ;

" and that
" During the hours between seven o'clock in the morning and half-past

five o'clock in the evening, it shall be unlawful to keep open an}' bridge

within the city of Chicago for the purpose of permitting vessels or

other crafts to pass through the same, for a longer period at any one

time than ten minutes, at the expiration of which period it shall be the

duty of the bridge-tender or other person in charge of the bridge to dis-

play the proper signal, and immediately close the same, and keep it

closed for fully ten minutes for such persons, teams, or vehicles as may
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be waiting to pass over, if so much time shall be required ; when the

said bridge shall again be opened (if necessar}' for vessels to pass) for

a like period, and so on alternately (if necessary) during the hours last

aforesaid ; and in every instance where any such bridge shall be open

for the passage of any vessel, vessels, or other craft, and closed before

the expiration of ten minutes from the time of opening, said bridge

shall then, in ever}' such case, remain closed for fully ten minutes, if

necessary, in order to allow all persons, teams, and vehicles in waiting

to pass over said bridge."

The first of these requirements was called for to accommodate clerks,

apprentices, and laboring men seeking to cross the bridges, at the

hours named, in going to and returning from their places of labor. An}*

unusual delay in the morning would derange their business for the day,

and subject them to a corresponding loss of wages. At the hours

specified there is three times — so the record shows— the usual number

of pedestrians going and returning that there is during other hours of

[the day]. The limitation of ten minutes for the passage of the draws

b}' vessels seems to have been eminently wise and proper for the pro-

tection of the interests of all parties. Ten minutes is ample time for

any vessel to pass the draw of a bridge, and the allowance of more

time would subject foot-passengers, teams, and other vehicles to great

inconvenience and delays.

The complainant principally objects to this ten minutes' limitation,

and to the assignment of the morning and evening hour to pedestrians

and vehicles. It insists that the navigation of the river and its branches

should not be thus delayed ; and that the rights of commerce by vessels

are paramount to the rights of commerce b}' any other wa}'.

But in this view the complainant is in error. The rights of each

class are to be enjoyed without invasion of the equal rights of others.

Some concession must be made on ever}- side for the convenience and

the harmonious pursuit of different occupations. Independenth' of any

constitutional restrictions, nothing would seem more just and reason-

able, or better designed to meet the wants of the population of an im-

mense cit}', consistently- with the interests of commerce, than the ten

minutes' rule, and the assignment of the morning and evening hours

which the city ordinance has prescribed.

The power vested in the general government to regulate interstate

and foreign commerce involves the control of the waters of the United

States which are navigable in fact, so far as it may be necessary to in-

sure their free navigation, when bv themselves or their connection with

other waters the}' form a continuous channel for commerce among the

States or with foreign countries. The Daniel BalU 10 Wall. 557. Such

is the case with the Chicago River and its branches. The common-law

test of the navigability of waters, that they are subject to the ebb and

flow of the tide, grew out of the fact that in England there are no

waters navigable in fact, or to any great extent, which are not also

aflfected by the tide. That test has long since been discarded in this
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coiintiT. Vessels larger than an}- which existed in England, when that

test was established, now navigate rivers and inland lakes for more

than a thousand miles beyond the reach of any tide. That test only

becomes important when considering the rights of riparian owners to

the bed of the stream, as in some States it governs in that matter.

The Chicago River and its branches must, therefore, be deemed navi-

gable waters of the United States, over which Congress under its com-

mercial power may exercise control to the extent necessary to protect,

preserve, and improve their free navigation.

But the States have full power tO regulate within their limits matters

of internal police, including in that general designation whatever will

promote the peace, comfort, convenience, and prosperitv of their peo-

ple. This power embraces the construction of roads, canals, and

bridges, and the establishment of ferries, and it can generally be exer-

cised more wisely b}' the States than b}' a distant authority'. Tliej- are

the first to see the importance of such means of internal communication,

and are more deepl}- concerned than others in their wise management.

Illinois is more immediatel}' affected by the bridges over the Chicago

River and its branches than an}' other State, and is more directly con-

cerned for the prosperit}' of the city of Chicago, for the convenience

and comfort of its inhabitants, and the growth of its commerce. And
nowhere could the power to control the bridges in that city, their con-

struction, form, and strength, and the size of their draws, and the

manner and times of using them, be better vested than with the State,

or the authorities of the city upon whom it has devolved that dut}'.

When its power is exercised, so as to unnecessarih' obstruct the na-vn-

gation of the river or its branches, Congress may interfere and remove

the obstruction. If the power of the State and that of the Federal

government come in conflict, the latter must control and the former

yield. This necessarily follows from the position given bj- the Consti-

tution to legislation in pursuance of it, as the supreme law of the land.

But until Congress acts on the subject, the power of the State over

bridges across its navigable streams is plenar}'. Tins doctrine has

been recognized from the earliest period, and approved in repeated

cases, the most notable of which are Willsoti v. The Blackbird Creek

Marsh Co.^ 2 Pet. 245, decided in 1829, and Gilman v. Philadelphia^

3 Wall. 713, decided in 1865. . . . [Here follows a statement of these

two cases, and of Pound v. TurcJc, svpra, p. 1978.]

The doctrine declared in these several decisions is in accordance

with the more general doctrine now firmh' established, that the com-

mercial power of Congress is exclusive of State authority only when
the subjects upon which it is exercised are national in their character,

and admit and require uniformit}' of regulation affecting alike all the

States. Upon such subjects onl}' that authoritj' can act which can

speak for the whole country. Its non-action is therefore a declaration

that the}' shall remain free from all regulation. Welto7i v. Sfate of

Missoxiri^ 91 U. S. 275 ; Henderson v. Mayor of New Yorh^ 92 Id.

259 ; County of Mobile v. Kimball, 102 Id. 691.

VOL. II.— 52
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On the other hand, where the subjects on which the power may
be exercised are local in their nature or operation, or constitute mere

aids to commerce, the authority of the State may be exerted for their

regulation and management until Congress interferes and supersedes

it. . . . [Here follows a quotation from Co. of Mobile \. Kimball, supra,

p. 1999.]

Bridges over navigable streams, which are entirely within the limits

of a State, are of the latter [local] class. The local authority can

better appreciate their necessity, and can better direct the manner in

which they shall be used and regulated than a government at a distance.

It is, therefore, a matter of good sense and practical wisdom to leave

their control and management with the States, Congress having the

power at all times to interfere and supersede their authority whenever

they act arbitrarily and to the injury of commerce.

It is, however, contended liere that Congress has interfered, and by

its legislation expressed its opinion as to the navigation of Chicago

River and its branches ; that it has done so by Acts recognizing the

Ordinance of 1787, and by appropriations for the improvement of

the harbor of Chicago.

The Ordinance of 1787 for the government of the territory of the

United States northwest of the Ohio River, contained in its fourth

article a clause declaring that, " The navigable waters leading into the

Mississippi and St. Lawrence, and the carrying places between them,

shall be common highways and forever fj-ee, as well to the inhabitants

of the said Territor3' as to the citizens of the United States and those

of any other States that may be admitted into the confederacy, without

an}' tax, impost, or dut}' therefor."

The Ordinance was passed July 13, 1787, one year and nearlv eight

months before the Constitution took effect ; and although it appears to

have been treated afterwards as in force in the Territory, except as

modified by Congress, and by the Act of May 7, 1800, c. 41, creating

the Territory of Indiana, and by the Act of Feb. 3, 1809, c. 13, creating

the Territory of Illinois, the riglits and privileges granted by the Ordi-

nance are expressly secured to the inhabitants of those Territories

;

and although the Act of April 18, 1818, c. 67, enabling the people of

Illinois Territory to form a Constitution and State government, and the

Resolution of Congress of Dec. 3, 1818, declaring the admission of the

State into the Union, refer to the principles of the Ordinance accord-

ing to which the Constitution was to be formed, its provisions could not

control the authority and powers of the State after her admission.

Whatever the limitation upon her powers as a government whilst in a

territorial condition, whether from the Ordinance of 1787 or the legis-

lation of Congress, it ceased to have any operative force, except as

voluntaril}' adopted by her, after she became a State of the Union. On
her admission she at once became entitled to and possessed of all the

rights of dominion and sovereignt}- which belonged to the original

States. She was admitted, and could be admitted, onlj^ on the same
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footing with them. The language of the Resolution admitting her is

"on an equal footing with the original States in all respects whatever."

3 Stat. 536. Equalit}- of constitutional right and power is the con-

dition of all the States of the Union, old and new. Illinois, therefore,

as was well observed b}' counsel, could afterwards exercise the same

power over rivers within her limits that Delaware exercised over Black-

bird Creek, and Pennsylvania over the Schujlkill River. Pollard's

Lessee v. Ilagan, 3 How. 212; Permoli v. First Municipality^ Id.

589 ; Strader v. Graham, 10 Id. 82.

But aside from these considerations, we do not see that the clause of

the Ordinance upon which reliance is placed materially affects the ques-

tion before us. That clause contains two provisions : one that the

navigable waters leading into the Mississippi and the St. Lawrence

shall be common highways to the inhabitants ; and the other, that

they shall be forever free to them without any tax, impost, or dut}-

therefor. The navigation of the Illinois River is free, so far as we are

informed, from any tax, impost, or duty, and its character as a com-

mon highway is not affected b}- the fact that it is crossed by bridges.

All highways, whether b}' land or water, are subject to such crossings

as the public necessities and convenience ma}' require, and their char-

acter as such is not changed, if the crossings are allowed under reason-

able conditions, and not so as to needlessly' obstruct the use of the

highways. In the sense in which the terms are used by publicists and

statesmen, free navigation is consistent with ferries and bridges across

a river for the transit of persons and merchandise as the necessities

and convenience of the communit}' may require. In Palmer v. Com-
missioners of Cuyahoga County we have a case in point. There appli-

cation was made to the Circuit Court of the United States in Ohio for

an injunction to restrain the erection of a drawbridge over a river in

that State on the ground that it would obstruct the navigation of the

stream and injure the property of the plaintiff. The application was
founded on the provision of the fourth article of the ordinance men-
tioned. The court, which was presided over bj- Mr. Justice McLean,
then having a seat on this bench, refused the injunction, observing

that " This provision does not prevent a State from improving the

navigableness of these waters, by removing obstructions, or by
dams and locks, so increasing the depth of the water as to extend
the line of navigation. Nor does the ordinance prohibit the construc-

tion of any work on the river which the State may consider important

to commercial intercourse. A dam ma}' be thrown over the river, pro-

vided a lock is so constructed as to permit boats to pass with little or

no dela}', and without charge. A temporary delay, such as passing a

lock, could not be considered as an obstruction prohibited by the Ordi-

nance." And again :
" A drawbridge across a navigable water is not

an obstruction. As this would not be a work connected with the

navigation of the river, no toll, it is supposed, could be charged for the

passage of boats. But the obstruction would be only momentarj', to
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raise the draw ; and as such a work may be very important in a gen-

eral intercourse of a community, no doubt is entertained as to the

power of the State to make the bridge." 3 McLean, 226. The same

observations may be made of the subsequent legislation of Congress

declaring that navigable rivers within the Territories of the United

States shall be deemed public highways. Sect. 9 of the Act of May
18, 1796, c. 29 ; sect. 6 of the Act of March 26, 1804, c. 35.

As to the appropriations by Congress, no mone}- has been expended on

the improvement of the Chicago River above the first bridge from the

lake, known as Rush Street Bridge. No bridge, therefore, interferes

with the navigation of any portion of the river which has been thus im-

proved. But, if it were otherwise, it is not perceived how the improve-

ment of the navigability of the stream can affect the ordinary means of

crossing it by ferries and bridges. The free navigation of a stream

does not require an abandonment of those means. To render the ac-

tion of the State invalid in constructing or authorizing the construction

of bridges over one of its navigable streams, the general government

must directly interfere so as to supersede its authority and annul what

it has done in the matter.

It appears from the testimony in the record that the money appropri-

ated by Congress has been expended almost exclusively upon what is

known as the outer harbor of Chicago, a part of the lake surrounded by

breakwaters. The fact that formerly a light-house was erected where

now Rush Street Bridge stands in no respect affects the question. A
ferry was then used there ; and before the construction of the bridge

the site as a light-house was abandoned. The existing light-house is

below all the bridges. The improvements on the river above the first

bridge do not represent any expenditure of the government.

From any view of this case, we see no error in the action of the court

below, and this decree must accordingly be Affinned}

1 In Miller v. Manor of N. Y. et al., 109 U. S. 385 (1883), on an appeal from the

Circuit Court of the United States for the Southern District of New York, from a

decree dismi.«sing the plaintiff's bill for an abatement as a nuisance of the great

" Brooklyn Bridge" across the East Kiver from the city of New York, it appeared that

the bridge had been authorized by statutes of New York of 1867 and 1869, and by an

Act of Congress of 1869. In affirming the decree, the court (Field, J.) said :
" The

bridge, being constructed in accordance with tlie legislation of both the State and

Federal governments, must be deemed a lawful structure. It cannot, after such legisla-

tion, be treated as a public nuisance ; and however mucli it may interfere with the public

riglit of navigation in the East Biver, and thereby affect the profits or business of pri-

vate persons, it cannot, on that ground, be tlie subject of complaint before the courts.

The plaintiff is not deprived of his property nor of the enjoyment of it ; nor does he

from that cause suffer any damage different in character from tlie rest of the public.

He alleges that bis business of a warehouse-keeper on the banks of the river above tlie

bridge will be in some degree lessened by the delay attending the passage under it of

vessels with liigh masts. The inconvenience and possible loss of business from tiiis

cause are not different from that which others on the banks of the river above the bridge

may suffer. P^very public improvement, whilst adding to the convenience of the

people at large, affects more or less injuriously the interests of some. A new channel

of commerce opened, turning trade into it from other courses, may affect the business
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and interests of persons who live ou the old routes. A new mode of transportation

n»ay render of little value old conveyances. Every railway in a new country inter-

feres with the business of stage coaclies and side way taverns; and it would not be

more absurd for their owners to complain of, and object to, its construction than for

parties on the banks of the Eaat Kiver to complain of and object to the improvement

which connects the two great cities ou the harbor of New Yorlc.

" Several cases have been before tliis court relating to bridges over navigable waters

of the United States, in which questions were raised as to the authority by wliich the

bridges could be constructed, the extent to which they could be permitted to obstruct

the free navigation of tlie waters, and the right of private parties to interfere witli their

construction or continuance. In these cases all the questions presented in the case at

bar have been considered and determined, and what we hereafter say in this opinion

will be little more than a condensation of what was there declared. The power

vested in Congress to regulate commer^-* with foreign nations and among the several

States includes the control of the navigable waters of the United States so far a.s may

be necessary to insure their free navigation ; and by ' navigable waters of the United

States ' are meant such as are navigable iu fact, and which by themselves or their con-

nection with other waters form a continuous channel for commerce with foreign coun-

tries or among the States. The Daniel Ball, 10 Wall. r)57. East Kiver is such a

navigable water. It enters the harbor of New York and connects it with Long Island

Sound. Whatever, therefore, may he necessary to preserve or improve its ua\igation

the general government may direct ; and to that end it can determine what shall and

what shall not be deemed an interference with, or an obstruction to, such navigation."

In Cardwell v. American Bridge Co., 113 U. S. 205 (1885), under an Act of the

Legislature of California, a bridge had been built across the American River, below

the town of Folsom, iu that State. That river was navigable for small steamboats and
barges for thirty miles fro n its mouth at the Sacramento River, up to the town of

Folsom, and thus furnished a navigable outlet to other States and countries. The
plaintiff, a land-owner on the river below Folsom and above the bridge, owned a steam-

boat and other vessels, and was seriously impeded, as he alleged, in his commercial
operations. He filed a bill praying for an injunction against maintaining the bridge

without a draw. It had no draw, and its height above extreme low water was fourteen

feet, and above extreme high water five feet. The defendant demurred. On an ap-

peal from a decree dismissing the bill, in affirming the decree, the court (Field, J.)

said :
" The questions thus presented are neither new nor difficult of solution. Except

in one particular, they have been considered and determined in many cases, of which the

most important are Wilson v. Blackbird Creek Marsh Co., 2 Pet. 245 ; Pennsi/lrania v.

Wheeling Bridge Co., 13 How. 518, 564 ; Gi/man v. Philadelphia, 3 Wall. 713 ; Pound v.

Tnrrk, 95 U. S. 459 ; Escanaba Co. v. Chicago, 107 U. S. 678, and Afiller v. Mayor ofNew
York, 109 U. S. 385. In these cases the control of Congress over navigable waters
within the States so as to preserve their free navigation under the commercial clause of

the Constitution, the power of the States within which they lie to authorize the construc-

tion of bridges over them until Congress intervenes and .supersedes their authority, and
the right of private parties to interfere with their construction or continuance, have
been fully considered, and we are entirely satisfied with the soundness of the conclusions

reached. They recognize the full power of the States to regulate within their limits

matters of internal police, which embraces, among other things, the construction, re-

pair, and maintenance of roads and bridges, and the establishment of ferries ; that the

States are more likely to appreciate the importance of these means of internal commu-
nication and to provide for their proper management, than a government at a distance;

and that, as to bridges over navigable streams, their power is subordinate to that of
Congress, as an Act of the latter body is, by the Constitution, made the supreme law
of the land ; but that until Congress acts on the subject their power is plenary. When
Congress acts directly with reference to the bridges authorized by the State, its

will must control so far as may be necessary to secure the free navigation of the
Btreams. . . .

" These cases illustrate the general doctrine, now fully recognized, that the com-
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mercial power of Congress is exclusive of State authority only when the subjects upon
which it is exerted are national in their cliaracter, and admit and require uniformity of

regulations affecting alike all the States ; and that when the subjects within that power
are local in their nature or operation, or constitute mere aids to commerce, the States

may provide for their regulation and management, until Congress intervenes and
supersedes their acti(ju.

" The complainant, however, contends that Congress has intervened and expressed its

will on this subject by a clause in the Act of September 9, 1850 (9 Stat. 452), admitting
California as a State into the Union. ['Ihis clause is substantially the sanje as that in

the Ordinance of 1787, discussed in Escuuuba Co. v. Chicaqo, sujira, p. 2002. The court

comments upon that case and Pound v. Turck, supra, p. 1978, and proceeds as follows
;]

" The clause, therefore, in the Act admitting California, quoted above, upon which
the complainant relies, must be considered, according to tliese decisions, as in no way
impairing the power which tlie State could exercise over the subject if the clause had
no existence. But iudei)eudently of this consideration, we do not think the clause

itself requires the construction which the court below placed upon it, and which coun-

sel urges so earnestly for our consideration. That court held that the clause contains

two provisions,— one, that tiie navigable waters shall be a common highway to the

inhabitants of the State as well as to citizens of the United States ; and the other,

that they shall be forever free from any tax, impost, or duty therefor ; that these pro-

visions are separate and distinct, and that one is not an adjunct or amplification of tlie

other. Possibly some support is given to that view by language used in the opin-

ion in Escaiiaba Co. v. Chicugo. In that case all the bridges over the Chicago Kiver

had draws for the passage of vessels, and we there held that a bridge constructed with

a draw could not be regarded within the Ordinance of 1787 as an obstruction to the

navigation of the stream. We were not required to express any further opinion as to

the meaning of the ordinance. But upon the mature and careful consideration which

we have given in this case to the language of the clause in the Act admitting Cali-

fornia, we are of opinion that, if we treat the clause as divisible into two provisions,

thev mnst be construed together as having but one object, namely, to insure a high-

way equally open to all without preference to any, and unobstructed by duties or tolls,

and thus prevent the use of the navigable streams by private parties to the exclusion

of the public, and the exaction of any toll for their navigation ; and that the clause

contemplated no other restriction upon tlie power of the State in authorizing the

construction of bridges over them whenever such construction would promote the con-

venience of the public. The Act admitting California declares that she is 'admitted

into the Union on an equal footing with the original States in all respects whatever.'

She was not, therefore, shorn by the clause as to navigable waters within her limits of

any of the powers which the original States possessed over such waters within their

limits. Decree affirmed."

In Huse v. Glover, 119 U. S. 543, 548 (1886), the State of Illinois had improved the

navigation of the Illinois River by constructing a lock and dam, and proceeded to charge

tolls for the use of them. In sustaining the right of the State to do this, the court

(Field, J.) said : "The exaction of tolls for passage through the locks is as compen-

sation for the use of artificial facilities constructed, not as an impost upon the

navigation of the stream. The provision of the clause that the navigable streams

should be highways without any tax, impost, or duty, has reference to their navigation

in their natural state. It did not contemplate that such navigation might not be im-

proved bv artificial means, by the removal of obstructions, or by tiie making of dams

for deepening the waters, or by turning into the rivers waters from other streams to

increase their depth. For outlays caused by snch works the State may exact reasona-

ble tolls. They are like charges for the use of wharves and docks constructed to

facilitate the landing of persons and freight, and the taking them on board, or for the

repair of vessels.

" The State is interested in the domestic as well as in the interstate and foreign com-

merce conducted on the Illinois Uiver, and to increase its facilities, an<l thus augment

its growth, it has full power. It is only when, in the judgment of Congress, its action
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is deemed to encroach upon the navigation of the river as a means of interstate and

foreign commerce, that that body may interfere and control or supersede it. If, in the

opiniou of the State, greater benefit would rasult to her commerce by the improvements

made, than by leaving the river iu its natural state, — and on that point the State must

necessarily determine for itself,— it may authorize them, although increased incon-

venience and expense may thereby result to the business of individuals. The private

inconvenience must yield to the public good. The opening of a new Iiighway, or tlie

improvement of an old one, the building of a railroad, and many other works, in which

the public is interested, may materially diminish business in certain quarters and

increase it in others
;
yet, for the loss resulting, the sufferers have no legal ground of

complaint. How tlie highwa3's of a State, whether on land or by water, shall be best

improved for the public good is a matter for State determination, subject always to

the right of Congress to interpose iu the case.« mentioned. Spooner v. McConnell,

1 McLean, 337 ; Kellogg v. Union Co., 12 Conn. 7 ; Thames Bank v. Lovell, 18 Conn.

500; s. c. 46 Am. Dec. 332 ; McReynolds v. Smallhouse, 8 Bush, 447."

In a similar case. Sands v. Manistee River Imp. Co., 123 TJ. S. 288, 295 (1887), the

court (Field, J.) said :
" The Manistee River is wholly within the limits of Michigan.

The State, therefore, can authorize any improvement which in its judgment will

enhance its value as a means of transportation from one part of the State to another.

The internal commerce of a State— that i.s, the commerce which is confined wholly

within its limits— is as much under its control as foreign or interstate commerce is

under the control of the general government ; and, to encourage the growth of this

commerce and render it safe, the States may provide for the removal of obstructions

from their rivers and harbors, and deepen their channels, and improve them in other

ways, if, as is said in Countn of Mobile v. Kimball, the free navigation of those waters,

as permitted under the laws of the United States, is not impaired, or any system for the

improvement of their navigation provided by the general government is not defeated.

102 U. S. 691, 699. And to meet the cost of such improvements, the States may levy a
general tax or lay a toll upon all who use the rivers and harbors as improved. The
improvements are, in that respect, like wharves and docks constructed to facilitate

commerce in loading and unloading vessels. Huse v. Glover, 119 U. S. 543, 548.

Regulations of tolls or charges in such cases are mere matters of administration,

under the entire control of the State."

In Harman v. Chicago, 147 U. S. 396 (1893), on error to the Supreme Court of

Illinois, there was an action against the city of Chicago, Illinois, to recover the sum of

three hundred dollars paid by the plaintiff on compulsion, and under protest, for

licenses for twelve steam tugs of which he was the manager and owner.
On the trial of the case the issues were found for the defendant ; thereupon an appeal

was taken to the appellate court for the First District of the State of Illinois, and there
witliout argument the judgment was affirmed, and then an appeal was taken by the
plaintiff to the Supreme Court of the State. Upon a hearing before that court the
judgment to the court below was reversed, and the ordinance of the city declared to be
invalid ; but upon petition a rehearing was granted, and tlie case was reargued. After
such reargumeut the judgment previously rendered by the court was set aside, and
the judgment of tlie appellate court was affirmed". The plaintiff tliereupon brought
the case to this court upon a writ of error. Mr. C. E. Kremer and Mr. D. J. Schuyler,
for plaintiff in error ; Mr. John S. Miller, for defendant in error.

Mr. Justice Field, after stating the case, delivered the opinion of the court.

The question presented for determination is the validity of the ordinance of the city

of Chicago exacting a license from the plaintiff for the privilege of navigating the
Chicago River and its branches by tug-boats owned and controlled by him. The
Chicago River is a navigable stream, and its waters connect with the harbor of Chicago,
and the vessels navigating the river and harbor have access by them to Lake Michigan,
and the States bordering on the lake and connecting lakes and rivers. The tugs in

question, from the owner of which the license fees were exacted, were enrolled and
licensed in the coasting trade of the United States, under the provisions of the
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Revised Statutes prescribing tlie conditions of such license and enrolment. The
license is in the form contained in section 4321 of the lievised Statutes, in Title L,

under the head of " The Regulations of Vessels in Domestic Commerce." . . .

[Tlie court here states the fonn and effect of the coasting license, and quotes from

Gibbons V. Ocjden, supra, p. 1800, and Foster v. Ddvevpori, 22 How. 244.]

This ordinance is, therefore, plainly and palpably in conflict with the exclusive power

of Congress to regulate commerce, interstate and foreign. The steam tngs are not con-

fined to any one particular locality, but may carry on the trade for which they are licensed

in any of the ports and navigable rivers of the United States. Tliey may pass from tlie

river and harbor of Chicago to any port on Lake Michigan, or other lakes and rivers

connected therewith. As justly observed by counsel : The citizen of any of the States

bordering on the lakes who with his tug-boat, also enrolled and licensed for the coasting

trade, may wish to tow his or his neighbor's vessel, must, according to the ordinance,

before he can tow it into Chicago River, or any of its branches, obtain a license from

the city of Chicago to do so. The license of the United States would be insufficient to

give him free access to those waters . . . [Here follows a statement of Moran v.

N. 0., supra, p. 1904 n., with quotations.]

In the light of these decisions, and many others to the same effect might be cited,

there can be no question as to the invalidity of the ordinance under consideration,

unless its validity can be found in the alleged expenditures of the city of Chicago iu

dee]>ening and improving the river. It is upon such alleged ground that the court

below sustained the judgment and upheld the validity of tlie ordinance, and it is upon

that ground that it is souglit to support the judgment in this court.

The decisions of this court in Httse v. Glover, 119 U. S. 543, and in Sands v. Maii-

istee Hirer Improvement Co., 123 U. S. 288, are particularly referred to and relied upon.

The attempt is made to assimilate the present case to those cases from the fact that it is

conceded that the Chicago River is from time to time deepened for navigation pur-

poses bv dredging under the direction and at the expense of the city. The license fee

provided for in the ordinance of the city is treated as in the nature of a toll or com-

pensation for the expenses of deepening the river. But the plain answer to this posi-

tion is that the license fee is not exacted upon any such ground, nor is any suggestion

made that any special benefit has arisen or can arise to the tngs in question by tlie

alleged deepening of the river. The license is not exacted as a toll or compensation

for any specific improvement of the river, of which the steam barges or tugs have the

benefit, but is exacted for the keeping, use or letting to hire of any steam tug, or barge

or tow-boat, for tow^ing vessels or craft into the Chicago River, its branches and slips con-

nected therewith. The business of the steam barge or tow-boat is to aid the movement
of vessels in the river and its branches, and adjacent waters ; that is, to aid the com-

merce in which such vessels are engaged. [Here follows a reference to Foster v.

Davenport, uhi supra, and a statement, Avith quotations, of Hiise v. Glover, 119 U. S. 543.

The opinion then proceeds :]

That case differs essentially from the one before us. It pointed out distinctly the

nature of the improvement ; the benefit whicli it extended to vessels was readily

perceptible, and no principle was violated, and no control of Congress over commerce,

interstate or foreign, was impaired thereby. Congress, by its contribution to the wurk,

had assented to it. The navigation of the river was improved and facilitated, and those

thus benefited were required to pay a reasonable toll for the increased facilities afforded.

Nothing of this kind is mentioned for consideration in the ordinance of Chicago. Tlie

license fee is a tax for the use of navigable waters, not a charge by way of compensation

for any specific improvement. The grant to the city under which the ordinance was

passed is a general one to all municipalities of tlie State. Waters navigable in them-

selves in a State, and connecting witli otiier navigable waters so as to form a waterway

to other States or foreign nations, cannot be olistructed or impeded so as to impair,

defeat, or place any burden upon a right to their navigation granted by Congress

Such right the defendants had from the fact that their steam barges and tow-boats

were enrolled and licensed, as stated, under the laws of the United States.

The case of Sands v. Manistee River Improvement Co., 123 U. S. 288, does not have

any bearing upon the case under consideration. . . . No legislation of Congress was,
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GLOUCESTER FERRY COMPANY v. PENNSYLVANIA.

Supreme Court of the United States. 1885.

[114 U.S. 196.]

In March, 1865, the Gloucester Ferr}- Company, the plaintiff in error

here, was incorporated l)y the Legislature of New Jersey to establish a

steamboat ferry from the town of Gloucester, in tliat State, to the city

of Philadelphia, in Pennsylvania, with a capital stock of $50,000, divided

into shares of $50 each. During that year it established, and has ever

since maintained, a ferry between those places, across the river Dela-

ware, leasing or owning steam ferr^'-boats for that purpose. At each

place it has a slip or dock on which passengers and freight are received

and landed ; the one in Gloucester it owns, the one in Philadelphia it

leases. Its entire business consists in ferrying passengers and freight

across the river between tliose places. It has never transacted an}^

other business. It does not own, and has never owned, any propert}',

real or personal, in the city of Philadelphia other than the lease of the

slip or dock mentioned. All its other property consists of certain real

estate in the county of Camden, New Jerse}', needed for its business,

and steamboats engaged in ferr-age. These boats are registered at the

port of Camden, New Jerse\'. It has never owned any boats regis-

tered at a port of Pennsylvania, and its boats are never allowed to

remain in that State except so long as ma}' be necessary to discharge

and receive passengers and freight.

In Julv, 1880, the Auditor-General and the Treasurer of the State of

Pennsylvania stated an account against the company' of taxes on its

capital stock, based upon its appraised value, for the j^ears 1865 to

1879, both inclusive, finding the amount of $2,593.96 to be due the

Commonwealth. From this finding an appeal was taken to the Court

of Common Pleas of Philadeli)hia, and was tliere heard upon a case

stated, in which it was stipulated that, if the court were of opinion that

the company was liable for the tax, judgment against it in favor of tlie

Commonwealth should be entered for the above amount ; but if the

court were of opinion that the company was not liable, judgment should

be entered in its favor.

A statute of Pennsylvania, passed .June 7, 1879, " to provide revenue

b}' taxation," in its fourth section enacted as follows: [In substance

that all corporations, domestic or foreign, doing business or employing

capital in Pennsylvania, with certain exceptions, shall be taxed at cer-

by the statute of Michigan, in that case interfered with, nor any right conferred, under
the legislation of Congress, in the navigation of the river by licensed or enrolled

vessels, impaired, defeated, or burdened in any respect. It was the improvement of a
river wholly within the State, and, therefore, until Congress took action on the subject,

wholly under the control of the authorities of the State. County of Mobile v. Kimball,

102 U. S. 691, 699 ; Escanaba Co. v. Chicago, 107 U. S. 678. Judgment reversed.

Compare s. c. below, 140 111. 374.— Ed.
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tain specified rates.] It was under the authority of this Act that the

taxes in question were stated against the company by the Auditor-

General and the State Treasurer.

The Court of Common Pleas held that the taxes could not be lawfully

levied, for there was no other business carried on by the company in

Pennsylvania except the landing and receiving of passengers and freight,

which is a part of the commerce of the country, and protected by the

Constitution from the imposition of burdens bj- State legislation. It,

therefore, gave judgment in favor of the compan}'. The case being

carried on a writ of error to the Supreme Court of the State, the judg-

ment was reversed and judgment ordered in favor of the Commonwealth
for the amount mentioned. To review this latter judgment, the case

was brought here.

Mr. John G. Johnson and Mr. Morton P. Henry, for plaintiff in

error ; Mr. Robert Snodgrass, Deputy Attorney-General of Pennsyl

vania, for defendant in error.

Mr. Justice Field delivered the opinion of the court. He stated

the fact& as above recited, and continued :
—

The Supreme Court of the State, in giving its decision in this case,

stated that the single question presented for consideration was whether

the company did business within the State of Pennsylvania during the

period for which the taxes were imposed ; and it held that it did do

business there because it landed and received passengers and freight

at its wharf in Philadelphia, observing that its whole income was de-

rived from the transportation of freight and passengers from its wharf

at Gloucester to its wharf at Philadelphia, and from its wharf at Phila-

delphia to its wharf at Gloucester ; that at each of these points its main

business, namely, the receipt and landing of freight and passengers,

was transacted ; that for such business it was dependent as much upon

the one place as upon the other ; that, as it could hold the wharf at

Gloucester, which it owned in fee, only b}' purchase b3' virtue of the

statutor}' will of the Legislature of New Jersey, so it could hold by

lease the one in Philadelphia onl}" b}- the implied consent of the legisla-

ture of the Commonwealth; and that, therefore, it "was dependent

equally, not onl}' for its business, but its power to do that business,

upon both States, and might, therefore, be taxed b}- both." 98 Penn.

St. 105, 116.

As to the first reason thus expressed, it maj' be answered that the

business of landing and receiving passengers and freight at the wharf

in Philadelphia is a necessary incident to, indeed is a part of, their

transportation across the Delaware River from New Jerse}'. Without

it that transportation would be impossible. Transportation implies

the taking up of persons or propert}' at some point and putting them
down at another. A tax, therefore, upon such receiving and landing

of passengers and freight is a tax upon their transportation ; that

is, upon the commerce between the two States involved in such

transportation.
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It matters not that the transportation is made in ferry-boats, which

pass between the States ever}- hour of the da}-. The means of trans-

portation of persons and freight between the States does not change

the character of the business as one of commerce, nor does the time

within which the distance between the States ma}- be traversed. Com-

merce among the States consists of intercourse and ti-affic between their

citizens, and includes the transportation of persons and property, and

the navigation of public waters for that jjurpose, as well as the pur-

chase, sale, and exchange of commodities. The power to regulate that

commerce, as well as commerce witli foreign nations, vested in Con-

gress, is the power to prescribe the niles by which it shall be governed,

that is, the conditions upon which it shall be conducted ; to determine

when it shall be free and when subject to duties or other exactions.

The power also embraces within its control all the instrumentalities by

which that commerce may be carried' on, and the means by which it

may be aided and encouraged. The subjects, therefore, upon which

the power may be exerted are of infinite variety. While with reference

to some of them, which are local and limited in their nature or sphere

of operation, the States may prescribe regulations until Congress inter-

venes and assumes control of them
;

yet, when they are national in

their character, and require uniformity of regulation affecting alike all

the States, the power of Congress is exclusive. Necessarily that power

alone can prescribe regulations which are to govern the whole country.

And it needs no argument to show that the commerce with foreign na-

tions and lietween the States, which consists in the transportation of

persons and property between them, is a subject of national character,

and requires uniformity of regulation. Congress alone, therefore, can

deal with such transportation ; its non-action is a declaration that it

shall remain free from burdens imposed by State legislation. Other-

wise, there would be no protection against conflicting regulations of

different States, each legislating in favor of its own citizens and pro-

ducts, and against those of other States. It was from apprehension

of such conflicting and discriminating State legislation, and to secure

uniformity of regulation, that the power to regulate commerce with

foreign nations and among the States was vested in Congress.

Nor does it make any difference whether such commerce is carried

on by individuals or by corporations. Welton v. Missouri^ 91 U. S.

275 ; Mobile v. Kimball, 102 U. S. 691. - As was said in Paul v. Vir-

ginia, 8 Wall. 168, at the time of the formation of the Constitution, a

large part of the commerce of the world was carried on by corporations
;

and the East India Company, the Hudson Bay Company, the Hamburgh
Company, the Levant Company, and the Virginia Compan}' were men-
tioned as among the corporations which, from the extent of their opera-

tions, had become celebrated throughout the commercial world. The
grant of power is general in its terms, making no reference to the

agencies by which commerce may be carried on. It includes commerce
by whomsoever conducted, whether by individuals or by corporations-
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At the present da}-, nearly all enterprises of a commercial character,

requiring for their successful management large expenditures of mone}',

are conducted b}' corporations. The usual moans of transportation on

the public waters, where expedition is desired, are vessels propelled

by steam ; and the ownership of a line of such vessels generally re-

quires an expenditure exceeding the resources of single individuals.

P^xcept in rare instances, it is only by associated capital furnished b}-

persons united in corporations, that the requisite means are provided

for such expenditures.

As to the second reason given for the decision below, that the com-

pan}- could not lease its wharf in Philadelphia except by the implied

consent of the legislature of the Commonwealth, and thus is dependent

upon the Commonwealth to do its business, and therefore can be taxed

there, it may be answered that no foreign or interstate commerce can

be carried on with the citizens of a State without the use of a wharf, or

other place within its limits on which passengers and freight can be

landed and received, and the existence of power in a State to impose a

tax upon the capital of all corporations engaged in foreign or interstate

commerce for the use of such places would be inconsistent with and en-

tirely subversive of the power vested in Congress over such commerce.

Nearly all the lines of steamships and of sailing vessels between the

United States and England, France, German}', and other countries of

Europe, and between the United States and South America, are owned

by corporations ; and if by reason of landing or receiving passengers

and freight at wharves, or other places in a State, they can be taxed

by the State on their capital stock on the ground that they are thereby

doing business within her limits, the taxes which may be imposed may
embarrass, impede, and even destroy such commerce with the citizens

of the State. If such a tax can be levied at all, its amount will rest in

the discretion of the State. It is idle to say that the interests of the

State would prevent oppressive taxation. Those engaged in foreign

and interstate commerce are not bound to trust to its moderation in

that respect ; they require security. And they ma}- rely on the power

of Congress to prevent any interference by the State until the act of

commerce, the transportation of passengers and freight, is completed.

The only interference of the State with the landing and receiving of

passengers and freight, which is permissible, is confined to such meas-

ures as will prevent confusion among the vessels, and collision between

them, insure their safety and convenience, and facilitate the discharge

or receipt of their passengers and freight, which fall under the general

head of port regulations, of which we shall presently speak. . . .

It is true that the property of corporations engaged in foreign or

interstate commerce, as well as the property of corporations engaged

in other business, is subject to State taxation, provided always it be

within the jurisdiction of the State. As said by Chief Justice Marshall

in McCulloch v. Maryland, 4 Wheat. 316, 429, "all subjects over

which the sovereign power of a State extends are objects of taxation

;
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but those over which it does not extend are, upon the soundest princi-

ples, exempt from taxation. This proposition may almost be pro-

nounced self-evident." . . .

In the recent case of Commonwealth of Pennsylvania v. Standard

Oil Co., 101 Penn. St. 119, the liability of foreign corporations doing

business within that State is elaborateh* considered b}' its Supreme

Court. The corporation was doing business there, and it was con-

tended on the part of the Commonwealth that the tax should be im-

posed upon all of the capital stock of the company ; while on the other

side it was urged that only so much of the stock was intended, by the

statute, to be taxed as was represented by property of the company in-

vested and used in the State. In giving its decision the court said that

it had been repeatedly decided and was settled law that a tax upon the

capital stock of a company is a tax upon its propert}' and assets (citing

to that effect a large number of decisions) ; that it was undoubtedly

competent for the legislature to lay a franchise or license tax upon for-

eign corporations for the privilege of doing business within the State,

but that the tax in that case was in no sense a license tax ; that the

State had never granted a license to the Standard Oil Company to do
business tliere, but merely taxed its property, that is, its capital stock,

to the extent that it brought such property within its borders in the

transaction of its business ; that the position of the Commonwealth,
that a foreign corporation entering the State to do business' brought

its entire capital, was ingenious but unsound ; that it was a funda-

mental principle that, in order to be taxed, tlie person must have a

domicil in the State, and the thing must have a sitics therein ; that per-

sons and property in transitu could not be taxed ; that the domicil of

a corporation was in the State of its origin and it could not emigrate

to another sovereignty ; that the domicil of the Standard Oil Compan}'
was in Ohio, and when it sent its agents into the State to transact

business it no more entered the State in point of fact than any otlier

foreign corporation, firm, or individual who sent an agent there to

open an office or branch house, nor brought its capital there construc-

tively ; that it would be as reasonable to assume that a business firm

in Ohio brought its entire capital there because it sent its agent to

establish a branch of its business, as to hold that the Standard Oil

Company, by employing certain persons in the State to transact a por-

tion of its business, thereby brought alb its property or capital stock

within the jurisdiction of the State ; that there was neither reason nor

authority for such a proposition ; that the company was taxable only

to the extent that it brought its property within the State ; and that

its capital stock, as mentioned in the Act of the Legislature, must be

construed to mean so much of the capital stock as was measured by
the property actually brouglit within the State by the company in tlie

transaction of its business. The justice who delivered the opinion of

the court added, speaking for himself, that he conceded the power of

the Commonwealth to exclude foreign corporations altogether from her
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borders, or to impose a license tax so heav}- as to amount to the same

thing ; but he denied, great and searching as her taxing power is, that

she could tax either persons or propert}' not within her jurisdiction.

" A foreign corporation," he said, •' has no doraicil hero, and can have

none ; hence it cannot be said to draw to itself the constructive posses-

sion of its property located elsewhere. There are a large number of

foreign insurance companies doing business here under license from the

State. Some of them have a very large capital. It is usually invested

at the domicil of the company'. If the i)osition of tlie Commonwealth is

correct, she can tax the entire property of the Royal Insurance Com-
pany, although the same is located almost wholly in England, or the

assets of the New York Mutual, located in New York."

Under this decision there is no proj^erty held by the Gloucester Ferrj'

Company, which can be the subject of taxation in Pennsylvania, except

the lease of the wharf in that State. Whether that wharf is taxed to

the owner or to the lessee it matters not, for no question here is in-

volved in such taxation. It is admitted that it could be taxed by the

State according to its appraised, value. The ferry-boats of the company

are registered at the port of Camden in New Jersey, and according to

the decisions in Mays v. The. Pacific Mail Steamship Co., and in

Morgan v. Parham^ they can be taxed only at their home port. Ac-

cording to the decision in the Standard Oil Company case, and hy the

general law on the subject, the company has no domicil in Pennsyl-

vania, and its capital stock representing its property is held outside of

its limits. It is solel}-, therefore, for the business of the company in

landing and receiving passengers at the wharf in Philadelphia that the

tax is laid, and that business, as alread3' said, is an essential part of

the transportation between the States of New Jersey and Pennsylvania,

which is itself interstate commerce. While it is conceded that the prop-

erty in a State belonging to a foreign corporation engaged in foreign

or interstate commerce ma3- be taxed equall}- with like property of a

domestic corporation engaged in that business, we are clear that a tax

or other burden imposed on the property of either corporation because

it is used to carr}' on that commerce, or upon the transportation of per-

sons or property, or for the navigation of the public waters over which

the transportation is made, is invalid and void as an interference with,

and an obstruction. of, the power of Congress in the regulation of such

commerce. This proposition is supported by many adjudications. . . .

[Here the court comments upon Gibbons v. Ogden., supra, p. 1799,

Steamship Co. v. Port Wardens, 6 Wall. 31, The State Freight Tax,

15 Wall. 232, and Henderson v. Mayor of JV. Y., sujjra, p. 1961.]

These cases would seem to be decisive of the character of the business

which is the subject of taxation in the present case. Receiving and

landing passengers and freight is incident to their transportation. With-

out both there could be no such thing as their transportation across the

river Delaware. The transportation, as to passengers, is not completed

until, as said in the Henderson case, they are disembarked at the pier
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of the city to which they are carried ; and, as to freight, until it is

lauded upon such pier. And all restraints b}' exactions in the form of

taxes upon such transportation, or upon acts necessary to its comple-

tion, are so many invasions of the exclusive power of Congress to regu-

late that portion of commerce between the States.

The cases where a tax or toll upon vessels is allowed to meet the

expenses incurred in improving the navigation of waters traversed by

them, as b}' the removal of rocks, the construction of dams and locks

to increase the depth of water and thus extend the line of navigation,

or the construction of canals arornd falls, rest upon a different princi-

ple. The tax in such cases is considered merely as compensation for

the additional facilities thus provided in the navigation of the waters.

Kellogg v. Union Co., 12 Conn. 7; Thames Bank v. Lovell, 18 Conn.

500 ; McReynolds v. Smallhouse, 8 Bush. 447.

Upon similar grounds, what are termed harbor dues or port charges,

exacted by the State from vessels in its harbors, or from their owners,

for other than sanitary purposes, are sustained. We say for other than

sanitary purposes ; for the power to prescribe regulations to protect the

health of the communit}*, and prevent the spread of disease, is incident

to all local municipal authority, however much such regulations may
interfere with the movements of commerce. But, independentlj- of such

measures, the State may prescribe regulations for the government of

vessels whilst in its harbors ; it may provide for their anchorage or

mooring, so as to prevent confusion and collision ; it ma}- designate

the wharves at which the}' shall discharge and receive their passen-

gers and cargoes, and require their removal from the wharves when
not thus engaged, so as to make room for other vessels. It may ap-

point officers to see that the regulations are carried out, and impose

penalties for refusing to obe}' the directions of such officers ; and it may
impose a tax upon vessels sufficient to meet the expenses attendant

upon the execution of the regulations. The authority for establishing

regulations of this character is found in the right and duty of the

supreme power of the State to provide for the safet}', convenient use,

and undisturbed enjoyment of propert}' within its limits ; and charges

incurred in enforcing the regulations may properh' be considered as

compensation for the facilities thus furnished to the vessels. Yander-
hilt v. Adams, 7 Cowen, 349, 351. Should such regulations interfere

with the exercise of the commercial power of Congress, they may at

any time be superseded by its action. It was not intended, however,

by the grant to Congress to supersede or interfere with the power of

the States to establish police regulations for the better protection and
enjoyment of property. Sometimes, indeed, as remarked hy Mr. Coolej',

the line of distinction between what constitutes an interference with

commerce and what is a legitimate police regulation is exceedingly dim
and shadowy, and he adds :

" It is not doubted that Congress has the

power to go bejond the general regulations of commerce which it is

accustomed to establish, and to descend to the most minute directions
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if it shall be deemed advisable, and that to whatever extent ground

shall be covered by those directions, the exercise of State power is

excluded. Congress may establish police regulations as well as the

States, confining their operations to the subjects over which it is given

control by the Constitution ; but as the general police power can better

be exercised under the provisions of the local authority, and mischiefs

are not likely to spring therefrom so long as the power to arrest collision

resides in the National Congress, the regulations which are made b}-

Congress do not often exclude the establishment of others by the State

covering very many particulars." Cooley's Constitutional Limitations,

732.

The power of the States to regulate matters of internal police includes

the establishment of ferries as well as the construction of roads and

bridges. In Gibbons v. Ogden, Chief Justice Marshall said that laws

respecting ferries, as well as inspection laws, quarantine laws, health

laws, and laws regulating the internal commerce of the States, are

comi)onent parts of an immense mass of legislation, embracing ever}--

thing within the limits of a State not surrendered to the general govern-

ment ; but in this language he plainly refers to ferries entirely within

the State, and not to ferries transporting passengers and freight between

the States and a foreign countrj' ; for the power vested in Congress, he

says, comprehends every species of commercial intercourse between the

United States and foreign countries. No sort of trade, he adds, can be

carjied on between this country and another to which the power does

not extend ; and what is true of foreign commerce is also true of

commerce between States over the waters separating them. Ferries

between one of the States and a foreign country cannot be deemed,

therefore, beyond the control of Congress under the commercial power.

They ar-e necessarily governed b}' its legislation on the importation and

exportation of merchandise and the immigration of foreigners, that is,

are subject to its regulation in that respect ; and if the}' are not be\ond

the control of the commercial power of Congress, neither are ferries

over waters separating States. Congress has passed various laws

respecting such international and interstate ferries, the validity of

which is not open to question. It has provided that vessels used

exclusively as ferry-boats, carrying passengers, baggage, and mer-

chandise, shall not be required to enter and clear, nor shall their

masters be required to present manifests, or to paj' entrance or clear-

ance fees, or fees for receiving or certifying manifests; "but they

shall, upon arrival in the United States, be required to report such

baggage and merchandise to the proper officer of the customs, accord-

ing to law," Rev. Stat. § 2792 ; that the lights for ferry-boats shall

be regulated by such rules as the Board of Supervising Inspectors of

Steam Vessels shall prescribe, Rev. Stat. § 4233, Rule 7 ; that any

foreign railroad compan}- or corporation, whose road enters the United

States by means of a ferry or tug-boat, may own such boat, and that

it shall be subject to no other or different restrictions or regulations in
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such emploj'ment than if owned b\' a citizen of the United States, Rev.

Stat. § 4370 ; that the hull and boilers of every ferry-boat propelled by

steam shall be inspected, and provisions of law for the better secuiit}'

of hfe, which may be applicable to them, shall, b}- regulations of the

supervising inspectors, be required to be complied with before a certifi-

cate of inspection be granted ; and that they shall not be navigated

without a licensed engineer and a licensed pilot, Rev. Stat. § 4426.

It is true that, from the earliest period in the history of the govern-

ment, the States have authorized and regulated ferries, not only over

waters entirely within their limits, but over waters separating them

;

and it may be conceded that in many respects the States can more
advantageously manage such interstate ferries than the general govern-

ment ; and that the privilege of keeping a ferry, with a right to take

toll for passengers and freight, is a franchise grantable by the State,

to be exercised within such limits and under such regulations as may
be required for the safetj-, comfort, and convenience of the public.

Still the fact remains that such a ferry is a means, and a necessar}'

means, of commercial intercourse between the States bordering on

their dividing waters, and it must, therefore, be conducted without the

imposition by the States of taxes or other burdens upon the commerce
between them. Freedom from such impositions does not, of course, im-

ply exemption from reasonable charges, as compensation for the carriage

of persons, in the way of tolls or fares, or from the ordinary taxation to

which other property is subjected, any more than like freedom of trans-

portation on land implies such exemption. Reasonable charges for the

use of propety, either on water or land, are not an interference with

the freedom of transportation between the States secured under the

commercial power of Congress. Packet Co. v, JTeoknk, 95 U. S. 80

;

Packet Co. V. St. Louis, 100 U. S. 423; Vkksbnrg v. Tohin, 100

U. 8. 430 ; Packet Co. v. Catlettsbtoy, 105 U. S. 559 ; Transportation

Co. V. Parkersburg, 107 U. S. 691. That freedom implies exemption
from charges other than such as are imposed by way of compensation
for the use of the propert}- employed, or for facilities afforded for its use,

or as ordinary taxes upon the ^'alue of the property. How conflicting

legislation of the two States on the subject of ferries on waters dividing

them is to be met and treated, is not a question before us for considera-

tion. Pennsylvania has never attempted to exercise its ix)wer of estab-

lishing and regulating ferries across the Delaware River. Any one, so

far as her laws are concerned, is free, as we are informed, to establish such

ferries as he may choose. No license fee is exacted from ferry-keepei-s.

She merely exercises the right to designate the places of landing, as she

does the places of landing for all vessels engaged in commerce. The
question, therefore, respecting the tax in the present case, is notcom[)li-

cated by any action of that State concerning ferries. However great her

power, no legislation on her part can impose a tax on that portion of

interstate commerce which is involved in the transportation of pei-sons

and freight, whatever be the instrumentality by which it is carried on.
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It follows that upon the case stated the tax imposed upon the ferry

company was illegal and void.

The judgment of the Supreme Court of the State of Pennsylvania

must, therefore, be reversed, and the cause remanded for further pro-

ceedings in conformity with this opinion.^

BROWN ET AL. V. HOUSTON et al.

Supreme Court of the United States. 1885.

[114 U. S. 622.]

This was a suit in the nature of a bill in equity' to restrain the defend-

ants, who were defendants in error here, from collecting a tax, imposed

upon personal property' by the authorities of the State of Louisiana.

The facts which make the case are stated in the opinion of the court.

3fr. Charles W. Hortior^ for plaintiffs in error ; no argument or

brief, for defendants in error.

Mk. Justice Bradley delivered the opinion of the court.

This suit was brought by the plaintiffs in error in the Civil District

Court for the Parish of Orleans, State of Louisiana, 30th December,

1880, to enjoin the defendant, Houston, from seizing and selling a cer-

tain lot of coal belonging to the plaintiffs, situated in New Orleans.

They alleged in their petition that the}' were residents and did business

in Pittsburg, State of Pennsylvania ; that Houston, State tax collector

of the upper district of the Parish of Orleans, had officially notified

Brown «fe Jones, the agents of the plaintiffs in New Orleans, that they

(Brown & Jones) were indebted to the State of Louisiana in the sum

of $352.80, State tax for the year 1880 upon a certain lot of Pittsburg

coal, assessed as their property, and valued at $58,800 ; that they

(Brown & Jones) were delinquents for said tax, and that he, said tax

collector, was about to seize, advertise, and sell said coal to pay said

tax, as would appear b}' a copy of the notice annexed to the petition.

The plaintiffs alleged that they were not indebted to the State of

Louisiana for said tax ; that the}- were the sole owners of the coal, and

were not liable for any tax thereon, having paid all taxes legally due

for the year 1880 on said coal in Pennsylvania; and that the said coal

was simply under the care of Brown & Jones as the agents of the plain-

tiffs in New Orleans, for sale. They further alleged that said coal was

mined in Penns3ivania, and was exported from said State and imported

1 In Tncjwell et al. v. Eagle Pass. Ferry Co. 74 Texas, 480, 494 (1889), in sustain-

ing the right of the State to grant a ferry franchise on the Rio Grande River between

Texas and Mexico, the court (Gaines, J.), considers G/ouc. Ferrij Co. v. Pa. and also

Conwaji V. Taylor's Ex'r, sit/mi, p. 1906, and adds: "If the establishment of a ferry

over a river separating two States is not an interference with interstate commerce, the

establishment of one over a boundary between the State and a foreign country is not

an interference with foreign commerce."— Ed.
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into the State of Louisiana as their property, and was then (at the time

of the petition), and had always remained, in its original condition, and

never had been or become mixed or incorporated with other property in

the State of Louisiana. That when said assessment was made, the said

coal was afloat in the Mississippi River in the parish of Orleans, in the

original condition in which it was exported from Pennsylvania, and the

agents, Brown & .Jones, notified the board of assessors of the parish

that the coal did not belong to them, but to the plaintiffs, and was held

as before stated, and was not subject to taxation, and protested against

the assessment for that purpose. The plaintiflTs averred that the

assessment of the tax and any attempt to collect the same were illegal

and oppressive, and contrary to the Constitution of the United States,

Article 1, section 8, paragraphs 1 and 3, and section 10, paragraph 2
;

the}' therefore prayed an injunction to prevent the seizure and sale of

the coal, which, upon giving the requisite bond, was granted. ...
The defendant answered with a general denial, but admitting the

assessment of the tax and the intention to sell the property for pay-

ment thereof.

The plaintiffs, to sustain the allegations of their petition, produced

two witnesses. George F. Rootes testified that he was the general

agent and manager of the business of Brown & Jones in New Orleans
;

that when the assessment complained of was made, the firm had paid

the State taxes due upon their capital stock, and had paid State and

city licenses to do business for that 3'ear ; that, at the time of the

assessment of the tax in question, the coal upon which it was levied

was in the hands of Brown & Jones, as agents for the plaintiff's, for

sale, having just arrived from Pittsburg, Pennsylvania, by flat-boats,

and was on said boats in which it arrived and afloat in the Mississippi

River; tliat it was held b}' Brown & Jones to be sold for account of

the plaintiffs by the boat load, and that since then more than half of it

had been exported from this country on foreign steamships and the

balance sold into the interior of the State for plantation use by the

flat-boat load. Samuel S. Brown, one of the plaintiffs, testified that

the plaintiffs were the owners of the coal in question ; that it was
mined in plaintiffs' mine in Alleghen}' Count}', Pennsylvania ; that a

tax of two or more mills was paid on it in Pennsylvania as State tax

thereon, in the 3'ear 1880, being the tax of 1880 ; that a tax was also

paid on it to the County of Allegheny for the year 1880; that it was

shipped from Pittsburg, Pennsylvania, in 1880, and was received in

New Orleans in its original condition and in its original packages, and
still owned b}' the plaintiffs. No other proof was offered in the case.

The Louisiana statute of April 9, 1880, Act No. 77, under which tiie

assessment was made, provided as follows :
—

" Section 1. That for the calendar year 1880, and for each and ever}'

succeeding calendar year, there are hereby levied annual taxes, amount-

ing in the aggregate to six mills on the dollar of the assessed valuation

hereafter to be made of all property situated within the State of Louis-
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iana, except such as is expressly exempted from taxation by the (State)

Constitution."

The exemptions from taxation under the Constitution of Louisiana

do not affect the question.

Upon the case as thus made the District Court of tlie parish dissolved

the injunction and dismissed the suit. On appeal to the Supreme Court

of Louisiana, this judgment was affirmed, and the case is now here by

writ of error to the judgment of the Supreme Court. . . .

The constitutional questions here presented were argued in the Su-

preme Court of Louisiana, and in what manner the subject was viewed

by that court may be seen b}" the following extracts from its opinion,

Broicm v. Houston, 33 La, Ann. 843, filed as part of the judgment.

The court said :
—

"First. This Act [Act No. 77 of 1880] does not in its terms dis-

criminate against the products of other States or the propert3- of the

citizens of other States, but subjects all propert}- liable to taxation

found within the State, whether of its own citizens or citizens of other

States, whether imported from other States or produced here, to the

same rate of taxation. . . .

" Second. The coal in question was taxed in common with all other

property found within the State. We held in the case of City of
Netc Orleans v. -Eclipse Towboat Co., recently decided b^- us, but not

reported/ that the clause in the Federal Constitution giving to Con-

gress the power to regulate commerce with foreign nations and among

the States had no immediate relation to or necessar}- connection with

the taxing power of a State. Every tax upon property, it is true, may

affect more or less the operations of commerce, by diminishing the

profits to be derived from the subjects of commerce, but it does not for

that reason amount to a regulation of commerce within the meaning of

the Federal Constitution, and such is the doctrine laid down by the

Supreme Court of the United States. /State Tax on Bailway Gross

Receipts, 15 Wall. 284, at page 293. .. .

" Third. This tax cannot be regarded as a duty or impost levied b}'

the State on imi)orts. To give such a construction to it, and to recog-

nize the alleged prohibition contended for, would create an exemption

for all goods and merchandise and property of every kind and descrip-

tion brought into the State for sale or use, and by such construction

destroy a main source of revenue to the State. As we had occasion to

show in the case referred to, the word ' imports' used in the Constitu-

tion has been construed to apply not to property brought or imported

from other States of the Union, but solely to imports from foreign

countries. Woodruff v. Parham, 8 Wall. 123; Perveary. Common-
ivealth, 5 Wall. 475, 479. . .

."

In approaching the consideration of the case we will first take up the

1 Note by the Court. — The judgmeut in this case was reversed by this court in

Moranv. New Orleans, l\2\]. S. G9, 75.
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last objection raised b}' the plaintiff in error, namely, that the tax was

a dut}' on imports and exports. . . .

But in holding, with the decision in Woodruff v. Parham, that

goods carried from one State to another are not imports or exports

within the meaning of the clause which prohibits a State from laying

an}' impost or duty on imports or exports, we do not mean to be under-

stood as holding that a State ma}* levy import or export duties on goods

imported from or exported to anotiier State. We onl}' mean to say

that the clause in question does not prohibit it. Whether the laying

of such duties b}- a State would not violate some other provision of the

Constitution, that, for example, which gives to Congress the power to

regulate commerce with foreign nations, among the several States, and

with the Indian tribes, is a different question. This brings us to the

consideration of the second assignment of error, which is founded on

the clause referred to.

The power to regulate commerce among the several States is granted to

Congress in terms as absolute as is the power to regulate commerce with

foreign nations. If not in all respects an exclusive power ; if, in the

absence of Congressional action, the States ma\- continue to regulate

matters of local interest only incidentall}' affecting foreign and inter-

state commerce, such as pilots, wharves, harbors, roads, bridges, tolls,

freights, etc., still, according to the rule laid in Cooler/ v. Board of
Wardens of Philadelphia^ 12 How. 299, 319, the power of Congress

is exclusive wherever the matter is national in its character or admits

of one uniform s^'stem or plan of regulation ; and is certainly so far

exclusive that no State has power to make any law or regulation which
will affect the free and unrestrained intercourse and trade between the

States, as Congress has left it, or which will impose an}- discriminating

burden or tax upon the citizens or products of other States, coming or

brought within its jurisdiction. All laws and regulations are restrictive

of natural freedom to some extent, and where no regulation is imposed
by the government which has the exclusive power to regulate, it is an
indication of its will that the matter shall be left free. So long as Con-
gress does not pass any law to regulate commerce among the several

States, it thereby indicates its will that that commerce shall be free

and untrammelled ; and any regulation of the subject by the States is

repugnant to such freedom. This has frequently been laid down as

law in the judgments of this court. In. Welton v. State of Missonri,

91 U. S. 282, Mr. Justice Field, speaking for the court, said: "The
fact that Congress has not seen fit to prescribe any specific rules to

govern interstate commerce does not affect the question. Its inaction

on this subject, when considered with reference to its legislation with

respect to foreign commerce, is equivalent to a declaration that inter-

state commerce shall be free and untrammelled." ... To the same
purport, and on the same subject generally, see Gibbons v. Ogden,
9 Wheat, 1, 209 ; License Cases, 5 How. 504, 575, 592, 594, 600, 605

;

Passenger Cases, 7 How. 282, 407, 414. 419, 445, 462-464; Crandall
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V. Nevada, 6 Wall. 35, 41-49; Paid v. Virginia, 8 Wall. 168, 182-

184 ; Wardy. 3T<(r}jland, 12 Wall. 418, 430-431 ; State Tax on Rail-

way Receipts, 15 AVall. 284, 293; The Lottawanna, 2\ Wall. 558,

581 ; Henderson v. Mayor of New York, 92 U. S. 259 ; Sherlock v.

Ailing, 93 U. S. 99 ; Railroad Co. v. Ilusen, 95 U. S. 465 ; Cook v.

Pennsylvaiiia, 97 U. S. 566 ; Guy v. Baltimore, 100 U. S. 434 ;

Tiernan v. Rinker, 102 U. S. 123; Packet Co. v. Catlettsbvrg, 105

U. S. 559 ; Transportation Co. v. Parkershurg, 107 U. S, 691, 701 ;

and see Moran v. Neio Orleans, 112 U. S. 69. . . . In short, it may be

laid down as the settled doctrine of this court, at this da}', that a State

can no more regulate or impede commerce among the several States

than it can regulate or impede commerce with foreign nations.

This being the recognized law, the question then arises whether the

assessment of the tax in question amounted to any interference with,

or restriction upon the free introduction of the plaintiffs' coal from the

State of Pennsylvania into the State of Louisiana, and the free disposal

of the same in commerce in the latter State ; in other words, whether

the tax amounted to a regulation of, or restriction upon, commerce

among the States ; or only to an exercise of local administration under

the general taxing power, which, though it may incidentally affect the

subjects of commerce, is entireh* within the power of the State until

Congi-ess shall see fit to interfere and make express regulations on the

subject.

As to the character and mode of the assessment, little need be added

to what has already been said. It was not a tax imposed upon the

coal as a foreign product, or as the product of another State than

Louisiana, nor a tax imposed by reason of the coal being imported or

brought into Louisiana, nor a tax imposed whilst it was in a state of

transit through that State to some other place of destination. It was

imposed after the coal had arrived at its destination and was put up for

sale. The coal had come to its place of rest, for final disposal or use,

and was a commodity in the market of New Orleans. It might con-

tinue in that condition for a year or two years, or only for a day. It

had become a part of the general mass of property in the State, and as

such it was taxed for the current year (1880), as all other property

in the City of New Orleans was taxed. Under the law, it could not be

taxed again until the fallowing year. It was subjected to no discrim-

in.ition in favor of goods which were the product of Louisiana, or goods

which were the property of citizens of Louisiana. It was treated in

exactly the same manner as such goods were treated.

It cannot be seriously contended, at least in the absence of any Con-

gressional legislation to the contrar}', that all goods which are the

product of other States are to be free from taxation in the State to

which they may be carried for use or sale. Take the City of New
York, for example. When the assessor of taxes goes his round, must

he omit from his list of taxablcs all goods which have come into the

city from the factories of New England and New Jersey, or from the
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pasiuies and grain-fields of the West? If he must, what will V)e left

for taxation? Ami how is he to distinguish between those goods which

are taxable and those which are not? With the exception of goods

imported from foreign countries, still in the original packages, and

goods in transit to some other place, wh}' may he not assess all prop-

erty alike that may be found in the city, being there for the purpose of

remaining there till used or sold, and constituting part of the great

mass of its commercial capital, — provided always, that the assessment

be a general one, and made without discrimination between goods the

product of New York, and goods the product of other States? Of
course the assessment should be a general one, and not discriminative

between goods of ditfereut States. The taxing of goods coming from

other States, as such, or by reason of their so coming, would be a dis-

criminating tax against tliem as imports, and would be a regulation of

interstate commerce, inconsistent with that perfect freedom of trade

which Congress has seen fit should remain undisturbed. But if, after

their arrival within the State, — that being their place of destination

for use or trade, — if, after this, they are subjected to a general tax

laid alike on all property within the cit}', we fail to see how such a tax-

ing can be deemed a regulation of commerce which would have the

objectionable effect referred to.

We do not mean to say that if a tax-collector should be stationed at

every ferry and railroad depot in the Cit}- of New York, charged with the

duty of collecting a tax on every wagon load, or car load of produce

and merchandise brought into the city, that it would not be a regula-

tion of, and restraint upon interstate commerce, so far as the tax should

be imposed on articles brought from other States. We think it would
l)c, and that it would be an encroachment upon the exclusive powers
of Congress. It would be very different from the tax laid on auction

sales of all property indiscriminately, as in the case of Woodruf v.

Parhatn, which had no relation to the movement of goods from one
State to another. It would be very different from a tax laid, as in the

present case, on property which had reached its destination, and had
become part of the general mass of property of the city, and which was
only taxed as a part of that general mass in common with all other

property in the city, and in precisely the same manner.
When Congress shall see fit to make, a regulation on the subject of

property transported from one State to another, which may have the

effect to give it a temporary exemption from taxation in the State to

which it is transported, it will be time enough to consider any conflict

that ma\' arise between such regulation and the general taxing laws of

the State. In the present case we see no such conflict, either in the law
itself or in the proceedings which have been had under it and sustained

by the State tribunals, nor any conflict with the general rule that

State cannot pass a law which shall interfere with the unrestricted free-

dom of commerce between the States. . . .

The judgment of the Supreme Court of Louisiana is Affirmed.
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• WALLING V. MICHIGAN.

Supreme Court of the United States. 1886.

[116 i/. S. 446.]

In 1875 the Legislature of the State of Michigan passed an Act
relating to the sale of liquors in that State to be shipped into the State

by persons not residing therein, known as Act No. 226 of the Session

Laws of 1875, of which the following is a copy :
—

" An Act to impose a tax on the business of selling spirituous and

intoxicating, malt, brewed, and fermented liquors in the State of

Michigan to be shipped from without this State." . . .

In addition to the foregoing Act there was another independent law

in operation in Michigan in 1883, being an Act passed May 31, 1879,

entitled " An Act to provide for the taxation of the business of manu-
facturing and selling spirituous and intoxicating, malt, brewed, or

fermented liquors," and to repeal a previous Act for the same purpose,

passed in 1875. Sess. Laws of 1879, 293. The Act of 1879 was

amended by an Act passed May 19, 1881. Howell's Annotated Stat-

utes, § 1281." . . .

It was not contended that this Act altered or affected the Act of

1875, on which the prosecution against Walling was based, except so

far as it might have the effect of removing the discrimination against

the citizens or products of other States, which would be produced by

the Act of 1875 standing alone. The counsel for the State contended

that the effect of the Act of 1881 was, not only to annul any such dis-

crimination, but to create a discrimination against the citizens and

products of Michigan in favor of the citizens and products of other

States. AVhether tliis was so is a question discussed in the opinion.

In June, 1883, Walling, the plaintiff in error, was prosecuted under

the Act of 1875, No. 226, being charged in one count of the complaint

with selling at wholesale without license, and in another count with

soliciting and taking orders for the sale, without license, and at whole-

sale, of spirituous and intoxicating liquors, to be shipped from out of

the State, to wit, from Chicago, in the State of Illinois, into the State

of Michigan, and furnished and supplied to citizens and residents

of said State by Cavanaugh & Co., a firm doing business in Chicago,

not residents of Michigan, and not having its principal place of business

therein. The prosecution was instituted in the Police Court of Grand

Rai)ids, and Walling was convicted and sentenced to pay a fine, and to

be imprisoned in default of payment. He appealed to the County Cir-

cuit Court, in which the case was tried by a jury, wiio, under the charge

of the court, rendered a verdict of guilty. Exceptions being taken, the

case was carried to the Supreme Court of Michigan, wliich adjudged

that there was no error in the proceedings, and directed judgment to be
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entered against the respondent. The decision of the Supreme Court

was brought here b\' writ of error. . . .

3l7\ 0. W. Powers, for plaintiff in error ; Mr. J. J. Van Riper,

AttorneN'-General of the State of Michigan, for defendant in error.

Mr. Justice Bradley deUvered the opinion of the court. After

stating the facts in the language reported above, he continued :
—

The single question, now before us for consideration, is, whether the

statute of 1875 is repugnant to the Constitution of the United States.

Taken b}- itself, and without liaving reference to the Act of 1881, it is

very difficult to find a plausible reason for holding that it is not repug-

nant to the Constitution. It certainl}' does impose a tax or duty on

persons who, not having their principal place of business within the

State, engage in the business of selling, or of soliciting the sale of, cer-

tain described liquors, to be shipped into the State. If this is not a

discriminating tax levelled against persons for selling goods brought

into the State from other States or countries, it is difficult to conceive

of a tax that would be discriminating. It is clearly within the decision

of Weltonx. Missouri, 91 U. S. 275, where we held a law of the State

of Missouri to be void which laid a pedler's license tax upon persons

going from place to place to sell patent and other medicines, goods,

wares, or merchandise, not the growth, product, or manufacture of that

State, and which did not la}' a like tax upon the sale of similar arti(!les,

the growth, product, or manufacture of Missouri. The same principle

is announced in Ilinson v. Lott, 8 Wall. 148 ; Ward v. Maryland, 12

Wall. 418; Guy v. Baltimore, 100 U. S. 434, 438; Coimty of 3tohile

V. Kimhall, 102 U. S. 691, 697; Webber v. Virginia, 103 U. S. 344.

A discriminating tax imposed b}' a State operating to the disadvan-

tage of the products of other States when introduced into the first-men-

tioned State, is, in effect, a regulation in restraint of commerce among
the States, and as such is a usurpation of the power conferred by the

Constitution upon the Congress of the United States.

We have so often held that the power given to Congress to regulate

commerce with foreign nations, among the several States, and with the

Indian tribes, is exclusive in all matters which require, or only admit

of, general and uniform rules, and especially as regards any impediment
or restriction upon such commerce, that we deem it necessary merely to

refer to our previous decisions on the subject, the most important of

which are collected in Brown \. Houston, 114 U. S. 622, 631, and
need not be cited here. We have also repeatedly held that so long as

Congress does not pass an}- law to regulate commerce among the sev-

eral States, it thereby indicates its will tliat such commerce shall be

free and untrammelled ; and that any regulation of the subject by the

States, except in matters of local concern only, is repugnant to such

freedom. Welton v. Missouri, 91 U. S. 275, 282; County of Mobile
V. Kimball, 102 U. S. 691, 697; Brown v. Houston, 114 U. S. 622,

631. In Mr. Justice Johnson's concurring opinion in the case of Gib-

bons v. O'jden, 9 Wheaton, 1, 222, his whole argument (which is a very
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able one) is based on the idea that the power to regulate commerce

witli foreign nations and among the several States was by the Consti-

tution surrendered by the States to the United States, and therefore

must necessarily be exclusive, and that where Congress has failed to

restrict such commerce, it must necessarily be free. He says :
" Of

all the endless variety of branches of foreign commerce, now carried

on to every quarter of the world, I know of uo one that is permitted

by Act of Congress, any otherwise than b}' not being forbidden."

"The grant to Livingston and Fulton interferes with the freedom of

intercourse among the States." The same sentiment was expressed

by Mr. Justice Grier in his opinion in the Passenger Cases, 7 How.
283, 462, where he says :

" And to what weight is that argument en-

titled, which assumes, that because it is the policy of Congress to leave

this intercourse free, therefore it has not been regulated, and each

State may put as many restrictions upon it as she pleases?" And one

of the four propositions with which the opinion concludes is as follows,

to wit: "4th. That Congress has regulated commerce and intercourse

with foreign nations and between the several States, by willing that it

shall be free, and it is, therefore, not left to the discretion of each

State in the Union either to refuse a right of passage to persons or

property through her territory, or to exact a duty for permission to

exercise it."

The argument of these eminent judges, that where Congress has

exclusive power to regulate commerce, its non-action is equivalent to a

declaration that commerce shall be free (and we quote their opinions

for no other purpose), seems to be irrefragable. Of course the broad

conclusions to which they arrive, that the power is exclusive in all

cases, are subject to the modifications established by subsequent de-

cisions, such as Cooley v. The Board of Wardens, 12 How. 299, and

others.

The law is well summarized in the opinion of this court delivered by

Mr. Justice Field in County of Mobile v. Kimball, 102 U. S. 691, 697.

. . . [Here follows a quotation from that case.]

Many State decisions might also be cited in which the same doctrine

is announced. . . . [Here the court quotes from Higgins v. Three

Hundred Cases, 130 Mass. 1, 31 ; State \. Furbush, 72 Me. 493, 495 ;

State v. North, 27 Mo. 464, 471, 476.] See also JVorris v. Boston,

4 Met. (Mass.) 282, 293 ; s. c in error, among the Passenger Cases,

7 How. 283; Oliver v. Washington Mills, 11 Allen, 268; Fierce

v. The State, 13 N. H. 536, 582; 3IcGuire v. Parker, 32 La. Ann.

.'<32; Wiley v. Parmer, 14 Ala. 627; Scott v. WatJcins, 22 Ark. 556,

564 ; State v. McGinnis, 37 Ark. 362 ; State v. Broicniny, 62 Missouri,

591 ; Daniel v. Richmond, Idi Ky. 542.

\\\ view of these authorities, especially the decisions of this court on

the subject, we have no hesitation in saying that the Act of 1875, under

which tlie prosecution against Walling was instituted, if it stood alone,

without any concurrent law of Michigan imposing a like tax to that,
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which it imposes upon those engaged in selling or soliciting the sale of

liquors the produce of that State, would be repugnant to that clause of

the Constitution of the United States which confers upon Congress the

power to regulate commerce among the several States.

The question then arises whether the Act of 1879, as amended b}-

that of 1881, has removed the objection to the validity of the Act of

1875. We have carefully examined that Act, and have come to the

conclusion that it has not done so. We will briefly state our reasons for

this conclusion.

The counsel for the State suppose that the Act of 1881 imposes a

heavier tax on Michigan dealers in liquors of domestic origin than that

imposed by the Act of 1875 on those who deal in liquors coming from

outside of the State, and, hence, that if there is any discrimination it is

a<>-ainst the domestic and in favor of the foreign dealer or manufac-

tured article. We do not think that this position is correct. Let us

compare the two Acts.

Of course the Act of 1875 does not assume to tax non-resident per-

sons or firms for doing business in another State. They are subject to

taxation in the States where they are located. It is the business of

selling for such non-resident parties, or soliciting orders for them for

sale in Michigan of liquors imported into the State, that is the object of

taxation under the law ; and any person engaged in those employments,

or either of them, is subject to the tax of three hundred dollars per

annum. Now, is such a tax, or any tax imposed upon those who are

engaged in the like employment for persons or firms located in Michi-

gan, selling or soliciting orders for the sale of liquors manufactured in

that State? Clearly not. The tax imposed b}' the Act of 1881 is a tax

on the manufacturer or dealer. He is taxed in the city, township, or

village in which his distiller}* or principal place of business is situated.

lie is subject to a single tax of five hundred dollars per annum. No
tax is imposed on his clerks, his agents, or his drummers, who sell or

solicit orders for him. They are merely his servants, and are not

included in the law. It is he, and not the}', whose business is the

manufacture or sale of liquors, and who is subject to taxation under

the law. Whereas the drummers and agents of the foreign manufac-

turer or dealer, located in Illinois or elsewhere, are all and each of

them subject to the tax of three hundred dollars per annum. In the

one case it is a single tax on the principal ; in the other it is a tax, not

on the principal, for he cannot be taxed in Michigan, but on each and

all of his servants and agents selling or soliciting orders for him. The
tax imposed by the Act of 1875 is not imposed on the same class of

persons as is tlie tax imposed by the Act of 1881. That this must

give an immense advantage to the product manufactured in Michi-

gan, and to the manufacturers and dealers of that State, is perfectly

manifest.

It is suggested by the learned judge who delivered the opinion of the

Supreme Court of Michigan in this case, that the tax imposed by the
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Act of 1875 is an exercise by the Legislature of Michigan of the police

power of the State for the discouragement of the use of intoxicating

liquors, and the preservation of the health and morals of the people.

This would be a perfect justification of the Act if it did not discrimi-

nate against the citizens and products of other States in a matter of

commerce between the States, and thus usurp one of the prerogatives

of the National Legislature. The police power cannot be set up to

control the inhibitions of the Federal Constitution, or the powers of the

United States Government created thereby. New Orleans Gas Co. v.

Louisiana Light Co.., 115 U. S. 650.

Another suggestion in tiie opinion referred to is, that, although the

tax imposed by the Act of 1875 may be a regulation of the introduction

of spirituous liquors from another State into the State of Michigan, 3et

that regulation is not prohibition, and that there is nothing in the Act

that amounts to prohibition. The language of the court is: "The
statute does not prohibit the introduction and sale of liquors made out-

side of the State. It simpl}' taxes the person who carries on tlie busi-

ness here by making sales in this State. It in no wa}' interferes with

the. introduction of the liquors here. It tolerates and regulates, but

seeks not to prohibit. I think in this case no question can be success-

fully made under the clause of the Constitution until the point has been

reached where regulation ceases and prohibition begins." We are un-

able to adopt the views of that learned tribunal as here expressed. It

is the power to "regulate" commerce among the several States which

the Constitution in terras confers upon Congress ; and this power, as

we have seen, is exclusive in cases like the present, where the subject

of regulation is one that admits and requires uniformity, and where any

regulation affects the freedom of traffic among the States.

Another argument used b\' the Supreme Court of Michigan in favor

of the validit3' of the tax is, that it is merel}' a tax on an occupation

which, it is averred, the State has an undoubted right to impose, and

reference is made to Brown v. 3faryland, 12 Wheat. 419, 444 ; Nathan

V. Louisiana., 8 How. 73, 80 ; Pierce v. New Hampshire., 5 How.

593; Hinson v. Lott, 8 Wall. 148; JIachine Co. v. Gage, 100 U. S.

676. None of these cases, however, sustain the doctrine that an occu-

pation can be taxed if the tax is so specialized as to operate as a dis-

criminative burden against the introduction and sale of tiie products

of another State, or against the citizens of another State.

We think that the Act in question operates as a regulation of com-

merce among the States in a matter within the exclusive power of Con-

gress, and that it is for this reason repugnant to the Constitution of the

United States, and void Judgment rever.'^ed.

The Chief Justice did not sit in this case, nor take any part in the

decision.
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COE V. ERROL.

Supreme Court of the United States. 1886.

[116 U.S. 517.]

In September, 1881, Edward S. Coe filed a petition in the Supreme

Court of New Hampshire for the county of Coos, against the town of

Errol, for an abatement of taxes, and therein, amongst other things,

alleged that on the 1st of April, 1880, he and others, residents of Maine
and Massachusetts, owned a large number of spruce logs that had been

drawn down the winter before from Wentworth's location, in New Hamp-
shire, and placed in Clear Stream and on the banks thereof, in the town

of Errol, county of Coos, New Hampshire, to be from thence floated

down the Androscoggin River to the State of Maine, to be manufac-

tured and sold ; and that the selectmen of said Errol for that year

appraised said logs for taxation at tlie price of S6,000, and assessed

thereon State, county, town, and school taxes, in the whole to the

amount of $120, and highway taxes to the amount of $60. A further

allegation made the same complaint with regard to a lot of spruce logs

belonging to Coe and another person, which had been cut in the State

of Maine, and were on their way of being floated to Lewiston, Maine,

to be manufactured, but were detained in the town of Errol bj- low

water. Similar allegations were made with regard to logs cut the fol-

lowing year, 1880, and drawn from Wentworth's location, and part of

them deposited on lands of John Akers, and part on land of George C.

Demeritt, in said town of Errol, to be from thence taken to the State of

Maine ; and, also, with regard to other logs cut in Maine and floated

down to Errol on their passage to Lewiston, in the State of Maine, and

both which classes of logs were taxed by the selectmen of Errol in

the year 1881. The petition also contained the following allegations,

to w'it :
—

" Said Coe further sa3's that said logs of both years, so in the Andro-

scoggin River, have each 3'ear been taxed as stock in trade in said Lew-

iston, to said Coe and Pingi-ee, and said Coe claims and represents that

none of said logs were subject to taxation in said Errol for the reason

that they were in transit to market from one State to another, and also

because the}- had all been in other ways taxed.

"That said Androscoggin River, from its source to the outlet of the

Umbagog Lake in the State of New Hampshire, through said State and

through the State of Maine to said Lewiston, is now, and for a long time

has been, to wit, for more than twcntj- years last past, a public highway

for the floatage of timber from said lakes and rivers in Maine, and from

the upper waters of said Androscoggin River and its tributaries in New
Hampshire down said river to said Lewiston, and has been thus used by

the petitioner and his associates in the lumber business for more than

twentj' years last past."
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Without further pleading, the parties made an agreed case, the im-

portant part of which was as follows, to wit :
—

" It is agreed that the facts set fortli in the petition are all true except

what is stated as to the taxation of the logs as stock in trade in Lewis-

ton, Maine ; and if tliat is regarded b}' the court as material, the case

is to be discharged and stand for trial on that point. It is agreed that

upon this petition the legality of the taxation is intended to be brought

before the court for adjudication, and all formal objections to the pro-

ceedings in the town meeting, &c., and all other matters of form, are

waived, and we submit the matter to the court for a legal adjudication

as to whether or not any or all of the taxes shall be abated.
'' And it is agreed that for many years the petitioner and his associates

in the lumber business have cut large quantities of timber on their lands

in Maine and floated them down the said lakes and rivers in Maine and

down the Androscoggin River to the mills at said Lewiston ; and timber

thus cut has alwa^'s lain over one season, being about a year, in the

Androscoggin River, in this State, eitlier in Errol, Dumraer, or Milan
;

and the timber referred to in this petition as having been cut in Maine

had lain over in Errol since the spring or summer before the taxation,

according to the above custom." . . . [The case here sets forth the judg-

ment of the Supreme Court of New Hampshire that the tax on logs cut

in Maine be abated, and the tax on logs cut in New Hampsliire be

sustained. The petitioner filed a bill of exceptions, and the case came
up on error.]

Mi: Henry Ileywood, for plaintiff in error ; Mr. /S. JR. Iio)id, for

defendant in error.

Mr. Justice Bradley delivered the opinion of the court. After

stating the facts in the language above reported, he continued

:

The case is now before us for consideration upon writ of error to the

Supreme Court ofNew Hampshire, and the same points that were urged

before that court are set up here as grounds of error.

The question for us to consider, therefore, is, whether the products

of a State (in this case timber cut in its forests) are liable to be taxed

like other property within the State, though intended for exportation to

another State, and partially prepared for that purpose by being deposited

at a place of shipment, such products being owned by persons residing

in another State.

We have no difficulty in disposing of the last condition of the question,

namel}-, the fact (if it be a fact) that the property- was owned by persons

residing in another State ; for, if not exempt from taxation for other

reasons, it cannot be exempt by reason of being owned b}' non>residents

of tlie State. We take it to be a point settled beyond all contradiction

or question, that a State has jurisdiction of all persons and things within

its territor}' which do not belong to some other jurisdiction, such as the

representatives of foreign governments, with their houses and effects,

and property belonging to or in the use of the government of the United

States. If the owner of personal property within a State resides in
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another State which taxes him for that property as part of his general

estate attached to his person, this action of the latter State does not in

the least affect the right of the State in which the property is situated

to tax it also. It is hardlj' necessary to cite authorities on a point so

elementary. The fact, therefore, that the owners of the logs in question

were taxed for their value in Maine as a part of their general stock in

trade, if such fact were proved, could have no influence in the decision

of the case, and may be laid out of view.

We recur, then, to a consideration of the question freed from this

limitation : Are the products of a State, though intended for exporta-

tion to another State, and partially prepared for that purpose by being

deposited at a place or port of shipment within the State, liable to be

taxed like other property within the State?

Do the owner's state of mind in relation to the goods, that is, his

intent to export them, and his partial preparation to do so, exempt

them from taxation? This is the precise question for solution.

This question does not present the predicament of goods in course

of transportation through a State, though detained for a time within

the State b}- low water or other causes of dela3-, as was the case of the

logs cut in the State of Maine, the tax on which was abated bj- the

Supreme Court of New Hampshire. Such goods are already in the

course of commercial transportation, and are clearly- under the protec-

tion of the Constitution. And so, we think, would the goods in question

be when actually started in the course of transportation to another State,

or delivered to a carrier for such transportation. There must be a point

of time when they cease to be governed exclusivel}' by the domestic law

and begin to be governed and protected by the national law of commercial

regulation, and that moment seems to us to be a legitimate one for this

purpose, in which they commence their final movement for transportation

from the State of their origin to that of their destination. When the

products of the farm or the forest are collected and brought in from the

surrounding country to a town or station serving as an entrepot for that

particular region, whether on a river or a line of railroad, such products

are not yet exports, nor are they in process of exportation, nor is exporta-

tion begun until the}' are committed to the common carrier for transporta-

tion out of the State to the .State of their destination, or have started on

their ultimate passage to that State. Until then it is reasonable to regard

them as not onl}' within the State of their origin, but as a part of the

general mass of property of that State, subject to its jurisdiction, and

liable to taxation there, if not taxed by reason of their being intended

for exportation, but taxed without any discrimination, in the usual way
and manner in which such property is taxed in the State.

Of course the}' cannot be taxed as exports ; that is to sa}', they can-

not be taxed by reason or because of their exportation or intended

exportation ; for that would amount to laying a duty on exports, and

would be a plain infraction of the Constitution, whicli prohibits an}*^

State, without the consent of Congress, from laying any imposts or
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duties on imports or exports ; and, although it has been decided, Wood-

ruff \. Parham, 8 "Wall. 123, that this clause relates to imports from, and

exports to, foreign countries, yet when such imposts or duties are laid

on imports or exports from one State to anotlier, it cannot be doubted

that such an imposition would be a regulation of commerce among
the States, and, therefore, void as an invasion of the exclusive power of

Congress. See Walling v. Michigan, ante [116 U. S.], 446, decided at

the present term, and cases cited in the opinion in that case. But if

such goods are not taxed as exports, nor by reason of their exportation,

or intended exportation, but are taxed as part of the general mass of

property in the State, at the regular period of assessment for such prop-

erty and in the usual manner, they not being in course of transportation

at the time, is there an}' valid reason why they should not be taxed?

Though intended for exportation, they maj- never be exported; the

owner has a perfect right to change his mind ; and until actually put in

motion, for some place out of the State, or committed to the custody

of a carrier for transportation to such place, why may they not be

regarded as still remaining a part of the general mass of property in

the State? If assessed in an exceptional time or manner, because

of their anticipated departure, they might well be considered as

taxed by reason of their exportation or intended exportation ; but if

assessed in the usual way, when not under motion or shipment, we do

not see why the assessment may not be valid and binding.

The point of time when State jurisdiction over the commodities of

commerce begins and ends is not an easy matter to designate or define,

and yet it is higlily important, both to the shipper and to the State, that

it should be clearly defined so as to avoid all ambiguity or question.

In regard to imports from foreign countries, it was settled in tlie case of

Brown v. Maryland, 12 Wheat. 419, that the State cannot impose an}-

tax or duty on such goods so long as they remain the property of the

importer, and continue in the original form or packages in which the}-

were imported ; the right to sell without any restriction imposed by the

State being a necessary incident of the right to import without such

restriction. This rule was deemed to be the necessary result of the

prohibitory clause of the Constitution, which declares that no State shall

lay any imposts or duties on imports or exports. The law of Maryland,

which was held to be repugnant to this clause, required the payment of

a license tax by all importers before they were permitted to sell their

goods. This law was also considered to be an infringement of the

clause which gives to Congress the power to regulate commerce. This

court, as before stated, has since held that goods transported from one

State to another are not imports or exports within the meaning of the pro-

hibitory clauses before referred to ; and it has also held that such goods,

having arrived at their place of destination, may be taxed in the State

to which they are carried, if taxed in the same manner as other goods

are taxed, and not by reason of their being brought into the State from

another State, nor subjected in any way to unfavorable discrimination.

Woodruff \. Parham, 8 Wall. 123 ; Brown v. Houston, 114 U. S. 622.
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But no definite rule has been adopted with regard to the point of

time at which the taxing power of the State ceases as to goods exported

to a foreign country or to another State. What we have already said,

however, in lelation to the products of a State intended for exportation

to another State will indicate the view which seems to us the sound one

on that subject, namely, that such goods do not cease to be part

of the general mass of property in the State, subject, as such, to its

jurisdiction, and to taxation in tlie usual way, until they have been

shipped, or entered with a common carrier for transportation to an-

other State, or have been started upon such transportation in a con-

tinuous route or journey. We think that this must be the true

rule on the subject. It seems to us untenable to hold that a crop

or a herd is exempt from taxation merel}' because it is, by its owner,

intended for exportation. If such were the rule in many States there

would be nothing but the lands and real estate to bear the taxes.

Some of the Western States produce very little except wheat and

corn, most of which is intended for export ; and so of cotton in

the Southern States. Certainly, as long as these products ar3 on the

lands which produce them, they are part of the general property- of the

State. And so we think they continue to be until they have entered

upon their final journey for leaving the State and going into another

State. It is true, it was said in the case of The Daniel Ball, 10 AVall.

557, 565 :
" Whenever a commodity has begun to move as an article

of trade from one State to another, commerce in that commodity between

the States has commenced." But this movement does not begin until

the articles have been shipped or started for transportation from the

one State to the other. The carrying of them in carts or other vehicles,

or even floating thern, to the depot where the journey is to commence,
is no part of that journey. Tliat is all preliminary work, performed for

the purpose of putting the property in a state of preparation and readi-

ness for transportation. Until actually launched on its wa}' to another

State, or committed to a common carrier for transportation to such State,

its destination is not fixed and certain. It ma^' be sold or otherwise

disposed of within the State, and never put in course of transportation

out of the State. Carrying it from the farm, or the forest, to the depot,

is only an interior movement of the property, entirely within the State,

for the purpose, it is true, but onh* for the purpose, of putting it into a

course of exportation ; it is no part of ,the exportation itself. Until

shipped or started on its final journey out of the State its exportation

is a matter altogether in fieri, and not at all a fixed and certain thing.

The application of these principles to the present case is obvious.

The logs which were taxed, and the tax on which was not abated by

the Supreme Court of New Hampshire, had not, when so taxed, been

shipped or started on their final voyage or journey to the State of Maine.

They had only been drawn down from Wentworth's location to Errol, the

place from which they were to be transported to Lewiston in the State

of Maine. There tliey were to remain until it should be convenient to
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send them to their destination. They come precise!}- within the char-

acter of property which, according to the principles herein laid down, is

taxable. But granting all this, it may still be pertinently asked,

How can propert}- thus situated, to wit, deposited or stored at the place

of entrejyot for future exportation, be taxed in the regular way as

part of the property of the State? The answer is plain. It can be

taxed as all other property is taxed, in the place where it is found, if

taxed; or assessed for taxation, in the usual manner in which such

property is taxed ; and not singled out to be assessed by itself in an

unusual and exceptional manner because of its destination. If thus

taxed, in the usual way that other similar property is taxed, and at the

same rate, and subject to like conditions and regulations, the tax is

valid. In other words, the right to tax the property being founded on

the hypothesis that it is still a part of the general mass of property in the

State, it must be treated in all respects as other property- of the same

kind is treated.

These conditions we understand to have been complied with in the

present case. At all events there is no evidence to show that the taxes

were not imposed in the regular and ordinary wa^-. As the presump-

tion, so far as mode and manner are concerned, is always in favor of,

and not against, official acts, the want of evidence to the contrary' must

be regarded as evidence in favor of the regularit}* of the assessment in

this case.

The judgment of the Supreme Court of New Hampshire is

Affirmed.

In Pkkard v. Pullman Southern Car Co., 117 U. S. 34 (1886), on

error to the Circuit Court of the United States for the Middle District

of Tennessee, the court (Blatchford, J.), said :
" By the decisions of

the Supreme Court of Tennessee, cited in the opinion of the Circuit

Court on the demurrer, it is held, that the legislature may declare the

right to carry on any business or occupation to be a privilege, to be

purchased from the State on such conditions as the statute law may
prescribe, and that it is illegal to carry on such business without com-

plying with tliose conditions. In tliis case, the payment of the tax

imposed was a condition prescribed, without complying with which

what was done by the plaintiff was made illegal. The tax was imposed

as a condition precedent to the riglit of the plaintiff to run and use the

thirty-six sleeping cars owned b}' it, as it ran and used them on rail-

roads in Tennessee. The privilege tax is held bj' the Supreme Court

of Tennessee to be a license tax, for the privilege of doing the thing

for which the tax is imposed, it being unlawful to do the thing without

paying the tax. What was done by the plaintiff in this case, in con-

nection with the use of the thirty-six cars, if wholl}' a branch of inter-

state commerce, was made by the State of Tennessee unlawful unless

the tax should be paid, and, to the extent of the tax, a burden was

placed on such commerce ; and, upon principle, the tax, if lawful,
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might equally well have been large enough to practically stop altogether

the particular species of commerce. . . .

" The tax was a unit, for the privilege of the transit of the passenger

and all its accessories. No distinction was made in the tax between

the right of transit, as a branch of commerce between the States, and

the sleeping and other conveniences which appertained to a transit in

the car. The tax was really one on the right of transit, though laid

wholly on the owner of the car. So, too, the service rendered to the

passenger was a unit. The car was equally' a vehicle of transit, as if

it had been a car owned bj- the railroad compan}-, and the special con-

veniences or comforts furnished to the passenger had been furnished

by the railroad company itself. As such vehicle of transit, the car, so

far as it was engaged in interstate commerce, was not taxable by the

State of Tennessee ; because the plaintiff had no domicil in Tennessee,

and was not subj-jct to its jurisdiction for purposes of taxation ; and

the cars had no situs within the State for purposes of taxation ; and

the plaintiff carried on no business within the State, in the sense in

which the carrying on of business in a State is taxable b}' way of license

or privilege. . . .

"It is urged that the decision of the Circuit Court in this case was
inconsistent with the rulings in Osborne v. Mobile, 16 Wall. 479, and

in Wiggins Ferry Co. v. East St. Louis, 107 U. S. 365. It becomes
necessary, therefore, to examine those cases.

"In Osborne v. Mobile . . . The tax on the Georgia Express Com-
pany was upheld as a tax ' upon a business carried on within the city

of Mobile.' Osborne was a local agent, personally subject to the tax-

ing jurisdiction of the State, as representing his principal, and the tax

was on the general business he carried on, and the subject of the tax

was not, as here, the act of interstate transportation. In Osborne v.

Mobile, the court drew the distinction between the case before it and
the Slate Freight Tax Case. The present case falls within the latter.

" In Wiggins Ferry Co. v. East St. Louis, the decision was that the

State had power to impose a license fee, upon a ferry-keeper living in

the State, for boats which he owned and used in conveying from the

State passengers and goods across a navigable river to another State
;

and that the levying of a tax on such boats, or the exaction of a license

fee in respect of them, by the State in which they had their sitxis, was
not a regulation of commerce within the meaning of the Constitution.

In the case at bar the plaintiff was not a Tennessee corporation, and
had no domicil in Tennessee, and the sleeping cars in question, as

before said, had not any situs in Tennessee for the purposes of taxa-

tion." . . . Judgment affirmed.
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MORGAN'S STEAMSHIP COMPANY v. LOUISIANA BOARD
OF hp:alth et al.

SuPKEME Court of the United States. 1886.

[118 U. S. 455.]

This was a writ of error to the Supreme Court of the State of

Louisiana.

The plaintiff in error was plaintiff in the State court, and in the court

of original jurisdiction obtained an injunction against the Board of

Health prohibiting it from collecting from the plaintiffs the fee of $30

and other fees allowed by Act 69 of the Legislature of Louisiana of

1882. for the examination which the quarantine laws of the State re-

quired in regard to all vessels passing the station. This decree was

reversed, on appeal, by the Supreme Court of the State, and to this

judgment of reversal the present writ of error was prosecuted. . . .

The statute which authorizes the collection of these fees, approved

July 1, 1882, is as follows:—
"Sect. 1. I^e it enacted by the General Assembly of the State of

Louisiana, That the resident physician of the Quarantine Station on

the Mississippi River shall require for every inspection and granting

ceitificate the following fees and charges: For every ship, thirty dol-

lars ($30) ; for every bark, twenty dollars ($20) ; for every brig, ten

dollars ($10) ; for every schooner, seven dollars and a half ($7.50) ; for

every steamboat (towboats excepted), five dollars ($5) ; for every steam-

ship, thirty dollars ($30).

'' Sect. 2. J3e it further enacted, etc., That the Board of Health

shall have an especial lien and privilege on the vessels so inspected for

the amount of said fees and charges, and may collect the same, if un-

paid. In* suit before an}- court of competent jurisdiction, and in aid

thereof shall be entitled to the writ of provisional seizure on said

vessels." . . .

Mr. H. J. Leoi-y and Mr. Joseph E. McDonald, for plaintiff in

error ; Mr. F. C. Zacharie and Mr. Willia'tn M. Evarts, for defendants

in error.

Mr. Justice Miller, after stating the case as above reported, de-

livered the 0[)inion. of the court.

The services for which these fees are to be collected are parts of a

system of quarantine provided b}' the laws of Louisiana, for the pro-

tection of the State, and especiall}' of New Orleans, an important com-

mercial cit}', from infectious and contagious diseases which might be

brought there by vessels coming through the Gulf of Mexico from all

parts of the world, and up the Mississippi River to New Orleans.

Tliis system of quarantine differs in no essential respect from similar

systems in operation in all important seaports all over the world, where

commerce and civilization prevail. The distance from the mouth of the
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Mississippi River to New Orleans is about a hundred miles. A statute

of Louisiana of 1855, organizing this system, created a Board of Health,

to whom its administiation was mainly confided, and it authorized this

Board to select and establish a quarantine station on the Mississippi,

not less than seventy-five miles below New Orleans. Mone}' was ap-

propriated to buy land, build hospitals, and furnish other uecessaiy

appliances for such an establishment. This and other statutes subse-

quentl}' passed contained regulations for the examination of vessels

ascending the river, and of their passengers, for the purpose of ascer-

taining the places whence these vessels came, their sanitary condition,

and the healthy or diseased condition of their passengers. If any

of these were such that the safety of the city of New Orleans or its

inhabitants required it as a protection against disease, they could be

ordered into quarantine by the proper health officer until the danger

was removed, and, if necessary, the vessel might be ordered to undergo

fumigation. If, on this examination, there was no danger to be ap-

prehended from vessel or passengers, a certificate of that fact was given

by the examining officer, and she was thereby authorized to proceed

and land at her destination. If ordered to quarantine, after such de-

tention and cleansing process as the quarantine authorities required,

she was given a similar certificate and proceeded on her wa}'. If the

condition of an}' of the passengers was such that they could not be per-

mitted to enter the city, they might be ordered into quarantine while

the vessel proceeded without them. Whether these precautions were

judicious o" not this court cannot inquire. The\' are a part of and

inherent in every system of quarantine.

If there is a city in the United States which has need of quarantine

laws, it is New Orleans. Although situated over a hundred miles from the

Gulf of Mexico, it is the largest city which partakes of its commerce,
and more vessels of ever}' character come to and depart from it than

any city connected with that commerce. Partaking, as it does, of the

liabilit}^ to diseases of warm climates, and in the same danger as all other

seaports of cholera and other contagious and infectious disorders, these

are sources of anxiety to its inhabitants, and to all the interior popula-

tion of the country who ma}' be affected by their spread among them.

Whatever may be the truth with regard to the contagious character of

A^ellow fever and cholera, there can be no doubt of the general belief,

and very little of the fact, that all the iirvasions of these epidemics in

the great valley of the INIississippi River and its tributaries in times

past have been supposed to have spread from New Orleans, and to

have been carried by steamboats and other vessels engaged in com-
merce with that city. And the origin of these diseases is almost invari-

ably attributed to vessels ascending the Mississippi River from the

West Indies and South America, where yellow fever is epidemic almost

every year, and from European countries whence our invasions of

cholera uniformly come.

If there is any merit or success in guarding against these diseases bv
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modes of exclusion, of which the professional opinion of medical men in

America is becoming more convinced of late years, the situation of the

city of New Orleans for rendering this exclusion effective is one which

invites in the strongest manner the effort. Though a seaport in fact, it

is situated a hundred miles from the sea, and is onl}- to be reached by

vessels from foreign countries by this approach. A quarantine station,

located as this one is under the Louisiana laws, with vigilant officers,

can make sure of inspecting every vessel which comes to New Orleans

from the great ocean in any direction. Safe and ample arrangements

can be made for care and treatment of diseased passengers and for the

comfort of their companions, as mcU as the cleansing and disinfecting

of the vessels. The system of quarantine has here, therefore, as fair

a trial of its efficac}' as it could have anywhere, and the need of it

is as great. None of these facts are denied. In all that is important

to the present inquiry they cannot be denied. Nor is it denied that

the enactment of quarantine laws is within the province of the States

of this Union. Of all the elements of this quarantine system of the

State of Louisiana, the only feature which is assailed as unconstitu-

tional is that which requires that the vessels which are examined at

the quarantine station, with respect to their sanitary condition and that

of their passengers, shall pay the compensation which the law fixes for

this service.

This compensation is called a tonnage tax, forbidden by the Consti-

tution of the United States ; a regulation of commerce exclusivel}- within

the power of Congress ; and also a regulation which gives a preference

to the port of New Orleans over ports of other States. These are grave

allegations with regard to the exercise of a power which, in all countries

and in all the ports of the United States, has been considered to be a

part of, and incident to, the power to establish quarantine. We must

examine into this proposition and see if anything in the Constitution

sustains it. . . . In the present case we are of opinion that the fee

complained of is not a tonnage tax, that, in fact, it is not a tax within

the true meaning of that word as used in the Constitution, but is a

compensation for a service rendered, as part of the quarantine system

of all countries, to the vessel which receives the certificate that declares

it free from further quarantine requirements.

Is the law under consideration void as a regulation of commerce?

Undoubtedly it is in some sense a regulation of commerce. It arrests

a vessel on a voyage which ma}' have been a long one. It maj' affect

commerce among the States when the vessel is coming from some other

State of the Union than Louisiana, and it may aflJ'ect commerce with

foreign nations when the vessel arrested comes from a foreign port.

This interruption of the voyage ma}- be for days or for weeks. It ex-

tends to \he vessel, the cargo, the oflScers and seamen, and the passen-

gers. In so far as it provides a rule by which this power is exercised,

it cannot be denied that it regulates commerce. We do not think it

necessary to enter into the inquiry whether, notwithstanding this, it is
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to be classed among those police powers wliich were retained by tlie

States as exclusively their own, and, therefore, not ceded to Congioss.

For, while it ma}* be a police power in the sense that all provisions for

the health, comfort, and security of the citizens are police regulations,

and an exercise of the police power, it has been said more than once in

this court that, even where such powers are so exercised as to come

within the domain of Federal authority- as defined by the Constitution,

the latter must prevail. Gibbous v. Oijden^ 9 Wheat. 1, 210 ; Hender-

son V. The Mayor^ 92 U. S. 2bd, 272 ; JVew Orleans Gas Co. v. Loui-

siana Light Co., 115 U. S. 650, 601.

But it may be conceded that whenever Congress shall undertake to

provide for the commercial cities of the United States a general system

of quarantine, or shall confide the execution of the details of such a

system to a national board of health, or to local boards, as maj: be

found expedient, all State laws on the subject will be abrogated, at

least so far as the two are incoiisistent. But, until this is done, the

laws of the State on the subject are valid. This follows from two

reasons :
—

1. The Act of 1799, the main features of which ai'e embodied in

Title LVIIL of the Revised Statutes, clearly recognizes the quarantine

laws of the States, and requires of the officers of the Treasury a con-

formity to their provisioiis m dealing with vessels affected b}- the quar-

antine system.- And tWs ver}- clearly has relation to laws created after

the passage of that statute, as well as to those then in existence ; and

when b}- the Act of April 29, 1878> 20 Stat. 37, certain powers in this

direction were conferred on- the Surgeon General of the Marine Hospital

Service, and consids and revenue officers were required to contribute

services in preventing the importation of disease, it was provided that

" there shall be no interference in an}' manner with any quarantine laws

or regulations as they now exist or may hereafter be adopted under

State laws," showing very clearly the intention of Congress to adopt

these laws, or to recognize the power of the States to pass them.

2. But, aside from tliis, quarantine laws belong to that class of State

legislation which, whether passed with intent to regulate commerce or

not, must be admitted to have that effect, and which are valid until dis-

placed or contmvened by some legislation of Congress.

The matter is one in which the rules that should govern it ma}- in

many respects be different ia different localities, and for that reason be

better understood and more wisely establislied b}- the local authorities.

The practice which should control a quarantine station on the Missis-

sippi River, a hundred miles from the sea, may be widely and wisely

different from that which is best for the harbor of New York. In this

respect the case falls within the principle which governed the cases of

Willson v. Blackbird Creek Marsh Co., 2 Pet. 245 ; Cooley v. The
Board of Wardens, 12 How. 299 ; Oilman v. Philadelphia, 3 Wall.

713, 727 ; Pound v. Turck, 95 U. S. 459, 462 ; Hall v. BeCuir, 95 U.

S. 485, 488 ; Packet Co. v. Catlettsburg, 105 U. S. 559, 562 ; Trans-
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portatio)) Co. v. Parl-ershurg, 107 U. S. 691, 702*, Escanaha Co. v.

Chicago, 107 U. S. 678.

This principle has been so often considered in this court that extended

comment on it here is not needed. Quarantine laws are so analogous

in most of their features to pilotage laws in their relation to commerce
that no reason can be seen why the same principle should not apply. In

one of the latest of the cases cited above, the town of Catlettsburg, on

the Ohio Kiver, had enacted that no vessel should, without permission

of the wharfraaster, land at any other point on the bank of the river

witliin the town than a space designated by the ordinance. This court

said, " that, if this be a regulation of commerce under the power con-

ferred on Congress by the Constitution, that body has signally failed to

provide any such regulation. It belongs, also, manifestly to tliat class

of rules whicli, like pilotage and some others, can be most wisely exer-

cised by local authorities, and in regard to which no general rules ap-

plicable alike to all ports and landing places can be properly made. If

a regulation of commerce at all, it comes within that class in which the

States may prescribe rules until Congress assumes to do so."

For the period of nearl}' a century since the government was organ-

ized Congress has passed no quarantine law, nor anj' other law to pro-

tect the inhabitants of the United States against the invasion of con-

tagious and infectious diseases from abroad ; and yet during tlie early

part of the present century, for many years the cities of the Atlantic

coast, from Boston and New York to Charleston, were devastated b^-

the yellow fever. In later times the cholera has made similar invasions

;

and the yellow fever has been unchecked in its fearful course in the

Southern cities. New Orleans especially, for several generations. Dur-

ing all this time the Congress of the United States never attempted to

exercise this or any other power to protect the people from the ravages

of these dreadful diseases. No doubt they believed that the power to

do this belonged to the States. Or, if it ever occurred to any of its

members that Congress might do something in that way, they probably

believed that what ought to be done could be better and moi-e wisely

done by the authorities of the States who were familiar with the

matter.

But to be told now that the requirement of a vessel charged with

contagion, or just from an infected city, to submit to examination and

pay the cost of it is forbidden by the Constitution because only Con-

gress can do that, is a strong reproach upon the wisdom of a hundred

jears past, or an overstrained construction of the Constitution.

It is said that the charge to the vessel for the officer's service in ex-

amining her is not a necessary part of quarantine system. It has always

been held to be a part in all other countries, and in all quarantine sta-

tions in the United States. No reason is perceived for selecting this

item from the general system and calling it a regulation of commerce,

while the remainder is not. If the arrest of the vessel, the detention of

its passengers, the cleansing process it is ordered to go through with,
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are less important as regulations of commerce than the exaction of the

examination fee, it is not easily to be seen.

We think the proposition untenable. . . . We see no error in the

judgment of the Supreme Court of Louisiana, and it is Affirmed.

Mb. Justice Bradley dissented.

WABASH, ETC. RAILWAY COMPANY v. ILLINOIS.

Supreme Court of the United States. 1886.

[118 U. S. 557.]

The case is stated in the opinion of the court. 3Ir. H. S. Greene

and Mr. W. C Goiuly, for plaintiff in error ; Mr. George Hant^ At-

torney-General of Illinois, for defendant in error.

Mr. Justice Miller delivered the opinion of the court.

This is a writ of error to the Supreme Court of Illinois. It was

argued here at the last term of this court.

The case was tried in the court of original jurisdiction on an agreed

statement of facts. This agreement is short, and is here inserted in

full :
" For the purposes of the trial of said cause, and to save the mak-

ing of proof therein, it is hereby agreed on the part of the defendant

that the allegations in the first count of the declaration are true, except

that part of said count which avers that the same proportionate dis-

crimination was made in the transportation of said property — oil-cake

and corn — in the State of Illinois that was made between Peoria and
the city of New York and Oilman and New York cit\-, which averment
is not admitted, because defendant claims that it is an inference from
the fact that the rates charged in each case of said transportation of oil-

cake and corn wore through rates, but it is admitted that said aver-

ment is a proper one."

The first count in the declaration, which is referred to in this memo-
randum of agreement, charged that the Wabash, St. Louis & Pacific

Railway Company had, in violation of a statute of the State of Illinois,

been guilty of an unjust discrimination in its rates or charges of toll and
compensation for the transportation of freight. The specific allegation

is that the railroad company charged Elder & IMcKinnev, for trans-

porting twenty-six thousand pounds of goods and chattels from Peoria,

in the State of Illinois, to New York city, the sum of thirty-nine dol-

lars, being at the rate of fifteen cents per hundred pounds for said car-

load ; and that on the same day they agi'oed to carry and transport for

Isaac Bailey and F. O. Swannell another car-load of goods and chattels

from Oilman, in the State of Illinois, to said city of New York, for

which they charged the sum of sixty-five dollars, being at the rate of
twenty-five cents per hundred pounds. And it is alleged that the car-
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load transported for Elder & McKinney was carried eighty-six miles

farther in the State of Illinois than the other car-load of the same
weight. This freight being of the same class in both instances, and
carried over the same road, except as to the difference in tlie distance,

it is obvious that a discrimination against Bailey & Swannell was made
in the charges against them as compared with those against Elder &
McKinney ; and this is true whether we regard the charge for tlie

whole distance from the terminal points in Illinois to New York city or

the proportionate charge for the haul within the State of Illinois.

The language of the statute which is supposed to be violated by this

transaction is to be found in ch. 114 Rev. Stat. Illinois, § 126. It is

there enacted that if an}- railroad corporation shall charge, collect, or

receive for the transportation of any passenger or freight of anj- de-

scription upon its railroad, for any distance within the State, the same
or a greater amount of toll or compensation than is at the same time

charged, collected, or received for the transportation in the same
direction of an}' passenger or like quantity of freight of the same class

over a greater distance of the same road, all such discriminating rates,

charges, collections, or receipts, whether made directl}' or b}' means of

rebate, drawback, or other shift or evasion, shall be deemed and taken

against an}' such railroad corporation as prima facie evidence of unjust

discrimination prohibited by the provisions of this Act. The statute

further provides a penalty of not over $5000 for that offence, and also

that the part}' aggrieved shall have a right to recover three times the

amount of damages sustained, with costs and attorneys' fees.

To this declaration the railroad company demurred. The demurrer

was sustained by the lower court in Illinois, and judgment rendered

for the defendant. This, however, was reversed by the Supreme

Court of that State, and on the case being remanded the demurrer was

overruled, and the defendant pleaded, among other things, that the

rates of toll charged in the declaration were charged and collected for

services rendered under an agreement and undertaking to ti'ansport

freight from Oilman, in the State of Illinois, to New York city, in the

State of New York, and that in such undertaking and agreement the

portion of the services rendered or to be rendered within the State of

Illinois was not apportioned separate from such entire service ; that the

action is founded solely upon the supposed authority of an Act of the

Legislature of the State of Illinois, approved April 7, 1871 ; and that

said Act does not control or affect or relate to undertakings to trans-

port freight from the State of Illinois to the State of New York, which

falls within the operation and is wholly controlled by the terms of the

third clause of section 8 of Article I. of the Constitution of the United

States, which the defendant sets up and relies upon as a complete

defence and protection in said action. This question of whether the

statute of Illinois, as applied to the case in hand, is in violation of the

Constitution of the United States, as set forth in the plea, was also

raised on the trial by a request of the defendant, the railroad company,
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that the court should hold certain propositions of law on the same sub-

ject, which propositions are as follows : . . .

All of these propositions were denied by the court, and judgment

rendered against the defendant, which judgment was affirmed by the

Supreme Court on appeal.

The matter thus presented,* as to the controlling influence of the

Constitution of the United States over this legislation of the State of

Illinois, raises the question which confers jurisdiction on this court.

Although the precise point presented by this case may not have been

heretofore decided by this court, the general subject of the power of the

State legislatures to regulate taxes, fares, and tolls for passengers and

transportation of freight over railroads within their limits has been ver}'

much considered recentl}' : — State Freight Tax Case, 15 Wall. 232
;

3Tuivi V. Illinois, 94 U. S. 113 ; Chicago, Burlington, & Quincy Rail-

road V. lotca, 94 U. S. 155 ; Peik v. N'orthwestern Railway, 94 U. S.

164; Stone v. Farmers' Loan and Trust Co., 116 U. S. 307;
Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 204; Piclard
V. Ptdlman Southern Car Co., 117 U. S. 34:— and the question how
far such regulations, made by the States and under State authority', are

valid or void, as they may affect the transportation of goods through

more than one State, in one voyage, is not entireh' new here. The
Supreme Court of Illinois, in the case now before us, conceding that

each of these contracts was in itself a unit, and that the pay received

bv the Illinois Railroad Company was the compensation for the entire

transportation from the point of departure in the State of Illinois to the

city of New York, holds, that while the statute of Illinois is inopera-

tive upon that part of the contract which has reference to the trans-

portation outside of the State, it is binding and effectual as to so much
of the transportation as was within the limits of the State of Illinois,

T/ie People v. The Wabash, St. Louis, & Pacific Mailway, 104 111.

476 ; and, undertaking for itself to apportion the rates charged over the

whole route, decides that the contract and the receipt of the money for

so much of it as was performed within the State of Illinois violate the

statute of the State on that subject.

If the Illinois statute could be construed to apply exclusively to con-

tracts for a carriage which begins and ends within the State, discon-

nected from a continuous transportation through or into other States,

there does not seem to be any difficulty in holding it to be v^lid. For
instance, a contract might be made to carry goods for a certain price

from Cairo to Chicago, or from Chicago to Alton. The charges for

these might be within the competency of the Illinois Legislature to reg-

ulate. The reason for this is that both the charge and the actual trans-

portation in such cases are exclusively confined to the limits of the

territory of the State, and is not commerce among the States, or inter-

state commerce, but is exclusively commerce within the State. So far,

therefore, as this class of transportation, as an element of commerce, is

affected by the statute under consideration, it is not subject to the con-
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stitutional provision concerning commerce among the States. It has

often been held in this court, and there can be no doubt about it, that

tliere is a commerce wholly within the State which is not subject to the

constitutional provision, and the distinction between commerce among
the States and the other class of commerce between the citizens of a

single State, and conducted within its limits exclusivel}-, is one which

has been full}- recognized in this court, although it may not be always

eas}-, where the lines of these classes approach each other, to distin-

guish between the one and the other. The Daniel Ball, 10 Wall. 557

;

Hall V. De Cuir, 95 U. S. 485 ; Tdegraph Co. v. Texas, 105 U. S. 460.

It might admit of question whether the statute of Illinois, now under

consideration, was designed by its framers to affect an}- other class of

transportation than that which begins and ends within the limits of the

State. The Supreme Court of Illinois having in this case given an
interpretation which makes it apply to what we understand to be com-
merce among the States, although the contract was made within the

State of Illinois, and a part of its performance was within the same
State, we are bound, in this court, to accept that construction. It be-

comes, therefore, necessarj- to inquire whether the charge exacted from

the shippers in this case was a charge for interstate transportation, or

was susceptible of a division which would allow so much of it to attach

to commerce strictly within the State, and so much more to commerce
in other States. The transportation which is the subject-matter of the

contract being the point on which the decision of the case must rest,

was it a transportation limited to the State of Illinois, or was it a trans-

portation covering all the lines between Oilman in the one case and

Peoria in the other in the State of Illinois, and the city of New York in

the State of New York ?

The Supreme Court of Illinois does not place its judgment in the

present case on the ground that the transportation and the charge are

exclusively State commerce, but, conceding that it may be a case of

commerce among the States, or interstate conniierce, which Congress

would have the right to regulate if it had attempted to do so, argues

that this statute of Illinois belongs to that class of commercial regula-

tions which ma}' be established by the laws of a State until Congress

shall have exercised its power on that subject ; and to this proposition

a large part of the argument of the Attorney-General of the State

before us is devoted, although he earnestly insists that the statute of

Illinois which is the foundation of this action is not a regulation of

commerce within the meaning of the Constitution of the United States.

In support of its view of the subject the Supreme Court of Illinois cites

the cases of Mnnn v. Illinois, Chicago, Burlington, S Quincy Rail,

road \. loioa, and Peik v. Northwesfern Railway, above referred to.

It cannot be denied that the general language of the court in these

cases, upon the power of Congress to regulate commerce, may be sus-

ceptible of the meaning which the Illinois court places upon it. . . .

[Here follow two paragraphs given stipra, p. 752, beginning "We come

now to consider."]
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In the case of The Chicago, Burlington, & Quincy Mailroad v.

Iowa, 94 U. S. 155, 163, which directly related to railroad transporta-

tion, the language is as follows :
—

"The objection, that the statute complained of is void, because it

amounts to a regulation of commerce among the States, has been suf-

ficiently considered in the case of Miinn v. Illinois. This road, like

the warehouse in that case, is situated within the limits of a single

State. Its business is carried on there, and its regulation is a matter

of domestic concern. It is employed in State as well as in interstate

commerce, and. until Congress acts, the State must be permitted to

adopt such rules and regulations as may be necessary for the promotion

of the general welfare of the people within its own jurisdiction, even

though in doing so those without may be indirectl}- affected."

But the strongest language used by tliis court in these cases is to be

found in Peik v. Chicago & Northicestern Raihcay, 94 U. S. 164,

177-178, as follows :
—

-

" As to the effect of the statute as a regulation of interstate com-

merce. The law is confined to State commerce, or such interstate com-

merce as di recti}' affects the people of Wisconsin. Until Congress acts

in refei-ence to the relations of this company to interstate commerce, it

is certainl}- within the power of Wisconsin to regulate its fares, etc., so

far as tliey are of domestic concern. With the people of Wisconsin

this company has domestic relations. Incidentallj', these may reach

beyond the State. But certainlj', until Congress undertakes to legis-

late for those who are without the State, Wisconsin may provide for

those within, even though it may indirectly affect those without."

These extracts show that the question of the right of the State to

regulate the rates of fares and tolls on railroads, and how far that right

was affected by the commerce clause of the Constitution of the United
States, was presented to the court in those cases. And it must be

admitted that, in a general way, the court treated the cases then before

it as belonging to that class of regulations of commerce which, like

pilotage, bridging navigable rivers, and many others, could be acted

upon by the States in the absence of any legislation by Congress on
the same subject.

By the slightest attention to the matter it will be readily seen that

the circumstances under which a bridge ,raay be authorized across a

navigable stream within the limits of a State, for the use of a public

highway, and the local rules which shall govern the conduct of the

pilots of each of the varying harbors of the coasts of the United States,

depend upon principles far more limited in their application and impor-

tance than those which should regulate the transportation of persons

and property across the half or the whole of the continent, over the

territories of half a dozen States, through which they are carried with-

out change of car or lireaking bulk.

Of the members of the court who concurred in those opinions, there

being two dissentients, but three remain, and the writer of this opinion
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is one of the three. He is prepared to take his shave of the responsibility

for the hinguage used in those opinions, including the extracts above

presented. He does not feel called upon to say whether those extracts

justify the decision of the Illinois court in the present case. It will be

seen, from the opinions themselves, and from the arguments of counsel

presented in the reports, that the question did not receive any very

elaborate consideration, either in the opinions of the court or in the

arguments of counsel. And the question how far a charge made for a

continuous transportation over several States, which included a State

whose laws were in question, may be divided into separate charges for

each State, in enforcing the power of the State to regulate the fares of

its railroads, was evidently not fully considered. These three cases,

with others concerning the same subject, were argued at the same time

by able counsel, and in relation to the different laws affeeting the sub-

ject, of the States of ILliaois, Iowa, AVisconsin, and Minnesota; the

main question in all the cases being the right of the State to establish

any limitation upon the power of the milroad companies to fix the

price at which they would carry passengers and freight It was stren-

uously denied, and very confidently, by all the railroad companies, that

any legislative body whatever had a right to limit the tolls and charges

to be made by the carrying companies for transportation. And the

great question to be decided, and which was decided, and which was

aro^ned in all those cases, was the right of the State within which a rail-

road company did business to regulate or limit the amount of any of

these traffic charges.

The importance of that question overshadowed all others ; and the

case of Munn v. Illinois was selected by the court as the most appro-

priate one in which to give its opinion on that subject, because that

case presented the question of a private citizen, or unincorporated

partnership, engaged in the warehousing business in Chicago, free from

any claim of right or contract under an Act of incorporation of an\'

State whatever, and free from the question of continuous transporta-

tion through several States. And in that case the court was presented

with the question, which it decided, whether any one engaged in a pub-

lic business, in which all the public had a right to require his service,

could be regulated by Acts of the legislature in the exercise of this pub-

lic function and public duty, so far as to limit the amount of charges

that should be made for such services.

The railroad companies set up another defence, apart from denying

the general right of the legislature to regulate transportation charges,

namely, that in their charters from the States the}' each had a conti'act,

express or implied, that they might regulate and establish their own
fares and rates of transportation. These two questions were of pri-

mary importance ; and though it is true that, as incidental or auxiliary

to these, the question of the exclusive right of Congress to make such

regulations of charges as any legislative power had the right to make,

to the exclusion of the States, was presented, it received but little
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attention at the hands of the court, and was passed over with liie

remarks in the opinions of the court which have been cited.

The case of the State Freight Tax, 15 Wall. 232, which was decided

only four j'ears before these cases, held an Act of the Legislature of

Pennsylvania void, as being in conflict with the commerce clause of the

Constitution of the United States, which levied a tax upon all freight

carried through the State by any railroad company, or into it from any

other State, or out of it into any other State, and valid as to all freight

the carriage of which was begun and ended within the limits of the State,

because the former was a regulation of interstate commerce, and the

latter was a commerce solely within the State which it had a right to

regulate. And the question now under consideration, whether these

statutes were of a class which the legislatures of the States could enact

in the absence of any Act of Congress on the subject, was considered

and decided in the negative.

It is impossible to see any distinction in its effect upon commerce of

either class, between a statute which regulates the charges for transpor-

tation, and a statute which levies a tax for the benefit of the State upon

the same transportation ; and, in fact, the judgment of the court in the

State Freiglit Tax Case rested upon the ground that the tax was

always added to the cost of transportation, and thus was a tax in effect

upon the privilege of carrying the goods through the State. It is also

verj- difficult to believe that the court consciously intended to overrule

the first of these cases without an}' reference to it in the opinion.

At the very next term of the court after the delivery of these opin-

ions, the case of Hall v. De Cuir, 95 U. S. 485, was decided, in which

the same point was considered, in reference to a statute of the State of

Louisiana which attempted to regulate the carriage of passengers upon

railroads, steamboats, and other public conveyances, and which pro-

vided that no regulations of an}* companies engaged in that business

should make any discrimination on account of race or color. This stat-

ute by its terms was limited to persons engaged in that class of busi-

ness within the State, as is the one now under consideration, and the

case presented under the statute was that of a person of color who took

passage from Xew Orleans for Hermitage, both places being within the

limits of the State of Louisiana, and was refused accommodations in

the general cabin on account of her color. In regard to this the court

declared that, " for the purposes of this ease, we must treat the Act of

Louisiana of February 23, 1869, as requiring those engaged in inter-

state commerce to give all persons travelling in that State, upon the

public conveyances employed in such business, equal rights and privi-

leges in all parts of the conveyance, without distinction or discrimina-

tion on account of race or color. . . . We have nothing whatever to do

with it as a regulation of internal commerce, or as affecting anything

else than commerce among the States."

And, speaking in reference to the right of the States in certain

classes of interstate commerce to pass laws regulating them, the opin-
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ion says : . . . [Here follows a passage given supra, p. 1983, begin-

ning with the words: " Tlie line which separates," and ending on p.

1984, at the words :
'' No carrier of passengers."]

The applicability of this language to the case now under considera-

tion, of a continuous transportation of goods from New York to Cen-

tral Illinois, or from the latter to New York, is obvious, and it is not

easy to see how any distinction can be made. Whatever may be the

instrumentalities by which tliis transportation from the one point to

the other is effected, it is but one voyage, as much so as that of the

steamboat on the Mississippi River. It is not the railroads themselves

that are regulated by this Act of the Illinois Legislature so much as the

charge for transportation, and, in language just cited, if each one of

the States through whose territories these goods are transported can

fix its own rules for prices, for modes of transit, for times and modes of

delivery, and all the other incidents of transportation to which the

word " regulation " can be applied, it is readily seen that the embar-

rassments upon interstate transportation, as an element of interstate

commerce, might be too oppressive to be submitted to. "It was," in

the language of the court cited above, " to meet just such a case that

the commerce clause of the Constitution was adopted."

It cannot be too strongly insisted upon that the right of continuous

transportation from one end of the countiy to the other is essential in

modern times to that freedom of commerce from the restraints which

the State might choose to impose upon it, that the commerce clause

was intended to secure. This clause, giving to Congress the power to

regulate commerce among the States and with foreign nations, as this

court has said before, was among the most important of the subjects

which prompted the formation of the Constitution. Cook v. Pennsyl-

vania, 97 U. S. 566, 574; Broion v. Maryland, 12 Wheat. 419, 446.

And it would be a very feeble and almost useless provision, but poorly

adapted to secure the entire freedom of commerce among the States

which was deemed essential to a more perfect union by the framers of

tlie Constitution, if, at every stage of the transportation of goods and

chattels through the country, the State within whose limits a part

of tliis transportation must be done could impose regulations concern-

ing the price, compensation, or taxation, or any other restrictive regu-

lation interfering with and seriously embarrassing this commerce.

The argument on this subject can never be better stated than it is by

Chief Justice Marshall in Gibbons v. Ogden, 9 Wheat. 1, 195-196. He
there demonstrates that commerce among the States, like commerce

with foreign nations, is necessarily a commerce which crosses State

lines, and extends into the States, and the power of Congress to regu-

late it exists wherever that commerce is found. Speaking of naviga-

tion as an element of commerce, which it is, only, as a means of

transportation, now largely superseded by railroads, he says: " The

l)Ower of Congress, then, comprehends navigation within the limits

of every State in the Union, so far as that navigation may be, in any
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manner, connected with ' commerce with foreign nations, or among the

several States, or with the Indian tribes.' It may, of consequence,

pass the jurisdictional line of New York and act upon the very waters

[the Hudson River] to which the prohibition now under consideration

applies," p. 197. So the same power may pass the line of the State of

Illinois and act upon its restriction upon the right of transportation

extending over several States, including that one. . . . [Here follow

quotations or statements of the cases of Telegraph Co. v. 2\xm, 105

U. S. 460 ; Wdton v. Mo., supra, p. 1957 ; Mobile v. Kimball, siqjra, p.

1997; GloKcester Ferry Co. v. Pa., supra, p. 2018, and The R. R.

Com. Cases, supra, p. 1733.]

We must, therefore, hold that it, is not, and never has been, the

deliberate opinion of a majority of this court that a statute of a State

which atteaipts to regulate the fares and charges by railroad companies

within its limits, for a transportation which constitutes a part of com-

merce among the States, is a valid law.

Let us see precisely what is the degree of interference with trans-

portation of property or persons from one State to another which this

statute proposes. A citizen of New York has goods which he desires

to have transported by the railroad companies from that city to the

interior of the State of Illinois. A continuous line of rail over which a

car loaded with these goods can be carried, and is carried habitually,

connects the place of shipment with the place of delivery. He under-

takes to make a contract with a person engaged in the carrying busi-

ness at the^end of this route from whence the goods are to start, and he

is told by the carrier, " I am free to make a fair and reasonable con-

tract for this carriage to the line of the State of Illinois, but when the

car which carries these goods is to cross the line of that State, pursu-

ing at the same time this continuous track, I am met by a law of

Illinois which forbids me to make a free contract concerning this trans-

portation witliin that State, and subjects me to certain rules by which I

am to be governed as to tlu; cliarges which the same railroad company

in Illinois may make, or has made, with reference to other persons and

other places of delivery." So that while that carrier might be willing

to carry these goods from the city of New Y'ork to tl)e city of Peoria

at the rate of fifteen cents per hundred pounds, he is not pei'mitted to

do so because the Illinois railroad company has already charged at the

rate of twenty-five cents per hundred pounds for carriage to Gilman,

in Illinois, which is eighty-six miles shorter than the distance to Peoria.

So, also, in the present case, the owner of corn, the principal prod-

uct of the country, desiring to transport it from Peoria, in Illinois, to

New York, finds a railroad company willing to do this at the rate of

fifteen cents per hundred pounds for a car-load, but is compelled to pa}-

at the rate of twenty-five cents per hundred pounds, because the rail-

road company has received from a person residing at Gilman twenty-

five cents jier hundred pounds for the transportation of a car-load of

the same class of freight over the same line of road from Gihnau to

VOL. II. — 53
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New York. Tbis is the result of the statute of Illinois, in its endeavor

to prevent unjust discrimination, as construed by the Supreme Court of

that State. The effect of it is, that whatever may be the rate of trans-

portation per mile charged by the railroad couipan}- from Gilman to

Sheldon, a distance of twenty-three miles, in which the loading and the

unloading of the freight is the largest expense incurred by the railroad

company, the same rate per mile must be charged from Peoria to the

city of New York.

The obvious injustice of such a rule as this, which railroad companies

are b}' heavy penalties couipclled to conform to, in regard to commerce
among the States, when applied to transportation which includes Illi-

nois in a long line of carriage thcough several States, shows the value

of the constitutional provision which confides the power of regulating

interstate commerce to the Congress of the United States, whose en-

larged view of the interests of all the States, and of the railroads con-

cerned, better fits it to establish just and equitable rules.

Of the justice or propriety of the principle which lies at the founda-

tion of the Illinois statute it is not the province of this court to speak.

As restricted to a transportation which begins and ends within the

limits of the State it may be ver^' just and equitable, and it certainly is

the province of the State legislature to determine that question. But

when it is attempted to apply to transportation through an entire series

of States a principle of this kind, and each one of the States shall

attempt to establish its own rates of transportation, its own methods to

prevent discrimination in rates, or to permit it, the deleterious influ-

ence upon the freedom of commerce among the States and upon the

transit of goods through those States cannot be overestimated. That

this species of regulation is one which must be, if established at all, of

a general and national character, and cannot be safely- and wisely

remitted to local rules and local regulations, we think is clear from

what has alread}- been said. And if it be a regulation of commerce, as

we think we have demonstrated it is, and as the Illinois court concedes

it to be, it must be of that national character, and the regulation can

onl^' appropriately exist by general rules and principles, which demand
that it should be done by the Congress of the United States under the

commerce clause of the Constitution.

The judgment of the Supreme Court of Illinois is therefore

Reversed, and the case remanded to that court for further proceed-

ings in conformity xoith this opinion.

Mr. Justice Bradley, with whom concurred The Chief Justice and

Mr. Justice Gray, dissenting. [In the course of the dissenting opin-

ion, a quotation from the opinion of the Supreme (^ourt of Illinois was

made to the effect that " the excess in the charge for the less distance

presumably affects eveiy part of the line of carriage between Gilman

and the State line proportionateh' with the balance of the line." And
Bradley, J., added,] " We have no doubt that this view of the pre-

sumed equal distribution of the charge to every part of the route is cor-
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rect. If one-tenth, or anj- other proportion, of the whole route of

transportation was in Illinois, the clear presumption is, if nothing be

shown to the contrar}" (as nothing was shown), that the lilie piopor-

tion of the whole charge was made for the transportation in that State.

"The principal question in this case, therefore, is whether, in the

absence of Congressional legislation, a State legislature has the power
to regulate the charges made by the railroads of the State for trans[)ort-

ing goods and passengers to and from places within the State, when
such goods or passengers are brought from, or carried to, points with-

out the State, and are, therefore, in the course of transportation from

another State, or to another State. It is contended that as such trans-

portation is commerce between or among different States, the power
does not exist. The majority of the court so liold. We feel obliged

to dissent from that opinion. We think that the State does not lose its

power to regulate the charges of its own railroads in its own territory,

simply because the goods or persons transported have been brought

from or are destined to a point beyond the State in another State. . . .

" It is evident from what has been said, that the dealing of a State

with a railroad corporation of its own creation, in authorizing the con-

struction and maintenance of its road, and the charge of fares and
freights thereon, is, in its purpose, a matter entirely aside from that

kind of regulation of commerce which is obnoxious to the provisions of

the Constitution. There is not a particle of doubt that it was the right

of the State to prescribe the route of the plaintiffs road,— it might be

in a direction north and south, or east and west ; it might be by one

town, or b}- a different town ; it was its right to prescribe how the road

should be built, what means of locomotion should be used on it, how
fast the trains might run, at what stations they should stop. It was its

right to prescribe its charges, and to declare that they should be uni-

form, or, if not uniform, how otherwise : this certainly was the right

of the State at the inception of the charter, and ever}- one of these

things would most materiall}- affect commerce, not onlj- internal but

external ; and yet not one of tliem would be repugnant to the power
of Congress to regulate commerce within the meaning of the Con-
stitution.

"Suppose the original charter of the railroad company in this case

had contained precisely the provisions against discriminating charges

which is contained in the general law now complained of, could the

company disregard the conditions of its charter, and defy the authority

of the State? We think it clear that it could not. But if the State

had the power to impose such a condition in the original charter, it

must have the same power at any time afterwards ; for the exercise of

the power in the original grant would be just as repugnant to the

Constitution, and no more, as the exercise of it at a subsequent period.

The regulation of charges is just as unconstitutional in a charter as in

a general law.

*' To sum up the matter in a word : we hold it to be a sound proposi-
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tion of law, that the making of raih'oads and regulating the charges

for their use is not such a regulation of commerce as to be in the

remotest degree repugnant to any power given to Congress by the

Constitution, so long as that jjower is dormant, and has not been

exercised bj' Congress. They affect commerce, they incidentally regu-

late it ; but they are acts in relation to the subject which the State has

a perfect right to do, subject, always, to the controlling power of

Congress over the regulation of commerce when Congress sees fit to

act. . . . The inconveniences which it has been supposed in argu-

ment would follow from the execution of the laws of Illinois, we think

have been greatly exaggerated. But if it should be found to present

any real difficulty in the modes of transacting business on through lines,

it is always in the power of Congress to make such reasonable regula-

tions as the interests of interstate commerce may demand, without

denuding the States of their just powers over their own roads and

their own corporations." ^

BOBBINS V. SHELBY COUNTY TAXING DISTRICT.

Supreme Court of the United States. 1887.

[120 f7. S. 489.]

. . . The cause was submitted at the last term of court. The court,

on the 8th of March, 1886, ordered it argued ; and argument was heard

accordingly at this term. The case is stated in the opinion of the

court.

Mr. Luke E. Wright, for plaintiff in error ; 3fr. F. T. Edmondson
was with him on the brief ; 3Ir. S. P. Walker, for defendant in error.

Mr. Justice Bradley delivered the opinion of the court.

This case originated in the following manner : Sabine Robbins, the

plaintiff in error, in February, 1884, was engaged at the city of Mem-
phis, in the State of Tennessee, in soliciting the sales of goods for the

firm of Rose, Robbins & Co., of Cincinnati, in the State of Ohio, deal-

ers in paper, and other articles of stationery, and exhibited samples

1 This case was decided October 25, 1886. The Federal Interstate Commerce Act

(24 Stat at Large, 379) was approved hy the President, February 4, 1887.

In Lafarierv. Gr. Trunk Ri/. of Canada, 84 Me. 286 (1892), it was held that a

statute of Maine making railroad tickets good for six years, with a right of the holder

to " stop off " at as many stopping places as he pleases, cannot constitutionally apply

to a ticket for a continuous passage between a place in Canada and another in Maine,

citing Carpfnter v. Ri/. Co., 72 Me. 388. The court (Peters, C. J.) said :
" Tlie plaintiff

places great reliance upon the case of Dri/den v. Rnilwai/ Co., 60 Me. 5\2 (1872), a case

much like the present, where the statute in question was held to be valid. But that

was many years ago, and the point now presented was not even intimated to the court.

No tlionght was taken of it. Questions of interstate commerce have grown to an im-

mense national importance since the time of that decision."— Ed.
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for the purpose of effecting such sales, — an employment usually de-

nominated as that of a " drummer." There was in force at that time a

statute of Tennessee, relating to the subject of taxation in the Taxing

Districts of the State, applicable, however, only to the Taxing Districts

of Shelby County (formerly the city of Memphis), by which it was

enacted, amongst other things, that " All drummers, and all persons

not having a regular licensed house of business in the Taxing District,

offering for sale or selling goods, wares, or merchandise therein, by

sample, shall be required to pay to the county trustee the sum of $10

per week, or $2o per month, for such privilege, and no license shall be

issued for a longer period than three months." Stats. Tennessee, 1881,

0. 96, § 16.

The business of selling by sample and nearl}- sixty other occupations

had been by law declared to be privileges, and were taxed as such, and

it was made a misdemeanor, punishable by a fine of not less than five,

nor more than fift}' dollars, to exercise any of such occupations without

having first paid the tax or obtained the license required therefor. .

Under this law Robbins, who had not paid the tax nor taken a

license, was prosecuted, convicted, and sentenced to pay a fine of ten

dollars, together with the State and county tax, and costs ; and on ap-

peal to the Supreme Court of the State, the judgment was affirmed.

This writ of error is brought to review the judgment of the Supreme

Court, on the ground that the law imposing the tax was repugnant to

that clause of the Constitution of the United States which declares

that Congress shall have power to regulate commerce among the several

States. On the trial of the cause in the inferior court, a jury being

waived, the following agreed statement of facts was submitted to the

court, to wit : [The facts are sufficientl}- stated above.] Tliis was all

the evidence, and thereupon the court rendered judgment against the

defendant, to which he excepted, and a bill of exceptions was taken.

The principal question argued before the Supreme Court of Tennes-

.see was, as to the constitutionalit}- of the Act which imposed the tax

on drummers ; and the courl decided that it was constitutional and
valid.

That is the question before us, and it is one of great importance to

the people of the United States, both as it respects their business inter-

ests and their constitutional rights. It is presented in a nutshell, and
does not, at this day, require for its solution any great elaboration of

argument or review of authorities. Certain principles have been al-

ready established by the decisions of this court which will conduct us

to a satisfactory decision. Among those principles are the following :
—

1. The Constitution of the United States having given to Congress

the power to regulate conunerce, not only with foreign nations, but

among the several States, that power is necessaril}- exclusive whenever
the subjects of it are national in their character, or admit onl}' of one
uniform system, or plan of regulation. This was decided in the case of

Gooley v. Board of Wardens of the Port of Philadelphia, 12 How.
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299, 319, and was virtually involved in the case of Gibbons y. Ogden,

9 Wlieat. 1, and has been confirmed in man}' subsequent cases, amongst
others, in Brown v. Mari/land, 12 Wheat. 419 ; llie Pasaenger Cases,

7 How. 283 ; Crandall v. Nevada, 6 Wall. 35, 42 ; Ward v. 3fary-

land, 12 Wall. 418, 430; State Freight Tax Cases, 15 Wall. 232,

279 ; Henderson v. Mayor of Neio York, 92 U. S. 259, 272 ; Jiail-

roud Co. V. Buseu, 95 U. S. 465, 469 ; Mobile v. Kimball, 102 U. S.

691, 697 ; Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 203
;

Wabash, &c. liaihvay Co. v. Illinois, 118 U. S. 557.

2. Another established doctrine of this court is, that where the

power of Congress to regulate is exclusive, the failure of Congress to

make express regulations indicates its will that the subject shall be left

free from an}' restrictions or impositions ; and any regulation of the

subject by the States, except in matters of local concern only, as here-

after mentioned, is repugnant to such freedom. This was held by Mr.

Justice Johnson in Gibbons v. Ogden, 9 Wheat. 1, 222, by Mr. Justice

Grier in the Passenger Cases, 7 How. 283, 462, and has been affirmed

in subsequent cases. State Freight Tax Cases, 15 Wall. 232, 279 ;

Mailroad Co. v. Husen, 95 U. S. 465, 469 ; Weltoy^ v. 3Iissow'i, 91

U. S. 275, 282; 3Iobile v. Kimball, 102 U. S. 691, 697; Brown v.

Houston, 114 U. S, 622, 631 ; Walling v. Michigan, 116 U. S, 446,

455 ; Pickard v. Pullman Southern Car Co., 117 U. S. 34 ; Wabash,

&c. Railway Co. v. Illinois, 118 U. S. 557.

3. It is also an established principle, as already indicated, that the

only way in which commerce between the States can be legitimately

affected by State laws is when, by virtue of its police power, and its

jurisdiction over persons and property within its limits, a State provides

for the security of the lives, limbs, health, and comfort of persons and

the protection of property ; or when it does those things which may
otherwise incidentally affect commerce, such as the establishment and

regulation of highways, canals, railroads, wharves, ferries, and other

commercial facilities ; the passage of inspection laws to secure the due

quality and measure of products and commodities ; the passage of laws

to regulate or restrict the sale of articles deemed injurious to the health

or morals of the community ; the imposition of taxes upon persons

residing within the State or belonging to its population, and upon

avocations and employments pursued therein, not directly connected

with foreign or interstate commerce, or with some other employment

or business exercised under authority of the Constitution and laws of

the United States ; and the imposition of taxes upon all property within

the State, mingled with and forming part of the great mass of property

therein. But in making such internal regulations a State cannot im-

pose taxes upon persons passing through the State, or coming into it

merely for a temporary purpose, especially if connected with interstate

or foreign commerce ; nor can it impose such taxes upon property- im-

ported into the State from abroad, or from another State, and not yet

become part of the common mass of property therein ; and no discrimi-.
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nation can be made, by any such regulations, adversely to the persons

or property of other States ; and no regulations can be made directly

affecting interstate commerce. Any taxation or regulation of the latter

character would be an unauthorized interference with the power given

to Congress over the subject.

For authorities on this last head it is only necessary to refer to those

already cited.

In a word, it may be said, that in the matter of interstate commerce

the United States are but one country, and are and must be subject to

one system of regulations, and not to a multitude of systems. The

doctrine of the freedom of that commerce, except as regulated b}' Con-

gress, is so firmly established that it is unnecessary to enlarge further

upon the s bject.

In view of these fundamental principles, which are to govern our de-

cision, we ma}- approach the question submitted to us in the present

case, and inquire whether it is competent for a State to levy a tax or

impose an}- other restriction upon the citizens or inhabitants of other

States, for selling or seeking to sell their goods in such State before

they are introduced therein. Do not such restrictions affect the very

foundation of interstate trade? How is a manufacturer, or a merchant,

of one State to sell his goods in another State without, in some way,

obtaining orders therefor? Must he be compelled to send them at a

venture, without knowing whether there is any demand for them?

This may, undoubtedly, be safely done with regard to some products

for whicli there is always a market and a demand, or where the course

of trade has established a general and unlimited demand. A raiser of

farm produce in New Jersey or Connecticut, or a manufacturer of

leather or wooden ware, may, perhaps, safely take his goods to the city

of New York and be sure of finding a stable and reliable market for

them. But there are hundreds, perhaps thousands, of articles which no
person would think of exporting to another State without first pro-

curing an order for them. It is true, a merchant or manufacturer in

one State may erect or hire a warehouse or a store in another State, in

which to place his goods, and await the chances of being able to sell

them. But this would require a warehouse or a store in every State with

which he mighi desire to trade. Surely, he cannot be compelled to

lake this inconvenient and expensive course. In certain branches of

business it may be adopted with advantage. Many manufacturers do
open houses or places of business in other States than those in which

they reside, and send their goods there to be kept on sale. But this

is a matter of convenience, and not of compulsion, and would neitiier suit

the convenience nor be within the ability of many others engaged in tlie

same kind of business, and would be entirely unsuited to many branches

of business. In these cases, then, what shall the merchant or manu-
facturer do who wishes to sell his goods in other States? Must ho sit

still in his factory or warehouse and w-ait for the people of those States

to come to him? This would be a silly and ruinous proceeding.
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The only other waj', and the one, perhaps, which most extensively

.

prevails, is to obtain orders from persons residing or doing business in

those other States. But how is the merchant or manufacturer to secure

such orders? If he may be taxed by such States for doing so, who
shall limit the tax? It may amount to prohibition. To say that such

a tax is not a burden upon interstate commerce, is to speak at least un-

advisedly and without due attention to the truth of things.

It may be suggested that the merchant or manufacturer has the post-

office at his command, and may solicit orders througli the mails. We
do not suppose, however, that any one would seriously contend that

this is the only way in which his bus'iness can be transacted without

being amenable to exactions on the part of the State. Resides, wh}-

could not the State to which his letters might be sent tax him for solicit-

ing orders in this way, as well as in any other way?
The truth is, that, in numberless instances, the most feasible, if not

the only practicable, way for the merchant or manufacturer to obtain

orders in other States is to obtain them by personal application, either

by himself or by some one employed by him for that purpose ; and in

many branches of business be must necessarily exhibit samples for the

purpose of determining the kind and quality of the goods he proposes

to sell, or which the other party desires to purchase. But the right of

taxation, if it exists at all, is not confined to selling b}- sample. It

embraces every act of sale, whether by word of mouth only or b}- the

exhibition of samples. If the right exists, any New York or Chicago

merchant visiting New Orleans or Jacksonville, for pleasure or for

his health, and casually taking an order for goods to be sent from

his warehouse, could be made liable to pay a tax for so doing, or be

convicted of a misdemeanor for not having taken out a license. The

right to tax would apply equally as well to the principal as to his agent,

and to a single act of sale as to a hundred acts.

But it will be said that a denial of this power of taxation will inter-

fere with the right of the State to tax business pursuits and callings

carried on within its limits, and its rights to require licenses for carry-

ing on those which are declared to be privileges. This may be true to

a certain extent ; but only in those cases in which the States them-

selves, as well as individual citizens, are subject to the restraints of the

higher law of the Constitution. And this interference will be very lim-

ited in its operation. It will only prevent the levy of a tax, or the

requirement of a license, for making negotiations in the conduct of in-

terstate commerce ; and it may well be asked where the State gets

authority for imposing burdens on that branch of business any more than

for imposing a tax on the business of importing from foreign countries,

or even on that of postmaster or United States marshal. The mere

calling the business of a drummer a privilege cannot make it so. Can

the State Legislature make it a Tennessee privilege to carry on the

business of importing goods from foreign countries? If not, has it any

better right to make it a State privilege to carry on interstate com-
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merce? It seems to be forgotten in argument that the people of this

country are citizens of the United States, as well as of the individual

States, and that they have some riglits undei' the Constitution and laws

of the former independent of the latter, and free from any interference

or restraint from them.

To deny to the State the power to lay the tax or require the license

in question, will not, in any perceptible degree, diminish its resources

or its just power of taxation. It is very true, that if the goods wlien

sold were in the State, and part of its general mass of property, they

would be liable to taxation ; but when brought into the State in conse-

quence of the sale the}' will be equally liable; so that, in the end, the

State will de''ive just as mucli revenue from them as if the}' were there

before the sale. As soon as the goods are in the State and become

part of its general mass of propert}', the}' will become liable to be taxed

in the same manner as other property of similar character, as was dis-

tinctly held by this court in the case of Broivn v. Houston, 114 U. S.

622. AVhen goods are sent from one State to another for sale, or, in

consequence of a sale, they become part of its general property, and

amenable to its laws ; provided that no discrimination be made against

them as goods from another State, and that they be not taxed by reason

of being brought from another State, but only taxed in the usual way
as other goods are. Broion v. Houston, qua sujyra ; 3fachine Co. v.

Gage, 100 U. IJ. 676. But to tax the sale of such goods, or the offer

to sell them, before they are brought into the State, is a very different

thing, and seems to us clearly a tax on interstate commerce itself.

It is strongly urged, as if it were a material point in the case, that

no discrimination is made between domestic and foreign drummers, —
those of Tennessee and those of other States ; that all are taxed alike.

But that does not meet the difficulty. Interstate commerce cannot be
taxed at all, even though the same amount of tax should be laid on
domestic commerce, or that which is carried on solely within the State.

This was decided in the case of The State FreirjU Tax, 1.3 Wall. 232.

The negotiation of sales of goods which are in another State, for the

purpose of introducing them into the State in which the negotiation is

made, is interstate commerce. A New Orleans merchant cannot be
taxed there for ordering goods from London or New York, because, in

the one case, it is an act of foreign, and in the other, of interstate com-
merce, both of wliich are subject to reguLation by Congress alone.

It would not be difficult, however, to show that the tax authorized by
the State of Tennessee in the present case is discriminative against

the merchants and manufacturers of other States. They can onlv sell

their goods in Memphis by the employment of drummers and by means
of samples; whilst the merchants and manufacturers of Memphis, hav-
ing regular licensed houses of business there, have no occasion for

such agents, and if they had, they are not subject to any tax therefor.

They are taxed for their licensed houses, it is true ; but so. it is pre-

sumable, are the merchants and manufacturers of other States in the
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places where they reside ; and the tax on drummers operates greatly to

their disadvantage in comparison with the merchants and manulactiir-

ers of Memphis. And such was undoubtedly one of its objects. This

kind of taxation is usually imposed at the instance and solicitation of

domestic dealers, as a means of protecting them from foreign compe-

tition. And in many cases there may be some reason in their desire

for such protection. But this shows in a still stronger light the uncon-

stitutionality of the tax. It shows that it not only operates as a re-

striction upon interstate commerce, but that it is intended to have that

effect as one of its principal objects. And if a State can, in this wa}-,

impose restrictions upon interstate commerce for the benefit and protec-

tion of its own citizens, we are brought back to the condition of things

which existed before the adoption of the Constitution, and which was

one of the principal causes that led to it.

If the selling of goods by sample and the emplo3'ment of drummers

for that purpose, injuriously affect the local interest of the States, Con-

gress, if applied to, will undoubtedly make such reasonable regulations

as the case may demand. And Congress alone can do it ; for it is ob-

vious that such regulations should be based on a uniform system appli-

cable to the whole country, and not left to the varied, discordant, or

retaliatory enactments of forty different States. The confusion into

which the commerce of the country would be thrown bj- being subject

to State legislation on this subject, would be but a rei)etition of the dis-

order which prevailed under the Articles of Confederation.

To say that the tax, if invalid as against drummers from other

States, operates as a discrimination against the drummers of Tennessee,

against whom it is conceded to be valid, is no argument ; because the

State is not bound to tax its own drummers ; and if it does so whilst

having no power to tax those of other States, it acts of its own free will,

and is itself the author of such discrimination. As before said, the

State may tax its own internal commerce ; but that does not give it any

right to tax interstate commerce.

The judgment of the Supreme Court of Tennessee is reversed, and
the plaintiff in error must be discharged.

Mr. Chief Justice Waite, with whom concurred Mr. Justice Field

and Mr. Justice Gray, dissenting.^

1 In the dissenting opinion it is said : "Tlie license fee is demanded for the privi-

lege of selling goods hy sample within the Taxing District. The fee is exacted from all

alike who do that kind of Imsiness, unless they have ' a licensed house of business ' in the

district. There is no disci'imination between citizens of the State and citizens of other

States. The tax is upon the business, and this I liave always understood to be lawful,

wjiether the business was carried on liy a citizen of the State under whose authority

the exaction was made, or a citizen of another State, unless there was discrimination

against citizens of other States. In Oshorne v. Mobile, 16 Wall. 481, it is said :
' The

whole court agreed that a tax on business carried on within the State, and without

discrimination between its citizens and the citizens of other States, might be constitu-

tionally imposed and collected.' And I cannot believe that if Rolibins had opened an

office for his business within the Taxing District, at which he kept and exhibited his
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PHILADELPHIA, etc. STEAMSHIP COMPANY v. PENN-
SYLVANIA.

Supreme Court of the United States. 1887.

[122 (J. S. 326.]

[On error to the Supreme Court of Pennsylvania.]

The question in this case was, whether a State can constitutionally

impose upon a steamship company, incorporated under its laws, a tax

upon the gross receipts of such company derived from the transporta-

tion of persons and property" bj* sea, between different States, and

to and from foreign countries. . . .

Mr. Morton P. Henry., for plaintiff in error ; Mr. W. S. KirkjKitricTc,

Attorney-General of Pennsylvania, for defendant in error ; 3Ir. John

samples, it would be held that he would not be liable to the tax, aud this wliether he

sta3'ed there all the time or came ouly at intervals. But what cau be the difference in

principle, so far as this question is concerned, whether he takes a room permanently

in a business block of the district where, when he comes, he sends his boxes aud ex-

hibits his wares, or engages a room temporarily at a hotel or privato house and carries

on his business there during his stay ' Or even whether he takes his sample boxes

around with him to his different customers and shows his wares from them ^ In

either case he goe.-. to the district to ply his trade and make Iiis sales from the goods
he exhibits. He does not sell those goods, but he sells others like them. It is true

that his business was to solicit orders for his principals, but in doing so he bargained
for them, carried on business for them in the district by means of the samples of their

goods, which had been furnished him for that purpose. To all intents and purposes he
had his goods with him for sale, for what he sold was like what he exhibited as tlie

subjects of sale. I am unable to see any difference in principle between a tax on a
seller by sample and a tax on a pedler, and yet I can hardly believe it would be con-

tended that the provision of the same statute now in question, which fixes a license fee

for all pedlers in the district, would be held to be unconstitutional in its application

to pedlers who came with their goods from another State and expected to go back
again."

In Asher V. Texas, 128 U. S. 129. 131 (1888), the court (Bradlet, J ), after saying
that the case was not' distinguishable from Rohhins v Shclbf/ Cmuitii Tax. D>sfnet^ and
that this was conceded by the lower court in this case (the Texas Court of Appeals),
added .

" But it is strenuously contended by that court that the decision of this court
in Roblnns v. The Shelhi/ Taxing District is contrary to sound principles of constitutional

construction, and in conflict with well-adjudicated cases formerly decided by this court
and not overruled. Even if it were true that the decision referred to was not in har-
mony with some of the previous decisions, we had supposed that a later decision in

conflict with prior ones had the effect to overrule them, whether mentioned and com-
mented on or not And as to the constitutional principles involved, our views were
quite fully and carefully, if not clearly and satisfactorily, expressed in the Rof>hins

case. We do not ])ropose to enter upon a renewed discussion of the subject at this
time. If any further illustration is desired of the unconstitutionality of local burdens
imposed upon interstate commerce by way of taxing an occupation directly concerned
therein, reference may be made to the still more recent case of Leioup v Port of Mo-
bile, 127 U. S. 640, which related to a general license tax on telegraph companies, and
was decided by the unanimous concurrence of the court." — Ed.
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F. Sanderson, Deputy* Attorney-General of the State, was with him on

the brief.

Mr. Justice Bradley, after stating the case as above reported,

delivered the opinion of the court.

The question which underlies the immediate question in the case

is, whetiier the imposition of the tax upon the steamship company's

receipts amounted to a regulation of, or an interference with, interstate

and foreign commerce, and was thus in conflict with the power granted

by the Constitution to Congress? The tax was levied directl}* upon

the receipts derived by the company from its fares and freiglits for the

transportation of persons and goods between difTerent States, and be-

tween the States and foreign countries, and from the charter of its ves-

sels which was for the same purpose. This transportation was an act

of interstate and foreign commerce. It was the carrying on of such

commerce. It was that, and nothing else. In view of the decisions

of this court, it cannot be pretended that the State could constitution-

ally regulate or interfere with that commerce itself. But taxing is one

of the forms of regulation. It is one of the principal forms. Taxing

the transportation, either hy its tonnage, or its distance, or by the

number of trips performed, or in any other way, would certainly be a

regulation of the commerce, a restriction upon it, a burden upon it.

Clearly- this could not be done by the State without interfering with

the power of Congress. Foreign commerce has been fully regulated b}'

Congress, and any legulations imposed by the States upon that branch

of commerce would be a palpable interference. If Congress has not

made any express regulations with regard to interstate commerce, its

inaction, as we have often held, is equivalent to a declaration that it

shall be free, in all cases where its power is exclusive ; and its power

is necessarily exclusive whenever the subject matter i^. national in its

character and properly admits of only one uniform system. See the

cases collected in Jlobbins v. Shelby Taxing District, 120 U. S. 489,

492, 493. Interstate commerce carried on by ships on the sea is surel}'

of this character.

If, then, the commerce carried on b}- the plaintiff in error in this case

could not be constitutionally taxed by the State, could the fares and

freights received for transportation in carrying on that commerce be

constitutionally taxed? If the State cannot tax the transportation,

may it, nevertheless, tax the fares and freights received therefor?

"Where is the difference? Looking at the substance of things, and not

at mere forms, it is veiy difficult to see any difference. The one thing

seems to be tantamount to the other. It would seem to be rather

metaphysics tlian plain logic for the State officials to sa}- to the com-

pany : "We will not tax yon for the transportation you perform, but

we will tax 30U for what .you get for peiforraing it." Such a position

can hardly be said to be based on a sound method of reasoning.

This court did not so reason in the case of Broion v. Maryland^

12 Wheat. 419 ...
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The application of this reasoning to the case in hand is obvious.

Of what use would it be to the ship-owner, in canTing on interstate

and foreign commerce, to have the right of transporting persons and
goods free from State interference, if he had not the equal right to

ciiarge for such transportation without such interference? The very

object of his engaging in transportation is to receive pa}- for it. If

the regulation of the transportation belongs to the power of Congress

to regulate commerce, the regulation of fares and freights receivable

for such transportation must equally belong to that power; and any

burdens imposed by the State on such receipts must be in conflict with

it. To apply the language of Chief Justice Marshall, fares and freights

for transportation in carrying on interstate or foreign commerce are

as much essential ingredients of that commerce as transportation

itself.

It is necessary, however, that we should examine what bearing the

cases of the State Freight Tax, siqyra, p. 1938, and Haihoay Gross

Meceipts, supra, p. 1945, reported in 15th of Wallace, have upon the

question in hand. . . .

If this case [The State Freight Tax] stood alone, we should have no
hesitation in saying that it would entirel}- govern the one before us

;

for, as before said, a tax upon fares and freights received for trans-

portation is virtuall}- a tax upon the transportation itself. But at the

same time that the Case of State Freight Tax was decided, the other

case referred to, namely, that of State Tax on Raihcay Gross Re-
ceipts, was also decided, and the opinion was delivered by the same
member of the court. 15 Wall. 284. . . .

A review of the question convinces us that the first ground on which

the decision in State Tax on Raihray Gross Receipts was placed is

not tenable ; that it is not supported by anything decided in Broion v.

Jlanjland; but, on the contrary, that the reasoning in that case is

decidedly against it.

The second ground on which the decision referred to was based was,

that the tax was upon tlie franchise of the corporation granted to it b}-

the State. We do not think that this can be affirmed in the present

case. It certainly could not have been intended as a tax on the cor-

porate franchise, because, by the terms of the Act, it was laid equall}"

on the corporations of other States doing business in Pennsylvania. If

intended as a tax on the franchise of doing business, — which in this

case is the business of transportation in carrying on interstate and
foreign commerce, — it would clearly be unconstitutional. It was held

by this court in the case of Gloucester Ferry Comjxtny v. Pennsylvania,

114 U. S. 196, that interstate commerce carried on by corporations is

entitled to the same protection ngainst State exactions which is given

to such commerce when carried on by individuals. ... It is hardly

necessary to add that the tax on the capital stock of the New Jersej'

Company, in that case, was decided to be unconstitutional, because,

as the corporation was a foreign one, the tax could only be construed
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as a tax for the privilege or franchise of carrying on its business, and

that business was interstate commerce.

The decision in this case, and the reasoning on which it is founded,

so far as tlie}' relate to the taxation of interstate commerce carried on

by corporations, apply equally' to domestic and foreign corpoiations.

No doubt the capital stock of the former, regarded as inhabitants of

the State, or their property, ma}' be taxed as other corporations and

inhabitants are, provided no discrimination be made against them as

corporations carrying on foreign or interstate commerce, so as to make
the tax, in effect, a tax on such commerce. But their business as

carriers in foreign or interstate commerce cannot be taxed by the State,

under the plea that they are exercising a franchise.

There is another point, however, which ma}' properl}- deserve some

attention. Can the tax in this case be regarded as an income tax?

and, if it can, does that make any dilference as to its constitutionality?

. . . As a tax on transportation, we have alread}' seen from the quota-

tions from The State Freight Tax Case that it cannot be supported

where that transportation is an ingredient of interstate or foreign com-

merce, even though the law imposing the tax be expressed in such

general terms as to include receipts from transportation which are

properly taxable. It is unnecessarj', therefore, to discuss the ques-

tion which would arise if the tax were properly a tax on income. It

is clearly not such, but a tax on transportation only.

The corporate franchises, the property, the business, the income of

corporations created by a State mav undoubtedl}' be taxed b}- the

State ; but in imposing such taxes care should be taken not to interfere

with or hamper, directly or by indirection, interstate or foreign com-

merce, or any other matter exclusivel}' within the jurisdiction of the

Federal government. This is a principle so o'ten announced by the

courts, and especially by this court, that it ma}- be received as an

axiom of our constitutional jurisprudence. It is unnecessary, there-

fore, to review the long list of cases in which the subject is discussed.

Those referred to are abundantly sufficient for our purpose. We may
add, however, that since the decision of the Railway Tax Cases now
reviewed, a series of cases has received the consideration of this court,

the decisions in which are in general harmony with the views here

expressed, and show the extent and limitations of the rule that a State

cannot regulate or tax the operations or objects of interstate or foreign

commerce. We may refer to the following: RaUroad Co. v. Husen,

95 U. S. 465 ; Cook v. Pennsylvania, 97 U. S. 566 ; Guy v. Balti-

more, 100 U. S. 434 ; Webber v. Virginia, 103 U. S. 344 ; Moran v.

New Orleans, U2 U. S. 69; Walling v. Michigan, 116 U. S. 446;

PicJcard v. Pullman Co., 117 U. S. 34 ; Wabash & St. Louis Railroad

V. Illinois, 118 U. S. 557 ; Bobbins v. Shelby County, 120 U. S. 489
;

Fargo v. Michigan, 121 U. S. 230. The cases of Moran v. Neva Or-

leans and Fargo v. Michigan are especially apposite to the case now

under consideration. As showing the power of the States over local
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matters incidentallj' affecting commerce, see Munn v. Illinois, 94 U. S.

113, 123, and other cases in tlie same volume, viz. : Chicago & Burling-

ton Railroad X. loica^ pp. 155, 161 ; Peik v. Cliicago tJb Northirestern

Railway, pp. 164, 176 ; Winona & St. Peter Railroad \. Blake, p. 180,

as ex[)lained b}- Wabash Co. v. Illinois ; The Wharfage Cases, viz.,

Packet Co. v. Keokuk, 95 U. S. 80, Packet Co. v. St. Louis, 100 U. S.

423, 428, Packet Co. v. Catlettsburg, 105 U. S. 559, 563 ; Transporta-

tion Co. V. Parkersburg, 107 U. S. 691, 698 ; Ouachita Packet Co. v.

Aikeyi, 121 U. 8. 444; Mobile v. Kimball, 102 U. S. 691 ; Broion v.

Houston, 114 U. S. 622, 630 ; Railroad Commissio7i Cases, 116 U. S.

307; Coe v. PJrrol, 116 U. S. 517.

It is liardly within the scope of the present discussion to refer to the

disastrous effects to which the power to tax interstate or foreign com-
merce ma}- lead. If the power exists in the State at all, it has no limit

but the discretion of the State, and might be exercised in such a man-
ner as to drive awa}- that commerce, or to load it with an intolerable

burden, serioush' affecting the business and prosperity of other States

interested in it ; and if those States, b}- way of retaliation, or other-

wise, should impose like restrictions, the utmost confusion would pre-

vail in our commercial affairs. . . . Our conclusion is, tiiat the impo-

sition of the tax in question in this cause was a regulation of interstate

and foreign commerce, in conflict with the exclusive powers of Congress

under the Constitution. Judgment reversed."^

1 In Stockton v. Bait, cj- X. Y. R. R. Co., et al., 32 Fed. Rep. 9 (1887), on a bill for

an injunction, removed from the New Jersey Court of Chancery to the United .States

Circuit Court for New Jersey, it appeared th:»t by an Act of Congress of .June 16, 1886

a New York corporation had been authorized to build a railroad bridge across the

Stateu Island Sound, known as Arthur Kill, between New Y'ork and New Jersev, to

connect with the road of the above-named company, a New Jersey corporation. In
holding this legislation valid, the court (Bradley, J.) said: "In our judgment, if

Congress itself has the power to construct a bridge across a navigable stream for the

furtherance of commerce among the States, it may authorize the same to be done by
agents, whether individuals, or a corporation created by itself, or a State corporation

already existing and concerned in the enterprise. The objection that Congress cannot
confer powers on a State corporation is untenable. It has used their agency for carry-

ing on its own purposes from an early period. It adopted as post-roads the turnpikes

belonging to the various turnpike corporations of the country, as far back as such
corporations were known, and subjected them to burdens, and accorded to them
privileges, arising out of that relation. It continued the same system with regard to

canals and railroads, when these modes of transportation came into existence. Nearly
half a century ago, it constituted every railroad built, or to be built, in the United
States, a post-road. This, of course, involved duties, and conferred privileges and pow-
ers, not contained in their original charter. In 1866, Congre.ss authorized everv steam-

railroad company in the I'nited States to carry passengers and goods on their way
from one State to another, and to receive compensation therefor, and to connect with

roads of other States, so as to form continuous lines for the transportation of the same
to the ])lace of destination. The powers thus conferred were independent of the pow-
ers conferred by the charter of any railroad company. Surely these acts of Congress
cannot be condemned as unconstitutional exertions of power. . . .

Hitherto, it is true, the means of commercial communication have been supplied,

either by nature in the navigable w.aters of the country or by the States in the con-

struction of roads, canals, and railroads, so that the functions of Congress have not
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SMITH V. ALABAMA.

Supreme Court of the United States. 1888.

[124 U. S. 465.] 1

On error to a judgment of the Supreme Court of Alabama, denying

the plaintiff's petition, on habeas corpus, to be discharged from a com-

mitment by a justice of the peace to await an indictment for driving a

locomotive engine without the license required by a statute of Alabama,
approved Februar}' 28, 1887. The petitioner, when arrested in July,

1887, was acting as locomotive engineer on the Mobile & Ohio Kail-

road Company, a corporation owning and operating a line of railroad

forming a continuous and unbroken line from Mobile, in the State of

Alabama, to St. Louis, in the State of Missouri ; and as such was then

engaged in handling, operating, and driving a locomotive engine,

attached to a regular passenger train on the Mobile and Ohio Rail-

road, within the county and State, consisting of a postal car carrying the

United States mail to all parts of the Union ; a Southern express car

containing perishable freight, money packages, and other valuable mer-

chandise destined to Mississippi, Tennessee, Kentuck}', and other States ;

passenger-coaches, and a Pullman palace sleeping-car occupied bv pas-

sengers, to be transported by said train to the States of Mississippi,

been largely called into exercise under this branch of its jurisdiction and power, except

in the improvement of rivers and harbors, and the licensing of bridges across navi-

gable streams. But this is no proof that its power does not extend to the whole

subject in all its possible requirements. Indeed, it has been put forth in several notable

instances, whicli stand as strong arguments of practic \\ construction given to the Con-

stitution by the legislative department of the go\ernment The Cumberland or

National Eoad is one instance of a grand thoroughfare projected by Congress, ex-

tending from tlie Potomac to the Mississippi. After being nearly completed, it was

surrendered to the .several States within which it was situate. The system of Pacific

railroads presents several instances of railroads constructed through or into different

States, as Iowa, Kansas, and California. The main stem of the Union Pacific com-

mences at Council Bluffs, in Iowa, and crosses the Missouri by a bridge at that place

erected under the authority of Congress alone. In 1 862, a bridge Avas authorized by

Congress to be constructed across the Ohio River at Steubenville, between the States

of Virginia and Ohio, to be completed, maintained, and operated by the railroad com-

pany authorized to build it, and by another company named, " anything in any law or

laws of the above-named States to the contrary notwithstanding." 12 St. 569.

Still, it is contended that, although Congress may have power to construct roads

and other means of communication between the States, yet this can only be done with

the concurrence and consent of the States in which the structures are made. If this

is so, then the power of regulation in Congress is not supreme ; it depends on the will

of the States. We do not concur in this view. We think that the power of Congress

is supreme over the whole subject, unimpeded and unembarrassed by State lines or

State laws ; that, in this matter, the country is one, and the work to be accomplished

is national ; and that State interests. State jealousies, and State prejudices do not

require to be consulted. In matters of foreign and interstate commerce there are no

States. — Ed.
1 The statement of facts is shortened. — Ed.
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Tennessee, and Kentucky. The petitioner's run, as a locomotive en-

gineer in the service of the Mobile and Ohio Railroad Company, was
regularly from the city of Mobile, in the State of Alabama, to Corinth,

in the State of Mississippi, sixty miles of which run was in the State of

Alabama, and two hundred and sixty-five miles in the State of Missis-

sippi ; and he never handled and operated an engine pulling a train of

cars whose destination was a point within the State of Alabama when

said engine and train of cars started from a point within that State.

His train started at Mobile and ran through without change of coaches

or cars on one continuous trip. His employment as locomotive engi-

neer in the service of said company also required him to take charge of

and handle, drive, and operate an engine drawing a passenger train

which started from St. Louis, in the State of Missouri, destined to the

city of Mobile, in the State of Alabama, said train being loaded with

merchandise and occupied b}- passengers destined to Alabama and other

States ; this engine and train he took charge of at Corinth, in Mis-

sissippi, and handled, drove, and operated the same along and over the

Mobile and Ohio Railroad through the States of Mississippi and Ala-

bama to the city of Mobile. It frequently happened that he was ordered

by the proper officers of the said company to handle, drive, and operate

an engine drawing a passenger train loaded with merchandise, carrying

the United States mail, and occupied b}- passengers, from the cit}- of

Mobile, in Alabama, to the city of St. Louis, in Missouri, being al-

lowed two lay-overs ; said train passing through the States of Alabama,
Mississippi, Tennessee, Illinois, and into the State of Missouri. The
statute, under certain penalties, required all locomotive engineers, in-

cluding those now in service, to appl}- to and be examined by a State

board of examiners, who were to give him, if found competent, a lic*ense,

on payment of five dollars. This sum was to be paid for the examina-

tion in any event.

Mr. E. L. Russell and Mr. B. B. Boor^e, for plaintifl!' in error ; 3Ir.

T. N. McClellan, Attorney-General of the State of Alabama, for de-

fendant in error.

Mr. Justice Matthews, after stating the case, delivered the opinion

of the court.

The grant of power to Congress in the Constitution to regulate com-

merce with foreign nations and among the several States, it is conceded,

is paramount over all legislative powers which, in consequence of not

having been granted to Congress, are reserved to the States. It fol-

lows that any legislation of a State, although in pursuance of an

acknowledged power reserved to it, which conflicts with the actual

exercise of the power of Congress over the subject of commerce, must
give way before the supremacy of the national authority. As the regu-

lation of commerce maj' consist in abstaining from prescribing positive

rules for its conduct, it cannot always be said that the power to regu-

late is dormant because not affirmatively exercised. And when it is

manifest that Congress intends to leave that commerce, which is sub-

VOL. II. — 56
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ject to its jurisdiction, free and nnfettered by an}- positive regulations,

such intention would be contravened by State laws operating as regula-

tions of commerce as much as though these had been expressly forbid-

den. In such cases, the existence of the power to regulate commerce

in Congress has been construed to be not only paramount but exclusive,

so as to withdraw the subject as the basis of legislation altogether from

the States.

There are many cases, however, where the acknowledged powders of

a State may be exerted and applied in such a manner as to affect foreign

or interstate commerce without being intended to operate as commercial

regulations. If their operation and application in such cases regulate

such commerce, so as to conflict with the regulation of the same sub-

ject b}" Congress, either as expressed in positive laws or implied from

the absence of legislation, such legislation on the part of the State, to

the extent of that conflict, must be regarded as annulled. To draw the

line of interference between the two fields of jurisdiction, and to define

and declare the instances of unconstitutional encroachment, is a judicial

question often of much difficulty, the solution of which, perhaps, is not

to be found in any single and exact rule of decision. Some general

lines of discrimination, however, have been drawn in varied and numer-

ous decisions of this court. It has been uniformly held, for example,

that the States cannot by legislation place burdens upon commerce with

foreign nations or among the several States. . . . [The court here

states and quotes from Sherlock v. Ailing, svpra, p. 1973.]

The statute of Indiana held to be valid in that case was an addition

to and an amendment of the general body of the law previously existing

and in force regulating the relative rights and duties of persons within

the jurisdiction of the State, and open ting upon them, even when en-

gaged in the business of interstate commerce. This general system of

law, subject to be modified by State legislation, whether consisting in

that customary law which prevails as the common law of the land in

each State, or as a code of positive provisions expressly enacted, is

nevertheless the law of the State in which it is administered, and de-

rives all its force and eflfect from the actual or presumed exercise of its

legislative power. It does not emanate from the authority of the na-

tional government, nor flow from the exercise of any legislative powers

conferred upon Congress by the Constitution of the United States, nor

can it be implied as existing by force of any other legislative authority

than that of the several States in which it is enforced. It has never

been doubted but that this entire body and system of law, regulating

in general the relative rights and duties of persons within the territorial

jurisdiction of the State, without regard to their pursuits, is subject to

change at the will of the legislature of each State, except as that will

may be restrained b}' the Constitution of the United States. It is to

this law that persons within the scope of its operation look for the defini-

tion of their rights and for the redress of wrongs committed upon them.

It is the source of all those relative obligations and duties enforceable
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by law, the observance of which the State undertakes to enforce as its

public policy. And it was in contemplation of the continued existence

of this separate system of law in each State that the Constitution of

the United States was framed and ordained with such legislative powers

as are therein granted expressly or b}- reasonable implication.

It is among these laws of the States, therefore, that we find pro-

visions concerning the rights and duties of common carriers of persons

and merchandise, whether by land or by water, and the means author-

ized by which injuries resulting from the faihne properly to perform

their obligations may be either prevented or redressed. A carrier ex-

ercising his calling within a particular State, although engaged in the

business of interstate commerce, is answerable according to the laws of

the State for acts of nonfeasance or misfeasance committed within its

limits. If he fail to deliver goods to the proper consignee at the right

time or place, he is liable in an action for damages under the laws of

the State in its courts ; or if by negligence in transportation he inflicts

injury upon the person of a passenger brought from another State, a

right of action for the consequent damage is given by the local law.

In neither case would it be a defence that the law giving the right to

redress was void as being an unconstitutional regulation of commerce
by the State. This, indeed, was the ver}' point decided in Sherlock v.

Ailing, above cited. If it is competent for the State thus to administer

justice according to its own laws for wrongs done and injuries suffered,

when committed and inflicted by defendants while engaged in the busi-

ness of interstate or foreign commerce, notwithstanding the power over

those subjects conferred upon Congress In' the Constitution, what is

there to forbid the State, in the further exercise of the same jurisdic-

tion, to prescribe the precautions and safeguards foreseen to be neces-

sar}' and proper to prevent b}' anticipation those wrongs and injuries

which, after they have been inflicted, it is admitted the State has power
to redress and punish? If the State has power to secure to passengers

conveyed by common carriers in their vehicles of transportation a riglit

of action for the recover}* of damages occasioned by the negligence of

the carrier in not providing safe and suitable vehicles, or employes of

suflScient skill and knowledge, or in not properly conducting and man-
aging the act of transportation, wh}' may not the State also impose, on
behalf of the public, as additional means of prevention, penalties for

the non-observance of these precautions? Why may it not define and
declare what particular things shall be done and observed b}' such a

carrier in order to insure the safetv of the persons and things he carries,

or of the persons and property of others liable to be affected b}'

them ?

It is that law which defines who are or may be common carriers, and
prescribes tlie means they shall adopt for the safely of that which is com-
mitted to their cliarge, and the rules according to which, under varying

conditions, their conduct shall be measured and judged, which declares

that the common carrier owes the duty of care, and what shall consti-

tute that negligence for which he shall be responsible.
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But for the provisions on the subject found in the local law of each

State, there would be no legal obligalion on the part of the carrier,

whether ex contractu or ex delicto^ to those who employ him ; or if the

local law is held not to apply where the carrier is engaged in foreign or

interstate commerce, then, in the absence of laws passed by Congress

or presumed to be adopted by it, there can be no rule of decision based

upon rights and duties supposed to grow out of the relation of such car-

riers to the public or to individuals. In other words, if the law of the

particular IState does not govern that relation, and prescribe the rights

and duties which it implies, then there is and can be no law that does

until Congress expressly supplies it, or is held by implication to have

supplied it, in cases within its jurisdiction over foreign and interstate

commerce. The failure of Congress to legislate can be construed only

as an intention not to disturb what alread}" exists, and is the mode by

which it adopts, for cases within the scope of its power, the rule of the

State law, which until displaced covers the subject.

There is no common law of the United States, in the sense of a

national customary law, distinct from the common law of England as

adopted by the several States each for itself, applied as its local law, and

subject to such alteration as may be provided by its own statutes.

Wheaton v. Peters, 8 Pet. 591. ... It would, indeed, be competent

for Congress to legislate upon [this] subject-matter, and to prescribe

the qualifications of locomotive engineers for employment by carriers

eno-nged in foreign or interstate commerce. It has legislated upon a

similar subject by prescribing the qualifications for pilots and engineers

of steam vessels engaged in the coasting trade and navigating the in-

land waters of the United States vhile engaged in commerce among

the States, Rev. Stat. Tit. 52, §§ 4399-4500, and such legislation

undoubtedly is justified on the ground that it is incident to the power

to regulate interstate commerce.

In Simiol V. Davenport, 22 How. 227, this court adjudged a law of

the State of Alabama to be unconstitutional, so far as it applied to ves-

sels engaged in interstate commerce, which prohibited any steamboat

from navigating any of the waters of the State without complying with

certain prescribed conditions, inconsistent with the Act of Congress of

February 17, 1793, in reference to the enrolment and licensing of ves-

sels engaged in the coasting trade. In that case it was said (p. 243) :

" The whole commercial marine of the country is placed by the Consti-

tution under the regulation of Congress, and all laws passed by that

body in the regulation of navigation and trade, whether foreign or coast-

wise, is therefore but the exercise of an undisputed power. When,

therefore, an Act of the legislature of a State prescribes a regulation of

the subject repugnant to and inconsistent with the regulation of Con-

gress, the State law must give way, and this without regard to the

source of power whence the State legislature derived its enactment."

The power might with equal authority be exercised in prescribing the

qualifications for locomotive engineers employed by railroad companies
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engaged 'n\ the transportation of passengers and goods among the

States, and in that case would supersede any conflicting provisions on

the same subject made by local authority'.

But the provisions on the subject contained in the statute of Alabama
under consideration are not regulations of interstate commerce. It is

a misnomer to call them such. Considered in themselves, they are i)arts

of that body of the local law which, as we have already seen, properly

governs the relation between carriers of passengers and merchandise

and the public who employ them, which are not displaced until the}-

come in conflict with express enactments of Congress in the exercise

of its power over commerce, and which, until so displaced, according

to the evident intention of Congress, remain as the law governing car-

riers in the discharge of their obligations, whether engaged in the purely

internal commerce of the State or in commerce among the States.

No objection to the statute, as an impediment to the free transaction

of commerce among the States, can be found in anj* of its special pro-

visions. It requires that every locomotive engineer shall have a license,

but it does not limit the number of persons who may be licensed nor

prescribe an}- arbitrary conditions to the grant. The fee of five dollars

to be paid b}' an applicant for his examination is not a provision for

raising revenue, but is no more than an equivalent for the service ren-

dered, and cannot be considered in the light of a tax or burde;i upon
transportation. The applicant is required before obtaining his license

to satisfj- a board of examiners in reference to his knowledge of practi-

cal mechanics, his skill in operating a locomotive engine, and his gen-

eral competenc}' as an engineer, and the board before issuing the license

is required to inquire into his character and habits, and to withhold the

license if he be found to be reckless or intemperate.

Certainly it is the duty of every carrier, whether engaged in the do-

mestic commerce of the State or in interstate commerce, to provide and
furnish itself with locomotive engineers of this precise description, com-
petent and well qualified, skilled and sober; and if, by reason of care-

lessness in the selection of an engineer not so qualified, injur}' or loss

is caused, the carrier, no matter in what business engaged, is respon-

sible according to the local law admitted to govern in such cases, in the

absence of Congressional legislation.

The statute in question further provides that any engineer licensed

under the Act shall forfeit his license if at any time found guilty by the

board of examiners of an act of recklessness, carelessness, or negli-

gence while running an engine, by which damage to person or property

is done, or who shall, immediately preceding or during the time he is

engaged in running an engine, be in a state of intoxication ; and the

board are authorized to revoke and cancel the license w-henever they

shall be satisfied of the unfitness or incompetency of the engineer liy

reason of any act or habit unknown at the time of his exnniination, or

acquired or formed subsequent to it. The eighth section of the Act de-

clares that any engineer violating its provisions shall be guilty of a
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misdemeanor, and upon conviction inflicts upon liira the punishment of

a fine not less than $50 nor more than $500, and also that he may be

sentenced to hard labor for the county for not more than six months.

If a locomotive engineer, running an engine, as was the petitioner in

this case, in the business of transporting passengers and goods between

Alabama and other States, should, while in that State, by mere negli-

gence and recklessness in operating his engine, cause the death of one

or more passengers carried, he might certainly be held to answer to the

criminal laws of the State if they declare the offence in such a case to

be manslaughter. The power to punish for the offence after it is com-

mitted certainly includes the power to provide penalties directed, as are

those in the statute in question, against those acts of omission which, if

performed, would prevent the commission of the larger offence.

It is to be remembered that railroads are not natural highways of

trade and commerce. They are artificial creations ; they are con-

structed within the territorial limits of a State, and by the authority

of its laws, and ordinarily by means of corporations exercising their

franchises by limited grants from the State. The places where they may

be located, and the plans according to which they must be constructed,

are prescribed by the legislation of the State. Their operation requires

the use of instruments and agencies attended with special risks and

dangers, the proper management of which involves peculiar knowledge,

training, skill, and care. The safety of the public in person and prop-

erty demands the use of specific guards and precautions. The width of

the gauge, the character of the grades, the mode of crossing streams

by culverts and bridges, the k'nd of cuts and tunnels, the mode of cross-

ing other highways, the placing of watchmen and signals at points of

special danger, the rate of speed at stations and through villages, towns,

and cities, are all matters naturally and peculiarly within the provisions

of that law from the authority of which these modern highways of com-

merce derive their existence. The rules prescribed for their construction

and for their management and operation, designed to protect persons

and property, otherwise endangered by their use, are strictly within

the limits of the local law. They are not per se regulations of com-

merce ; it is only when they operate as such in the circumstances of

their application, and conflict with the expressed or presumed will of

Congress exerted on the same suVyect, that they can be required to give

way to the supreme authority of the Constitution.

in conclusion, we find, therefore, first, that the statute of Alabama,

the validity of which is under consideration, is not, considered in its

own nature, a regulation of interstate commerce, even when applied as

in the case under consideration ; secondly, that it is properly an act of

legislation within the scope of the admitted power reserved to tlie State

to regulate tlie relative rights and duties of persons being and acting

within its territorial jurisdiction, intended to operate so as to secure for

the public, safety of person and property ; and. thirdly, that, so far it

affects transactions of commerce among the States, it does so only indi-
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rectly, incidentally, and remotely, and not so as to burden or impede

them, and, in the particulars in which it touches those transactions at

all, it is not in conflict with any express enactment of Congress on

the subject, nor contrary to any intention of Congress to be presumed

from its silence.

For these reasons, we hold this statute, so far as it is alleged to con-

travene the Constitution of the United States, to be a valid law.

The Judgment of the Supreme Court of Alabama is therefore

affirmed}

Mr. Justice Bradley dissented.

WILLAMETTE IRON BRIDGE COMPANY v. HATCH.

Supreme Court of the United States. 1888.

[125 U. S. 1.]

Bill of Review. Decree dismissing the bill. Complainant appealed.

The case is stated in the opinion of the court.

Mr. John Mullan, for appellant ; Mr. Eufiis Mallory, filed a brief

for same. Mr. J. JV. Dolph, for appellees.

Mr. Justice Bradley delivered the opinion of the court.

This is a bill of review filed by the appellants, a corporation of

Oregon, to obtain the reversal of a decree made by the court below

against them in favor of Hatch and Lownsdale, the appellees. The
case is shortly this: On the 18th of October, 1878, the Legislature of

Oregon passed an Act entitled " An Act to authorize the construction

of a bridge on the Willamette River, between the city of Portland and

the cit}' of East Portland, in Multnomah County, State of Oregon. . . .

[The opinion here sets forth a part of the Act incorporating a corapan}'

1 In Nashville, ^c. Ri/. v. Alabama, 128 U. S. 96 (1888), on error to the Supreme
Court of Alabama, it appeared that the appellant corporation had been indicted and

convicted under a State statute of June, 1887, for emjiloying a train conductor who
had not obtained a certificate from a State board of medical examiners that he was

free from color-blindness. In sustaining the judgment of the State court, affirming

the conviction, the court (Field, J.), after rema-rking that so far as the validity of the

statute was concerned, the point was covered by Sm:th v. Alahama, added :
" It is con-

ceded that the power of Congress to regulate interstate commerce is plenary ; that, as

incident to it, Congress may legislate as to the qualifii^ations, duties, and liabilities of

employe's and others on railway trains engaged in that commerce ; and tliat such legis-

lation will supersede any State action on the subject. But until such legislation is had,

it is clearly within the competency of the States to provide against accidents on trains

whilst witliin their limits. Indeed, it is a princii)le fully recognized by decisions of

State and Federal courts, that wherever there is any business in which, either from the

products created or the instrumentalities used, tliere is danger to life or property, it is

not only within the power of the States, but it is among their plain duties, to make
provision against accidents likely to follow in such business, so that the dangers at-

tending it may be guarded against so far as is practicable."— Ed.
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under which the defendant claims to build and maintain the said bridge,

and providing that it should have a draw ; and states that while the de-

fendants were proceeding to build the bridge, the appellees tiled a bill

in the Circuit Court of the United States for Oregon for an injunction to

restrain them, and to abate the structure already built ; that the plain-

tiffs sued as citizens of the United States residing in Oregon, and

described the defendant as an Oregon corporation, with other allegations

showing the well-known navigable character of the large river in ques-

tion, and the plaintiff's right to relief on account of the nature of their

business and the injurious effects of the structure.]

The cause being put at issue, and proofs being taken on the •22d of

October, 1881, a decree was made in favor of the complainants for a

perpetual injunction against the building of the bridge, and for an abate-

ment of the portion already built. The decision of the case was placed

principally on the ground that the bridge would be, and that the piers

were, an obstruction to the navigation of the river, contrary to the Act

of Congress passed in 1859, admitting Oregon into the Union, and de-

claring " that all the navigable waters of the said State shall be common

highways, and forever free, as well to the inhabitants of said State as

to all other citizens of the United States, without any tax, duty, impost,

or toll therefor ;
" and that without the consent of Congress, a State law

was not sufficient authority for the erection of such a structure ; and, even

if it was, the bridge did not conform to the requirements of the State

law. See Hatch v. Willamette Iron Bridge Co., 7 Sawyer, 127, 141.

The defendants took an appeal which was not prosecuted ; but after

the decision of this court in the case of Escanaba Co. v. Chicngo., 107

U. S. 678, they filed the present bill of review for the reversal of the

decree. . . .

This bill was demurred to, and the court affirmed the decree in the

original suit and dismissed the bill of review. Willamette Iron Bridge

Co. V. Hatch, 9 Sawyer, 643 ; s. c. 19 Fed. Rep. 347. The present

appeal is taken from this decree. . . .

The gravamen of the bill was, the obstruction of the navigation of

the Willamette River by the defendants, by the erection of the bridge

which they were engaged in building. The defendants pleaded the

authority of the State legislature for the erection of the bridge.

The court held that the work was not done in conformity with the

requirements of the State law ; but whether it were or not, it lacked the

assent of Congress, which assent the court held was necessary in view

of that provision in the Act of Congress admitting Oregon as a State,

which has been referred to. The" court held that this provision of

the Act was tantamount to a declaration that the navigation of the

Willamette River should not be obstructed or interfered with
;
and thnt

any such obstruction or interference, without the consent of Congress,

whether by State sanction or not, was a violation of the Act of Congress ;

and that the obstruction complained of was in violation of said Act.

And this is the principal and important question in this case, namely,
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whether the erection of a bridge over the Willamette River at Portland

was a violation of said Act of Congress. If it was not, if it could not be,

if the Act did not apply to obstructions of this kind, then the case did

not arise under the Constitution or laws of the United States, unless

under some other law referred to in the bill.

The power of Congress to pass laws for the regulation of the naviga-

tion of public rivers, and to prevent any and all obstructions therein,

is not questioned. But until it does pass some such law, there is no

common law of the United States which prohibits obstructions and
nuisances in navigable rivers, unless it be the maritime law, adminis-

tered by the courts of admiralt}' and maritime jurisdiction. No prece-

dent, however, exists for the enforcement of any such law; and if such

law could be enforced (a point which we do not undertake to decide),

it would not avail to sustain the bill in equity filed in the original

case. There must be a direct statute of the United States in order to

bring within the scope of its laws, as administered by the courts of law

and equit}', obstructions and nuisances in navigable streams within the

States. Such obstructions and nuisances are offences against the laws

of the States within which the navigable waters lie, and may be indicted

or prohibited as such ; but the}* arc not offences against United States

laws which do not exist ; and none such exist except what are to be

found on the statute book. Of course, where the litigant parties are

citizens of different StMes, the circuit courts of the United States may
take jurisdiction on that ground, but on no other. This is the result of so

many cases, and expressions of opinion by this court, that it is almost

superfluous to cite authorities on the subject. We refer to the following

by way of illustration: Willso/t v. Blackbird Creek Co., 2 Pet. 24.5;

PoUard's Lessee v. Hagan, 3 How. 212, 229 ; Passaic Bridges, 3 Wall.

782 App. ; Gilman v. Philadelphia, 3 Wall. 713, 724 ; Pound v. Turck,

95 U. S. 459 ; Escanaba Co. v. Cliicago, 107 U. S. 678 ; Cardwell v.

American Bridge Company, 113 U. S. 205 ; Hamilton v. Virksburg. &c.

Railroad (7o., 119 U. S. 280 ; Huse v. Glover, 119 U. S. 543 ; Sands v.

Manistee Ricer Imp. Co., 123 U. S. 288 ; Traiisportation Co. v. Par-
kersburg, 107 U. S. 691, 700. The usual case, of course, is that in

which the Acts complained of are clearly supported by a State statute
;

but that reallj' makes no difference. Whether thev are conformable,

or not conformable, to the State law relied on, is a State question, not

a Federal one. The failure of State- functionaries to prosecute for

breaches of the State law, does not confer power upon United States

functionaries to prosecute under a United States law, when there is no

such law in existence. But, as we have stated, the court below held

that the Act of Congress of 1859 was a law which prohibited anv
obstructions or impediments to the navigation of the public rivers of

Oregon, including that of the Willamette River. Was it such an act?

Did it have such an efTect?

The clause in question had its origin in the 4th article of the compact

contained in the Ordinance of the Old Congress for the government
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of the Territory northwest of the Ohio, adopted Juk 13th, 1787; in

which it was amongst other things declared that " the navigable waters

leading into the Mississippi and St. Lawrence, and the carrying places

between the same, shall be common highways and forever free, as well

to the inhabitants of the said territory, as to the citizens of the United

States, and those of an}- other States that may be admitted into the

confederac}', without any tax, impost, or duty therefor." 1 Stat. 52 n.

This court has held, that when any new State was admitted into the

Union from the Northwest Territory, the Ordinance in question ceased

to have any operative force in limiting its powers of legislation as com-

pared with those possessed b}' the original States. On the admission of

any such new State, it at once became entitled to and possessed all the

rights of dominion and sovereignty which belonged to them. See the

cases of Pollard's Lessee v. Hagan, supra ; Permoli v. First 3Iuni-

cipality, 3 How. 589 ; Escanaha Co. v. Chicago; Cardwell v. American
Bridge Co. ; Huse v. Glover., qua supra. In admitting some of the new
States, however, the clause in question has been inserted in the law, as it

was in the case of Oregon, whether the State was carved out of the Terri-

tor}' northwest of the Ohio, or not ; and it has been supposed that in

this new form of enactment, it might be regarded as a regulation of

commerce, which Congress has the right to impose. Pollard's Lessee

V. Ilngan^ 3 How. 212, 230. Conceding this to be the correct view, the

question then arises, what is its fair construction? What regulation of

commerce does it effect? Does it prohibit physical obstructions and

impediments to the navigation of the streams? Or does it prohibit only

the imposition of duties for the use of the navigation, and any discrim-

ination denying to citizens of other States the equal right to such use?

This question has been before this court, and has been decided in favor

of the latter construction.

It is obvious that if the clause in question does prohibit physical

obstructions and impediments in navigable waters, the State legislature

itself, in a State where the clause is in force, would not have the power

to cause or authorize such obstructions to be made without the consent

of Congress. But it is well settled that the legislatures of such States

do have the same power to authorize the erection of bridges, dams, etc.,

in and upon the navigable waters wholly within their limits, as have

the original States, in reference to which no such clause exists. . . .

It seems clear, therefore, that according to the construction given by

this court to the clause in the Act of Congress relied upon by the court

below, it does not refer to physical obstructions, but to political regu-

lations which would hamper the freedom of commerce. It is to be

remembered that in its original foi'm the clause embraced carrying-

l)laces between the rivers, as well as the rivers themselves ; and it cannot

be supposed that those carrying-places were intended to be always kept

up as such. No doubt that at the present time some of them are cov-

ered by populous towns, or occupied in some other way incompatible

with their original use ; and such a diversion of their use, in the progress
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of societ}-, cannot but have been contemplated. What the people of the

old States wished to secure was, the free use of the streams and carrying-

places in the Northwest Territor}-, as fully as it might be enjoyed by the

inhabitants of that territory themselves, without any impost or discrim-

inating burden. The clause in question cannot be regarded as estab-

lishing the police power of the United States over the rivers of Oregon,

or as giving to the Federal courts the right to hear and determine, accord-

ing to Federal law, ever}- complaint that may be made of an impediment

in, or an encroachment upon, the navigation of those rivers. We do

not doubt that Congress, if it saw fit, could thus assume the care of

said streams, in the interest of foreign and interstate commerce ; we only

sa}' that, in our opinion, it has not done so b}' the clause in question.

And although, until Congress acts, the States have the plenar}' power sup-

posed, yet, when Congress chooses to act, it is not concluded by anything

that the States, or tiiat individuals by its authorit}' or acquiescence, have

done, from assuming entire control of the matter, and abating any erec-

tions that may have been made, and preventing any others from being

made, except in conformity with such regulations as it may impose.

It is for this reason, namel}', the ultimate (though yet unexerted) power

of Congress over the whole subject matter, that the consent of Congress

is so frequently asked to the erection of bridges over navigable streams.

It might itself give original authority for the erection of such bridges

when called for by the demands of interstate commerce b}- land ; but, in

many, perhaps the majorit}' of cases, its assent only is asked, and tlie

primary authority is sought at the hands of the State. With regard to

this ver}' river, the Willamette, three acts of Congress have been passed

in relation to the construction of bridges thereon, to wit : one, approved

February 2, 1870, which gave consent to the corporation of the city of

Portland to erect a bridge from Portland to the east bank of the river,

not obstructing, impairing, or injuriously modifying its navigation, and
first submitting the plans to the Secretary of War ; another, approved

on the 22d of June, 1874, which authorized the Count}- Commissioners

of Marion County, or said commissioners jointly with those of Polk

County, to build a bridge across said river at Salem ; a third Act,

approved June 23, 1874, which authorized the Oregon and California

Railroad Company, alone, or jointly with the Oregon Central Railroad

Company, to build a railroad bridge across said river at the city of

Portland, with a draw of not less than 100 feet in the clear on each

side of the draw abutment, and so constructed as not to impede the

navigation of the river, and allow the free passage of vessels through

the bridge. These Acts are special in their character, and do not involve

the assumption by Congress of general police power over the river.

The argument of the appellees, that Congress must be deemed to

have assumed police power over the Willamette River in consequence

of having expended money in improving its navigation, and of having

made Portland a port of entry, is not well founded. Such Acts are not

sufficient to establish the police power of the United States over the
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navigable streams to which the}' relate. Of course, an}' interference

with the operations, constructions, or improvements made by the general

government, or an}' violation of a port law enacted by Congress, would

be an offence against the laws and authority of the United States ; and

an action or suit brought in consequence thereof would be one arising

under the laws of the United States. But no sucli violation or inter-

ference is shown by the allegations of the bill in the original suit in

this case, which simply states the fact that improvements have been

made in the river by the government, without stating where, and that

Portland had been created a port of entry. ... In the present case

there is no allegation, if such an allegation would be material, that any

improvements in the navigation of tlie Willamette River have been

made by the government at any point above the site of the proposed

bridge.

As to the making of Portland a port of entry, the observation of

Mr, Justice Grier, in The Passaic Bridge Cases, 3 Wall. 782, 793,

App., are very apposite. . . .

It is urged that in the Wheeling Bridge Case, 13 How. 518, this

court decided the bridge there complained of to be a nuisance, and de-

creed its prostration, or such increased elevation as to permit the tall

chimneys of the Pittsburg steamers to pass under it at high water. But

in that case this court had original jurisdiction in consequence of a

State being a party ; and the complainant (the State of Pennsylvania)

was entitled to involve, and the court had power to apply, any law

api)licable to *he case, whether State law. Federal law, or international

law. . . .

On the whole, our opinion is, that the original suit in this case was

not a suit arising under any law of the United States ; and since, on

such ground alone, the court below could have had jurisdiction of it, it

follows that the decree on the bill of review must be Reversed. . . .

BOWMAN V. CHICAGO AND NORTHWESTERN RAILWAY
COMPANY.

Supreme Court of the United States. 1888.

[12.5 U. S. 465.] 1

Error to the Circuit Court of the United States for the Northern

District of Illinois. The two plaintiffs, citizens, respectively, of Ne-

braska and Iowa, partners, doing business in Iowa, brought an action

on the case against the defendant, an Illinois corporation, for refusing

to take five thousand barrels of beer offered them at Chicago on May

20, 1886, to be carried to their place of business in Iowa, being a sta-

1 The statement of facts is shortened. — Ed.
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tion on the defendants' road. The defendants, alleging that the beer

was intoxicating liquor, set up the statutes of Iowa which forbade com-

mon carriers, under a penalty, to bring such liquors into that State for

any one else, without a certificate described in the statute showing that

the consignee is authorized to sell such liquors ; and said that no such

certificate was given them, and that they gave to the plaintiff as a rea-

son for not receiving the beer that they were furnished no such certifi-

cate. The plaintiffs demurred, assigning for cause that this statute was

unconstitutional. Demurrer overruled and judgment for defendant.

Mr. Louis J. Bhivi and 3Ir. Edgar C. Blum, for plaintiffs in error

;

Mr. A. J. Baker., Attorney-General of the State of Iowa, for defend-

ant in error ; 3Ir. James E. Munroe and Mr. W. C. Gouchj also filed a

brief for defendants in error.

Mr. Justice Matthews, after stating the case as above reported,

delivered the opinion of the court. . . .

This statutory provision does not stand alone, and must be considered

with reference to the system of legislation of which it forms a part.

The Act of April 5, 1886, in which it is contained, relates to the sale

of intoxicating liquors within the State of Iowa, and is amendatory of

chapter 143 of the Acts of the twentieth General Assembly of that State

" relating to intoxicating liquors and providing for the more effectual

suppression of the illegal sale and transportation of intoxicating liquors

and abatement of nuisances." The original § 1553 of the Iowa Code

contains a similar provision in respect to common carriers. By § 1523

of the Code, the manufacture and sale of intoxicating liquors, except

as thereinafter provided, is made unlawful, and the keeping of intoxi-

cating liquor with intent to sell the same within the State, contrary to

the provisions of the Act, is prohibited, and the intoxicating liquor so

kept, together with the vessels in which it is contained, is declared to

be a nuisance, to be forfeited and dealt with as thereinafter provided.

Section 1524 excepts from the operation of the law sales by the importer

thereof of foreign intoxicating liquor, imported under the autliorit}' of

the laws of the United States regarding the importation of such liquors

and in accordance with such laws, provided that the said liquor at the

time of said sale b}' said importer remains in the original casks or pack-

ages in which it was by him imported, and in quantities of not less than

the quantities in which the laws of the United States require such liquors

to be imported, and is sold by him in said original casks or packages

and in said quantities onl}-. The law also permits the manufacture in

the State of liquors for the purpose of being sold, according to the pro-

visions of the statute, to be used for mechanical, medicinal, culinary, or

sacramental purposes ; and for these purposes only any citizen of the

State, except hotel-keepers, keepers of saloons, eating-houses, grocery

keepers, and confectioners, is permitted within the county of his resi-

dence to bu}- and sell intoxicating liquors, provided he shall first obtain

permission from the Board of Supervisors of the county in which such

business is conducted. It also declares the buildins; or erection of what-
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ever kind, or the ground itself in or upon which intoxicating liquor is

manufactured or sold, or kept with intent to sell, contrary to law, to be

a nuisance, and that it may be abated as such. The original provisions

of the Code (§ 1555) excluded from the definition of intoxicating liquors,

beer, cider from apples, and wine from grapes, currants, and other

fruits grown in the State, but by an amendment that section was made

to include alcohol, ale, wine, beer, spirituous, vinous, and malt liquors,

and all intoxicating liquors whatever. It thus appears that the pro-

visions of the statute set out in the plea, prohibiting the transportation

by a common carrier of intoxicating liquor from a point wilhin an}'

other State for delivery at a place within the State of Iowa, is intended

to more effectually carr}' out the general policy of the law of that State

witli respect to the suppression of the illegal manufacture and sale of

intoxicating liquor within the State as a nuisance. It may, therefore,

fairly be said that the provision in question has been adopted l)y the

State of Iowa, not expressly for the purpose of regulating commerce

between its citizens and those of other States, but as subservient to the

general design of protecting the health and morals of its people, and the

peace and good order of the State, against the physical and moral evils

resulting from the unrestricted manufacture and sale within the State

of intoxicating liquors.

We have had recent occasion to consider State legislation of this char-

acter in its relation to the Constitution of the United States. In the

case of 3Tugler v. Kansas, 123 U. S. 623, 657, it was said : " That legis-

lation by a State prohibiting the manufacture within her limits of intoxi-

cating liquors to be there sold or bartered for general use as a beverage,

does not necessarily infringe any right, privilege, or immunity secured

by the Constitution of the United States, is made clear by the decisions

of this court rendered before and since the adoption of the Fourteenth

Amendment. . . . These cases rest upon the acknowledged right of the

States of the Union to control their purely- internal affairs, and in so

doing to protect the health, morals, and safety of their people by regula-

tions that do not interfere with the execution of the powers of the gen-

eral government or violate rights secured b}' the Constitution of the

United States." . . . [Here the court states pretty fully The License

Cases, stqira,, p. 1851, and then continues:] —
From a review of all the opinions the following conclusions are to

be deduced as the result of tlie judgment in those cases :
—

1. All the justices concurred in the proposition tliat the statutes in

question were not made void by the mere existence of the power to

regulate commerce with foreign nations and among the States delegated

to Congress by the Constitution.

2. They all concurred in the proposition that there was no legislation

by Congress in pursuance of that power with which these statutes were

in conflict.

3. Some, including the Chief Justice, held that the matter of the im-

portation and sale of articles of commerce was subject to the exclusive
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regulation of Congress, whenever it chose to exert its power, and that

any statute of the State on the same subject in conflict with such posi-

tive provisions of law enacted by Congress would be void.

4. Others maintained the view that the power of Congress to regu-

late commerce did not extend to or include the subject of the sale of

such articles of commerce after they had been introduced into a State,

but that when the act of importation ended, b3' a deliver}' to the con-

signee, the exclusive power over the subject belonged to the States as

a part of their police power.

From this analysis it is apparent that the question presented in this

case was not decided in The License Cases. The point in judgment

in them was strictly confined to the right of the States to prohibit the

sale of intoxicating liquor after it had been brought within their terri-

torial limits. The right to bring it within the vStates was not ques-

tioned ; and the reasoning which justified the right to prohibit sales

admitted, by implication, the right to introduce intoxicating liquor, as

merchandise, from foreign countries, or from other States of the Union,

free from the control of the several States, and subject to the exclusive

power of Congress over commerce.

It cannot be doubted that the law of Iowa now under examination,

regarded as a rule for the transportation of merchandise, operates as a

regulation of commerce among the States. " Beyond all question, the

transportation of freight, or of the subjects of commerce, for the pur-

pose of exchange or sale, is a constituent of commerce itself." . . .

Case of the State Freight Tax, 15 Wall. 232, 275, per Mr. Justice

Strong. It was, therefore, decided in that case that a tax upon freight

transported from State to State was a regulation of interstate trans-

portation, and for that reason a regulation of commerce among the

States. And this conclusion was reached notwithstanding the fact that

Congress had not legislated on the subject, and notwithstanding the

inference sought to be drawn from the fact, that it was thereby left

open to the legislation of the several States. . . . [Here follow other

quotations from the same case.]

The distinction between cases in which Congress has exerted its

power over commerce, and those in which it has abstained from its ex-

ercise, as bearing upon State legislation touching the subject, was first

plainly pointed out by Mr. Justice Curtis in the case of Cooley v. Port

Wardens, 12 How. 299, and applies to commerce with foreign nations

as well as to commerce among the States. In that case, speaking of

commerce with foreign nations, he said (p. 319) : " Now, the power to

regulate commerce embraces a vast field, containing not only many, but

exceedingly various subjects quite unlike in their nature ; some impera-

tively demanding a single uniform rule operating equally on the commerce
of the United States in every port ; and some, like the subject now in

question, as imperativel}" demanding that diversit}' which alone can meet
the local necessities of navigation." It was, therefore, held in that

case that the laws of the several States concerning pilotage, although in
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their nature regulations of foreign commerce, were, in the absence of

legislation on the same subject by Congress, valid exercises of power.

The subject was local and not national, and was likely to be best pro-

vided for, not by one system or plan of regulations, but by as many as

the legislative discretion of the several States should deem applicable

to the local peculiarities of the ports within their limits ; and to this it

ma}' be added that it was a subject imperatively demanding positive

regulation. The absence of legislation on the subject, therefore, by

Congress, was evidence of its opinion that the matter might be best

regulated by local authorit}-, and proof of its intention that local regu-

lations might be made.

It may be argued, however, that, aside from such regulations as

these, which are purely local, the inference to be drawn from the ab-

sence of legislation by Congress on the subject excludes State legisla-

tion affecting commerce with foreign nations more strongly than that

affecting commerce among the States. Laws which concern the ex-

terior relations of the United States with other nations and governments

are general in their nature, and should proceed exclusively from the

legislative authority of the nation. The organization of our State and

Federal system of government is such that the people of the several

States can have no relations with foreign powers in respect to com-

merce or any other subject, except through the government of the

United States and its laws and treaties. Henderson v. Mayor of New
York, 92 U. S. 259, 273.

The sa.^e necessit}' perhaps does not exist equally" in reference to

commerce among the States. The power conferred upon Congress to

regulate commerce among the States is indeed contained in the same

clause of the Constitution which confers upon it power to regulate

commerce with foreign nations. The grant is. conceived in the same

terms, and the two powers are undoubtedly of the same class and

character and equally extensive. The actual exercise of its power

over either subject is equall}- and necessarily exclusive of that of the

States, and paramount over all the powers of the States ; so that State

legislation, however legitimate in its origin or object, when it conflicts

with the positive legislation of Congress, or its intention reasonably

implied from its silence, in respect to the subject of commerce of both

kinds, must fail. And yet in respect to commerce among the States,

it ma}' be for the reason already assigned, that the same infci'ence is

not always to be drawn from the absence of Congressional legislation

as might be in the case of commerce with foreign nations. The ques-

tion, therefore, may be still considered in each case as it arises, whetlicr

the fact that Congress has failed in the particular instance to provide

by law a regulation of commerce among the States is conclusive of its

intention that the subject shall be free from all positive regulation, or

that, until it positively interferes, such commerce maj' be left to be

freely dealt with by the respective States.

We have seen that in the Case of the State Freight Tax, 15
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Wall. 232, a tax imposed by one State upon freiglit transported to or

from another State was held to be void as a regulation of commerce

among the States, on the ground that the transportation of passengers

or merchandise through a State, or from one State to another, was in

its nature national, so that it should be subjected to one uniform sys-

tem or plan of regulation under the control of one regulating power.

In that case the tax was not imposed for the purpose of regulating in-

terstate commerce, but in order to raise a revenue, and would have been

a legitimate exercise of an admitted power of the State if it had not

been exerted so as to operate as a regulation of interstate commerce.

An}' other regulation of interstate commerce, applied as the tax was in

that case, would fall equally within the rule of its decision. If the State

has not power to tax freight and passengers passing through it, or to

or from it, from or into another State, much less would it have the

power directly to regulate such transportation, or to forbid it altogether.

If in the present case the law of Iowa operated upon all merchandise

sought to be brought from another State into its limits, there could be

no doubt that it would be a regulation of commerce among the States

and repugnant to the Constitution of the United States. In point of

fact, however, it applies only to one class of articles of a particular

kind, and prohibits their introduction into the State upon special

grounds. It remains for us to consider whether those grounds are suffi-

cient to justify it as an exception from the rule which would govern if

they did not exist.

It may be material also to state in this connection that Congress had

legislated on the general subject of interstate commerce by means of

railroads prior to the date of the transaction on which the present suit

is founded. Section 5258 of the Revised Statutes provides that " every

railroad company in the United States whose road is operated by steam,

its successors and assigns, is hereby authorized to carry upon and over

its road, boats, bridges, and ferries all passengers, troops, government
supplies, mails, freight, and property on their way from anv State to

another State, and to receive compensation therefor, and to connect

with roads of other States so as to form continuous lines for the trans-

portation of the same to the place of destination." In the case of Hail-

road Co. V. Richmond, 19 Wall. 584, this section, then constituting a

part of the Act of Congress of June 15, 1866, was considered. Refer-

ring to this Act and the Act of July 25, 1866, authorizing the construc-

tion of bridges over the Mississippi River, the court say :
" These Acts

were passed under the power vested in Congress to regulate commerce
among the several States, and were designed to remove trammels

upon transportation between different States which had previously ex-

isted, and to prevent a creation of such trammels in future, and to

facilitate railway* transportation b}' authorizing the construction of

bridges over the navigal)le waters of the Mississippi. But they were

intended to reach trammels interposed b}' State enactments or bv exist-

ing laws of Congress. . . . The power to regulate commerce among

VOL. n. — 37
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the several States was vested in Congress in order to secure equalit}'

and freedom in commercial intercourse against discriminating State

legislation." p. 589.

Congress had also legislated on the subject of the transportation of

passengers and merchandise in chapter 6, title 48, of the Revised Stat-

utes ; §§ 4252 to 4289, inclusive, having reference, however, mainly to

transportation in vessels, b}' water, but §§ 4278 and 4279 relate also to

the transportation of nitro-glycerine and other similar explosive sub-

stances by land or water, and either as a matter of commerce with

foreign countries or among the several States. Section 4280 provides

that " the two preceding sections shall not be so construed as to pre-

vent an}' State, Territory, district, city, or town witliin the United

States from regulating or from prohibiting the traffic in or transporta-

tion of those substances between persons or places lyingor being within

their respective territorial limits, or from prohibiting the introduction

thereof into such limits for sale, use, or consumption therein."

So far as these regulations made b}' Congress extend, the}- are cer-

tainly indications of it$ intention that the transportation of commodities

between the States shall be free, except where it is positively- restricted

b}- Congress itself, or by the States in particular cases by the express

permission of Congress. . . . [Here follow quotations from Co. of Mo-
bile V. Kimball, supra, p. 1998.]

The princi[)le thus announced has a more obvious application to the

circumstances of such a case as the present, wlien it is considered that

the law of the State of Iowa under consideration, while it professes to

regulate the conduct of carriers engaged in transportation within the

limits of that State, nevertheless materially affects, if allowed to oper-

ate, the conduct of such carriers, both as respects their rights and obli-

gations, in every other State into or through which they pass in the

prosecution of their business of interstate transportation. In the pres-

ent case, the defendant is sued as a common carrier in the State of Illi-

nois, and the breach of duty alleged against it is a violation of the law

of that State in refusing to receive and transport goods which, as a

common carrier, by that law, it was bound to accept and carry. It in-

terposes as a defence a law of the State of Iowa, which forbids the

delivery of such goods within that State. Has the law of Iowa an\-

extra-territorial force which does not belong to the law of the State of

Illinois? If the law of Iowa forbids the delivery, and the law of Illi-

nois requires the transportation, which of the two shall prevail? How
can the former make void the latter? In view of this necessary opera-

tion of the law of Iowa, if it be valid, the language of this court in the

case of Rally. DeCitir, 95 U. S. 485, 488, is exactly in point. . . . [Here

follows a passage from this case, beginning at " But we think." supra,

p. 1983, and ending at the sentence beginning " If this statute," supra,

p. 1984.]

It is impossible to justify this statute of Iowa by classifying it as an

inspection law. The right of the States to pass inspection laws is ex-
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pressl}' recognized in Art. 1, § 10, of the Constitution, in the clause

declaring that " no State shall, without the consent of Congress, lay

any imposts or duties on imports or exports, except what may be abso-

lutely necessary for executing its inspection laws." ..." And all

such laws shall be subject to the revision and control of the Congress."

The nature and character of the inspection laws of the States, contem-

plated by this provision of the Constitution, were very full}' exhibited

in the case of Turner v. Maryland^ 107 U. S. 38. " The object of in-

spection laws," said Chief Justice Marshall in Gibbons v. Ogden, 9 Wheat.

1, 203, "is to improve the quality of articles produced hy the labor of

a countiy ; to fit them for exportation ; or, it may be, for domestic use.

They act upon the subject, before it becomes an article of foreign com-
merce, or of commerce among the States, and prepare it for that purpose."

The}' are confined to such particulars as, in the estimation of the legis-

lature and according to the customs of trade, are deemed necessary to

fit the inspected article for the market, b}- giving to the purchaser pub-

lic assurance that the article is in that condition, and of that quality,

which makes it merchantable and fit for use or consumption. They
are not founded on the idea that the things, in respect to which inspec-

tion is required, are dangerous or noxious in themselves. As was said

in Turner v. Maryland, 107 U. S. 38, 55 : " Recognized elements of

inspection laws have always been : quality of the article, form.capacit}-,

dimensions, and weight of package, mode of putting up, and marking

and branding of various kinds, — all these matters being supervised b}'

a public officer having authority to pass or not pass the article as law-

ful merchandise, as it did or did not answer the prescribed requirements-

It has never been regarded as necessary, and it is manifestly not neces-

sary, that all of these elements should coexist in order to make a valid

inspection law. Qualit}' alone ma}' be the subject of inspection, with-

out other requirement, or the inspection may be made to extend to nil

of the above matters." It has never been regarded as within the legiti-

mate scope of inspection laM's to forbid trade in respect to any known
article of commerce, irrespective of its condition and quality, merely on

account of its intrinsic nature and the injurious consequences of its use

or abuse.

For similar reasons the statute of Iowa under consideration cannot

be regarded as a regulation of quarantine or a sanitary provision for

the purpose of protecting the physical health of the community, or a

law to prevent the introduction into the State of disease, contagious,

infectious, or otherwise. Doubtless the States have power to provide

by law suitable measures to prevent the introduction into the Slates of

articles of trade, which, on account of their existing condition, would
bring in and spread disease, pestilence, and death, such as rags or other

substances infected witli the germs of yellow fever or the virus of small-

pox, or cattle or meat or other provisions that are deceased or decayed,

or otherwise, from their condition and quality, unfit for human use

or consumption. Such articles are not merchantable ; they are not
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legitimate subjects of trade and commerce. They may be rightly out-

lawed as intrinsicall}' and direct!}' the immediate sources and causes of

destruction to human healtli and life. The self-protecting power of

each State, therefore, may be rightful)}' exerted against their introduc-

tion, and such exercises of povver cannot be considered regulations of

commerce prohibited by the Constitution. Upon this point, the observa-

tions of Mr. Justice Catron in The License Cases, 5 How. 504, 599, are

very much to the point. . . . [Here follows a quotation from this

opinion of Catron, J.]

This question was considered in the case of Mailroad Co. v.

Husen, 95 U. S. 465, in which this court declared an Act of the

Legislature of Missouri, which prohibited diiving or conveying an}'

Texas, Mexican, or Indian cattle into the State, between the 1st

day of March and the 1st day of November of each year, to be in

conflict with the constitutional provision investing Congress with power

to regulate commerce among the several States, holding that such

a statute was more than a quarantine regulation and not a legiti-

mate exercise of the police power of the State. In that case it

was said (p. 472) :
" While we unhesitatingly admit that a State may

pass sanitary laws, and laws for the protection of life, liberty, health,

or proi)erty within its borders ; while it may prevent persons and ani-

mals suffering under contagious or infectious diseases, or convicts, etc.,

from entering the State ; while for the purpose of self-protection it may
establish quarantine and reasonable inspection laws, it may not inter-

fere with transportation into or through the State, beyond what is abso-

lutely necessar}' for its self-protection. It ma}' not, under the cover of

exerting its police powers, substantially prohibit or burden either foreign

or interstate commerce. . . . The reach of the statute was far beyond

its professed object, and far into the realm which is within the exclu-

sive jurisdiction of Congress. . . . Tlie police power of a State cannot

obstruct foreign commerce or interstate commerce beyond the necessity

for its exercise ; and, under color of it, objects not within its scope,

cannot be secured at the expense of the protection afforded by the Fed-

eral Constitution. And as its range sometimes comes very near to the

field committed by the Constitution to Congress, it is the duty of the

courts to guard vigilantly against any needless intrusion."

The same principles were declared in Henderson v. The Mayor ofNevj
York, 92 U. S. 259, and Chy Lung v. Freeman, 92 U. S. 275. In the

latter case, speaking of the riglit of the State to protect itself from the

introduction of paupers and convicted criminals from abroad, the couit

said (p. 280) :
" Such a right can only arise from a vital necessity for

its exercise, and cannot be carried beyond the scope of that necessity."

" It may also be admitted," as was said in the case of Railroad Co. v.

Jliisen, 95 U. S. 465, 471, " that the police power of a State justifies

tlie adoption of precautionary measures against social evils. Under it

a State may legislate to prevent the spread of crime, or pauperi'^m. or

disturbance of tlie peace. It may exclude from its limits convicts, pau-
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pers, idiots, and lunatics, and persons likely to become a public charge,

as well as persons afflicted by contagious or infectious diseases ; a right

founded, as intimated in The Passenger Cases, 7 How. 283, by Mr.

Justice Grier, in the sacred law of self-defence. Vide 3 Sawyer, 283.

The same principle, it may also be conceded, would justify the exclu-

sion of property dangerous to the property of citizens of the State ; for

example, animals having contagious or infectious diseases. All these

exertions of power are in immediate connection with the protection of

persons and property against noxious acts of other persons, or such a

use of property as is injurious to the property of others. They are

self-defensive. But whatever may be the nature and reach of the

police power of a State, it cannot be exercised over a subject confided

exclusively to Congress by the Federal Constitution. It cannot invade

the domain of the national government. . . . Neither the unlimited

powers of a State to tax, nor any of its large police powers, can be ex-

ercised to such an extent as to work a practical assumption of the

powers properl}' conferred upon Congress b}' the Constitution."

It is conceded, as we have already shown, that for the purposes of

its policy a State has legislative control, exclusive of Congress, within

its "territory, of all persons, things, and transactions of stricth' internal

concern. For the purpose of protecting its people against the evils of

intemperance it has the right to prohibit the manufacture within its

limits of intoxicating liquors ; it ma}- also prohibit all domestic com-

merce in them between its own inhabitants, whether the articles are in-

troduced from other States or from foreign countries ; it may punish

those who sell them in violation of its laws ; it maj' adopt an}- measures

tending, even indirectl}' and remotely, to make the polic\- effective until

it passes the line of power delegated to Congress under the Constitution.

It cannot, without the consent of Congress, express or implied, regu-

late commerce between its people and those of the other States of the

Union in order to effect its end, however desirable such a regulation

might be.

The statute of Iowa under consideration falls within this prohibition.

It is not an inspection law ; it is not a quarantine or sanitary law. It

is essentially a regulation of commerce among the States within any

definition heretofore given to that term, or which can be given ; and

although its motive and purpose arc to perfect the policy of the State

of Iowa in protecting its citizens against the evils of intemperance, it is

none the less on that account a regulation of commerce. If it had ex-

tended its provisions so as to prohibit the introduction into the State

from foreign countries of all importations of intoxicating liquors pro-

duced abroad, no one would doubt the nature of the provision as a

regulation of foreign commerce. Its nature is not changed by its ap-

plication to commerce among the States.

Can it be supposed that by omitting any express declarations on the

subject. Congress has intended to submit to the several States the de-

cision of the question in eacli locality of what shall and what shall not
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be articles of traffic in the interstate commerce of the countr}- ? If so,

it has left to each State, according to its own caprice and arbitrar}-

will, to discriminate for or against ever}' article grown, produced, manu-
factured, or sold in any State and sought to be introduced as an article

of commerce into any other. If the State of Iowa may prohibit the

importation of intoxicating liquors from all other States, it may also

include tobacco, or any other article, the use or abuse of which it may
deem deleterious. It ma}- not choose even to be governed by consid-

erations growing out of the health, comfort, or peace of the community.

Its policy ma}' be directed to other ends. It may choose to establish

a system directed to the promotion and benefit of its own agriculture,

manufactures, or arts of any description, and prevent the introduction

and sale within its limits of any or of all articles that it may select as

coming into competition with those which it seeks to protect. The po-

lice power of the State would extend to such cases, as well as to those

in which it was sought to legislate in behalf of the health, peace, and

morals of the people. In view of the commercial anarchy and confu-

sion that would result from the diverse exertions of power b}- the several

States of the Union, it cannot be supposed that the Constitution or Con-

gress have intended to limit the freedom of commercial intercourse

among the people of the several States. . . . [Here follow quotations from

Wabash, &c. Ry. Co. v. Illinois, svpra, p. 2045, Broion v. JlonstoJi,

supra, p. 2022, and V/alling v. 3Iichir/an, sr/pra, p. 2028; and then,

referring to the last-named case, the opinion continues :]
—

It would be error to lay any stress on the fact that the statute passed

upon in that case made a discrimination between citizens and products

of other States in favor of those of the State of Michigan, notwithstand-

ing tlie intimation on that point in the foregoing extract from the opin-

ion. This appears plainly from what was decided in the case of liobhins

V. Slielhy Taxing District, 120 U. S.489. It was there said (p. 497) :

" It is strongly urged, as if it were a material point in the case, that no

discrimination is made between domestic and foreign drummers,

—

those of Tennessee and those of other States; that all are taxed alike.

But that does not meet the difficulty. Interstate commerce cannot be

taxed at all, even though the same amount of tax should be laid on do-

mestic commerce, or that which is carried on solely within the State.

This was decided in the Case of the State Freight Tax, 15 Wall.

232." . . . [Here follow other quotations from the last two cases above

named.]

The section of the statute of Iowa, the validity of which is drawn in

question in this case, does not fall within this enumeration of legiti-

mate exertions of the police power. It is not an exercise of the juris-

diction of tlie State over persons and property within its limits. On
the contrary, it is an attempt to exert that jurisdiction over persons

and property within the limits of other States. It seeks to prohibit

and stop their passage and importation into its own limits, and is de-

signed as a regulation for the conduct of commerce before the merchan-
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dise is brought to its border. It is not one of those local regulations

designed to aid and facilitate commerce ; it is not an inspection law

to secure the due quality and measure of a commodity ; it is not a law to

regulate or restrict the sale of an article deemed injurious to the health

and morals of the community ; it is not a regulation confined to the

purely internal and domestic commerce of the State ; it is not a restric-

tion which onl\' operates upon property after it has become mingled

with and forms part of the mass of the property within the State. It is,

on the other hand, a regulation directly affecting interstate commerce in

an essential and vital point. If authorized, in the present instance,

upon the grounds and motives of the policy which have dictated it, the

same reason would justifj' any and eveiy other State regulation of in-

terstate commerce upon anj' grounds and reasons which might prompt

in particular cases their adoption. It is, therefore, a regulation of that

character which constitutes an unauthorized interference with the power
given to Congress over the subject. If not in contravention of any

positive legislation by Congress, it is nevertheless a breach and inter-

ruption of that libert}' of trade which Congress ordains as the national

policy, by willing that it shall be free from restrictive regulations.

It may be said, however, that the right of the State to restrict or pro-

hibit sales of intoxicating liquor within its limits, conceded to exist as

a part of its police power, implies the right to prohibit its importation,

because the latter is necessary to the effectual exercise of the former.

The argument is that a prohibition of the sale cannot be made effective,

except by preventing the introduction of the subject of the sale ; that if

its entrance into the State is permitted, the traffic in it cannot be sup-

pressed. But the right to prohibit sales, so far as conceded to the States,

arises only after the act of transportation has terminated, because the

sales which the State may forbid are of things within its jurisdiction.

Its power over them does not begin to operate until they are brought
within the territorial limits which circumscribe it. It might be ver}'

convenient and useful in the execution of the policy of prohiliition

within the State to extend the powers of the State bevond its territorial

limits. But such extra-territorial powers cannot be assumed upon such
an implication. On the contrary, the nature of the case contradicts

their existence. For if they belong to one State, they belong to all,

and cannot be exercised severally and independently. The attempt
would necessarily produce that conflict and confusion which it was the

very purpose of the Constitution by its delegations of national power
to prevent.

It is easier to think that the right of importation from abroad, and of
transportation from one State to another, includes, by necessary impli-

cation, the right of the importer to sell in unbroken packages at the

place where the transit terminates; for the very purpose and motive
of that branch of commerce which consists in transportation, is that

other and consequent act of commerce which consists in the sale and
exchange of the commodities transported. Such, indeed, was the point
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decided in the ease of Brown v. Maryland^ 12 Wheat. 419, as to foreign

commerce, with the express statement, in the opinion of Chief Justice

Marshall, that the conclusion would be the same in a case of commerce

among the States. But it is not necessary now to express any opinion

upon the point, because that question does not arise in the present

case. The precise line which divides the transaction, so far as it be-

longs to foreign or interstate commerce, from the internal and domestic

commerce of the State, we are not now called upon to delineate. It is

enough to say, that the power to regulate or forbid the sale of a com-

modity, after it has been brought into the State, does not carry with

it the right and power to prevent its introduction by transportation from

another State.

For these reasons, we are constrained to pronounce against the vali-

dity of the section of the statute of Iowa involved in this case. The
judgment of the Circuit Court of the United States for the Northern

District of Illinois is therefore Meversed.

[The separate concurring opinion of Field, J., is omitted. Harlan,

J., in a dissenting opinion for himself, Waite, C. J.,^ and Gray, J.,

said :] —
It is admitted that a State may prevent the introduction within her

limits of rags or other goods infected with disease, or of cattle or meat,

or other provisions which, from their condition, are unfit for human

use or consumption ; because, it is said, such articles are not merchant-

able or legitimate subjects of trade and commerce. But suppose the

people of a State believe, upon reasonable grounds, that the general

use of intoxicating liquors is dangerous to the public peace, the public

health, and the public morals, what authority has Congress or the judi-

ciar}- to review their judgment upon that subject, and compel them to

submit to a condition of things which they regard as destructive of their

happiness and the peace and good order of society? If, consistently

with the Constitution of the United States, a State can protect her

sound cattle by prohibiting altogether the introduction within her limits

of diseased cattle, she ought not to be deemed disloyal to that Consti'

tution when she seeks by similar legislation to protect her people and

their homes against the introduction of articles which are, in good faith,

and not unreasonably, regarded by her citizens as " laden with infec-

tion " more dangerous to the public than diseased cattle, or than rags

containing the germs of disease. . . . [Here the opinion quotes from

Mughr's Cane, supra, p. 782.]

Now, can it be possible that the framers of the Constitution intended

— whether Congress chose or not to act upon the subject— to withhold

from a State authority to prevent the introduction into her midst of

articles or commodities, the manufacture of which, within her limits,

ehe could prohibit, without impairing the constitutional rights of her own

1 The Chief Justice died March 23, 1888, four days after this case was decided.

— Ed.
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people? If a State ma}' declare a place where intoxicating liquors are

sold for use as a beverage to be a common nuisance, subjecting the

person maintaining the same to fine and imprisonment, can her people

be compelled to submit to the sale of such liquors, when brought there

from another State for that purpose? This court has often declared

that the most important function of government was to preserve the

public health, morals, and safety ; that it could not divest itself of that

power, nor, b\' contract, limit its exercise ; and that even the constitu-

tional prohibition upon laws impairing the obligation of contracts does

not restrict the power of the State to protect the health, the morals, or

the safety of the community, as the one or the other may be involved

in the execution of such contracts. Stone v. Mississfp2)i, 101 U. S.

814, 816 ; Butchers' Union Co. v. Crescent City Co., Ill U. S. 746, 751
;

New Orleans Gas Co. v. Louisiana Light Co.., 115 U. S. 650, 672;

Mugler v. Kansas, 123 U. S. 623, 664. Does the mere grant of the power
to regulate commerce among the States invest individuals of one State

with the right, even without the express sanction of Congressional

legislation, to introduce among the people of another State articles

which, by statute, the}' have declared to be deleterious to their health

and dangerous to their safet}'? In our opinion, these questions should

be answered in the negative. It is inconceivable that the well-being

of any State is at the mercy of the liquor manufacturers of other

States. . . .

It may be said, generall}', tliat free commercial intercourse exists

among the several States bv force of the Constitution. But as, bv the

express terms of that instrument, the powers not delegated to the

United States, nor prohibited to the States, are reserved to the States

respectively, or to the people, and as, by the repeated adjudications of

this court, the States have not surrendered, but have reserved, the

power, to protect, by police regulations, the health, morals, and safety

of their people, Congress may not prescribe an}' rule to govern com-
merce among the States which prevents the proper and reasonable ex-

ercise of this reserved power. Even if Congress, under the power to

regulate commerce, had authority to declare what shall or what shall

not be subjects of commerce among the States, that power would not

fairly imply authority to compel a State to admit within her limits that

which, in fact, is, or which, upon reasonable grounds, she may declare to

be destructive of the health, mor.als, andpeace of her people. The pur-

pose of committing to Congress the regulation of commerce was to in-

sure equality of commercial facilities, by preventing one State from
building up her own trade at the expense of sister States. But that

purpose is not defeated when a State employs appropriate means to

prevent the introduction into her limits of what she lawfully forbids her

own people from making. It certainly was not meant to give citizens

of other States greater rights in Iowa than Iowa's own people have.

But if this be not a sound interpretation of the Constitution ; if in-

toxicating liquors are entitled to the same protection by the national
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government as ordinar}' merchandise entering into commerce among

the States ; if Congress, under the power to regulate commerce, may,

in its discretion, permit or prohibit commerce among the States in in-

toxicating Hquors ; and if, therefore, State police power, as the health,

morals, and safety of the people may be involved in its proper exercise,

can be overborne by national regulations of commerce, the former de-

cisions of this court would seem to show that such laws of the States

are valid, even where they affect commercial intercourse among the

States, until displaced by Federal legislation, or until they come in

direct conflict with some Act of Congress. Such was the doctrine an-

nounced in Willson v. Blackbird Greek Marsh Co., 2 Pet. 245. . . .

But, perhaps, the language of this court — all the judges concurring

— which most directly bears upon the question before us, is found in

County of Mobile \. Kimball., 102 U. S. 691, 701, reaffirming Willson

V. Blackbird Creek Marsh Co. It was there said :
" In The License

Cases (5 How. 504), which were before the court in 1847, there was

great diversity of views in the opinions of the different judges upon the

operation of the grant of the commercial power of Congress in the ab-

sence of Congressional legislation. Extreme doctrines upon both sides

of the question were asserted by some of the judges, but the decision

reached, so far as it can be viewed as determining any question of con-

struction, was confirmatory of the doctrine that legislation of Congress

is essential to prohibit the action of the States upon the subject thus

considered." This language is peculiarly significant in view of the fact

that in one of 7'he Licerise Cases— Peirce v. Neio Hampshire, 5 How.

504, 557. 578— the question was as to the vaUdity of an Act of that

State under which Peirce was indicted, convicted, and fined, for having

sold, without a local town license, a barrel of gin, which he purchased in

Boston, transported to Dover, New Hampshire, and there sold in the

identical cask in which it was carried to that State from Massachu-

setts. . . .

It would seem that if the Constitution of the United States does not,

bv its own force, displace or annul a State law, authorizing the con-

struction of bridges or dams across public navigable waters of the

United States, thereby wholly preventing the passage of vessels engaged

in interstate commerce upon such waters, the same Constitution ought

not to be held to annul or displace a law of one of the States which,

by its operation, forbids the bringing within her limits, from other

States, ai-ticles which that State, in the most solemn manner, has de-

clared to be injurious to the health, morals, and safety of her people.

The silence of Congress upon the subject of interstate commerce, as

affected by the police laws of tlie States, enacted in good faith to i)ro-

mote the public health, the public morals, and the public safety, and to

that end prohibiting the manufacture and sale, within their limits, of

intoxicating liquors to be used as a beverage, ought to have, at least,

as much effect as the silence of Congress in reference to pl)ysical oli-

structions placed, under the authority of a State, in a navigable water
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of the United States. The reserved power of the States to guard the

health, morals, and safet}' of tlieir people is more vital to the existence

of society, than their power in respect to trade and commerce having

no possible connection with those subjects.

For these reasons, we feel constrained to dissent from the opinion

and judgment of the court.

Mr. Justice Lamar was not present at the argument of this case, and

took no part in its decision.

LELOUP V. PORT OF MOBILE.

Supreme Court of the United States. 1888.

[127 [/. S. 640.]

The case is stated in the opinion.

Mr. Gaylord B. Ckirk^ for plaintiff in error submitted on his brief.

No appearance for defendant in error.

Mr. Justice Bradley delivered the opinion of the court.

This was an action brought in the Mobile Circuit Court, in the State

of Alabama, by the Port of Mobile, a municipal corporation, against

Edward Leloup, agent of the Western Union Telegraph Company, to

recover a penalt}- imposed upon him ^or the violation of an ordinance

of said corporation, adopted in pursuance of the powers given to it by

the Legislature of Alabama, and in force in August, 1883. The ordi-

nance was as follows, to wit: " Be it ordained by the Mobile Police

Board, that the license tax for the year, from the 15th of iNLarch, 1883,

to the 15th of March, 1884, be, and the same is hereby, fixed as

follows : . . . On telegraph companies, $225. ... Be it further or-

dained : For each and ever}' violation of the aforesaid ordinance the

person convicted thereof shall be fined by the recorder not less than

one nor more than fifty dollars." . . .

In approaching the question thus presented, it is proper to note that

the license tax in question is purely a tax on the privilege of doing the

business in which the telegraph comi)an3- was engaged. By the laws

of Alabama in force at the time this tax was imposed, the telegraph

company was required, in addition, to pa}' taxes to the State, county,

and port of Mobile, on its poles, wires, fixtures, and other propertv,

at the same rate and to the same extent as other corporations and

individuals were required to do. Besides the tax on tangible propert}',

they were also required to pa}' a tax of three-quarters of one per cent

on their gross receipts within the .State.

The question is squarely presented to us, therefore, whether a State,

as a condition f)f doing business within its jiu-isdiction, may exact a

license tax from a telegraph company, a large part of whose business
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is the transmission of messages from one State to another and between

the United States and foreign countries, and which is invested with the

powers and privileges conferred b}- the Act of Congress passed July 24,

1866, and other Acts incorporated in Title LXV. of the Revised Stat-

utes? Can a State prohibit such a company from doing such a business

within its jurisdiction, unless it will pay a tax and procure a license for

the privilege? If it can, it can exclude such companies, and prohibit

the transaction of such business altogether. We are not prepared to

sa}' that this can be done.

Ordinary occupations are taxed in various ways, and, in most cases,

legitimateh' taxed. But we fail to see how a State can tax a business

occupation when it cannot tax the business itself. Of course, the exac-

tion of a license tax as a condition of doing any particular business, is

a tax on the occupation ; and a tax on the occupation of doing a busi-

ness is surely a tax on the business.

Now, w-e have decided that communication by telegraph is commerce,

as well as in the nature of postal service, and if carried on between

different States, it is commerce among the several States, and directly

within the power of regulation conferred upon Congress, and free from

the control of State regulations, except such as are strictly of a police

character. . . . [Here the court states the decision in PensacoJa Tele-

grapli Co.x. Western Union Telegraph Co.^ supra, p. 1985, and Westej-n

Union Telegraph Co. v. Texas, svjyra, p. 1989 n.]. In the present case,

it is true the tax is not laid upon individual messages, but it is laid on

the occupation, or the business of sending such messages.

It comes plainly within the principle of the decisions latelj- made by

this court in Bobbins v. The Taxing District o/ Shelby County, 120

U. S. 489, and Philadelphia and Southern Steamship Co. v. Pennsyl-

vania, 122 U. S. 326.

It is parallel with the case of Broion v. Maryland, 12 Wheat. 419.

That was a tax on an occupation, and this court held that it was

equivalent to a tax on the business carried on, — (the importation of

goods from foreign countries), — and even equivalent to a tax on the

imports themselves, and therefore contrarv to the clause of the Consti-

tution which prohibits the States from laying any duty on imports. . . .

But it is urged that a portion of the telegraph company's business is

internal to the State of Alabama, and therefore taxable by the State.

But that fact does not remove the difficulty. The tax affects the whole

business without discrimination. There are sufficient modes in which

the internal business, if not already taxed in some other way, may be

subjected to taxation, without the imposition of a tax which covers the

entire operations of the company.

The State court relics upon the case of Osborne v. Mobile, 16 Wall.

479, which brought up for consideration an ordinance of the city, requir-

ing ever}- express company, or railroad oompan}' doing business in that

citv, and having a business extending beyond the limits of the State, to

pay an annual license of $500 ; if the business was confined within the
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limits of the State, the license fee was only $100 ; if confined within the

cit}', it was $50 ; subject in each case to a penalt}* for neglect or refusal

to pay the charge. This court held that the ordinance was not uncon-

stitutional. This was in December term, 1872. In view of the course

of decisions which have been made since that time, it is very certain

that such an ordinance would now be regarded as repugnant to the

power conferred upon Congress to regulate commerce among the

several States.

A great number and variety- of cases involving the commercial power

of Congress have been brought to the attention of this court during the

past fifteen years which have frequently made it necessar}' to re-examine

the whole subject with care ; and the result has sometimes been that in

order to give full and fair effect to the different clauses of the Constitu-

tion, the court has felt constrained to recur to the fundamental princi-

ples stated and illustrated with so much clearness and force by Chief

Justice Marshall and other members of the court in former times, and

to modify in some degree certain dicta and decisions that have occa-

sionalh' been made in the intervening period. This is always done,

however, with great caution, and an anxious desire to place the final

conclusion reached upon the fairest and most just construction of the

Constitution in all its parts.

In our opinion such a construction of the Constitution leads to the

conclusion that no State has the right to la}' a tax on interstate com-
merce in any form, whether by way of duties laid on the transportation

of the subjects of that commerce or on the receipts derived from that

transportation, or on the occupation or business of carrying it on, and
the reason is that such taxation is a burden on that commerce, and
amounts to a regulation of it, which belongs solely to Congress. This

is the result of so many recent cases that citation is hardlj' necessary.

As a matter of convenient reference we give the following list : Case

of State Freight Tax, 15 Wall. 232 ; Pensacola Telegraph Co. v.

Western Union Telegraph Co., 96 U. S. 1 ; Mohile v. Kirnhall, 102

U. S. 691 ; Western Union Telegraph Co. v. Texas, 105 U. S. 460;
Moran v. New 07'leans, 112 U. S. 69 ; Gloucester Ferry Co. v. Penn-
sylvania, 114 U. S. 196 ; Brown v. Houston, 114 U. S. 622 ; Walling

V. Michigan, 116 U. S. 446; Picard v. Pullman Southern Car Co..,

117 U. S. 34 ; Wabash Baihoay Co. v. Illmois, 118 U. S. 557 ; Bobbins
v. Shelby County Taxing District, 120~U. S. 489; Philadelphia &
Southern Steamship Co. v. PennsyJrania, 122 U. S. 326; Western
Union Telegraph Co. v. Pendleton, 112 U. S. 347; Ratterman v.

Western Union Telegraph Co. [127 U. S.], 411.

We may here repeat, what we have so often said before, that this

exemption of interstate and foreign commerce from State regulation

does not prevent the State from taxing the property of those engaged
in such commerce located within the State as the property of other

citizens is taxed, nor from regulating matters of local concern which
may incidentally affect commerce, such as wharfage, pilotage, and the



2098 STOUTENBURGH V. HENNICK. [CHA.P. X.

like. We have recently had before us the question of taxing the prop-

erty of a telegraph company, in the case of Western Union Telegraph

Co. V. Jlaasachusetts, 125 U. S. 530. . . . Judgment reversed.^

In Stontenburgh v. Hennick, 129 U. S. 141 (1889), on error to the

Supreme Court of the District of Columbia, the defendant in error had

been convicted of acting as a commercial agent in the District without a

license. A District legislative Act defined every person whose business

it was to offer goods for sale by sample, etc., as a commercial agent, and

required a license. The defendant was doing this sort of business as

agent of a firm of merchants in Baltimore, Maryland. The Supreme

Court of the District had discharged the defendant on habeas co7-pus,

holding the Act invalid.

Mr. Chief Justice Fuller, after stating the case, delivered the opin-

ion of the court :
—

It is a cardinal principle of our system of government, that local

affairs shall be managed by local authorities, and general aflfairs by the

central authorit}', and hence, while the rule is also fundamental that

the power to make laws cannot be delegated, the creation of munici-

palities exercising local self-government has never been held to trench

upon that rule. Such legislation is not regarded as a transfer of gen-

eral legislative power, but rather as the grant of the authority to pre-

scribe local regulations, according to immemorial practice, subject of

course to the interposition of the superior in cases of necessity.

Congress has express power " to exercise exclusive legislation in all

cases whatsoever " over the District of Columbia, thus possessing the

combined powers of a general and of a State government in all cases

where legislation is possible. But as the repository of the legislative

power of the United States, Congress in creating the District of

Columbia "a body corporate for municipal purposes" could onl}-

authorize it to exercise municipal powers, and this is all that Congress

attempted to do.

The Act of the Legislative Assembly under which Hennick was con-

victed imposed, as stated in its title, "a license on trades, business, and

professions practised or carried on in the District of Columbia," and re-

quired I)y clause three of section twenty-one, among other persons in

trade, commercial agents, whose business it was to offer merchandise

for sale by sample, to take out and pay for such license. This pro-

vision was manifestly regarded as a regulation of a purely municipal

character, as is perfectly obvious, upon the principle of 7wscitur a sociis,

if the clause be taken as it should be, in connection with the other

clauses and parts of the Act. But it is indistinguishable from that

held void in Robhins v. Shelby Taxing District., 120 U. S. 489, and

1 See Aslier v. Texas, supra, p. 2063 n. ; RaUerman v. Western Union Tel. Co., 127 U. S.

411 ; Massachusetts v. Western Union Tel. Co., 141 U. S. 40 ; St. Louis v. Western Union

Tel. Co., 148 U. S. 92; s. c. supra, p. 1279; Postal Tel. Co. v. Charleston, 153 U. S

692.— Ed.
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Asher v. Texas, 128 U. S. 129, as being a regulation of interstate com-

merce, so far as applicable to persons soliciting, as Hennick was, the

sale of goods on behalf of individuals or firms doing business outside

the District.

The conclusions announced in the case of Bobbins were that the

power granted to Congress to regulate commerce is necessarih' exclusive

whenever the subjects of it are national or admit only of one uniform sys-

tem or plan of regulation throughout the country, and in such case the

failure of Congress to make express regulations is equivalent to indi-

cating its will that the subject shall be left free ; that in the matter of

interstate commerce the United States are but one countr}', and are and

must be subject to one system of regulations, and not to a multitude of

systems ; and that a State statute requiring persons soliciting the sale

of goods on behalf of individuals or firms doing business in another

State to pay license fees for permission to do so, is, in the absence of

Congressional action, a regulation of commerce in violation of the Con-

stitution. The business referred to is thus definitel}- assigned to that

class of subjects which call for uniform rules and national legislation,

and is excluded from that class which can be best regulated b}- rules

and provisions suggested bj- the varying circumstances of different lo-

calities, and limited in their operation to such localities respectively.

Cooley V. Board of Wardens, 12 How. 299 ; Gilman v. Philadelphia, 3

Wall. 713. It falls, therefore, within the domain of the great, distinct,

substantive power to regulate commerce, the exercise of which cannot

be treated as a mere matter of local concern, and committed to those

immediately interested in the affairs of a particular localitj-.

It is forcibly argued that it is beyond the power of Congress to pass

a law of the character in question solely for the District of Columbia,

because whenever Congress acts upon the subject the regulations it

establishes must constitute a system applicable to the whole countr}'

;

but the disposition of this case calls for no expression of opinion upon
that point.

In our judgment Congress, for the reasons given, could not have
delegated the power to enact the 3d clause of the 21st section of the

Act of Assembly, construed to include business agents such as Hen-
nick, and there is nothing in this record to justify the assumption that

it endeavored to do so, for the powers granted to the District were
municipal merely, and although by several Acts Congress repealed or

modified parts of this particular by-law, these parts were separably

operative and such as were within the scope of municipal action, so

that this Congressional legislation cannot be resorted to as ratifying the

oI>jectionable clause, irrespective of the inability to ratify that which
could not originally have been authorized.

The judgment of the Supreme Court of the District is Affirmed.
Mr. Justice Miller dissenting. I do not find myself able to agree

with the court in its judgment in this case.

The Act of Congress creating a territorial government for the Dis
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trict of Columbia declared that the legislative power of the District

should '* extend to all rightful subjects of legislation within said Dis-

trict ;
" which undoubtedly was intended to authorize the District to

exercise the usual municipal powers. The Act of the Legislative As-

sembly of the District, under which Hennick was convicted, imposed
" a license on trades, business, and professions practised or carried on

in the District of Columbia," and a penalty on all persons engaging in

such trades, business, or profession without obtaining that license. As
the court says in its opinion, this was " manifestly regarded as a regu-

lation of a purely municipal character."

The taxing of persons engaged in the business of selling b}- sami)le,

commonly called drummers, is one of this class, and the only thing urged

against the validity of this law is that it is a regulation of interstate com-

merce, and therefore an exercise of a power which rests exclusively in

Congress. I pass the question, which is a very important one, whether

this Act of the Legislature of the District of Columl)ia, being one exer-

cised under the power conferred on it by Congress, and coming, as I

think, stricth' within the limit of the power thus conferred, is not, so

far as this question is concerned, sustained by the authorit}' of Congress

itself, and is substantial^ the action of that body.

The cases of Hobbins v. Shelby Taxing District, 120 U. S. 489, and

Asher v. Texas, 128 U. S. 129, hold the regulations requiring drum-

mers to be licensed to be regulations of commerce, and invasions of

the power conferred upon Congress on that subject by the Constitution

of the United States. In those cases I concurred in the judgment, be-

cause, as applied to commerce between citizens of one State and those

of another State, it was a regulation of interstate commerce ; or, in

the language of the Constitution, of commerce " among the several

States," being a prosecution of a citizen of a State other than Tennes-

see, in the first case, for selling goods without a license to citizens of

Tennessee, and in the other case to citizens of Texas.

But the constitutional provision is not that Congress shall have

])0wer to regulate all commerce. It has been repeatedly held that there

is a commerce entirely within a State, and among its own citizens,

which Congress has no power to regulate. The language of the consti-

tutional provision points out three distinct classes of cases in wliich Con-

gress may regulate commerce, and no others. The language is that

" Congress shall have power ... to regulate commerce with foreign

nations, and among the several States, and with the Indian tribes."

Unless the act for which Hennick was prosecuted in this case was

commerce with a foreign nation, among the several States, or with an

Indian tribe, it is not an act over which the Congress of the United

States had any exclusive power of regulation. Commerce among the

several States, as was early held by this court in Gibbons v. Ogden,

Wlieat. 448, means commerce between the citizens of the several

States, and had no reference to transactions by a State, as such, with

another State in their corporate or public capacities. Indeed, it would

I

I
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be of very little value if that was the limitation or the meaning to be

placed upon it. I take it for granted, therefore, tliat its practical

utility is in the power to regulate commerce between the citizens of the

different States.

Commerce between a citizen of Baltimore, which Hennick is alleged

to be in the prosecution in this case, and citizens of Washington, or of

the District of Columbia, is not commerce " among the several States,"

and is not commerce between citizens of different States in anv sense.

Commerce by a citizen of one State, in order to come witliin the con-

stitutional provision, must be commerce with a citizen of another State
;

and where one of the parties is a citizen of a Territory, or of the Dis-

trict of Columbia, or of any other place out of a State of the Union, it

is not commerce among the citizens of the several States.

As the license law under which Hennick was prosecuted made it

necessar}' for him to take out a license to do his business in the cit}* of

Washington, or the District of Columbia, which was not a State, nor a

foreign nation, nor within the domain of an Indian tribe, the Act

upon the subject does not infringe the Constitution of the United

States.

For these reasons I dissent frono the judgment of the court.

In Louisville, etc. Ry. Co. v. Mississippi, 133 U. S. 587 (1890), on

error to the Supreme Court of Mississippi, Mk. Justice Brewer de-

livered the opinion of the court. The question presented is as to the

validity of an Act passed by the Legislature of the State of Mississippi

on the 2d of March, 1888. That Act is as follows :
—

"Sec. 1. Be it enacted. That all railroads carrying passengers in

this State (other than street railroads) shall provide equal, but sepa-

rate, accommodation for the white and colored races, b}' providing

two or more passenger cars for each passenger train, or by dividing

the passenger cars by a partition, so as to secure separate accommoda-
tions. . . . [The other sections require conductors to assign each pas-

senger to the proper car or compartment of a car, impose penalties

upon corporations and conductors for violating the statute, repeal certain

other Acts and give effect to this one from the time of its passage.]

The plaintiff in error was indicted for a violation of that statute. A
conviction in the trial court was sustained in the Supreme Court, and
from its judgment this case is here on error. The question is whether
the Act is a regulation of interstate commerce and therefore beyond the

power of the State ; and the cases of Hall v. DeCuir, 95 U. S. 485,

and IVabash, St. Louis, etc. Railway v. Illinois, 118 U. S. 557, are

specially relied on b}- plaintiff in error.

It will be observed that this indictment was against the company for

the violation of section one, in not providing separate accommodations
for the two races ; and not against a conductor for a violation of sec-

tion two, in failing to assign each passenger to his separate compart-
ment. It will also be observed that this is not a civil action brought

VOL. II. — 58
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b}' an individual to recover damages for being compelled to occupy one

particular compartment, or prevented from riding on the train ; and
hence there is no question of personal insult or alleged violation of

personal rights. The question is limited to the power of the State to

compel railroad companies to provide, within the State, separate ac-

commodations for the two races. Whether such accommodation is to be

a matter of choice or compulsion does not enter into this case. The
case of Hall v. DeCiiir, siqyra^ was a civil action to recover damages
from the owner of a steamboat for refusing to the plaintiff, a person of

color, accommodations in the cabin specially set apart for white per-

sons ; and the validity of a statute of the State of Louisiana, prohibit-

ing discrimination on account of color, and giving a right of action to

the part>- injured for the violation thereof, was a question for consider-

ation. The steamboat was engaged in interstate commerce, but the

plaintiff only sought transportation from one point to another in the

State. This court held that statute, so far as applicable to the facts in

that case, to be invalid. That decision is invoked here ; but there is

this marked difference. The Supreme Court of the State of Louisiana

held that the Act applied to interstate carriers, and required them,

when the}' came within the limits of the State, to receive colored pas-

sengers into the cabin set apart for white persons. This court, accept-

ing that construction as conclusive, held that the Act was a regulation

of interstate commerce, and therefore beyond the power of the

State. . . .

So the decision was b}' its terms carefully' limited to those cases in

which the law practically interfered with interstate commerce. Obvi-

ously' whether interstate passengers of one race should, in any portion

of their journe}', be compelled to share their cabin accommodations

with passengers of another race, was a question of interstate commerce,

and to be determined by Congress alone. In this case, the Supreme

Court of Mississippi held that the statute applied solel}' to commerce

within the State ; and that construction being the construction of the

statute of the State by its highest court, must be accepted as conclu-

sive here. If it be a matter respecting w'holl}' commerce within a

State, and not interfering with commerce betw^een the States, then,

obviousl}', there is no violation of the commerce clause of the Federal

Constitution. Counsel for plaintiff in error strenuously insists that it

does affect and regulate interstate commerce, but this contention can-

not be sustained.

So far as the first section is concerned (and it is witli that alone we
have to do), its provisions are full}' complied with when to trains within

the State is attached a separate car for colored passengers. This may
cause an extra expense to the railroad compau}' ; but not more so than

State statutes requiring certain accommodations at depots, compelling

trains to stop at crossings of other railroads, and a multitude of other

matters confessed!}' within the power of the State.

No question arises under this section, as to the power of the State to
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separate in different compartments interstate passengers, or to affect,

in any manner, the privileges and rights of such passengers. All that

we can consider is. whether the State has the power to require that

railroad trains within her limits shall have separate accommodations

for the two races. That affecting onl}' commerce within the State is no

invasion of the powers given to Congress by the commerce clause. . . .

[Here follows a quotation from the opinion in Wabash Ry. Co. v.

Illinois, supra., p. 2045.]

The statute in this case, as settled by the Supreme Court of the State

of Mississippi,^ affects onl}' such commerce within the State, and

comes, therefore, within the principles thus laid down. It comes also

within the opinion of this court in the case of St07ie v. Farmers' Loan
and Trust Co., 116 U. S. 307.

We see no error in the ruling of the Supreme Court of the State of

Mississippi, and its judgment is, therefore, Affirmed.

[Mr. Justice Harlan dissenting.]^

1 In s. c. 66 Miss. 662 (1889). In the course of the opinion in that case, the court

(Cooper, J.) remari<ed :
" The development of an immense interstate commerce, with

its incidental multitude of phases and ramifications, has disclosed to the generation of

this day the magnitude of the power delegated to the Federal Government by that

clause of § 8 of Art. I. of the Constitution by whicli Congress is given power ' to regu-

late commerce with foreign nations and among the States, and with the Indian tribes.'

It is not surprising that the recognition of its extent has been of gradual growth in

the court called upon to construe it, nor that in judicial utterances there have been in-

consistent and conflicting expressions."— Ed.
- In the dissenting opinion, Harlav, J., after quoting from Hall v. DeCuir,

supra, p. 1983, added: "It seems to me that those observations are entirely perti-

nent to the case before us. In its application to passengers on vessels engaged in in-

terstate commerce, the Louisiana enactment foibade the separation of tlie white and

black races while such vessels were within the limits of that State. The Mississippi

statute, in its ajiplication to passengers on railroad trains employed in interstate com-

merce, requires such separation of races, while those trains are within that State. I

am unable to perceive how the former is a regulation of interstate commerce, and the

other is not. It is difficult to understand how a state enactment, requiring the separa-

tion of the white and black, races on interstate carriers of passengers, is a regulation of

commerce among the States, while a similar enactment forbidding such separation is

not a regulation of that character. Without considering other grounds upon which,

in my judgment, the statute in question might properly be held to be repugnant to the

Constitution of the United States, I dissent from the opinion and judgment in this

case upon the ground that the statute of Mississippi is, within the decision in Hal/ v.

DeCnir, a regulation of commerce among the States, and is, therefore, void. I am
authorized by Mr. Justice Bradley to say that, in his opinion, the statute of Missis-

sippi is void as a regulation of interstate commerce."— Ed.
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LEISY V. HARDIN.

Supreme Court of the United States. 1890.

[135 U. S. 100.] 1

Error to the Supreme Court of Iowa. The plaintiffs brought re-

plevin, in a court of the city of Keokuk, in Iowa, against Hardin,

marshal of that cit}', and a constable of the county, to recover a large

quantity of beer in quarter barrels, one eighth barrels, and sealed cases.

On issue joined, the case, by consent, was tried by the court without a

jury, and judgment was given for the plaintiffs. The court found that

the plaintiffs were citizens of Illinois, doing business, as brewers, at

Peoria, in that State ; that the beer in question was made b}' them and

sealed up in Illinois, and transported to Iowa and there sold and offered

for sale, but only in the original and unbroken packages, and that none

of it was sold or offered for sale to minors or persons in the habit of be-

coming intoxicated ; that the defendant, as constable, on June 30, 1888,

uiider color of authority from a justice of the peace, acting under State

statutes, seized the beer, and that the plaintiffs on Jul}' 2, 1888, filed

a petition claiming the goods as owners and denying the validity of the

vState statutes, and thereupon recovered possession of the beer. The
local court held the State enactment invalid. On exceptions the Su-

preme Court of Iowa reversed this judgment.

The statutes of Iowa (Code of 1873, § 1523), forbade manufacturing

or selling intoxicating liquors, or keeping them with intent to sell, ex-

cept as provided in the Act. A law of April 12, 1888 (Laws, 1888, p.

91), forbade manufacturing for sale, selling, keeping for sale, giving

away, exchanging, bartering, or dispensing intoxicating liquor for any

purpose except as provided in the Act. Permits for oue year were

allowed for pharmaceutical, medicinal, chemical, and sacramental pur-

poses only. By an Act of 1884, beer had been defined as intoxicating

liquor.

Section 1524 of the Code of 1873 had saved from the prohibitions

of the State law the importer and seller of foreign liquors in the ori-

ginal p.ackage, who acted under the laws of the United States regu-

lating such importation, and it also allowed the manufacture in Iowa

of intoxicating liquors to be sold for the pur[)oses specifically authorized

Ay law. But this section was repealed by the Act of April 12, 1888.

And an Act of April 5, 1886 (Laws, 1886, p. 83), had amended § 1553

of the Code of 1873, by that provision as to bringing in intoxicating

liquors, which, in 1888, was held unconstitutional in Bowman v. Chic,

&c. Ky. Co., siq:>ra, p. 2080.

3Ir. .lames C. Davis, for plaintiffs in error ; Mr. H. Scott Hoirell and

Mr. W. B. Collins, for defendant in error ; Mr. John Y. Stone, Attor-

ney-General for the State of Iowa, for that State.

^ The statement of facta is sliorteued. — Ed.
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Mr. Chief Justice Fuller, after stating the case, delivered the

opinion of the court.

The power vested in Congress " to regulate commerce with foreign

nations, and among the several States, and with the Indian tribes," is

the power to prescribe the rule by which that commerce is to be gov-

erned, and is a power complete in itself, acknowledging no limitations

other than those prescribed in the Constitution. It is co-extensive with

the subject on which it acts and cannot be stopjied at the external boun-

dar}' of a State, but must enter its interior and must be capable of

authorizing the disposition of those articles which it introduces, so that

the}- may become mingled with the common mass of property within the

teriitorj' entered. Gibbons v. Ogden^ 9 Wheat. 1 ; Brown v. Mary-
land, 12 Wheat. 419.

And while, by virtue of its jurisdiction over persons and property'

within its limits, a State may provide for the securit}- of the lives, limbs,

health, and comfort of persons, and the protection of property so sit-

uated, yet a subject-matter which has been confided exclusively to

Congress by the Constitution is not within the jurisdiction of the police

power of the State, unless placed there b}' Congressional action. Hen-
derson V. Mayor of New York, 92 U. S. 259 ; Railroad Co. v. Husen,
95 U. S. 465 ; Walling v. Michigan, 116 U. S. 466 ; Bobbins v. Shelby
Taxing District, 120 U. S. 489. The power to regulate commerce
among the States is a unit, but if particular subjects within its opera-

tion do not require the application of a general or uniform system, the

States may legislate in regard to them with a view to local needs and
circumstances, until Congress otherwise directs ; but the power thus

exercised by the States is not identical in its extent with the power to

regulate commerce among the States. The power to pass laws in respect

to internal commerce, inspection laws, quarantine laws, health laws, and
laws in relation to bridges, ferries, and highwa3-s, belongs to the class

of powers pertaining to locality, essential to local intercommunication,

to the progress and development of local prosperity, and to the pi-otec-

tion, the safety, and the welfare of society, originally necessarily belong-

ing to, and upon the adoption of tlie Constitution reserved by, the

States, except so far as falling within the scope of a power confided to

the general government. Where the subject-matter requires a uniform

system as between the States, the power controlling it is vested exclu-

sively in Congress, and cannot be encroached upon by the States ; but
where, in relation to the subject-matter, different rules may be suital)le

for different localities, the States may exercise powers which, though
they may be said to partake of the nature of the power granted to the

general government, are strictly not such, but arc simply local powers,
which have full operation until or unless circumscribed by the action of

Congress in effectuation of the general power. Cooley v. Port Wardens
of Philadelphia, 12 How. 299.

It was stated in the 32d number of the " Federalist" that the States

might exercise concurrent and independent power in all cases but
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three : First, where the power was lodged exclusively in the Federal

Constitution ; second, where it was given to the United States and pro-

hibited to the States ; third, where, from tlie nature and subjects of the

i>ower, it must be necessarily exercised by tlie national government ex-

clusively. But it is easy to see that Congress ma^' assert an authority

under one of the granted powers, which would exclude the exercise by
the States upon the same subject of a different but similar power, be-

tween which and that possessed by the general government no inherent

repugnancy existed.

Whenever, however, a particular power of the general government is

one which must necessarily be exercised b^* it, and Congress remains

silent, this is not only not a concession tliat the powers reserved by the

States may be exerted as if the specific power had not been elsewhere

reposed, but, on the contrary, the only legitimate conclusion is that tlie

general government intended that power should not be affirmatively

exercised, and the action of the States cannot be permitted to effect

tliat which would be incompatible with such intention. Hence, inas-

much as interstate commerce, consisting in the transportation, purchase,

sale, and exchange of commodities, is national in its character, and

must be governed by a uniform system, so long as Congress does not

pass anv law to regulate it, or allowing tlie States so to do, it thereby

indicates its will that such commerce shall be free and untrammelled.

County of Mobile v. Kimball, 102 U. S. 091 ; Broicn v. Houston, 114

U. S. 622, 631 ; Wabash, St. Louis, dc. Railway v. Illinois, 118 U. S.

557 : Bobbins v. Shelby Taxing District, 120 U. S. 489, 493.

That ardent spirits, distilled liquors, ale and beer, are subjects of ex-

change, barter and traffic, like any other commodity in which a right of

traffic exists, and are so recognized by the usages of the commercial

world, the laws of Congress and the decisions of courts, is not denied.

Being thus articles of commerce, can a State, in the absenc6 of legisla-

tion on the part of Congress, prohibit their importation from abroad or

from a sister State ? or when imported prohibit their sale by the im-

porter ? If the importation cannot be prohibited without the consent

of Congress, when does property imported from abroad, or from a sister

State, so become part of the common mass of property within a State

as to be subject to its unimpeded control? . . . [Here follows a state-

ment of Broicn v. 3Id., siqira, p. 1826].

Manifestly this must l)e so, for the same public policy applied to com-

merce among the States as to foreign commerce, and not a reason could

be assigned for confiding the power over the one which did not conduce

to establish the propriety of confiding the power over the other. Story,

Constitution, § 1066. And although the precise question before us was

not ruled in Gibbons v. Ogden and Brovm v. Maryland, yet we think

it was virtually involved and answered, and that this is demonstrated,

among other cases, in Boicman v. Chicago <& Northwestern Railway

Co., 125 U. S. 465. . . . [Here follows a statement of Bowman v.

Chicago, &c. By. Co., supra, p. 2080, and quotations from that case
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and also from TTie License Cases {Peirce v. N". JI.), supra, p. 1851.

After quoting from the opinion of Taney, C. J., in that case, the opinion

proceeds :]

But conceding the weight properl}' to be ascribed to the judicial utter-

ances of this eminent jurist, we are constrained to say that the distinc-

tion between subjects in respect of which there can be of necessity only

one system or plan of regulation for the whole countr}', and subjects

local in their nature, and, so far as relating to commerce, mere aids

rather than regulations, does not appear to us to have been sufficiently

recognized by him in arriving at the conclusions announced. That dis-

tinction has been settled by repeated decisions of this court, and can no

longer be regarded as open to re-examination. After all, it amounts to

no more than drawing tlie line between the exercise of power over com-

merce with foreign nations, and among the States and the exercise of

power over purefy local commerce and local concerns.

The authority of Peirce v. New Hampshire, in so far as it rests on

the view that the law of New Hampshire was valid because Congress

liiid made no regulation on the subject, must be regarded as hav-

ing been distinctl}' overthrown, bj' the numerous cases hereinafter

referred- to.

The doctrine now firmly established is, as stated bj' Mr. Justice

Field, in Bovoman v. Chicago, &c. Railway Co. 125 U. S. 507, " that

where tlie subject upon which Congress can act under its commercial

power is local in its nature or sphere of operation, such as harbor pilot-

age, the improvement of harbors^ the establishment of beacons and
buoys to guide vessels in and out of port, the construction of bridges

over navigable rivers, t^ie erection of wharves^ piers, and docks, and the

like, which can be properly regulated onlj- by special provisions adapted
to their localities, the State can act until Congress interferes and super-

sedes its authorit}' ; but where tiie subject is- national in its character,

and admits and requires uniformity of regulation, affecting alike all the

States, such as transportation between the States, including the impor-

tation of goods from one State into-another. Congress can alone act upon
it and provide the needed regulations. The absence of any law of Con-
gress on the subject is equivalent to its declaration that commerce in

that matter shall be free. Thus the absence of regulations as to inter-

state commerce with reference to any particular subject is taken as a
declaration that the importation of that article into the States shall be
unrestricted. It is only after the importation is completed, and the

property imported has mingled with and become a part of the general

property of the State, that its regulations can act upon it, except so far

as may be necessary to insure safety in the disposition of the import

until thus mingled."

The conclusion follows that, as the grant of the power to regulate

commerce among the States, so far as one system is required, is exclu-

sive, the States cannot exercise that power without the assent of Con-

gress, and, in the absence of legislation, it is left for the courts to
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determine when State action does or does not amount to such exercise,

or, in other words, what is or is not a regulation of such commerce.

When that is determined, controvers}- is at an end. Illustrations ex-

emplifying the general rule are numerous. . . . [Here follows a sum-

mar}' of the decisions in twenty-four cases in this court.]

These decisions rest upon the undoubted right of the States of the

Union to control their purely internal affairs, in doing which they exer-

cise powers not surrendered to the national government ; but whenever

the law of the State amounts essentially" to a regulation of commerce

with foreign nations or among the States, as it does when it inhibits,

directly or indirectU', the receipt of an imported commodity or its dis-

position before it has ceased to become an article of trade between one

State and another, or another country and this, it comes in conflict with

a power which, in this particular, has been exclusively vested in the

general government, and is therefore void. . . . [Here follows a

quotation from MugJer v. Kansas, supra, p. 782].

Undoubtedly, it is for the legislative branch of the State governments

to determine whether the manufacture of particular articles of traffic, or

the sale of such articles, will injuriously affect the public, and it is not

for Congress to determine what measures a State ma}' properly adopt

as appropriate or needful for the protection of the public morals, the

public health, or the public safety ; but notwithstanding it is not vested

with supervisory pover over matters of local administration, the respon-

sibility is upon Congress, so far as the regulation of interstate com-

merce is concerned, to remove the restriction upon the State in dealing

with imported articles of trade within its limits, which have not been

mingled with the common mass of property therein, if in its judgment

the end to be secured justifies and requires such action.

Prior to 1888 the statutes of Iowa permitted the sale of foreign liquors

imported under the laws of the United States, provided the sale was by

the importer in the original casks or packages, and in quantities not less

than those in which they were required to be imported ; and the provis-

ions of the statute to this eflfect were declared by the Supreme Court of

Iowa, in Pearson x. International Distillery^ 72 Iowa, 348, 354. to be

" intended to conform the statute to flie doctrine of tlie United States

Supreme Court, announced in Brotun v. 3Iaryland, 12 Wheat. 419, and

License Cases, 5 How. 504, so that the statute should not conflict with

the laws and authority of the United States." But that provision of

the statute was repealed in 18«8, and the law so far amended that we

understand it now to provide that, whether imported or not, wine can-

not be sold in Iowa except for sacramental purposes, nor alcohol, ex-

cept for specified chemical purposes, nor intoxicating liquors, including

ale and beer, except for i^harmaccutical and medicinal purposes, and

not at all except by citizens of the State of Iowa, who are registered

pharmacists, and have permits obtained as prescribed by the statute, a

permit being also grantablo to one discreet person in any township

where a pharmacist does not obtain it.
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The plaintiffs in error are citizens of Illinois, are not pharmacists, and

have no permit, but import into Iowa beer, which the^- sell in original

packages, as described. Under our decision in Boxoman v. Chicago^

&c. Railway Co., supra, they had the right to import this beer into

that State, and in the view which we have expressed thej* had the right

to sell it, by which act alone it would become rbingled in tlie common
mass of property within the State. Up to that point of time, we hold

that in the absence of Congressional permission to do so, the State had

no power to interfere by seizure, or any other action, in prohibition of

im[X)rtation and sale b}- the foreign or non-resident importer. What-
ever our individual views may be as to the deleterious or dangerous

qualities of particular articles, we cannot hold that an}- articles which

Congress recognizes as subjects of interstate commerce are not such,

or that whatever are thus recognized can be controlled by State laws

amounting to regulations, while thej' retain that character; although,

at the same time, if directh' dangerous in themselves, the State may
take appropriate measures to guard against injury before it obtains

complete jurisdiction over them. To concede to a State the power to

exclude, directly or indirectlj', articles so situated, without Congres-

sional permission, is to concede to a majority of the people of a State,

represented in the State legislature, the power to regulate commercial

intercourse between the States, b}' determining what shall be its sub-

jects, when that power was distinctl}- granted to be exercised b}- the

people of the United States, represented in Congress, and its posses-

sion by the latter was considered essential to that more perfect Union
whicli the Constitution was adopted to create. Undoubtedly, there is

difficulty in drawing the line between the municipal powers of the one

government and the commercial powers of the other, but when that line

is determined, in the particular instance, accommodation to it, without

serious inconvenience, may readily be found, to use the language of

Mr. Justice Johnson, in Gibbons \. Ogden, 9 Wheat. 1, 238, in " a

frank and candid co-operation for the general good."

The legislation in question is to the extent indicated repugnant to

the third clause of section 8 of Art. 1 of the Constitution of the United

States, and therefore the judgment of the Supreme Court of Iowa is

Reversed and the cause remanded for farther ^proceedings not

inconsistent icith this opinioii.^

Mr. Justice Gray, with whom concurred Mr. Justice Harlan and

Mr. Justice Brewer, dissenting.

[The dissenting opinion given b}' Mr. Justice Gray concludes as

follows :]

1 This case, snbmitted on January 6, 1890, was decided on April 23, 1890. For au

interesting and elaborate decision contra, given in the interval, see Shite v. Fulf.er, 43

Kans. 237. In that case the opinion (Johnson, J.) was filed Januarv 11, 1890. In

Slate V. Wintei-s, 44 Kans. 723 (opinion filed December 6, 1890), the court followed

Leisi/ V. Hardin, as being the controlling autiiority. And so Wind v. I/er, 61 X. W.
Rep. 1001 (Iowa, 1895).

Leisy V. Hardin, below, is found in 78 Iowa, 286. Compare In re Sanders, 52 Fed
Rep. 802. — Ed.
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It only remains to sura up the reasons wliich have satisfied us that

the judgment of the Supreme Court of Iowa in tlie case at bar should be

affirmed.

The protection of the safety', the health, the morals, the good order,

and the general welfare of the people is the chief end of government.

Salus populi stqwema lex. The police power is inherent in the States,

reserved to them by the Constitution, and necessary to their existence

as organized governments. The Constitution of the United States and

the laws made in pursuance thereof being the supreme law of the land,

all statutes of a State must, of course, give wa}-, so far as the}' are re-

pugnant to the national Constitution and laws. But an intention is not

lightly to be imputed to the framers of the Constitution, or to the

Congress of the United States, to subordinate the protection of the

safety, health, and morals of the people to the promotion of trade and

commerce.

The police power extends to the control and regulation of things

which, when used in a lawful and proper manner, are subjects of prop-

erty' and of commerce, and yet ma}' be used so as to be injurious or

dangerous to the public safet}', the public health, or the public morals.

Common experience has shown that the general and unrestricted use of

iiitoxicating liquors tends to produce idleness, disorder, disease, pauper-

ism and crime.

The power of regulating or prohibiting the manufacture and sale of

intoxicating liquors appropriately belongs, as a branch of the police

power, to the legislatures of the several States, and can be judiciously

and effectively exercised by them alone, according to their views of

public policy and local needs ; and cannot practically, if it can con-

stitutionally, be wielded by Congress as part of a national and uniform

system.

The statutes in question were enacted by the State of Iowa in the

exercise of its undoubted power to protect its inhabitants against the

evils, physical, moral, and social, attending the free use of intoxicating

liquors. They are not aimed at interstate commerce ; the}' have no re-

lation to the movement of goods from one State to another, but operate

only on intoxicating liquors within the territorial limits of the State ;

they include all such liquors without discrimination, and do not even

mention where they are made or whence they come. They affect com-

merce much more remotely and indirectly than laws of a State (the

validity of which is unquestioned), authorizing the erection of bridges

and dams across navigable^waters within its limits, which wholly ob-

struct the course of commerce and navigation ; or than quarantine laws,

which operate directly upon all ships and merchandise coming into the

ports of the State.

If the statutes of a State, restricting or prohibiting the sale of intoxi-

cating liquors within its territory, are to be held inoperative and void

as applied to liquors sent or brought from another State and sold by the

importer in what are called original packages, the consequence must be
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that an inhabitant of any State ma}-, under the pretext of interstate

commerce, and without license or supervision of any public authorit}-,

carry or send into, and sell in, any or all of the other States of the

Union intoxicating liquors of whatever description, in cases or kegs, or

even in single bottles or flasks, despite any legislation of those States

on the subject, and although his own State should be the only one

which had not enacted similar laws. It would require positive and ex-

plicit legislation on the part of Congress, to convince us that it contem-

plated or intended such a result.

The decision in The License Cases, 5 How. 504, by which the court,

maintaining these views, unanimously adjudged that a general statute

of a State, prohibiting the sale of intoxicating liquors without license

from municipal authorities included liquors brought from another State

and sold by the imiwrter in the original barrel or package, should be

upheld and followed ; because it was made upon full argument and great

consideration ; because it established a wise and just rule, regarding a

most delicate point in our complex system of government, a point

always difficult of definition and adjustment, the contact between the

paramount commercial power granted to Congress and the inherent

police power reserved to the States ; because it is in accordance with

the usage and practice which have prevailed during the century since

the adoption of the Constitution ; because it has been accepted and
acted on for forty years by Congress, b}' the State legislatures, bv the

courts and by the people ; and because to hold otherwise would add

nothing to the dignit}' and supremac}" of the powers of Congress, while it

would cripple, not to say destroy-, the whole control of ever}' State over

the sale of intoxicating liquors within its borders.

The silence and inaction of Congress upon the subject, during the

long period since the decision in The License Crtses, appear to us to

require the inference that Congress intended that the law should remain

as thereby declared by this court ; rather than to warrant the presump-

tion that Congress intended that commerce among the States should be

free from the indirect effect of sucli an exercise of the ix>lice power for

the public safety, as had been adjudged by that decision to be within

the constitutional authority of the States.

For these reasons, we are compelled to dissent from the opinion and
judgment of the majority of the court.^

1 In L>/ng v. Michir/nn, 135 U. S. 161 (1890), the case immefiiately following Leisy

V Hardiu, in the reports, on error to the Supreme Court of Michigan, in reversing

a judgment of that court upon a similar question, the court (Fn.LKR, C J.) said :

" Under the statute in qnestiou, which is entitled ' An Act to provide for the taxation

and regulation of the business of manufacturing, selling, keeping for sale, furnish-

ing, giving or delivering spirituous or intoxicating liquors and malt, brewed or fer-

mented liquors or vinous liquors in this State, and to repeal all Acts or parts of Acts in-

consistent with the provisions of this Act,' an annual tax is levied ' upon the business

of selling only brewed or malt liquors at wholesale or retail, or at wholesale and retail

'

of three hundred dollars, and ' upon the business of manufacturing brewed or malt

liquors for sale, sixty-five dollars per annum.' The manufacturer of malt or brewed
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In 3fhm€sota v. Barber, 136 U. S. 313 (1890), Mr. Justice Harlan
delivered the opinion of the court.

Henry E. Barber, the appellee, was convicted before a justice of the

peace in Ramsej- County, Minnesota, of the offence of having wrong-
fully and unlawfully offered and exposed for sale, and of having sold,

for human food, one hundred pounds of fresh uncured beef, part of an
animal slaughtered in the State of Illinois, but which had not been

inspected in Minnesota, and " certified" before slaughter by an inspec-

tor appointed under the laws of the latter State. Having been com-
mitted to the common jail of the county pursuant to a judgment of

imprisonment for the term of thirty days, he sued out a writ of habeas

corpus from the Circuit Court of the United States for the District of

Minnesota, and prayed to be discharged from such imprisonment, upon
the ground that the statute of that State, approved April IG, 1889, and
under which he was prosecuted, was repugnant to the provision of the

Constitution giving Congress power to regulate commerce among the

several States, as well as to the provision declaring that the citizens of

each State shall be entitled to all privileges and immunities of citizens

liquors made outside of the State of Michigan cannot introduce them into the hands of

consumers or retail dealers in that State, without becoming subject to tliis wholesale

dealer's tax of three hundred dollars per annum in every township, village, or city

where he attempts to do this. The manufacturer in the State need only pay the man-

ufacturer's tax of sixty-five dollars, and is tlien exempt from paying the tax imposed

on the wholesale dealer.

" "We have repeatedly held that no State has the right to lay a tax on interstate com-

merce in any form, whether by way of duties laid on the tr.ansportation of the subjects

of that commerce, or on the receipts derived from that transportation, or on the occupa-

tion or business of carrying it on, for tlie reason that such taxation is a burden on that

commerce, and amounts to a regulation of it, wliich belongs solely to Congress. Le-

loup V. Mobile, 127 U. S. 640, 648, and cases cited. In Bowman v. Chicago and North-

tcestern Railway, 12.5 U. S. 465, it was decided tliat a section of the Code of tlie State

of Iowa, forbidding common carriers to bring intoxicating liquors into the State from

any other State or Territory, without first being furnished with a certificate as pre-

scribed, was essentially a regulation of commerce among the States, and not being

sanctioned by the authority, express or implied, of Congress, was invalid because re-

pugnant to the Constitution of the United States ; and in Leisy v. Hardin [135 U. S.J,

100, the judgment in which has just been announced, that the right of importation of

ardent spirits, distilled liquors, ale and beer, from one State into another, includes, by

necessary implication, the right of sale in the original packages at the place where the

importation terminates ; and that the power caimot lie conceded to a State to exclude,

directly or indirectly, the subject of interstate commerce, or. In- the imposition of bur-

dens thereon, to regulate such commerce, without Congressional permission. The same,

rule that applies to the sugar of Louisiana, the cotton of South Carolina, the wines of

California, the hops of Washington, the tobacco of Maryland and Connecticut, or the

products, natural or manufactured, of any State, applies to all commodities in which a

right of trafiic exists, recognized by the laws of Congress, the decisions of courts, and

the usages of the commercinl world. It devolves on Congress to indicate such excep-

tions as in its judgment a wise discretion may demand under particular circumstances.

Lyng was merely the representative of the imjiorters, and his conviction cannot be

sustained, in view of the conclusions at which we have arrived."

Justices Harlan, Gray, and Brewer dissented upon the grounds stated in their

opinion in Leisi/ v, Hardin [135 U. S.], 100.
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in the several States. Art. 1, Sec. 8. Art. 4, Sec. 2. The court below,

speaking by Judge Nelson, held the statute to be in violation of both of

these provisions, and discharged the prisoner from custody. In re

Barber, 39 Fed. Rep. 641. A similar conclusion in reference to the

same statute had been previously reached by Judge Blodgett, holding the

Circuit Court of the United States for the Northern District of Illinois.

Swijt V. Sutphin, 39 Fed. Rop. 630.

From the judgment discharging Barber the State has prosecuted the

present appeal. Rev. Stat. § 764 ; 23 Stat. 437, c. 353. Attorneys

representing persons interested in maintaining the validity of a statute

of Indiana, alleged to be similar to that of Minnesota, were allowed

to participate in the argument in this court, and to file briefs.

The statute of Minnesota upon the validity of w^hich the decision of

the case depends is as follows: Laws of 1889, c. 8, p. 51. . . . [Here

follows the Act in full. It is entitled " An Act for the protection of the

public health," &c. It prohibits the sale of " fresh beef, veal, mutton,

lamb or pork for human food in this State, except as hereinafter pro-

vided ;
" provides for the appointment of inspectors of cattle, sheep, and

swine, to inspect such creatures within twenty-four hours before they

are slanglitered, and give certificates if found fit for slaughter, and to

remove and destroy if found unfit.]

The presumption that this statute was enacted, in good faith, for the

purpose expressed in the title, — namely, to protect the health of the

people of Minnesota,— cannot control the final determination of the

question whether it is not repugnant to the Constitution of the United

States. There may be no purpose upon the part of a legislature to violate

the provisions of that instrument, and 3'et a statute enacted by it, under

the forms of law, may, by its necessary operation, be destructive of rights

granted or secured bj* the Constitution. In such cases, the courts must

sustain the supreme law of the land b}- declaring the statute unconstitu-

tional and void. This principle of constitutional interpretation has been

often announced b}' this court. . . . [Here follow quotations from Hen-

derson x.JVew York, supra, p. 1961, People v. Compagnie Gen. Trans.,

supra, p. 1967 n., Soon Hlng v. Croxoley, supra, p. 627 n., Mugler v.

Kansas, supra, p. 782.]

Underl3-ing the entire argument in behalf of the State is the proposition

that it is impossible to tell, by an inspection of fresh beef, veal, mutton,

lamb, or pork, designed for human food, whether or not it came from

animals that were diseased when slaughtered ; that inspection on the

hoof, within a ver}' short time before animals are slaughtered, is the only

mode b}' which their condition can be ascertained with ccrtaint}". And
it is insisted, with great confidence, that of this fact the court must take

judicial notice. If a fact, alleged to exist, and upon which the rights of

parties depend, is within common experience and knowledge, it is one of

which the courts will take judicial notice. Brown v. Piper, 91 U. S. 37,

42 ; Phillips v. Detroit, 111 IT. S. 604, 606. But we cannot assent to

the suggestion that the fact alleged in this case to exist is of that class.
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It may be tlie opinion of some that the presence of disease in animals,

at the time of their being slaughtered, cannot be determined by inspec-

tion of the meat taken from them ; but we are not aware that such is

the view universally, or even generally, entertained. But if, as alleged,

the inspection of fresh beef, veal, mutton, lamb, or pork will not neces-

sarily show whether the animal from which it was taken was diseased

when slaughtered, it would not follow that a statute like the one before

us is within the constitutional power of the State to enact. On the

contrary, the enactment of a similar statute b}' each one of the States

composing the Union would result in the destruction of commerce
among the several States, so far as such commerce is involved in the

transportation from one part of the country to another of animal meats
designed for human food, and entirely free from disease. A careful

examination of the Minnesota Act will place this construction of it

beyond question.

The first section prohibits the sale of any fresh beef, veal, mutton,

lamb, or pork for human food, except as provided in that Act. The
second and third sections provide that all cattle, sheep, and swine to be

slaughtered for human food within the respective jurisdiction.s of the

inspectors, shall be inspected by the proper local inspector appointed

in Minnesota, within twenty-four hours before tke animals are slaugh-

tered, and that a certificate shall be made by such inspector, showing

(if such be the fact) Ihat the animals, when slaughtered, were found

healthy and in suitable condition to be slaughtered for human food.

The fourth section makes it a misdemeanor, punishable b}' fine or

imprisonment, for any one to sell, expose, or offer for sale, for human
food, in the State, any fresh beef, veal, mutton, lamb, or pork, not

taken from an animal inspected and "certified before slaughter, by

the proper local inspector" appointed under that Act. As the inspec-

tion must take place within the twenty-four hours immediately before

the slaughtering, the Act, by its necessary operation, excludes from

the Minnesota market, practically, all fresh beef, veal, mutton, lamb, or

pork— in whatever form, and although entirely sound, healthy, and fit

for human food— taken from animals slaughtered in other States ; and

directly tends to restrict the slaughtering of animals, whose meat is to

be sold in Minnesota for human food, to those engaged in such business

in that State. This must be so, because the time, expense, and labor of

sending animals from points outside of Minnesota to points in that State

to be there inspected, and bringing them back, after inspection, to be

slaughtered at the place from which they were sent— the slaughtering to

take place within twenty-four hours after inspection, else the certificate

of inspection becomes of no value— will be so great as to amount to an

absolute prohibition upon sales, in Minnesota, of meat from animals

not slaughtered within its limits. When to this is added the fact that

the statute, by its necessarj' operation, prohibits the sale, in the State,

of fresh beef, veal, mutton, lamb, or pork, from animals that may have

been inspected carefully and thoroughly in the State where they were
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slaughtered, and before they were slaughtered, no doubt can remain as

to its effect upon commerce among the several States. It will not do

to say— certainly no judicial tribunal can, with propriety, assume—
that the people of Minnesota may not, with due regard to their health,

rely upon inspections in other States of animals there slaughtered for

purposes of human food. If the object of the statute had been to deny

altogether to the citizens of other States the privilege of selling, within

the limits of Minnesota, for human food, an}' fresh beef, veal, mutton,

lamb, or pork, from animals slauglitered outside of that State, and to

compel the people of Minnesota, wishing to bu}' such meats, either to

purchase those taken from animals inspected and slaughtered in the

State, or to incur the cost of purchasing them, when desired for their

own domestic use, at points beyond the State, that object is attained

by the Act in question. Our duty to maintain the Constitution will not

permit us to shut our ej^es to these obvious and necessary results of the

Minnesota statute. If this legislation does not make such discrimination

against the products and business of other States in favor of the products

and business of Minnesota as interferes with and burdens commerce
among the several States, it would be difficult to enact legislation that

would have that result.

The principles we have announced are fully supported b}- the decisions

of this court. . . . [Here follow quotations from Woodruff v. Parham,
supra,\y. 1922, Hinson v. Lott, supra, p. 1926 n., Welton v. J/o., supra,

p. 1957, B. R. Co. V. Husen, supra, p. 753, and Guy v. Baltimore,

100 U. S. 434.]

The latest case in this court upon the subject of interstate commerce,

as affected by local enactments discriminating against the products and

citizens of other States, is Walling v. Michirjan, 116 U. S. 446, 455.

We there held to be unconstitutional a statute of Michigan, imposing a

license tax upon persons, not residing or having their principal place of

business in that State, but whose business was that of selling or solicit-

ing the sale of intoxicating liquors to be ship[)ed into the State from

places without, a similar tax not being imposed in respect to the sale

and soliciting for sale of liquors manufactured in Michigan. Mr. Justice

Bradley, delivering the opinion of the court, said: "A discriminating

tax imposed by a State operating to the disadvantage of the products

of other States when introduced into the first-mentioned State, is, in

effect, a regulation in restraint of commerce among the States, and as

6uch is a usurpation of the power conferred b}- the Constitution upon
the Congress of the United States."

It is, however, contended, in behalf of the State, that there is. in fact,

no interference, by this statute, with the bringing of cattl(?, sheep, and
swine into Minnesota from other States, nor anj' discrimination against

the products or business of other States, for the reason— such is the

argument— that the statute requiring an inspection of animals on the

hoof, as a condition of the privilege of selling, or offering for sale, in

the State, the meats taken from them, is applicable alike to all owners of
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such animals, whether citizens of Minnesota or citizens of other States.

To this we answer, that a statute may, upon its face, appl}' equall}' to

the people of all the States, and yet be a regulation of interstate com-

merce which a State may not establish. A burden imposed by a State

upon interstate cotumcrce is not to be sustained simply because the

statute imposing it applies alike to the people of all the States, including

the people of the State enacting such statute. Rohhins v. Shelby

Taxing District, 120 U. S. 489, 497 ; Case of the State Freight Tax,

15 Wall. 232. The people of Minnesota have as much right to protec-

tion against the enactments of that State, interfering with the free-

dom of commerce among the States, as have the people of other States.

Although this statute is not avowedly, or in terms, directed against

the bringing into Minnesota of the products of other States, its neces-

sary effect is to burden or obstruct commerce with other States, as

involved in the transportation into that State, for purposes of sale

there, of all fresh beef, veal, mutton, lamb, or pork, however free from

disease may have been the animals from which it was taken.

The learned counsel for the State relies with confidence upon Patter-

son V. KentuckY, 97 U. S. 501, as supporting the principles for which

he contends. . . . [Here follows a statement of that case, and quota-

tions from it.] Now, the counsel of the State asks : If the State ma}-,

by the exercise of its police power, determine for itself what test shall

be made of the safety of illuminating oils, and prohibit the sale of all

oils not subjected to and sustaining such test, although such oils are

manufactured b}- a process patented under the Constitution and laws of

the United States, why may it not determine for itself what tost shall

be made of the wholesoraeness and safety of food, and prohibit the sale

of all such food not submitted to and sustaining the test, although it

may chance that articles otherwise subject to the Constitution and laws

of the United States cannot sustain the test? The analog}-, the learned

counsel observes, seems close. But it is only seemingly close. There

is no real analogy between that case and the one before us. The Ken-

tucky statute prescribed no test of inspection which, in view of the

nature of the property, was either unusual or unreasonable, or which b}-

its necessary operation discriminated against any particular oil because of

the locality of its production. If it had prescribed a mode of inspection

to which citizens of other States, having oils designed for illuminating

purposes, and which they desired to sell in the Kentucky market, could

not have reasonably- conformed, it would undoubtedly have been held

to be an unauthorized burden upon interstate commerce. Looking at the

nature of the property to which the Kentuck}- statute had reference, there

was no difficulty in the way of the patentee of the particular oil there

in question submitting to the required local inspection.

But a law providing for the inspection of animals whose meats are

designed for human food cannot be regarded as a rightful exertion of

the police powers of the State, if the inspection prescribed is of such a

character, or is burdened with such conditions, as will prevent altogether
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the introduction into the State of sound meats, the product of animals

slaughtered in other States. It is one thing for a State to exclude

from its limits cattle, sheep, or swine, actually diseased, or meats that,

by reason of their condition, or the condition of the animals from which

the}' are taken, are unfit for human food, and punish all sales of such

animals or of such meats within its limits. It is quite a different thing

for a State to declare, as does Minnesota b}- the necessary operation of

its statute, that fresh beef, veal, mutton, lamb, or pork— articles that

are used in every part of this country to support human life— shall not

be sold at all for human food within its limits, unless the animal from

"which such meats are taken is inspected in that State, or, as is practically

said, unless the animal is slaughtered in that State.

One other suggestion bj- the counsel for the State deserves to be

examined. It is, that so far as this statute is concerned, the people of

Minnesota can purchase in other States fresh beef, veal, mutton, lamb,

and pork, and bring such meats into Minnesota for their own personal

use. We do not perceive that this view strengthens the case for the

State, for it ignores the right which the people of other States have in

commerce between those States and the State of Minnesota. And it

ignores the right of the people of Minnesota to bring into that State,

for purposes of sale, sound and healthy meat, wherever such meat ma}-

have come into existence. But there is a consideration arising out of

the suggestion just alluded to which militates somewhat against the

theory that the statute in question is a legitimate exertion of the police

powers of the State for the protection of the public health. If every

hotel-keeper, railroad or mining corporation, or contractor, in Minne-
sota, furnishing subsistence to large numbers of persons, and every

private family in that State, that is so disposed, can, without violating

this statute, bring into the State from other States and use for their own
purposes, fresh beef, veal, mutton, lamb, and pork, taken from animals

slaughtered outside of Minnesota which may not have been inspected at

all, or not within twenty-four hours before being slaughtered, what be-

comes of the argument, pressed with so much earnestness, that the health

of the people of that State requires that they be protected against the

use of meats from animals not inspected in Minnesota within the twenty-

four hours before being slaughtered ? If the statute, while permitting the

sale of meats from animals slaughtered, ^inspected, and "certified" ia

that State, had expressly forbidden the introduction from other States,

and their sale in Minnesota, of all fre«h meats, of every kind, without

making any distinction l)etween those that were from animals inspected

on the hoof and those that were not so inspected, its unconstitutionality

could not have been doubted. And yet it is so framed that this precise

result is attained as to all sales in Minnesota, for human food, of meats
from animals slaughtered in other States.

In the opinion of the court the statute in question, so far as its provi-

sions require, as a condition of sales in Minnesota of fresh beef, veal,

mutton, lamb, or pork for human food, that the animals from which

VOL. II.— 59
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such meats are taken shall have been inspected in Minnesota before

being slaughtered, is in violation of the Constitution of the United States

and void.

The judgment discharging the appellee from custodv is affirmed.^

1 In Brimmer v. Rehmcvi, 138 U. S. 78 (1891 ), a statute of Virginia, approved Fel). 18,

1890, reciting a belief that " uinvholesoine meats are being offered for sale in this

Comniouwealth," made it unlawful and penal to t)ffer for sale therein, any fresh beef,

veal, or mutton, slaughtered one hundred miles or over from the place where so offered

for sale, unless first inspected and ajiproved by a certain olHcial of the county or city,

who should be paid by the owner for his inspection one cent per pound. Kebman had

been convicted and imprisoned by a local justice of the peace under this statute, and dis-

charged on habeas corjius by the Circuit Court of the United States for the Eastern Dis-

trict of Virginia; whereon the officer having him in charge brought the case into the

Supreme Court on appeal. In affirming the judgment of the Circuit Court, Harlan, J.,

for the court, said: " The recital in the preamble that unwholesome meats were being

offered for sale in Virginia cannot conclude the question of the conformity of the Act to

the Constitution. ' There may be no purpose,' this court has said, ' upon the part of a

legislature to violate the provisions of that instrument, and yet a statute enacted b\' it,

under the forms of law, may, by its necessary operation, be destructive of rights granted

or secured by the Constitution ; ' in which case, ' the courts nmst sustain the supreme

law of the land by declaring the statute unconstitutional and void.' Minnesota v.

Barber, 136 U. S. 313, 319, and authorities there cited. Is the statute now before us

liable To the objection that, by its necessary ojjeration, it interferes with the enjoyment

of rights granted or secured by the Constitution ? This question admits of but one

answer. The statute is, in effect, a prohibition upon the sale in Virginia of beef, veal,

or mutton, although entirely wholesome, if from animals slaughtered one hundred

miles or over from the place of sale. We say prohibition, because the owner of such

meats cannot sell them in Virginia until they are inspected there ; and being required

to pa}' the heavy charge of one cent per pound to the inspector, as his compensation,

he cannot compete, upon equal terms, in the markets of that Commonwealth, with those

in the same business whose meats, of like kind, from animals slaughtered within less

than one hundred miles from the place of sale, are not subjected to inspection, at all.

Whether there shall be insjiection or not, and whether the seller shall compensate the

insjjector or not, is thus made to depend entirely upon the place where the animals

from which the beef, veal, or mutton is taken, were slaughtered. Undoubtedly, a State

may establi.sh regulations for the protection of its people against the sale of unwhole-

some meats, provided such regulations do not conflict with the powers conferred by

the Constitution upon Cougi-ess, or infringe rights granted or secured by that instru-

ment. But it may not. under tiie guise of exerting its police powers, or of enacting

inspection laws, make discriminations against the products and industries of some of

the States in favor of tlie products and industries of its own or of other States. The
owner of the meats here in question, although they were from animals slaughtered in

Illinois, had the right, under the Constitution, to compete in the markets of Virginia

upon terms of equality with the owners of like meats, from animals slaughtered in

Virginia or elsewhere within one hundred miles from the place of sale. Any local

regulation which, in terms or by its necessary operation, denies this equality in the

markets of a State is, when applied to the people and products or industries of other

States, a direct burden upon commerce among the States, and. therefore, void. JUe^on

v. Missouri, 91 U. S. 275, 281 ; Eailroad Co. v. Husen, 95 U. S. 465; Mitwesota v.

Barber, above cited. The fees exacted, under the Virginia statute, for the inspection

of beef, veal, and mutton, the product of animals slaughtered one hundred miles or

more from the place of sale, are, in reality, a tax ; and, ' a discriminating tax imposed by

a State, operating to the disadvantage of the products of other States when introduced

into the first-mentioned State, is, in effect, a regulation in restraint of commerce among
the States, and, as such, is a usurpation of the powers conferred by the Constitution

npoD the Congress of the United StateB.' iVallin^ v. Miclilga)i, 116 U. S. 446, 455-
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Nor can this statute be brought iuto harmony with the Constitution by the circumstance

that it purports to apply alike to the citizens of all tlie States, including Virginia; for,

'a burden impased by a State upon interstate coinmerce is not to be sustained simply

because the statute imposing it applies alike to the people of all the States, including

the people of the State enacting such statute.' Minnesota v. Barber, above cited
;

Rabbins v. SJielbj/ Tuxinij District, 120 U. S. 480, 49". If the object of Virginia had

been to obstruct the bringing into that State, for use as human food, of all beef, veal,

and mutton, however wholesome, from aiiimals slaughtered in distant States, that

object will be accomplished if the statute before us be enforced.

" It is suggested that this st;itute can be sustained by presuming— as, it is said, we
should do when considering the validity of a legislative enactment— that beef, veal, or

mutton will or may Ijet'ome unwholesome, 'if transjwrted one hundred miles or more

from the place at which it was slaughtered,' before being offered for sale. If that

presumption could be indulged, consistently with facts of such general notoriety as to

be within common knowledge, and of which, therefore, the courts may take judicial

notice, it ought not to control this case, because the statute, by reason of the onerous

nature of the tax imposed iu the name of compeu.sation to the inspector, goes far

beyond the purposes of legitimate inspection to determine quality and condition, and,

by its necessary operation, otetructs the freedom of commerce among the States. It is,

for all practical ends, a statute to prevent the citizens of distant States, having for sale

fresh meats (beef, veal, or mutton), from coming into competition, upon terms of

equality, with local dealers in Virginia. As such, its repugnancy to the Constitution

is manifest. The case, iu principle, is not distinguishable from Minnesota v. Barber,

where an inspection statute of Minnesota, relating to fresh beef, veal, mutton, lamb,

and pork, offered for sale iu that State, was held to be a regulation of interstate com-
merce and void, because, by its necessary operation, it excluded from the markets of

that State, practically, all such meats— in whatever form, and although entirelv sound
and fit for human food— from animals slaughtered in other States.

" Without considering other grounds urged in opposition to the statute and in support

of the judgment below, we are of opinion that the statute of Virginia, although avow-
etUy enacted to protect its people against the sale of unwholesome meats, has no real

or substantial relation to such an object, but, by its necessary operation, is a regulation

of commerce, beyond the power of the State to establish. Judgment affirmed."

In Voight v. Wright, 141 U. S. 62 (1891), on error to the Corporation Court of

Norfolk, Virginia, in holding invalid a law of that State which required flour brought
into the State to be " reviewed and have the Virginia inspection marked thereon,"

and required a payment to the inspector of two cent* a barrel, and did not require,

although it permitted, inspection in the case of flour manufactured in the State, the

court (Bradley, J.) said :
" The State of Virginia has had a system of inspection laws

from an early period ; but they have related to articles ])roduced in the State, and the

main purpose of the inspection required has been to prepare the articles for exporta-

tion, in order *o preserve the credit of the exports of the State in foreign markets, as

well as to certify their genuineness and purity for the benelit of purchasers generallv.

Chief Justice Marshall, in Gibbons v. Ogden, said :
* The object of inspection laws is to

improve the quality of articles produced by the. labor of a country; to fit them for-

exportation, or it may be, for domestic n.se.' 9 Wheat. 1, 203. In Brown v. Maryland,
speaking of the time when inspection is made, he adds :

' Inspection laws, so far as

tliey act upon articles for exportation, are generally executed on land before the article

is put on board the vessel; so far as they act upon importations, thev are generallv

executed upon articles which are landed. The tax or duty of inspection, then, is a tnx

which is frequently, if not always, paid for service performed on land.' 12 Wheat.
419, 438. Whilst, from the remark of the Chief Justice, last cited, it would appear that

inspection may be made of imported goods, as well as goods intended for export, yet

in what manner and to what e.xtent this may be done without coming into colli-

sion with the power of Congress to regulate foreign and interstate commerce, may
be somewhat diflScult to explain with precision. In the case of People v. Conifagnie
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G^ne'rale TramatJantique, 107 TJ. S. 59, it was held by tliis conrt that a law of the

State of New York, imposing a tax npon alien passeuf^ers coming by vessel from a

foreign country to the port of New York, is a regulation of foreign commerce, and

void, although it was declared by the title of the law to be ' Au Act to raise money

for the executiou of the inspection laws of the State
;

' which laws authorized passengers

to be inspected in order to determine who were criminals, paupers, lunatics, orphans

or infirm persons, without means or capacity to support themselves, and snl)ject to

become a public charge. It is true that the law was held not to be an inspection law,

because such laws have reference only to personal property, and not to persons. But

the question is still open as to the mode and extent in which State inspection laws can

constitutionally be applied to personal property imported from abroad, or from another

State,— whether Kuch laws can go beyond the identification and regulation of such

things as are directly injurious to the health and lives of the people, and therefore not

entitled to the protection of the commercial power of the government, as explained

and distinguished in the case of Crvlcher v. Kentucky, [141 U. S.], 47, just decided.

" It may be remarked, in passing, that in the notes to Turner v. Maryland, 107 U. S.

38, 51, 53, prepared by Mr. Justice Blatchford, in which is contained a list of the vari-

ous inspection laws of the different States, we do not observe any laws which seem to

provide for the inspection of articles other than those which are the produce of the

State, and this generally with a view to preparing them for exportation.

" But, be this as it may, and without attempting to lay down any specific proposition

on this somewhat difficult subject, there is enough in the case before us to decide it on

satisfactory grounds, without passing upon the general right of the State to inspect

imports, or the qualifications to which it must necessarily be subject. The law in ques-

tion is a discriminating law, and requires the inspection of flour brought from other .|

States, when such inspection is not required for flour manufactured in Virginia. 'Ihis ^

aspect of the case brings it directly within the principle of Brimmer v. Rebman, 138

U. S. 78, decided at the present term."

I
In Turner v. Md., 107 U. S. 38, 51 (1882), in aflRrming a judgment of the Maryland

Court of Appeals, holding valid certain statutes for the inspection of tobacco, the court

(Blatchford, J.), after quoting what is said in Gibbons v. Otjden {supra, p. 1799), as to

this sort of law, had said :
" In addition to the instances cited in Gibbons v. Oc/den, the

dilio-ence of the Attorney-General of the State of Maryland has collected and presented

to us, in argument, numerous instances [a valuable note preserves a reference to these

instances], showing, by the text of the inspection laws of tlie thirteen American

colonies and States, in force in 1787, when the Constitution of the United States was

adopted, that the form, capacity, dimensions, and weight of packages were objects of

inspection irrespective of the quality of the contents of the packages. The instances

embrace, among others, the dimensions of shingles, staves, and hoops ; the size of

casks and barrels for fish, pork, beef, pitch, tar, and turpentine; and the size of

hogsheads of tobacco. In Maryland, the dimensions of tobacco hogsheads were fixed

by various statutes passed from the year 1658 to the year 17C3. By the Act of 1763,

c. 18, sect. 18, it was enacted that all tobacco packed in hogsheads exceeding forty-

eight inches in the length of the stave, and seventy inches in the whole diameters M
within the staves, at the croze and bulge, should be accounted unlawful tobacco, and ^
should not be passed or received. Like provisions fixing the dimensions of hogsheads

of tobacco have been in force in Maryland from 1789 till now. In view of such legis-

lation existing at the time the Constitution of the United States was adopted and

ratified by the original States, known to the framers of the Constitution who came

from the various States, and called ' inspection laws ' in those States, it follows that

the Constitution, in speaking of ' inspection laws,' included such laws, and intended

to reserve to the States the power of continuini^ to pass such laws, even though to

carry them out, and make them effective, in preventing the exportation from the State

of the various commodities, unless the provisions of the laws were observed, it became

necessary to impose charges which amounted to duties or imposts on exports to an

extent absolutely necessary to execute such laws. The general sense in which the
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power of the States in this respect has been understood since the adoption of the

Constitution is shown by the legislation of the States since that time, as collected in

like manner by the Attorney-General of Maryland [another important note preserves

full and exact references to the State laws], covering the form, capacity, dimensions,

and weight of packages containing articles grown or produced in a State, and intended

for exportation. These laws are none the less inspection laws because, as was said by

this court in Gibbons v. Ogden, they ' may have a remote and considerable influence

on commerce.' It is a circumstance of weight that the laws referred to in the Consti-

tution are by it made ' subject to the revision and control of the Congress.' Congress

may, therefore, interpose, if at any time any statute, under the guise of an inspection

law, goes beyond the limit prescribed by the Constitution, in imposing duties or

imposts on imports or exports. These and kindred laws of Maryland have been in

force for a long term of years, and there has been no such interposition.

" Objection is made that the Maryland laws are not inspection laws, but are regula-

tions of commerce, because they require every hogshead of tobacco to be brought to a

State tobacco warehouse. But we are of opinion that, it being lawful to require the

article to be subjected to the prescribed examination by a public oflScer before it can be

accounted a lawful subject of commerce, it is not foreign to the character of an inspec-

tion law to require that the article shall be brought to tlie officer instead of sending the

officer to the article. It is a matter as to which the State has a reasonable discretion,

and we are unable to see that such discretion has been exercised in any such manner

as to carry the statutes beyond the scope of inspection laws.

" There is another view of the subject which has great force. Recognized elements

of inspection laws have always been quality of the article, form, capacity, dimensions,

and weight of package, mode of putting up, and marking and branding of various

kinds, all these matters being supervised by a public officer having authority to pass

or not pass the article as lawful merchandise, as it did or did not answer the prescribed

requirements. It has never been regarded as necessary, and it is manifestly not neces-

sary, that all of these elements should coexist in order to make a valid inspection law.

Quality alone may be the subject of inspection, without other requirement, or the

inspection may be made to extend to all of the above matters. When all are pre-

scribed, and then inspection as to quality is dropped out, leaving the rest in force, it

cannot be said to be a necessary legal conclusion that the law has ceased to be an

inspection law.

" As is suggested in Xeilson v. Garza, 2 Woods, 287, by Mr. .Justice Bradley, it may
be doubtful whether it is not exclusively the province of Congress, and not at all that

of a court, to decide whether a charge or duty, under an inspection law, is or is not

excessive. There is nothing in the record from which it can be inferred that the State

of Maryland intended to make its tobacco-inspection laws a mere cover for laying

revenue duties upon exports. The case is not like that of Jackson Mining Co. v. Auditor-

General, 32 Mich. 488, where a State tax imposed on mineral ore exported from the

State before being smelted was held to be a tax on interstate commerce, no such tax

being imposed on like ore reduced within the State. The question of the right of

Maryland, under the Constitution of the United States, to require that the dimensions

and gross weight of a hogshead containing tobacco grown upon its soil shall be ascer-

tained by its officers before the tobacco shall be exported, is a question of law, because

the question is as to whether such law is an inspection law. Moreover, the question as

to whether the charges for such examination and its attendant duties are ' absolutely

necessary,' was not before the State court, and was not passed upon by it, and cannot

be considered by this court.

" It is urged, however, that the Maryland law is a regulation of commerce and uncon-

stitutional, because it discriminates between the State buyer and manufacturer of leaf

tobacco and the purchaser who buys for the purpose of transporting the tobacco to an-

other State or to a foreign country. But the State, having the right to prescribe the

form, dimensions, and capacity of the packages in which its products shall be encased

before they are brought to, or sold in, the public market, has enacted that no tobacco of

the grovv^h of the State shall be passed or accounted lawful tobacco unless it be packed
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iu hogsheads of a specified size. Laws of 1872, c. 36, sect. 26. This regulation covers all

tobacco grown in the State and packed in hogsheads, without reference to the purpose

for which it is packed. If the tobacco is to he dealt iu within tlie limits of the State,

the examination as to dimensions is properly left to the contracting parties, probably

under the view that the seller for the home market will have a sutHcient stimulus to

observe the requirement of tlie law, in a desire to maintain the reputation of his com-

modity. But, if the tobacco is to be exported as lawful tobacco, tlie State may, with

equal propriety, prescribe and enforce an examination by aii officer, within the State,

of a hogshead containing tobacco grown in the State, and intended for shipment

beyond the limits of tlie State, in order to ascertain, before the hogshead is carried

out of the State, and before it becomes an article of commerce, that it is of the dimen-

sions prescribed as necessary to make it lawful tobacco. In Coolei/ v. 7Vie Board

of Wardens, 12 How. 299, a law of Pennsylvania provided that a vessel not taking a

pilot should pay half pilotage, but that tliis should not apply to American vessels

engaged in the Penn.sylvania coal trade. It was held tliat the general regulation as to

half pilotage was proper, and that the exemption was a fair exercise of legislative

discretion acting upon the subject of the regulation of the pilotage of the port of

Philadelphia. The court said that, in making pilotage regulations, the legislative

discretion had been constantly exercised, in this and other countries, in making
discriminations, founded on differences both in the character of tlie trade and in the

tonnage of vessels engaged therein. Any discrimination appearing in the present

case is of the same character as that in the pilotage case, and fairly within the

discretion of the State. Such discretion reasonably extends to exempting from open-

ing for internal inspection an article grown in the State, when it is marked with the

name of an ascertained owner, and to recpiiring that an article grown in the State

shall be opened for internal inspection when it is not intended to be put on the market

on the credit of an ascertained owner, and is not identified by marks as owned by him.

So, too, in the exerci.se of the same discretion, and of its power to prescribe the method
in which its products shall be fitted for exportation, it may direct tliat a certain product,

while it remains ' in the bosom of the country ' and before it has become an article

'of foreign commerce or of commerce between the States,' shall be encased in such a

package as appears best fitted to secure tlie safety of the package and to identify its

contents as the growth of the State, and may direct that the weight of the package,

and the name of the owner of its contents, shall be plainly marked on the package,

and may also exempt the contents from inspection as to quality, when the weight of

the package and the name of the owner are duly ascertained to be marked thereon.

Sucli a law is an inspection law, and may be executed by imposing a ' tax or duty of

inspection,' which tax, so far as it acts upon articles for exportation, is an exception

to tlie prohiiiition on the States against laying duties on exports, the exception being

made because the tax would otherwise be within the prohibition. Brown v State of

Maryland, 12 Wheat. 419, 438. At the same time we fully recognize the principle

that any inspection law is subject to the paramount riglit of Congress to regulate

commerce with foreign nations and among the several States.

" The general provision of the Maryland statute is, that it shall not be lawful to carry

out of the State, in hogsheads, any tobacco raised in the State, except in hogsheads which

shall have been inspected, passed, and marked agreeably to the provisions of the Act.

These provisions include the doing of many things in addition to an insjiection of quality.

If the tobacco is grown in the State, and packed in the county or noighborliood where

grown, it may be carried out of the State without having its qu.ality inspected, if it be

marked in the manner prescribed. But it still is necessary it should be inspected in

all other j)articulars, and inspected also to ascertain that it was grown in the State

and packed where grown, and is marked as required. If it does not answer the latter

requirements, it is to be further inspected as to quality. The necessity thus existing for

subjecting the hog.shead to inspection under all circumstances, a charge of some kind

was proper for outage ; that is, a charge payable, on withdrawing, the hogshead, for-

labor connected with receiving and handling it and doing the other things above men-

ti ned. Such charge appears to be a charge for services properly rendered.

1 he above views cover the objection made that the Maryland law discriminates
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In re RAHRER.

Supreme Court of the United States. 1891.

[140 U. S. 545.] 1

This was an application for a writ of habeas corpus made to the Cir-

cuit Court of the United States for the District of Kansas b}- Charles

A. Rahrer, who alleged in his petition that he was illegally and wrong-

fully restrained of his libert}' b}' John M. Willcerson, sheriff of Shawnee

Count}', Kansas, in violation of the Constitution of the United States.

The writ was issued, and return having been made thereto, the

cause was heard on the following agreed statement of facts : . . ,

[The petitioner, being merel}' the agent at Topeka, in Kansas, of

Maynard, Hopkins, & Co., a firm of dealers in intoxicating liquors in

Kansas Cit}', Mo., received from them in 1890 a car-load of such

liquors, and sold at Topeka, on August 9, 1890, a part of it in the

original packages; nameh', a "pony keg" of beer, and one pint of

whiske}'. For these sales he was arrested, under the laws of Kansas,

and held in custod}' by the respondent, Wilkerson. The sales were

unlawful under the laws of Kansas, if the}' were subject to the opera-

tion of those laws.]

On August 8, 1890, an Act of Congress was approved, entitled " An
Act to limit the effect of the regulations of commerce between the

several States and with foreign countries in certain cases," which reads

as follows :
" That all fermented, distilled, or other intoxicating liquors

or liquids transported into any State or Territory or remaining therein

for use, consumption, sale, or storage therein, shall upon arrival in

such State or Territory be subject to the operation and effect of the

laws of such State or Territory enacted in the exercise of its police

powers, to the same extent and in the same manner as though such

liquids or liquors had been produced in such State or Territory, and
shall not be exempt therefrom by reason of being introduced therein in

original packages or otherwise." 26 Stat. 313, c. 728.

between different classes of exporters of tobacco, and favors the person wlio packs it for

exportation in the county or neighborhood where it is grown, as against other exporters.

Whatever discriniiiiatiou in this respect or in respect of purchases for exportation, before

referred to, results from any provisions of the law, is a discrimination wliich, we think,

the State has a right to make, resulting, as it does, wholly from regulations wliicli

affect the article before it has become an article of commerce, and which attach to it

as and when it is grown, and before it is packed or sold. The tobacco is grown witli

these regulations in force, and the State has a right to say what shall be lawful

merchantable tobacco. This is really all that has been done in regard to the tobacco

in question.

" In this case no inspection is involved except that of tobacco grown in Maryland,
and we must not be understood as expressing any opinion as to any provisions of the

Maryland laws which refer to the inspection of tobacco grown out of Jlarylaud."— Ed.
1 Ihe statement of facts is sliortencd. — Ed.
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Mr. A. Z. Williams, 3Ir. J. iV. Ives, and 3fr. R. B. Welch, for ap-

pellant, opposing the petitioner. 3Ir. L. B. Kellogg, Attorney-General

of Kansas, was with Mr. Welch, on his brief. Mr. Louis J. Blum and

Mr. David Overviyer, for appellee. Mr. Edgar C. Blum was with Mr.

Louis J. Blum, on his brief

Mr. Chikf Justice Fuller, after stating the case, delivered the opin-

ion of the court.

Tlie power of the State to impose restraints and burdens upon per-

sons and property in conservation and promotion of the public health,

good order, and prosperity, is a power originally and always belonging

to the States, not surrendered by them to the general government nor

directly restrained by the Constitution of the United States, and essen-

tially exclusive. And this court has uniformly recognized State legis-

lation, legitimately for police purposes, as not in the sense of the

Constitution necessaril}' infringing upon any right which has been con-

fided expressly or bj- implication to the national government.

The Fourteenth Amendment, in forbidding a State to make or enforce

any law abridging the privileges or immunities of citizens of the United

States, or to deprive any person of life, libert}", or property without due

process of law, or to den}- to any person within its jurisdiction the equal

protection of the laws, did not invest, and did not attempt to invest

Congress with power to legislate upon subjects which are within the

domain of State legislation.

As observed by Mr. Justice Bradlc}-, delivering the opinion of the

court in the Civil Bights Cases, 109 U. S. 3, 13, the legislation under

that amendment cannot " properly cover the whole domain of rights

appertaining to life, liberty, and property, defining them and providing

for their vindication. That would be to establish a code of municipal

law regulative of all private riglits between man and man in societ}'.

It would be to make Congress take the place of the State legislatures

and to supersede them. It is absurd to affirm that, because the rights of

life, liberty, and property (which include all civil rights that men have)

are by the amendment sought to be protected against invasion on the

part of the State without due process of law, Congress may therefore

provide due process of law for their vindication in every case ; and

that, because the denial by a State to any persons, of the equal protec-

tion of the laws, is prohibited by the amendment, therefore Congress

may establish laws for their equal protection."

In short, it is not to be doubted that the power to make the ordinary

regulations of police remains with tlie individual States, and cannot be

assumed by the national government, and that in this respect it is not

interfered with by the Fourteenth Amendment. Barbier v. Connolly,

113 U. S. 27, 31.

The power of Congress to regulate commerce among the several

States, when the subjects of that power are national in their nature, is

also exclusive. The Constitution does not provide that interstate com-

merce shall be free, but^by the grant of this exclusive power to regulate
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it, it was left free except as Congress might im|)Ose restraint. There-

fore, it has been determined that the failure of Congress to exercise this

exclusive power in any case is an expression of its will that the subject

shall be free from restrictions or imixisitions upon it b}- the several

States. Rohbins v. Shelby Taxiraj District, 120 U. S- 489, And if a

law passed by a State in the exercise of its acknowle<lged powers comes

into conflict with that will, the Congress and the State cannot occupy

the position of equal opposing sovereignties, because tlie Constitu-

tion declares its supremacy and that of the laws passed in pursuance

thereof. Gibbons v. Ogden, 9 Wheat. 1, 210. That whicli is not

supreme must yield to that wliich is supreme. Broion v. Maryland^

12 Wheat. 419, 448.

" Commerce, undoubtedly, is traffic," said Chief Justice Marshall,

"but it is something more ; it is intercourse. It describes the com-

mercial intercourse between nations and parts of nations in all its

branches, and is regulated b}' prescribing rules for carrying on that

intercourse." Unquestionably, fermented, distilled, or other intoxicat-

ing liquors or liquids are subjects of commercial intercourse, exchange,

barter, and traffic, between nation and nation, and between State and

State, like anj' other commodity in which a right of traffic exists, and

are so recognized b^- the usages of the commercial world, the laws of

Congress, and the decisions of courts. Nevertheless, it has been often

held that State legislation which prohibits the manufacture of spirit-

uous, malt, vinous, fermented, or other intoxicating liquors within the

limits of a State, to be there sold or bartered for general use as a

beverage, does not neeessaril}' infringe any right, privilege, or immunity

secured by the Constitution of the United States or by the amendments
thereto. Mugler v. Kansas, 123 U. S. 623, and cases cited- "These
cases," in the language of the opinion in Magler v. Kansas (p. 6.59),

"rest upon the acknowledged right of the States of the Union to con-

trol their purely internal aftairs, and, in so doing, to protect the health,

morals, and safety of their people by regulations that do not interfere

with, the execution of the i30wers of the general government, or violate

lights secured by the Constitution of the United States. The power to

establish such regulations, as was said in Gibbons v. Ogden^ 9 Wheat.

1, 203, reaches everything within the territory of a State not surrendered

to the national government." But it was not thought in that case that

the record presented any question of tlie invalidity of State laws, be-

cause repugnant to the ix)wer to regulate commerce among the States.

It is upon the theory of such repugnanc}- that the case before us arises,

and involves the distinction whicli exists between the commcrcinl i)Owcr

and the police power, which " though quite distinguishable when they

do not approach each other, maj' 5'et, like the interv^ening colors be-

tween white and black, approach so nearl}' as to perplex the understand-

ing, as colors perplex the vision in marking the distinction between

them." 12 W^ieat. 441.

And here the sagacious observations of Mr, Justice Catron, in The
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License Cases, 5 How. 599, may profitably be quoted, as they have
often been before. . . . And the learned judge reached the conclusion

that the law of New Hampshire, which particularly raised the question,

might be sustained as a regulation of commerce, lawful, because not

repugnant to any actual exercise of the commercial power by Congress.
In respect of this the opposite view has since prevailed, but the ai^u-

ment retains its force in its bearing upon the purview of the police

power as not concurrent with and necessarily not superior to the com-
mercial power.

The laws of Iowa under consideration in Botcman v. Railway Com-
pany/, 125 U. S. 465, and Zeisi/ v. Hardin, 135 U. S. 100, were enacted
in the exercise of the police power of the State, and not at all as regu-

lations of commerce with foreign nations and among the States, but as

they inhibited the receipt of an imported commodity, or its disposition

before it had ceased to become an article of trade between one State

and another, or another country and this, they amounted in effect to a
regulation of such commerce. Hence, it was held that inasmuch as inter-

state commerce, consisting in the transportation, purchase, sale, and
exchange of commodities, is national in its character and must be gov-

erned by a uniform system, so long as Congress did not pass an}- law

to regulate it specifically, or in such way as to allow the laws of the

State to operate upon it, Congress thereby- indicated its will that such

commerce should be free and untrammelled, and therefore that the

laws of Iowa, referred to, were inoperative, in so far as they amounted

to regulations of foreign or interstate commerce, in inhibiting the recep-

tion of such articles within the State, or their sale upon arrival, in the

form in which they were imported there from a foreign countr}- or

another State. It followed as a corollary, that when Congress acted at

all, the result of its action must be to operate as a restraint upon that

peifect freedom which its silence insured.

Congress has now spoken, and declared that imported liquors or

liquids shall, upon arrival in a State, fall within the category of domes-

tic articles of a similar nature. Is the law open to constitutional

objection ?

By tlie first clause of section 10 of Article I. of the Constitution, cer-

tain powers are enumerated which the States are forbidden to exercise

in any event ; and by clauses two and three, certain others, which ma}'

be exercised with the consent of Congress. As to those in the first

class, Congress cannot relieve from the positive restriction imposed.

As to those in the second, their exercise ma}' be authorized ; and they

include the collection of the revenue from imposts and duties on im-

ports and exports, by State enactments, subject to the revision and

control of Congress ; and a tonnage duty, to the exaction of which

only the consent of Congress is required. Beyond this. Congress is

not em[)Ovvered to enable the State to go in this direction. Nor can

Congress transfer legislative powers to a State nor sanction a State law

in violati(in of the Constitution \ and if it can adopt a State law as its
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own, it must be one that it would be competent for it to enact itself, and

not a law passed in the exercise of the police power. Cooley v. Port

Wardens of Philadelphia, 12 How. 299 ; Giain v. Barry, 15 Wall.

610, 623 ; United States v. Peivitt, 9 Wall. 41.

It does not admit of argument that Congress can neither delegate its

own powers nor enlarge those of a State. This being so, it is urged

tiiat the Act of Congress cannot be sustained as a regulation of com-

merce, because the Constitution, in the matter of interstate commerce,

operates ex ^yroprio vigore as a restraint upon the power of Congress

to so regulate it as to bring an}' of its subjects within the grasp of the

police power of the State. In other words, it is earnestly contended

that the Constitution guarantees freedom of commerce among the

States in all things, and that not only may intoxicating liquors be

imported from one State into another, without being subject to regu-

lation under the laws of the latter, but that Congress is powerless to

obviate that result. Thus the grant to tlie general government of a

power designed to prevent embarrassing restrictions upon interstate

commerce by an\' State, would be made to forbid any restraint what-

ever. We do not concur in tliis view. In surrendering their own
power over external commerce the States did not secure absolute free-

dom in such commerce, but onl}' the protection from encroachment

afforded b}' confiding its regulation exclusively to Congress.

By the adoption of the Constitution the ability of the several States

to act upon the matter solely in accordance with their own will was
extinguished, and the legislative will of the general government sub-

stituted. No affirmative guaranty was thereby given to any State of

the right to demand as between it and the others what it could not have

obtained before ; while the object was undoubtedly sought to be attained

of preventing commercial regulations partial in their character or con-

trary to the common interests. And the magnificent growth and pros-

perit}- of the country attest the success which has attended the accom-

plishment of that object. But this furnishes no support to the position

that Congress could not, in the exercise of the discretion reposed in it,

concluding that the common interests did not require entire freedom in

the traffic in ardent spirits, enact the law in question. In so doing

Congress has not attempted to delegate the power to regulate com-
merce, or to exercise any power reserved to the States, or to grant a

power not possessed by the States, or to adopt State laws. It has

taken its own course and made its own regulation, applying to these

subjects of interstate commerce one common rule, whose uniformit}' is

not affected by variations in State laws in dealing with such property.

The principle upon which local option laws, so called, have been

sustained is, that while the legislature cannot delegate its power to

make a law, it can make a law which leaves it to municipalities or

the people to determine some fact or state of things, upon which the

action of the law may depend ; but we do not rest tlie validity of the

Act of Congress on this analogy. The power over interstate commerce
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is too vital to the integrity of the nation to be qualified by any refine-

ment of reasoning. The power to regulate is solely in the general gov-

ernment, and it is an essential part of that regulation to prescribe the

regular means for accomplishing the introduction and incorporation of

articles into and with the mass of property in the country or State.

12 Wheat. 448.

No reason is perceived why, if Congress chooses to provide that

certain designated subjects of interstate commerce shall be governed

b}" a rule which divests them of that character at an earlier period of

time than would otherwise be the case, it is not within its competency'

to do so. The differences of opinion which have existed in this tribunal

in many leading cases upon this subject have arisen, not from a denial

of the power of Congress, when exercised, but upon the question

whether the inaction of Congress was in itself equivalent to the aflSrma-

tive interposition of a bar to the operation of an undisputed power

possessed b}- the States.

We recall no decision giving color to the idea that when Congress

acted its action would be less potent than when it kept silent.

The framers of the Constitution never intended that the legislative

power of the nation should find itself incapable of disposing of a subject-

matter specifically committed to its charge. The manner of that dis-

position brought into determination upon this record involves no ground

for adjudging the Act of Congress inoperative and void.

We inquire then whether fermented, distilled, or other intoxicating

liquors or liquids transported into the State of Kansas, and there

offered for sale and sold, after the passage of the Act, became subject

to the operation and eff'ect of the existing laws of that State in refer-

ence to such articles. It is said that this cannot be so, because, by the

decision in Lelsy v. Hardin, similar State laws were held unconstitu-

tional, in so far as the}' prohibited the sale of liquors b}- the importer

in the condition in which they had been imported. In that case, cer-

tain beer imported into Iowa had been seized in the original packages

or kegs, unbroken and unopened, in the hands of the importer, and

the Supreme Court of Iowa held this seizure to have been lawful

under the statutes of the State. We reversed the judgment upon the

ground that the legislation to the extent indicated, that is to sa}-, as

construed to apply to importations into the State from without and to

permit the seizure of the articles before they had by sale or other trans-

mutation become a part of the common mass of propert}' of the State,

was repugnant to the third clause of section eight of article one of the

Constitution of the United States, in that it could not be given that

operation without bringing it into collision with the implied exercise

of a power exclusively confided to the general government. This was

far from holding that the statutes in question were absolutely void, in

whole or in part, and as if they had never been enacted. On the con-

traiy, the decision did not annul the law, but limited its operation to

property strictly within the jurisdiction of the State. . . . [Here follow

i
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references to Chicago, c&c, Hailway Co. v. Minnesota, supra, p. 660,

and Tiernan v. Rinker, 102 U. S. 123.]

In the ease at bar, petitioner was arrested by the State authorities

for selling imported liquor on the 9th of August, 1890, contrary to the

laws of the State. The Act of Congress had gone into effect on the

8th of August, 1890, providing that imported liquors should be subject

to the operation and effect of the State laws to the same extent and in

the same manner as though the liquors had been produced in the State ;

and the law of Kansas forbade the sale. Petitioner was thereby pre-

vented from claiming the right to proceed in defiance of the law of the

State, upon the implication arising from the want of action on the part

of Congress up to that time. The laws of the State had been passed

in the exercise of its police powers, and applied to the sale of all intoxi-

cating liquors, whether imported or not, there being no exception as to

those imported, and no inference arising, in view of the provisions of

the State Constitution and the terms of the law (within whose mischief

all intoxicating liquors came), that the State did not intend imported

liquors to be included. We do not mean that the intention is to be

imputed of violating any constitutional rule, but that the State law

should not be regarded as less comprehensive than its language is,

upon the ground that action under it might in particular instances be

adjudged invalid from an external cause.

Congress did not use terms of permission to the State to act, but

simpl}' removed an impediment to the enforcement of the State laws in

respect to imported packages in their original condition, created by the

absence of a specific utterance on its part. It imparted no power to

the State not then possessed, but allowed imported property to fall at

once upon arrival within the local jurisdiction.

It appears from the agreed statement of facts that this liquor arrived

in Kansas prior to the passage of the Act of Congress, but no question

is presented here as to the right of the importer in reference to the

withdrawal of the property fi'om the State, nor can we perceive that

the Congressional enactment is given a retrospective operation by hold-

ing it applicable to a transaction of sale occurring after it took effect.

This is not the case of a law enacted in the unauthorized exercise of a

power exclusively confided to Congress, but of a law which it was com-

petent for the State to pass, but which could not operate upon articles

occupying a certain situation until the passage of the Act of Congress.

That Act in terras removed the obstacle, and we perceive no adequate

ground for adjudging that a re-enactment of the State law was required

before it could have the effect upon imported which it had always had

upon domestic property.

Jurisdiction attached, not in virtue of the law of Congress, but

because the effect of the latter was to place the property where juris-

diction could attach.

The decree is reversed, and the cause remanded for farther proceed'

ings in conformity loith this opinion.
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Mr. Justice Harlan, Mr. Justice Gray, and Mr. Justice Brewer
concurred in the judgment of reversal, but not in all the reasoning of

the opinion of the court.

In Pullman's Pal. Car Co. v. Pa., 141 U. S. 18 (1891), on error to the

Supreme Court of Pennsylvania, the Federal Court affirmed a judgment
sustaining a tax of the defendant State on a proportion of the plain-

tiff's capital stock, corresponding to that between the number of miles

of railroad over which its cars run in Pennsylvania, to the whole num-
ber over which they run in all the States. The ground for the tax was
that the plaintiff furnished cars to be run by railroad companies in the

State, receiving itself, directl}', a compensation from the passengers;

these cars, averaging one hundred all the time, constituted the prop-

erty of the plaintiff in Pennsylvania.

Mr. Justice Gray . . . delivered the opinion of the court.

Upon this writ of error, whether this tax was in accordance with the

law of Pennsylvania is a question on which the decision of the highest

court of the State is conclusive. The only question of which this court

has jurisdiction is, whether the tax was in violation of the clause of

the Constitution of the United States granting to Congress the power

to regulate commerce among the several States. The plaintiff in

error contends that its cars could be taxed onl}- in the State of Illi-

nois, in which it was incorporated and had its principal place of

business. . . .

For the purposes of taxation, as has been repeatedly affirmed by this

court, personal propert}- may be separated from its owner ; and he

may be taxed, on its account, at the place where it is, although not the

place of his own domicil, and even if he is not a citizen or a resident of

the State which imposes the tax. . . .

It is equally well settled that there is nothing in the Constitution or

laws of the United States which prevents a State from taxing personal

property, employed in interstate or foreign commerce, like other per-

sonal property within its jurisdiction. . . .

Ships or vessels, indeed, engaged in interstate or foreign commerce

upon the high seas, or other waters which are a common highway, and

having their home port, at which they are registered under the laws of

the United States, at the domicil of their owners in one State, are not

subject to taxation in another State at whose ports thej' incidentally

and temporarily touch for the purpose of delivering or receiving pas-

sengers or freight. But that is because they are not, in any proper

sense, abiding within its limits, and have no continuous presence or

actual situs within its jurisdiction, and therefore can be taxed onl}' at

their legal situs, their home port, and the domicil of their owners.

Hays v. Pacific Mail Steamship Co., 17 How. 596 ; &t. Louis v. Ferry

Co., 11 Wall. 423 ; Morgan v. Parham, 16 Wall. 471 ; Wiggins Ferry
Co. V. East St. Louis, 107 U. S. 3G5 ; Gloucester Ferry Co. v. Penn-
sylvania, 114 U. S. 196.

I
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Between ships and vessels, having their situs fixed b}- Act of Con-

gress, and their course over navigable waters, and toucliing land onl\'

incidentally and teraporarilj- ; and cars or vehicles of any kind, having

no sUus so fixed, and traversing the land only, the distinction is ob-

vious. As has been said by this court: " Commerce on land between

the different States is so strikingly- dissimilar, in man}- respects, from

commerce on water, that it is often difficult to regard them in the same

aspect in reference to the respective constitutional powers and duties

of the State and Federal governments. No doubt commerce by water

was piincipally in the minds of those who framed and adopted tlie Con-

stitution, although both its language and spirit embrace commerce by

land as well. Maritime transportation requires no artificial roadwa}'.

Nature has prepared to hand that portion of the instrumentality em-

plo^-ed. The navigable waters of the earth are recognized public high-

ways of trade and intercourse. No franchise is needed to enable the

navigator to use them. Again, the vehicles of commerce b}' water

being instruments of intercommunication with other nations, the regu-

lation of them is assumed by the national legislature. So that State

interference with transportation b}' water, and especiall}' b}' sea, is

at once clearly marked and distinctly discernible. But it is different

with transportation by land." Mailroad Co. v. Maryland^ 21 AYall.

456, 470. . . .

The tax now in question is not a license tax or a privilege tax ; it is

not a tax on business or occupation ; it is not a tax on, or because of,

the transportation, or the right of transit, of persons or propert}''

through the State to other States or countries. The tax is imposed

equally on corporations doing business within the State, whether do-

mestic or foreign, and whether engaged in interstate commerce or not.

The tax on the capital of the corporation, on account of its propert}'

within the State, is, in substance and effect, a tax on that property*.

Gloucester Ferry Co. v. Fe?ins}/lvania, 114 U. S. 196, 209 ; Western

Union Telegrajyh Co. v. Attorney- General of 3Iassachnsetts. 125 U. S..

530, 552. This is not only admitted, but insisted on, by the plaintiff

in error.

The cars of this company within the State of Pennsylvania are em-
ployed in interstate commerce; but their being so emplo3-ed does not

exempt them from taxation by the State ; and the State has not taxed

them because of their being so employed, but because of their being

within its territory and jurisdiction. The cars were continuously and
permanently employed in going to and fro upon certain routes of travel.

If they had never passed be3-ond the limits of Pennsylvania, it could not

be doubted that the State could tax them, like other propert}- witliin its

borders, notwithstanding the}- were employed in interstate commerce.
The fact that, instead of stopping at the State boundary, thej- cross that

boundary in going out and coming back, cannot affect the power of the

State to levy a tax upon them. The State, having the right, for tlie

purposes of taxation, to tax an}- personal property found within its
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jurisdiction, without regard to tlie place of the owner's domicil, could

tax the specific cars which at a given moment were within its borders.

The route over which the cars travel extending beyond the limits of the

State, particular cars ma}' not remain within the State ; but the com-
pany has at all times substantiall}- the same number of cars within the

State, and continuously and constantly uses there a portion of its prop-

ert}' ; and it is distinctly found, as matter of fact, that the compan}'

continuousl}', throughout the periods for which these taxes were levied,

carried on business in Pennsylvania, and had about one hundred cars

within the State.

The mode which the State of Pennsylvania adopted to ascertain the

proportion of the company's property upon which it should be taxed in

that State, was by taking as a basis of assessment such proportion of

the capital stock of the company as the number of miles over which it

ran cars within the State bore to the whole number of miles, in that and
other States, over which its cars were run. This was a just and equi-

table method of assessment ; and, if it were adopted bj' all the States

through which these cars ran, the compan}' would be assessed upon the

whole value of its capital stock, and no more.

The validit}' of this mode of apportioning such a tax is sustained b}'

several decisions of this court, in cases which came up from the circuit

courts of the United States, and in which, therefore, the jurisdiction of

this court extended to the determination of the whole case, and was
not limited, as upon writs of error to the State courts, to questions

under the Constitution and laws of the United States. . . . [Here follow

quotations from State Railroad Tax Cases, 92 U. S. 575, and W. IT.

Tel. Co. V. 3I((ss., supra, p. 1390.]

Even more in point is the case of Marye v. Baltimore & Ohio Hail-

road, 127 U. S. 117, in which the question was whether a railroad

compan}'^ incorporated by the State of Maryland, and no part of whose

own railroad was within the State of Virginia, was taxable under gen-

eral laws of Virginia upon rolling-stock owned b}' the company, and

employed upon connecting railroads leased by it in that State, yet not

assigned permanently to those roads, but used interchangeably upon

them and upon roads in other States, as the company's necessities re-

quired. It was held not to be so taxable, solely because the tax laws

of Virginia appeared upon their face to be limited to railroad corpora-

tions of that State ; and Mr. Justice Matthews, delivering the unani-

mous judgment of the court, said :
—

''It is not denied, as it cannot be, that the State of Virginia has

rightful power to levy and collect a tax upon such property used and

found within its territorial limits, as this property was used and found,

if and whenever it may choose, by apt legislation, to exert its authority

over the subject. It is quite true, as the situs of the Baltimore and

Ohio Railroad Company is in the State of Maryland, that also, upon

general principles, is the situs of all its personal property ; but for pur-

poses of taxation, as well as for other purposes, that situs may be fixed
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in whatever localit}' the property may be brought and used by its

owner by the law of the place where it is found. If the Baltimore and

Ohio Railroad Company is permitted by the State of Virginia to bring

into its territory, and there habitually to use and employ a portion of

its movable personal property, and the railroad company chooses so to

do, it would certainly- be competent and legitimate for the State to im-

pose upon such propert}', thus used and employed, its fair share of the

burdens of taxation imposed upon similar property- used in the like wa}'

by its own citizens. And such a tax might be properly assessed and

collected in cases like the present, where the specific and individual

items of propertj- so used and employed were not continuously the

same, but were constantly' changing, according to the exigencies of the

business. In such cases, the tax might be fixed by an appraisement

and valuation of the average amount of the property thus habitually

used, and collected by distraint upon any portion that might at an\'

time be found. Of course, the lawlessness of a tax upon vehicles of

transportation used b3" common carriers might have to be considered in

particular instances with reference to its operation as a regulation of

commerce among the States, but the mere fact that they were employed

as vehicles of transportation in the interchange of interstate commerce

would not render their taxation invalid." 127 U. S. 123, 124.

For these reasons, and upon these authorities, the court is of opinion

that the tax in question is constitutional and valid. The result of hold-

ing otherwise would be that, if all the States should concur in abandon-

ing the legal fiction that personal property has its situs at the owner's

domicil, and in adopting the system of taxing it at the place at which

it is used and by whose laws it is protected, property employed in an}'

business requiring continuous and constant movement from one State

to another would escape taxation altogether. Jnxlgmenl affirmed.

Mr. Justice Bradley, with whom concurred Mr. Justice Field and

Mr. Justice Harlan, dissenting.^

1 In the course of hi.s dissenting opinion, Bradley, .!., said :
" I concede that all

property, personal as well as real, within a State, and belonging there, may be taxed

by the State. Of tliat there can lie no doubt. But where property does not belong in

the State another question arises. It is the question of the jurisdiction of the State

over the property. It is stated in the opinion of the court as a fundamental propo-

sition on which the opinion really turns, that all personal as well as real property

within a State is subject to the laws thereof. I conceive that that proposition is not

maintainable as a general and absolute proposition. Amongst independent nations, it

is true, persons and property within the territory of a nation are subject to its laws,

and it is responsible to other nations for any injustice it may do to the persons or prop-

erty of such other nations. This is a rule of international law. But the States of

this government are not independent nations. There is such a thing as a Constitution

of the United States, and there is such a thing as a government of the United States,

and there are many things, and many persons, and many articles of property that a

State cannot lay the weight of its finger upon, because it would be contrary to the

Constitution of the United States. Certainly, property merely carried through a State

cannot be taxed by the State. Such a tax would be a duty — which a State cannot

impose. If a drove of cattle is driven through Pennsylvania from Illinois to New

VOL. II.— 60
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York, f(n- the purpose of heing sold in New York, wliilst in Pennsylvania it may be
subject to tlie police regulations of the State, but it is not subject to taxation there.

It is not generally subject to the laws of tiie State as other property is. So if a train

of cars starts at Cincinnati for New York and passes tlirough Pennsylvania, it may be
subject to the police regulations of that State whilst within it, but it would be repug-

nant to the Constitution of the United States to tax it. We have decided this very

question in the Case of State Freight Tax, 15 Wall. 232. The point was directly

raised and decided that property on its passage through a State in the course of inter-

state commerce cannot be taxed by the State, because taxation is incidentally regu-

lation, and a State cannot regulate interstate commerce. The same doctrine was
reco nized in Coe v. Errol, 116 U. S. .517. . . .

" But when personal property is permanently located within a State for the purpose

of ordinary use or sale, then, indeed, it is subject to the laws of the State and to the

burdens of taxation ; as well when owned by persons residing out of the State as when
owned by persons residing in the State. It has then acquired a situs in the State

where it is fouud.

" A man residing in New York may own a store, a factory, or a mine in Alabama,
stocked with goods, utensils, or materials for sale or use in that State. There is no
question that the situs of personal property so situated is in the State where it is

found, and that it may be subjected to double taxation, — in the State of the owner's

residence, as l part of the general mass of his estate ; and in the state of its situs. Al-

tliough tiiis is a consequence which often bears hardly on the owner, yet it is too firmly

sanctioned by the law to ])e disturbed, and no remedy seems to exist but a sense of

equity and justice in the legislatures of tlie several States. The rule would undoubt-

edly be more just if it made the property taxable, like lands and real estate, only in

the place where it is permauentl}' situated.

" Personal as well as real property may have a situs of its own, independent of the

owner's residence, even wiien employed in interstate or foreign commerce. An office

or warehouse, connected with a steamship line, or with a continental railway, may be

provided with furniture and all the apparatus and appliances usual in such establish-

ments. Such property would be subject to the lex rei slt(E and to local taxation,

though solely devoted to the purposes of the business of those lines. But the ships

that traverse the sea, and the cars that traverse the land, in those lines, being the

vehicles of commerce, interstate or foreign, and intended for its movement from one

State or countr}- to another, and having no fixed or permanent situs or home, except at

the residence of the owner, cannot, Mithout an invasion of the powers and duties of the

Federal government, be subjected to tlie burdeus of taxation in the places where they

only go or come in the transaction of their Inisiness, excejit where they belong Ilajs

V. Pacific Mail Steamship Co., 17 How. 596; Morgan v. Parhavi, 16 Wall. 471;

Transportation Co. v. Wheeling, 99 U. S. 273. To contend that there is any difference

between cars or trains of cars and ocean steamships in this regard, is to lose sight of

tlie essential qualities of things. This is a matter that does not depend upon the affir-

mative action of Congress. The regulation of ships and vessels, by Act of Congress,

does not make them the instruments of commerce. They would be equally so if no

such affirmative regulations exi.sted. For the States to interfere with them in either

case would be to interfere with, and to assume the exercise of, that power which, by

the Constitution, lias been surrendered by the States to the government of the United

States, namely, the power to regulate commerce. . . .

" Of course I do not mean to say that either railroad cars or ships are to be free

from taxation, but I do say that they are not taxable by those States in which they are

only transiently present in the transaction of their commercial operations. A British

ship coming to the harbor of New York from Liverpool ever so regularly and spend-

ing half its time (when not on the ocean) in that harbor, cannot be taxed by the Sta'.e

of New York (harbor, pilotage, and quarantine dues not being taxes). So New York

ships plying regularly to the port of New Orleans, so that one of the line may be

always lying at the latter port, cannot be taxed by the State of Louisiana. (See cases

above cited.) No more can a train of cars belonging in Pennsylvania, and running
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In Crutcher v. Kentucky, 141 U. S. 47 (1891), Mr. Justice Bradley

delivered the opinion of the court : . . . The law of Kentuck}-, whicli

is brought in question b}' the case, requires from the agent of every

express compan}' not incorporated by the laws of Kentucky a license

from the auditor of public accounts, before he can carry on any business

for said company in the State. This, of course, embraces interstate

business as well as business confined wholly within the State. It is a

prohibition against the carrying on of such business without a com-

pliance with the State law. And not only is a license required to be

obtained by the agent, but a statement must be made and filed in the

auditor's office, showing that the company is possessed of an actual

capital of $150,000, either in cash or in safe investments, exclusive of

stock notes. If the subject was one which appertained to the jurisdic-

tion of the State legislature, it may be that the requirements and con-

ditions of doing business within the State would be promotive of the

public good. It is clear, however, that it would be a regulation of

interstate commerce in its application to corporations or associations

engaged in that business ; and that is a subject which belongs to the

jurisdiction of the national and not the State legislature. Congress

would undoubtedly have the right to exact from associations of that

kind any guarantees it might deem necessary for the public security,

and for the faithful transaction of business ; and as it is within the

province of Congress, it is to be presumed that Congress has done, or

will do, all that is necessary and proper in that regard. Besides, it is

regularly from Philadelphia to New York, or to Chicago, be taxed by the State of

New York, in the one case, or by Illinois in the other. If it may lawfully l>e taxed

by these States, it may lawfully be taxed by all the intermediate States, Xew Jersey,

Ohio, and Indiana. And then we should have back again all the confusion and com-

petition and State jealousies which existed before the adoption of the Constitution, and

for putting an end to which the Constitution was adopted.

"In the opinion of the court it is suggested that if all the States should adopt as

equitable a rule of proportioning the taxes on the Pullman Company as tliat adopted

by Pennsylvania, a just system of taxation of the whole capital stock of the company
would be the result. Yes, if— ! But Illinois may tax the company on its wliole cap-

ital stock. Where would be the equity then 1 This, however, is a consideration that

cannot be compared with the question as to the power to tax at all, — as to the relative

power of the State and general governments over the regulation of internal commerce,
— as to the right of the States to resume those powers which have been vested in the

government of the United States.

" It seems to me that the real question in the present case is as to the situs of the

cars in question. The}' are used in interstate commerce between Pennsylvania, New
York, and the Western States. Their legal situs no more depends on the States or

places where they are carried in the course of their operations than would that of any

steamboats employed by the Pennsylvania Railroad Company to carry passengers on

the Ohio or Mississippi. If such steamboats belonged to a company located at Chi-

cago, and were changed from time to time as their condition as to repairs and the con-

venience of the owners might render necessary, is it possible that the States in which

they were running and landing in the exercise of interstate commerce could subject

them to taxation ? No one, I think, would contend this. It seems to me that the

cars in question belonging to the Pullman Car Company are in precisely the same
category."— Ed.
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not to be presumed that the State of its origin has neglected to require

from any such corporation proper guarantees as to capital and other

securities necessary for the public safety. If a partnership firm of indi-

viduals should undertake to carry on the business of interstate commerce

between Kentucky and other States, it would not be within the province

of the State legislature to exact conditions on which they should carry

on their business, nor to require them to take out a license therefor.

To carry on interstate commerce is not a franchise or a privilege granted

by the State ; it is a right which every citizen of the United States is

entitled to exercise under the Constitution and laws of the United

States ; and the accession of mei-o corporate facilities, as a matter of

convenience in carrying on their business, cannot have the effect of

depriving them of such right, unless Congress should see fit to interpose

some contrary regulation on the subject

It has frequently been laid down by this court that the power of Con-

gress over intei'state commerce is as absolute as it is over foreign com-

merce. Would an}' one pretend that a State legislature could prohibit

a foreign corix>ration — an English or a French transportation com-

pany, for example— from coming into its boixlers and landing goods

and passengers at its wharves, and soliciting goods and passengers for

a return voyage, without first obtaining a license from some State officer,

and filing a sworn statement as to the amount of its capital stock paid

in ? And wh}' not ? Evidently' because the matter is not within the

province of State legislation, but within that of national legislation.

Inmcin Steamship Co. v. Tinker, 94 U. S. 238. The prerogative, the

responsibility, and the duty of providing for the security of the citizens

and the people of the United States in relation to foreign corporate

bodies, or foreign individuals with whom they may have relations of

foreign commerce, belong to the government of the United States, and

not to tl^e governments of the several States ; and confidence in that

regard may be reix)sed in the national legislature without any anxiety

or apprehension arising from the fact that the subject-matter is not

within tlie pmvince or jurisdiction of the State legislatures. And the

same tiling is exactly true with regard to interstate commerce as it is

with regard to foreign commerce. No difference is perceivable between

the two. Telegraph Co. v. Texas, 105 U. S. 460 ; Gloucester Feny
Co. V. Pennsylvania, 114 U. S. 196, 205, 211 ; Phila. Steamship Co. v.

Pennsylvania, 122 U. S. 326, 342 ; McCall \. California, 136 U. S.

104, 110; Norfollc & Western Railroad v. Pennsylvania, 136 U. S.

114, 118. As was said by Mr. Justice Lamar, in the case last cited,

"It is well settled, by numerous decisions of this court, that a Stale

cannot, under the guise of a license tax, exclude from its jurisdiction a

foreign corporation engaged in interstate commerce, or impose any bur-

dens upon such commerce within its limits."

We have repeatedly" decided that a State law is unconstitutional and

void which lequires a party to take out a license for carrying on inter-

state commerce, no matter how specious the pretext may be for impos-



CHAP. X.] CRUTCHER V. KENTUCKY.
^

2137

ing it. Pickard v. Pullman Southern Car Co., 117 U. S. 34 ; Rohhins

V. Shelby County Taxing District, 120 U. S. 489 ; Leloup v. 3Iobile,

127 U. S. 640; Asher v. Texas, 128 U. S. 129 ; Stoutenburgh v. Hen-
nick, 129 U. S. 141 ; McCall v. Galifoniia, 136 U. S. 104 ; Norfolk &
Western Railroad Co. v. Pennsylvania, 136 U. S. 114.

As a summation of the whole matter it was aptly said by the present

Chief Justice in Lyng v. Michigan, 135 U. S. 161, 166: "We have

repeatedly held that no State has the right to lay a tax on interstate

commerce in a.\\y form, whether by way of duties laid on the transpor-

tation of the subjects of that commerce, or on the receipts derived from

that transportation, or on the occupation or business of carrying it on,

for the reason that taxation is a burden on that commerce, and amounts
to a regulation of it, which belongs solely to Congress."

We do not think that the difficulty is at all obviated b}' the fact that

the express compan}*, as incidental to its main business (which is to

carr}' goods between different States), does also some local business by
carrying goods from one point to another within the State of Kentucky.

This is, probably, quite as much for the accommodation of the people

of that State as for the advantage of the compan3% But whether so or

not, it does not obviate the objection that the regulations as to license

and capital stock are imposed as conditions on the company's carrying

on the business of interstate commerce, which was manifestly- the prin-

cipal object of its organization. These regulations are clearly a burden
and a restriction upon that commerce. Whether intended as such or

not, thej- operate as such. But taxes or license fees in good faith

imposed exclusively on express business carried on wholl}' within the

State would be open to no such objection.

The case is entirely different from that of foreign corporations seek-

ing to do a business which does not belong to the regulating power of

Congress. The insurance business, for example, cannot be carried on
in a State by a foreign corporation without complying with all the con-

ditions imposed by the legislation of that State.^ So with regard to

manufacturing corporations, and all other corporations whose business

is of a local and domestic nature, which would include express com-
panies whose business is confined to points and places wholly within

the State. The cases to this effect are numerous. Pank of Augusta v.

Earle, 13 Pet. 519; Paulx. Virginia, 8 Wall. 168; Liverpool Insur-

ance Company v. Massachusetts, 10 Wall. 566 ; Cooper Manifacturing
Company v. Ferguson, 113 U. S. 727 ; Phila. Fire Association v. New
York, 119 U. S. 110.

But the main argument in support of the decision of the Court of Ap-
peals is that the Act in question is essentially a regulation made in the

fair exercise of the police power of the State. But it does not follow

that everything which the legislature of a State may deem essential for

the good order of societ}' and the well-being of its citizens can be set up

^ lucluJing marine insurauce. Hooper v Cal., 15 Sup. Ct. Rep. 207 (1895). — Ed.
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against the exclusive power of Congress to regulate the operations of

foreign and interstate commerce. We have lately expressly decided in

the case of Leisy v. Hardin, 135 U. S. 100, that a State law prohibiting

the sale of intoxicating liquors is void when it comes in conflict witli the

express or implied regulation of interstate commerce b}' Congress, declar-

ing that the traffic in such liquors as articles of merchandise between the

States shall be free. There are, undoubtedly, many things which in their

nature are so deleterious or injurious to the lives and health of the peo-

ple as to lose all benefit of protection as articles or things of commerce,

or to be al)le to claim it onl}' in a modified way. Such things are prop-

erly subject to the police power of the State. Chief Justice Marshall

in Brown v. Maryland, 12 Wheat. 419, 443, instances gunpowder as

clearly- subject to the exercise of the police power in regard to its re-

moval and the place of its storage; and he adds : "The removal or

destruction of infectious or unsound articles is, undoubtedly, an exer-

cise of that power, and forms an express exception to tlie prohibition

we are considering. Indeed, the laws of the United States expressly

sanction the health laws of a State." Chief Justice Tanej' in The

License Cases, 5 How. 504, 57G, took the same distinction when he

said: "It has, indeed, been suggested, that, if a State deems the

traffic in ardent spirits to be injurious to its citizens, and calculated to

introduce immorality, vice, and pauperism into the State, it may con-

stitutionall}' refuse to permit its importation, notwithstanding tlie laws

of Congress ; and that a State may do this upon the same principles

that it may resist and prevent the introduction of disease, pestilence,

and pauperism fiom abroad. But it must be remembered that disease,

pestilence, and pauperism are not subjects of commerce, although some-

times among its attendant evils. They are not things to be regulated

and trafficked in, but to be prevented, as far as human foresight or

human means can guard against them. But spirits and distilled liquors

are universally admitted to be subjects of ownership and property, and

are therefore subjects of exchange, barter, and traffic, like any other

commodity in which a right of property exists."

But whilst it is only such things as are clearl^y injurious to the lives

and health of the people that are placed beyond the protection of the

commercial power of Congress, ^-et when that power, or some other ex-

clusive power of the Federal government, is not in question, the police

power of the State extends to almost everything within its borders ; to

the suppression of nuisances ; to the prohibition of manufactures deemed

injurious to the public health ; to the prohibition of intoxicating drinks,

their manufacture or sale ; to the prohibition of lotteries, gambling,

horse-racing, or anj'thing else that the legislature may deem opposed to

the public welfare. Bartemeyer v. loiva, 18 Wall. 129 ; Beer Company
V. Massachusetts, 97 U. S. 25 ; Fertilizing Co. v. Hyde Park, 97 U. S.

659 ; Stone v. Afississipjn, 101 U. S. 814 ; Foster v. Kansas, 112 U. S.

201 ; Mugler v. Kansas, 123 U. S. 623 ; Powell v. Pennsylvania, 127

U. S. 678 ; Kidd v. Pearson, 128 U. S. 1 ; Kimmish v. Ball, 129 U. S.
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217. It is also within the undoubted province of the State legislature

to make regulations with regard to the speed of railroad trfxins in the

neighborhood of cities and towns ; with regard to the precautions to

be taken in the approach of such trains to bridges, tunnels, deep cuts,

and sharp curves ; and, generally, with regard to all operations in which

the lives and health of people may be endangered, even though such

regulations affect to some extent the operations of interstate commerce.

Such regulations are eminently local in their character, and, in tlie

absence of Congressional regulations over the same subject, are free

from all constitutional objections, and unquestionably valid.

In view of the foregoing considerations, and of the well-considered

distinctions that have been drawn between those things that are and

those things that are not, within the scope of commercial regulation

and protection, it is not difficult to arrive at a satisfactory conclusion

on the question now presented to us. The character of police regula-

tion, claimed for the requirements of the statute in question, is certainly

not such as to give them a controlling force over the regulations of in-

terstate commerce which ma}' have been expressly or impliedl}' adopted

by Congress, or such as to exempt them from nullity when repugnant

to the exclusive power given to Congress in relation to that commerce.

This is abundantly shown by the decisions to which we have already

referred, which are clear to the effect that neither licenses nor indirect

taxation of any kind, nor an}' system of State regulation, can be im-

posed upon interstate any more than upon foreign commerce ; and that

all Acts of legislation producing any such result are, to that extent,

unconstitutional and void. And as, in our judgment, the law of Ken-

tucky now under consideration, as applied to the case of the plaintiff in

error, is open to this objection, it necessaril}' follows that the judgment

of the Court of Appeals must be reversed.

The Judgment is reversed accordingly, and the cause remanded for

further proceedings not inconsistent with this opinion.

The Chief Justice and Mr. Justice Gray dissented.

Mr. Justice Brovv^n, not having been a member of the court when the

case was argued, took no part in the decision.

MAINE V. GRAND TRUNK RAIL^YAY COMPANY.

Supreme Court of the United States. 1891.

[142 U. S. 217.] 1

Error to the United States Circuit Court for Maine. R}- a statute

of Maine in 1881 (Laws Me. 1881, c. 91), every corporation or other

person operating a railroad in the State was required to pay "an

^ The statement of facts is shortened. — Ed.
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annual excise tax for the privilege of exercising its franchises in tliis

State." The gross annual transportation receipts were to be divided

by the number of miles operated, to get the average gross receipts per

mile, and the tax was fixed with reference to these. In the case of a

railroad parti}' within and parti}' without the State, or operated as part

of a line extending be3'ond the State, the tax was to be ascertained in

the same way, but was assessed for the number of miles operated witliin

the State.

The defendant is a corporation created under the laws of Canada,

and has its principal place of business at Montreal, in that Province.

Its railroad in Maine was constructed by the Atlantic and St. Lawrence

Railroad Company, under a charter from that State, which authorized

it to construct and operate a railroad from the cit}' of Portland to the

boundary line of the State ; and, with the permission of New Hamp-
shire and Vermont, it constructed a railroad from that city to Island

Pond in Vermont, a distance of 149^ miles, of which 82|^ miles are

within the State of Maine. In March, 1853, that company leased its

rights and privileges to the defendant, The Grand Trunk Railway

Compan}', which had obtained legislative permission to take the same
;

and since then it has operated that road and used its franchises.

The defendant, The Grand Trunk Railway Company, made no re-

turns as a corporation, but it furnished the data and caused the At-

lantic and St. Lawrence Railroad Company to make a return of the

gross transportation receipts over its road, 149^ miles in length, in-

cluding the 82|^ miles in Maine, for the years 1881 and 1882, and upon

this return the governor and council, pursuant to the statute, ascer-

tained the proportion of the gross receipts in the State, and assessed

the tax in controversy accordingly. The tax thus assessed for 1881

was $9569.66, and for 1882, $12,095.56, and, to recover these amousts

as debts to the State, the present action was brought in the Supreme

Judicial Court of the State of Maine, and, on application of the defend-

ant, it was transferred to the Circuit Court of the United States. The

defendant pleaded nil debet, accompanied with a statement of special

matters of defence. By stipulation of the parties, the case was tried

bv the court, which held that the imposition of the taxes in question

was a regulation of interstate and foreign commerce, in conflict with

the exclusive powers of Congress under the Constitution of the United

States, and was therefore invalid. It accordingly gave judgment for

the defendant, that the plaintiff take nothing by its writ, and that the

defendant recover its costs. From that judgment the case is brought

to this court on writ of error.

Mr. Charles E. Littlefield, Attorney-General of the State of Maine,

for plaintiff in eiTor ; Mr. A. A. Strout, for defendant in error.

Mr. Justice Field, after stating the case, delivered the opinion of

the court.

The tax, for the collection of which this action is brought, is an

excise tax upon the defendant corporation for the privilege of exercis-
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ing its franchises within the State of Maine. It is so declared in the

statute which imposes it ; and that a tax of this character is within the

power of the State to le\y, there can lie no question. The designation

does not alwajs indicate mereiy an inland imposition or dut3' on the

consumption of commodities, but often denotes an impost for a license

to pursue certain callings, or to deal in special commodities, or to exer-

cise particular franchises. It is use<I more frequently-, in this countr3-,

in the latter sense than in ans' otlier. The privilege of exercising the

franchises of a corporation within a State is generall}' one of value, and

often of great value, and the subject of earnest contention. It is natu-

ral, therefore, that the corporation should be made to betir some pro-

portion of the buixlens of government. As the granting of the

privilege rests entire!}' in the discretion of the State, whether the

corporation be of domestic or foreign origin, it maj' be conferred upon

such conditions, pecuniarj' or otherwise, as the State in its judgment

ma}' deem most conducive to its interests or iJoUc}'. It max- require

the payment into its treasur}', each year, of a specific siim, or may
apportion the amount exacted according to the value of the business

permitted, as disclosed b}' its gains or receipts of the present or past

years. The character of the tax, or its validity, is not determined by

the mode adopted in fixing its amount for an}' specific period or the

times of its payment. The whole field of inquiry into the extent of

revenue from sources at the command of the coqwitition, is open to

the consideration of the State in determining what may be justly

exacted for the piivilege. The rule of apportioning the chai-ge to the

receipts of the business would seem to be eminentl}' reasonable, and

likely to produce the most satisfactory results, both to the State and

the corporation taxed.

The court below held that the imposition of the taxes was a regula-

tion of commerce, interstate and foreign, and therefore in conflict with

the exclusive power of Congress in that respect ; and on that ground

alone it ordered judgment for the defendant. This ruling was founded

upon the assumption that a reference b}' the statute to the transporta-

tion receipts and to a certain percentage of the same m determining

the amount of the excise tax, was in effect the imposition of the tax

upon such receipts, and therefore an interference with interstate and

foreign commerce. But a resort to those receipts was simpl}* to ascer-

tain the value of the business done by the corporation, and thus obtain

a guide to a reasonable conclusion as to the amount of the excise tax

which should be levied ; and we are unable to perceive in that resort

any interference with transportation, domestic or foreign, over the

road of the railroad company, or any regulation of commerce which

consists in such transportation. If the amount ascertained were

specifically imposed as the tax, no objection to its validitv would be

pretended. And if the inquir\' of the State as to the value of the

privilege were limited to receipts of certain past years instead of tlie

year in which the tax is collected, it is conceded that the validit}' of
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the tax would not be affected; and if not, we do not see how a refer-

ence to the results of any other year could affect its character. There

is no levy by the statute on the receipts tlieniselves, either in form or

fact; they constitute, as said above, simply the means of ascertaining

the value of the privilege conferred.

This conclusion is sustained by the decision in Home Insurance

Co. V. New YorTx^ 134 U. S. 594. . . . [Here follows a statement of

Home Ins. Co. v. N. F., supra, p. 1399.]

The case of PliUadelphia and Southern Steamship Co. v. Pennsyl-

vania, 122 U. S. 326, in no way conflicts with this decision. Tiiat

was the case of a tax, in terms, upon the gross receipts of a steamship

company, incorporated under the laws of the State, derived from the

transportation of persons and property between different States and to

and from foreign countries. Such tax was held, without any dissent,

to be a regulation of interstate and foreign commerce, and, therefore,

invalid. We do not question the correctness of that decision, nor do

the views we hold in this case in any way qualify or impair it.

It follows from what we have said, that the judgment of the court

below must be reversed, and the cause remanded, vnth directions to

enter judgment in favor of the State for the amount of the taxes de-

manded ; and it is so ordered.^

Mr. Justice Bradley, with wiiom concurred Mr. Justice Harlan,

Mr. Justice Lamar, and Mr. Justice Brown, dissenting.^

1 See Postal Tel. Cable Co. v. Adams, 15 Sup. Ct. Kep. 268 (1895) —Ed.
'^ In his dissentins^ opinion Bradley, J., said: "Justices Harlan, Lamar,

Brown, and invself dissent from the judgment of the court in this case. We do so

both on princi]5le and authority. On principle, because, whilst the purpose of the law

professes to be to lay a tax upon the foreign company for the privilege of exercising

its franchise in tlie State of Maine, the mode of doing this is unconstitutional. The

mode adopted is the laying of a tax on the gross receipts of the company, and tliese

receii)ts, of course, include receipts for interstate and international transportation be-

tween other States and Maine, and between Canada and the United States. Now, if

after the previous legislation which has been adopted with regard to admitting the

companv to carry on business within the State, the legislature has still the riglit to

tax it for the exercise of its franchises, it should do so in a constitutional manner, and

not (as it has done) by a tax on the receipts derived from interstate and international

transportation. The power to regulate commerce among the several States (except as

to matters merely local) is jnst as exclusive a power in Congress as is the power to

regulate commerce with foreign nations and with the Indian tribes. It is given in the

same clause and couched in tlie same phraseology ; but if it may be exercised by the

States, it might as well be expunged from the Constitution. We think it a power not

only granted to be exercised, but that it is of first importance, being one of tlie princi-

pal moving causes of the adoption of the Constitution. The disputes between the

different States in reference to interstate facilities of intercourse, and the discrimina-

tions adopted to favor each its own maritime cities, produced a state of things almost

intolerable to be borne. But, passing this by, the decisions of tliis court for a number

of years past have settled the principle that taxation (which is a mode of regulation) of

interstate commerce, or of the revenues derived therefrom, (which is the same thing,)

is contrarv to the Constitution. Going no further back than Pickard v. Pidlman's

Southern Car Co., 117 U. S. 34, we find that principle laid down. There a privilege

tax was imposed upon Pullman's Palace Car Company, by general legi-slation it is

true, but a])plied to the company, of S-50 per annum on every sleeping-car going
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FICKLEN V. SHELBY COUNTY TAXING DISTRICT.

Supreme Court of the United States. 1892.

[145^.5.1.]!

Error to the Supreme Court of Tennessee. This was a bill filed in

the Chancery Court of Shell)}- County, Tennessee, by C. L. Ficklen, and

Cooper & Company, against the taxing district of Shelby County, and

Andrew J. Harris, County Trustee.

through the State. It was well known, and appeared by the record, that every sleep-

ing-car going through the State carried passengers from Ohio and other Northern

States, to Alabama, and vice versa, aud we held that Tennessee had no right to tax

those cars. It was the same thing as if they had taxed the amount derived from the

passengers in the cars. So also in the case of Leloup v. The Port of Mobile, 127 U. S,

640, we held that the receipts derived by the telegraph company from messages sent

from one State to another could not be taxed. So in the case of the Norfolk and

Western Railroad v. Pennsi/lmnia, 1-36 U. S. 114, where the railroad was a link in a

through line by which passengers and freight were carried into other States, tlie cora-

panv was held to be engaged in the business of interstate commerce, and could not be

taxed for the privilege of keeping an office in the State. And iu the case of Crutcher

V. Kentuckij, 141 U. S. 47, we held that the taxation of an express company for doing

an express business between different States was unconstitutional and void. And iu

the case of Philadelphia, Sj-c. Steamship Co. v. Pennsylvania, 122 U. S. 326, we held that

a tax upon the gross receipts of the company was void because they were derived from

interstate and foreign commerce. A great many otlier cases might be referred to,

showing that iu the decisions and opinions of this court this kiud of taxation is uncon-

stitutional and void.

" We tliink that the ])resent decision is a departure from the line of these decisions.

The tax, it is true, is called a tax ou a franchise. It is so called, but what is it in fact?

It is a tax on the receipts of the company derived from international transportation.

" This court and some of the State courts have gone a great lengtli in sustaining

various forms of taxes upon corporations. The train of reasoning upon which it is

founded may be questionable. A corporation, according to tin's class of decisions,

may be taxed several times over. It may be taxed for its charter; for its fran-

chises; for the privilege of carrying on its business; it may be taxed on its capital;

and it may be taxed on its property. Each of these taxations may be carried to the

full amount of the property of tlie company. I do not know that jealousv of corpo-

rate institutions could be carried much further. This court held that the taxation of

the capital stock of the Western Union Telegraph Company in Massacluisetts, gradu-

ated according to the mileage of lines in that State compared with the lines in all the
States, was nothing but a taxation upon the property of the company

; yet it was in

terms a tax upon its capital stock, and might as well have been a tax upon its gross

receipts. By the present decision it is held that taxation may be imposed upon the
gross receipts of the company for the exercise of its franchise within the State, if

graduated according to the number of miles that the road runs in the State. Then it

comes to this : A State may tax a railroad company upon its gross receipts in propor-

tion to the number of miles run within the State, as a tax on its property
; and may

also lay a tax upon these same gross receipts, in proportion to the same number of

miles, for the privilege of exercising its franchise in the State ! I do not know what
else it may not tax the gross receipts for. If the interstate commerce of the countrv
is not, or will not be, handicapped by this course of decision, I do not understand the

ordinary principles which govern human conduct.
" We dissent from the opinion of tlie court." — Ed.
1 The statement of facts is shortened. — Ed,
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The bill alleged that complainants were " commercial agents or mer-

chandise brokers located within the taxing district of Shelby County,

where their respective firms rent a room for the purpose of keeping

and, at times, exhibiting their samples, and carrying on their corre-

spondence with their respective principals ; that they use no capital in

their business ; that they handle or deal in no merchandise, and are

neither buyers nor sellers ; they only engage in negotiating sales for

their respective principals ; the}* do precisely the same business that

commercial drummers do, the only difference being that they are sta-

tionaiy, while the commercial drummers are transitoiy, and go from

place to place and secure a temporar}' room at each town or city in

which to exhibit their samples. That each solicits orders for the sales

of the merchandise of their respective principals and forwards the same

to them, when such orders are filled b}' shipping the goods direct to the

purchasers thereof in the county of Shelby."

It was then averred that all of the sales negotiated b}' complainant

Ficklen were exclusivel}' for non-resident firms, who resided and car-

ried on business in other States than Tennessee, and all the mer-

chandise so sold was in other States than Tennessee, where the sales

were made, and was shipped into Tennessee, when the orders were

forwarded and filled.

That at least nine-tenths of the sales negotiated and eflfected b}- com-

plainants Cooper & Compan}-, and at least nine-tenths of their gross

commissions, were derived from merchandise of non-resident firms or

persons, and which merchandise was shipped into Tennessee, from

other States, after the sales were effected.

That section 9, chapter 96, of the Acts of 1881, of Tennessee (Sess.

Laws of 1881, pp. Ill, 113), made subsection 17 of section 22 of the

Taxing District Acts (Taxing District Digest 50), provides :
—

" Every person or firm dealing in cotton, or an}' other article what-

ever, whether as factor, broker, buyer, or seller, on commission or

otherwise ($50) fifty dollars per annum, and in addition, every such

person or firm shall be taxed ad valorem (10 cts.) ten cents on eveiy

one hundred dollars of amount of capital invested or used in such busi-

ness ; Provided^ however, that if such person or firm carry on the cot-

ton or other business in connection with the grocery or any other

business, the capital invested in both shall only be taxed once ; but

such person or firm must pay the privilege tax for both occupations
;

And provided, further, that if the persons taxed in this subsection have

no capital invested, they shall pay 2^ per cent on their gross yearly

commissions, charges, or compensations for said business, and at the

time of taking out their said license, they shall give bond to return

said gross commissions, charges, or compensation to the trustee at the

end of the year, and at the end of the year they shall make return to

said trustee accordingly, and pay to him the said 2i per cent."

Complainants charged that, as they were neither dealers, buyers, nor

sellers, but only engaged in negotiating sales for buyers, they were not
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embraced within the meaning of said section, and further stated that

thej' had each heretofore paid the privilege tax and the income tax, ex-

cept for the year 1887, and had tendered the privilege tax of SoO and

costs of issuing license for the year 1888 to the trustee, who refused to

accept the same unless complainants would also pay the income tax for

the year 1887.

From the bill and exhibits attached it appeared that complainants

in Januar}', 1887, each paid the sum of $50 for the use of the taxing

district, and executed bonds agreeably to the requirements of the law

in that behalf, and received licenses as merchandise brokers within the

limits of the district for the year 1887, and that in January, 1888, they

tendered, as commercial brokers, to the trustee fift}' dollars and twent^'-

five cents, each, as their privilege tax and charges for the year 1888,

which he refused to accept because the}- refused to pay for the year

1887 two and one half per cent upon their gross commissions derived

from their business for the year 1887, altliough they executed bonds in

January-, 1887, to report said gross commissions. . . .

To this bill the defendants filed a demurrer, which was overruled by

the chancellor, and, the defendants electing to stand by it, a final de-

cree was entered, making the injunction perpetual in behalf of Ficklen

as to the entire tax, including the $50 ; and, as to Cooper & Com-
pan}-, adjudging that they were legally bound to pay the sum of $50 and

the tax of two and one-half per cent on their commissions, to the

extent that those commissions were upon sales of property owned
by residents of Tennessee, and perpetuating the injunction in all

other respects. From this decree the defendants prayed an appeal to

the Supreme Court of the State, and that court decided that the Act of

the legislature in question was not in violation of the State Constitu-

tion. . . . The decree of the chancellor was accordingly reversed, the

demurrer sustained, and the bill dismissed, whereupon a writ of error

was taken out from this court.

Mr. W. Hallett Phill'qys, for plaintiffs in error.

The single question is whether the negotiation in one State, by sam-
ples, of sales of goods in another State, can be taxed by the State in

which the negotiation is carried on. ... It is not a tax on a non-resi-

dent merchant, through the resident broker. It is not a tax on the

goods, or on the proceeds of the goods sold. It is an occupation or

privilege tax, exacted of a resident citizen pursuing the vocation of a

general merchandise broker, graduated in amount by the value of the

business transacted ; or it may be considered in the light simplv of an
income tax on the resident citizen. The plaintiff is not specially the

representative or accredited agent of any one non-resident merchant or

manufacturer. He has a regular office, holds himself out as a general

broker, and, in his line of business, is ready to serve all comers.

Mr. Henry Craft filed a brief for plaintiffs in error.

Mr. S. P. Walker^ for defendant in error. ... *
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Mr. Chief Justice Fuller, after stating the case, delivered the

opinion of the court. . . . [Here follows a statement of Robbins v.

Shelby Co. Tax. Dist., si/jy^'a, p. 2056, with quotations from it.]

In the case at bar the complainants were established and did business

in the Taxing District as general mercliandise brokers, and were taxed

as such under section nine of chapter ninety-six of the Tennessee laws

of 1881, which embraced a different subject matter from section sixteen

of that chapter. For the year 1887 they paid the $50 tax charged, gave

bond to report their gross commissions at the end of the year, and

thereupon received, and throughout the entire j'ear held, a general and

unrestricted license to do business as such brokers. They were thereby

authorized to do an}- and all kinds of commission business, and became

liable to pay the privilege tax in question, which was fixed in part and

in part graduated according to the amount of capital invested in the

business, or if no capital were invested, by the amount of commissions

received. Although their principals happened during 1887, as to the

one party, to be wholly non-resident, and as to the other, largely' such,

this fact might have been otherwise then and afterwards, as their busi-

ness was not confined to transactions for non-residents..

In the case of Robljins the tax was held, in eflfect, not to be a tax on

Robbins, but on his principals ; while here the tax was clearly- levied

upon complainants in respect of the general commission business the}'

conducted, and their property engaged therein, or their profits realized

therefrom.

No doubt can be entertained of the right of a State legislature to tax

trades, professions, and occupations, in the absence of inhibition in the

State Constitution in that regard ; and wliere a resident citizen engages

in general business subject to a particular tax, the fact that tlie business

done chances to consist, for the time being, wholl}- or partially in nego-

tiating sales between resident and non-resident merchants, of goods

situated in another State, does not necessarily involve the taxation of

interstate commerce, forbidden by the Constitution.

The language of the couil in Lyng v. State of Michigan., 135 U. S.

161, 166, was: " We have repeatedly held that no State has the right

to lay a tax on interstate commerce in any form, whether b}' way of

duties laid on the transportation of the subjects of that commerce, or

on the receipts derived from that transportation, or on the occupation

or Inisiness of carrying it on, for the reason that such taxation is a

linrden on that commerce, and amounts to a regulation of it, which be-

longs solely to Congress." But herfe the tax was not laid on the occu-

pation or business of carrying on interstate commerce, or exacted as a

condition of doing any particular commission business ; and complain-

ants voluntarily subjected themselves thereto in order to do a general

business.

In McCall v. California, 136 U. S. 104, it was held that: "An
agency of a line of railroad between Chicago and New York, estab-

lished in San Francisco for the purpose of inducing passengers going
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from San Francisco to New York to take that line at Chicago, but not

engaged in selUng tickets for the route, or receiving or paying out

money on account of it, is an agency engaged in interstate commerce
;

and a license tax imposed upon the agent for the privilege of doing-

business in San Francisco is a tax upon interstate commerce, and is

unconstitutional." This was because the business of the agenc\' was

carried on with the purpose to assist in increasing the amount of pas-

senger traffic over the road, and was therefore a part of the commerce
of the road, and hence of interstate commerce.

In Philadelphia and Southern Steatnship Co. v, Pennsylvania^ 122

U. S. 326, 34.5, Mr. Justice Bradley-, speaking for the court, said :

" The corporate franchises, the property, the business, the income of

corporations created by a State may undoubtedly be taxed by the

State ; but in imposing such taxes care should be taken not to in-

terfere with or hamper, directl}- or bv indirection, interstate or foreign

commerce, or any other matter exclusively within the jurisdiction of the

Federal government." And this of course is equally true of the prop-

ert}-, the business, and the income of individual citizens of a State. Jt

is well settled that a State has power to tax all propert}' having a situs

within its limits, whether employed in interstate commerce or not. It

is not taxed because it is so employed, but because it is within the

territory and jurisdiction of the State. P)dlnian''s Palace Car Co. v.

Pennsylvinia., 141 U. S. 18 ; Gloucester Ferry Co. v. Pennsylcania,

114 U. S. 198.

And it has often been laid down that the propert}- of corporations

holding their franchises from the government of the United States is

not exempt from taxation b\' the States of its situs. Pailroad Com-
pany V. Peniston, 18 Wall. 5 ; Thomson v. Pacific Railroad, 9 Wall.

579 ; Western Union Tel. Co. v. Massachusetts, 125 U. S. 530.

So in Wiggins Ferry Co. v. East St. Louis, 107 U. S. 365, 374,

where an annual license fee was imposed on the ferry company by the

city of East St. Louis, tlie compain- having been chartered by the State

of Illinois and being domiciled in Elast St. Louis, its boats plying be-

tween that place and St. Louis, Missouri, the court said :
" The exac-

tion of a license fee is an ordinary exercise of the police power bv
municipal corporations. When, therefore, a State expressly grants to

an incorporated cit}', as in this case, the power ' to license, tax, and

regulate ferries,' the latter maj- impose a license tax on the keepers of

ferries, although their boats ply between landings lying in two different

States, and the Act hy which this exaction is authorized will not be held

to be a regulation of commerce."

Again, in Maine v. Grand Truydc Railxoay Co., 142 U. S. 217, we
decided that a State statute which required ever}' corporation, person,

or association operating a railroad within the State to pay an annual

tax for the privilege of exercising its franchise therein, to be deter-

mined by the amount of its gross transportation receipts, nnd fni'ther

provided that when applied to a railroad lying partly within and partly
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without a State, or to one operated as a part of a line or system extend-

ing beyond the State, the tax should be equal to the proportion of the

gross receipts in the State, to be ascertained in the manner provided by the

statute, did not conflict with the Constitution of the United States. It

was held tliat the reference by the statute to tlie transportation receipts

and to a certain percentage of the same, in determining the amount of

the excise tax, was simply to ascertain the value of the business done

by the corporation, and thus obtain a guide to a reasonable conclusion

as to the amount of the excise tax wliich should be levied. In this re-

spect the tax was unlike that levied in Philaddphia Steamship Company
V. Pennsylvania, supra, where the specific gross receipts for transpor-

tation were taxed as such, taxed " not only because they are money, or

its value, but because the^' were received for transportation."

Since a railroad compan}- engaged in interstate commerce is liable to

pa}' an excise tax according to the value of the business done in the

State, ascertained as above stated, it is difficult to see why a citizen

doing a general business at the place of his domicil should escape pay-

ment of his share of the burdens of municipal government because the

amount of his tax is anived at by reference to his profits. This tax is

not on the goods, or on the proceeds of the goods, nor is it a tax on

non-resident merchants ; and if it can be said to affect interstate com-

merce in an}- wa}', it is incidentally, and so remotel}' as not to amount

to a regulation of such commerce

We presume it would not be doubted that, if the complainants had

been taxed on capital invested in the business, such taxation would not

have been obnoxious to constitutional objection ; but because they had

no capital invested, the tax was ascertained by reference to the amount

of their commissions, which when received were no less their property'

than their capital would have been. We agree witli tlie Supreme Court

of the State that the complainants having taken out licenses under the

law in question to do a general commission business, and having given

bond to report their commissions during the year, and to paj- the re-

quired percentage thereon, could not, when they applied for similar

licenses for the ensuing 3'ear, resort to the courts because the municipal

authorities refused to issue such licenses without the payment of the

stipulated tax. What position the}' would have occupied if they had

not undertaken to do a general commission business, and had taken

out no licenses therefor, but had simply transacted business for non-

resident principals, is an entirely different question, which does not

arise upon tliis record.

The judgment of the Supreme Court is Affirmed}

Mr. Justice Harlan dissenting. It seems to me that tlie opinion

and judgment in this case are not in harmony with numerous decisions

of this court. I do not assume that the court intends to modify or

overrule any of those cases, because no such purpose is expressed.

1 Compare Bate/nan v. West Star, Co., 20 So. W. Rep. 931 (Tex. 1892).— Ed.
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And 3et I feel sure that the present decision will be cited as having

that effect. . . . [Here follows a statement of several cases in this

court.]

The principles announced in these cases, if fairly applied to the pres-

ent case, ought, in my judgment, to have led to a conclusion different

from that reached by the court. Ficklen took out a license as merchan-

dise broker, and gave bond to make a return of the gross commissions

earned by him. His commissions in 1S87 were wholly derived from

interstate business, that is, from mere orders taken in Tennessee for

goods in other States, to be shipped into that State when the orders

were forwarded and filled. He was denied a license for 1888 unless he

first paid two and a half per cent on his gross commissions. And the

court holds that it was consistent with the Constitution of the United

States for the local authorities of the Taxing District of Shelby Count\''

to make it a condition precedent of Ficklen's right to a license for 1888

that he should pay the required per cent of the gross commissions earned

b}' him in 1887 in interstate business. This is a very clever device to

enable the Taxing District of Shelby County to sustain its government
by taxation upon interstate commerce. If the ordinance in question

had, in express terms, made the granting of a license as merchandise

broker depend upon the payment by the applicant of a given per cent

upon his earnings in the previous year in interstate business, the court,

I apprehend, would not have hesitated to pronounce it unconstitutional.

But it seems that if the local authorities are discreet enough not to in-

dicate in the ordinances under wliich they act their purpose to tax inter-

state business, they may successfull}' evade a constitutional provision

designed to relieve commerce among the States from direct local bur-

dens. The bond which Ficklen gave should not, in my opinion, be
construed as embracing his commissions earned in business, upon which
no tax can be constitutionally imposed by a State. . . .

MONONGAHELA, etc. COMPANY v. UNITED STATES.

Supreme Court of the United States. 1893.

[148 U. 5. 312.]i

By an Act of Congress of Aug. 11, 1888, the Secretary of War
was authorized to purchase at a specified price the Upper Lock and
Dam, with their appurtenances, of the plaintiff, incorporated in 183G,

under the laws of Pennsylvania. These were a part of the improve-
ments in the waterway on the Monongahela River between Pittsburgli

in Pennsylvania and a point near Morgantown in West Virginia. If

no voluntary purchase could be made on these terms, the Secretary

^ The statement of facts is shortened — Ed.

VOL. 11.— 61
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was directed to obtain the lock and dam with their appurtenances by

condemnation proceedings under a certain law of Penns} Ivania. But
jurisdiction was given to the Circuit Court of the United States for the

Western District of Pennsylvania, with a right of appeal by either

party to the Supreme Court of the United States. It was provided,

however, that in estimating damages the franchise to collect tolls

should not be estimated. Congress, in 1881, made a grant of money
to aid in these improvements, conditioned upon the building of the lock

and dam in question.

Condemnation proceedings were had and compensation was fixed,

omitting all consideration of the franchises to take tolls. On an appeal

and a new trial, under the Pennsylvania law, jur^- being waived, the

court found about the same amount due " not considering or estima-

ting in this decree the franchise of this company to collect tolls." The
plaintiff brought the case to the Supreme Court both b^- writ of error

and appeal.

3l7'. AttoTiiey- General and Mr. Solicitor- General^ for appellees and

defendants in error; Mr. C. Newell and 3Ir. D. T. Watson, also filed

a brief for appellee.

Mr. Justice Brewer, after stating the case, delivered the opinion of

the court.

It appears from the foregoing statement that the Monongahela Com-
pany had, under express authority from the State of Pennsylvania,

expended large sums of mone}' in improving the Monongahela River,

by means of locks and dams ; and that the particular lock and dam in

controversy were built not only by virtue of this authority from the

State of Pennsylvania, but also at the instance and suggestion of the

United States. By means of these improvements, the Monongahela

River, which theretofore was only navigable for boats of small tonnage,

and at certain seasons of tlie year, now carries large steamboats at all

seasons, and an extensive commerce by means thereof. The question

presented is not whether the United States has the power to condemn
and appropriate this property of the Monongahela Compan}, for that

is conceded, but how much it must pa}" as compensation therefor.

[Here follow observations on the limitations of the Right of P^minent

Domain, which are placed in a footnote.*]

1 [Brewer, J.] Obviously, this question, as all others which run aloiij^ the line of

the extent of tlie protection the imlividual has under the Constitution .against the de-

mands of the government, is of importance ; for in any society the fulness and suf-

ficiency of the securities which surround the individual in tlie use and enjoyment of

his property constitute one of the most certain tests of the character and value of

the government. The first ten amendments to the Constitution, adopted as tliey were

soon after the adoption of the Constitution, are in the nature of a bill of rights, and

were adopted in order to quiet the apprehension of many, that without some such

declaration of rights the government would nssume, and might be held to possess,

the power to trespass upon those rights of persons and property which by the Decla-

ration of Independence were affirmed to be unalienable rights.

In the case of Sinnickson v. Johnson, 17 N. J. L. (2 Harr.) 129, 145, cited in the

case of PumpeUij v. Green Bny Company, 13 Wall. 166, 178, it was said that "this
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B}- this legislation, Congress seems to have assumed the right to

determine what shall be the measure of compensation. But this is a

judicial and not a legislative question. The legislature may determine

power to take private property reaches back of all coustitutioual provisions ; and it

seems to have been considered a settled principle of universal law that the right to

compensation is an incident to the exercise of that power; that the one is so insepa-

rably connected with the other, that they may be said to exist not as separate and dis-

tinct principles, but as parts of one and the same principle." And in Gardner v.

Neirhurgh, 2 Johns. Ch. 162, Chancellor Kent affirmed substantially the same doctrine.

And in this there is a natural equity which commends it to every one. It in no wise

detracts from the power of the public to take whatever may be necessary for its u.ses;

while, on the other hand, it prevents the public from loading upon one individual more

than his just share of the burdens of government, and says that wlien he surrenders

to the public something more and different from that which is exacted from other

members of the public, a full and just equivalent shall be returned to him.

But we need not have recourse to this natural equity, nor is it necessary to look

through the Constitution to the affirmations lying behind it in the Declaration of

Independence, for, in this Fifth Amendment, there is stated the exact limitation on

the power of the government to take private property for public uses. And with

respect to constitutional provi.'jions of this nature, it was well said by Mr. Justice

Bradley, speaking for the court, in Boyd v. The United States, 116 U. S. 616, 6-35:

"Illegitimate and unconstitutional practices get their first footing in that way, namely,

by silent appro^cht and slight deviations from legal modes of procedure. This can

only be obviated by adhering to the rule that constitutional provisions for the .security

of person and property should be liberally construed. A close and literal construction

deprives them of half their efficacy, and leads to gradual depreciation of the right, as

if it consisted more in sound than in substance. It is the duty of courts to be watch-

ful for the constitutional rights of the citizen, and against any stealthy encroachments
thereon. Their motto should be obsta principiis."

The language used in the Fifth Amendment in respect to tliis matter is happilv

chosen. The entire amendment is a series of negations, denials of right or power in

the government, the last, the one in point here, being, " Nor shall private propertv be

taken for public use without just compensation." The noun ''compensation," standing

by itself, carries the idea of an equivalent. Thus we speak of damages by way of

compensation, or compensatory damages, as distinguished from punitive or exemplary
damages, the former being the equivalent for the injury done, and the latter imposed
by way of punishment. So that if the adjective " just " had been omitted, and the

provision was simply t^ ,.ioperty should not be taken without compensation, the

natural import of the language would be that the compensation should be the e(|uiva-

lent of the property. And this is made emphatic by the a'ljective "just." There can,

in view of the combination of tho.«e two words, be no doubt that the compensation
must be a full and perfect equivalent for the property taken. And this just compen-
sation, it will be noticed, is for the property, and not to the owner. Every other clause
in this Fifth Amendment is personal. " No person shall be held to answer for a capi-

tal, or otherwise infamous crime," etc. Instead-of continuing that form of statement,
and saying that no person shall be deprived of his property without just compensation,
the personal element is left out, and the "just compen.sation " is to be a full equivalent
for the property taken. This excludes the taking into account, as an element in the

compensation, any supposed benefit that the owner may receive in common with all

from the public uses to which his private property is appropriated, and leaves it, to

stand as a declaration, that no private property shall be appropriated to public uses

unless a full and exact equivalent for it be returned to the owner.
We do not in this refer to the case where only a portion of a tract is taken, or

express any opinion on the vexed question as to the extent to which the benefits or

injuries to the portion not taken may be brought into consideration. This is a ques-

tion which may arise possildy in this case, if the seven locks and dams belonging to
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what private property is needed for public purposes — that is a ques-

tion of a political and legislative character ; but when the taking has

been ordered, then the question of compensation is judicial. It does

not rest with the public, taking the property-, through Congress or the

legislature, its representative, to say what ccrapensation shall be paid,

or even what shall be the rule of compensation. The Constitution has

declared that just compensation shall be paid, and the ascertainment

of that is a judicial inquiry. In Charles liiver Bridge v. Warren
Bridge, 11 Pet. 420, 571, Mr. Justice McLean in his opinion, referring

to a provision for compensation found in the charter of the Warren

Bridge, uses this language: "They [the legislature] provide that the

new company shall pay annually to the college, in behalf of the old

one, one hundred pounds. By this provision, it appears that the legis-

lature has undertaken to do what a jury of the country only could con-

stitutionall}' do : assess the amount of compensation to which the

complainants are entitled." See also the following authorities : Com-
monioealth v. Pittsburgh & ConneUsville llailroad, 58 Penn. St. 26, 50

;

Penn. Mailroad v. Bait. & Ohio Railroad, 60 Maryland, 263 ; Isom
V. Mississippi Central Railroad, 36 Mississippi, 300. . . .

We are not, therefore, concluded by the declaration in the Act that

the franchise to collect tolls is not to be considered in estimating the

sum to be paid for the propert}'. . . .

Upon what does the right of Congress to interfere in the matter rest?

Simply upon the power to regulate commerce. . . .

But like the other powers granted to Congress by the Constitution,

the power to regi.iate commerce is sul)ject to all the limitations imposed

by such instrument, and among them is that of the Fifth Amendment,

we have heretofore quoted. Congress has supreme control over the

regulation of commerce, but if, in exercising that supreme control, it

deems it necessary to take private property, then it must proceed sub-

ject to the limitations imposed by this Fifth Amendment, and can take

only on payment of just compensation. The power to regulate com-

merce is not given in any broader terms than that to establish post-

offices and post-roads ; but, if Congress wishes to take private property

upon which to build a post-office, it must either agree upon the price

with the owner, or in condemnation pay just compensation therefor.

And if that property be improved under autliority of a chartei- granted

by the State, with a franchise to take tolls for the use of the improve-

ment, in order to determine the just compensation, such franchise must

be taken into account. Because Congress has power to take the prop-

erty, it does not follow that it may destroy the franchise without com-

pensation. Whatever be the true value of that which it takes from the

individual owner must be paid to him, before it can be said that just

the Navigation Company are so situated as to be fairly considered one property, a mat-

ter in respect to which the record before us furnishes no positive evidence. It seems

to be assumed that each lock and dam by itself constitutes a separate structure and

separate property, and the thoughts we have suggested are pertinent to such a case.
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compensation for the property has been made. And that which is true

in respect to a condemnation of property for a post-office is equally

true when condemnation is sought for the purpose of improving a

natural highwa}'. Suppose, in the improvement of a navigable stream,

it was deemed essential to construct a canal with locks, in order to

pass around rapids or falls. Of the power of Congress to condemn
whatever land may be necessary for such canal, there can be no ques-

tion ; and of the equal necessity of paying full compensation for all

private property' taken there can be as little doubt. If a man's house

must be taken, that must be paid for ; and, if the property is held and
improved under a franchise from the State, with power to take tolls,

that franchise must be paid for, because it is a substantial element in

the value of the property taken. So, coming to the case before us,

while the power of Congress to take this property- is unquestionable,

yet the power to take is subject to the constitutional limitation of just

compensation. It should be noticed that here there is unquestionably

a taking of the property', and not a mere destruction. It is not a case

in which he government requires the removal of an obstruction. What
differences would exist between the two cases, if an}', it is unnecessar}^

here to inquire. All that we need consider is the measure of compen-
sation when the government, in the exercise of its sovereign power,
takes the propert}-.

And here it may be noticed that, after taking this propertj', the

government will have the right to exact tlie same tolls the Navigation
Company has been receiving. It would seem strange that if by assert-

ing its right to take the property, the government could strip it largelv

of its value, destroying all that value which comes from the receipt of

tolls, and, having taken the property at this reduced valuation, imme-
diately possess and enjoy all the profits from the collection of the same
tolls. In other words, by the contention this element of value exists

before and after the ti'-jng, and disappears onlv during the ver}'

moment and process .a taking. Surely, reasoning which leads to such
a result must have some vice, at least the vice of injustice.

Much reliance is placed upon the case of Bridge Company v. United
States, 105 U. 8. 470. But that was a case not of the taking, but of the

destruction, of propert}-. . . .

It is evident, therefore, that the point decided was that Congress had
reserved the right to withdraw its assent to the construction of a bridc^e

on the plan proposed, whenever, in its judgment, such bridge should
become an obstruction to the navigation ; that the Bridge Companv
entered upon the construction of the bridge in the light of this express
reservation, and with the knowledge that Congress might at any time
declare that the bridge constructed as proposed was an obstruction to

navigation ; and tliat Congress, exercising this reserved power, did not
tliereby subject the government to any liability for damages. There
was no taking of private property for public uses ; and while the com-
pany may have been deprived of property, it was deprived by due
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process of law, because deprived under authority of an express reserva-

tion of power. Even this conclusion was reached with strong dissent,

Mr. Justice Miller, Mr. Justice Field and Mr. Justice Bradley dissent-

ing, and each writing a separate opinion. And those opinions only

make more clear the fact that the case was rested in the judgment of

the majorit}' on the effect of the reservation.

In the case at bar there is no such reservation ; there is no attempt

to destroy property ; there is simply a case of the taking b}' the gov-

ernment, for public uses, of the private property of the Navigation

Company. Such an appropriation cannot be had without just compen-
sation ; and that, as we have seen, demands payment of the value of

the property- as it stands at the time of taking.

The theorj' of the government seems to be, that the right of the

Navigation Company to have its property in the river, and the fran-

chises giAcn by the State to take tolls for the use thereof, are con-

ditional onl}', and that whenever the government, in the exercise of its

supreme power, assumes control of the river, it destroys both the right

of the compan}- to have its property there, and the franchise to take

tolls. But this is a misconception. The franchise is a vested right.

The State has power to grant it. It may retake it, as it may take other

private property-, for public uses, upon the payment of just compensa-

tion. A like, though a superior, power exists in the national govern-

ment. It ma}' take it for public purposes, and take it even against the

will of the State ; but it can no more take the franchise which the

State has given than it can any private propert}' belonging to an

individual.

Notice to what the opposite view would lead : A railroad between

Columbus, Ohio, and Harrisburg, Pennsylvania) is an interstate high-

way, created under franchises granted b}' the two States of Ohio and

Pennsj'lvania, franchises not merely to construct, but to take tolls for

the carrying of passengers and freight. In its exercise of supreme

power to regulate commerce, Congress ma}- condemn and take that

interstate highway ; but in the exercise of that power, and in the tak-

ing of such property, may it ignore the franchises to take tolls, granted

by the States, or must it not rather pay for^them, as it pays for the

rails, the bridges, and the tracks? The question seems to carr}' its

own answer. It ma}' be suggested that the cases are not parallel, in

that in the present there is a natural highway ; while in that suggested

it is wholly artificial. But the power of Congress is not determined bj'

the character of the highwa}'. Nowhere in the Constitution is there

given power in terms over highwaj-s, unless it be in that clause to

establish post-offices and post-roads. The power which Congress pos-

sesses in respect to this taking of property springs from the grant of

power to regulate commerce ; and the regulation of commerce implies

as much control, as far-reaching power, over an artificial as over a

natural highway. . . .

It is also suggested that the government does not take this fran-
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chise ; that it does not need an}- authority from the State for the exac-

tion of tolls, if it desires to exact them ; that it only appropriates the

tangible property, and then either makes the use of it free to all, or

exacts such tolls as it sees fit, or transfers the property to a new cor-

poration of its own creation, with such a franchise to take tolls as it

chooses to give. But this franchise goes with the property ; and the

Navigation Company-, which owned it, is deprived of it. The govern-

ment takes it away from the company, whatever use it may make of it

;

and the question of just compensation is not determined by the value

to the government which takes, but the value to the individual from

whom the property is taken ; and when by the taking of the tangible

property the owner is actually de[?rived of the franchise to collect tolls,

just compensation requires payment, not merely of the value of the

tangible property itself, but also of that of the franchise of which he is

deprived.

Another contention is this : First, that the grant of right to the

Navigation Compan}- was a mere revocable license ; secondly, that, if

it was not, there was a right in the State to alter, amend or annul the

charter ; and, thirdl}', that there was, by the 18th section thereof,

reserved the right at any time after twenty-five years from the com-

pletion of the improvement to purchase the entire improvement and

franchise by paying the original cost, together with six per cent interest

thereon, deducting dividends theretofore declared and paid— a pro-

vision changed b}' section 8 of the Act of June 4, 1839, so as to require

a payment of the expenses incurred in constructing and making repairs,

with eight per cent per annum interest. But little need be said in

reference to this line of argument. We do not understand that the

Supreme Court of Pennsylvania has ever ruled that a grant like this

is a mere revocable Ucense. The cases referred to b}- counsel are

those in which there was simply a permit ; but here there was a char-

tered right created, — the right not merely to improve the river, but to

exact tolls for the use of the improvement, — and such right created by

an Act of incorporation, as long ago settled in this court in Dartmouth
College Trustees v. Woodward, 4 Wheat. 518, is a contract which cannot

be set aside b}^ either party to it.

Again, the State has never assumed to exercise any rights reserved

in the charter, or by an}' supplements thereto. So far as the State is

concerned, all its grants and franchises remain unchallenged and undis-

turbed in the possession of the Navigation Company. The State has

never transferred, even if it were possible for it to do so, its reserved

rights to the United States government, and the latter is proceeding

not as the assignee, successor in interest, or otherwise of the State,

but by virtue of its own inherent supreme power. What the State

might or might not do, is not here a matter of question, though doubt-

less the existence of this reserved right to take the property upon
certain specified terms may often, and perhaps in the present case,

materially affect the question of value. And, finally, there is no sug-
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gestion pn the part of Congress, and no profifer in these proceedings,

of payment under the terms of tlie charter and supplementary Act of

1839, and no attempt to ascertain the amount which would be due to

the company in accordance therewith.

These are all the questions presented in this case. Our conclusions

are, that the Navigation Company rightfully placed this lock and dam
in the Monongahela River ; that, with the ownership of the tangible

propert}', legally held in that place, it has a franchise to receive tolls

for its use ; that such franchise was as much a vested right of prop-

ert}' as the ownership of the tangible property ; tliat the right of the

national government, under its grant of power to regulate commerce,

to condemn and appropriate this locR and dam belonging to the Navi-

gation Company, is subject to the limitations imposed by the Fifth

Amendment, that private property shall not be taken for public uses

without just compensation ; that just compensation requires payment

for the franchise to take tolls, as well as for the value of the tangible

property ; and that the assertion by Congress of its purpose to take

the property does not destroy the State franchise.

The judgment, therefore, will be

Reversed, and the case remanded with histructions to grant a new
trial}

Mr. Justice Shiras, having been of counsel, and Mr. Justick Jack-

son, not having been a member of this court at the time of the argu-

ment, took no part in the consideration and decision of this case.

BRENNAN v. TITUSVILLE.

Supreme Court ok the United States. 1894.

[153 U. S. 289.] 2

Error to the Supreme Court of Pennsylvania which had affirmed a

judgment against the plaintiff for violating a city ordinance of the

defendant which is sufficiently stated in the opinion. The plaintiff was

agent of a maker of picture frames and portraits, who was a citizen

and resident of Illinois and doing business there. The agent travelled

about with samples and solicited orders which he sent to his principal,

and the principal shipped the goods to the purchasers.

Mr. Roger Sherman, for plaintiff in error ; Mr. George A. Chase,

for defendant in error.

Mr. Justice Brewer, after stating the case, delivered the opinion

of the court.

The question in this case is whether a manufacturer of goods, which

are unquestionably legitimate subjects of commerce, who carries on his

1 See Stockton v. Bait. Sr N. Y. R. R. Co., 32 Fed. Rep. 9.— Ed.
'^ The statement of facts is shortened. — Ed.
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business of manufacturing in one State can send an agent into another

State to solicit orders for the products of his manufactory without

paying to the latter State a tax for the privilege of thus trying to sell

his goods.

It is true, in the present case, the tax is imposed only for selling to

persons other than manufacturers and licensed merchants ; but if the

State can tax for the privilege of selling to one class, it can for sell-

ing to another, or to all. In either case it is a restriction on the right

to sell, and a burden on lawful commerce between the citizens of two

States. It is as much a burden upon commerce to tax for the privi-

lege of selling to a minister as it is for that of selling to a merchant.

It is true, also, that the tax imposed is for selling in a particular

manner, but a regulation as to the manner of sale, whether by sample

or not, whether by exhibiting samples at a store or at a dwelling-

house, is surely a regulation of commerce. It must be borne in mind

that the goods which the defendant was engaged in selling, to wit,

pictures and picture frames, are open to no condemnation, and are

unchallenged subjects of commerce. There is no charge of dealing

in obscene or indecent pictures, or that the pictures, or the frames,

were in an}' manner dangerous to the health, morals, or general wel-

fare of the community. It must also be borne in mind that the ordi-

nance is not one designed to protect from imposition and wrong either

minors, habitual drunkards, or i>ersons under an}'^ other affliction or

disability. There is no discrimination except between manufacturers

and licensed merchants on the other hand, and the rest of the com-

munity on the other, and unless it be a matter of just police regula-

tion to tax for the privilege of selling to manufacturers and merchants,

it cannot be to tax for the privilege of selling to the rest of the com-
munit}'. The same observation ma^- also be made in respect to the

places and manner in which the sales were charged to have been made.

It is as much within the scope of the police power to restrain parties

from going to a store or manufactory as from going to a dwelling-

house for the purposes of making a sale. We do not mean to say that

none of these matters to which we have referred to are within the

reach of the police power ; but simply that the conditions on tlie one

side are no more within its reach than those on the other, so that if,

under the excuse of an exercise of the police power, this ordinance

can be sustained, and sales in the manner therein named be restricted,

b}' an equally legitimate exercise of that power almost any sale could

be prevented.

But again, this license does not purport to be exacted in the exercise

of tlie police, but rather of the taxing power. The statute under

which the ordinance in question was passed is found in Laws of

Pennsylvania, 1874, pages 230 to 271. Clause 4 of section 20, page

239, grants authority "to lev}- and collect license Uixos on . . . liaw-

kers, pedlers, . . . merchants of all kinds, . . . and regulate the same
b}' ordinance."
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The ordinance itself is entitled " An ordinance to provide for the

levy and collection for general revenue purposes of annual license

taxes in the city of Titusville," and the special section requires a

license for transacting business, the license being graded in amount

by the time for which it is obtained. This license, therefore, the

failure to take out which is the offence complained of, and for which

defendant was sentenced, is a license for " general revenue purposes"

within the very declarations of the ordinance. Even if those decla-

rations had been the reverse, and the license in terms been declared

to be exacted as a police regulation, that would not conclude this ques-

tion, for whatever may be the reason given to justify, or the power

invoked to sustain the Act of the State, if that Act is one which

trenches directly upon that which is within the exclusive jurisdiction

of the national government, it cannot be sustained. Thus, in Neio

Orleans Gas Co. v. Loxiisiaim Light Co.., 115 U. S. 650, 661, this

court, by Mr. Justice Harlan, said

:

" Definitions of the police power must, however, be taken, subject

to the condition that the State cannot, in its exercise, for any purpose

whatever, encroach upon the powers of the general government, or

rights granted or secured by the supreme law of the land.

" Illustrations of interference with the rightful authority of the gen-

eral government by State legislation which was defended upon the

ground that it was enacted under the police power, are found in cases

where enactments concerning the introduction of foreign paupers, con-

victs, and diseased persons, were held to be unconstitutional, as con-

flicting, bv their necessar3' operation and effect, with the paramount

authority of Congress to regulate commerce with foreign nations, and

among the several States. In Henderson, &c. v. Mayor of Nexo York,

92 U. S. 259, the court, speaking by Mr. Justice Miller, while de-

clining to decide whether in the absence of action by Congress, the

States can, or how far they may, by appropriate legislation, protect

themselves against actual paupers, vagrants, criminals, and diseased

persons, arriving from foreign countries, said, that no definition of the

police power, and ' no urgency for its use can authorize a State to

exercise it in regard to a subject matter which has been confided ex-

clusively to the discretion of Congress by the Constitution,' p. 271.

C/ty Lung v. Freeman, 92 U. S. 275. And in Bailroad Co. v.

Husen, 95 U. S. 465, Mr. Justice Strong, delivering the opinion of

the court, said that ' the police power of a State cannot obstruct

foreign commerce or interstate commerce beyond the necessity for its

exercise ; and, under color of it, objects not within its scope cannot

be secured at the expense of the protection afforded by the Federal

Constitution,' pp. 473, 474." . . . [Here follow passages to the same

effect from other cases.]

Because a license may be required in the exercise of the police

power, it does not follow that every license rests for its validity upon

such police power. A State may legitimately make a license for the
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privilege of doing a business one means of taxation, and that such was

the purpose of this ordinance is obvious, not merely from the fact that

in the title it is declared to be for general " revenue purposes," but also

from the further fact that, so far as we are informed by any quotation

from or references to any part of the ordinance, there is no provision

for any supervision, control, or regulation of any business for which

b}- the ordinance a license is required. In other words, so far as this

record discloses, this ordinance sought simply to make the various

classes of business named therein pay a certain tax for the general

revenue of the city.

Even if it be that we are concluded by the opinion of the Supreme

Court of the State that this ordinance was enacted in the exercise of

the police power, we are still confronted with the difficult question as

to how far an Act held to be a police regulation, but which in fact

affects interstate commerce, can be sustained. It is undoubtedly true

that there are many police regulations which do affect interstate com-

merce, but which have been and will be sustained as clearly within

the power of the State ; but we think it must be considered, in view

of a long line of decisions, that it is settled that nothing which is a

direct burden upon interstate commerce can be imposed b}' the State

without the assent of Congress, and that the silence of Congress in

respect to an}- matter of interstate commerce is equivalent to a decla-

ration on its part that it should be absolutely free.

That this license tax is a direct burden on interstate commerce is

not open to question. . . . [Here follows a statement, with quotations,

of several cases.]

Within the reasoning of these cases it must be held that the license

tax imposed upon the defendant was a direct burden on interstate

commerce, and was, therefore, beyond the power of the State.

The case of Ficklen v. Shelby County^ 145 U. S. 1, is no depar-

ture from the rule of decision so firmly established b}' the prior cases.

At least, no departure was intended, though as shown by the division

in the court, and by the dissenting opinion of Mr. Justice Harlan, the

case was near the boundary line of the State's power. . . .

The tax imposed was for the privilege of doing a general commis-

sion business within the State, and whatever were the results pecu-

niarily to the licensees, or the manner in which they carried on
business, the fact remained unchanged that the State had, for a

stipulated price, granted them this privilege. It was thought b}* a

majorit}^ of the court that to release them from the obligations of their

bonds on account of the accidental results of the year's business was
refining too much, and that the plaintiffs who had sought the privi-

lege of engaging in a general business should be bound by the con-

tracts which they had made with the vState therefor. In the opinion

in that case, by the Chief Justice, the authorities wliich are referred to

in this opinion were cited, and the general rule was announced as is

here stated. "We only refer thus at length to that case to show the
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distinction between it and this case, and to notice that in the opinion

was reaffirmed the proposition that " no State can levy a tax on inter-

state commerce in any form, whether by wa}' of duties laid on the

transportation of the subjects of that commerce, or on the receipts

derived from that transportation, or on the occupation or business of

carrying it on."

For these reasons the judgment of the Supreme Court of the State

of Pennsylvania is lieversed^

In LuxtOHY. The North Biver Bridge Co., 153 U. S. 525 (1894),

on error to the United States Circuit Court for New Jersey, the de-

fendant, incorporated by Act of Congress of Jul}- 11, 1890, petitioned,

under the statute, for commissioners to assess damages for taking

land for the approaches to its bridge across the Hudson and North

river, between New York and New Jerse}-. The commissioners were

appointed and made an award. The plaintiff in error objected to

accepting the award, alleging the unconstitutionality of the Act ; but

the court gave judgment against her.

Mr. Justice Gray, after stating the case, delivered the opinion of

the court.

The validity' of the Act of Congress incorporating the North River

Bridge Company rests upon principles of constitutional law, now
established beyond dispute.

The Congress of the United States, being empowered by the Con-

stitution to regulate commerce among the several States, and to pass

all laws necessary or proper for carrying into execution an}- of the

powers specifically conferred, may make use of any appropriate means

for this end. . . . Congress, therefore, may create corporations as appro-

priate means of executing the powers of government, as, for instance, a

bank for the purpose of carrying on the fiscal operations of the United

States, or a railroad corporation for the purpose of promoting com-

merce among the States. 3IcCulloch v. llaryland, 4 Wlieat. 316,

411, 422 ; Osboni v. Bank of United States, 9 Wheat. 738, 861, 873
;

Pacific Railroad Removal Cases, 115 U. S. 1, 18 ; California v.

Pacific Railroad, 127 U. S. 1, 39. Congress has likewise the power,

exercised earl^- in this century by successive Acts in the case of tlie

Cumberland or National Road from the Potomac across the AUeghe-

nies to the Ohio, to authorize the construction of a public highwa}'

connecting several States. See Indiana v. United States, 148 U. S

148. And whenever it becomes necessary, for the accomplishment of

1 In Com. V. Harmel, 30 Atl. Rep. 1036 (Pa. 1895), the court (Williams, J.), after

referring to the case in the text, remarks :
" We suhmit, witli great respect, that the

control of no branch of retail trade has been confided exclusively to Congress by the

Constitution, and that the interstate commerce clause was never intended to do more
than keep the great channels of commerce ojien, and to guard against such obstruc-

tions as State custom-houses. State inspections. State taxes, and the like, on goods

passing from manufacturer or wholesaler in one State to retail dealer or consumer in

another."— Ed.



NOTE TO BRENNAN v. TITUSVILLE (p. 2161).

In the case of Emert v. Missouri, decided by the Supreme Court of the United

States on March 4, 1895 (too late for insertion in this book), on error to tlie Supreme

Court of Missouri (103 Mo. 241), a statute of tliat State was upheld wliich required

peiliers to take out a license, and provided that there be " levied and paid on all

pedlers' licenses a State tax " of varying amounts ; in such a case as this, twenty

dollars for every period of six months. The statute also allowed a county tax of an

equal amount. The defendant had been convicted, under this statute, of selling a

sewing-machine without a license, as agent for the Singer Manufacturing Company,
a New Jersey corporation. In the course of a unanimous opinion, Gkay, J., for the

court, said :
" The defendant's occupation was offering for sale and selling sewing-

machines, by going from place to place in the State of Missouri, in a wagon, with-

out a license. There is nothing in the case to show that he ever offered for sale

any machine that he did not have with him at the time. His dealings were neither

accompanied nor followed by any transfer of goods, or of any order for their trans-

fer, from one State to another; and were neither interstate commerce in themselves,

nor were they in any way directly connected with such commerce. The only busi-

ness or commerce in which he was engaged was internal and domestic; and, so far

as appears, the only goods in which he was dealing had become part of the mass of

property within tlie State. Both the occupation and the goods, therefore, were sub-

ject to tlie taxing power, and to the police power, of the State.

"The statute in question is not part of a revenue law. It makes no discrimina-

tion between residents or products of Missouri and those of other States; and mani-

fests no intention to interfere, in any way, with interstate commerce. Its object, in

requiring peddlers to take out and pay for licenses, and to exhibit their licenses, on

demand, to any peace officer, or to any citizen householder of the county, appears to

have been to protect the citizens of the State against the cheats and frauds, or even

thefts, which, as the experience of ages has shown, are likely to attend itinerant and
irresponsible peddling from place to place and from door to door.

" If this question were now brought before this court for the first time, there could

hardly be a doubt of the validity of the statute. But it is not a new question in this

court. The decision at October term, 1879, in tlie case reported as Macliine Co. v.

Gdfje, 100 U. S. 676, affirming the judgment of the Supreme Court of Tennessee in

Howe Machine Co. v. Gage, 9 Baxter, 518, is directly in point."

The examination of the earlier and later cases, which follows the foregoing pass-

age, is instructive.— Ed.
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an}- object within the authorit}' of Congress, to exercise the right of

eminent domain and take private lands, making just compensation to

the owners, Congress may do this, with or without a concurrent Act

of the State in which the lands lie. Vcm BrocMin v. Tennessee, 117

U. S. 151, 154, and cases cited; Cherokee Nation v. Kansas Hailway,

135 U. S. 641, 656.

From these premises, the conclusion appears to be inevitable that,

although Congress may, if it sees fit and as it has often done, recognize

and approve bridges erected b}' authority of two States across navi-

gable waters between them, it may, at its discretion, use its sovereign

powers, directly or through a corporation created for that object, to

construct bridges for the accommodation of interstate commerce b}*

land, as it undoubtedl}' ma}- to improve the navigation of rivers for

the convenience of interstate commerce bj- water. 1 Hare's Constitu-

tional Law, 248, 249. See Acts of July 14, 1862, c. 167; 12 Stat.

569 ; February 17, 1865, c. 38; 13 Stat. 431 ; July 25, 1866, c. 246;

14 Stat. 244
;" March 3, 1871, c. 121, § 5 ; 16 Stat. 572, 573 ; June 16,

1886, c. 417; 24 Stat. 78.

Tlie judicial opinions cited in support of the opposite view are not,

having regard to the facts of the cases in which the}' were uttered, of

controlling weight.

Mr. Justice McLean, indeed, in an opinion delivered by him in the

Circuit Court, by which a bill by the United States to restrain the con-

struction of a bridge across the Mississippi River was dismissed, no

injury to property of the United States and no substantial obstruction

to navigation being shown, and there having been no legislation by

Congress upon the subject, took occasion to remark that " neither

under the commercial power, nor under the power to estal)lish post

roads, can Congress construct a bridge over a navigable water ;
" that

" if Congress can construct a bridge over a navigable water, under the

power to regulate commerce or to establish post roads, on the same
principle it may make turnpike or railroads throughout the entire

country;" and that " the latter power has generally l:)een considered

as exhausted in the designation of roads on which the mails are to be

transported ; and the former by the regulation of commerce upon the

high seas and upon our rivers and lakes." United States v. Hailroad

Bridge Co., 6 McLean, 517, 524, 525.

The same learned justice repeated and enlarged upon that idea in his

dissenting opinion in Penyisylvania v. Wheeling Bridge, 18 How. 421,

442, 443, where, after the Wheeling Bridge, constructed across the

Ohio River under an Act of the State of Virginia, had by a decree of

this court, at the suit of the State of Pennsylvania, been declared to be

in its then condition an unlawful obstruction of the navigation of the

river, and in conflict with the Acts of Congress regulating such navi-

gation, and therefore ordered to be elevated or abated, Congress

passed an Act, declaring the bridge to be a lawful structure in its then

position and elevation, establishing it as a post road for the passage
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of the mails of the United States, authorizing the corporation to have

and maintain tlie bridge at that site and elevation, and requiring the

captains and crews of all vessels and boats navigating the river to

regulate the use thereof, and of an3' pipes or chimne3's belonging

thereto, so as not to interfere with the elevation and construction of

the bridge. Act of August 31, 1852, c. Ill, §§ 6, 7; 10 Stat. 112.

But the majority of this court in that case held that "the Act of

Congress afforded full autl^ority to the defendants to reconstruct the

bridge." 18 How. 436. Mr. Justice Nelson, in delivering its opinion

said :
" We do not enter upon the question, whether or not Congress

possess the power, under the authoritj* of the Constitution to establish

post offices and post roads, to legalize this bridge ; for, conceding that

no such powers can be derived from this clause, it must be admitted

that it is, at least, necessarily included in the power conferred to

regulate commerce among the several States. The regulation of

commerce includes intercourse and navigation, and, of course, the

power to determine what shall or shall not be deemed in judgment of

law an obstruction to navigation ; and that power, as we have seen,

has been exercised consistently with the continuance of the bridge."

18 How. 431. And Mr. Justice Daniel, in a concurring opinion, sus-

taining the validity of the Act of Congress, said: " The}' have regu-

lated this matter upon a scale by them conceived to be just and im-

partial, with reference to that commerce which pursues the course of

the river, and to that which traverses its channel, and is broadly dif-

fused through the countr}-. The}- have at the same time, by Avhat they

have done, secured to the government, and to the public at large, the

essential advantage of a safe and certain transit over the Ohio." 18

How. 458. A similar decision was made in The Clinton Bridge, 10

Wall. 454. See also Mil/er v. New York; 109 U. S. 385.

In the cases, cited at the bar, of The Passaic Bridges, 3 Wall,

appx. 782, decided by Mr. Justice Grier in the Circuit Court, and of

Oilman v. Philadelphia, 3 Wall. 713, and WrigJit v. Nagle, 101 U. S.

791, in this court, the bridge in question had been erected under

authority of a State and was wholly within tlie State, and no question

arose, or was considered, as to the power of Congress, in regulating

interstate commerce, to authorize the erection of bridges between two

States.

But in Stockton v. Baltimore & Nero York Railroad, 32 Fed. Rep.

9, Mr. Justice Bradley, sitting in the Circuit Court, upheld the con-

stitutionality of the Act of Congress of June 16, 1886, c. 417, author-

izing a corporation of New York and one of New Jersc}' to build and

maintain a bridge, as therein directed, across the Staten Island Sound

or Arthur Kill. 24 Stat. 78. The reasons upon which the decision in

that case rested were, in substance, the same as were stated b}- that

eminent judge in two opinions afterwards delivered by him in behalf of

this court, in which the power of Congress, by its own legislation, to

confer original authority to erect bridges over navigable waters, when-
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ever Congress considers it necessary to do so to meet the demands of

interstate commerce by land, is so clearl}- demonstrated as to render

fiirtlier discussion of the subject superfluous.

In Willamette Bridge v. HnUli^ 125 U. S. 1, in which it was held

that section 2 of the Act of February 14, 1859, c. 33 (11 Stat. 383),

for the admission of Oregon into the Union, providing that " all the

navigable waters of the said State shall be common highwaj's, and
forever free, as well to the inhabitants of said State as to all other

citizens of the United States," did not prevent the State, in the absence

of legislation b^- Congress, from authorizing the erection of a bridge

over such a river, Mr. Justice Bradle}-, speaking for the whole court,

said :
" And although, until Congress acts, the States have the plenar}^

power supposed, yet, when Congress chooses to act, it is not concluded

by anythhig that the States, or that individuals b}' its authority or

acquiescence, have done, from assuming entire control of the matter,

and abating an}- erections that ma}- have been made, and preventing

any others from being made, except in conformity with such regula-

tions as it may impose. Tt is for this reason, namely, the ultimate

(though yet unexerted) power of Congress over the whole subject-

matter, that the consent of Congress is so frequently asked in the

erection of bridges over navigable streams. It might itself give

original authority for the erection of such bridges, when called for by
the demands of interstate commerce by land ; but in many, perhaps the

majority of cases, its assent only is asked, and the primary authority

is sought at the hands of the State." 125 U. S. 12, 13.

In California v. Pacific Railroad, V21 U. S. 1, it was directly

adjudged that Congress has authority, in the exercise of its power to

regulate commerce among the several States, to authorize corporations

to construct railroads across the States, as well as the Territories of the

United States ; and Mr. Justice Bradley, again speaking for the court,

and referring to the Acts of Congress establishing corporations to build

railroads across the continent, said :
" It cannot at the present day be

doubted that Congress, under the power to regulate commerce among
the several States, as well as to provide for postal accommodations and
military exigencies, had authority to pass these laws. The power to

construct, or to authorize individuals or corporations to construct,

national highways and bridges from State to State, is essential to the

complete control and regulation of interstate commerce. Without
authority in Congress to establish and maintain such highwavs and
bridges, it would be without authority to regulate one of the most im-

portant adjuncts of commerce. This power in former times was
exerted to a very limited extent, the Cumberland or National Road
being the most notable instance. Its exertion was but little called for,

as commerce was then mostly conducted by water, and man}- of our

statesmen entertained doubts as to the existence of the power to estao-

lish ways of communication by land. But since, in consequence of the

expansion of the country, the multiplication of its products, and the
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invention of railroads and locomotion by steam, land transportation

has so vastl}' increased, a sounder consideration of tlie subject has

prevailed, and led to the conclusion that Congress has plenar}' power

over the whole subject. Of course, the authority of Congress over the

Territories of the United States and its power to grant franchises

exercisable therein, are, and ever have been, undoubted. But the

wider power was ver}' freely exercised, and much to the general satis-

faction, in the creation of the vast system of railroads connecting the

East with the Pacific, traversing States as well as Territories, and

employing the agency of State as well as Federal corporations. 127

U. S. 39, 40.

The Act of Congress now in question declares the construction of

the North River Bridge between the States of New York and New
Jersey to be "in order to facilitate interstate commerce;" and it

makes due provision for the condemnation of lands for the construc-

tion and maintenance of the bridge and its approaches, and for just

compensation to the owners, which has been accordingly- awarded to

to the plaintiff in error.

In the light of the foregoing principles and authorities, the objec-

tion made to the constitutionalit}* of this Act cannot be sustained.

Judgment affirmed.

COVINGTON AND CINCINNATI BRIDGE CO. v. KENTUCKY.

Supreme Court of the United States. 1894.

[154 U. S. 204.] 1

Error to the Kentucky Court of Appeals. The plaintiff in error

incorporated by Kentucky in February, 1846, was indicted for collect-

ing illegal tolls, and for other acts in violation of a Kentucky statute of

1890. The Act of incorporation, hy its third section, required a con-

firmation of the Act by Ohio, before books of subscription were opened.

By its eightli section it gave the company the right to fix and collect

tolls, with a duty of making certain returns to the Legislature of Ken-

tucky, and of reducing rates, if necessary, so as to keep the net profits

at a specified amount. In March, 1846, the company was incorporated

by the Legislature of Ohio " with the same franchises, rights, and

privileges, and subject to the same duties and liabilities" specified in

the Kentucky incorporation ; and with a further proviso that " nothing

herein contained shall be construed to take away the jurisdiction of this

State to the centre of the said bridge, nor in anywise to acknowledge the

jurisdiction of the Commonwealth of Kentucky this side of the said

centre." The Ohio Legislature in March, 1850, gave power to condemn

1 The statement of facts is shortened. — Ed.
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the necessaiy lands on the Ohio side. The Legislature of Kentucky
afterwards, by four statutes, in 1856, 1858, 1861, and 1865, authorized

the increase of capital stock, and the issue of preferred stock, and
by the last of these Acts reserved the right to change, alter, or amend
the original charter, " but not so as to abridge, alter, or injure legal or

equitable rights acquired thereunder ;
" but tliis reservation was re-

pealed almost immediatel}', in the same 3-ear. Bj' Act of Congress of

February- 16, 1865, the bridge was declared to be a lawful structure

and a post road for the conveyance of the mails of the United States.

13 Stat. 431. The bridge was completed and opened for travel

January 1, 1867.

In March, 1890, the Legislature of Kentuciv}' passed an Act fixing

maximum rates of toll, requiring the issue of tickets which should be

good in either direction, the keeping of an office, in Kentuck}', con-

stantly open, and the conspicuous posting of the schedule of tolls.

The company failed to obey this last statute, and was indicted there-

for. On demurrer to the indictment, accompanied b}- a statement of

facts, the demurrer was sustained. The Court of Appeals reversed the

judgment, and the case was thereupon heard below, without a jury.

Judgment was given against the compan}', and was affirmed b}' the

Court of Appeals : and, thereupon, the case was brought to this court

by writ of error.

Mr. Solicitor- General ^ovp\?dni\ftm evYOv ] Mr. Williayyi M. Ramsey^
Mr. James W. Bryan, Mr. John F. Fisk, and Mr. Charles H. Fisk
were with him on his brief. Mr. William J. Hendrick., Attorne}--

General of the State of Kentucky, and Mr. Willia7n Goebel.^ for defend-

ant in error.

Mr. Justice Brown, after stating the case, delivered the opinion of

the corrt.

This case involves the power of a State to regulate tolls upon a

bridge connecting it with another State, without the assent of Con-
gress, and without the concurrence of such other State in the proposed
tariff.

The right of the Commonwealth of Kentucky to prescribe a schedule

of chai'ges in this instance is contested, not only upon the ground tiiat

such regulation is an interference with interstate commerce, but upon
the further ground that it impairs the obligation of the contract con-

tained in the original charter of the compan}-.

The power of Congress over commerce between the States, and the

correspondiug power of individual States over such commerce have
been the subject of such frequent adjudication in this court, and the

relative powers of Congress and the States with respect thereto are so

well defined, that each case, as it arises, must be determined upon
principles already settled, as falHug on one side or the other of the line

of demarcation between the powers belonging exclusively to Congress,

and those in whicli the action of the State may be concurrent. The
adjudications of this court witli respect to the power of the States over

VOL II.— 62



2166 COVINGTON, ETC. BRIDGE CO. V. KENTUCKY. [CHAP. X.

the general subject of commerce are divisible into three classes. First,

those in which the power of the State is exclusive ; second, those in

which the States may act in the absence of legislation b}- Congress
;

third, those in which the action cf Congress is exclusive, and the States

cannot interfere at all.

The first class, including all those wherein the States have plenary

power, and Congress lias no right to interfere, concern the strictl}'

internal commerce of the State, and while the regulations of the State

may affect interstate commerce indirectl}-, their bearing upon it is so

remote that it cannot be termed in any just sense an interference.

Under this power, the States may authorize the construction of high-

ways, turnpikes, railways, and canals between points in the same
State, and regulate the tolls for the use of the same. Railroad v.

Maryland, 21 Wall. 456 ; and may authorize the building of bridges

over non-navigable streams, and otherwise regulate the navigation of

the strictl}' internal waters of the State, — such as do not, b}' them-

selves or by connection with other waters, form a continuous highway

over which commerce is or may be carried on with other States or for-

eign countries. Veazie v. 3Ioo7; 14 How. 568; The Montello, 11

Wall. 411 ; s. c. 20 Wall. 430. This is true notwithstanding the fact

that the goods or passengers carried or travelling over such highway

between points in the same State may ultimately be destined for other

States, and, to a slight extent, the State regulations may be said to

interfere with interstate commerce. The States may also exact a

bonus, or even a portion of the earnings of such corporation, as a con-

dition to the granting of its charter. Society for Savings v. Coite, 6

AVall. 594 ; Provident Institution v. Massachusetts, 6 Wall. 611 ; Ham-
ilton Company v. Massachusetts, 6 Wall. 632 ; Railroad Company v.

Maryland, 21 Wall. 456; Ashley v. Ryan, 153 U. S. 436.

Congress has no power to interfere with police regulations relating

exclusively to the internal trade of the States, United States v. Dewitt,

9 Wall. 41 ; Patterson v. KentucJcy, 97 U. S. 501, nor can it by exact-

ing a tax for carrying on a certain business therebj'^ authorize such

business to be carried on within the limits of a State. License Tax
Cases, 5 W^all. 462, 470, 471. The remarks of the Chief Justice in

this case contain the substance of the whole doctrine :
" Over this,"

(the internal) " commerce and trade, Congress has no power of regula-

tion nor any direct control. Tliis power belongs exclusively to the

States. Ko interference bj' Congress with the business of citizens

transacted within a State is warranted by the Constitution, except such

as is strictly incidental to tlie exercise of powers clearly granted to the

legislature. The power to authorize a business within a State is plainly

repugnant to the exclusive power of the State over the same subject."

It was at one time thought that the admiralty jurisdiction of the

United States did not extend to contracts of affreightment between

ports of the United States, though the voyage were performed upon

navigable waters of the United States. Allen v. Newberry, 21 How.
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244. But later adjudications have ignored this distinction as applied

to those waters. The Belfast^ 7 Wall. 624, 641 ; The Lottavxinna^ 21

Wall. 558, 587 ; Lord v. Steamship Co., 102 U. S. 541.

Under this power the States may also prescribe the form of all com-

mercial contracts, as well as the terms and conditions upon which the

internal trade of the State may be carried on. The Trade Mark Cases,

100 U. S. 82.

Within the second class of cases— those of what may be termed

concurrent jurisdiction — are embraced laws for the regulation of

pilots: Cooley v. Pldladelphia Board of Wardens, 12 How. 299;

Steamship Company v. Joliffe, 2 Wall. 450 ; Ex parte McXiel, 13

Wall. 236 ; Wilson v. 3IcJVamee, 102 U. S. 572 ;
quarantine and

inspection laws and the policing of harbors : Gibbons v. Ogden, 9

Wheat. 1, 203; City of New York v. Miln, 11 Pet. 102; Turner

V. Maryland, 107 U. S. 38 ; Morgan Steamship Co. v. Louisiana, 118

U. S. 455 ; the improvement of navigable channels: County of Mobile

V. Kimball, 102 U. S. 691 ; Escanaba Co. v. Chicago, 107 U. S. 678
;

Hnsex. Glover, 119 U. S. 543; the regulation of wharfs, piers, and

docks : Cannon v. New Orleans, 20 Wall. 577 ; Packet Company v.

Keokuk, 95 U. S. 80 ; Packet Company v. St. Louis, 100 U. S. 423
;

Packet Company v. Catlettsburg , 105 U. S. 559 ; Transjyortation Com-
pany v. Parkersburg, 107 U. S. 691 ; Ouachita Packet Co. \. Aiken,

121 U. S. 444; the construction of dams and bridges across the navi-

gable waters of a State : Willson v. Plackbird Creek 3Iars7i Co., 2

Pet. 245; Cardwell \. American Bridge Co., 113 U. S. 205; Pound
V. Turck, 95 U. S. 459 ; and the establishment of ferries : Conicay v.

Taylor's Executors, 1 Black, 603.

Of this class of cases it was said by Mr. Justice Curtis in Cooley v.

Board of Wardens, 12 How. 299, 318 :
" If it were admitted that the

existence of this power in Congress, like the power of taxation, is com-

patible with the existence of a similar power in the States, then it

would be in conformity with the contemporary exposition of the Con-
stitution (Federalist, No. 32), and with the judicial construction,

given from time to time b}' this court, after the most deliberate consid-

eration, to hold that the mere grant of such a power to Congress did

not imply a prohibition on the States to exercise the same power ; that

it is not the mere existence of such a power, but its exercise b}- Con-
gress, which may be incompatible with the exercise of the same power
by the States, and that the States may legislate in the absence of Con-

gressional regulations." See also Sturges v. Crowninshield, 4 AVheat.

122, 193. But even in the matter of I)uilding a bridge, if Congress chooses

to act, its action necessarily supersedes the action of the State. Penn-
sylvania V. Wheeling and Belmont Bridge Co., 18 How. 421. As
matter of fact, the building of bridges over waters dividing two States

is now usually done by Congressional sanction. Under this power the

States may also tax the instruments of interstate commerce as it taxes

other similar property, provided such tax be not laid upon the com-
merce itself.



2168 COVINGTON, ETC. BKIDGE CO. V. KENTUCKY. [CHAP. X.

But wherever such laws, instead of being of a local nature and not

affecting interstate commerce but incidentalh', are national in their

character, the non-action of Congress indicates its will that such com-

merce shall be free and untrammelled, and the case falls within the

third class— of those laws wherein the jurisdiction of Congress is ex-

clusive. Brown v. Houston, 114 U. S. 622; Boicmany. Chicago, &c.

Railway, 125 U. S. 465. Subject to the exceptions above specified, as

belonging to the first and second classes, the States have no right to

impose restrictions, either by way of taxation, discrimination, or regula-

tion, upon commerce between the States. That, while the States have

the right to tax tlie instruments of such commerce as other property of

like description is taxed, under the laws of the several States, the)'

have no right to tax such commerce itself, is too well settled even to

justify the citation of authorities. The proposition was first laid down
in Crandall v. Nevada, 6 Wall. 35, and has been steadil}- adhered to

since. That such power of regulation as they possess is limited to mat-

ters of a strictly local nature, and does not extend to fixing tariffs upon

passengers or merchandise carried from one State to another, is also

settled by more recent decisions, although it must be admitted that

eases upon this point have not alwa3S been consistent.

The question of the power of the States to lay down a scale of

charges, as distinguished from their power to impose taxes, was first

squarely presented to the court in Munn v. Illinois, 94 U. S. 113. .. .

That the decision does not necessarily imply a power in the States to

prescribe similar regulations with regard to railroads and other corpora-

tions directl}' engaged in interstate commerce is evident from the

remarks of the Chief Justice, p. 135, in delivering the opinion of the

court. . . . The principle of this case has been recently affirmed in

JBuddy. New York, 143 U.S. 517, and reaffirmed in Urass v. North

Dakota, 153 U. S. 391, though not without strong opposition from a

minority of the court. . . . [Here follow statements of the cases of C
B. & Q. B. R. V. loiva, supra, p. 1978 n. ; Peik v. C. & N. W. Ry.,

supra, p. 1975; Haggles v. III., 108 U. S. 526; Hall v. De Cuir,

supra, p. 1981, and B. R. Com. Cases, supra, p. 1733.]

The prior cases were all reviewed, and the subject exhaustively

considered in the Wabash &c. Hallway v. Illinois, 118 U. S.

557. . . . The substance of the opinion was that, if the prior

cases were to be considered as laying down the principle that the

States might regulate the charges for interstate traffic, they must

be considered as overruled. See also Bowman v. Chicago, <S:c. Bail-

way, 125 U. S. 465. In none of the subsequent cases has any disposi-

tion been shown to limit or qualify the doctrine laid down in the

Wabash Case, and to that doctrine we still adhere.

The real question involved here is whether this case can be distin-

guished from the Wabash Case. That involved the right of a single

State to fix the charge for transportation from the interior of such State

to places in other States. This case involves the right of one State

I
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to fix charges for the transportation of persons and propert}' over

a bridge connecting it with another State, without tiie assent of Con-

gress or such other State, and thus involving the further inquiries, first,

whether such traffic across the river is interstate commerce ; and,

second, whether a bridge can be considered an instrument of such

couimerce.

Tlie first question must be answered in the affirmative upon the

authority of Gloucester Ferry Co. v. Fermsylvania, 114 U. S. 196, in

which the State of Pennsylvania attempted to tax the capital stock of a

corporation whose entire business consisted in ferrying passengers and

freight over the river Delaware between Philadelphia, in Pennsylvania,

and Gloucester, in New Jersey. This traffic was held to be interstate

commerce, and, inasmuch as it appeared that the ferry boats were

registered in Xew Jersey and were taxable there, it was held that

there was no property held by the company wliich could be the subject

of taxation in Pennsylvania, except the lease of a wharf in that State.

"Congress alone," said the court (page 204), " therefore, can deal

with such transportation ; its non-action is a declaration that it shall

remain free from burdens imposed by State legislation. Otherwise,

there would be no protection against conflicting regulations of different

States, each legislating in favor of its own citizens and products and

against those of other States." If, as was intimated in that case, inter-

state commerce means simply commerce between the States, it must

apply to all commerce which crosses the State line, regardless of the

distance from which it comes or to which it is bound, before or after

crossing such State line, — in other words, if it be commerce to send

goods from Cincinnati, in Ohio, to Lexington, in Kentuck}', it is equally

such to send goods or to travel in person from Cincinnati to Covington ;

and while the reasons which influenced this court to hold in the Wabash

Case that Illinois could not fix rates between Peoria and New York

may not impress the mind so strongly when applied to fixing the rates

of toll upon a bridge or ferr}', the principle is identically the same, and,

at least in the absence of mutual or reciprocal legislation between the

two States, it is impossible for either to fix a tariff of charges.

With reference to the second question, an attempt is made to distin-

guish a bridge from a ferry boat, and to argue that while the latter is

an instrument of interstate commerce,, the former is not. Both are,

however, vehicles of such commerce, and the fact that one is movable

and the other is a fixture makes no difference in the application of the

rule. Commerce was defined in Gibbotis v. Ogdeti, 9 Wheat. 1, 189,

to be "intercourse," and the thousands of people who daily pass and

repass over this bridge may be as truly said to be engaged in commerce

as if they were shipping cargoes of merchandise from New York to

Liverpool. While the bridge company is not itself a common carrier,

it affords a highway for such carriage, and a toll upon such bridge is as

much a tax upon commerce as a toll upon a turnpike is a tax upon the

traffic of such turnpike, or tlie charges upon a feriy a tax upon the
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commf rce across a river. A tax laid upon tliose wIjo do the business

of common carriers upon a certain bridge is as much a tax upon the

commerce of that bridge as if the owner of the bridge were himself a

common carrier.

Let us examine some of the cases which are supposed to countenance

the doctrine that ferries and bridges connecting two States are not

instruments of commerce between such States in such sense as to ex-

empt them from State control. In Conicay v. Taylor's Executors, 1

Bhxck, 603, a ferry franchise on the Ohio was held to be grantable

under the laws of Kentuck}' to a citizen of that State who was a riparian

owner on the Kentucky side. It was said not to be necessary to the

validit}- of the grant that the grantee should have the right of landing

on the other side, or be3-ond the jurisdiction of the State. The opin-

ion, however, did not pass upon the question of the right of one State

to regulate the charge for ferriage, nor does it follow that because a

State may authorize a ferry or bridge from its own territory to that of

another State, it ma}' regulate the charges upon such bridge or ferry.

A State ma}' undoubtedl}' create corporations for the purpose of build-

ing and running steamships to foreign ports, but it would hardl}' be

claimed tliat an attempt to fix a scale of charges for the transportation

of persons or property to and from such foreign ports would not be

a regulation of commerce and beyond the constitutional power of the

State. It is true the States have assumed the right in a number of

instances, since the adoption of the Constitution, to fix the rates or

tolls upon interstate ferries and bridges, and perhaps in some instances

have been recognized as having the authority to do so by the courts of

the several States. But we are not aware of any case in this court

where such right has been recognized. Of recent yeai's it has been the

custom to obtain the consent of Congress for the construction of

bridges over navigable waters, and by the seventh section of the Act

of September 19, 1890, c. 907, 26 Stat. 426, 454, it is made unlawful

to begin the construction of any bridge over navigable waters, until the

location and plan of such bridge have been appi'oved b}- the Secretar}-

of War, who has also been in frequent instances authorized to regulate

the tolls upon such bridges, where they connected two States. So, too,

in Wiggins Ferry Company v. East St. Louis., 107 U. S. 365, it was

held that a State had the power to impose a license fee, either directl}-

or through one of its municipal corpoi'ations, upon ferry-keepers living

in the State, for boats which they owned and used in conveying from

a landing in the State passengers and goods across a navigable river to

another State. It was said that "the levying of a tax upon vessels or

other water-craft, or the exaction of a license fee b}- the State within

which the property subject to the exaction has its situs, is not a regu-

lation of commerce within the meaning of the Constitution of the United

States." Obviously the case does not touch the question here involved.

Upon the other hand, however, it was held in 3Ioran v. Neiv Orleans,

112 U. S. 69, that a municipal ordinance of New Orleans imposing a

II

1
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license tax upon pei"sons owning and running tow-boats to and from

the Gulf of Mexico was void as a regulation of commerce.

It is clear that the State of Kentucky, by the statute in question,

attempts to reach out and secure for itself a right to prescribe a rate of

toll applicable not only to persons crossing from Kentucky to Ohio, but

from Ohio to Kentucky, a right which practically nullifies the corre-

sponding right of Ohio to fix tolls from her own State. It is obvious

that the bridge could not have been built without the consent of Ohio,

since the north end of the bridge and its abutments rest upon Ohio

soil ; and without authorit}' from that State to exercise tlie right of

eminent domain, no land could have been acquired for that purpose.

It follows that, if the State of Kentuck}- has the right to regulate the

travel upon such bridge and fix the tolls, the State of Ohio has the

same right, and so long as their action is harmonious there may be no

room for friction between the States ; but it would scarcely be eon-

sonant with good sense to sa}' that separate regulations and separate

tariffs may be adopted by each State (if the subject be one for State

regulation), and made applicable to that portion of the bridge within its

own territorj'. So far as the matter of construction is concerned, each

State may proceed separatel}' by authorizing the companj- to condemn
land within its ojp^n territory-, but in the operation of tlie bridge their

action must be joint or great confusion is likely to result. It mav be

for the interest of Kentucky to add to its own population bv encour-

aging residents of Cincinnati to purchase homes in Covington, and to

do this b\' fixing tlie tolls at such a rate as to induce citizens of Ohio to

reside within her borders. It might be equally' for the interest of Ohio

to prescribe a higher rate of toll to induce her citizens to remain and
fix their homes within their own State, and as persons living in one

State and doing business in another would necessaril}' have to cross the

bridge at least twice a da}-, the rates of toll might become a serious

question to them. Congress, and Congress alone, possesses the requi-

site power to harmonize such differences, and to enact a uniform scale

of charges which will be operative in both directions. The authority of

the State, so frequently recognized by tliis court, to fix tolls for the

use of wharves, piers, elevators, and improved channels of navigation,

has alwa3's been limited to such as were exclusivel}' within the territory

of a single State, thus affecting interstate commerce but incidentally,

and cannot be extended to structures connecting two States without

involving a liability of controversies of a serious nature. For instance,

suppose the agent of the Bridge Company in Cincinnati should refuse

to recognize tickets sold upon the Kentuck}' side, enabling the person

holding the ticket to pass from Ohio to Kentuck}', it would be a mere
hrutum fulmeii to attempt to punish such agent under the laws of Ken-

tucky. Or, suppose the State of Ohio should authorize such agent to

refuse a passage to persons coming from Kentucky who had not paid

the toll required by the Ohio statute ; or that Kentucky should enact

that all persons crossing from Kentucky to Ohio should be entitled to a
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free passage, and thus attempt to throw the whole burden upon persons

crossing in the opposite direction. It might be an advantage to one

State to make the charge for foot passengers very low and the charge

for merchandise very high, and for the other side to adopt a converse

system. One scale of charges might be advantageous to Kentuck}' in

tliis instance, where the larger cit}- is upon the north side of the river,

while a wholly different system might be to her advantage at Louisville,

where the larger cit}' is upon the south side.

We do not wish to be understood as saying that, in the absence of

Congressional legislation or mutual legislation of the two States, the

company has the right to fix tolls at its own discretion. There is

always an implied understanding with reference to these structures

that the charges shall be reasonable, and the question of reason-

ableness must be settled us other questions of a judicial nature are

settled, b}' the evidence in the particular case. As was said in Glou-

cester Ferry Co. V. Pennsylvania., 114 U. S. 196, 217, "freedom from

such impositions does not of course implj' exemption from reasonable

charges, as compensation for the carriage of persons, in the wa}' of tolls

or fares, or from the ordinary- taxation to wliich other property is sub-

jected, an}' more than like freedom of transportation on land implies

such exemption. Reasonable charges for the use of property, either

on water or land, are not an interference with the freedom of trans-

portation between the States secured under the commercial power of

Congress." Nor are we to be understood as passing upon the question

whether, in the absence of legislation by Congress, the States may by

reciprocal action fix upon a tariff which shall be operative upon both

sides of the river.

We do hold, however, that the statute of the Commonwealth of

Kentucky in question in this case is an attempted regulation of com-

merce which it is not within the power of tlie State to make. As was

said by Mr. Justice Miller in the Wabash Case: " It is impossible to

see any distinction in its effects upon commerce of either class between

a statute which regulates the charges for transportation and a statute

which levies a tax for the benefit of the State upon the same trans-

portation."

The judgment of the cowt of appeals of Kentucky is therefore re-

versed., and the case remanded to that court forfurther p>^'oceed-

ings in conform^ity loith this opinion.

Mr. Chief Justice Fuller, Mr. Justice Field, Mr. Justice Gray,

and Mr. Justice White concurred in the judgment of reversal, for the

following reasons :
—

The several States have the power to establish and regulate ferries

and bridges, and the rates of toll thereon, whether within one State, or

between two adjoining States, subject to the paramount authority of

Congress over interstate commerce.

By the concurrent Acts of the Legislature of Kentucky in 1846, and

of the Legislature of Oliio in 1849, this bridge company was made a

Qorporation of each State, and authorized to fix rates of toll.

I
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Congress, by the Act of February 17, I860, c. 39, declared this

bridge " to be, wlieu completed in accordance with the laws of the

States of Ohio and Kentucky, a lawful structure ; " but made no pro-

vision as to tolls ; and thereby' manifested the intention of Congress

that the rates of toll should be as established by the two States. 13

Stat. 431.

The original Acts of incorporation constituted a contract between the

corporation and both States, which could not be altered by the one

State without the consent of the other.

PLUMLEY V. THE COMMONWEALTH OF MASSACHUSETTS.

Supreme Coupt of the United States. 1894.

[15 Supreme Court Reporter, 154.] 1

R. M. Morse, A. H. Veeder, and Wm. J. Campbell, for plaintiff in

error; A. E. Pillshury, AttN'.-Gen., for the Commonwealth.

Mr. Justice Harlan delivered the opinion of the court.

Pkimle_y, the plaintiff in error, was convicted in the Municipal Court

of Boston upon the charge of having sold in that cit}' on the 6th day of

October, 1891, in violation of the law of Massachusetts, a certain

article, product, and compound known as "oleomargarine," made
partly of fats, oils, and oleaginous substances and compounds thereof,

not produced from unadulterated milk or cream, but manufactured in

imitation of yellow butter produced from pure unadulterated milk and

cream.

The prosecution was based upon a statute of that Commonwealth
approved March 10, 1891, and entitled "An Act to prevent deception

in the manufacture and sale of imitation butter." B3' that statute it is

provided as follows : . . . [The statute forbids, under penalties, render-

ing, manufacturing, selling, offering, or exposing for sale, or having in

possession with intent to sell, anything made wholly or partly of any fat,

oil, or oleaginous substance or compound thereof, not produced from

unadulterated milk or cream from the same, which shall be in imitation

of 3'ellow butter produced from pure unadulterated milk or cream of

the same ; with a proviso excepting oleomargarine in a separate and

distinct form and in a manner that will advise of its real character, free

from coloration or ingredient causing it to look like butter. Inspectors

of milk are required to institute complaints and are authorized to enter

places where butter or imitations of it are kept for sale and take speci-

mens for aialysis. This statute is not to interfere with the enforce-

ment of those previousl}' enacted. Stat. Mass. 1891, c. 58.]

1 The statement of the case is omitted. This case will appear iu 155 U. S. 461.— Ed.
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The defendant was found guilty of the offence charged. The court

adjudged that he pay a fine of $100, and on default thereof stand com-

mitted in the common jail of Suffolk Count}- until the fine was paid.

Such default having occurred, a writ of commitment was issued, under

which he was taken for the purpose of imprisoning him in jail until the

fine was paid. He sued out a writ of habeas corjnis from the Supreme

Judicial Court of Massachusetts upon the ground that he was restrained

of his liberty in violation of the Constitution and laws of the United

States.

In his petition for the writ the accused set forth, in substance, that

at the time and place charged he offered for sale and sold one package

containing 10 pounds of oleomargarine, manufactured from pure ani-

mal fats or substances, and designed to take the place of butter pro-

duced from pure, unadulterated milk or cream. He also alleged that

the oleomargarine in question was manufactured bj' a firm of which he

was an agent, and the members of which were citizens and residents of

Illinois, engaged at the cit}' of Chicago in the business of manufactur-

ing that article, and shipping it to various cities, towns, and places in

Illinois and in other States, and there selling the same ; and that all

oleomargarine manufactured by that firm and by other leading manu-

facturers was a wholesome, nutritious, palatable article of food, in no

way deleterious to the public health or welfare.

The petitioner claimed that the statute of Massachusetts was repug-

nant to the clause of the Constitution providing that the Congress shall

have power to regulate commerce among the several States ; to the

clause declaring that the citizens of each State shall be entitled to all

the privileges and immunities of citizens in the several States ; to the

clause providing that no State shall make or enforce any law which

shall abridge the privileges or immunities of citizens of the United

States, nor deprive any person of life, libert}-, or property' without due

process of law, nor deny to an}- person within its jurisdiction the equal

protection of the laws ; to the clause declaring that private property

shall not be taken for public purposes ; and to the Act of Congress of

August 2, 1886, entitled " An Act defining butter, also imposing a tax

upon and regulating the manufacture, sale, importation, and exporta-

tion of oleomargarine " (24 Stat. 209, c. 840; Supp. Rev. St. 505).

The case was heard before one of the justices of that court, and was
reported to the full court on the petition and on the following facts and

offer of proof

:

" The proceedings are as alleged in the petition. The article sold

b}- the petitioner was the article the sale of which is forbidden b}-

chapter 58 of the Acts of 1891. Oleomargarine has naturally a light,

yellowish color, biit the article sold b}- the petitioner was artificially

colored in imitation of 3-ellow butter.

" The allegations concerning the quality or wholesome character of

the article sold are not admitted. The petitioner oflJ'ers to prove the

allegations of the petition in respect to the character and qualities of



CHAP. X.] PLUMLEY V. COMMONWEALTH OF MASSACHUSETTS. 2175

the article, and the Commonwealth objects to such proofs as immaterial,

and the petitioner is to have the benefit of his offer if found material.

" It is admitted that the article sold was sent by the manufacturers

thereof in the State of Illinois to the petitioner, their agent in Mas-

sachusetts, and was sold by him in the original package, and that in

respect to the article sold the importers and the petitioner had com-

plied with all the requirements of the Act of Congress regulating the

sale of oleomargarine, and it was marked and distinguished by all the

marks, w'ords, and stamps required of oleomargarine by the laws of

this Commonwealth."

It was adjudged that the prisoner be remanded to the custody of the

keeper of the common jail, to be therein confined, the opinion of tliat

court being that the statute of Massachusetts was not in violation of

the Constitution or laws of the United States, and, consequently, that

the petitioner was not illegalh' restrained of his libert}-. 156 Mass.

23G. The present writ of error brings up that judgment for review.

The learned counsel for the appellant states that Congress, in the

Act of August 2, 1886, has legislated fully on the subject of oleomar-

garine. This may be true, so far as the purposes of that Act are con-

cerned. But there is no ground to suppose that Congress intended in

that enactment to interfere with the exercise by the States of any

authorit}' they could rightfull}- exercise over the sale within their

respective limits of the article defined as "oleomargarine." The
statute imposed certain special taxes upon manufacturers of oleo-

margarine, as well as upon wholesale and retail dealers in that

compound. And it is expressly declared (section 3) that sections

3232-3241, inclusive, and section 3243, of the Revised Statutes, title

"Internal Revenue," "are, so far as applicable, made to extend to

and include and apph- to the special taxes" so imposed, " and to the

persons upon whom the}- are imposed." Section 3243 of the Revised

Statutes is in these words :
" The payment of any tax imposed by the

internal revenue laws for carrying on any trade or business shall not be

held to exempt anv person from any penalty or punishment provided

by the laws of any State for carrying on the same within such State, or

in any manner to authorize the commencement or continuance of such

trade or business contrary- to the laws of such State or in places pro-

hibited by municipal law ; nor shall the payment of any such tax be

held to prohibit an}- State from placing a duty or tax on the same trade

or business, for State or other purposes." It is manifest that tliis sec-

tion was incorporated into the Act of August 2, 1886, to make it clear

that Congress had no purpose to restrict the power of the States over

the subject of the manufacture and sale of oleomargarine within their

respective limits. The taxes prescribed by that Act were imposed for

national purposes, and their imposition did not give authority to those

who paid them to engage in the manufacture or sale of oleomargarine

in any State which lawfully forbade such manufacture or sale, or to

disregard any regulations which a State might lawfull}' prescribe in
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reference to that article. Ziiceyise Tax Cases, 5 Wall. 462, 474 ; Per-

vear v. Com., Id. 475 ; U. S. v. Deivitt, 9 Wall. 41.

Nor was the Act of Congress relating to oleomargarine intended as a

regulation of commerce among the States. Its provisions do not have

special application to tlie transfer of oleomargarine from one State of

the Union to another. The}' relieve the manufacturer or seller, if he

conforms to the regulations prescribed by Congress, or by the commis-

sioner of internal revenue under the authority conferred upon him in

that regard, from penalt}' or punishment so far as the general govern-

ment is concerned, but they do not interfere with the exercise by the

States of any authorit}' thej- possess of preventing deception or fraud

in the sales of property within their respective limits.

The vital question in this case is, therefore, unaffected by the Act of

Congress, or by any regulations that have been established in execu-

tion of its provisions. That question is whether, as contended by the

l^etitioner, the statute under examination, in its application to sales of

oleomargarine brought into Massachusetts from other States, is in con-

flict with the clause of the Constitution of the United States investing

Congress with power to regulate commerce among the several States.

This is the only question the learned counsel for the petitioner urges

upon our attention, and, in view of the decision in Po7cell v. Pennsyl-

vania., 127 U. S. 678, is the only one that we need consider.

It will be observed that the statute of Massachusetts which is alleged

to be repugnant to the commerce clause of the Constitution does not

prohibit the manufacture or sale of all oleomargarine, but only such as

is colored in imitation of yellow butter produced from pure unadulter-

ated milk or cream of such milk. If free from coloration or ingredient

that " causes it to look like butter," the right to sell it " in a separate

and distinct form, and in such manner as will advise the consumer of

its real character," is neither restricted nor prohibited. It appears in

this case that oleomargarine, in its natural condition, is of "a light,

yellowish color," and that the article sold by the accused was arti-

ficially colored " in imitation of yellow butter." Now, the real object

of coloring oleomargarine so as to make it look like genuine butter is

that it may appear to be what it is not, and thus induce unwary pur-

chasers, who do not closely scrutinize the label upon the package in

which it is contained, to buy it as and for butter produced from unadul-

terated milk, or cream from such milk. The suggestion that oleomar-

garine is artificially colored so as to render it more palatable and

attractive can only mean that customers are deluded, by such colora-

tion, into believing that they are getting genuine butter. If any one

thinks that oleomargarine, not artificially colored so as to cause it to

look like butter, is as palatable or as wholesome for purposes of food

as pure butter, he is, as already observed, at liberty, under the statute

of Massachusetts, to manufacture it in that State, or to sell it there in

such manner as to inform the customer of its real character. He is

only forbidden to practice, iu such matters, a fraud upon the general
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public. The statute seeks to suppress false pretences and to promote

fair dealing in the sale of an article of food. It compels the sale of

oleomargarine for what it reall}- is, by preventing its sale for what it is

not. Can it be that the Constitution of the United States secures to

any one the privilege of manufacturing and selling an article of food in

such manner as to induce the mass of people to believe that they are

buying something which, in fact, is wholly different from that which is

offered for sale? Does the freedom of commerce among the States

demand a recognition of the right to practise a deception upon the

public in the sale of any articles, even those that ma}' have become the

subject of trade in different parts of the country?

Several cases in this court were cited in argument to support the con-

tention that the grant of power to Congress to regulate interstate

commerce extended to such legislation as that enacted b}- the Common-
wealth of Massachusetts. Let us see whether those cases announce

any principle that compels this court to adjudge that the States have

surrendered to the general government the power to prevent fraud in

the sales of property'. [Here follow summaries (with quotations) of

the cases of B. R. Co. v. Husen, supra, p. 753, 3Iinn. v. Barber,

supra, p. 2112, Brimmer v. Rebman, supra, p. 2118 n., Voight v.

Wright, supra, p. 2119, and Walling v. People, supra, p. 2028.]

It is obvious that none of the above cases presented the question

now before us. Each of them involved the question whether one State

could burden interstate commerce bj- means of discriminations enforced

for the benefit of its own products and industries at the expense of the

products and industries of other States. It did not become material in

an}' of them to inquire, nor did this court inquire, whether a State in

the exercise of its police powers, may protect the public against the

deception and fraud that would be involved in the sale within its limits,

for purposes of food, of a compound that had been so prepared as to

make it appear to be what it was not. While in each of those cases it

was held that the reserved police powers of the States could not control

the prohibitions of the Federal Constitution nor the powers of the gov-

ernment it created {N'eiv Orleans Gas-Light Co. v. Z,ouisiana Light

S Heat Producing & Manufg Co., 115 U. S. 650), it was distinctly

stated that the grant to Congress of authorit}- to regulate foreign and

interstate commerce did not involve a surrender by the States of their

police powers. If the statute of Massachusetts had been so framed as to

l)e applicable only to oleomargarine manufactured in other States, and

which had been made in imitation of pure butter, the case would have

been wholly different. But we have seen that it is not of that character,

but is aimed at all oleomargarine artificial!}' colored so as to cause it to

look like genuine butter, and offered for sale in Massachusetts.

In none of the above cases is there to be found a suggestion or inti-

mation that the Constitution of the United States took from the States

the power of preventing deception and fraud in the sale, within their

respective limits, of articles, in whatever State manufactured, or that
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that instrument secured to any one the privilege of committing a wrong
against sociecy.

Referring to the general body of the law, from whatever source de-

rived, existing in each State of the Union, and regulating the rights

and duties of all within its jurisdiction, even those engaged in* inter-

state commerce, this court, speaking by Mr. Justice Matthews, said in

Smith v. Alabama, 124 U. S. 465, 476, that " it was in contemplation

of the continued existence of this separate system of law in each State

that the Constitution of the United States was framed and ordained with

such legislative powers as are therein granted expressly or hy reason-

able implication." It was consequently held in that case that a State

may enact laws and prescribe regulations, applicable to carriers engaged

in interstate and foreign commerce, to insure the safety' of persons

carried by them, as well as the safety of persons and things liable to be

affected by their acts while the}' were within the territorial jurisdiction

of the State. So in Dent v. State, 129 U. S. 114, 122, which involved

the validity of a State enactment making it a public offence for any one

to practise medicine in West Virginia without complying with certain

prescribed conditions, this court, speaking b}' Mr. Justice Field, said

:

" Tlie power of the State to provide for the general welfare of its people

authorizes it to prescribe all such regulations as, in its judgment, will

secure or tend to secure them against the consequences of ignorance

and incapacity' as well as deception and fraud."

If there be an}' subject over which it would seem the States ought to

have plenar}' control, and the power to legislate in respect to which, it

ought not to be supposed was intended to be surrendered to the gen-

eral government, it is the protection of the people against fraud and

deception in the sale of food products. Such legislation may, indeed,

indirect!}' or incidentally affect trade in such products transported from

one State to another State. But that circumstance does not show that

laws of the character alluded to are inconsistent with the power of Con-

gress to regulate commerce among the States. For, as said by this

court in Sherlock v. Ailing, 93 U. S. 99, 103, "In conferring upon

Congress the regulation of commerce, it was never intended to cut the

States off from legislating on all subjects relating to the health, life, and

safety of their citizens, though the legislation might indirectly affect the

commerce of the countr}'. Legislation, in a great variety of ways, may
affect commerce and persons engaged in it without constituting a regu-

lation of it within the meaning of the Constitution. . . . And it may be

said generally that the legislation of a State, not directed against com-

merce or any of its regulations, but relating to the rights, duties, and

liabilities of citizens, and only indirectly and remotely affecting the

operations of commerce, is of obligatory force upon citizens within its

territorial jurisdiction, whether on land or water, or engaged in com-

merce, foreign or interstate, or in any other pursuit."

But the case most relied on by the petitioner to support the proposi-

tion that oleomargarine, being a recognized article of commerce, may
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be introduced into a State, and there sold in original packages, without

any restriction being imposed by the State upon such sale, is Leisy v.

Hardin, 135 U. S. 100.

The majority of the court in that case held that ardent spirits, dis-

tilled liquors, ale, and beer were subjects of exchange, barter, and

traffic, and, being articles of commerce, their sale while in the original

packages in which they are carried from one State to another State

could not, without the assent of Congress, be forbidden b}' the latter

State ; that the parties in that case, who took beer from Illinois into

Iowa, had the right, under the Constitution of the United States, to sell

it in Iowa in such original packages, any statute of that State to the

contrary notwithstanding ; and that Iowa had no control over such beer

until the original packages were broken, and the beer in them became

mingled in the common mass of property within its limits. "Up to

that point of time," the court said, " we hold that, in the absence of

Congressional permission to do so, the State had no power to interfere

by seizui-e, or an}' other action in prohibition of importation and sale

by the foreign or non-resident importer." Page 124, 135 U. S.

It is sufficient to say of Leisy v. Hardin that it did not in form or in

substance present the particular question now under consideration.

The article which the majority of the court in that case held could be

sold in Iowa in original packages, the statute of that State to the con-

trary notwithstanding, was beer manufactured in Illinois, and shipped

to the former State, to be there sold in such packages. So far as the

record disclosed, and so far as the contentions of the parties were con-

cerned, the article there in question was what it appeared to be,

namely, genuine beer, and not a liquid or drink colored artificially so

as to cause it to look like beer. The language we have quoted from

Leisy v. Hardin must be restrained in its application to the case

actually presented for determination, and does not justify the broad
contention that a State is powerless to prevent the sale of articles man-
ufactured in or brought from another State, and subjects of traffic and
commerce, if their sale ma\' cheat the people into purchasing something

they do not intend to buy, and which is wlioUy different from what its

condition and appearance import. At the term succeeding the decision

in Leisy v. Hardin, this court, in RaJirefs Case, 140 U. S. 545, 546,

sustained the validity of the Act of Congress of August 8, 1890

(26 Stat. 313, c. 728), known as the "Wilson Act," and in the light

of the decision in Leisy v. Hardin said, by the chief justice, that " the

power of the State to impose restraints and burdens upon persons and
property in conservation and promotion of the public health, good order,

and prosperity is a power originalh- and always belonging to the States,

not surrendered b}- them to the general government, nor directly

restrained by the Constitution of the United States, and essentiall}'

exclusive," and that " it is not to be doubted that the power to make
the ordinary regulations of police remains with the individual States,

and cannot be assumed by the national government."
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The judgment of the court below is supported bj- man}- well-considered

cases. In People v. Areiisberg, 105 N. Y. 123, 129, 130, the precise ques-

tion now before us came before the Court of Appeals of New York. That
court, after referring to its decision in People v. Marx, 99 N. Y. 377,

385, adjudging a statute of New York relating to the manufacture of

oleomargarine to be in violation of the fundamental right and privilege

of every American citizen to adopt and follow such lawful industrial

pursuit, not injurious to the communit}-, as. he ma}' see fit, said

:

"Assuming, as is claimed, that butter made from animal fat or oil is

as wholesome, nutritious, and suitable for food as dair}' butter ; that

it is composed of the same elements, and is substantiall}- the same arti-

cle, except as regards its origin, and that it is cheaper ; and that it

would be a violation of the constitutional rights and liberties of the

people to prohibit them from manufacturing or dealing in it, for the

mere purpose of protecting the producers of dairy butter against com-

petition, — yet it cannot be claimed that the producers of butter made
from animal fat or oils have any constitutional right to resort to devices

for the purpose of making their product resemble in appearance the

more expensive article known as ' dair}' butter,' or that it is bej'ond the

power of the legislature to enact such laws as the}- may deem necessary

to prevent the simulated article being put uj)on the market in such a

form and manner as to be calculated to deceive. If it possesses," con-

tinued the court, " the merits which are claimed for it, and is innocuous,

those making and dealing in it would be protected in the enjoyment of

libert}' in those respects ; but the}' may legally be required to sell it

for and as what it actually is, and upon its own merits, and are not

entitled to the benefit of any additional market value which may be

imparted to it by resorting to artificial means to make it resemble dairy

butter in appearance. It ma}' be butter, but it is not butter made from

cream ; and the difference in cost or market value, if no other, would

make it a fraud to pass off one article for the other." Again: "The
statutory prohibition is aimed at a designed and intentional imitation of

dairy butter, in manufacturing the new product, and not at a resem-

blance in qualities inherent in the articles themselves and common to

both." The court therefore held that artificial coloring of oleomargarine

for the mere purpose of making it resemble dairy butter came within the

statutory prohibition against imitation, and " that such prohibition is

within the power of the legislature, and rests upon the same principle

which would sustain a prohibition of coloring winter dairy butter for the

purpose of enhancing its market price by making it resemble summer
dairy butter, should the legislature deem such a prohibition necessary

or expedient."

In McAllister v. State, 72 Md. 390, the Court of Appeals of INIary-

land sustained the validity of a statute of that State declaring it un-

lawful to offer for sale as an article of food an article in imitation and

semblance of natural butter. The object of the statute being to pro-

tect purchasers against fraud and deception, the power of the legisla-
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til re, the court said, following the previous decision in Pierce v. State,

63 Md. 59G, was too plain to be questioned.

In Waterbury v. Newton, 50 N. J, Law, 534, the New Jerse}'

Supreme Court sustained the validity of an Act that forbade the sale

of oleomargarine colored with annotto. In response to the sugges-

tion that oleomargarine colored with annotto was a wholesome article

of food, the sale of which could not be prohibited, the court said :

" If tlie sole basis for this statute were the protection of the pub-

lic health, this objection would be pertinent, and might require us to

consider the delicate questions whether and how far the judiciar}' can

pass upon the adaptability of the means which the legislature has

proposed for the accomplishment of its legitimate ends. But, as

already intimated, this provision is not aimed at the protection of the

public health. Its object is to secure to dair3-men and to the pubhc at

large a fuller and fairer enjoyment of their property, b}- excluding from

the market a commodit}- prepared with a view to deceive those purchas-

ing it. It is not pretended that annotto has any other function in the

manufacture of oleomargarine than to make it a counterfeit of butter,

which is more generall}- esteemed, and commands a higher price. That

the legislature ma}- repress such counterfeits does not admit, I think,

of substantial question. Laws of like character have of late 3"ears been

frequently assailed before the courts, but always without success." It

was further held by the court that the statute of New Jerse}' was not

repugnant to the clause of the Constitution empowering Congress to

regulate commerce among the States, but that the package there in

question, and which had been brought from Indiana, became, on its

deliver}' in Jersey City, subject to the laws of New Jerse_y relating

generall}' to articles of that nature. 50 N. J. Law, 535, 537.

So in State v. Marshall, 64 N. H. 549, 551, 552, arising under a

statute of New Hampshire, relating to the sale of imitation butter, the

court said :
" Butter is a necessary article of food, of almost universal

consumption ; and if an article compounded from cheaper ingredients,

which man}' people would not purchase or use if they knew what it was,

can be made so closely to resemble butter that ordinary persons cannot

distinguish it from genuine butter, the liability to deception is such that

the protection of the public requires those dealing in the article in some
way to designate its real character. . . . The prohil)ition of the statute

being directed against imposition in selling or exposing for sale artificial

compounds resembling butter in appearance and flavor, and liable to be

mistaken for genuine butter, it is no defence that the article sold or ex-

posed for sale is free from impurity and unwholesome ingredients, and

healthy and nutritious as an article of food."

In State v. Addington, 11 Mo. 110, 118, the court, referring to a

statute prohibiting the manufacture and sale of oleaginous substances,

or compounds of the same, in imitation of dairy products, said :
" The

central idea of the statute before us seems very manifest. It was, in

our opinion, the prevention of facilities for selling or manufacturing a

VOL. II — 63
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spurious article of butter, resembling the genuine article so closely in

its external appearance as to render it easy to deceive purchasers into

buying that which they would not buy but for the deception. The
history of legislation on this subject, as well as the phraseology of the

Act itself, very strongly tends to confirm this view. If this was

the purpose of the enactment now under discussion, we discover

nothing in its provisions which enables us, in the light of the authori-

ties, to say that the legislature, when passing the Act, exceeded the

power confided to that department of the government ; and, unless we
can say this, we cannot hold the Act as being anything else than

valid."

To the same effect are Powell v. Commomcealth, 114 Pa. St. 265;

Butler V. Chambers, 36 Minn. 69, 30 Is. W. 308 ; and Weideman v.

State (Minn.), 56 N. W. 688.

In Railroad Co. v. Jlusen, above cited, the court, speaking gen-

erall}', said that the police power of a State extended to the making

of regulations " promotive of domestic order, morals, health, and

safety." It was there held, among other things, to be " within the

range of legislative action to define the mode and manner in which

every one may so use his own as not to injure others," and that " the

police powers of a State justified the adoption of precautionar}' meas-

ures against social evils," and the enactment of such laws as would

have " immediate connection with the protection of persons and prop-

erty against the noxious acts of others."

It has therefore been adjudged that the States may legislate to pre-

vent the spread of crime, and may exclude from their limits paupers,

convicts, persons likelv to become a public charge, and persons afflicted

with contagious or infectious diseases. These and other like things

having immediate connection with the health, morals, and safety of the

people may be done by the States in the exercise of the right of self-

defence. And yet it is supposed that the owners of a compound wdiich

has been put in a condition to cheat the public into believing that it is

a particular article of food in daily use, and eagerly sought by people

in ever}- condition of life, are protected b}' the Constitution in making

a sale of it against the will of the State in which it is ofl!'ered for sale,

because of the circumstance that it is in an original package, and has

become a subject of ordinary traffic. We are unwilling to accept this

view. We are of opinion that it is within the power of a State to ex-

clude from its markets an}- compound manufactured in another State,

which has been artificially colored or adulterated so as to cause it to

look like an article of food in general use, and the sale of which may,

by reason of such coloration or adulteration, cheat the general public

into purchasing that which they may not intend to buy. The Constitu-

tion of the United States does not secure to any one the privilege of

defrauding the public. The deception against which the statute of

Massachusetts is aimed is an offence against society ; and the States

are as competent to protect their people against such oflfences or wrongs
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as they are to protect tliera against 'crimes or wrongs of more serious

character. And this protection ma}- be given without violating any

right secured by the national Constitution, and without infringing the

authority of the general government. A State enactment forbidding

the sale of deceitful imitations of articles of food in general use among
the people does not abridge any privilege secured to citizens of the

United States, nor, in anj- just sense, interfere with the freedom of

commerce among the several States. It is legislation which " can be

most advantageous!}- exercised by the States themselves." Gibbons v.

Offden, 9 Wheat. 203.

We are not unmindful of the fact— indeed, this court has often had

occasion to observe— that the acknowledged power of the States to

protect the morals, the health, and safety of their people b}- appropriate

legislation sometimes touches, in its exercise, the line separating the

respective domains of national and State authorit}-. But in view of the

complex s3-stem of government which exists in this country, " present-

ing," as this court, speaking by Chief Justice Marshall, has said, " the

rare and difficult scheme of one general government, whose action ex-

tends over the whole, but which possesses onl}- certain enumerated

powers, and of numerous State governments, which retain and exercise

all powers not delegated to the Union," the judiciar}- of the United

States should not strike down a legislative enactment of a State —
especially if it has direct connection with the social order, the health,

and the morals of its people— unless such legislation plainly- and pal-

pably violates some right granted or secured b}- the national Constitu-

tion, or encroaches upon the authoritv delegated to the United States

for the attainment of objects of national concern.

We cannot so adjudge in reference to the statute of Massachusetts,

and, as the court below correctly held that the plaintiff in error was not

restrained of his liberty in violation of the Constitution of the United

States, the judgment must be affirmed.

Mr. Justice Jackson, now absent, was present at the argument, and
participated in the decision of this case. He concurs in this opinion.

Judgment affirmed.

Mr. Chief Justice Fuller, dissenting.

The power vested in Congress to regulate commerce among the sev-

eral States is the power to prescribe .the rule b}- which that commerce
is to be governed ; and, as that commerce is national in its character,

and must be governed b}- a uniform system, so long as Congress does

not pass any law to regulate it, or allowing the States to do so, it

thereby indicates its will that such commerce shall be free and untram-

melled. Manifestl}', whenever State legislation comes in conflict with

that will, it must give waj'.

In whatever language such legislation may be framed, its purpose

must be determined by its natural and reasonable effect ; and the pre-

sumption that it was enacted in good faith cannot control the deter-

mination of the question whether it is or is not repugnant to the

Constitution of the United States.
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Upon this record oleomargarine is conceded to be a wholesome,

palatable, and nutritious article of food, in no wa}- deleterious to the

public health or welfare. It is of the natural color of butter, and looks

like butter, and is often colored, as butter is, by harmless ingredients,

a deeper yellow, to render it more attractive to consumers. The
assumption that it is thus colored to make it appear to be a different

article, generically, than it is, has no legal basis in this case to rest on.

It cannot be denied that oleomargarine is a recognized article of com-

merce, and, moreover, it is regulated as such, for revenue purposes, b}'

the Act of Congress of August 2, 1886 (24 Stat. 209, c. 840) ; IT. S.

V. £Jaton, 144 U. S. 677.

The Act under consideration prohibits its sale if "in imitation of

yellow butter,'* though it may be sold " in a separate and distinct

form, and in such manner as will advise the consumer of its real

character, free from coloration or ingredient that causes it to look like

butter." This prohibits its sale in its natural state of light yellow, or

when colored a deeper yellow, because in cither case it looks like butter.

The statute is not limited to imitations made for a fraudulent purpose

;

that is, intentionally made to deceive. The Act of Congress i-equiring,

under penalty, oleomargarine to be sold onl^- in designated packages,

marked, stamped, and branded as prescribed, and numerous Acts of

Massachusetts, minutely providing against deception in that respect

(Pub. St. Mass. c. 56rSt. 1884, c. 310; St. 1886, c. 317; St 1891,

c. 412), amply protect the public from the danger of being induced to

purchase oleomargarine for butter. The natural and reasonable effect

of this statute is to prevent the sale of oleomargarine because it looks

like butter. How this resemblance, although it might possibly mislead

a purchaser, renders it any the less an article of commerce, it is difficult

to see.

I den}' that a State may exclude from commerce legitimate subjects

of commercial dealings because of the possiI)ility that their appearance

may deceive purchasers in regard to their qualities.

In the language of Knowlton, J., in the dissenting opinion below, I

am not '
' prepared to hold that no cloth whose fabric is so carded and

spun and woven and finished as to give it the appearance of being

wholly wool, when in fact it is in part cotton, can be a subject of com-

mercial transactions, or that no jewelry which is not gold, but is made
to resemble gold, and no imitations of precious stones, however desir-

able the}' ma}' be considered b}' those who wish to wear them, shall be

deemed articles of merchandise in regard to which Congress may make
commercial regulations."

Other illustrations will readily suggest themselves. The concession

involves a serious circumscription of the realm of trade, and destroys the

rule b}' an unnecessar}- exception.

The right to import, export, or sell oleomargarine in the original

package under the regulations prescribed b}- Congress cannot be in-

hibited by such legislation as that before us. Fluctuation in decision

II
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in respect of so vital a power as tliat to regulate commerce among the

several States is to be deprecated, and the opinion and judgment in this

case seem to me clearly inconsistent with settled principles. I dissent

from opinion and judgment, and am authorized to saj- that Mr. Justice

Field and Mr. Justice Brewer concur with me in so doing.

UNITED STATES v. E. C. KNIGHT COMPANY Et al

Supreme Court of the United States. 1895.

[1 5 Sup. Court Rep. 249.J
i

This was a bill filed by the United States against E. C. Knight

Company and others, in the Circuit Court of the United States for the

Eastern District of Pennsylvania, charging that the defendants had

violated the provisions of an Act of Congress approved July 2, 1890,

entitled, " An Act to protect trade and commerce against unlawful re-

straints and monopolies" (26 Stat. 209, c. 647), " providing that every

contract, combination in the form of trust, or otherwise, or conspiracy

in restraint of trade and commerce among the several States is illegal,

and that persons who shall monopolize or shall attempt to monopolize,

or combine or conspire with other persons to monopolize trade and com-

merce among the several States, shall be guilt}- of a misdemeanor." . . .

Answers were filed and evidence taken. . . . The Circuit Court held

that the facts did not show a contract, combination, or conspiracv to

restrain or monopolize trade or commerce " among the several States

or with foreign nations," and dismissed the bill. 60 Fed. Rep. 306.

The cause was taken to the Circuit Court of Appeals for the Third Cir-

cuit, and the decree affirmed. 60 Fed. Rep. 934. This appeal was then

prosecuted. . . .

Atty.-Gen, Olney^ Sol.- Gen. Maxwell, and S. F Phillips, for appel-

lant ; John G. Johnson and John E. Parsons, for appellees.

Mr. Chief Justice Fuller . . . delivered the opinion of the court.

By the purchase of the stock of the four Philadelphia refineries, with

shares of its own stock, the American Sugar Refining Company ac-

quired nearly complete control of the manufacture of refined sugar

within the United States. The bill charged that the contracts under
which these purchases were made constituted combinations in restraint

of trade, and that in entering into them the defendants combined and
conspired to restrain the trade and commerce in refined sugar among
the several States and with foreign nations, contrary to the Act of

Congress of July 2, 1890.

The relief sought was the cancellation of the agreements under which
the stock was transferred ; the redelivery of the stock to the parties

1 This case will appear in 156 U. S. 1.— Ed.
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respectively ; and an injunction against the further performance of the

agreements and further violations of the Act. As usual, there was a

prayer for general relief, but only such relief could be afforded under

that prayer as would be agreeable to the case made by the bill and con-

sistent with that specifically prayed. And as to the injunction asked,

that relief was ancillary to and in aid of the primary equity, or ground

of suit, and, if that failed, would fall with it. That ground here was

the existence of contracts to monopolize interstate or international

trade or commerce, and to restrain such trade or commerce, which, b^-

the provisions of the Act, could be rescinded, or operations thereunder

arrested. . . .

In the view which we take of the case, we need not discuss whether

because the tentacles which drew the outlying refineries into the domi-

nant corporation were separately put out, therefore there was no com-
bination to monoix)lize ; or, because, according to political economists,

aggregations of capital may reduce prices, therefore the objection to

concentration of power is relieved ; or, because others were theoretically

left free to go into tlie business of refining sugar, and the original stock-

holders of the Philadelphia refineries after becoming stockholders of the

American Company might go into competition with themselves, or,

parting with that stock, might set np again for themselves, therefore no

objectionable restraint was imposed.

The fundamental question is whether conceding that the existence of

a monopoly in manufacture is established b}' the evidence, that monop-

oly can be directly suppressed under the Act of Congress in the mode
attempted b}- this bill.

It cannot be denied that the power of a State to protect the lives,

health, and property of its citizens, and to preserve good order and tlie

public morals, " the power to govern men and things within the limits

of its dominion," is a power originally and alwa3's belonging to the

States, not surrendered by them to the general government, nor directl}'

restrained b}' the Constitution of the United States, and essentially

exclusive. The relief of the citizens of each State from the burden of

monopol}' and the evils resulting fi'om the restraint of trade among such

citizens was left with the States to deal with, and this court has recog-

nized their possession of that power even to the extent of holding that

an employment or business carried on by private individuals, when it

becomes a matter of such public interest and importance as to create a

common charge or burden npon the citizen,— in other words, when it

becomes a practical monopoly', to which the citizen is compelled to re-

sort and by means of which a tribute can be exacted from the commu-

nity, -;— is subject to regulation by State legislative power. On the other

hand, the power of (^ongress to regulate commerce among the several

States is also exclusive. The Constitution does not provide that inter-

state commerce shall be free, but, by the grant of this exclusive power

to regulate it, it was left free except as Congress might impose re-

straints. Therefore it has been determined that the failure of Congress
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to exercise this exclusive power in any case is an expression of its will

that the subject shall be free from restrictions or impositions upon it by

the several States, and if a law passed by a State in tlie exercise of its

acknowledged powers comes into conflict with that will, the Congress

and the State cannot occupy the position of equal opposing sovereign-

ties, because the Constitution declares its supremacy and tliat of tlie

laws passed in pursuance thereof; and that which is not supreme must

yield to that which is supreme. . . . That which belongs to commerce
is within the jurisdiction of the United States, but that which does not

belong to commerce is within tlie jurisdiction of the police power of the

State. Gibbons v. Ogdeyi^ 9 Wheat. 1, 210; Brown v. Maryland, 12

Wheat. 419, 448; Tlie License, Cases, 5 How. 599; Mobile v. ICim-

ball, 102 U. S. 691 ; Bo^oman v. Baihoay Co^ 125 U. S. 465 ; Leisy

V. Hardin^ 135 U. S. 100 ; In re Rahrer, 140 U. S. 545, 555.

The argument is that the power to control the manufacture of re-

fined sugar is a monopoly over a necassar}' of life, to the enjoyment of

which b}' a large part of the population of the United States interstate

commerce is indispensable, and that, therefore, the general government

in the exercise of the power to regulate commerce may repress such

monopol}' directly and set aside the instruments which have created it.

But this argument cannot be confined to necessaries of life merely, and

must include all articles of general consumption. Doubtless the power

to control the manufacture of a given thing involves in a certain sense

the control of its disposition, but this is a secondary and not the primarj'

sense ; and although the exercise of that power ma\' result in bringing

the operation of commerce into plav, it does not control it, and affects

it onlv incidental!}" and indirectly'. Commerce succeeds to manufacture,

and is not a part of it. The power to regulate commerce is the power

to prescribe the rule by which commerce shall be governed, and is a

power independent of the power to suppress monopoly. But it ma}-

operate in repression of monopolv whenever that comes within the rules

by which commerce is governed, or whenever the transaction is itself a

monopol}' of commerce.

It is vital that the independence of the commercial power and of the

police power, and the delimitation between them, however sometimes

perplexing, should always be recognized and observed ; for while the

one furnishes the strongest bond of union, the other is essential to the

preservation of the autonomy of the States as required by our dual form

of government ; and acknowledged evils, however grave and urgent

they may appear to be, had better be borne, than the risk be run, in the

effort to suppress them, of more serious consequences b}' resort to expe-

dients of even doubtful constitutionality.

It will be perceived how far-reaching the proposition is that the

power of dealing with a monopoly directl}' may be exercised by the

general government whenever interstate or international commerce may
be ultimateh' affected. The regulation of commerce applies to the sub-

jects of commerce and not to matters of internal police. Contracts to
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buy, sell, or exchange goods to be transported among the several

States, the transportation and its instrumentalities, and articles bought,

sold, or exchanged for the purposes of such transit among the States,

or put in the way of transit, may be regulated, but this is because they

form part of interstate trade or commerce. The fact that an article is

manufactured for export to another State does not of itself make it an

article of interstate commerce, and the intent of the manufacturer does

not determine the time when the article or product passes from the con-

trol of the State and belongs to commerce. This was so ruled in Coe

V. Errol, 116 U. S. 517, in which the question before the court was

whether certain logs cut at a place in New Hampshire and hauled to a

river town for the purpose of transportation to the State of Maine were

liable to be taxed like other property in the State of New Hampshire.

Mr. Justice Bradley, delivering the opinion of the court, said: "Does

the owner's state of mind in relation to the goods, that is, his intent to

export them, and his partial preparation to do so, exempt them from

taxation ? This is the precise question for solution. . . . There must

be a point of time when they cease to be governed exclusively by the

domestic law and begin to be governed and protected by the national

law of commercial regulation, and that moment seems to us to be a

legitimate one for this purpose in which they commence their final

movement from the State of their origin to that of their destination."

And again, in Kldd v. Pearson, 128 U. S. 1, 20, 24, where the ques-

tion was discussed whether the right of a State to enact a statute pro-

hibiting within its limits the manufacture of intoxicating liquors, except

for certain purposes, could be overthrown by the fact that the manufac-

turer intended to export the liquors when made, it was held that the

intent of the manufacturer did not determine the time when the article

or product passed from the control of the State and belonged to com-

merce, and that, therefore, the statute in omitting to except from its

operation the manufacture of intoxicating liquors within the limits of

the State for export, did not constitute an unauthorized intcrf».'rence

with tlie right of Congress to regulate commerce. [Here follows a

quotation from the opinion of the court in this case.] And see Veazie

V. 3Ioor, 14 How. 568, 574.

In Gibbons v. Ogden, Brown v. Maryland, and other cases often

cited, the State laws which were held inoperative were instances of direct

interference with, or regulations of, interstate or international com-

merce
;
yet in Kidd v. Pearson the refusal of a State to allow articles

to be manufactured within her borders even for export was held not to

directly affect extern.al commerce, and State legislation which, in a great

variety of ways, affected interstate commerce and persons engaged in

it, has been frequently sustained because the interference was not

direct.

Contracts, combinations, or conspiracies to control domestic enter-

prise in manufacture, agriculture, mining, production in all its forms,

or to raise or lower prices or wages, might unquestionably tend to re-
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strain external as well as domestic trade, but the restraint would be an

indirect result, however inevitable and whatever its extent, and such

result would not necessarily determine the object of the contract, com-

bination, or conspiracy.

Again, all the authorities agree that in order to vitiate a contract or

combination it is not essential that its result should be a complete mo-

nopoly ; it is sufficient if it really tends to that end and to deprive the

public of tlie advantages which flow from free competition. Slight re-

flection will show that if the national power extends to all contracts and

combinations in manufacture, agriculture, mining, and other productive

industries, whose ultimate result ma}' affect external commerce, com-

paratively little of business operations and affairs would be left for

State control.

It was in the light of well-settled principles that the Act of July 2,

1890, was framed. Congress did not attempt thereby to assert the

power to deal with monopoly directly as such ; or to limit and restrict

the rights of corporations created by the Slates or the citizens of the

States in the acquisit'on, control, or disposition of property ; or to reg-

ulate or prescribe the price or prices at which such property or the pro-

ducts thereof should be sold ; or to make criminal the acts of persons in

the acquisition and control of property which the States of their resi-

dence or creation sanctioned or permitted. Aside from the provisions

applicable where Congress might exercise municipal power, what the

law struck at was combinations, contracts, and conspiracies to monop-
olize trade and commerce among the several States or with foreign

nations ; but the contracts and acts of the defendants related exclu-

sively to the acquisition of the Philadelphia refineries and the business

of sugar refining in Pennsylvania, and bore no direct relation to com-
merce between the States or with foreign nations. The object was
manifestly private gain in the manufacture of the commodity, but not

through the control of interstate or foreign commerce. It is true that

the bill alleged that the products of these refineries were sold and dis-

tributed among the several States, and that all the companies were
engaged in trade or commerce with the several States and with foreign

nations ; but this was no more than to say that trade and commerce
served manufacture to fulfil its function. Sugar was refined for sale,

and sales were probably made at Philadelphia for consumption, and
undoubtedly for resale by the first purchasers throughout Penns3-lvania

and other States, and refined sugar was also forwarded by the com-
panies to other States for sale. Nevertheless it does not follow that an

attempt to monopolize, or the actual monopol}- of, the manufacture w.is

an attempt, whether executor}' or consummated, to monopolize com-
merce, even though, in order to dispose of the product, the instrumon-

talit}' of commerce was necessarily invoked. There was nothing in tlie

the proofs to indicate any intention to put a restraint upon trade or

commerce, and the fact, as we have seen, that trade or commerce might

be indirectly affected was not enough to entitle complainants to a
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decree. The subject-matter of the sale was shares of manufacturing
stock, and the relief sought was the surrender of property which had
already passed and the suppression of the alleged monopoly in

manufacture by the restoration of the status quo before the transfers,

yet the Act of Congress only authorized tlie Circuit Courts to proceed
by way of preventing and restraining violations of the Act in respect

of contracts, combinations, or conspiracies in restraint of interstate or

international trade or commerce.
The Circuit Court declined, upon the pleadings and proofs, to grant

the relief prayed, and dismissed the bill, and we are of opinion that the

Circuit Court of Appeals did not err in affirming tliat decree.

Decree affirmed.

The dissenting opinion of Harlan, J., is omitted.

NOTE.

Thk subjeet of the present chapter has uuusual complications. There exist not

merely the couiinon difficulties in constitutional questions about accommodating the just

extent of judicial control to that of lej^islative power, — such difficulties, f. ij
, as appear

in revising a legislative determination of what are reasonable railroad rates (si(j}ra,

p. 672; and Jtearjan v. F artners, ^x. Trust ('o , su]iia, p. 1745); but other embarrass-

ments, also, arising out of the necessity of adjusting the relative powers of two legisla-

tive bodies, the local and the national. It is Congress and not the courts, to whom is

intrusted the regulation of that portion of commerce which is interstate, foreign, and
with the Indian tribes; and, primarily, it would appear to be the office of the Federal

legislature, and not of the Federal courts, to supervise and moderate the action of the

local legislatures, where it touches these parts of commerce.

The present state of the decisions seems to invite one or two more suggestions.

The principal difficulties seem now to lie in that region of tlie general sul)ject as to

whicli it is said that when a matter admits only of one uniform .system or plan of

regulation the power of Congress is exclusive ; and where again, it is said that when
Congress is silent this silence is, virtually, a regulation,— a declaration tiiat the

given subject shall remain as it is.

Now the question whether or not a given subject admits of only one uniform system

or plan of regulation is primarily a legislative question, not a judicial one. For it

involves a consideration of what, on practical grounds, is expedient, possible, or desir-

able ; and whether, being so at one time or place, it is so at another; as in the cases

of quarantine and pilotage laws, and laws regulating the bringing in and sale of par-

ticular articles, such as intoxicating liquors or opium. As regards the last-named

drug, the desirable rule for California, where there are many Chinamen, and for

Vermont, where they are few, may conceivably be different. It is not in the language

itself of the clause of the Constitution now in question, or in any necessary construction

of it, that any requirement of uniformity is found, in any case whatever. Tliat can

only be declared necessary, in any given case, as being the determination of some one's

practical judgment. The question, then, appears to \>e a legislative one ;
it is for Con-

gress and not for the courts,— except, indeed, in the sense that the courts may control

a legislative decision, so far as to keep it within the bounds of reason, of rational

opinion.

If this be 30, then no judicial determination of the question can stand against a

reasonable enactment of Congress to the contrary ; such, for exnniple. as was made in

the " Wilson Bill " (see In re Rahver, supra, p. 2123), by which a determination of the
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court in Leisij v. Hardin was superseded. Compare Per. v. Wheeling, Sj-c. Bridge Co.,

supra, p. 1889. It would seem to follow that the courts should abstain from inter-

ference, except in cases so clear that the legislature cannot legitimately supersede iis

determinations; for the fact that the legislature may do this, in any given case, shows

plainly that the question is legislative and not judicial.

But if it be said, leaving aside any inquiry as to whether or not a uuifurm rule is

required, that the courts have merely been construing the silence and non-action of

Congress as being a declaration that no rule is required, and enforcing that, we do not

really escape from the difficulty just mentioned. As regards State regulations of com-

merce in matters which do not require uniformity of rule, it is admitted that the silence

of Congress is not conclusive against them ; some positive intervention of Congress is

required {Cooleg v. Port Wardens, sujira, p. 1879). If, then, the courts would know,

in any given case of a regulation of commerce, what the silence of Congress means,

how are they to tell, unless they first determine under which head the given regulation

belongs, that of regulations requiring a uniform rule, or of those which do not 1 But

that, as we have seen, they cannot settle without passing on a legislative question, ex-

cept in cases .so clear that there cannot reasonably be two opinions.

It may then be conjectured that the decisions of the Federal courts are likely to

incline, as time goes on, to the side of leaving it to Congress to check such legislation

of the States as may be challenged on the ground now in question, and of limiting its

own action, in respect to such cases, to that class of State enactments which is so clearly

unconstitutional that no consent of Congress could help the matter out. An illustra-

tion of this method may be observed in the case of \eilson v. Garza, supra, p. 1969. in

considering the question whether a law of Te.xas was an inspection law, and if so,

whether it transgressed the constitutional limit in laying, without the consent of Con-

gress, a duty or impost on imports or exports beyond what was absolutely necessary

for e.xecuting the inspection law. Mr. Justice Bradlev, after remarking that the.

right to make inspection laws is not granted to Congress but is reserved to the States,

— with this limitation as to the means of executing them, that duties on imports or

exports, not passed upon by Congress, must be absolutely necessary,— went on to say,

as to who shall determine whether a duty is excessive or not, that the question is for

Congress, " the duty must stand until Congress shall see fit to alter it."

lu like manner, accepting the approved principle of C'ooleg v. Port Wardens, supra,

p. 1879, that subjects of interstate and foreign commerce which require one uniform
rule are exclusively for Congress, it can make no difference whether this principle he

stated in express terms in the Constitution, like the qualification about inspection

laws, or be only a just implication. To the question. Who shall say whether one
uniform rule is required? as well as to the other question. Who shall sav whother
the inspection duty is absolutely necessary ? the answer is the same : that ques-

tion is for Congress, and the State regulation " must stand until Congress shall see

fit to alter it." And so Mr. Justice Curtis, in giving the court's opinion in C'oolei/ v.

Port Wardens (supra, p. 1887), points to the legislative character of the question when
he says :

" The Act of 1789 contains a chear and authoritative declaration by the first

Congress that the nature of this subject (pilotage) is such that ... it is local and not

national."

If it be thought that Congress will very likely be dilatory or negligent, or that it

may even purposely allow, and connive at, what should he forbidden.— that is quite

possible. But the objection is a criticism upon the arrangements of the Constitution

itself, in giving so much power to the legislature and so little to the courts. It

should be observed, however, that the great thing which the makers of the Constitution

had in view, as to this subject, was to secure power and control to a single hand, the

general government, the common representative of all, instead of leaving it divided

and scattered among the States ; and that this object is clearly accomplished. It is

also to be remembered that much in State action, which may not be readied by the

courts under the present head, may yet be controlled by them under other parts of the

Constitution, as in such cases as Crandall v. Nevada, supra, p. 1364, and Corjield v.

Coryell, supra, p. 453. — Ed.
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CHAPTER XL

MONEY. — WEIGHTS AND MEASURES.

THE MIANTINOMI.

United States Circuit Court, Third Circuit. 1855.

[3 Wallace, Junior, 46.]

The Constitution of the United States, Art. 1, sect. 8, cl. 5, gives to

Congress the power " to fix the standard of weights," a power which,

however, it has never exercised, except by an Act of Ma}' 19, 1828, in

which it declares that a certain " brass troy pound weight," then in the

custody of the director of the mint of the United States, shall be the

standard troy pound of the mint. In this state of Federal inaction,

the Legislature of Pennsylvania, by an "Act to fix the standards and

denominations of measures and weights " in that Commonwealth, en-

acted (§ 13), on the 15th April, 1834, that the standard of weight

shall be a pound, to be computed upon the troy pound of the mint of

the United States, referred to in the Act of Congress of May 19, 1828,

to wit : " The troy pound of this Commonwealth shall be equal to the

troj' pound of the mint aforesaid, and the avoirdupois pound of this

Commonwealth shall be greater than the tro}- pound aforesaid in the

proportion of 7,000 to 5,760;" and enacted further (§ 17), that " the

denominations of weight of this Commonwealth, whereof the pound

avoirdupois, as heretofore provided, is the standard unit, shall be: 16

drams make one ounce, 16 ounces make one pound, 25 pounds make

one quarter, 4 quarters make one hundred, 20 hundreds make one ton."

Notwithstanding this law, the ton of coal (the ton weight being the

unit by which coal is always bought in Philadelphia), as perhaps of

other things, was popularly regarded as being 2,240 pounds. To the

great majority of people the existence of the Pennsylvania Act was un-

known. But towards the close of the year 1853,— coal having been

then lately very much, as it continued afterwards, on the rise in price, —
almost all the vendors of coal of Philadeli)hia met together in a public

way, and having made agreement with one another to this effect, pub-

licly, and in a body, " Resolved, that on and after December 1st, 1853,

the weight for a ton of coal shall be 2.000 pounds ; and that the price

be reduced in proportion to the weight." These proceedings of the coal

dealers were matters of great publicity, and known to most persons who

burn coal and read the city newspapers. From that time the coal-deal-
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ers, when furnishing coal in the city, furnished but 2,000 pounds as a

ton.

In this state of facts, one Holt had contracted, previoush' to these

resolutions, to furnish the steamer " Miantinomi " with several hundred
'• tons " of coal at the market prices, and furnished that part of his " tons,"

which he delivered after the resolutions at the rate of 2,000 pounds.

He had given no notice to the parties with whom he had contracted

tliat he was, after the resolutions, furnishing 2,000 pounds as a ton, and

it did not appear that they knew of the resolutions. As a fact, they

discovered the change in the kind of "tons" only by observing that

the new tons did not burn so long nor propel the boat so far as the old

ones; in other words, that 2,000 pounds would not have the effect of

2,240 pounds. In regard to price, while there was nothing to show

that, compared with the subsequent still rising rates, the libellants had

not reduced the price of the short tons in proportion to the reduc-

tion of the unit, it was clear that with the still rising prices the defend-

ants were charged more for one of tiie short tons than under the old

prices they had been for the large ones. And there was nothing which

showed that the}' knew about rising prices at all. Holt having libelled

the steamer for his claim, the owners of the vessel alleged in defence

that he '' had rendered false weights to the amount of many hundred of

pounds," and claimed a deduction to be made for these "tons"' of

2,000 pounds.

Grier, J. It is almost superfluous to remark that as it requires the

assent of both parties to make a contract, it also requires the same
consent to change it. It may be said, that as two multiplied by three

will have the same product as three multiplied by two, the result will be

the same either wa}', provided the price be diminished in proportion to

the quantit\'. This is undoubtedlj' true ; but it is not the case before

us. The defendants, finding the price increasing ever}' few days, con-

tinue to pa}' the apparent market value under the supposition that tliey

are receiving their coal according to the unit of quantity and vahiation

when they made the contract. If notice had been given them that

eleven per cent was to be added secretly to the price by this contriv-

ance of diminishing the quantity, they might not have assented to it.

And until they can be shown to have assented to it they cannot be

made its victim.

If the grocers in a particular street, finding that it would add much
to their profit in times of scarcity and high prices, to deliver flour and

other provisions at the pound troy instead of tlie pound avoirdupois, as

heretofore, and should conspire together to deliver thereafter but

twelve ounces to tlie pound instead of sixteen, such conduct would re-

ceive no countenance from the public thus imposed upon, and in courts

of justice would be treated as a fi-aud, and receive that appellation

without seeking for a milder synonym.

Coal is a necessary of life in this climate, and unfortunately for the

consumers, the demand has increased to such an extent as to put it in
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the power of those who supplj- it to extort their own price. When its

price was moderate, and the profits of the vendor merely remunerative,

there were no schemes to reduce the quantity by changing the meaning

of words to suit the rapacity of speculators. This scheme of reducing

the quantity by ten per cent was not concocted till after prices had in-

creased twenty-five per cent, and were proceeding up to fifty. When it

was discovered that competition could not check speculation on a neces-

sary of life, the public were made the victims of this agreement, con-

trivance, conspirac}', or whatsoever it maj* be called.

My attention has been turned to an Act of the Pennsylvania Assem-

bl}', passed in April, 1834, on the subject of "weights and measures."

For the purpose of the present case it may not be necessar}- to decide

upon the power of any State legislature to make such an enactment.

It was probably intended for the convenience of the oflScers on their

public works. As approximating decimal divisions it is much more

convenient for calculation when the pound is made the unit on which to

compute price or value. In very man}' cases the pound and its decimal

multiples have been adopted almost entirely instead of the old quarters,

hundred weights, and tons
;
just as 25 feet has been adopted by en-

gineers as the cubic 3'ard instead of 27. But in all those cases a

change of language is made to suit this convenient change of multiple.

Thus the engineer would state on a conti'act for excavation the price

at so much " per cubic yard of 25 feet." So the term " per 100 lbs.,"

or "hundred neat," are substituted for " ewt.," which represents 112

pounds. And when the ton is used to represent, for convenience of

calculation, 2,000 pounds, the contract should and usually does so

state it as " per ton of 2,000 pouBcTs," or " per ton neat." But as coal

and other cheap and heavy articles have never been sold by the pound

as a unit for calculating its price, but by the ton, convenience of calcu-

lation has never required, nor has custom sanctioned, any reform (so

called) or change in the amount so represented by this unit. Accord-

ingly, notwithstanding that this Act of the legislature was passed more

than twenty years ago, it has never been adopted in practice in the

sale of coal and other heavy articles whose unit of calculation is usuall}'

by the ton, and not by the pound.

The Congress of the United States having the power to regulate

commerce between the several States, it was of great importance that

the value of money and the standard of weights and measures should

be uniform. Accordingl}', their regulation is entrusted to Congress.

Every change or innovation by the several States would tend only to

increase confusion and difficulty. This duty, intrusted to Congress,

seems apparently to have been much .neglected. I find no legislation

on the subject by Congress, except in the Act of May 19, 1828, c. 67,

where it is enacted that " the brass troy pound weight, procured by the

Minister of the United States at London, in the year 1827, for the use

of the mint, and now in the custody of the director thereof, shall be the

standard troy pound of the mint of the United States." As the Eng-

lish standard of weights and measures had been adopted by long

II
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custom in ever}' State, it was, perhaps, unnecessar}' for Congress to

interfere further than it has done. For as the standard of the London

Tower weights, and the English terms or denominations used to represent

their fractions and multiples, were universall}- adopted in the United

States, and of course uniform, nothing was required of Congress, unless

it entirely changed its standard and introduced decimal fractions and

multiples for greater facilit}- of calculation, as it has done in our coin.

Whether this uniformity of weights and measures has been established

by custom or Congressional legislation, it is evident that any interfer-

ence of State legislation to change either the standard of weights or

the meaning of the terras used to represent its multiples or fractions, is

not only useless but injurious. Accordingly, the provisions of this Act

of Assembly have remained a dead letter, and it is practically obsolete

so far as concerns the standard ton. It compels no one, nor could it do

so, to adopt its use of language. Men may contract either with or

without its sanction to make the pound their unit, and to sell at so

much per 100 pounds; or so much for 2,000, and the}' may call it, or

any other multiple "of a pound, a ton, if the parties to the contract

agree to do so. But this Act, if it have any efficacy whatever (which,

as I have intimated, is doubtful), cannot be invoked to change the

terms of a contract contrary to the consent of one of the parties, or to

authorize vendors who buy coal at one standard of weight to sell it at

another, and thus extort from purchasers an increased price for a

diminished quantity.

A deduction must be made as claimed by the defendants on their

theory that 2,240 pounds, and not 2,000, are a ton.^

1 Compare Evans v. Myers, 25 Pa. 114 (1855), and Weaver v. Fegely et a!., 29 Pa.

27 (1857). In the last named case, in affirming the validity of the statute discnssed in

the case of the " Miantinomi," Lewis, C. J., for the court, said :
" Tiie omission to

exercise this power was in fact made a matter of complaint and remonstrance bv the

Legislature of Pennsylvania, in their Resolutions of the 9th April, 18.34, in which the

general government was urged to perform this obligation. The Act of Assemblv of

the 15th April, 1834, is based upon the neglect of the Federal legislature in this par-

ticular, and it is in that Act expressly provided that whenever Congress shall estab-

lish a standard of weights and measures, the standards named in the State law shall

be made to conform to the Act of Congress. It is an error to suppose that either the

Resolution of Congress of the 14th .Tune, ]8.3fi, or the Acts of 19th Mav, 1828, and
30th August, 1842, estal)lish a standard of weights and measures, to regulate the

business transactions of the people. The Resolution of 1836 was nothing more than a
preliminary step, looking to the exercise of the power at a future day. The Act of

1828 liad relation merely to the operations of tlie United States Mint; and the Act of

1842 was limited exclusively to the collection of the public revenue under the tariff

of that year. There is, therefore, no foundation whatever for the allegation that Con-
gress has exercised this power, and that there is therefore any actual conflict between
the State and national legislation on this subject.

"But it seems to be thought by the plaintiff in error that the mere grant of the
power to Congress, although not exercised by that body, extinguishes it in the States.

This is contrary to the rule of construction adopted by all approved authorities. Alex-
ander Hamilton, who was not likely to relinquish Federal authority where he could
maintain it with any show of reason, states the rule thus :

' This exclusive delegation,

or rather this alienation of State sovereignty, exists only in three cases: 1st, Where
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the Constitution in express terms granted an exclusive authority to the Union. 2d,

Where it granted an authority to the Union, and at the same time prohibited the

States from exercising tlie like authority ; 3d, Where it granted an authority to the

Union to which a similar authority in the States would be absolutely and totally con-

tradictory and repugnant.' It is not pretended that tlie grant of the power to regu-

late weights and measures is exclusive in express terms, nor that the States are

expressly prohibited from exercising it. The vState sovereignties are therefore to be

extinguished, as regards this subject, if at all, by mere implication. But that implica

tion can only arise where the State authority is ' absolutely and totally contradictory

and repugnant ' to the power delegated to Congress. These terms necessarily imply

the pre-existence of something to contradict or oppose. But there is nothing what-

ever either in the Constitution or in the Acts of Congress which the Act of Assembly

in anv respect contravenes or opposes. It is therefore perfectly constitutional. The
true rule in this respect was correctly stated by Chief Justice Tilghman, in the cele-

brated case of Moore v. Houston, 3 S. & R. 179: ' Where the authority of the States is

taken away by implication, they may continue to act until the United States exercise

their power, because, until such exercise there can be no incompatibilit}-.' The de-

cision of the Supreme Court of Pennsylvania, in the case referred to, was affirmed in

the Supreme Court of the United States. The frequent application of the principle

settled in that case is familiar to all pereons conversant with the operation of our gov-

ernment. Congress has power to provide for calling forth the militia, but the States

may do the same, so that their enactments do not conflict with the Acts of Congress.

Moore v. Houston, Id. 170; s. c. 5 Wheat. 1. Congress may e.stablish uniform bank-

rupt laws, but the States may exercise the same power within their respective juris-

dictions, so long as they do not conflict with existing regulations of Congress.

Sturges v. Crowninshield , 4 Wheat. 122; Ogden v. Saunders, 12 Wheat. 213; Boyle v.

Zacharie, 6 Pet. 348. Congress may exercise the taxing power, and so may the States

exercise general powers of the like kind. Congress have power to punish for counter-

feiting the coin, and had power to punish for counterfeiting the notes of the Bank of the

United States, and the States exercised the same power. For v. Ohio, 5 How. 432

;

White v. Commonwealth, A Binn. 418; Livingston v. Van Ingen,9 John. Rep. 267. Con-

gress may grant exclusive privileges for limited times to autliors and inventors. The
States did the same until Congress exercised the power. 9 John. 267. Congress have

power to provide for the recaption of fugitive slaves. The States have the same power,

so long as their enactments are not in conflict with the Acts of Congress on the sul>

ject. It is true that this principle was denied by Justice Story, in Prigg v. Pennsi/l-

vania, 16 Peters, 539. But that opinion was on a question wiiich did not arise in the

case. It was one of the most mischievous heresies ever promulgated. It was never

received as the true construction of the Federal Constitution, and the more recent

case of Moore v. Illinois. 14 How. Rep. 13, siiows that it was promulgated without the

sanction of a majority of the court.

" The United States courts have jurisdiction over controversies between citizens of

different States, but no one has ever doubted the jurisdiction of the State courts over

the same parties. To hold that the mere grant of power to the Federal government

over any subject extinguishes State authority over the same subject, would invalidate

thousands of judgments rendered by State courts in controversies between citizens of

different States. In every State in the Union weights and measures have been con.

stantly governed either by a standard established by a State statute, or by the common
law of the State. The power of each State to establish its own common law on this

subject has never been denied. If the States have this power, they certainly have the

power to enact statutes. The power being acknowledged, it is not for the Federal gov-

ernment to interfere with the manner of exercising it. To deny the existence of

this authority now, would overturn the practice which has been uniformly acted on by

all the States during the whole period of their political existence. It would tlirow all

past transactions into confusion, and leave the business community no guide whatever

for the future ; for there is no certainty that Congress will ever deem it expedient to fi.x

a standard. Chief Justice Tilghman, in The Farmers' and Mechanics' Bank v. Smith,

3 S. & R. 69, stated a fact which no one has ever denied, when he declared that ' the
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THE POWER TO EMIT BILLS.

" The specifications of the power about money, given to the Congress of the

United States in the Constitution, are two : power is given to coin money and to

borrow it. Art. 1, sect. 8, clause 2, reads: [The Congress shall have power] 'to

borrow money on the credit of the United States.' In clause 5 the power is given ' to

coin money, regulate the value thereof, and of foreign coin, and fix tlie standard of

weights and measures.' Provisions corresponding to these are found in Art. 9, sects, -l-

and 5, of the Articles of Confederation ; and the language there used accounts in part

for that of the Constitution. The clauses above quoted originally stood, in Piuckuey's

Plan of a Federal Constitution (5 Ell. Deb. 130), as follows: 'The Legislature of

the United States sliall have the power to borrow money and emit bills of credit ; . . .

to coin money, and regulate the value of all coins, and fix the standard of weights and

measures.' The plan was reiCrred to a committee. In the draft of the Constitution

reported by the committee of detail (Id. 378) on August 6, after more than two months,

the first clause stood nearly as before, while the other one read thus :
' to coin money,

to regulate the value of foreign coin.' There was now no difficulty in regard to the

clause about coining money ; it passed without opposition, taking on at some later

stage the shape in which it now stands, namely, that which is first quoted above. As
regards the other clause, that part of it was stricken out which authorized Congress to

emit bills, and it was left thus :
' to borrow money on the credit of the United States.'

In the Articles of Confederation it had been :
' to borrow money or emit bills on the

credit of the United States
;

' and now, in the final result, they merely struck out, ' or

emit bills.' . . . Now, as regards the States. In Pinckney's Plan, Art. XI. (Id. 131),

they were forbidden, ' without the con.sent of the Legislature of the United States . . .

[to] emit bills of credit, [or] make anything but gold, silver, or copper a tender in

payment of debts.' By the report of the committee of detail (Id. 381 ) they were for-

bidden absolutely to coin money ; and the previous prohibition, ' without the consent

of the Legislature of the United States,' was continued as to the clause about emitting

States have regulated weights and measures at their pleasure,' 'without objection.'

Their right to do so, until Congress shall act on the subject, admits of no doubt.

" Jndfjment affirmfd.'

From 2 Story, Com. Const., 5th ed. §§ 1120-1122 :
" It will be hereafter seen that

this [coining money] is an exclusive power in Congress, the States being expressly

prohibited from coining money. And it has been said by an eminent statesman [^Ir.

Webster], that it is difficult to maintain, on the face of the Constitution itself .and in-

dependent of long-continued practice, the doctrine that the States, not being at liberty

to coin money, can authorize the circulation of bank paper, as currency, at all. . . .

Whatever may be the force of this reasoning, it is probably too late to correct the

error, if error there be, in the assumption of this power by the States, since it has an
inveterate practice in its favor, through a very long period, and indeed ever since the

adoption of the Constitution.

"The other power, 'to fix the .itnndard of weights and measures,' was, doubtless,

given from like motives of public policy, for the sake of uniformity, and the conven-

ience of commerce. The Federalist, No. 42. Hitherto, however, it has remained a

dormant power, from the many difficulties attendant upon the sul)ject, altliough it has

been repeatedly l)rmght to the attention of Congress in most elaborate reports I'^ntil

Congress shall fix a .^tamlard. the understanding seems to be that the States possess

the power to fix their own weights and measures ; or, at least, the existing standards

at the adoption of the Constitution remain in full force. Under the Confederation

Congress possessed the like exclusive power."

The foregoing passages stand in the same form in the first edition, publi.shed early

in the year 18.33. Pompnre Crniri v. Mn., 4 Pet. 410 (1830), and Story, ,I. (dissenting),

in Briscoe v. Bk. Kij., 11 Pet. 2.57 (1837).— Ed,

VOL. II.— 64
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bills of credit, or making anything but specie a tender in payment of debts. This con-

dition was afterwards stricken out (Id. 484, 485), and the whole provision on the sub-

ject, as regards the States, tiually took its present form of an absolute prohibition.

" As things stood, therefore, when the instrument was launched, and as they stand

now : Jiral, both the Union aud the States could borrow money ; second, the States could

not coin money, and they could not give the quality of ' a tender in jiayment of debts
'

to anything liut gold and silver coin ; third, the L'nion could ' coin money, regulate the

value tlieieof, and of foreign coin.' It was not restricted as to the mcXal it should

coin. It was not given any express power to give or to withhold from its own coin or

any other the quality of a legal tender in payment of debts ; and it was not denied any
usual or naturally implied power of this sort

;
foinili, the States could not emit bills,

aud, of course, they could not borrow by the aid of such bills
; Ji/ili, as to the power

of Congress to emit bills, to supply a paper currency, or to make it a legal tender, the

Constitution was silent. . . .

" Let us see just w hat took place in the Convention as regards bills of credit, and
what was then thought to be the effect of its action. What actually took place may
be seen (so far as we have any report of it) by looking at pages 434 and 4.35 of the

fifth volume of Elliott's Debates. The Convention was discussing, on August 16, the

draft of a constitution submitted ten days before by the committee of detail :
—

" ' AIk. Gouvekneuk MoiiRis moved to strike out " and emit bills on the credit of

the United States." If the United States had credit, such bills would be unnecessary
;

if they had not, unjust and useless. — Mh. Butlkr seconded the motion. — Mr. Madi-
son. Will it not be sufficient to prohiliit making them a tender? This will re-

move the temptation to emit them with unjust views ; and promissory notes, in that

shape, may in some emergencies be best.— Mr. Gouverneur Morris. Striking out

the words will leave room still for notes of a resjjoiisible minister, which will do all the

good Avithout the mischief. Tlie moneyed interest will oppose the jilan of government,

if paper emissions be not prohibited.— Mr. Gorham was for striking out without in-

serting any prohibition. If the words stand, they may suggest and lead to the meas-

ure.— Mr. Mason had doubts on the subject. Congress, lie thought, would not have

the power unless it were expressed. Though he had a mortal hatred to paper money,

vet, as he could not foresee all emergencies, he was unwilling to tie the hands of the

legislature. He observed that the late war could not have been carried on, had such a

prohibition existed. — Mr. Gorham. The power as far as it will be nece'^sary or safe is

involved in that of borrowing. — Mr. Mercer was a friend to paper money, though,

in the present state of temper of America, he should neither propo.^^e nor approve of

such a measure. He was, consequently, opposed to a prohibition of it altogether. It

will stamp suspicion on the government, to deny it a discretion on this point. It was

impolitic, also, to excite the opposition of all those who were friends to paper money.

The people of property would be sure to be on the side of the plan, and it was impoli-

tic to purchase their further attachment with the loss of the opposite class of citizens.

— Mr. Ellsworth thought this a favorable moment to shut and bar the door against

paper money. The mischiefs of the various experiments which had been made were

now fresh in the public mind, and had excited the disgust of all the respectable part

of America. By withholding the power from the new government, more friends of

influence would be gained to it than by almost anything else. Paper money can iu

no case be necessary. Give the government credit, and other resources will offer.

The power may do harm, never good. — Mr. Randolph, notwithstanding his antipathy

to paper money, could not agree to strike out the words, as he could not foresee all

the occasions that might ari.se. — Mr. Wilson. It will have a most salutary influence

on the credit of the United States to remove the possibility of paper money. This ex

pedient can never succeed whiKst its mischiefs are remembered ; and, as long as it can

be resorted to, it will be a bar to other resources. — Mr. Bi tler remarked that paper

was a legal tender in no country in Europe. He was urgent for disarming the gov-

ernment of such a power. — Mr. Mason was still averse to tying the hands of the

]egi.<laiure nJtorjether. If there was no example in Europe, as just remarked, it might

be observed, on the other side, that there was none in which the government was re-

strained on this head.— Mr. Read thought the words, if not struck out, would be as

i
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alarming as the mark of the beast in Revelation. — Mr. Laxgdox had rather reject

the whole plan than retain the three words "and emit bills."

'

" Morris's motion to strike out was then carried by a vote of nine States to two. In

a note at the bottom of page 435, in accounting for the vote of Virginia, Madison

savs :
' This vote in the affirmative by Virginia was occasioned by the acquiescence of

Mr. Madison, who became satisfied tliat the striking out of the words would not dis-

able the government from the use of jjublic notes so far as tliey could be safe and

proper ; and would only cut off the pretext for a paper currency, and particularly fur

making the bills a tender, either for public or private debts.' . . .

•' Such was the action of the framers of the Constitution as to the power to emit

bills and the closely related topic of making them a legal tender. Turn now and con-

sider that it is the established law of the country that Congress may emit bills. . . .

Chief Justice Chase, in delivering tlie opinion of the Supreme Court of the United

States in Veazie Bank v. Fenno (8 \Yall. 533, 548) said: . . .
' It is settled by the

uniform practice of the government, and by repeated decisions, that Congress may

constitutionally authorize the emission of bills of credit.' "— Legal Tender, 1 Harv.

Law Review, 73-79.

CRAIG ET AL. V. THE STATE OF MISSOURI.

Supreme Court of the United States. 1830.

[4 Peters, 410.] ^

Sheffey^ for the plaintiffs ; Benton, contra.

Marshall, C. J., delivered the opinion of the court ; Justices Thomp-
son, Johnson, and M'Lean dissenting.

This is a writ of error to a judgment rendered in the court of last

resort, in the State of Missouri ; affirming a judgment obtained b}" the

State in one of its inferior courts against Hiram Craig and others, on a

promissor}- note. . . .

Tlie declaration is on a promissory note, dated on the first da}- of

August, 1822, promising to pay to the State of Missouri, on the first

day of November, 1822, at the loan office in Chariton, the sum of one

hundred and ninety-nine dollars ninetj'-nine cents, and the two per

cent per annum, the interest accruing on the certificates borrowed from

the 1st of October, 1821. This note is obviously given for certificates

loaned under the Act, "for the establishment of loan offices." Tliat

Act directs that loans on personal securities shall be made of sums less

than two hundred dollars. This note is for one hundred and ninet}--

nine dollars and ninet3--nine cents. The Act directs that the certificates

issued by the State shall carr}- two per cent interest from the date,

which interest shall be calculated in the amount of the loan. The note

promises to repay the sum, with the two per cent interest accruing on

the certificates borrowed, from the first da}' of October, 1821. It can-

not be doubted that the declaration is on a note given in pursuance of

tlie Act which has been mentioned.

Neither can it be doubted that the plea of non-assumpsit allowed the

defendants to draw into question at the trial the validit}' of the con-

^ The statement of the case is omitted.— Ed.
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sideration on which the note was given. Everything which disaffirms

the contract, everything which shows it to be void, may be given in

evidence on the general issue in an action of assumpsit. The defend-

ants, therefore, were at liberty to question the validit}' of the considera-

tion which was the foundation of the contract, and the constitutionality

of the law in which it originated. . . .

The case is, we think, within the twenty-fifth section of the Judicial

Act, and consequently within the jurisdiction of this court.

This brings us to the great question in the cause : Is the Act of the

Legislature of Missouri repugnant to the Constitution of the United

States? The counsel for the plaintiffs in error maintain, that it is

repugnant to the Constitution, because its object is the emission of bills

of credit contrary to the express prohibition contained in the tenth

section of the first article.

The Act under the authority of which the certificates loaned to the

plaintiffs in error were issued, was passed on the 26th of June, 1821,

and is entitled " An Act for the establishment of loan offices." The
provisions that are material to the present inquiry are comprehended

in the third, thirteenth, fifteenth, sixteenth, twent^'-third, and twenty-

fourth sections of the Act, which are in these words :
—

Section the third enacts :
" that the auditor of public accounts and treasurer, under

the direction of the governor, shall, and they are hereby required to issue certificates,

signed by the said auditor and treasurer, to the amount of two hundred thousand

dollars, of denominations not exceeding ten dollars, nor less than fifty cents (to bear

such devices as they may deem the most safe), in the following form, to wit :
' This

certificate shall be receivable at the treasury, or any of the loan offices of the State of

Missouri, in the discharge of taxes or debts due to the State, for the sum of $
,

with interest for the same, at the rate of two per centum per annum from this date,

the day of 182 .'
"

The thirteenth section declares :
" that the certificates of the said loan office shall

be receivable at the treasury of the State, and by all tax gatherers and other public

officers, in payment of taxes or other moneys now due to the State or to any county

or town therein, and the said certificates shall also be received by all officers civil and

military in the State, in the discharge of salaries and fees of office."

The fifteenth section provides :
" that the commissioners of the said loan offices shall

have power to make loans of the said certificates, to citizens of this State, residing

within their respective districts only, and in each district a proportion shall be loaned

to the citizens of each county therein, according to the number thereof," &c.

Section sixteenth. " That the said commissioners of each of the said offices are

further authorized to make loans on personal securities by them deemed good and

sufficient, for sums less than two hundred dollars ; which securities shall be jointly and

severally bound for the payment of the amount so loaned, with interest thereon," &c.

Section twenty-third. " That the General Assembly shall, as soon as may be, cause

the salt springs and lands attached thereto, given by Congress to this State, to be leased

out, and it shall always be the fundamental condition in such leases, that the lessee or

lessees shall receive the certificates hereby required to be issued, in payment for salt,

at a price not exceeding that which may be prescribed by law; and all the proceeds

of the said salt springs, the interest accruing to the State, and all estates purchased by

officers of the said several offices under the provisions of this Act, and all the debts

now due or hereafter to be due to this State, are hereby pledged and constituted a

fund for the redemption of the certificates hereby required to be issued, and the faith

of the State is hereby also pledged for the same purpose."
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Section twenty-fourth. " That it shall be the duty of the said auditor and treasurer

to withdraw annually from circulation, one-tenth part of the certificates which are

hereby required to be issued," &c.

The clause in the Constitution which this Act is supposed to violate

is in these words: "No State shall . . . emit bills of credit."

What is a bill of credit? What did the Constitution mean to forbid?

In its enlarged, and perhaps its literal sense, the term " bill of

credit" ma}' comprehend any instrument b}- which a State engages to

pay monej' at a future daj- ; thus including a certificate given for money
borrowed. But the language of the Constitution itself, and the mis-

chief to be prevented, which we know from the history of our countrv,

equally limit the interpretation of the terms. The word "emit" is

never employed in describing those contracts by which a State binds

itself to pay mone}' at a future daj' for services actuallj' received, or

for mone}' borrowed for present use ; nor are instruments executed for

such purposes, in common language, denominated " bills of credit."

To " emit bills of credit," conveys to the mind the idea of issuing

paper intended to ci'-culate through the community' for its ordinary- pur-

poses, as mone}-, which paper is redeemable at a future daj'. This is

the sense in which the terms have been always understood.

At a ver}' earlj- period of our colonial history, the attempt to supply

the want of the precious metals hy a paper medium was made to a con-

siderable extent ; and the bills emitted for this purpose have been fre-

quently- denominated bills of credit. During the war of our Revolution,

we were driven to this expedient ; and necessit}- compelled us to use it

to a most fearful extent. The term has acquired an appropriate mean-
ing ; and "bills of credit" signify a paper medium, intended to circu-

late between individuals, and between government and individuals, for

the ordinary purposes of society. Such a medium has been always
liable to considerable fluctuation. Its value is continually changing

;

and these changes, often great and sudden, expose individuals to

immense loss, are the sources of ruinous speculations, and destroy all

confidence between man and man. To cut up this mischief by the

roots, a mischief which was felt through the United States, and which
deeply affected the interest and prosperity of all ; the people declared

in their Constitution, that no State should emit bills of credit. If the

prohibition means anything, if the words are not empty sounds, it must
comprehend the emission of any paper medium, b}' a State government,
for the purpose of common circulation.

What is the character of the certificates issued b}- authority of the

Act under consideration ? What oflfice are they to perform ? Certifi-

cates signed by the auditor and treasurer of the State, are to be issued

by those officers to the amount of two hundred thousand dollars, of

denominations not exceeding ten dollars, nor less than fifty cents.

The paper purports on its face to be receivable at the treasury, or at

any loan office of the State of Missouri, in discharge of taxes or debts

due to the State.
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The law makes them receivable in discharge of all taxes, or debts

due to the State, or any county or town therein ; and of all salaries

and fees of office, to all officers civil and military within the State ; and

for salt sold by the lessees of the public salt works* It also pledges

the faith and funds of the State for their redemption.

It seems impossible to doubt the intention of the legislature in pass-

ing this Act, or to mistake the character of these certificates, or the

office they were to perform. The denominations of the bills, from ten

dollars to fifty cents, fitted them for the purpose of ordinary circula-

tion ; and their reception in payment of taxes, and debts to the govern-

ment and to corporations, and of salaries and fees, would give them

cui'rency. The}' were to be put into circulation ; that is, emitted b\'

the government. In addition to all these evidences of an intention to

make these certificates the ordinary circulating medium of the country',

the law speaks of them in this character ; and directs the auditor and

treasurer to withdraw annually one-tenth of them from circulation.

Had they been termed "bills of credit," instead of "certificates,"

nothing would have been wanting to bring them within the prohibitoiy

words of the Constitution.

And can this make any real difference? Is the proposition to be

maintained, that the Constitution meant to prohibit names and not

things? That a very important act, big with great and ruinous mis-

chief, which is expressly forbidden by words most ai)propriate for its

description, maj' be performed by the substitution of a name? That

the Constitution, in one of its most important provisions, may be

openly evaded by giving a new name to an old thing? We cannot

think so. We think the certificates emitted under the authority of this

Act are as entirely bills of credit as if they had been so denominated

in the Act itself.

But it is contended, that though these certificates should be deemed

bills of credit, according to the common acceptation of the term, they

are not so in the sense of the Constitution ; because they are not made

a legal tender.

The Constitution itself furnishes no countenance to this distinction.

The prohibition is general. It extends to all bills of credit, not to bills

of a particular description. That tril)unal must be bold indeed, which,

without the aid of other explanatory words, could venture on this con-

struction. It is the less admissible in this case, because the same

clause of the Constitution contains a substantive prohibition to the

enactment of tender laws. The Constitution, therefore, considers the

emission of bills of credit, and the enactment of tender laws, as distinct

operations, independent of each other, which ma}' be separately per-

formed. Both are forbidden. To sustain the one, because it is not

also the other ; to say that bills of credit may be emitted, if they be

not made a tender in payment of debts,— is, in effect, to expunge that

distinct independent prohibition, and to read the clause as if it had

been entirely omitted. We are not at liberty to do this.
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The histoiy of paper money has been referred to, for the purpose of

showing that its great mischief consists iu being made a tender; and
that therefore the general words of the Constitution may be restrained

to a particular intent.

Was it even true, that the evils of paper mone^" resulted solely from
the qualit}- of its being made a tender, this court would not feel itself

authorized to disregard the plain meaning of words, in search of a con-

jectural intent to which we are not conducted by the language of any
part of the instrument. But we do not think that the history of our

country proves either, that being made a tender in payment of debts

is an essential quality of bills of credit, or the onl}- mischief resulting

from them. It may, indeed, be the most pernicious ; but that will not

authorize a court to convert a general into a particular prohibition.

We learn from Hutchinson's " History of Massachusetts," vol. i.,

p. 402, that bills of credit were emitted for the first time in that colony

in 1690. An arm}' returning unexpectedly from an expedition against

Canada, which had proved as disastrous as the plan was magnificent,

found the government totally unprepared to meet their claims. Bills

of credit were resorted to, for relief from this embarrassment. The}'

do not appear to have been made a tender ; but they were not on that

account the less bills of credit, nor were they absolutely harmless. The
emission, however, not being considerable, and the bills being soon

redeemed, the experiment would have been productive of not much
mischief, had it not been followed by repeated emissions to a much
larger amount. The subsequent history of Massachusetts abounds

with proofs of the evils with which paper money is fraught, whether

it be or be not a legal tender.

Paper money was also issued in other colonies, both in the North
and South ; and whether made a tender or not, was productive of evils

in proportion to the quantity emitted. In the war which commenced
in America in 1755, Virginia issued paper money at several successive

sessions, under the appellation of treasury notes. This was made a

tender. Emissions were afterwards made in 1769, in 1771, and in

1773. These were not made a tender; but they circulated together;

were equally bills of credit ; and were productive of the same effects.

In 1775 a considerable emission was made for the purposes of tlie war.

Tiie bills were declared to be current, but were not made a tender. In

1776 an additional emission was made, and the bills were declared to

be a tender. The bills of 1775 and 1776 circulated together; were
equally bills of credit ; and were productive of the same consequences.

Congress emitted bills of credit to a large amount ; and did not,

perhaps could not make them a legal tender. This power resided in

the States. In May, 1777, the Legislature of Virginia passed an Act
for the first time making the bills of credit issued under the authoritv

of Congress a tender so far as to extinguish interest. It was not until

March, 1781, that Virginia passed an Act making all the bills of credit

which had been emitted by Congress, and all which had been emitted
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b}' the State, a legal tender in payment of debts. Yet they were in

every sense of the word bills of credit, previous to that time ; and were

productive of all the consequences of paper mone}-. We cannot then

assent to the proposition, that the history of our countrj- furnishes any

just argument in favor of that restricted construction of the Constitu-

tion, for which the counsel for the defendant in error contends.

The certificates for which this note was given, being in truth "bills

of credit " in the sense of the Constitution, we are brought to the

inquiry : — Is the note valid of which they form the consideration ?

It has been long settled, that a promise made in consideration of an

act which is forbidden by law is void. It will not be questioned, that

an act forbidden by the Constitution of tlie United States, which is

the supreme law, is against law. Now the Constitution forbids a State

to " emit bills of credit." The loan of these certificates is the very act

which is forbidden. It is not the making of them while they lie in the

loan offices ; but the issuing of them, the putting them into circulation,

which is the act of emission, the act that is forbidden by the Constitu-

tion. The consideration of this note is the emission of bills of credit

b}' the State. The very act which constitutes the consideration, is the

act of emitting bills of credit, in the mode prescribed by the law of

Missouri ; which act is prohibited bj- the Constitution of the United

States.

Cases whixih we cannot distinguish from this in principle have been

decided in State courts of great respectability ; and in this court. In

the case of the Sjmngjjeld Jiatik v. Merrick et al., 14 Mass. Rep. 322,

a note was made payable in certain bills, the loaning or negotiating of

which was prohibited b}- statute, inflicting a penalty for its violation.

The note was held to be void. Had this note been made in considera-

tion of these bills, instead of being made pa3'able in them, it would not

have been less repugnant to the statute ; and would consequently have

been equally void. . . . [Here follows a statement of Hunt v. Knicker-

bocker, 5 Johns. 327, and Patton v. Nicholson, 3 AVheat. 204, illustrat-

ing the same point.]

A majority of the court feels constrained to sa}' that the considera-

tion on which the note in this case was given, is against the highest law

of the land, and that the note itself is utterly void. In rendering judg-

ment for the plaintiff, the court for the State of Missouri decided in

favor of the validity of a law which is repugnant to the Constitution of

the United States.

In the argument, we have been reminded by one side of the dignity

of a sovereign State, of the humiliation of her submitting herself to

this tribunal, of the dangers which may result from inflicting a wound

on that dignity ; by the other, of the still superior dignity of the people

of the United States, who have spoken their will in terms which we

cannot misunderstand.

To these admonitions, we can only answer : that if the exercise of

that jurisdiction which has been imposed upon us by the Constitution
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and laws of the United States, shall be calculated to bring on those

dangers which have been indicated ; or if it shall be indispensable to

the preservation of the Union, and consequently of the independence

and liberty of these States, — these are considerations which address

themselves to those departments which may with perfect propriet}' be

influenced by them. This department can listen onl}* to the mandates

of law ; and can tread onl}- that path which is marked out by duty.

The judgment of the Supreme Court of the State of Missouri, for the

First Judicial District is reversed ; and the cause remanded, with direc-

tions To enterJudgment for the defendants.

[Dissenting opinions by Justices Johnson, Thompson, and M'Lean,
are omitted.] ^

1 In the course of these dissenting opinions, the following things were said, in the

nature of a description or definition of the term " bills of credit " :
—

Johnson, J., said :
" The terms ' bills of credit ' are in themselves vague and

general, and, at the present day, almost dismissed from our language. It is then only

hy resorting to the nomenclature of the day of the Constitution, that we can hope to

get at the idea which the framers of the Constitution attached to it. The quotation

from Hutchinson's ' History of Massachusetts,' therefore, was a pi'oper one for this

purpose ; inasmuch as the sense in which a word is used by a distinguished historian,

and a man in public life in our own country, not long before the Revolution, furnishes

a satisfactory criterion for a definition. It is there used as synonymous with paper

money; and we will find it distinctly used in the same sense by the first Congress
which met under the present Constitution. The whole history and legislation of the

time prove that, by bills of credit, the framers of the Constitution meant paper money,
with reference to that which had been used in the States from the commencement of

the century, down to the time when it ceased to pass, before reduced to its innate

worthlessness."

Thompson, .J., said :
" The precise meaning and interpretation of the terms ' bills of

credit ' has nowhere been settled ; or if it has, it has not fallen within my knowledge.
As used in the Constitution, it certainly cannot be applied to all obligations, or vouch-

ers, given by, or under the authority of a State for the payment of money. The right of

a State to borrow money cannot be questioned ; and this necessarily implies the right

of giving some voucher for the repayment : and it would seem to me difficult to main-
tain the proposition, that such voucher cannot legally and constitutionally assume a
negotiable character ; and as such, to a certain extent, pass as, or become a substitute

for money. The Act does not profess to make these certificates a circulating medium,
or substitute for money. They are (except as relates to public officers) made receiv-

able only for taxes and debts due to the State, and for salt sold by the lessees of salt

springs belonging to the State. These are special and limited objects; and these

certificates cannot answer the purpose of a circulating medium to any considerable

extent.

" A simple promise to pay a sum of money, a bond or other security given for the

payment of the same, cannot be considered a bill of credit, within the sense of the
Constitution. Such a construction would take from the States all power to borrow
money, or execute any obligation for the repayment. The natural and literal mean-
ing of tlie terms import a bill drawn on credit merely, and not bottomed upon any
real or substantial fund for its redemption. There is a material and well known dis-

tinction between a bill drawn upon a fund, and one drawn upon credit only. A bill

of credit may therefore be considered a bill drawn and resting merely upon the credit

of the drawer
; as contradistinguished from a fund constituted or pledged for the pay-

ment of the bill. . . .

" If these certificates are bills of credit inhibited by the Constitution, it appears to

me difficult to escape the conclusion, that all bank notes, issued either by the States,
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or under their authority and permission, are bills of credit falling within the prohibi

tiou. They are certainly, in point of form, as much bills of credit; and if being used
as a circulating medium, or substitute for money, makes these certificates bills of

credit, bank notes are more emphatically such. And not only the notes of banks
directly under the management and control of a State, of which description of banks
there are several in the United States, but all notes of banks established under the

authority of a State, must fall within the prohibition. For the States cannot certainly

do that indirectly which they cannot do directly. And, if they cannot issue bank
notes because they are bills of credit, they caiiuot authorize others to do it. If this cir-

cuitous mode of doing the business would take the case out of the prohibition, it would
equally apjily to the Missouri certificates ; for they were issued by persons acting

under the authority of the State, and indeed could be issued in no other way."

M'Lean, J., said: "The bills issued during the Revolution were denominated
bills of credit. In 1 780, the United States guarantied the payment of bills emitted

by the States. They all contained a promise of payment at a future day ; and where
they were not made a legal tender, creditors were often compelled to receive them in

payment of debts, or subject themselves to great inconvenience and peril.

" The character of these bills, and the evils which resulted from their circulation,

give the true definition of a bill of credit, within the meaning of the Constitution;

and of the mischiefs against which the Constitution provides.

"The following is the form of the bills emitted in 1780, under the guarantee of

Congress. ' The possessor of this bill shall be paid Spanish milled dollars by
the 31st day of December, 1786, with interest, in like money, at the rate of five per

cent per annum, by the State of , according to an Act,' &c.
" Bills of credit were denominated current money ; and were often referred to in the

proceedings of Congress by that title, in contradistinction to loan office certificates. It

is reasonable to suppose that in using the term ' bills of credit ' in the Constitution,

such bills were meant as were known at the time by that denomination. If the term

be susceptible of a broader signification, it would not be safe so to construe it ; as it

would extend the provision beyond the evil intended to be prevented, and instead of

operating as a salutary restraint, might be productive of serious mischief. 'J he words

of the Constitution must always be construed according to their plain import, looking

at their connection and the object in view. Under this rule of construction, I have

come to the conclusion, that to constitute a bill of credit, within the meaning of the

Constitution, it must be issued by a State, and its circulation as money enforced by

statutory provisions. It must contain a promise of payment by the State generally,

when no fund has been appropriated to enable the holder to convert it into monej'. It

must be circulated on the credit of the State ; not that it will be paid on presentation,

but that the State, at some future period, on a time fixed, or resting in its own dis-

cretion, will provide for the payment. . . .

" Where money is borrowed by a State, it issues script which contains a promise to

pay according to the terms of the contract. If the lender, for his own convenience,

prefers this script in small denominations, may not the State accommodate him 1 This

may be made a condition of the loan. If a State shall think proper to borrow money
of its own citizens, in sums of five, ten, or twenty dollars, may it not do so ? If it be

unable to meet the claims of its creditors, shall it be prohibited from acknowledging

the claims, and promising payment with interest at a future day ? The principles of

justice and sound policy alike require this ; and unless tlie right of the State to do so

be clearly inhibited, it must be admitted. In the adjustment of claims against a

county, orders are issued on the county treasury ; and it is common for these to cir-

culate, by delivery or assignment, as bank notes or bills of exchange.
" May a State do, indirectly, that which the Constitution prohibits it from doing

directly ? If it cannot issue a bill or note which may be put into circulation as a sub-

stitute for money, can it, by an Act of Incorporation, authorize a company to issue

bank bills on the capital of the State ? It will thus lie seen, that if an extended con-

struction be given to the term ' l)ills of credit,' as used in the Constitution, it may be

made to embrace almost every description of paper issued by a State."
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BRISCOE ET AL. V. THE PRESIDENT, etc., OF THE BANK
OF THE COMMONWEALTH OF KENTUCKY.

Supreme Court of the United States. 1837.

[11 Peters, 257.]! «^

[Error to the Kentucky Court of Appeals.]

White and Sotcthard, for the plaintiffs ; Hardin and Clay, contra.

M'Lean, J., delivered the opinion of the court. . . . An action was

commenced by the Bank of the Commonwealth of Kentucky-, against

the plaintiffs in error, in the Mercer Circuit Court of Kentucky, on a

note for 2,048 dollars 37 cents, payable to the president and directors

of the bank ; and the defendants filed two special pleas, in the first of

which oyer was prayed of the note on which suit was brought, and they

say that the plaintiff ought not to have, &c., because the note was given

on the renewal of a like note, given to the said bank ; and they refer to

the Act establishing the bank, and allege that it never received any part

of the capital stock specified in the Act ; that the bank was authorized

to issue bills of credit, on the faith of the State, in violation of the Con-

stitution of the United States. That, by various statutes, the notes issued

were made receivable in discharge of executions, and if not so received,

the collection of the money should be delayed, &c. ; and the defendants

aver Ihat the note was given to the bank on a loan of its bills, and that

the consideration, being illegal, was void.

The second plea presents, substantially, the same facts. To both

the pleas a general demurrer was filed ; and the court sustained the

demurrer, and gave judgment in favor of the bank. This judgment

was removed, by appeal, to the Court of Appeals, which is the highest

court of judicature in the State, where the judgment of the Circuit Court

was affirmed ; and being brought before this court by writ of error, the

question is presented whether the notes issued by the bank arc bills

of credit, emitted b}' the State, in violation of the Constitution of the

United States.

This cause is approached, under a full sense of its magnitude. Im-
portant as have been the great questions brought before this tribunal

for investigation and decision, none have exceeded, if thev have equalled,

the importance of that which arises in this case. The amount of prop-

ert3' involved in the principle is very large ; but this amount, however

great, could not give to the case the deep interest which is connected

with its political aspect. . . .

The terms bills of credit, in their mercantile sense, comprehend a

great variety of evidences of debt, which circulate in a commercial coun-

tr}-. In the early history of banks, it seems their notes were generally

1 The statement of facts is omitted. See supra, p. 1840, n. 2. — Ed.
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denominated bills of credit ; but in modern times the}' have lost that

designation ; and are now called, either bank bills, or bank notes.

But the inhibition of the Constitution applies to bills of credit, in a

more limited sense.

It would be difficult to classifj- the bills of credit which were issued

in the early history of this countrj-. The}- were all designed to circu-

late as money, being issued under the laws of the respective colonics ;

but the forms were various in the different colonies, and often in the

same colon}'. In some cases they were payable with interest, in others

without interest. Funds arising from certain sources of taxation were

pledged for their redemption, in some instances ; in others they were

issued without such a pledge. They were sometimes made a legal

tender, at others not. In some instances, a refusal to receive them
operated as a discharge of the debt ; in others, a postponement of it.

They were sometimes payable on demand ; at other times, at some
future period. At all times the bills were receivable for taxes, and

in payment of debts due to the public ; except, perhaps, in some in-

stances, where they had become so depreciated as to be of little or no

value. These bills were frequently issued by committees, and some-

times by an officer of the government, or an individual designated for

that purpose.

The bills of credit emitted by the States, during the revolution, and

prior to the adoption of the Constitution, were not very dissimilar from

those which the colonies had been in the practice of issuing. There

were some characteristics which were common to all these bills. They

were issued by the colony or State, and on its credit. For in cases

where funds were pledged, the bills were to be redeemed at a future

period, and gradually as the means of redemption should accumulate.

In some instances, Congress guaranteed the payment of bills emitted

by a State. They were, perhaps, never convertible into gold and sil-

ver, immediately on their emission ; as they were issued to supply the

pressing pecuniary wants of the government, their circulating as money

was indispensable. The necessity which required their emission pre-

cluded the possibility of their immediate redemption.

In the case of Craig et al. v. The State of Missouri, 4 Peters, 410,

this court was called upon, for the first time, to determine what consti-

tuted a bill of credit, within the meaning of the Constitution. A
majority of the judges in that case, in the language of the Chief Justice,

say, that " bills of credit signify a paper medium, intended to circulate

between individuals, and between government and individuals, for

the ordinary purposes- of society." A definition so general as this

would certainly embrace every description of paper which circulates as

money. . . . [Here follows a statement of the suggestions of the dis-

senting judges in Craig v. Mo.']

These definitions cover a large class of the bills of credit issued and

circulated as money, but there are classes which they do not embrace

;

and it is believed that no definition, short of a description of each class,
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would be entirely free from objection ; unless it be in the general terms

used by the venerabLe and lamented Chief Justice.

The definition, then, which does include all classes of bills of credit

emitted by the colonies or States, is a paper issued by the sovereign

power, containing a pledge of its faith, and designed to circulate as

money.

Having arrived at this point, the next inquiry in the case is whether

the notes of the Bank of the Commonwealth were bills of credit within

the meaning of the Constitution. . . . [Here follows an abstract of the

charter showing that the bank was established " in the name and be-

half " of the State, under the direction of a president and twelve direc-

tors to be chosen on joint ballot by the two houses of the legislature.

These persons are incorporated with usual powers. The stock is to

be exclusively the property of the State, and no individual is to own
an}' of it. The corporation may issue notes. Its cai)ital stock of

$2,000,000, to be increased to $3,000,000, is to be made up by the State

Treasurer's paying in all the proceeds of the State's vacant land, of the

sale of land warrants, of the sale of vacant lands west of Tennessee

River, and the capital stock owned by the State in the Bank of Ken-

tucky. The bank might take money on deposit, make loans on good

personal security-, or on mortgages, and its debts were not to exceed

twice its capital. Certain arrangements ai'e provided for limiting loans

to individuals, apportioning to different parts of the State the bank

accommodations, for securing a regular report to the legislature, «&;c.

Notes of the bank were payable in gold and silver, and receivable for

taxes and other dues to the State. Another statute, in 1821, author-

ized the State Treasurer to receive the bank dividends.]

The notes issued b}' the bank were in the usual form of bank notes, in

which the Bank of the Commonwealth promised to pay to the bearer on
demand the sum specified on the face of the note.

There is no evidence of any part of the capital having been paid into

the bank ; and as the pleas, to which the demurrers were filed, aver

that no part of the capital was paid, the fact averred is admitted on

the record. It is to be regretted that any technical point arising on the

pleadings should be relied on in this case, which involves principles and

interests of such deep importance. Had the bank pleaded over and

stated the amount actually paid into, it by the State, under the charter,

the ground on which it stands would have been strengthened. . . .

But the main grounds on which the counsel for the plaintiffs rel}'' is

that the Bank of the Commonwealth, in emitting the bills in question,

acted as the agent of the State ; and that, consequently, the bills were

issued by the State. That, as a State is prohibited from issuing bills of

credit, it cannot do indirectl}' what it is prohibited from doing directly.

That the Constitution intended to place the regulation of the currency

under the control of the Federal government ; and that the Act of Ken-

tucky is not only in violation of the spirit of the Constitution, but
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repugnant to its letter. These topics have been ably discussed at the

bar and in a printed argument on behalf of the plaintiffs.

That by the Constitution the currency, so far as it is composed of

gold and silver, is placed under the exclusive control of Congress is

clear ; and it is contended from the inhibition on the States to emit bills

of credit, that the paper medium was intended to be made subject to the

same power. If this argument be correct, and the position that a State

cannot do indirectly* what it is prohibited from doing directly be a sound

one, then it must follow, as a necessary consequence, that all banks

incorporated by a State are unconstitutional. And this, in the printed

argument, is earnestl}- maintained, though it is admitted not to be nec-

essary to sustain the ground assumed for the plaintiffs. The counsel of

the plaintiffs, who have argued the case at the bar, do not carry the argu-

ment to this extent.

This doctrine is startling, as it strikes a fatal blow against the State

banks, which have a capital of near four hundred millions of dollars,

and which suppl}- almost the entire circulating medium of the country.

But let us for a moment examine it dispassionately.

The Federal government is one of delegated powers. All powers not

delegated to it, or inhibited to the States, are reserved to the States or

to the people. A State cannot emit bills of credit ; or, in other words,

it cannot issue that description of paper to answer the purposes of

monc}', which was denominated, before the adoption of the Constitution,

bills of credit. But a State may grant Acts of incorporation for the

attainment of those objects which are essential to the interests of

society. This power is incident to sovereignty ; and there is no limita-

tion in the Federal Constitution on its exercise bj- the States, in respect

to the incorporation of banks.

At the time the Constitution was adopted, the Bank of North Amer-

ica, and the Massachusetts Bank, and some others, were in operation.

It cannot, therefore, be supposed that the notes of these banks were in-

tended to be inhibited by the Constitution, or that they were considered

as bills of credit within the meaning of that instrument. In fact, in

many of their most distinguishing characteristics, the}' were essentially

different from bills of credit, in any of the various forms in which they

were issued.

If, then, the powers not delegated to the Federal government, nor

denied to the States, are retained by the States or the people, and by a

fair construction of the terms bills of credit, as used in the Constitution,

they do not include ordinar}- bank notes, does it not follow that the

power to incorporate banks to issue these notes ma}' be exercised by a

State? A uniform course of action, involving the right to the exercise

of an important power by the State governments for half a century, and

this almost without question, is no unsatisfuctorj' evidence that the

power is rightfully exercised. But this inquiry, though embraced in

the printed argument, does not belong to the case, and is abandoned

at the bar.

I
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A State cannot do that which the Federal Constitution declares it

shall not do. It cannot coin mone^-. Here is an act inhibited in terms

so precise that they cannot be mistaken. Tlie}' are susceptible of but

one construction. And it is certain that a State cannot incorporate

an}' number of individuals, and authorize them to coin money. Such

an act would be as much a violation of the Constitution as if the

money were coined by an officer of the State, under its authority.

The act, being prohibited, cannot be done by a State eicher directly or

indirectl}'.

And the same rule applies as to the emission of bills of credit b}- a

State. The terms used here are less specific than those which relate to

coinage. Whilst no one can mistake the latter, there are great differ-

ences of opinion as to the construction of the former. If the terms in

each case were equally definite and were susceptible of but one con-

struction, there could be no more difficult}- in applying the rule in the

one ease than in the other.

The weight of the argument is admitted, that a vState cannot, by any

device that may be adopted, emit bills of credit. But the question

arises, what is a bill of credit within the meaning of the Constitution ?

On the answer to this must depend the constitutionality or unconstitu-

tionality of the Act in question.

A State can act only through its agents ; and it would be absurd to

say that any act was not done by a State which was done by its author-

ized agents. To constitute a bill of credit within the Constitution,

it must be issued by a State, on the faith of the State, and be designed

to circulate as money. It must be a paper which circulates on the

credit of the State ; and is so received and used in the ordinary business

of life. The individual or committee who issue the bill must have the

power to bind the State'; they must act as agents ; and of course do not

incur any personal responsibility, nor impart, as individuals, any credit

to the paper. These are the leading characteristics of a bill of credit,

which a State cannot emit. . . .

Were these notes issued by the State? Upon their face, they do not

purport to be issued by the State, but by the president and directors

of the bank. Tiiey promise to pay to bearer on demand the sums
stated. Were they issued on the faith of the State? The notes contain

no pledge of the faith of the State in any form. They purport to have

been issued on the credit of the funds of the bank, and must have

been so received in the community.

But these funds, it is said, belonged to the State ; and the promise to

pay on the face of the notes was made by the president and directors as

agents of the State. They do not assume to act as agents, and there

is no law which authorizes them to bind the State. As in, perliaps, all

bank charters, they had the power to issue a certain amount of notes

;

but they determined the time and circumstances which should regulate

these issues.

When a State emits bills of credit, the amount to be issued is fixed
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by law, as also the fund out of which the}' are to be paid, if any fund

be pledged for their redemption ; and they are issued on the credit of

the State, which in some form appears upon the face of the notes, or by

the signature of the person who issues them. As to the funds of the

Bank of the Commonwealth, they were, in part onl}', derived from the

State. The capital, it is true, was to be paid bj- the State ; but in

making loans, tlie bank was required to take good securities ; and these

constituted a fund, to which the holders of the notes could look for

payment, and which could be made legally responsible. In this respect

the notes of this bank were essentiall}- different from any class of bills

of credit which are believed to have been issued.

The notes were not only pa3able in gold and silver on demand, but

there was a fund, and, in all probability, a sufficient fund, to redeem

them. This fund was in possession of the bank, and under the control

of the president and directors. But whether the fund was adequate to

the redemption of the notes issued or not, is immaterial to the pres-

ent inquir}-. It is enough that the fund existed, independent of the

State, and was sufficient to give some degree of credit to the paper

of the bank.

The question is not whether the Bank of the Commonwealth had a

large capital or a small one, or whether its notes were in good credit or

bad, but whether the}' were issued by the State, and on the faith and

credit of the State. The notes were received in payment of taxes, and

in discharge of all debts to the State ; and this, aided by the fund aris-

ing from notes discounted, with prudent management, under favor-

able circumstances, might have sustained, and it is believed did sustain

to a considerable extent, the credit of the bank. The notes of this

bank which are still in circulation are equal in value, it is said, to

specie.

But there is another quality which distinguished these notes fiom

bills of credit. Every holder of them could not only look to the

funds of the bank for payment, but he had in his power the means

of enforcing it. The bank could be sued ; and the records of this court

show that while its paper was depreciated, a suit was prosecuted to

judgment against it by a depositor, and who obtained from the bank,

it is admitted, the full amount of his judgment in specie. . . .

If the leading properties of the notes of the Bank of the Common-
wealth were essentially different from any of the numerous classes of

bills of credit, issued by the States or colonies ; if they were not emitted

by the State, nor upon its credit, but on the credit of the funds of the

bank ; if they were payable in gold and silver on demand, and the

holder could sue the bank ; and if to constitute a bill of credit, it must

be issued by a State, and on the credit of the State, and the holder

could not, by legal means, compel the payment of the bill, how can

the character of these two descriptions of paper be considered as iden-

tical ? They were both circulated as money ; but in name, in form, and

in substance, they differ.
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It is insisted that the principles of this case were settled in the suit of

Craig et al. v. The State of Missouri. . . .

It is only necessary to compare these certificates with the notes issued

by the Bank of the Commonwealth to see that no two things which have
any property in common could be more unlike. They both circulated

as money, and were receivable on public account ; but in every other

particular they were essentially ditfcrent.

If to constitute a bill of credit either the form or substance of the

Missouri certificate is requisite, it is clear that the notes of the Bank of

the Commonwealth cannot be called bills of credit. To include both

pa[)ers under one designation would confound the most important dis-

tinctions, not only as to their form and substance, but also as to their

origin and effect.

There is no principle decided by the court in the case of Craig v. The
State of Missouri which at all conflicts with the views here presented.

Indeed the views of the court are sustained and strengthened by con-

trasting the present case with that one. The State of Kentucky is the

exclusive stockholder in the Bank of the Commonwealth : but does this

fact change the character of the corporation ? Does it make the bank
identical with the State ? And are the operations of the bank the opera-

tions of the State? Is the bank the mere instrument of the sovereignty

to effectuate its designs ; and is the State responsible for its acts? The
answer to these inquiries will be given in the language of this court,

used in former adjudications. . . . [Here follow quotations from the

opinions of the court in Bank U. S. v. Planters'* Bank, 9 Wheat. 904,

and Bank Ky. v. Wister, 3 Pet. 318.] These extracts cover almost

every material point raised in this investigation. They show that a

State, when it becomes a stockholder in a bank, imparts none of its

attributes of sovereignty to the institution ; and that this is equally the

case, whether it own a whole or a part of the stock of the bank.

It is admitted by the counsel for the plaintiffs that a State may be-

come a stockholder in a bank ; but they contend that it cannot become
the exclusive owner of the stock. They give no rule by which the in-

terest of a State in such an institution shall be graduated, nor at what
point the exact limit shall be fixed, May a State own one-fourth, one-

half, or three-fourths of the stock? If the proper limit be exceeded, does

the charter become unconstitutional ; and is its constitutionality restored

if the State recede within the limit? The court are as much at a loss to

fix the supposed constitutional boundary of this right as the counsel can

possibly be.

If the State must stop short of owning the entire stock, the precise

point may surely be ascertained. It cannot be supposed that so im-

portant a constitutional principle as contended for exists without

limitation. If a State may own a part of the stock of a bank, we know
of.no principle which prevents it from owning the whole. As a stock-

holder, in the language of this court, above cited, it can exercise no

more power in the affairs of the corporation than is expressly given by

VOL. II.— 65



2214 BRISCOE ET AL. V. THE BANK OF KENTUCKY. [cHAP. XI.

the incorporating Act. It has no more power than any other stock-

holder to the same extent.

This court did not consider that the character of the incorporation

was at all affected by the exclusive ownership of the stock by the State,

And they say that the case of the Planters' Bank presented stronger

ground of defence than the suit against the Bank of the Commonwealth.

That in the former the State of Georgia was not only a proprietor but a

corporator ; and that in the latter the president and directors constituted

the corporate bod}'. And yet in the case of the Planters' Bank the court

decided the State could only be considered as an ordinary corporator,

both as it regarded its powers and responsibilities.

If these positions be correct, is there not an end to this controversy?

If the Bank of the Commonwealth is not the State, nor the agent of the

State ; if it possess no more power than is given to it in the Act of in-

corporation ; and precisely the same as if the stock were owned by

private individuals, how can it be contended that the notes of the

bank can be called bills of credit in contradistinction from the notes

of other banks? If, in becoming an exclusive stockholder in this bank

the State imparts to it none of its attributes of sovereignt}- ; if it holds

the stock as any other stockholder would hold it, how can it be said to

emit bills of credit? Is it not essential to constitute a bill of credit

within the Constitution that it should be emitted b}- a State? Under

its charter the bank Las no power to emit bills which have the impress

of the sovereignty- or which contain a pledge of its faith. It is a

simple corporation, acting within the sphere of its corporate powers,

and can no more transcend them than any other banking institution.

The State, as a stockholder, bears the same relation to the bank as

any other stockholder.

The funds of the bank and its property, of ever\' description, are

held responsible for the paj-ment of its debts, and may be reached b}-

legal or equitable process. In this respect, it can claim no exemption

under the prerogatives of the State. And, if in the course of its opera-

tions its notes have depreciated like the notes of other banks under the

pressure of circumstances, still it must stand or fall by its charter. In

this its powers are defined ; and its rights, and the rights of those who
give credit to it, are guaranteed. And even an abuse of its powers,

through which its credit has been impaired and the community injured,

cannot be considered in this case.

"We are of the opinion that the Act incorporating the Bank of the

Commonwealth was a constitutional exercise of power by the State of

Kentucky, and, consequently, that the notes issued by the bank are not

liills of credit within the meaning of the Federal Constitution. The
judgment of the Court of Appeals is, therefore, affirmed, with interest

and costs. . . . [Thompson, J., delivered a short concurring opinion,

and Story, J., an elaborate dissenting one.] ^

1 In his concurrinij opinion, Thompson, J., said :
" If I considered these hank

notes as hills of credit, within the sense and meaning of the constitutional prohibition.

it
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Story, J., in his dissenting opinion, said: "When this cause was
formerl}' argued before this court [in 1834 (8 Pet. 118), when, two

judges being absent and a majority of all the judges not concurring, a

reargument was ordered] a majority of the judges who then heard it

were decidedly of opinion that the Act of Kentucky establishing this

bank was unconstitutional and void, as amounting to an authority to

emit bills of credit, for and on behalf of the State, within the prohibi-

tion of the Constitution of the United States. In principle it was

thought to be decided b}' the case of Craig v. The State of Missouri,

4 Pet. 410. Among that majority was the late Mr. Chief Justice

Marshall, a name never to be pronounced without reverence. The
cause has been again argued, and precisely upon the same grounds as

at the former argument. A majority of m}- brethren have now pro-

nounced the Act of Kentucky to be constitutional. I dissent from that

opinion. ... I ho{>e that I have shown that there were solid grounds

on which to rest his [C. J. Marshall's] exposition of the Constitution.

Jfis saliem aGCWtmdem donis, et fimgar inani munere."

BRONSOiT V. RODES.

S^JKiEME Court of the United States. 1868.

[7 Wall.^^.y

Error to the Court of Api^eafe of the State of New York. Metz, in

December, 1851, borrowed of Bronson^ executor of the estate of Arthur
Bronson, fourteen hundred dollars, giving his bond and mortgage for

repayment on January 18, 1857, with interest, in gold and silver coin,

lawful money of the United States. Payment of the principal was not

made or demanded, but interest was paid', until January, 1864, A year
later Rodes, who had become owner of the mortgaged property, ten-

dered full payment of principal and interest in United States legal

tender notes. At that time the relative valuer in the market, of gold
and legal tender notes was, as one to two and a quarter. The tender
was refused, and Rodes filed a bill in -equity to relieve his estate of the

mortgage, and to compel the execution of an acknowledgment of its

discharge. The bill was dismissed in the Supreme Court ; on appeal

I could not concur in opinion with the majority of the conrt that they were not emitted
by the State. The State is the sole owner of the stock of the bank, and all jirivate in-

terest in it is expressly excluded. The State has the sole and exclusive management
and direction of all its concerns. The corporation is the mere creature of the State,
and entirely subject to its control ; and I cannot bring myself to the conclusion that
such an important provision in the Constitution may be evaded by mere form."

See Nathan v. La., 8 How. 7.3, 81 ; Woodruff' y, Trapnall, 10 How. 190; Bar-
rington v. State Bank, 13 How. 12 (1851).— Ed.

1 The statement of facts is shortened. — Ed.
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to the General Term this decree was reversed, and this reversal was
affirmed in the Court of Appeals.

C. JV. Potter, for plaintitf in error ; also brief filed b}- J. J. Tovm-
send. S. S. Moyers filed a brief, contra.

The Chief Justice delivered the opinion of the court.

The question which we have to consider is this : Was Bronson

bound by law to accept from Rodes United States notes equal in nomi-

nal amount to the sum due him as full performance and satisfaction of

a contract which stipulated for the payment of that sum in gold and

silver coin, lawful money of the United States?

It is not pretended that any real payment and satisfaction of an obli-

gation to pay fifteen hundred and seven coined dollars can be made by
the tender of paper money worth in the market only six hundied and

sevent}' coined dollars. The question is, Does the law compel the

acceptance of such a tender for such a debt ?

It is the appropriate function of courts of justice to enforce contracts

accordmg to the lawful intent and understanding of the parties. We
must, therefore, inquire what was the intent and understanding of Fred-

erick Bronson and Christian Metz when they entered into the contract

under consideration in December, 1851. And this inquiry will be

assisted by reference to the circumstances under which the contract

was made.

Bronson was an executor, charged as a trustee with the administra-

tion of an estate. Metz was a borrower from the estate. It was the

clear duty of the former to take security for the full repayment of the

money loaned to the latter.

The currency of the country, at that time, consisted mainly of the cir-

culating notes of State banks, convertible, under the laws of the States,

into coin on demand. This convertibility, though far from perfect, to-

gether with the Acts of Congress which required the use of coin for all

receipts and disbursements of the National government, insured the

presence of some coin in the general circulation ; but the business of

the people was transacted almost entirely through the medium of bank

notes. The State banks had recently emerged from a condition of great

depreciation and discredit, the effects of which were still widely felt,

and the recurrence of a like condition was not unreasonably appre-

hended by many. This apprehension was, in fact, realized by the gen-

eral suspension of coin payments, which took place in 1857, shortly after

the bond of Metz became due.

It is not to be doubted, then, that it was to guard against the possi-

bility of loss to the estate, through an attempt to force the acceptance

of a fluctuating and perhaps irredeemable currenc}' in payment, that

the express stipulation for payment in gold and silver coin was put

into the bond. There was no necessit}' in law for such a stipulation,

for at that time no money, except of gold or silver, had been made a

legal tender. The bond without any stipulation to that effect would

have been legally payable only in coin. The terms of the contract

i

I
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must have been selected, therefore, to fix definitely the contract between

the parties, and to guard against any possible claim that payment, in

the ordinary currency, ought to be accepted. Tiie intent of tlie parties

is, therefore, clear. Whatever might be the forms or the fluctuations of

the note currency, this contract was not to be affected by them. It was

to be paid, at all events, in coined lawful money.

We have just adverted to the fact that the legal obligation of pay-

ment in coin was perfect without express stipulation. It will be useful

to consider somewhat further the precise import in law of the phrase

"dollars payable in gold and silver coin, lawful money of the United

States." To form a correct judgment on this point, it will be necessary

to look into the statutes regulating coinage. It would be instructive,

doubtless, to review the history of coinage in the United States, and the

succession of statutes by which the weight, purity, forms, and impres-

sions of the gold and silver coins have been regulated; but it will l)e

sufficient for our purpose if we examine three only, the Acts of April 2,

1792, 1 Stat, at Large, 246, of January 18, 1837, 5 Id. 136, and March

3, 1849, 9 Id. 397.

The Act of 1792 established a mint for the purpose of a national

coinage. It was the result of very careful and thorough investigations

of the whole subject, in which Jefferson and Hamilton took the greatest

parts ; and its general principles have controlled all subsequent legisla-

tion. It provided that the gold of coinage, or standard gold, should con-

sist of eleven parts fine and one part alloy, which alloy was to be of silver

and copper in convenient proportions, not exceeding one-half silver

;

and that the silver of coinage should consist of fourteen hundred and
eight3-five parts fine, and one hundred and seventj'-nine parts of an alloy

wholly of copper.

The same Act established the dollar as the money unit, and required

that it should contain four hundred and sixteen grains of standard silver.

It provided further for the coinage of half-dollars, quarter-dollars, dimes,

and half-dimes, also of standard silver, and weighing respectivelj- a half,

a quarter, a tenth, and a twentieth of the weight of the dollar. Pro-

vision was also made for a gold coinage, consisting of eagles, half-

eagles, and quarter-eagles, containing, respectively, two hundred and
ninet}', one hundred and thirty-five, and sixty-seven and a half grains

of standard gold, and being of the value, respectivel}-, of ten dollars, five

dollars, and two-and-a-half dollars.

These coins were made a lawful tender in all payments according to

their respective weights of silver or gold ; if of full weight, at their de-

clared values, and if of less, at proportional values. And this regulation

as to tender remained in full force until 1837.

The rule; prescribing the composition of alloy has never been

changed ; but the proportion of alloy to fine gold and silver, and the

absolute weight of coins, have undergone some alteration, parti}- with

a view to the better adjustment of the gold and silver circulations to

each other, and parth- for the convenience of commerce.
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The only change of sufficient importance to require notice, was that

made by the Act of 1837. 5 Stat, at Large, 137. That Act directed that

standard gold, and standard silver also, should thenceforth consist of

nine parts pure and one part alloy ; that the weight of standard gold in

the eagle should be two hundred and fifty-eight grains, and in the half-

eagle and quarter-eagle, respectively, one-half and one-quarter of that

weight precisely ; and that the weight of standard silver should be m the

dollar four hundred twelve and a half grains, and in the half-dollar,

quarter-dollar, dimes, and half-dimes, exactly one-half, one-quarter, one-

tenth, and one-twentieth of that weight.

The Act of 1849, 9 Id. 397, authorized the coinage of gold double-

eagles and gold dollars conformabl}' in all respects to the established

standards, and, therefore, of the weights respectively of five hundred

and sixteen grains and twenty-five and eight-tenths of a grain.

The methods and machinery of coinage had been so improved before

the Act of 1837 was passed, that unavoidable deviations from the pre-

scribed weight became almost inappreciable ; and the most stringent

regulations were enforced to secure the utmost attainable exactness,

both in weight and purity of metal. In single coins the greatest devia-

tion tolerated in the gold coins was half a grain in the double-eagle,

eagle, or half-eagle, and a quarter of a grain in the quarter eagle or gold

dollar, 9 Slat, at Large, 398 ; and in the silver coins, a grain and a half

in the dollar and half-dollar, and a grain in the quarter-dollar, and half

a grain in the dime and half-dime. 5 Id. 140.

In 1849 the limit of deviation in weighing large numbers of coins on

delivery by the chief coiner to the treasurer, and by the treasurer to

depositors, was still further narrowed.

With these and other precautions against the emission of any piece

inferior in weight or purity to the prescribed standard, it was thought

safe to make the gold and silver coins of the United States legal tender

in all payments according to their nominal or declared values. This

was done by the Act of 1837. Some regulations as to the tender, for

small loans, of coins of less weight and purity, have been made ; but no

other provision than that made in 1837, making coined money a legal

tender in all payments, now exists upon the statute-books.

The design of all this minuteness and strictness in the regulation of

coinage is easily seen. It indicates the intention of the legislature to

give a snre guaranty' to the people that the coins made current in pay-

ments contain the precise weight of gold or silver of the precise degree

of purity declared by the statute. It recognizes the fact, accepted by

all men throughout the world, that value is inherent in the precious

metals ; that gold and silver are in themselves values, and being such,

and being in other respects best adapted to the purpose, are the onl}"

proper measures of value ; that these values are determined bj- weight

and purity ; and that form and impress are simply certificates of value,

worthy of absolute reliance only because of the known integrity and good

faith of the government which gives them.
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The propositions just stated are believed to be incontestable. If they

are so in fact, the inqiiir}- concerning the legal import of the phrase

"dollars payable in gold and silver coin, lawful money of the United

States," may be answered without much difficulty. Every such dollar

is a piece of gold or silver, certified to be of a certain weight and purity,

by the form and impress given to it at the mint of the United States,

and therefore declared to be legal tender in payments. Any number of

such dollars is the number of grains of standard gold or silver in one

dollar multiplied b}' the given number.

Payment of money is delivery by the debtor to the creditor of the

amount due. A contract to pay a certain number of dollars in gold or

silver coins is, therefore, in legal import, nothing else than an agree-

ment to deliver a certain weight of standard gold, to be ascertained by
a count of coins, each of which is certified to contain a definite propor-

tion of that weight. It is not distinguishable, as we think, in principle,

from a contract to deliver an equal weight of bullion of equal fineness.

It is distinguishable, in circumstance, onl^* by the fact that the suffi-

ciency of the amount to be tendered in payment must be ascertained,

in the case of bullion, by assa}- and the scales, while in the case of coin

it may be ascertained by count.

We cannot suppose that it was intended 1)3- the provisions of the

currency Acts to enforce satisfaction of either contract b3' the tender

of depreciated currency of an}- description equivalent onh* in nominal

amount to the real value of the bullion or of the coined dollars. Our
conclusion, therefore, upon this part of the case is, that the bond under

consideration was in legal import precisel}' what it was in the under-

standing of the parties, a valid obligation to be satisfied b}'' a tender of

actual payment according to its terms, and not bj' an offer of mere

nominal payment. Its intent was that the debtor should deliver to the

creditor a certain weight of gold and silver of a certain fineness, ascer-

tainable b}- count of coins made legal tender by statute ; and this intent

was lawful.

Arguments and illustrations of much force and value in support of

this conclusion might be drawn from the possible case of the repeal of

the legal tender laws relating to coin, and the consequent reduction

of coined money to the legal condition of bullion, and also from tlie

actual condition of partial demone.tization to which. gold and silver

money was reduced by the introduction into circulation of the United

States notes and National bank currency ; but we think it unnecessar}-

to pursue this branch of the discussion further.

Nor do we think it necessar}- now to examine the question whether

the clauses of the currenc}' Acts, making the United States notes a legal

tender, are warranted b}- the Constitution.

But we will proceed to inquire whether, upon the assumption that

those clauses are so warranted, and upon the further assumption that

engagements to pa}' coined dollars may be regarded as ordinary con-

tracts to pa3' monev rather than as contracts to deliver certain weights
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of standard gold, it can be maintained that a contract to pay coined

money ma}' be satisfied by a tender of United States notes.

Is this a performance of the contract within the true intent of tlie

Acts ? It must be observed that the laws for the coinage of gold and

silver have never been repealed or modified. The}' remain on the

statute-book in full force. And the emission of gold and silver coins

from the mint continues ; the actual coinage during the last fiscal year

having exceeded, according to the report of the director of the

mint, nineteen millions of dollars. Nor have those provisions of law

which make these coins a legal tender in all payments been repealed or

modified.

It follows that there were two descriptions of money in use at the

time the tender under consideration was made, both authorized b}' law,

and both made legal tender in payments. The statute denomination

of both descriptions was dollars ; but the}' were essentially unlike in

nature. The coined dollar was, as we have said, a piece of gold or

silver of a prescribed degree of purity, weighing a prescribed number

of grains. The note dollar was a promise to pay a coined dollar ; but

it was not a promise to pay on demand nor at any fixed time, nor was

it, in fact, convertible into a coined dollar. It was impossible, in the

nature of things, that these two dollars should be the actual equivalents

of each other, nor was there anything in the currency Acts purporting

to make them such. IIow far they were, at that time, from being actual

equivalents has been already stated.

If, then, no express provision to the contrary be found in the Acts

of Congress, it is a just if not a necessary inference, from the fact that

both descriptions of money were issued by the same government, that

contracts to pay in either were equally sanctioned by law. It is, indeed,

difficult to see how any question can be made on this point. Doubt

concerning it can only spring from that confusion of ideas which always

attends the introduction of varying and uncertain measures of value into

circulation as money.

The several statutes relating to money and legal tender must be con-

strued together. Let it be supposed then that the statutes providing

for the coinage of gold and silver dollars are found among the statutes

of the same Congress which enacted the laws for the fabrication and

issue of note dollars, and that the coinage and note Acts, respectively,

make coined dollars and note dollars legal tender in all payments, as

they actually do. Coined dollars are now worth more than note dol-

lars ; but it is not impossible that note dollars, actually convertible into

coin at the chief commercial centres, receivable everywhere, for all pub-

lic dues, and made, moreover, a legal tender, everywhere, for all debts,

may become, at some points, worth more than coined dollars. What
reason can be assigned now for saying that a contract to pay coined

dollars must be satisfied by the tender of an equal number of note dol-

lars, which will not be equally valid then, for saying that a contract to

pay note dollars must be satisfied by the tender of an equal number of

coined dollars ?
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It is not easy to see how difficulties of this sort can be avoided, ex-

cept by the admission that the tender must be according to the terms

of the contract.

But we are not left to gather tlie intent of these currency- Acts from

mere comparison with the coinage Acts. The currency Acts themselves

provide for payments in coin. Duties on imports must be paid in coin,

and interest on the public debt, in the absence of other express provi-

sions, must also be paid in coin. And it hardl}- requires argument to

prove that these positive requirements cannot be fulfilled if contracts

between individuals to pay coin dollars can be satisfied by offers to pay

their nominal equivalent in note dollars. The merchant who is to pa}'

duties in coin must contract for the coin which he requires ; the bank

which receives the coin on deposit contracts to repay coin on demand
;

the messenger who is sent to the bank or the custom-house contracts to

pay or deliver the coin according to his instructions. These are all

contracts, either express or implied, to pa}* coin. Is it not plain that

duties cannot be paid in coin if these contracts cannot be enforced?

An instructive illustration may be derived from another provision of

the same Acts. It is expressly* provided that all dues to the govern-

ment, except for duties on imports, may be paid in United States notes.

If, then, the government, needing more coin than can be collected from

duties, contracts with some bank or individual for the needed amount,

to be paid at a certain day, can this contract for coin be performed b}"

the tender of an equal amount in note dollars? Assuredly it may if the

note dollars are a legal tender to the government for all dues except

duties on imports. And 3'et a construction which will support such a

tender will defeat a ver}' important intent of the Act.

Another illustration, not less instructive, may be found in the con-

tracts of the government with depositors of bullion at the mint to pav

them the ascertained value of their deposits in coin. These are demands
against the government other than for interest on the public debt ; and

the letter of the Acts certainly makes United States notes payable for

all demands against the government except such interest. But can any

such construction of the Act be maintained? Can judicial sanction be

given to the proposition that the government ma}' discharge its obliga-

tion to the depositors of bullion by tendering them a number of note

dollars equal to the number of gold or silver dollars which it has con-

tracted by law to pay?

But we need not pursue the subject further. It seems to us clear

beyond controversy that the Act must receive the reasonable construc-

tion, not only warranted, but required by the comparison of its provi-

sions with the provisions of other Acts, and with each other ; and that

upon such reasonable construction it must be held to sustain the prop-

osition that express contracts to pay coined dollars can only be satis-

fied by the payment of coined dollars. They are not " debts" which

may be satisfied by the tender of United States notes. It follows that

the tender under consideration was not sufficient in law, and that the

decree directing satisfaction of the mortgage was erroneous.
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Some difficulty has been felt in regard to the judgments [)roper to be

entered upon contracts for the payment of coin. The difficult}' arises

from the supposition that damages can be assessed only in one de-

scription of mone}'. But the Act of 1792 provides that " the money of

account of the United States shall be expressed in dollars, dimes, cents,

and mills, and that all accounts in the public offices, and all proceedings

in the Courts of the United States, shall be kept and had in conformity'

to these regulations."

This regulation is part of the first coinage Act, and doubtless has

reference to the coins provided for by it. But it is a general regulation,

and relates to all accounts and all judicial proceedings. When, there-

fore, two descriptions of mone^- are sanctioned by law, both expressed

in dollars, and both made current in payments, it is necessar}-, in order

to avoid ambiguity and prevent a failure of justice, to regard this regu-

lation as applicable alike to both. When, therefore, contracts made
payable in coin are sued upon, judgments may be entered for coined

dollars and parts of dollars ; and when contracts have been made pay-

able in dollars generally, without specifying in what description of cur-

renc}' payment is to be made, judgments may be entered generally-,

without such specification.

We have already adopted this rule as to judgments for duties b\'

affirming a judgment of the Circuit Court for the District of California,

Chearig-Kee v. United States, 3 Wall. 320, in favor of the United

States, for thirteen hundred and eighty-eight dollars and ten cents,

paj'able in gold and silver coin, and judgments for express contracts

between individuals for the payment of coin may be entered in like

manner.

It results that the decree of the Court of Appeals of New York

must be reversed, and the cause remanded to that Court for further

proceedings.*

[Davis, J., and Swayne, J., gave brief concurring opinions, limited

narrowly to the case of an express agreement of the kind here consid-

ered. The.se and the dissenting opinion of Miller, J., are omitted.]

HEPBURN V. GRISWOLD.

Supreme Court of the United States. 1870.

[8 Wall. 603.] 2

Error to the Court of Appeals of Kentucky. Griswold sued Mrs.

Hepburn, in March, 1864, for $12,270, principal and interest, due

1 And so in a case where a note given in June, 1861, was made payable "in

specie." Trebllrorl- v. Wilson, 12 Wall. 687 (1871), Justices Bradley and Milleb

dissenting. — Ed.
2 The statement of facts is shortened. — Ed
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on a promissor}" note given in June, 1860, and payable Feb. 20, 1862.

She tendered United States legal tender notes ; tliey were refused, and

were thereupon paid into court. The tender was held good, in the

Louisville Chancery Court, but this judgment was reversed hi tlie Court

of Appeals.

The notes were issued under an Act of Congress of February 25,

1862 [see supra, p. 1336], and were made receivable for all amounts

payable to the United States, except duties on imports, and all demands

against the United States, except interest payable in coin ; and it was

further provided that they should be " lawful money and a legal tender

in payment of all debts, public and private, within the United States,"

except as aforesaid.^

The Chief Justice delivered the opinion of the court.

The question presented for our determination by the record in this

case is, whether or not the payee or assignee of a note, made before the

25th of February, 1862, is obliged by law to accept in payment United

States notes, equal in nominal amount to the sum due according to its

terms, when tendered by the maker or other party bound to pay it?

. . . We are now to determine whether this description [" debts, public

and private "] embraces debts contracted before as well as after the

date of the Act.

It is an established rule for the construction of statutes, that the

terms emplo3'ed by the legislature are not to receive an interpretation

which conflicts with acknowledged principles of justice and equit}', if

another sense, consonant with those principles, can be given to them.

But this rule cannot prevail where the intent is clear. Except in the

scarcely supposable case where a statute sets at naught the plainest

precepts of morality and social obligation, courts must give effect to

the clearlj' ascertained legislative intent, if not repugnant to the funda-

mental law ordained in the Constitution.

^ The Reporter says: "The cause was first argued at the Term of December, 1867,

upon printed briefs submitted by Mr. Preston for the plaintiff in error, and Mr. Gris-

wohi, contra. Subsequently, upon the suggestion of Mr. Stanbery, then Attorney-

General, as to the great public importance of the question, the court ordered the cause

and other causes involving, incidentally, the .same question, to stand over to December
Term, 1868, for reargument, with leave to the government to be heard. Accordingly,

at that term the constitutionality of the provision in the Act making the notes aliove

described a legal tender, was elaborately argued by Mr. B. R. Curtis (counsel for the

plaintiff in error, in Wilhird v. Tni/loe), and by Mr. Evarts, Attorney-General, for the

United States, in support of the provision, and by Mr. Clarkson N. Totter (of counsel

for the defendant in error in this case), against the provision.
" And the constitutionality of the provision had been argued at different times, by

other counsel, in five other ca.*es, which it was suppo.sed by their counsel might depend
on it, but four of which were decided on other grounds ; to wit, in support of the consti-

tutionality by Mr. Carlisle, Mr. W. S. Cox, Mr. Williams, Mr. S. S. Rogers, Mr. B. R.

Curtis, Mr. L. P. Poland, Mr. Howe, and against it by Mr. Bradley, ^fr. Wilson, Mr.
Johnson, Mr. John J. Towusend, Mr. McPherson, Mr. Wills, in Thomson v. Rirjfjx, 5

Wallace, 663, in Lane Count// v. Orffjnn, 7 Id. 7.3, in Bronxnn v. Undex, Id. 229, in TI7/-

lard V. Tayloe [8 Wall.], .').'i7, in Bror/erick v. ^faqrulc [8 Wall.], 639. The question

was therefore thoroughly argued. And it was held long under advisement."— Ed.
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Applying the rule just stated to the Act under consideration, there

appears to be strong reason for construing the word " debts " as having

reference only to debts contracted subsequent to the enactment of the

law. For no one will question that the United States notes, which the

Act makes a legal tender in payment, are essentially unlike in nature,

and, being irredeemable in coin, are necessarily unlike in value, to the

lawful money intended by parties to contracts for the payment of

mone}' made before its passage. The lawful monc}' then in use and
made a legal tender in pa3'ment, consisted of gold and silver coin.

The currency in use under the Act, and declared by its terms to be

lawful money and a legal tender, consists of notes or promises to pay
impressed upon paper, prepared in convenient form for circulation, and
protected against counterfeiting by suitable devices and penalties. Tlie

former possess intrinsic value, determined by the weight and fineness

of the metal ; the latter have no intrinsic value, but a purcliasing value,

determined by the quantit}- in circulation, b^' general consent to its cur-

rency" in payments, and b}' opinion as to the probability of redemption

in coin. Both derive, in different degrees, a certain additional value

from their adaptation to circulation by the form and impress given to

them, under national authority, and from the Acts making them re-

spectively a legal tender.

Contracts for the payment of money, made before the Act of 1862,

had reference to coined money, and could not be discharged, unless by

consent, otherwise than by tender of the sum due in coin. Every such

contract, therefore, was, in legal import, a contract for the payment of

coin.

There is a well-known law of currenc}*, that notes or promises to pay,

unless made conveniently and promptly convertible into coin at the

will of the holder, can never, except under unusual and abnormal con-

ditions, be at par in circulation with coin. It is an equally well

known law, that depreciation of notes must increase with the increase

of the quantit\' put in circulation and the diminution of confidence in

the ability or disposition to redeem. Their appreciation follows the

reversal of these conditions. No Act making them a legal tender can

change materially the operation of these laws. Their force has been

strikingly exemplified in the history of the United States notes. Begin-

ning with a ver}' slight depreciation when first issued, in March, 1862,

they sank in July, 1864, to the rate of two dollars and eighty-five cents

for a dollar in gold, and then rose until recently a dollar and twenty

cents in paper became equal to a gold dollar.

Admitting, then, tliat prior contracts are within the intention of the

Act, and assuming that the Act is warranted by the Constitution, it

follows that the holder of a promissory note, made before tlie Act, for

a thousand dollars, payable, as we have just seen, according to the law

and according to the intent of the parties, in coin, was required, wheai

depreciation reached its lowest point, to accept in payment a thousand

note dollars, although with the thousand coin dollars, due under the



CHAP. XI.] HEPBURN V. GKISWOLD. 2225

contract, he could have purchased on that da}- two thousand eight hun-

dred and fifty such dollars. Every payment, since the passage of the

Act, of a note of earlier date, has presented similar, though less strik-

ing features.

Now, it certainly needs no argument to prove that an Act, corapel-

liug acceptance in satisfaction of an}- other than stipulated payment,

alters arbitrarily the terms of the contract, and impairs its obligation,

and that the extent of impairment is in the proportion of the inequality

of the payment accepted under the constraint of the law to the payment

due under the contract. Nor does it need argument to prove that the

practical operation of such an Act is contrary to justice and equity.

It follows that no construction which attributes such practical operation

to an Act of Congress is to be favored, or indeed to be admitted, if any

other can be reconciled with the manifest intent of the legislature.

What, then, is that manifest intent? Are we at libert}', upon a fair

and reasonable construction of the Act, to say that Congress meant that

the word " debts " used in the Act should not include debts contracted

prior to its passage ?

In the case of Bronson v. Rodes, we thought ourselves warranted in

holding that this word, as used in the statute, does not include obliga-

tions created by express contracts for the payment of gold and silver,

whether coined or in bullion. Tliis conclusion rested, however, mainly

on the terms of the Act, which not only allow, but require pay-

ments in coin by or to the government, and may be fairly considered,

independently of considerations belonging to the law of contracts for

the delivery of specified articles, as sanctioning special private con-

tracts for like payments ; without which, Indeed, the provisions relating

to government pa3ments could hardly have practical effect. This con-

sideration, however, does not apply to the matter now before us.

There is nothing in the terms of the Act which looks to any difference

in its operation on different descriptions of debts payable generally in

money, — that is to say, in dollars and parts of a dollar. These terms,

on the contrary, in their obvious import, include equally all debts not

specially expressed to be payable in gold or silver, whether arising

under past contracts and alread}' due, or arising under such contracts

and to become due at a future day, or arising and becoming due under
subsequent contracts. A strict and literal construction indeed would,

as suggested by Mr. Justice Story (1 Story on the Constitution, § 921),

in respect to the same word used in the Constitution, limit the word
" debts " to debts existing ; and if this construction cannot be accepted

because the limitation sanctioned by it cannot be reconciled with the

obvious scope and purpose of the Act, it is certainl}' conclusive against

any interpretation which will exclude existing debts from its operation.

The same conclusion results from the exception of interest on loans and
duties on imports from tlie effect of the legal tender clause. This ex-

ception affords an irresistible implication that no description of debts,

whenever contracted, can be withdrawn from the effect of the Act if
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not included within the terms or the reasonable intent of the exception.

And it is worthy of observation in this connection, that in all the de-

bates to whicii the Act gave occasion in Congress, no suggestion was
ever made that the legal tender clause did not apply as fully to con-

tracts made before as to contracts made after its passage.

These considerations seem to us conclusive. We do not think

ourselves at liberty, therefore, to say that Congress did not intend to

malve the notes authorized by it a legal tender in payment of debts con-

tracted before the passage of the Act.

We are thus brought to the question, whether Congress has power to

make notes issued under its authority a legal tender in payment of

debts, which, when contracted^ were payabk by law in gold and silver

coin.

The delicacy and importance of this question has not been overstated

in tlie argument. This court always approaches the consideration of

questions of this nature reluctautl}' ; and its constant rule of decision

has been, and is, that Acts of Congress mnst be regarded as consti-

tutional, unless clearly shown to be otherwise.

But the Constitution is the fundamental law of the United States.

By it the people have created a government, defined; its powers, pre-

scribed their limits, distributed them among the different departments,

and directed, in general, the manner of their exercise. No department

of the government has an}- other powers than those thus delegated to

it b}- the people. All the legislative power granted by the. Constitution

belongs to Congress ; but it has no legislative power which is not thus

granted. And the same observation is equally true in its application

to tlie executive and judicial powers granted respectively to the Presi-

dent and the courts. All these powers differ in kind, but not in source

or in limitation. They all arise from the Constitution, and are limited

by its terms.

It is the function of the judiciary to interpret and apply the law to

cases between parties as they arise for judgment. It can only declare

what the law is, and enforce by proper process the law thus declared.

But, in ascertaining the respective rights of parties, it frequently be-

comes necessary to consult the Constitution. For there can be no law

inconsistent with the fundamental law. No enactment not in pursuance

of the authority conferred by it can create obligations or confer rights.

For such is the express declaration of the Constitution itself in these

words: "The Constitution, and the laws of the United States wliich

shall be made in pursuance thereof, and all treaties made, or which

shall be made under the authority of the United States, shall be the

supreme law of the land ; and the judges of every State shall be bound

thereby, anything in the Constitution or laws of any State to the

contrarj' notwithstanding."

Not every Act of Congress, then, is to be regarded as the supreme

law of the land ; nor is it by every Act of Congress that the judges are

bound. This character and this force belong only to such Acts as are

*'made in pursuance of the Constitution."
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When, therefore, a case arises for judicial determination, and the

decision depends on the alleged inconsistency of a legislative pro-

vision with the fundamental law, it is the plain duty of the court to

compare the Act with the Constitution, and if the former cannot, upon

a fair construction, be reconciled with the latter, to give eftect to the

Constitution rather than the statute. This seems so plain that it is

impossible to make it plainer by argument. If it be otherwise, the Con-

stitution is not the supreme law ; it is neither necessary or useful, in

an}' case, to inquire whether or not an}- Act of Congress was passed in

pursuance of it ; and the oath which every member of this court is re-

quired to take, that he " will administer justice without respect to per-

sons, and do equal right to the poor and the rich, and faithfully perform

the duties incumbent upon him to the best of his ability and under-

standing, agreeably to the Constitution and laws of the United States,"

becomes an idle and unmeaning form.

The case before us is one of private right. . . . Thus two qaestions

were directly presented : Were the defendants relieved by the Act from

the obligation assumed in the contract? Could the plaintiff be com-

pelled, by a judgment of the court, to receive in payment a currency of

different nature and value from that which was in the contemplation of

the parties when the contract was made? The Court of Appeals

resolved both questions in the negative, and the defendants, in the

original suit, seek the reversal of that judgment by writ of error. It

becomes our duty, therefore, to determine whether the Act of Feb-

ruary 25, 1862, so far as it makes United States notes a legal tender

in payment of debts contracted prior to its passage, is constitutional

and valid or otherwise. Under a deep sense of our obligation to per-

form this duty to the best of our abilit}- and understanding, we shall

proceed to dispose of the case presented by the record.

We have already said, and it is generally, if not universal!}', con-

ceded, that the government of the United States is one of limited

powers, and that no department possesses any authority not granted

by the Constitution.

It is not necessary, however, in order to prove the existence of a

particular authority, to show a particular and express grant. The de-

sign of the Constitution was to establish a government competent to

the direction and administration of the affairs of a great nation, and, at

the same time, to mark, by sufficiently definite lines, the sphere of its

operations. To this end it was needful only to make express grants of

general powers, coupled with a further grant of such incidental and

auxiliary powers as might be required for the exercise.of the powers

expressly granted. These powers are necessarily extensive. It has

been found, indeed, in the practical administration of the government,

tiiat a very large part, if not the largest part, of its functions have been

performed in the exercise of powers thus implied.

But the extension of power by implication was regarded with some

apprehension by the wise men who framed, and by the intelligent citi-



2228 HEPBUKN V. ORISWOLD. [CHAP. XL

zens who adopted, the Constitution. This apprehension is manifest in

the terms by which the grant of incidental and auxiHary powers is

made. All powers of this nature are included under the description of

" power to make all laws necessar}- and proper for carrying into execu-

tion the powers expressly granted to Congress or vested by the Consti-

tution in the government or in any of its departments or officers."

The same apprehension is equally apparent in the tenth article of the

amendments, which declares that " the powers not delegated to the

United States by the Constitution, nor prohibited by it to the States,

are reserved to the States or the people."

We do not mean to say that either of these constitutional provisions

is to be taken as restricting any exercise of power fairly warranted b}'

legitimate derivation from one of the enumerated or express powers.

The fii'st was undoubtedly introduced to exclude all doubt in respect

to the existence of implied powers; while the words "necessary- and

proper" were intended to have a " sense," to use the words of Mr.

Justice Story, " at once admonitory and director}'," and to require that

the means used in the execution of an express power " should be bona

Jide appropriate to the end." 2 Stor}' on the Constitution, p. 142,

§ 1253. The second provision was intended to have a like admonitory

and director}' sense, and to restrain the limited government established

under the Constitution from the exercise of powers not clearly dele-

gated, or derived by just inference from powers so delegated.

It has not been maintained in argument, nor indeed, would any one,

however slightly conversant with constitutional Jaw, think of maintain-

ing that there is in the Constitution any express grant of legislative

power to make any description of credit currency a legal tender in pa}'-

ment of debts. We must inquire then whether this can be done in the

exercise of an implied power.

The rule for determining whether a legislative enactment can be sup-

ported as an exercise of an implied power was stated by Chief Justice

Marshall, speaking for the whole court, in the case oi 3I'Ct(llou(jh\.

The State of Maryland, 4 Wheaton, 421 ; and the statement then made

has ever since been accepted as a correct exposition of the Constitu-

tion. His words were these: "Let the end be legitimate, let it oe

within the scope of the Constitution, and all means which are appropri-

ate, which are plainly adapted to that end, which are not prohibited,

but consistent with the letter and spirit of the Constitution, are con-

stitutional." And in another part of the same opinion the practical

application of this rule was thus illustrated :
" Should Congress, in the

execution of its powers, adopt measures which are prohibited by the

Constitution, or should Congress, under the pretext of executing its

powers, pass laws for the accomplishment of objects not intrusted to

the government, it would be the painful duty of tiiis tribunal, should a

case requiring such a decision come before it, to say that such an Act

was not the law of the land. But where the law is not prohibited, and

is really calculated to effect any of the objects intrusted to the govern-

i
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ment, to undertake here to inquire into the degree of its necessity would

be to pass the line which circumscribes the judicial department, and

tread on legislative ground." 4 Wheaton, 423.

It must be taken then as finally settled, so far as judicial decisions

can settle anything, that the words " all laws necessary and proper for

carrying into execution " powers expressly granted or vested, have, in

the Constitution a sense equivalent to that of the words, laws, not abso-

lutely necessary indeed, but appropriate, plainly adapted to constitu-

tional and legitimate ends ; laws not prohibited, but consistent with the

letter and spirit of the Constitution ; laws reall}' calculated to effect

objects intrusted to the government.

The question before us, then, resolves itself into this :
" Is the clause

which makes United States notes a legal tender for debts contracted

prior to its enactment, a law of the description stated in the rule?
"

It is not doubted that the power to establish a standard of value by

which all other values may be measured, or, in other words, to deter-

mine what shall be lawful money and a legal tender, is in its nature, and

of necessity, a governmental power. It is in all countries exercised by

the government. In the United States, so far as it relates to the pre-

cious metals, it is vested in Congress bj" the grant of the power to coin

money. But can a power to impart these qualities to notes, or prom-

ises to pay money, when offered in discharge of pre-existing debts, be

derived from the coinage power, or from an}' other power expressly

given ?

It is certainl}' not the same power as the power to coin mone}'. Nor
is it in an}' reasonable or satisfactory' sense an appropriate or plainly

adapted means to the exercise of that power. Nor is there more reason

for saying that it is implied in, or incidental to, the power to regulate

the value of coined mone}' of the United States, or of foreign coins.

This power of regulation is a powei- to determine the weight, purity,

form, impression, and denomination of the several coins, and their rela-

tion to each other, and the relations of foreign coins to the monetar}'

unit of the United States.

Nor is the power to make notes a legal tender the same as the power
to issue notes to be used as currenc}'. The old Congress, under the

Articles of Confederation, was clothed b}' express grant with the power
to emit bills of credit, which are in fact notes for circulation as currency'

;

and yet that Congress was not clothed with the power to make these

bills a legal tender in payment. And this court has recently held that the

Congress, under the Constitution, possesses, as incidental to other powers,

the same power as the old Congress to emit bills or notes ; but it was
expressly declared at the same time that this decision concluded noth-

ing on the question of legal tender. Indeed, we are not aware that it

has ever been claimed that the power to issue bills or notes has an}'

identity with the power to make them a legal tender. On the contrary,

the whole history of the country refutes that notion. The States have

always been held to possess the power to authorize and regulate the

VOL. II.— 66
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issue of bills for circulation by banks or individuals, subject, as has

been lately determined, to tbe control of Congress, for the purpose of

estal)lishing and securing a National currency ; and yet the States are

expressly prohibited by the Constitution from making anything but

gold and silver coin a legal tender. This seems decisive on the point

that the power to issue notes and the power to make them a legal ten-

der are not the same power, and that they have no necessarj' connection

with each other.

But it has been maintained in argument that the power to make
United States notes a legal tender in payment of all debts is a means
appropriate and plainly adapted to the execution of the power to carr}'

on wai', of the power to regulate commerce, and of the power to borrow

money. If it is, and is not prohibited, nor inconsistent with the letter

or spirit of the Constitution, then the Act which makes them such legal

tender must be held to be constitutional.

Let us, then, first inquire whether it is an appropriate and plainly

adapted means for carrying on war? The affirmative argument maj- be

thus stated : Congress has power to declare and provide for carrying on

war ; Congress has also power to emit bills of credit, or circulating notes

receivable for government dues and payable, so far at least as parties

are willing to receive them, in discharge of government obligations ; it

will facilitate the use of such notes in disbursements to make them a

legal tender in payment of existing debts ; therefore Congress may make
such notes a legal tender.

It is difficult to sa}' to what express power the authority to make

notes a legal tender in payment of pre-existing debts may not be upheld

as incidental, upon the principles of this argument. Is there anj' power

which does not involve the use of money? And is there any doubt that

Congress may issue and use bills of credit as money in the execution of

any power? The power to establish post-offices and post- roads, for ex-

ample, involves the collection and disbursement of a great revenue. Is

not the power to make notes a legal tender as clearly incidental to this

power as to the war power?

The answer to this question does not appear to us doubtful. The

argument, therefore, seems to prove too much. It carries the doctrine

of implied powers very far beyond any extent hitherto given to it. It

asserts that whatever in any degree promotes an end within the scope

of a general power, whether, in the correct sense of the word, appro-

priate or not, may be done In the exercise of an implied power.

Can this proposition be maintained?

It is said that this is not a question for the court deciding a cause,

but for Congress exercising the power. But the decisive answer to this

is that the admission of a legislative power to determine finally what

powers have the described relation as means to the execution of other

powers plainly granted, and, then, to exercise absolutely and without

lia!)ility to question, in cases involving private rights, the powers thus

determined to have that relation, would completely change the nature
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of Americau government. It would convert the government, which ihe

people ordained as a government of limited powers, into a government

of unlimited powers. It would confuse the boundaries which separate

the executive and judicial from the legislative authority. It would ob-

literate every criterion which this court, speaking through the venerated

Chief Justice ia the case already cited, established for the determina-

tion of the question whether legislative Acts are constitutional or

unconstitutional.

Undoubtedly among means appropriate, plainly adapted, really cal-

culated, the legislature has unrestricted choice. But there can be no

implied power to use means not within the description.

Now, then, let it be considered what has actually been done in the

provision of a National currency. In July and August, 1861, and Feb-

ruary, 1862, the issue of sixty millions of dollars in United States notes*,

payable on demand, was authorized. (12 Stat, at Large, 2^9, 313, and

338.) They were made receivable in payments, but were not declared

a legal tender until March, 1862 (lb. 370), when the amount in circu-

lation had been greatly reduced by receipt and cancellation. In 1862

and 1863 (lb. 345, 532, and 709), the issue of four hundred and fifty

millions in United States notes, payal)le, not on demand, but, in effect,

at the convenience of tlie government, was authorized, subject to cer-

tain restrictions as to fifty millions. These notes were made receivable

for the bonds of the National loans, for all debts due to or from the

United States, except duties on imports and interest on the public debt,

and were also declared a legal tender. In March, 1863 (lb. 711), the

issue of notes for parts of a dollar was authorized to an amount not

exceeding fift}' millions of dollars. These notes were not declared a

legal tender, but were made redeemable under regulations to be pre-

scribed bj' the Secretary of the Treasury. In February, 1863 (12 Stat,

at Large, 669), the issue of three hundred millions of dollars in notes

of the National banking associations was authorized. These notes

were made receivable to the same extent as United States notes, and

provision was made to secure their redemption, but the3' were not made
a legal tender.

The several descriptions of notes have since constituted, under the

various Acts of Congress, the common currency of the United States.

The notes which were not declared a iegal te;ider have circulated with

those which were so declared without unfavorable discrimination.

It may be added as a part of the history that other issues, bearing

interest at various rates, were authorized and made a legal tender, ex-

cept in redemption of bank notes, for face amount exclusive of interest.

Such were the one and two years five per cent notes and three yenrs

compound interest notes. (13 lb, 218. 425.) These notes never entered

largely or permanently into the circulation ; and there is no reason to

think that their utility was increased or diminished by the Act which

declared them a legal tender for face amount. They need not be further

considered here. They serve only to illustrate the tendency remarked
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by all who have investigated the subject of paper money, to increase
the volume of irredeemable issues, and to extend indefinitely the appli-
cation of the quality of legal tender. That it was cairied no farther
during the recent civil war, and has been carried no farther since, is

due to circumstances, the consideration of which does not belong to
this discussion.

We recur, then, to the question under consideration. No one questions
the general constitutionality, and not very many perhaps, the general
expediency of the legislation by which a note currency has been au-
thorized in recent years. The doubt is as to the power to declare a
particular class of these notes to be a legal tender in payment of pre-
existing debts.

The only ground upon which this power is asserted is, not that the
issue of notes was an appropriate and plainly adapted means for carry-
ing on the war, for that is admitted ; but that the making of them a
legal tender to the extent mentioned was sucli a means.
Now, we have seen that of all the notes issued those not declared a

legal tender at all constituted a very large proportion, and that they

circulated freely and without discount.

It may be said that their equality in circulation and credit was due to

the provision made by law for the redemption of this paper in legal

tender notes. But this jn'ovision, if at all useful in this respect, was of

trifling importance corapaied with that which made them receivable for

government dues. All modern history testifies that, in time of war

especially, when taxes are augmented, large loans negotiated, and heavy

disbursements made, notes issued by the authority of the government,

and made receivable for dues of the government, always obtain at first

a ready circulation ; and even when not redeemable in coin, on demand,

are as little and usually less subject to depreciation than any other de-

scription of notes, for the redemption of which no better provision is

made. And the history of the legislation under consideration is, that

it was upon this quality of receivability, and not upon the quality of

legal tender, that reliance for circulation was originally placed ; for the

receivability clause appears to have been in the original draft of the

bill, while the legal tender clause seems to have been introduced at a

later stage of its progress.

These facts certainly are not without weight as evidence that all the

useful purposes of the notes would have been fully answered without

making them a legal tender for pre-existing debts. It is denied, in-

deed, by eminent writers, that the quality of legal tender adds anything

at all to the credit or usefulness of government notes. They insist, on

the contrary, that it impairs both. However this may be, it must be

remembered that it is as a means to an end to be attained by the action

of the government, that the implied power of making notes a legal ten-

der in all payments is claimed under the Constitution. Now, how far

is the government helped by this means? Certainly it cannot obtain

new supplies or services at a cheaper rate, for no one will take the

I
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notes for more than the}" are worth at the time of the new contract.

The price will rise in the ratio of the depreciation, and this is all that

could happen if the notes were not made a legal tender. But it may
be said that the depreciation will be less to him who takes them from

the government, if the government will pledge to him its power to com-

pel his creditors to receive them at par in payments. This is, as we

have seen, by no means certain. If the quantity issued be excessive,

and redemption uncertain and remote, great depreciation will take

place ; if, on the other hand, the quantity is only adequate to the de-

mands of business, and confidence in early redemption is strong, the

notes will circulate freely, whether made a legal tender or not.

But if it be admitted that some increase of availabilitj- is derived

from making the notes a legal tender under new contracts, it b}- no

means follows that any appreciable advantage is gained by compelling

creditors to receive them in satisfaction of pre-existing debts. And
there is abundant evidence, that whatever benefit is possible from that

compulsion to some individuals or to the government, is far more than

outweighed by the losses of property-, the derangement of business, the

fluctuations of currenc}' and values, and the increase of prices to the

people and the government, and the long train of evils which flow from

the use of irredeemable paper mone}'. It is true that these evils ai-e

not to be attributed altogether to making it a legal tender. But this

increases these evils. It certainly widens their extent and protracts

their continuance.

We are unable to persuade ourselves that an expedient of this sort

is an appropriate and plainly' adapted means for the execution of the

power to declare and carry on war. If it adds nothing to the utilit}" of

the notes, it cannot be upheld as a means to the end in furtherance

of which the notes are issued. Nor can it, in our judgment, be upheld

as such, if, while facilitating in some degree the circulation of the notes,

it debases and injures the currency in its proper use to a much greater

degree. And these considerations seem to us equall}' applicable to the

powers to regulate commerce and to borrow mone}-. Both powers

necessaril}' involve the use of money b}- the people and by the govern-

ment, but neither, as we think, carries with it as an appropriate and
plainly' adapted means to its exercise, the power of making circulating

notes a legal tender in payment of pre-existing debts.

But there is another view, which seems to us decisive, to whatever
express power the supposed implied power in question may be referred.

In the rule stated by Chief Justice Marshall, the words appropriate,

plainly adapted, really calculated, are qualified by the limitation that

the means must bo not prohibited, but consistent with the letter and
spirit of the Constitution. Nothing so prohibited or inconsistent can

be regarded as appropriate, or plainl}' adapted, or really calculated

means to an}' end.

Let us inquire, then, first, whether making bills of credit a legal

tender, to the extent indicated, is consistent with the spirit of the
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Constitution. Among the great cardinal principles of that instrument,

no one is more conspicuous or more venerable than the estahlihhment

of justice. And wliat was intended by the establishment of justice in

the minds of tlie people who ordained it is, happily, not a matter of dis-

putation. It is not left to inference or conjecture, especially in its

relations to contracts.

When the Constitution was undergoing discussion in the ConA^ention,

the Congress of the Confederation was engaged in the consideration of

the ordinance for the government of the territory northwest of the Ohio,

— the only territory subject at that time to its regulation and control.

By this ordinance certain fundamental articles of compact were estab-

lished between the original States and the people and States of the ter-

ritory, for the purpose, to use its own language, "of extending the

fundamental principles of civil and religious libert}', whereon these re-

publics " (the States united under the Confederation), " their laws and

constitutions are erected." Among these fundamental principles was

this : " And in the just preservation of rights and property it is under-

stood and declared that no law ought ever to be made, or have force in

the said territor}-, that shall in any manner whatever interfere with or

affect private contracts or engagements ho)\a fide and without fraud

previously formed."

The same principle found more condensed expression in that most

valuable provision of the Constitution of the United States, ever recog-

nized as an efficient safeguard against injustice, that " no State shall

pass any law impairing the obligation of contracts."

It is true that this prohibition is not applied in terms to the govern-

ment of the United States. Congress has express power to enact bank-

rupt laws, and we do not say that a law made in the execution of any

other express power, which, incidentall}' onl}-, impairs the obligation of

a contract, can be held to be unconstitutional for that reason.

But we think it clear that those who framed and those who adopted

the Constitution, intended that the spirit of this prohibition should

pervade the entire body of legislation, and that the justice which the

Constitution was ordained to establish was not thought by them to be

compatible with legislation of an opposite tendenc}'. In other words,

we cannot doubt that a law not made in pursuance of an express power,

which necessarily and in its direct operation impairs the obligation of

contracts, is inconsistent with the sjnrit of the Constitution.

Another provision found, in the fifth amendment, must be considered

in this connection. We refer to that which ordains that private prop-

erty sliall not be taken for public use without compensation. This pro-

vision is kindred in spirit to that which forbids legislation impairing

the obligation of contracts ; but, unlike that, it is addressed directly

and solely to the National government. It does not, in terms, prohil)it

legislation which appropriates the private property of one class of citi-

zens to the use of another class ; but if such property cannot be taken

for the benefit of all, without compensation, it is difficult to understand
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how it can be so taken for the benefit of a part without violating the

spirit of the prohibition.

But there is another provision in the same amendment, which, in our

judgment, cannot have its full and intended effect unless construed as

a direct prohibition of the legislation which we have been considering.

It is that which declares that " no person shall be deprived of life,

liberty', or property, without due process of law."

It is not doubted that all the provisions of this amendment operate

directi}' in limitation and restraint of the legislative powers conferred

by the Constitution. The only question is, whether an Act which com-

pels all those who hold contracts for the payment of gold and silver

money to accept in payment a currenc}' of inferior value deprives such

persons of property without due process of law.

It is quite clear, that whatever may be the operation of such an Act,

due process of law makes no part of it. Does it deprive any person of

property? A very large proportion of the property of civilized men
exists in the form of contracts. These contracts almost invariabl}'

stipulate for the payment of money. And we have already seen that

contracts in the United States, prior to the Act under consideration,

for the payment of mone^', were contracts to pay the sum specified in

gold and silver coin. And it is beyond doubt that the holders of these

contracts were and are as fullj' entitled to the protection of this consti-

tutional provision as the holders of any other description of propert}-.

But it ma}- be said that the holders of no description of propertv are

protected by it from legislation which incidentallv onl}' impairs its

value. And it may be urged in illustration that the holders of stock in

a turnpike, a bridge, or a manufacturing corporation, or an insurance

company, or a bank, cannot invoke its protection against legislation,

which, by authorizing similar works or corporations, reduces its price in'

the market. But all this does not appear to meet the real difficulty.

In the cases mentioned the injury is purely contingent and incidental.

In the case we are considering it is direct and inevitable.

If in the cases mentioned the holders of the stock were required by law
to convey it on demand to any one who should think fit to offer half its

value for it, the analogy would be more obvious. No one probablv
could be found to contend that an Act enforcing the acceptance of fifty

or seventy-five acres of land in satisfaction of a contract to convev a
hundred would not come within the prohibition against arbitrary priva-

tion of property.

We confess ourselves unable to perceive any solid distinction between
such an Act and an Act compelling all citizens to accept, in satisfaction

of all contracts for money, half or three quarters or any other propor-
tion less than the whole of the value actually due, according to their

terms. It is difficult to conceive what Act would take private propertv
without process of law if such an Act would not.

We arc obliged to conclude that an Act making mere promises to

pay dollars a legil tender in payment of debts previously contracted, is
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not a means appropriate, plainly adapted, really calculated to carry into

effect any express power vested in Congress ; that such an Act is in-

consistent with the spirit of the Constitution ; and that it is prohibited

b}' the Constitution.

It is not surprising that amid the tumult of the late Civil War, and

under the influence of apprehensions for the safety of the Republic

almost universal, different views, never before entertained by American

statesmen or jurists, were adopted by many. The time was not favor-

able to considerate reflection upon the constitutional limits of legis-

lative or executive authority. If power was assumed from patriotic

motives, the assumption found ready justification in patriotic hearts.

Many who doubted yielded their doubts ; many who did not doubt were

silent. Some who were strongl}' averse to making government notes a

legal tender felt themselves constrained to acquiesce in the views of the

advocates of the measure. Not a few who then insisted upon its neces-

sity, or acquiesced in that view, have, since the return of peace, and

under the influence of the calmer time, reconsidered their conclusions,

and now concur in those which we have just announced. These con-

clusions seem to us to be fully sanctioned by the letter and spirit of the

Constitution.

We are obliged, therefore, to hold that the defendant in error was

not bound to receive from the plaintiffs the currency tendered to

him in payment of their note, made before the passage of the Act of

February 25, 1862. It follows that the judgment of the Court of Ap-

peals of Kentucky must be affirmed.

It is proper to say that Mr. Justice Grier, who was a member of the

court when this cause was decided in conference, November 27, 1869,

and when this opinion was directed to be read, January 29, 1870,

stated his judgment to be that the legal tender clause, properly con-

strued, has no application to debts contracted prior to its enactment;

but that upon the construction given to the Act by the other judges he

concurred in the opinion that the clause, so far as it makes United

States notes a legal tender for such debts, is not warranted by the

Constitution. Judgment affirmecU

[The dissenting opinion of Miller, J., with whom Justices Svtayne

and Davis concurred, is omitted.]

1 It is instructive to recur to the expressions of the Chief Justice when the Act

here declared unconstitutional was pending. At that time he was Secretary of the

Treasury ; and, on February 4, 1862, he wrote to "William Cullen Bryant, then Editor

of the New York "Evening Post," as follows: "Your feelings of repugnance to the

legal tender clause can hardly be greater than my own ; but I am convinced that, as a

temporary measure, it is indispensably necessary. From various motives — some hon-

orable, and some not honorable— a considerable number, though a small minority of

the business men or people, are indi.sposed to sustain the United States notes by receiv-

ing and paving them as money. This minority, in the absence of any legal tender

clause, mav control the majority to all practical intents. To prevent this, which would

at this time be disa.strous in the extreme, I yield my general views for a particular ex-

ception. To yield does not violate any obligation to the people, for the great majority,

willing now to receive and pay their notes, desire that the minority may not be allowed
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LEGAL TENDER CASES.

KNOX V. LEE. PARKER v. DAVIS.

Supreme Court of the United States. 1872.

[12 Wall 457.]!

These were two suits; the first a writ of error to the Circuit Court

for the Western District of Texas, the second an appeal from a decree

in equity in the Supreme Judicial Court of Massachusetts.

In the first case, Mrs. Lee, a citizen of Pennsylvania, sued Knox
for the conversion of a flock of sheep, in Texas, in March, 1863,

belonging to the plaintiff. In ascertaining the damages, the court

refused to allow the plaintiflf to show the difference in value between

United States coin, and legal tender notes; and in charging the jury

told them to recollect that whatever amount they gave in damages

could be discharged in legal tender notes. Verdict and judgment for

the plaintiff for $7,368. The defendant brought the case up, assuming

that the value, determined as of March, 1863, was the value in gold,

and that the charge allowed the jury to increase the nominal amount

of the damages, because they could be discharged in notes.

Paschall {Senior) and Paschall (Jaiiior), for Knox; Wills, for Lee.

In the second case, before the date of the Legal Tender Acts, Davis,

in Massachusetts, filed a bill in equity to compel specific performance

by Parker of an agreement to convey land upon payment of a certain

sum of money, and a decree ordering this was naade by the Supreme

Judicial Court of Massachusetts in Februar}', 1867. Davis paid the

amount into court in legal tender notes. Parker refused to execute the

conveyance, and demanded coin. The court, upon a further hearing,

made a decree supporting the contention of Davis.

to reap special advantages from their refusal to do so ; and onr government Is not only

a government of the people, but is bound, in an exigency like the present, to act on
the maxim : Salus poputi supremn est lex.

" It is only, however, on condition that a tax adequate to interest, reduction of

debt, and ordinary expenditures, be provided, and that a uniform banking system be

authorized, founded on United States securities, and. with proper safeguards for specie

payments, securing at once a uniform and convertible currency for the people, and a

demand for national securities which will sustain their market value and facilitate

loans. It is only on this condition, I say, I consent to the expedient of United States

notes, in limited amount, made a legal tender.

" In giving this consent, I fee! that I am treading the path of duty, and shall cheer-

fully, as I have always done, abide the consequences. I dare not sa\' that I care noth-

ing for personal consequences, but I think I may say truly that I care little for them
in comparison with my obligation to do whatever the safety of the country may re-

quire."— 2 Godwin's Life of Bryant, 165.

See also Mr. Chase's statements to a committee of the Honse of Eepresentatives, in

110 U. S. p. 423.— Ed.
^ The statement of facts is shortened. — Ed.
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B. F. Thomas, for plaintiff in error, and Akerman, Attorney-General,
on the same side ; li. F. Butler^ and Potter^ contra.

Mu. Justice Strong delivered the opinion of the court.^

The controlling questions in these cases are the following : Are the

Acts of Congress, known as the Legal Tender Acts, constitutional when
applied to contracts made before their passage ; and, secondh, are the}'

valid as applicable to debts contracted since their enactment? These
questions have been elaborately argued, and they have received from

the court that consideration which their great importance demands.
It would be difficult to overestimate the consequences which must fol-

low our decision. They will affect the entire business of the countrj',

and take hold of the possible continued existence of the government.
If it be held by this court that Congress has no constitutional power,

under any circumstances, or in any emergenc}', to make treasury notes

a legal tender for the payment of all debts (a power confessedl}' pos-

sessed b}' every independent sovereignty other than the United States),

the government is without those means of self-preservjition which, all

must admit, ma}', in certain contingencies, become indispensable, even

if they were not when the Acts of Congress now called in question were

enacted. It is also clear that if we hold the Acts invalid as applicable

to debts incurred, or transactions which have taken place since their

enactment, our decision must cause, throughout the country, great

business derangement, widespread distress, and the rankest injustice.

The debts which have been contracted since Februar}' 25th, 18(32, con-

stitute, doubtless, b}' far the greatest portion of the existing indebted-

ness of the countr}'. They have been contracted in view of the Acts of

Congress declaring treasur}' notes a legal tender, and in reliance upon

that declaration. Men have bought and sold, borrowed and lent, and

assumed ever}' variety of obligations contemplating that payment might

be made with such notes. Indeed, legal tender treasury notes have

become the universal measure of values. If now, by our decision, it be

established that these debts and obligations can be discharged only by

gold coin ; if, contrary to the expectation of all parties to these contracts,

legal tender notes are rendered unavailable, the government has become

an instrument of the grossest injustice ; all debtors are loaded with an

obligation it was never contemplated they should assume ; a large per-

centage is added to every debt, and such must become the demand for

gold to satisfy contracts, that ruinous sacrifices, general distress, and

bankruptcy may be expected. These consequences are too obvious to

admit of question. And there is no well-founded distinction to be

made between the constitutional validity of an Act of Congress declaring

treasury notes a legal tender for the payment of debts contracted after

1 The reporter states that on May 1, 1871, the judgment and decree in these cases

were affirmed; and on the 1.5th January, 1872, — till whifh time, in order to promote

the convenience of some of the dissentient meml)ers of the court, the matter had been

deferred,— the opinion of the court, with concurring or dissenting opinions from the

Chief Justice and different Associate Justices, was delivered.— Ed.
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its passage and that of an Act making tliera a legal tender for the dis-

charge of all debts, as well those incurred before as those made after

its enactment. There ma}' be a difference in the effects produced b}'

the Acts, and in the hardship of their operation, but in both cases the

fundamental question, that which tests the validit}- of the legislation, is,

can Congress constitutionally give to treasury notes the character and

qualities of mone}'? Can such notes be constituted a legitimate circu-

lating medium, having a defined legal value? If they can, then such

notes must be available to fulfil all contracts (not expressly excepted)

solvable in mone}', without reference to the time when the contracts

were made. Hence it is not strange that those who hold the Legal

Tender Acts unconstitutional when applied to contracts made before

February, 1862, find themselves compelled also to hold that the Acts

are invalid as to debts created after that time, and to hold that both

classes of debts alike can be discharged onl}' by gold and silver coin.

The consequences of which we have spoken, serious as they are, must

be accepted, if there is a clear incompatibilit}' between the Constitution

and the Legal Tender Acts. But we are unwilling to precipitate them

upon the country unless such an incompatibility plainly appears. A de-

cent respect for a co-ordinate branch of the government demands that

the judiciar}' should presume, until the contrary is clearly shown, that

there has been no transgression of power by Congress— all the mem-
bers of which act under the obligation of an oath of fidelit}' to the Con-

stitution. Such has alwa3-s been the rule. In Commonwealth v. Smith,

4 Binne}-, 123, the language of the court was, " It must be remembered

that, for weighty reasons, it has been assumed as a principle, in con-

struing constitutions, by the Supreme Court of the United States, by this

court, and b}- ever}' other court of reputation in the United States, that

an Act of the Legislature is not to be declared void unless the violation

of the Constitution is so manifest as to leave no room for reasonable

doubt;" and, in Fletcher \. PecJc, 6 Cranch, 87, Chief Justice Marshall

said, " It is not on slight implication and vague conjecture that the

legislature is to be pronounced to have transcended its powers and its

Acts to be considered void. The opposition between the Constitution

and the law should be such that the judge feels a clear and strong

conviction of their incompatibilit}' with each other." Tt is incumbent,

therefore, upon those who affirm tbe unconstitutionalit}' of an Act of

Congress to show clearly that it is in violation of the provisions of the

Constitution. It is not sufficient for them that they succeed in raising

a doubt.

Nor can it be questioned that, when investigating the nature and

extent of the powers conferred by the Constitution upon Congress, it is

indispensable to keep in view the objects for which those powers wore

granted. This is a universal rule of construction applied alike to stat-

utes, wills, contracts, and constitutions. If the general purpose of the in-

strument is ascertained, the language of its provisions must be construed

with reference to that purpose, and so as to subserve it- In no other way
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can the intent of the framers of the instrument be discovered. And
there are more urgent reasons for looking to the ultimate purpose in

examining the powers conferred by a constitution than there are in

construing a statute, a will, or a contract. We do not expect to find

in a constitution minute details. It is necessarily brief and compre-

hensive. It prescribes outlines, leaving the filling up to be deduced

from the outlines. In Martin v. Hunter, 1 Wheaton, 326, it was said,

"The Constitution unavoidably deals in general language. It did not

suit the purpose of the people in framing this great charter of our liber-

ties to provide for minute specifications of its powers, or to declare the

means by which those powers should be carried into execution." And
with singular clearness was it said b}- Chief Justice Marshall, in M'Cul-

loch V. The State of Maryland, 4 Id. 405, "A constitution, to contain

an accurate detail of all the subdivisions of which its great powers will

admit, and of all the means by which it may be carried into execution,

would partake of the prolixity of a political code, and would scarcely be

embraced by the human mind. It would probablj- never be understood

by the public. Its nature, therefore, requires that only its great outlines

should be marked, its important objects designated, and the minor ingre-

dients which compose those objects be deduced from the nature of the

objects themselves." If these are correct princii)les, if the}' are proper

views of the manner in which the Constitution is to be understood, the

powers conferred upon Congress must be regarded as related to each

other, and all means for a common end. Each is but part of a system,

a constituent of one whole. No single power is the ultimate end for

which the Constitution was adopted. It may, in a very proper sense,

be treated as a means for the accomplishment of a subordinate object,

but that object is itself a means designed for an ulterior purpose. Thus

the power to levy and collect taxes, to coin money and regulate its

value, to raise and support armies, or to provide for and maintain a

nav}-, are instruments for the paramount object, which was to establish

a government, sovereign within its sphere, with capability of self-

preservation, thereby forming a union more perfect than that which

existed under the old Confederacy.

The same may be asserted also of all the non-enumerated powers

included in the authority expressly given " to make all laws which shall

be necessar}- and proper for carrying into execution the specified powers

vested in Congress, and all other powers vested by the Constitution in

the government of the United States, or in an}' department or oflficer

thereof." It is impossible to know what those non-enumerated powers

are, and what is their nature and extent, without considering the pur-

poses they were intended to subserve. Those purposes, it must be

noted, reach beyond the mere execution of all powers definitely intrusted

to Congress and mentioned in detail. They embrace the execution of

all other powers vested by the Constitution in the government of the

United States, or in any department or officer thereof. It certainly

was intended to confer upon the government the power of self-preserva-

I
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tion. Said Chief Justice Marshall, in Cohens v. The Bank of Virginia,

6 WheatoD, 414, '•America has chosen to be, in many respects and to

many purposes, a nation, and for all these purposes her government is

complete ; for all these objects it is supreme. It can then, in effecting

these objects, legitimately control all individuals or governments within

the American territory." He added, in the same case, " A constitution

is framed for ages to come, and is designed to approach immortalit}- as

near as mortality can approach it. Its course cannot always be tran(iuil.

It is exposed to storms and tempests, and its framers must be unwise

statesmen indeed, if they have not provided it, as far as its nature will

permit, with the means of self-preservation from the perils it is sure to

encounter." That would appear, then, to be a most unreasonable con-

struction of the Constitution which denies to the government created

by it, the right to employ freely every means, not prohibited, necessary

for its preservation, and for the fulfilment of its acknowledged duties.

Such a right, we hold, was given by the last clause of the eighth section

of its first article. The means or instrumentalities referred to in that

clause, and authorized, are not enumerated or defined. In the nature

of things enumeration and specification were impossible. But they were

left to the discretion of Congress, subject only to,the restrictions that

they be not prohibited, and be necessary and proper for carrying into

execution the enumerated powers given to Congress, and all other

powers vested in the government of the United States, or in any depart-

ment or officer thereof.

And here it is to be observed it is not indispensable to the existence

of any power claimed for the Federal government that it can be found

specified in the words of the Constitution, or clearly and directly trace-

able to some one of the specified powers. Its existence may be deduced

fairly from more than one of the substantive powers expressl}' defined,

or from them all combined. It is allowable to group together any num-

ber of them and infer from them all that the power claimed has been

conferred. Such a treatment of the Constitution is recognized b}- its

own provisions. This is well illustrated in its language respecting the

writ of habeas corpus. The power to suspend the privilege of that writ

is not expressly given, nor can it be deduced from any one of the par-

ticularized grants of power. Yet it is provided that the privileges of

the writ shall not be suspended except in certain defined contingencies.

This is no express grant of power. It is a restriction. But it shows

irresistibl}' that somewhere in the Constitution power to suspend the

privilege of the writ was granted, either b}' some one or more of the

specifications of power, or by them all combined. And, that impor-

tant powers were understood by the people who adopted the Constitu-

tion to have been created by it, powers not enumerated, and not in-

cluded incidentall}- in an}' one of those enumerated, is shown by the

amendments. The first ten of these were suggested in the conventions

of the States, and proposed at tlie first session of the first Congress,

before any complaint was made of a disposition to assume doubtful
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powers. The preamble to the resohition submitting them for adoption

recited that the "conventions of a number of the States had, at the

time of tiieir adopting the Constitution, expressed a desire, in order to

prevent misconstruction or abuse of its powers, that further declaratory

and restrictive clauses should be added." This was the origin of the

amendments, and the}' are significant. They tend plainly to sliow that,

in the judgment of those who adopted the Constitution, there were powers

created by it, neither expressly specified nor deducible from any one

specified power, or ancillary to it alone, but which grew out of the aggre-

gate of powers conferred upon the government, or out of the so\'ereignty

instituted. Most of these amendments are denials of power which had

not been expressly granted, and which cannot be said to have been

necessary and proper for carrying into execution an}' other powers.

Such, for example, is the prohibition of any laws respecting the estab-

lishment of religion, prohibiting the free exercise thereof, or abridging

the freedom of speech or of the press.

And it is of importance to observe that Congress has often exercised,

without (question, powers that are not expressl}' given nor ancillary to

an}' single enumerated power. Powers thus exercised are what are

called by Judge Story, in his Commentaries on the Constitution, result-

ing powers, arising from the aggregate powers of the government. He
instances the right to sue and make contracts. Man}' others might be

given. The oath required by law from officers of the government is one.

So is building a capitol or a presidential mansion, and so also is the

penal code. This last is worthy of brief notice. Congress is expressly

authorized " to provide for the punishment of counterfeiting the securi-

ties and current coin of the United States, and to define and punish

piracies and felonies committed on the high seas and oflTences against

the laws of nations." It is also empowered to declare the punishment

of treason, and provision is made for impeachments. This is the extent

of power to punish crime expressly conferred. It might be argued that

the expression of these limited powers implies an exclusion of all other

subjects of criminal legislation. Such is the argument in the present

cases. It is said because Congress is authorized to coin money and

regulate its value, it cannot declare anything other than gold and silver

to be money, or make it a legal tender. Yet Congress, by the Act of

April 30, 1790, entitled "An Act more effectually to provide for the

punishment of certain crimes against the United States," and the sup-

plementary Act of March 3, 1825, defined and provided for the punisli-

ment of a large class of crimes other than those mentioned in the

Constitution, and some of the punishments prescribed are manifestly

not in aid of any single substantive power. No one doubts that this

was rightfully done, and the power thus exercised has been aflRrmed by

this court in United States v. Marigold, 9 Howard, 5G0. This case

shows that a power may exist as an aid to the execution of an express

power, or an aggregate of such powers, thougli there is another express

power given relating in part to the same subject but less extensive.

1!
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Another illustration of this ma}' be found in connection with the provi-

sions respecting a census. The Constitution orders an enumeration

of free persons in the different States ever}' ten years. The direction

extends no further. Yet Congress has repeatedly directed an enumera-

tion not only of free persons in the States, but of free persons in the

Territories, and not only an enumeration of persons but the collection

of statistics respecting age, sex, and production. Who questions the

power to do this ?

Indeed, the whole history of the government and of Congressional

legislation has exhibited the use of a very wide discretion, even in times

of peace and in the absence of any trying emergency, in the selection of

the necessary and proper means to carry into effect the great objects for

which the government was framed, and this discretion has generally

been unquestioned, or, if questioned, sanctioned by this court. This is

true not only when an attempt has been made to execute a single power

specifically given, but equally true when the means adopted have been

appropriate to the execution, not of a single authority, but of all the

powers created by the Constitution. Under the power to establish

post-offices and post-roads Congress has provided for carrying the

mails, punishing theft of letters and mail robberies, and even for trans-

porting the mails to foreign countries. Under the power to regulate com-

merce, provision has been made by law for the improvement of harbojs,

the establishment of observatories, the erection of lighthouses, break-

waters, and buoys, the registry, enrolment, and construction of ships,

and a code has been enacted for the government of seamen. Under the

same power and other powers over the revenue and the currency of the

country, for the convenience of the treasury and internal commerce,

a corporation known as the United States Bank was early created. To
its capital the government subscribed one-fifth of its stock. But the

corporation was a private one, doing business for its own profit. Its

incorporation was a constitutional exercise of Congressional power for

no other reason than that it was deemed to be a convenient instrument

or means for accomplishing one or more of the ends for which the gov-

ernment was established, or, in the language of the first article, already

quoted, "necessary and proper" for carrying into execution some or

all the powers vested in the government. Clearly this necessity, if any
existed, was not a direct and obvious one. Yet this court, in JSV Cul
loch V. Maryland, 4 Wheaton, 416, unanimously ruled that in author-

izing the bank, Congress had not transcended its powers. So debts

due to the United States have been declared by Acts of Congress enti-

tled to priority of payment over debts due to other creditors, and this

court has held such acts warranted by the Constitution. Fisher v.

Blight, 2 Cranch, 3.58.

This is enougl) to show how, from the earliest period of our existence

as a nation, tlie powers conferred by the Constitution have been construed

by Congress and by this court whenever such action by Congress has neen

called in quesUon. Happily the true meaning of the clause authorizing
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the enactment of all laws necessary and proper for carrying into execu-

tion the express powers conferred upon Congress, and all other powers

vested in the government of the United States, or in an\' of its depart-

ments or officers, has long since been settled. In Fisher v. Blight,

2 Cranch, 358, this court, speaking by Chief Justice Marshall, said that

in construing it " it would be incorrect and would produce endless diffi-

culties if the opinion should be maintained that no law was authorized

which was not indispensably necessary to give effect to a specified power.

Where various systems might be adopted for that purpose it might be

said with respect to each that it was not necessary because the end might

be obtained b^' other means." "Congress," said this court, "must
possess the choice of means, and must be empowered to use any means

which are in fact conducive to the exercise of a powder granted bj- the

Constitution. The government is to pay the debt of the Union, and

must be authorized to use the means which appear to itself most eligible

to effect that object. It has, consequently, a right to make remittances

by bills or otherwise, and to take those precautions which will render

the transaction safe." It was in this case, as we have ahead}' remarked,

that a law giving priority to debts due to the United States was ruled

to be constitutional for the reason that it appeared to Congress to be

an eligible means to enable the government to pay the debts of the

Union.

It was, however, in M^ Culloch v, Maryland that the fullest

consideration was given to this clause of the Constitution granting

auxiliary powers, and a construction adopted that has ever since been

accepted as determining its true meaning. . . . It is hardU' necessarj'

to say that these principles are received with universal assent. Even in

Hepburn v. Grisicold, 8 Wallace, 603, both the majoritj- and minority

of the court concurred in accepting the doctrines of M'Cidloch v. Mart/-

land as sound expositions of tlie Constitution, though disagreeing in

their application.

With these rules of constitutional construction before us, settled at

an early period in the history- of tlie government, hitherto universall}'

accepted, and not even now doubted, we have a safe guide to a right

decision of the questions before us. Before we can hold the Legal

Tender Acts unconstitutional, we must be convinced they were not

appropriate means, or means conducive to the execution of any or all

of the powers of Congress, or of the government, not appropriate in any

plain degree (for we are not judges of the degree of appropriateness),

or we must hold that they were prohibited. This brings us to the

inquiry whether they were, when enacted, appropriate instrumentalities

for carrying into effect, or executing any of the known powers of Con-

gress, or of any department of the government. Plainly to this inquiry-,

a consideration of the time when they were enacted, and of the circum-

stances in which the government then stood, is important. It is not

to be denied that Acts may be adapted to the exercise of lawful power,

and appropriate to it, in seasons of exigency, which would be inappro-

priate at other times.

J



CHAP. XI.] LEGAL TENDER CASES. 2245

We do not propose to dilate at length upon the circumstances in

which the countr}" was placed, when Congress attempted to make treas-

ury' notes a legal tender. They are of too recent occurrence to justify

enlarged description. Suffice it to saj- that a civil war was then raging

which seriously threatened the overthrow of the government and the

destruction of the Constitution itself. It demanded the equipment and

support of large armies and navies, and the employment of money to an

extent beyond the capacit}' of all ordinary sources of suppl}'. Mean-

while the public treasury was nearly empty, and the credit of the gov-

ernment, if not stretched to its utmost tension, had become nearly

exhausted. Monej^ed institutions had advanced largel}' of their means,

and more could not be expected of them. The}' had been compelled

to suspend specie payments. Taxation was inadequate to paj* even the

interest on the debt already' incurred, and it was impossible to await the

income of additional taxes. The necessity was immediate and pressing.

The arm}' was unpaid. There was then due to the soldiers in the field

nearl}' a score of millions of dollars. The requisitions from the War and

Navy Departments for supplies exceeded fift}' millions, and the current

expenditure was over one million per daj'. The entire amount of coin

in the countr\', including that in private hands, as well as that in bank-

ing institutions, was insufficient to suppl}' the need of the government

three months, had it all been poured into the treasur}'. Foreign credit

we had none. We sa}' nothing of the overhanging paralysis of trade,

and of business generall}", which threatened loss of confidence in the

ability of the government to maintain its continued existence, and

therewith the complete destruction of all remaining national credit.

It was at such a time and in such circumstances that Congress was
called upon to devise means for maintaining the army and nav\', for

securing the large supplies of money needed, and, indeed, for the preser-

vation of the government created by the Constitution. It was at such a

time and in such an emergency that the Legal Tender Acts were passed.

Now, if it were certain that nothing else would have supplied the abso-

lute necessities of the treasury, that nothing else would have enabled the

government to maintain its armies and navy, that nothing else would
have saved the government and the Constitution from destruction, while

the Legal Tender Acts would, could an}' one be bold enough to assert

that Congi-ess transgressed its powers? Or if these enactments did

work these results, can it be maintained now that they were not for a

legitimate end, or " appropriate and adapted to that end," in the lan-

guage of Chief Justice Marshall? That they did work such results is

not to be doubted. Something revived the drooping faith of the people
;

something brought immediately to the government's aid the resources

of the nation, and sometliing enabled the successful prosecution of the

war, and the preservation of the national life. Wbat was it, if not the

legal tender enactments?

But if it be conceded that some other means might have been chosen

for the accomplishment of these legitimate and necessary ends, the con-

VOL. II.— 67
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cession does not weaken the argument. It is urged now, after the lapse

of nine 3'ears, and wlien tlie emergency lias passed, that treasury notes

without the legal tender clause might have been issued, and that the

necessities of the government might thus have been supplied. Hence
it is inferred there was no necessity for giving to the notes issued the

capability of paying private debts. At best this is mere conjecture.

But admitting it to be true, what does it prove? Nothing more than

that Congress had the choice of means for a legitimate end, each

appropriate, and adapted to that end, though, perhaps, in different

degrees. What then? Can this court say that it ought to have

adopted one rather than the other? Is it our province to decide

that the means selected were beyond the constitutional power of Con-

gress, because we may think that other means to the same ends would
have been more appropriate and equally efficient? That would be to

assume legislative power, and to disregard the accepted rules for con-

struing the Constitution. The degree of the necessity for any Congres-

sional enactment, or the relative degree of its appropriateness, if it

have any appropriateness, is for consideration in Congress, not here.

Said Chief Justice Marshall, in M' Culloch v, Maryland, as already

stated, " When the law is not prohibited, and is reall}- calculated to effect

any of the objects intrusted to the government, to undertake here to

inquire into the degree of its necessity, would be to pass the line which

circumscribes the judicial department, and to tread on legislative

ground."

It is plain to our view, however, that none of those measures which

it is now conjectured might have been substituted for the Legal Tender

Acts, could have met the exigencies of the case, at the time when those

Acts were passed. We have said that the credit of the government had

been tried to its utmost endurance. Every new issue of notes which

had nothing more to rest upon than government credit, must have

paralyzed it more and more, and rendered it increasingly difficult to

keep the army in the field, or the navj' afloat. It is an histoiical fact

that many persons and institutions refused to receive and pay those

notes that had been issued, and even the head of the treasury repre-

sented to Congress the necessity of making the new issues legal tenders,

or rather, declared it impossible to avoid the necessit}'. The vast body

of men in the militar}' service was composed of citizens who had left

their farms, their work-shops, and their business, with families and debts

to be provided for. The government could not pay them with ordinary

treasury notes, nor could they discharge their debts with such a currency'.

Something more was needed, something that had all the uses of mone}-.

And as no one could be compelled to take common treasury notes in

payment of debts, and as the prospect of ultimate redemption was

remote and contingent, it is not too much to say that they must have

depreciated in the market long before the war closed, as did the cur-

rency of the Confederate States. Making the notes legal tenders gave

them a new use, and it needs no argument to show that the value of

things is in proportion to the uses to which they may be applied.
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It raa}' be conceded that Congress is not authorized to enact laws in

furtherance even of a legitimate end, merel}- because tliej- are useful,

or because they make the government stronger. There must be some
relation between the means and the end ; some adaptedness or appro-

priateness of the laws to carry into execution the powers created b}- tlie

Constitution. But when a statute has proved effective in the execution

of powers confessedly existing, it is not too much to say that it must
have had some appropriateness to the execution of those powers. The
rules of construction heretofore adopted, do not demand that the rela-

tionship between the means and the end shall be direct and immediate.

Illustrations of this may be found in several of the cases above cited.

The charter of a bank of the United States, the priority given to debts due

the government over private debts, and the exemption of Federal loans

from liability to State taxation, are only a few of the many which might

be given. The case of Veazie Hank v. Fenno^ 8 Wallace, 533, presents

a suggestive illustration. There a tax of ten per cent on State bank
notes in circulation was held constitutional, not raerelj' because it was
a means of raising revenue, but as an instrument to put out of existence

such a circulation in competition with notes issued by the government.

There, this court, speaking through the Chief Justice, avowed that it is

the constitutional right of Congress to provide a currenc}' for the whole

country \ that this might be done by coin, or United States notes, or

notes of National banks ; and that it cannot be questioned Congress

may constitutional!}' secure the l>enefit of such a currency to the people

by appropriate legislation. It was said there can be no question of the

power of this government to emit bills of credit ; to make them receiv-

able in payment of debts to itself; to fit them for use by those who see

fit to use them in all the transactions of commerce ; to make them a

currency uniform in value and description, and convenient and useful

for circulation. Here the substantive power to tax was allowed to be

employed for improving the currency. It is not easy to see why, if

State bank notes can be taxed out af existence for the purposes of

indirectly making United States notes more convenient and useful for

commercial purposes, the same end may not be secured directl}- by
making them a legal tender.

Concluding, then, that the provision which made treasury' notes a legal

tender for the payment of all debts other than those expressly excepted,

was not an inappropriate means for carrying intoexecntion the legitimate

powers of the government, we proceed to inquire whether it was for-

bidden b}' the letter or spirit of the Constitution. It is not claimed

that any express prohibition exists, but it is insisted that the spirit of

the Constitution was violated by the enactment. Here those who assert

the unconstitutionalit}' of the Acts mainly rest their argument. Thej*

claim that the clause which conferred upon Congress power " to coin

money, regulate the value thereof, and of foreign coin," contains an
implication that nothing but that which is the subject of coinage, noth-

ing but the precious metals can ever be declared by law to be money,
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or to have the uses of mone}^ If by this is Hieant that because certain

powers over the currency are expressly given to Congress, all other

powers relating to the same subject are impliedly forbidden, we need

only remark that such is not the manner in which the Constitution has

alwa3s been construed. On the contrar}' it has been ruled that power

over a particular subject may be exercised as auxiliar}- to an express

power, though there is another express power relating to the same
subject, less comprehensive. United States v. Marigold^ 9 Howard, 5 GO.

There an express power to punish a certain class of crimes (the onl}'

direct reference to criminal legislation contained in the Constitution),

was not regarded as an objection to deducing authorit3' to punish other

crimes from another substantive and defined grant of power. There

are other decisions to the same effect. To assert, then, that the clause

enabling Congress to coin mone}- and regulate its value tacitly implies a

denial of all other power over the currency of the nation, is an attempt

to introduce a new rule of construction against the solemn decisions of

this court. So far from its containing a lurliing prohibition, many have

thought it was intended to confer upon Congress that general power over

the currency which has always been an acknowledged attribute of sov-

ereignty in every other civilized nation than our own, especiall}' when
considered in connection with the other clause which denies to the States

the power to coin mone^^, emit bills of credit, or make anything but gold

and silver coin a tender in payment of debts. We do not assert this

now, but there are some considerations touching these clauses whicli

tend to show that if any implications are to be deduced from them, they

are of an enlarging rather than a restraining character. The Constitu-

tion was intended to frame a government as distinguished from a league

or compact, a government supreme in some particulars over States and

people. It was designed to provide the same currency, having a uni-

form legal value in all the States. It was for this reason the power to

coin money and regulate its value was conferred upon the Federal gov-

ernment, while the same power as well as the power to emit bills of

credit was withdrawn from the States. The States can no longer de-

clare what shall be monej-, or regulate its value. Whatever power there

is over the currency is vested in Congress. If the power to declare

what is money is not in Congress, it is annihilated. This may indeed

have been intended. Some powers that usually belong to sovereignties

were extinguished, but their extinguishment was not left to inference.

In most cases, if not in all, when it was intended that governmental

powers, commonly acknowledged as such, should cease to exist, both in

the States and in the Federal government, it was expressly denied to

both, as well to the United States as to the individual States. And
generalh', when one of such powers was expressly denied to the States

only, it was for the purpose of rendering the Federal power more com-

plete and exclusive. Why, then, it may be asked, if the design was to

prohibit to the new government, as well as to the States, that general

power over the currency which the States had when the Constitution
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was framed, was such denial not expressly extended to the new govern-

ment, as it was to the States? In view of this it might be argued with

much force that when it is considered in what brief and comprehensive

terms the Constitution speaks, how sensible its framers must have been

that emergencies might arise when the precious metals (then more scarce

than now) might prove inadequate to the necessities of the government

and the demands of the people— when it is remembered that paper

mone}' was almost exclusively in use in the States as the medium of

exchange, and when the great evil sought to be remedied was the want

of uniformity in the current value of money, it might be argued, we
sa}-, that the gift of power to coin money and regulate the value thereof,

was understood as conveying general power over the currency, the

power which had belonged to the States, and which the}- surrendered.

Such a construction, it might be said, would be in close analogy to the

mode of construing other substantive powers granted to Congress.

They have never been construed literal!}', and the government could

not exist if they were. Thus the power to carry on war is conferred

b}' the power to " declare war." The whole s3-stera of the transporta-

tion of the mails is built upon the power to establish post-offices and
post-roads. The power to regulate commerce has also been extended

far beyond the letter of the grant. Even the advocates of a strict

literal construction of the phrase, " to coin money and regulate the

value thereof," while insisting that it defines the material to be coined

as metal, are compelled to concede to Congress large discretion in all

other particulars. The Constitution does not ordain what metals ma}'

be coined, or prescribe that the legal value of the metals, when coined,

shall correspond at all with their intrinsic value in the market. Nor
does it even affirm that Congress may declare anything to be a legal

tender for the payment of debts. Confessedly the power to regulate the

value of money coined, and of foreign coins, is not exhausted by the

first regulation. More than once in our history has the regulation been

changed without any denial of the power of Congress to change it, and
it seems to have been left to Congress to determine alike what metal

shall be coined, its purity, and how far its statutory value, as money,
shall correspond, from time to time, with the market value of the same
metal as bullion. How then can the grant of a power to coin money
and regulate its value, made in terms so liberal and unrestrained,

coupled also with a denial to the States of all power over the currency,

be regarded as an implied prohibition to Congress against declaring

treasury notes a legal tender, if such declaration is appropriate,

and adapted to carrying into execution the admitted powers of the

government?

We do not, however, rest our assertion of the power of Congress to

enact legal tender laws upon this grant. We assert only that the grant

can, in no just sense, be regarded as containing an implied prohibition

against their enactment, and that, if it raises any implications, they are

of complete power over the currency, rather than restraining.
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We come next to the argument much used, and, indeed, the main

reliance of those who assert the unconstitutionality of the Legal Tender

Acts. It is that they are prohibited by the spirit of the Constitution

because they indirectly impair the obligation of contracts. The argu-

ment, of course, relates only to those contracts which were made before

February, 1862, when the first Act was passed, and it has no bearing

upon the question whether the Acts are valid when applied to contracts

made after their passage. The argument assumes two things, — first,

that the Acts do, in effect, impair the obligation of contracts, and

second, that Congress is prohibited from taking Vkwy action which may
indirectly have that effect. Neither of these assumptions can be accepted.

It is true that, under the Acts, a debtor, who became such before they

were passed, may discharge his debt with the notes authorized by them,

and the creditor is compellable to receive such notes in discharge of his

claim. But whether the obligation of the contract is thereby weakened

can be determined only after considering what was the contract obliga-

tion. It was not a duty to pay gold or silver, or the kind of mone}'

recognized by law at the time when the contract was made, nor was it

a dut}' to pay money of equal intrinsic value in the market. (We speak

now of contracts to pay mone}' generall}', not contracts to pay some

specifically defined species of money.) The expectation of the creditor

and the anticipation of the debtor may have been that the contract would

l>e discharged by the payment of coined metals, but neither the expecta-

tion of one party to the contract respecting its fruits, nor the anticipa-

tion of the other constitutes its obligation. There is a well-recognized

distinction between the expectation of the parties to a contract and the

duty imposed by it. Aj)sden v. Austin, 5 Adolphus & Ellis, N. S. 671

;

Dunn v. Sayles, lb. 685 ; Coffin v. Landis, 10 Wright, 426. Were it

not so the expectation of results would be always equivalent to a bind-

ing engagement that they should follow. But the obligation of a con-

tract to pay money is to pay that which the law shall recognize as money

when the payment is to be made. If there is anything settled by decision

it is this, and we do not understand it to be controverted. Davies, 28 ;

Barrington v. Potter, Dyer, 81, b., fol. 67 ; Fmc v. Marsteller, 2 Cranch,

29. No one ever doubted that a debt of one thousand dollars, contracted

before 1834, could be paid by one hundred eagles coined after that year,

though they contained no more gold than ninet3-four eagles such as

were coined when the contract was made, and this, not because of the

intrinsic value of the coin, but because of its legal value. The eagles

coined-j after 1834 were not money until they were authorized by law,

and had they been coined before, without a law fixing their legal value,

they could no more have paid a debt than uncoined bullion, or cotton,

or wheat. Every contract for the payment of money, simply, is necessa-

rily subject to the constitutional power of the government over the cur-

rency, whatever that power may be, and the obligation of the parties is,

therefore, assumed with reference to that power. Nor is this singular.

A covenant for quiet enjoyment is not broken, nor is its obligation im-
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paired by the government's taking the land granted in virtue of its right

of eminent domain. The expectation of the covenantee may be disap-

pointed. He may not enjoy all he anticipated, but the grant was made
and the covenant undertaken in subordination to the paramount right

of the government. Dobbins v. Broxcn, 2 Jones (Pennsylvania), 75
;

Workman v. Mifflin, 6 Casey, 362. We have been asked whether
Congress can declare that a contract to deliver a quantity of grain may
be satisfied by the tender of a less quantity. Undoubtedly not. But
this is a false analogy. There is a wide distinction between a tender

of quantities, or of specific articles, and a tender of legal values. Con-
tracts for the delivery of specific articles belong exclusively to the

domain of State legislation, while contracts for the payment of money
are subject to the authority of Congress, at least so far as relates to the

means of payment. They are engagements to pay with lawful money
of the United States, and Congress is empowered to regulate that

money. It cannot, therefore, be maintained that the Legal Tender
Acts impaired the obligation of contracts.

Nor can it be trul^' asserted that Congress may not, by its action,

indirectly impair the obligation of contracts, if by the expression be

meant rendering contracts fruitless, or partially fruitless. Directly it

may, confessedly-, by passing a bankrupt Act, embracing past as well

future transactions. This is obliterating contracts entirely. So it may
relieve parties from their apparent obligations indirectly in a multitude

of ways. It may declare war, or, even in peace, pass Non-intercourse

Acts, or direct an embargo. All such measures may, and must operate

seriously upon existing contracts, and may not merely hinder, but

relieve the parties to such contracts entirely from performance. It is,

then, clear that the powers of Congress ma^- be exerted, though the

effect of such exertion may be in one case to annul, and in other cases

to impair the obligation of contracts. And it is no sufficient answer
to this to say it is true only when the powers exerted were expressl}'

granted. There is no ground for any such distinction. It has no war-

rant in the Constitution, or in an}- of the decisions of this court. We
are accustomed to speak for mere convenience of the express and
implied powers conferred upon Congress. But in fact the auxiliary-

powers, those necessary and appropriate to the execution of other powers

singly- described, are as expressly given as is the power to declare war,

or to establish uniform laws on the subject of bankruptc}'. The}' are

not catalogued, no list of them is made, but they are grouped in the

last clause of section eight of the first article, and granted in the same
words in which all other powers are granted to Congress. And this court

has recognized no such distinction as is now attempted. An embargo
suspends man}- contracts and renders performance of others impos-

sible, yet the power to enforce it has been declared constitutional.

Gibbons V. Ogden, 9 AVheaton, 1. The power to enact a law directing

an embargo is one of the auxiliary powers, existing only because

appropriate in time of peace to legulate commerce, or appropriate to



2252 LEGAL TENDER CASES. [chap. XL

carrying on war. Tliougb not conferred as a substantive power, it has

not been thought to be in conflict with the Constitution, because it im-

pairs indirectly the obligation of contracts. That discovery calls for a

new reading of the Constitution.

If, then, the Legal Tender Acts were justly chargeable with impair-

ing contract obligations, they would not, for that reason, be forbidden,

unless a different rule is to be applied to them from that which has

hitherto prevailed in the construction of other powers granted by the

fundamental law. But, as already intimated, the objection misappre-

hends the nature and extent of the contract obligation spoken of in the

Constitution. As in a state of civil society property of a citizen or

subject is ownership, subject to the lawful demands of the sovereign,

so contracts must be understood as made in reference to the possible

exercise of the rightful authorit}- of the government, and no obliga-

tion of a contract can extend to the defeat of legitimate government

authority.

Closely allied to the objection we have just been considering is the

argument pressed upon us that the Legal Tender Acts were prohibited

b}- the spirit of the Fifth Amendment, which forbids taking private prop-

erty for public use without just compensation or due process of law.

That provision has always been understood as referring onh' to a direct

appropriation, and not to consequential injuries resulting from the

exercise of lawful power. It has never been supposed to have any

bearing upon, or to inhibit laws that indirectly work harm and loss to

individuals. A new tariff, an embargo, a draft, or a war may inevitably

bring upon individuals great losses ; ma^', indeed, render valuable prop-

erty almost valueless. They may destroy the worth of contracts. But

who ever supposed that, because of this, a tarifl' could not be changed, or

a Non-intercourse Act, or an embargo be enacted, or a war be declared?

By the Act of June 28, 1834, a new regulation of the weight and value

of gold coin was adopted, and about six per cent was taken from the

weight of each dollar. The effect of this was that all creditors were

subjected to a corresponding loss. The debts then due became solvable

with six per cent less gold than was required to pay them before. The
result was thus precisely what it is contended the Legal Tender Acts

worked. But was it ever imagined this was taking private propert}-

without compensation or without due process of law ? Was the idea ever

advanced that the new regulation of gold coin was against the spirit of

the Fifth Amendment? And has any one in good faith avowed his belief

that even a law debasing the current coin, by increasing the alloy, would

be taking private property? It might be impolitic and unjust, but could

its constitutionality be doubted?^ Other statutes have, from time to

time, reduced the quantity of silver in silver coin without any question of

^ Compare Sir Matthew Hale :
" It is true that the imbasing of money in point of

alhiy hath not been very nsnally practised in England, and it would be a dislionor to

the nation if it should, . . . Lint surely if we respect the right of the tiling, it is within

the King's power to do it."— 1 Hale, P. V. 193. —Ed.



CHAP. XI.] LEGAL TENDER CASES. 2253

their constitutionality. It is said, however, now, that the Act of 1834

only brouglit the legal value of gold coin more nearly into correspond-

ence with its actual value in the market, or its relative value to silver.

But we do not perceive that this varies the case or diminishes its force as

an illustration. The creditor who had a thousand dollars due him on the

31st day of July, 1834 (the day before the Act took effect), was entitled

to a thousand dollars of coined gold of the rate and fineness of the then

existing coinage. The day after, he was entitled onl}* to a sum six per

cent less in weight and in market value, or to a smaller number of silver

dollars. Yet he would have been a bold man who had asserted that,

because of this, the obligation of the contract was impaired, or that

private property was taken without compensation or without due process

of law. No such assertion, so far as we know, was ever made. Admit
it was a hardship, but it is not ever}- hardship that is unjust, much less

that is unconstitutional ; and certainly it would be an anomaly for us

to hold an Act of Congress invalid merel}' because we might think its

provisions harsh and unjust.

We are not aware of anything else which has been advanced in sup-

port of the proposition that the Legal Tender Acts were forbidden l)y

either the letter or the spirit of the Constitution. If, therefore, they

were, what we have endeavored to show, appropriate means for legiti-

mate ends, they were not transgressive of the authority vested in

Congress.

Here we might stop ; but we will notice briefly an argument presented

in support of the position that the unit of monej' vakie must possess

intrinsic value. The argument is derived from assimilating the constitu-

tional provision respecting a standard of weights and measures to that

conferring the power to coin money and regulate its value. It is said

there can be no uniform standard of weights without weight, or of

measure without length or space, and we are asked how anything can

be made a uniform standard of value which has itself no value? This

is a question foreign to the subject before us. The Legal Tender Acts

do not attempt to make paper a standard of value. We do not rest

their vaUdit}- upon the assertion that their emission is coinage, or an}'

regulation of the value of money ; nor do we assert that Congress may
make anything which has no value money. What we do assert is, that

Congress has power to enact that the government's promises to pay
money shall be, for tlie time being, equivalent in value to the represen-

tative of value determined by the Coinage Acts, or to multiples thereof.

It is hardly correct to speak of a standard of value. The Constitution

does not speak of it. It contemplates a standard for that which has

gravity or extension ; but value is an ideal tiling. The Coinage Acts

fix its unit as a dollar ; but the gold or silver thing we call a dollar is,

in no sense, a standard of a dollar. It is a representative of it. There

might never have been a piece of money of the denomination of a dollar.

There never was a pound sterling coined until 1815, if we except a few

coins struck in the reign of Henry VIII., almost immediately debased,
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yet it has been the unit of British currenc}- for many generations. It is,

then, a mistake to regard the Legal Tender Acts as either fixing a stand-

ard of value or regulating money values, or making that monej" which

has no intrinsic value.

But, without extending our remarks further, it will be seen that we hold

the Acts of Congress constitutional as applied to contracts made either

before or after their passage. In so holding, we overrule so much of

what was decided in Hepburn v. Griswold, 8 Wallace, 603, as ruled the

Acts unwarranted hy the Constitution so far as they apply to contracts

made before their enactment. That case was decided by a divided court,

and b\a court liaving a less number of judges than the law then in exist-

ence provided this court shall have. These cases have been heard be-

fore a full court, and the}' have received our most careful consideration.

The questions involved are constitutional questions of the most vital

importance to the government and to the public at laige. We have

been in the habit of treating cases involving a consideration of con-

stitutional power differently from those which concern merely' private

right. Briscoe v. Bank of Keuhicky, 8 Peters, 118. We are not

accustomed to hear them in the absence of a full court, if it can be

avoided. Even in cases invoh'ing only private rights, if convinced we

had made a mistake, we would hear another argument and correct our

error. And it is no unprecedented thing in courts of last resort, both

in this country and in England, to overrule decisions previously made.

^ye agree this should not be done inconsiderately, but in a ease of such

far-reaching consequences as the present, thoroughly convinced as we

are that Congress has not trangressed its [XJwers. we regard it as our

dut3' so to decide and to affirm both these judgments.

The other questions raised in the case of Knox v. Lee were substan-

tiallj- decided in Texas v. Wlnte, 7 Wallace, 700.

Judgment in each case affirmed}

[The concurring opinion of Bradley, J., and the separate dissenting

opinions of the Chief Justice, Clifford, J., and Field, J., are omitted.

Nelsox, J., also dissented.]

1 In Harris v. Jex, 55 N. Y. 421 (1874) Andrews, J , for a unanimous feourt, said -.

"The mortgages, to foreclcse which this action was brouglit, were executed prior to

the enactment hv Congress, in 1862, of the Act known as the Legal Tender Act, to

secure the payment by the mortgagor to the mortgagee of the sum of S7,000, accord-

ing to the condition of certain bonds, bearing even date with the mortgages. The
time for the payment of the mortgage debt wa-s sub.«equeutly extended, by an agree-

ment between the parties, to the Ist day of March, 1870, and on that day the defend-

ant Jex, who had become the grvntee of the mortgaged jiremises by a conveyance

which in ternu; was made subject to the mortgages, but which contained no covenant

on his part to pay them, tendered to the plaintiff, to whom the Iwnds and mortgages

had been assigned, the amount of the mortgage debt in L'nited States legal tender

notes in satisfaction of the mortgages. The plaintiff refused to acbept them on tiie

ground that she was entitled to payment in gold or in its equivalent in currency.

This action was then brought, and the only tjueiition presented upon the record is

whether the tender discharged the lien of the mortgages. . . .

" The Lecal Tender Act by its terms made the notes authorized to be issued under it
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LEGAL TENDER CASE.

JUILLIARD V. GREENMAN.

Supreme Court of the United States. 1884.

[110 U. S. 421.]

JuiLLiARD, a citizen of New York, brought au action against Green-

man, a citizen of Connecticut, in the Circuit Court of the United States

for the Southern District of New York, alleging that the plaintiff sold

and delivered to the defendant, at his special instance and request, one

lawful money and a legal tender in payment of all debts, public and private, within

the United States, with certain exceptions not necessary to be noticed. The Supreme
Court of the United States, in Hepburn v. Griswold (8 Wall. 605), determined that the

Act, so far as it related to debts existing at the time of its passage, was in violation of

the Constitution of the United States, and was void. The court declared that con-

tracts for the payment of money made before that time were in legal effect contracts

for payment in coin, and that Congress could not compel a creditor to accept legal-

tender notes in payment of a debt antecedently created. The tender made by the

defendants was made after the decision in Hepburn v. Griswold had been pronounced,

and before its reversal by the case of Knox v Lee (12 Wall. 457).

" It is insisted on the part of the defendant that notwithstanding the fact that at

the time the tender was made the Supreme Court of the United States, the ultimate

judicial authority on all questions arising under the Constitution and laws of the

United States, had decided that the Legal Tender Act, so far as it applied to debts

like that of the plaintiff, was void, and that he was entitled to demand payment of his

debt in coin, yet he was bound to know the law to be as it was subsequently declared,

and that a refusal to accept the tender involved the loss of his security. I think the

law did not impose upon the plaintiff so unreasonable a burden. The claim is sought

to be justified by the maxim, ignorantia juris non excusat, the reason of which is stated

by Lord Ellenborough, in Biibie v. Lumley (2 East, 469), to be, that otherwise

there is no saying to what extent the ignorance might not be carried, and that it

would be urged in almost every case. The reason of the rule has no application to a

case like this. The plaintiff had a right to repose upon the decision of the highest

judicial tribunal in the land. It was, as applied to the relations between these parties

and to this case, the law, and not the mere evidence of the law. Respect for the deci-

sions of courts is a duty iucalculated by writers upon the law, and enforced by consider-

ations of public policy. It is said by Kent (1 Com., 476): 'If a deci.<ion has been

made upon solemn argument and mature deliberation, the presumption is in favor of

its correctness, and the community have a right to regard it as a just declaration or

exposition of the law, and to regulate their actions and contracts by it.' The transac-

tions of life would be involved in great and distressing perplexity and uncertainty, if

the maxim quoted is to be applied and extended to cases like this. It is provided in this

State by statute (2 R. S., 624, § 66) that every act done in good faith, in conformity

with a construction by the Supreme Court of any penal or other statute, after such

decision was made and before reversal by the Court for the Correction of Errors,

shall be so far valid that the party doing said Act shall not be liable to any penalty or

forfeiture therefor.

" In the absence of a statutory provision covering this case, I am of opinion that the

same equitable principle should be applied as is contained in the statute cited, and
that it should be held that the tender by the defendant did not discharge the lien of

the mortgage, it being insufficient according to the law as then declared."

See supra, p. 1550, n.— Ed.
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hundred bales of cotton, of the value and for the agreed price of $5,-

122.90 ; and that the defendant agreed to pa}' that sum in cash on the

delivery of the cotton, and had not paid the same or any part thereof,

except that he had paid the sum of $22.90 on account, and was now
justl}' indebted to the plaintiff therefor in the sum of $5,100; and

demanding judgment for this sum with interest and costs.

The defendant in his answer admitted the citizenship of the parties,

the purchase and delivery of the cotton, and the agreement to pa}'

therefor, as alleged ; and averred that, after the delivery of the cotton,

he offered and tendered to tlie plaintiff, in full payment, $22.50 in gold

coin of the United States, forty cents in silver coin of the United States,

and two United States notes, one of the denomination of $5,000, and

the other of the denomination of $100, of the description known as

United States legal tender notes, purporting by recital thereon to be

legal tender, at their respective f\ice values, for all debts, public and

private, except duties on imports and interest on the public debt, and

which, after having been presented for payment, and redeemed and

paid in gold coin, since January 1st, 1879, at the United States sub-

treasury in New York, had been reissued and kept in circulation under

and in pursuance of the Act of Congress of May 31st, 1878, ch. 146

;

that at the time of offering and tendering these notes and coin to the

plaintiff, the sum of $5,122.90 was the entire amount due and owing in

payment for the cotton, but the plaintiff declined to receive the notes in

payment of $5,100 thereof; and that the defendant had ever since re-

mained, and still was, ready and willing to pay to the plaintiff the sum
of $5,100 in these notes, and brought these notes into court, ready to

be paid to the plaintiff, if he would accept them.

The plaintiff demurred to the answer, upon the grounds that the de-

fence, consisting of new matter, was insufficient in law upon its face,

and that the facts stated in the answer did not constitute any defence

to the cause of action alleged.

The Circuit Court overruled the demurrer and gave judgment for the

defendant, and the plaintiff sued out this writ of error.

3Ir. George F. Edmunds and Mr. William Allen Butler for plain-

tiff in error ; Mr. Benjamin F. Butler, Mr. Thomas H. Talbot, and

Mr. James McKeen, for defendant in error.

Mr. Justice Gray delivered the opinion of the court.

The amount which the plaintiff seeks to recover, and which, if the

tender pleaded is insufficient in law, he is entitled to recover, is $5,100.

There can, therefore, be no doubt of the jurisdiction of this Court to

revise the judgment of the Circuit Court. Act of February 16th, 1875,

ch. 77, § 3 ; 18 Stat. 315.

The notes of the United States, tendered in payment ol the defend-

ant's debt to the plaintiff, were originally issued under the Acts of Con-

gress of February 25th, 1862, ch. 33, July llth, 1862, ch. 142, and

March 3d, 1863, cb. 73, passed during the war of the Rebellion, and

enacting that these notes should " be lawful money and a legal tender

I
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in payment of all debts, public and private, within the United States,"

except for duties on imports and interest on the public debt. 12 Stat.

345, 532, 709.

The provisions of the earlier Acts of Congress, so far as it is neces-

sar}', for the understanding of the recent statutes, to quote them, are

re-enacted in the following provisions of the Revised Statutes :
—

" Sect. 3579. When any United States notes are returned to the Treasury, they

may be reissued, from time to time, as the exigencies of the public interest may
require.

" Sect. 3580. When any United States notes returned to the Treasury are so

mutilated or otherwise injured as to be unfit for use, the Secretary of the Treasury is

authorized to replace the same with others of the same character and amounts.
" Sect. 3581. Mutilated United States notes, when replaced according to law, and

all other notes which by law are required to be taken up and not reissued, when taken

up shall be destroyed in such manner and under such regulations as the Secretary of

the Treasury may prescribe.

" Sect. 3582. The authority given to the Secretary of the Treasury to make any
reduction of the currency, by retiring and cancelling United States notes, is suspended."

" Sect. 3588. United States notes shall be lawful money and a legal tender in pay-

ment of all debts, public and private, within the United States, except for duties on

imports and interest on the public debt."

The Act of January 14th, 1875, ch. 15, " to provide for the resumption

of specie payments," enacted that on and after January 1st, 1<S79, " the

Seci'etary of the Treasury' shall redeem in coin the United States legal

tender notes then outstanding, on their presentation for redemption at

the office of the Assistant Treasurer of the United States in tiie City of

New York, in sums of not less than fifty dollars," and authorized him
to use for that purpose any surplus revenues in the Treasury and the

proceeds of the sales of certain bonds of the United States. 18 Stat.

296.

The Act of May 31st, 1878, ch. 146, under which the notes in ques-

tion were reissued, is entitled " An Act to forbid the further retirement

of United States legal tender notes," and enacts as follows : —
" From and after the passage of this Act it shall not be lawful for the Secretary of

the Treasury or other officer under him to cancel or retire any more of the United
States legal tender notes. And when any of said notes may be redeemed or be received

into the Treasury under any law from any source whatever and shall belong to the

United States, they shall not be retired, cancelled, or destroyed, but tliey shall be re-

issued and paid out again and kept in circulation : Provided, That nothing herein shall

prohibit the cancellation and destruction of mutilated notes and the issue of other notes

of like denomination in their stead, as now provided by law. All Acts and parts of

Acts in conflict herewith are hereby repealed." 20 Stat. 87.

The manifest intention of this Act is that the notes which it directs,

after having ])een redeemed, to be reissued and kept in circulation, shall

retain their original quality of being a legal tender.

The single question, therefore, to be t!onsidered, and upon the answer
to which the judgment to be rendered between these parties depends, is

whether notes of the United States, issued in time of war, under Acts

of Congress declaring them to be a legal tender in payment of private
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debts, and afterwards in time of peace redeemed and paid in gold coin

at the Treasury', and then reissued under the Act of 1878, can, under

the Constitution of the United States, be a legal tender in pa3'ment of

such debts.

Upon full consideration of the case, the court is unanimousl}- of

opinion that it cannot be distinguished in principle from the cases here-

tofore determined, reported under the names of the I^egal Tender

Cases, 12 Wall. 457; Dooley v. Smith, 13 Wall. 604; Bailroad

Company v. Johnson, 15 Wall. 195 ; and Maryland v. Railroad

Company, 22 Wall. 105 ; and all the judges, except Mr. Justice Field,

who adiieres to the views expressed in his dissenting opinions in those

cases, are of opinion that they were rightly decided.

The elaborate printed briefs submitted b}- counsel in this case, and

the opinions delivered in the Legal Tender Cases, and in the earlier

case of Hepburn v. Griswold, 8 Wall. 603, which those cases overruled,

forcibly present the arguments on either side of the question of the

power of Congress to make the notes of the United States a legal tender

in payment of private debts. Without undertaking to deal with all

those arguments, the court has thought it fit that the grounds of its

judgment in the case at bar should be full}' stated^

No question of the scope and extent of the implied powers of Con-

gress under the Constitution can be satisfactorily discussed without

repeating much of the reasoning of Chief Justice Marshall in the great

judgment in AP Culloch.v. Maryland, 4. Wheat. 316, b}' which the power

of Congress to incorporate a bank was demonstrated and affirmed, not-

withstanding the Constitution, docs not enumerate, among the powers

granted, that of establishing a bank or creating a corporation.

The people of the United States by the Constitution established a

national government, with sovereign powers, legislative, executive, and

judicial. " The government of the Union," said Chief Justice Marshall,

" though limited in its powers, is supreme within its sphere of action ;"

" and its laws, when made in pursuance of the Constitution, form the

supreme law of the land." " Among the enumerated powers of govern-

ment, we find the great powers to lay and collect taxes ; to borrow

money ; to regulate commerce ; to declare and conduct a war ; and to

raise and support armies and navies. The sword and the purse, all

the external relations, and no inconsiderable portion of the industr}- of

the nation, are intrusted to its government." 4 Wheat. 405, 406, 407.

A constitution, establishing a frame of government, declaring funda-

mental principles, and creating a national sovereignty, and intended to

endure for ages and to be adapted to the various crises of human affairs,

is not to be interpreted with the strictness of a private contract. The
Constitution of the United States, by apt words of designation or gen-

eral description, marks the outlines of the powers granted to the National

Legislature ; but it does not undertake, with the precision and detail of a

code of laws, to enumerate the subdivisions of those powers, or to spe-

cify all the means by which they may be carried into execution. Chief

i



CHAP. XI.] JTJILUARD V. GREENMAN. 2259

Justice Marshall, after dwelling upon this view, as required b}' the verj'

nature of the Constitution, by the language in which it is framed, by

the limitations u^^on the general powers of Congress introduced in the

ninth section of the first article, and by the omission to use any re-

strictive term which might prevent its receiviiig a lair and just interpre-

tation, added these emphatic words : "In considering this question,

then, we must never forget that it is a constitution -^q are expounding."

4 Wheat. 107. See also page 415.

The breadth and comprehensiveness of the words of the Constitution

are nowhere more strikingly exhibited than in regard to the powers

over the subjects of revenue, finance, and currency, of which there is no

other express grant than may be found in these few brief clauses :
—

" The Congi-ess shall have power
" To lay and collect taxes, duties, imposts, and excises, to pay the dehts and provide

for the common defence and general welfare of the United States ; but all duties, im-

posts, and excises shall be uniform throughout the United States ;

" To borrow money on the credit of the United States

;

" To regulate commerce with foreign nations, and among the several States, and

with the Indian tribes;

" To coin money, regulate the value thereof, and of foreign coin, and fix the standard

of weights and measures."

The section which contains the grant of these and other principal

legislative powers concludes by declaring that the Congress shall have

power

" To make all laws which shall be necessary and proper for carrying into execution

the foregoing powers, and all other powers vested by this Constitution in the govern-

ment of the United States, or in any department or officer thereof."

By the settled construction and the onl}' reasonable interpretation

of this clause, the words " necessary and proper" are not hmited to

such measures as are absolutely and indispensably necessary, without

which the powers granted must fail of execution ; but they include all

appropriate means which are conducive or adapted to the end to be ac-

complished, and which in the judgment of Congress will most advanta-

geously effect it.

That clause of the Constitution which declares that '' the Congress
shall have the power to lay and collect taxes, duties, imposts, and ex-

cises, to pay the debts and provide for the common defence and general

welfare of the United States," either embodies a grant of power to pa}'

the debts of the United States, or presupposes and assumes that power
as inherent in the United States as a sovereign government. But, in

whichever aspect it be considered, neither this nor any other clause of

the Constitution makes any mention of priorit}' or preference of the

United States as a creditor over other creditors of an individual debtor.

Yet this court, in the early case of United States v. Fisher, 2 Cranch,

358, held that, under the power to pay the debts of the United States,

Congress had the power to enact that debts due to the United States

should have that priority of payment out of the estate of an insolvent

debtor, which the law of England gave to debts due the Crown.
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In delivering judgment in that case, Chief Justice Marshall expounded

the clause giving Congress power to make all necessary and proper

laws, as follows : "In construing tliis clause, it would be incorrect, and

would produce endless difficulties, if the opinion should be maintained

that no law was authorized which was not indispensably necessary to

give effect to a specified power. Where various systems might be

adopted for that purpose, it might be said with respect to each, that it

was not necessary, because the end might be obtained by other means.

Congress must possess the choice of means, and must be empowered to

use an3' means which are in fact conducive to the exercise of a power

granted by the Constitution. The government is to pay the debt of the

Union, and must be authorized to use the means which appear to itself

the most eligible to effect that object." 2 Cranch, 396.

In M'Culloch V. 31aryland, he more full}- developed the same view,

concluding thus : "We admit, as all must admit, that the powers of

the government are limited, and that its limits are not to be tran-

scended. But we think the sound construction of the Constitution must

allow to the National Legislature that discretion, with respect to the

means by which the powers it confers are to be carried into execution,

which will enable that body to perform the high duties assigned to it,

in the manner most beneficial to the people. Let the end be legitimate,

let it be within the scope of the Constitution, and all means which are

appropriate, which are plainly adapted to that end, which are not pro-

hibited, but consist with the letter and spirit of the Constitution, are

constitutional." 4 Wheat. 421.

The rule of interpretation thus laid down has been constantly adhered

to and acted on by this court, and was accepted as expressing the true

test by all the judges who took part in the former discussions of the

power of Congress to make the treasury notes of the United States a

legal tender in payment of private debts.

The other judgments delivered by Chief Justice Marshall contain

nothing adverse to the power of Congress to issue legal tender notes.

B}- the Articles of Confederation of 1777, the United States in Con-

gress assembled were authorized " to borrow money or emit bills on the

credit of the United States ; " but it was declared that " each State re-

tains its sovereignty, freedom, and independence, and every power,

jurisdiction, and right which is not by this confederation expressly dele-

gated to the United States in Congress assembled." Art. 2 ; art. 9, § 5
;

1 Stat. 4, 7. Yet, upon the question whether, under those articles, Con-

gress, by virtue of the power to emit bills on the credit of the United

States, had the power to make bills so emitted a legal tender. Chief

Justice Marshall spoke very guardedly, saying: "Congress emitted

bills of credit to a large amount, and did not, perhaps could not, make

them a legal tender. This power resided in the States," Craig v. Mis-

souri, 4 Pet. 410, 435. But in the Constitution, as he had before observed

in ]\r Culloch v. Maryland, " there is no phrase which, like the Articles

of Confederation, excludes incidental or implied powers ; and which
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requires that everjthing granted shall be expressly and minutely de-

scribed. Even the Tenth Amendment, which was framed for the pur-

pose of quieting the excessive jealousies which had been excited, omits

the word ' expressl}',' and declares only that the powers ' not delegated to

the United States, nor prohibited to the States, are reserved to the States

or to the people ; ' thus leaving the question, whether the particular

power which may become the subject of contest has been delegated to

the one government or prohibited to the other, to depend on a fair con-

struction of the whole instrument. The men who drew and adopted

this amendment had experienced the embarrassments resulting from the

insertion of this word in the Articles of Confederation, and probably

omitted it to avoid those embarrassments." 4 Wheat. 406, 407.

The sentence sometimes quoted from his opinion in Sturges v. Crown-
inshleld had exclusive relation to the restrictions imposed by the Con-
stitution on the powers of the States, and especial reference to the effect

of the clause prohibiting the States from passing laws impairing the ob-

ligation of contracts, as will clearly appear b}' quoting the whole para-

graph : "Was this general prohibition intended to prevent paper

mone}'? We are not allowed to say so, because it is expressly pro-

vided that no State shall ' emit bills of credit
;

' neither could these

words be intended to restrain the States from enabling debtors to dis-

charge their debts by the tender of property- of no real value to the

creditor, because for that subject also particular provision is made.

Nothing but gold and silver coin can be made a tender in pavment of

debts." 4 Wheat. 122, 204.

Such reports as have come down to us of the debates in the Conven-
tion that framed the Constitution afford no proof of anj- general con-

currence of opinion upon the subject before us. The adoption of the

motion to strike out the words "and emit bills" from the clause " to

borrow money and emit bills on the credit of the United States " is quite

inconclusive. The philippic delivered before the Assembly of Maryland
bj' Mr. Martin, one of the delegates from that State, who voted against

the motion, and who declined to sign the Constitution, can hardly be

accepted as satisfactorj- evidence of the reasons or the motives of the

majority of the Convention. See 1 Elliot's Debates, 345, 370, 376.

Some of the members of the Convention, indeed, as appears by Mr.
Madison's minutes of the debates, expressed the strongest opposition

to paper mone}'. And Mr. Madison has disclosed the grounds of his

own action, by recording that " this vote in the affirmative by Virginia

was occasioned by the acquiescence of Mr. Madison, who became satis-

fied that striking out the words would not disable the government from
the use of public notes, so far as Xhey could be safe and proper ; and
would onl}- cut off the pretext for a paper currencv, and particular^ for

making the bills a tender, either for public or private debts." But he
has not explained why he thought that striking out the words " and
emit bills " would leave the power to emit bills, and denv the power to

make them a tender in payment of debts. And it cannot be known
VOL II. — 68
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how many of the other delegates, by whose vote the motion was
adopted, uitended neither to proclaim nor to den}' the power to emit

paper money, and were influenced by llie argument of Mr. Gorham,
who " was for striking out, without inserting any [)rohibition," and who
said: "If the words stand, they ma}' suggest and lead to the emis-

sion." " The power, so far as it will be necessary or safe, will be in-

volved in that of borrowing." 5 Elliot's Debates, 434, 435, and note.

And after the first clause of the tenth section of tlie first article had

been reported in the form in which it now stands, forbidding the States

to make anythhig but gold or silver coin a tender in payment of debts,

or to pass any law impairing the obligation of contracts, when Mr.

Gerr}', as reported by Mr. Madison, "entered into observations incul-

cating the importance of public faith, and the propriety of the restraint

put on the States from impairing the obligation of contracts, alleging

that Congress ought to be laid under the like prohibitions," and made a

motion to that effect, he was not seconded. lb. 546. As an illustra-

tion of the danger of giving too much weight, upon such a question, to

the debates and the votes in the Convention, it may also be observed

that propositions to authorize Congress to giant charters of incorpora-

tion for national objects were strongly opposed, especially as regarded

banks, and defeated. lb. 440, 543, 544. The power of Congress to

emit bills of credit, as well as to incorporate national banks, is now
clearly established by decisions to which we shall presentlj- refer.

The words " to borrow money," as used in the Constitution, to desig-

nate a power vested in the national government, for the safety and wel-

fare of the whole people, are not to receive that hmited and restricted

interpretation and meaning which they would have in a penal statute,

or in an authority conferred, by law or by contract, upon trustees or

agents for private purposes.

The power " to borrow money on the credit of the United States" is

the power to raise mone}' for the public use on a pledge of the public

credit, and ma}' be exercised to meet either present or anticipated ex-

penses and liabilities of the government. It includes the power to issue,

in return for the mone}' borrowed, the obligations of the United States

in any appropriate form, of stock, bonds, bills, or notes ; and in what-

ever form they are issued, being instruments of the national gONern-

ment, tliey are exempt from taxation by the governments of the several

States. Weston v. Charleston City Council, 2 Pet. 449 ; Banks v.

Mayor ^ 7 Wall. 16; Bank v. Supervisors^ 7 Wall. 26. Congress has

authority to issue these obligations in a form adapted to circulation

from hand to hand in the ordinar}- transactions of commerce and busi-

ness. In order to promote and facilitate such circulation, to adapt

them to use as currenc}', and to make them more current in the market,

it may provide for their redemption in coin or bonds, and may make

them receivable in payment of debts to the government. So much is

settled beyond doubt, and was asserted or distinctly admitted by the

judges who dissented from the decision in the Legal Tender Cases, as
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well as b}' those who concurred in that decision. Veazie Bank v.

Fenno, 8 Wall. 533, 548; Hepburn v. Grisicold, 8 Wall. 616, 636;

Legal Tender Cases, 12 Wall. 543, 544, 560, 582, 610, 613, 637.

It is equally well settled that Congress has the power to incorporate

national banks, with the capacit}', for their own profit as \Yell as for the

use of the government in its money transactions, of issuing bills which

under ordinary circumstances pass from hand to hand as money at their

nominal value, and which, when so current, the law has always recog-

nized as a good tender in payment of money debts, unless specifically

objected to at the time of the tender. United States Bank v. Bank of
Georgia, 10 Wheat. 333, 347 ; Ward v. Smith, 7 Wall. 447, 451. The

power of Congress to charter a bank was maintained in M'CuUoch v.

Maryland, 4 Wheat. 316, and in Osborn v. United States Bank, 9

Wheat. 738, chiefly upon the ground that it was an appropriate means

for carrying on the mone}- transactions of the government. But Chief

Justice Marshall said: " The currency which it circulates, by means of

its trade with individuals, is believed to make it a more fit instrument

for the purposes of government than it could otherwise be ; and if

this be true, tlie capacity to carrj' on this trade is a faculty indispen-

sable to the character and objects of the institution." 9 Wheat. 864.

And Mr. Justice Johnson, who concurred with the rest of the court in

upholding the power to incorporate a bank, gave the further reason that

it tended to give effect to "that power over the currency of the country,

which the framers of the Constitution evidently intended to give to Con-

gress alone." lb. 873.

The constitutional authority of Congress to provide a currenc}' for

the whole country is now firml}' established. In Veazie Bank v. Fenno,

8 Wall. 533, 548, Chief Justice Chase, in delivering the opinion of the

court, said : "It cannot be doubted that under the Constitution the

power to provide a circulation of coin is given to Congress. And it is

settled by the uniform practice of the government, and by repeated

decisions, that Congress ma^' constitutionally authorize the emission of

bills of credit." Congress, having undertaken to supplj- a national cur-

rency, consisting of coin, of treasury' notes of the United States, and of

the bills of national banks, is authorized to impose on all State banks,

or national banks, or private bankers, paying out the notes of individ-

uals or of State banks, a tax of ten per cent upon the amount of such

notes so paid out. Veazie Bank v. Fenno, above cited ; N'ational

Bank v. United States, 101 U. S. 1. The reason for this conclusion

was stated by Chief Justice Chase, and repeated by the present Chief

Justice, in these words: " Having thus, in the exercise of undisputed

constitutional powers, undertaken to provide a currenc}' for the whole

country, it cannot be questioned that Congress ma}', constitutionally,

secure the benefit of it to the people by appropriate legislation. To
this end. Congress has denied the quality of legal tender to foreign

coins, and has provided by law against the imposition of connterfeit

and base coin on the communitj-. To the same end. Congress may re-
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strain, by suitable enactments, the circulation as money of any notes

not issued under its own authority. Without this power, indeed, its

attempts to secure a sound and uniform currency for the country must

be futile." 8 Wall. 549 ; 101 U. S. 6.

B}- the Constitution of the United States, the several States are pro-

hibited from coining money, emitting bills of credit, or making any-

thing but gold and silver coin a tender in payment of debts. But no
intention can be inferred from this to deny to Congress either of these

powers. Most of the powers granted to Congress are described in the

eighth section of the first article : the limitations intended to be set to its

powers, so as to exclude certain things which might otherwise be taken

to be included in the general grant, are defined in the ninth section

;

the tenth section is addressed to the States onl^'. This section pro-

liibits the States from doing some things which the United States are

expressl}' prohibited from doing, as well as from doing some things

which the United States are expressly authorized to do, and from doing

some things which are neither expressly granted nor expressly denied to

the United States. Congress and the States equally are expressly pro-

hibited from passing any bill of attainder or ex post facto law, or giaut-

ing any title of nobility. The States are forbidden, while tlie President

and Senate are expressly authorized, to make treaties. The States are

forbidden, but Congress is expressl}' authorized, to coin mone}'. The
States are prohibited from emitting bills of credit ; but Congress,

which is neither expressl}' authorized nor expressly forbidden to do so,

has, as we have alread}' seen, been held to have the power of emitting

bills of credit, and of making every provision for their circulation as

currency', short of giving them the quality of legal tender for private

debts— even by those who have denied its authority to give them this

quality-.

It appears to us to follow, as a logical and necessarj' consequence,

that Congress has the power to issue the obligations of the United

States in such form, and to impress upon them such qualities as cur-

rency for the purchase of merchandise and the payment of debts, as

accord with the usage of sovereign governments. The power, as inci-

dent to the power of borrowing money and issuing bills or notes of the

government for money borrowed, of impressing upon those bills or notes

the quality of being a legal tender for the payment of private debts, was

a power universally understood to belong to sovereignty, in Europe and

America, at the time of tlie framing and adoption of the Constitution of

the United States. The governments of Europe, acting thiough the

monarch or the legislature, according to the distribution of i)owers un-

der their respective constitutions, had and have as sovereign a power

of issuing paper money as of stamping coin. This power has been dis-

tinctly recognized in an important modern case, ably argued and fully

considered, in which the Emperor of Austria, as King of Hungary, ob-

tained from the English Court of Chancery an injunction against the

issue in England, without his license, of notes purporting to be public



CHAP. XI.] JUILLIAED V. GREENMAN. 2265

paper money of Hungary. Austria v. -Z>ay, 2 Giff, G28, and 3 D. F. &
J. 217. The power of issuing bills of credit, and making them, at the

discretion of the legislature, a tender in payment of private debts, had

long been exercised in this country' by the several Colonies and States
;

and during the Revolutionar}' War the States, upon the recommenda-

tion of the Congress of the Confederation, had made the bills issued by

Congress a legal tender. See Craig v. Missouri, 4 Pet. 435, 453 ;

Briscoe v. Bank of Kentucky, 11 Pet. 257, 313, 334-336 ; Legal Ten-

der Cases, 12 Wall. 557, 558, 622; Phillips on American Paper Cur-

renc}', passion. The exercise of this power not being prohibited to

Congress by the Constitution, it is included in the power expressly

granted to borrow money on the credit of the United States.

This position is fortified b}- the fact that Congress is vested with the

exclusive exercise of the analogous power of coining money and regu-

lating the value of domestic and foreign coin, and also with the para-

mount power of regulating foreign and interstate commerce. Under

the power to borrow money on the credit of the United States, and to

issue circulating notes for the mone}' borrowed, its power to define the

qualit}' and force of those notes as currency is as broad as the like power

over a metallic currency under the power to coin mone}" and to regu-

late the value thereof. Under the two powers, taken together. Con-

gress is authorized to establish a national currency', either in coin or in

paper, and to make that currency lawful money for all purposes, as

regards the national government or private individuals.

The power of making the notes of the United States a legal tender in

payment of private debts, being included in the power to borrow money
and to provide a national currency, is not defeated or restricted b}- the

fact that its exercise ma}- affect the value of private contracts. If,

upon a just and fair interpretation of the whole Constitution, a particu-

lar power or authority appears to be vested in Congress, it is no consti-

tutional objection to its existence, or to its exercise, that the property

or the contracts of individuals may be incidentally affected. The
decisions of this court, already cited, aflTord several examples of

this.

Upon the issue of stock, bonds, bills, or notes of the United States,

the States are deprived of their power of taxation to the extent of the

property invested by individuals in such obligations, and the burden of

State taxation upon other private property is correspondingly increased.

The ten per cent tax, imposed by Congress on notes of State banks and
of private bankers, not only lessons tlie value of such notes, but tends

to drive them, and all State banks of issue, out of existence. The
priority given to debts due to the United States over the private debts

of an insolvent debtor diminishes the value of these debts, and the

amount which their holders ma}- receive out of the debtor's estate.

So, under the power to coin money and to regulate its value, Con-
gress may (as it did with regard to gold by the Act of June 28th, 1834,

C. 95, and with regard to silver by the Act of February 28th, 1878, c.
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20), issue coins of the same denominations as tliose already current hy
law, but of less intrinsic value than those, by reason of containing a less

weight of the precious metals, and thereby enable debtors to discharge

their debts by the payment of coins of the less real value. A contract

to pay a certain sum in money, without any stipulation as to the kind

of monc}- in which it shall be paid, may always be satisfied b}' payment
of that sum in any currency which is lawful money at the place and

time at which payment is to be made. 1 Hale P. C. 192-194
; Bac. Ab.

Tender, B. 2; Polhier, Contract of Sale, No. 416; Pardessus, Droit

Commercial, Nos. 204, 205 ; Searight v. Calbraith, 4 Dall. 324. As
observed by Mr. Justice Strong, in delivering the opinion of the court

in the Legal Tender Cases, " Every contract for the pa^-ment of monc}",

simph', is necessarily subject to the constitutional power of the govern-

ment over the currency', whatever that power may be, and the obliga-

tion of the parties is, therefore, assumed with reference to that power."

12 Wall. 549.

Congress, as the legislature of a sovereign nation, being expressly

empowered b}' the Constitution, "to la}- and collect taxes, to pay the

debts and provide for the common defence and general welfare of the

United States," and " to borrow monc}- on the credit of the United

States," and " to coin money and regulate the value thereof and of for-

eign coin ;
" and being clearly authorized, as incidental to the exercise

of those great powers, to emit bills of credit, to charter national banks,

and to provide a national currency for the whole people, in the form of

coin, treasury notes, and national bank bills ; and the power to make the

notes of the government a legal tender in pa^'ment of private debts being

one of the powers belonging to sovereignt}' in other civilized nations, and

not expressl}' withheld from Congress by the Constitution ; we are irre-

sistibly impelled to the conclusion that the impressing upon the treasury

notes of the United States the quality of being a legal tender in payment

of private debts is an appropriate means, conducive and plainl}' adai)ted

to the execution of the undoubted powers of Congress, consistent with

the letter and spirit of the Constitution, and therefore, within the mean-

ing of that instrument, " necessary and proper for carrying into execu-

tion the powers vested by this Constitution in the government of the

United States."

Such being our conclusion in matter of law, the question whether

at any particular time, in war or in peace, the exigency is such, by rea-

son of unusual and pressing demands on the resources of the govern-

ment, or of the inadequacy of the supply of gold and silver coin to

furnish the currency needed for the uses of the government and of the

people, that it is, as matter of fact, wise and expedient to resort to this

means, is a political question, to be determined by Congress when the

question of exigency arises, and not a judicial question, to be after-

wards passed upon In* the courts. To quote once more from the judg-

ment in 31'CuUoch v. Maryland : " "Wliore the law is not prohibited,

and is really calculated to effect any of the objects intrusted to the gov-

il
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eminent, to undertake here to inquire into the degree of its necessity

would be to pass tlie line which circumscribes the judicial department,

and to tread on legislative ground." 4 Wheat. 423.

It follows that the Act of May 31st, 1878, c. 146, is constitutional

and valid ; and that the Circuit Court rightl}- held that the teuder in

treasury notes, reissued and kept in circulation under that Act, was a

tender of lawful mone\' in payment of the defendant's debt to the

plaintiff. Judgment affirmed}

[Field, J., dissented. His opinion is omitted.]

1 From Legal Tender, 1 Harv. Law Rev. 73.— The question whether Congress has

the power to make paper a good teuder in payment of debts, and the question whether

under any given circumstances it is wise or right that Congress should use it, are very

different things. He who asserts the power may well enough deny the wisdom, the

justice, or the morality of any particular instance of its exercise ; recalling what Sir

Matthew Hale said of the king's prerogative regarding the coin :
" It is true that the

imbasiug of money in point of allay hath not been very usually practised in England,

and it would be a dishonor to the nation if it should . . . but surely if we respect

the right of the thiug, it is within the king's power to do it." ^ The topic which

it is now proposed to consider is the purely legal one of constitutional power. . . .

[After an account of what took place in the Convention, as to the power to emit bills

(supra, p. 2198), the writer proceeds.]

This sagacious policy of silence, rather than positive grant or positive prohibition,

as regards the powers and duty of the Union, was resorted to on several occasions
;

they wished, as Gouverneur Morris is reported to have said of the instrument which

they were preparing,^ to " make it as palatable as possible." For example, on an
unsuccessful motion to strike out a clause making the compensation of members of

Congress payable out of the National Treasury, Mas.sachusetts voted to strike out

;

"not," says Madison, " because they thought the State treasury ought to be substi-

tuted, but because they thought notliing should be said on the subject, in which case

it would silently devolve on the National Treasury to support the National Legisla-

ture." The members of the Convention were sensible that the Constitution, as Madi-

son said, " had many obstacles to encounter," and they preferred sometimes to leave

the instrument silent rather thau to invite opposition by express provisions, either one
way or the other.^ . . .

Mr. Gorham's view is now the accepted one ; the striking out was the removal of

an express grant of power, but it was not a prohil-ition of the power. It had the

effect to leave the question of power to be settled as it might arise, as in the instance

of striking out the grant of power to grant charters of incorporation.* And so

as regards the further question of the power to make the currency a legal tender, this

act of striking out the words " and emit bills on the credit of the United States " was
merely neutral. We have seen that most of those who took part in the debates of

1 1 Hale, P. C. 193. - 2 4 Ell. Deb. 611.

3 Compare the striking out of a clause empowering Congress to grant charters of

incorporation, a power which, nevertheless, it has, 5 Ell. Deb. 543, 544 ; and Jeffer-

son's comments, 4 lb. 610; and the note, lb. 611 ; and .see Legal Tender Cases, 12

Wall. 559, per Bradley, J. Compare also the fate of Mr. Gerry's motion (
" he was

not seconded "
) to extend to Congress the prohibition which was put upon the States,

as to impairing the obligation of contracts, 5 Ell. Deb. 546 ; see the remarks of

Morris, lb. 485. Compare al.«o the language of Madison, in his letter of Feb. 22, 1831,

to C. J. Ingersoll ; a certain evil which he is there discussing was not, he says, fore-

seen, "and, if it had been apprehended, it is questionable whether the Constitution of

the United States (which had many obstacles to encounter) would have ventured to

guard against it by an additional provision." 4 Ell. Deb. 608.

t-
* See also the express proviso of Art. IV. Sect. 3, as to the Territories.



2268 JUILLIAltD V. GREENMAN. [cHAP. XI

the Convention appear to liave thought that if the power of emitting bills of credit

should exist at all, the power to make them a legal tender would also exist if it were
not expressly prohibited. Although Madison seems to have conceived that dropping

the power to emit bills would not wholly deprive the Union of that power, while it

would leave it destitute of the power to make its issues a tender, yet, as Mr. Justice

Gray remarks, '
" he has not explained why " he thought so. He also thought that

there would be no power to is.sue tliem as a currency, or to establish any paper cur-

rency ; which is not so. And he thought, too, that forbidding the issuing of bills of

credit to the States was only forbidding such as are made a legal tender ; - which was
not so. "The Constitution itself," said Marshall, C. J., in Craig v. The State of
Missvurl,^ "furnishes no countenance to this distinction. The prohibition [in the

case of the States] is general. It extends to all bills of credit, not to bills of a par-

ticular description." . . .

This [that Congress may not make paper a legal tender] was strongly declared by
Mr. Webster, in his speech on the " Specie Circular," delivered in the Senate of the
United States on the 21st of December, 1836. The debate related to an order of the

Secretary of the Treasury to certain officials to require the payment of gold and silver

for public lands. Mr. Webster said : * " What is meant by the ' constitutional cur-

rency ' about which so much is said? What species or forms of currency does the

Constitution allow, and what does it forbid? It is plain enough that this depends on
what we understand by ciirrenci/. Currency, in a large, and, perhaps, in a just sense,

includes not only gold, and silver, and bank notes, but bills of exchange also. It may
include all that adjusts exchanges and settles balances in the operations of trade and
business. But if we understand by currency the Irgol money of the country, and that

which c'on.stitutes a lawful tender for debts, and is the statute measure of value, then,

undoubtedly, nothing is included but gold and silver. Most unquestionably there is

no legal tender, and there can be no legal tender, in this country, under the authority

of this government or any other, but gold and silver, either the coinage of our own
mints, or foreign coins, at rates regulated by Congress. This is a constitutional prin-

ciple perfectly plain, and of the very highest importance. The States are expressly

prohibited from making anything but gold and silver a tender, in payment of debts,

and although no such express prohibition is applied to Congress, yet as Congress has

no power granted to it, in this respect, but to coin money and to regulate the value of

foreign coins, it clearly has no power to substitute paper, or anything else, for coin,

as a tender in payment of debts and in discharge of contracts. Congress has exer-

cised this power, fully, in both its branches. It has coined money, and still coins it.

It has regulated the value of foreign coins, and still regulates their value. The legal

tender, therefore, the constitutional standard of value, is established, and cannot he

overthrown. To overthrow it, would shake the whole system. But, if the Constitu-

tion knows only gold and silver as a legal tender, does it follow that the Constitution

cannot tolerate the voluntary circulation of bank notes, convertible into gold and silver

at the will of the holder, as part of the actual money of the country? Is a man not

only to be entitled to demand gold and silver for every debt, but is he, or should he be,

obliged to demand it in all cases? Is it, or should government make it, unlawful to

receive pay in anything else ? Such a notion is too absurd to be seriously treated.

The constitutional tender is the thing to be preserved, and it ought to be preserved

sacredly, under all circumstances. The rest remains for judicious legislation by those

who have competent authority."

That is a very emphatic expression of opinion, and it is often cited. Mr. Webster
puts this doctrine as resulting from the fact that Congress, while not expressly pro-

hibited, like the States, yet has no grant of power " in this respect, but to coin money
and regulate the value of foreign coins." ^ If this ground be thought, as I venture to

1 110 U. S. at p. 443.

2 Letter to C. J. Ingersoll, Feb. 22, 1831, 4 Ell. Deb. 608.

8 4 Pet. 410, at p. 434. * Webster's Works, IV. 270, 271.

5 Mr, Webster is, of course, a little inaccurate here. Congress may also " regulate
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think it, not a very strong one, it must be remembered that Mr. Webster was not,

just then, concerned with any careful or affirmative discussion of this topic ; he was
only making a passing concession to his opponents. His line of thought was this

;

" You talk of ' paper money ' as unconstitutional ; and of gold and silver as the only
' constitutional currency.' What is meant by ' constitutional currency ? ' If you
mean that nothing but coin can be a legal tender, I agree ; but if you mean that it is

not constitutional to have a paper currency at all, I deny it." That is to say, he
conceded a point, in passing, without at all undertaking to weigh carefully his lan-

guage or his reasons as regards a matter upon which he assumes that all whom he ia

addressing think alike. Still he does give a reason; (a) there can be no legal tender

but coin, as resulting from the action of a State, because the States are expressly

prohibited from making anything but gold and silver a tender in payment of debts
;

{1>) there can be no legal tender but coin resulting from the action of Congress,

because, though not expressly proliibited, " as Congress has no power granted to it

in this respect, but to coin money and regulate the value of foreign coins, it clearly

has no power to substitute paper, or anything else, for coin, as a tender in payment

of debts and in discharge of contracts."

Now, as regards these statements of Mr. Webster, there is, in the first place, no

difficulty in assenting to what he says about the power of the States. But as regards

Congress, his conclusion is by no means so obvious. When it is said that Congress has

no other power granted to it, in respect to legal tender, than that which is mentioned,

if it is meant that no such power is granted by implication elsewhere, there is a

begging of the question which we are discussing, and of which more will be said later

on. If it is meant that there is no other express grant of the power, the statement is

objectionable in its assumption that there is here any express grant of power to

establish a legal tender; although, it is to be admitted that there is not any express

grant of it elsewhere.

The argument as regards this last point, which Mr. Webster's expressions suggest,

has been forcibly put . . . thus :
" It is hard to see how a limited power, which ia

expressly given, and which does not come up to a desired height, can be enlarged as

an incident to some other express power ; an express grant seems to exclude impli-

cations ; the power to coin money means to strike off metallic medals (coins) and to

make those medals legal tender (money). K the Constitution says expressly that

Congress shall have power to make metallic legal tender, how can it be taken to say

by implication that Congress shall have power to make paper legal tender ? " ^ . . .

This reasoning seems to me obviously defective.

(1.) It does not take the language of the Constitution as it stands. It puts a con-

struction on it, viz. : that money and legal tender are here synonymous ; and reasons

as if this part of the Constitution contained the expression " legal tender." The Con-
stitution does not, in terms, say that Congress may make coin a legal tender, al-

though, truly, the power is not wanting ; but it says nothing about legal tender. The
argument, then, that the express grant of power to make coin a tender excludes the

implication of a power to make anything else a tender, is inapplicable to the actual

text of the Constitution.

(2 ) This construction appears to be wrong. The Constitution, in the coinage
clause, simply confers on Congress one of the usual functions of a government, that

of manufacturing metallic money and regulating the value of such money. As to

what shall be done with it when it is manufactured and its value regulated, the Con-
stitution says nothing. I cannot doubt that the word monei/ in the coinage clause is

limited to metallic money .^ And Congress may do with it and about it, and may

the value " of its own coin. And it is an error to say that Congress can make only
gold and silver a tender.

1 In 1 Kent's Com. (12 ed.) 254, n. 1 (1873) ; and also, before that, in 4 Am. Law Rev.
768 (July, 1870).

2 But see Mr. McMurtrie's very able " Observations on Mr. George Bancroft's Plea
for the Constitution."
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abstain wholly or in part from doing, what is ordinarily done by governments when
they coin money ; and so may make it a legal tender. But money is not necessarily a

tender in discharge of contracts or debts ; with us, foreign money is not ; ^ some

domestic money is not ; for example, trade dollars,- silver coins, under the denomi-

nation of one dollar, for amounts over ten dollars,^ copper and other minor coins,

for amounts over twenty-five cents.* Undoubtedly the legislature may make its coin

a legal tender or not, as it pleases, and to such a partial extent, and with sucli quali-

fications as it pleases. In law, whatever is legal tender is money ; l)ut it is not true

that whatever is money is legal tender. The clause of the Constitution, therefore,

wliicii provides for tlie coinage of money is not one wliich, by any necessary construc-

tion, says anything about legal tender. While, indeed, it is clear, having regard to the

nature and ordinary use of coined money, to the ordinary powers of governments, to

the control over this whole subject which is given to Congress by tlie Constitution,

and to its silence as touching any restrictions regarding the power to make the money,

when coined, a legal tender,— tliat Congress has full power to give or withhold this

quality as regards its coined money, yet this power is inferential, and not express.

The real argument, then, from the clauses relied upon by the learned persons above

quoted, is not, as it is put; (o) Congress has an express power to make coin a legal

tender; and so, {b) an implied power to make something else a legal tender is ex-

cluded. But it cannot be put higher than this: (a) Congress has an express power

to coin money
;

(b) in that, is implied a power to make it a legal tender; and (c) this

implied power excludes an implied power to make anything else a legal tender. That

argument is not a strong one.

The power of Congress to make and put in circulation a paper currency, a paper

medium of exchange, what Mr. Webster, in common with Adam Smitli and Ham-
ilton, and many another, calls " paper money," is now established. The express

power to coin money does not exclude the implication of that. Why, then, should

the implied power of making coined money a legal tender exclude an implied power

of making " paper money " a legal tender ? As the power to coin money, and so to

furnish a medium of exchange does not exclude an implied power to furnish another

medium of exchange, a paper currency, " paper money," — so neither in its expres-

sion nor its implication does it exclude the implied power to make this otlier medium

of exchange a legal tender.

But it may be thought that I have gone too far in saying, as regards metallic

money, that the terms monei/ and legal tender are not convertible terms. It is not

forgotten that distinguished persons have held the contrary opinion. Mill has said ;

"It seems to me to be an essential part of the idea of money that it be legal tender." ^

A distinguished French writer. Say, has remarked :

" The copper coin and that of

base metal are not, strictly speaking, money ; for debts cannot be legally tendered

in this coin, except such fractional sums as are too minute to be paid in gold or

silver." 6 Many other persons have held this as a doctrine of political economy, al-

though it is a view which is by no means universally accepted.'' In law, also, it is to

be admitted that, generally, in the payment of de1)ts and obligations, and on the side

of penal law, as in a statute relating to tlie embezzlement of money, only what is a

legal tender is money.^ But it must also be remembered that the Constitution, in

giving to Congress the power to coin money, is not, just then, concerned with the

technicalities of law or political economy ; it is disposing of one of the "jura inajestatis
"

in brief and general terms, in phrases which are the language of statesmen. The

terms used in this place import the manufacture of met:illic coin, and do not com-

1 U. S. Rev. St. Sect. 3584. ^ i Suppl. Rev. St. p. 254.

8 lb. p. 488. 4 U. S. Rev. St. Sect. 3587.

6 Principles of Pol. Econ. Book III. c. XII. s. 6.

6 Pol. Econ Book I. c. XXL, s. 10.

^ See especially Francis A. Walker's acute and searching book on " Money."
8 2 Bish. Crim. Law, s. 357, Title Embezzlement, " Money means, as a general

proposition, what is legal tender, and nothing else."
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prehend the preparation of paper. But to say that they import no other metallic

coin than that which is made a legal tender seems to be clearly an error. Even in

strict law the term money sometimes covers things other than legal tender, as in tlie

case of a gift of " money " in a will, which includes baniv notes.' Of bank notes, also,

Lord Mansfield said, in 1758, in Miller v. Race,^ in an action of trover for a bank-

note :
" They .... are treated as money, as cash, in the ordinary course and trans-

action of business, by the general consent of mankind. . . . They are as much money
as guineas themselves are, or any other current coin that is used in common payments
as money or cash." Of the guinea, first coined in 1664 and not made a legal tender

till 1717, Holt, C. J., said, in 1694, in St. Leiger v. Pope :
^ " Do you tiiiiik that it is

not liigh treason to counterfeit guineas ? A guinea is the current coin of the king-

dom, and we are to take notice of it." And then, above all, consider the usage of the

time when the Constitution was made. Adam Smith, of whose great ^yoTk on "The
Wealth of Nations," the first edition was published in 1776, and tlie last, of those

during his lifetime, in 1786, remarks: " Originally, in all countries, 1 believe, a legal

tender of payment could be made only in the coin of that metal which was peculiarly

considered as the standard or measure of value. In England, gold was not consid-

ered as a legal tender for a long time after it was coined into money." * I am not

concerned with the precise accuracy of this statement in certain points of fact,* but

only with its use of terms. Dr. Johnson, whose dictionary received his last correc-

tions in the edition of 1773, defined money, with no reference to the idea of tender

simply and only as " metal, coined for the purposes of commerce." Hamilton, in

1790, in his opinion given to Washington, on the constitutionality of the bill to in-

corporate a United States Bank,'' said :
" The Bank will be conducive to the creation

of a medium of exchange between the States. . . . Money is the very hinge on which

commerce turns. And this does not merel}' mean gold and silver ; many other things

have served the purpose of money with different degrees of utility. Paper has been

extensivel}' employed."

"

Observe, also, the sense of the term as used in our early statutes. In the first

Coinage Act, of April 2, 1792,** in Sect. 9, ten coins, from eagles down to cents and
half cents, are directed to be struck at the mint, and the value of them is regulated.

Here appears to be the full exercise of the express power given in the Constitution,

"to coin money and regulate the value thereof; " and it will be remarked that it is

exercised in regard' to the copper coins no less than the gold and silver ones. In a

later section (Sect 16) the gold and silver coins, and these only, are made '' a lawful

tender in all payments whatsoever." But can there be any doubt that the two copper

coins were regarded as " money " 1 If so, the doubt will vanish on looking at the

Act of May 8, 1792, to " provide for a copper coinage," ^ which, in furtherance of the

previous Act, provided, among other things, that the cents and half cents were to be

paid into the treasury, " thence to issue into circulation," and that after a fixed time
" no copper coins or pieces whatsoever, except the said cents and half cents, shall pass

current as money," and also enacted forfeiture and a penalty for paying or offering

any other copper coins but these ; but it said nothing of their being a tender. It was,

I believe, more than seventy years before copper coin had the quality of legal tender.^'

As regards our later legislation, in the Revised Statutes of the United States (Sect.

3513), the trade dollar is classed among " the silver coins of the United States; " and
in Sect. 3586 it is, with the rest, made a legal tender for amounts not over five dollars.

1 2 Williams Ex., Pt. 3, Book 3, c. II. s. 4. ^ I Burr, 457.

3 5 Mod. at p. 7. Book I. c. 5.

5 See Coins of the Realm, by the Earl of Liverpool, 143.

6 Lodge's Works of Alexander Hamilton, III. 213.

^ It is needless to say that Hamilton was not here advocating making the paper a
legal tender.

•* 1 U. S. St. at Large, 246. 9 lb. 283.
^'^ Upton's Money in Politics, 259. Can there (to adopt the suggestion of a learned

friend) be any doubt, if a State should issue a copper coinage like this, that the pro-

ceedings would be unconstitutional, as coining money ?
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By a statute of 1876,^ the quality of legal tender is taken away from this " silver coin

of the United States." Does it tliereby cease to be money ? 'J'he case of the trade

dollar is peculiar. But imagine the government to coin some very large gold piece

for supposed reasons of convenience in trade, without making it a legal tender ; this,

as I am told, was formerly done in Germany ; is such a coin, therefore, not money 1

Suppose the government, for like reasons, to manufacture coins, of exactly the same
size and value as those of England, or Russia, or Holland, not a legal tender, but

supposed to be serviceable in foreign trade, would the}' not be money 1 Suppose such

coins to be made for use in China as being readily taken there, would the case be

essentially different 1 And, finally, suppose that Congress, instead of repealing that

part only of Title 39 of the Kevised Statutes which related to the trade dollar had

repealed all of it ; it is the seven sections of this title, under the separate heading of

" Legal Tender," which give that quality to the coins of the United States ; would all

our coins, manufactured as they are under the provisions of the separate Title 38,

cease to be money ? It seems clear that they would not ; and we must conclude that

the term money, as used in the coinage clause of the Constitution, has that large and
universal sense in which it is used in the reasonings of Aristotle,'^ of Adam Smith,

and of Hamilton, viz. : that of a common metallic medium of exchange, " the

common measure of all commerce."^

And, finally, before leaving this argument from the supposed express power in the

coinage clause, it may be added, as was said before, that this argument would equally

apply if the Constitution had retained the express clause giving power " to emit bills

on the credit of the United States." It might still have been said that the implica-

tion of a power to give these bills the quality of legal tender was excluded by the

coinage clause. Yet the evident understanding of most of those who took part in the

debates was, that if the power to emit bills was given it would carry with it the power

to make them a tender, unless that power was expressly prohibited. There can be

no doubt as to their understanding of that. The coinage clause was not even alluded

to. We have, then, in a way, the authority of these framers of the Constitution

against the argument that the coinage clause excluded the implication of a power to

make paper a legal tender. . . ,

It will be convenient here to make a few discriminations. In order to supply a

paper currency the government need not emit bills; it may charter a priA'ate bank to

provide a circulation, and may simply regulate its operations ; and it may be itself a

stockholder, as in the case of the United States Bank. Or it may avail itself of banks

already established. In such cases there is no borrowing of money. On the conti-

nent of Europe, as I am informed, most of the cases where governments made the

paper currency a legal tender, before the time of our Constitution, — and, some of the

instances, since, but not all, — were those of giving this quality to the paper of private

or quasi public institutions ; not to government bills. Now, in such cases, the gov-

ernment does not necessarily borrow money. Again, even where it makes its own
paper a currency, and a legal tender currency, it does not necessarily raise money on

it, except, of course, in so far as it may go on to pay its debts with it, and thus

borrow by a forced loan ; for it may, as the States sometimes did,* cause its paper to

he given out by lending it on the security of other property. Or it may issue it to

banks on their giving security for its redemption, and merely allow them to use it

and issue it as a circulating medium. In such a case there is no borrowing by the

government.

The case of the present National banks is not quite this ; for they take notes fur-

nished by the government and issue them as their own, and are fully and primarily

1 1 Suppl. K. S. U. S. 254.

2 Nicom. Eth. Bk. V. 5. " For this purpose money was invented, and serves as

a medium (nia-ov, mean, or means) of exchange, for by it we can measure every-

thing. . . . Money is, indeed, subject to the same conditions as other things ; its

value is not always the same, but still it tends to be more constant than anything

else," etc. Translation by F. H. Peters. London, 1881.

3 1 Hale's P. C. 184. * Craig v. Mo., 4 Pet. 410.
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responsible upon them ; but the government is a sort of guarantor, and holds specific

property of the banks, viz. government bonds, as security, to be applied to the re-

demption of the notes, being itself bound to redeem them on the failure of the banks

to do so, and having the right to apply the bonds to reimburse itself. Now. there is

here a remote element of borrowing; that is to say, the property of the banks which

must be deposited consists of the securities of the United States ; and, in order to

get those securities, the banks, or somebody else, must have lent money to the

United States. So that, under the existing system, the United States says : (1) there

shall be a currency for the whole country
; (2) it shall be furnished by the United

States and guaranteed by it, but issued tlirough private banks; (3) in receiving these

printed notes the banks shall leave as security witli the United States a certain quan-

tity of bonds of the United States which are their own property
; (4) they must return

these notes to the United States before they can have their bonds again. This, of

course, is uniting the operation of the two powers of borrowing and of issuing a cur-

rency. If the government, instead of this arrangement, were to issue its own cur-

rency directly, like the greenbacks, it need not necessarily borrow with it ; for it

might, as we have seen, lend it on security (which might or might not be its own
bonds), to be used by others.

But, on the other hand, it may borrow money with it ; and that is the natural and

obvious way of giving out its currency. That was, in point of fact, done during our

great rebellion. If tliis currency be one which is the full legal equivalent of money,

a legal tender, the principle is still the same ; the government may borrow with this

currency as well as any other. When the government notes consist of promises to

pay, the phrase of borrowing is, of course, strictly applicable. It is true we more

commonly speak of this operation as that of the government selling its bonds or

notes, as we speak of a man selling liis own promissory notes. But it is, in fact, bor-

rowing money on a promise to pay ; and in the case of the government it is borrow-

ing upon a kind of promise to pay, which is a part of the medium of exchange, and
of that which is, in the full leg.al sense, money.
We perceive, then, a great difference between private borrowing and public bor-

rowing.i When a nation borrows, it may, as we see, borrow with its currency ; and
if its currency be made a legal tender it may borrow with that. I do not say, if a

government were denied the power of establishing a paper currency at all, that it

could give to its paper the quality of legal tender in order to borrow with it. To do
that, Avould, indeed, help the borrowing process ; but, on the supposition I am now
making, viz., of a government with no power to establish a paper currency, it would

be an evasion of the restriction put upon it, to say that it could, merely for facility of

borrowing, annex to its security a quality which would be forbidden if it were not

borrowing. It is not, then, as part of the mere, bare, simple process of borrowing

that Congress is to be said to have the power of giving to the government paper the

quality of money. But it is as part of the borrowing power of a nation ; - of a body
which has other governmental powers, such as the power of establishing a paper

currency, and so of annexing to it the legal-tender quality ; the power and duty of

raising armies and providing for their support, and so of raising money suddenly and
in vast quantities ; and the like. Such a body may borrow with its currency and
with its legal-tender currency.

If there be any exigency, as, for example, that of war, in which the government
may make its own notes, or any otlier, a legal tender, it seems to be purely a legis-

lative question when such an exigency has in point of fact arisen. This was the

unanimous opinion of the court in JuiUiard v. Greenman.

1 And so JuiUiard v. Greenman, 110 U.S. at p. 448, per Gray, J.

^JuiUiard v. Greenman, WO U.S. 421, 444-448. The pamphlet of Mr. Bancroft,

called out by this case, proceeded upon singular misconceptions, and was unworthy of

its author's fame.

See Borie v. Trott, 5 Phila. 366; 2 Hare, Am. Const. Law, 1232-1310.
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CHAPTER XII.

WAK.— INSURRECTION.—THE ARMY AND NAVY.i

From Dicey's Law of the Constitution, 4th ed. 271-289. (Reprinted by permia-

siou.) "If, then, by martial law be meant the power of the government or of legal

citizens to inaiutaiu public order, at whatever cost of blood or property may be neces-

sary, martial law is assuredly part of the law of England. Even, however, as to this

kind of martial law one should always bear in mind that the question wlietiier the

force employed was necessary or excessive will, especially where death has ensued, be

ultimately determined by a judge and jury, and that the estimate of what constitutes

necessary force formed by a judge and jury, sitting in quiet and safety after the sup-

pression of a riot, may differ considerably from the judgment formed by a general or

magistrate, who is surrounded by armed rioters, and knows that at any moment a riot

may become a formidable rebellion, and the rebellion if unchecked become a successful

revolution.

" Martial law is, however, more often used as the name for the government of a

country or a district by military tribunals, which more or less supersede the jurisdic-

tion of the courts. The proclamation of martial law in this sense of the term is, as

has been already pointed out, nearly equivalent to the state of things which in France

and many other foreign countries is known as the declaration of a ' state of siege,' and

is in effect the temporary and recognized government of a country by military force.

The legal aspect of this condition of affairs in States which recognize the existence of

this kind of martial law can hardly be better given than by citing some of the pro-

visions of the law which at the present day regulates the state of siege in France :
—

"
' 7. Aussitot I'etat de siege declare, les pouvoirs dont I'autorite' civile e'tait revetu

pour le maintien de I'ordre et de la police passent tout entiers a I'autorite' militaire.—
L'autorite' civile continue neanmoins a exercer ceux de ces pouvoirs dont I'autorite

militaire ne I'a pas dessaisie. "

" ' 8. Les tribuneaux militaires peuvent etre saisis de la connaissance des crimes et

delits contre la surete' de la Republique, contre la constitution, contre I'ordre et la

paix publique, quelle que soit la qualite' des auteurs principaux et des complices.

'"9. L'autorite militaire a le droit,— 1° De faire des perquisitions, de jour et de

nuit, dans le domicile des citoyens ;— 2° D'cloigner les repris de justice et les

individus qui n'ont pas leur domicile dans les lieux, soumis a I'e'tat de sic'ge;—
3° D'ordonner la remise des armes et munitions, et de proceder a leur reclierche et a

leur enlevement;— 4° D'iiiterdire les publications et les re'unions qu'elle juge de

nature a exciter ou a entretenir Ic desordre.'

1 The standard text-book in the United States upon this general subject is Win-

throp on Military Law, two volumes (Washington, 1886). A new edition is to be

published in 1895. See also Whiting's " War Towers under the Constitution of the

United States," forty-third edition (Poston, Lee & Shepard, 1871). This book was

written during the war. The author was, for a long time, Solicitor to the War
Department at Washington. While this work lacks literary form and is marked in

some places by extreme opinions, it is an acute and valuable book. Historica'ly it is

of much importance, as indicating, in some degree, the constitutional doctrines on

which the war of The Rebellion was conducted by the Federal Government.

—

Ed.
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" We may reasonably, however, conjecture that the terms of the law give but a

faint conception of the real condition of affairs when, in consequence of tumult or in-

surrection, Paris or some other part of France is declared in a state of siege, and, to

use a significant expression known to some continental countries, ' the constitutional

guarantees are suspended.' We siiall hardly go far wrong if we assume that during

this suspension of ordinary law any man whatever is liable to arrest, imprisonment, or

execution at the will of a military tribunal consisting of a few officers who are excited

by tlie passions natural to civil war. However this may be, it is clear that in France,

even under the present Republican government, the suspension of law involved in the

proclamation of a state of siege is a thing fully recognized by the Constitution, and

(strange though the fact may appear) the authority of military courts during a state

of siege is greater under the Republic than it was under the monarchy of Louis

Philippe.

" Now, this kind of martial law is in England utterly unknown to the Constitution.

Soldiers may suppress a riot as they may resist an invasion, they may fight rebels just

as they may fight foreign enemies, but they have no right under the law to iuHict pun-

ishment for riot or rebellion. During the effort to restore peace, rebels may be law-

fully killed, just as enemies may be lawfully slaughtered in battle, or jirisoners may be

shot to prevent their escape, but any execution (independently of military law) inflicted

by a court-martial is illegal and technically murder. Nothing better illustrates the

noble energy with wliicli judges have maintained the rule of regular law, even at

periods of revolutionary violence, than Wolfe Tone's Case. In 1798, Wolfe Tone, au

Irish rebel, took part in a P>ench invasion of Ireland. The man-of-war in whiih he

sailed was captured, and Wolfe Tone was brought to trial before a court-martial in

Dublin. He was thereupon sentenced to be hanged. He held, however, no commis-

sion as au English officer, his only commission being one from the French Kef)ublic.

On the morning when his execution was about to take place application was made to

the Irish King's Bench for a writ of habeas corpus. The ground taken was that Wolfe
Tone, not being a military person, was not subject to punishment by a court-martial,

or, in effect, that the officers who tried him were attempting illegally to enforce martial

law. The court of King's Bench at once granted the writ. When it is remembered
that Wolfe Tone's substantial guilt was admitted, that the court was filled witli judges

who detested the rebels, and that in 1798 Ireland was in the midst of a revolutionary

crisis, it will be admitted that no more splendid assertion of the supremacy of the law

can be found than that then made by tlie Irish Bench.

"The English army consists of the standing (or regular) army, and of the militia.

Each of these forces has been rendered subordinate to the law of the land. Mv object

is not to give even an outliue of tlie enactments affecting the army, but simply to ex-

plain the legal principles on which this supremacy of the law throughout the army has

been secured.

" It will be convenient in considering this matter to reverse the order pursued in

the common text-books ; these contain a great deal about the militia, and compara-
tively little about the regular forces, or what we now call the ' army.' The reason of

this is that hi.storically the militia is an older institution than the permanent army, and
the existence of a standing army is historically, and according to constitutional theories,

an anomaly. Hence the standing army is often treated by writers of authority as a
sort of exceptional or subordinate topic, a kind of excrescence, so to speak, on the

national and constitutional force known as the militia. As a matter of fact, of course,

the standing army is now the real national force, and the militia is a body of compara-
tively small importance.

" As to the Standing Army.— A permanent army of paid soldiers whose main duty

is one of absolute ol)edience to commands, appears at first sight to be an institution

inconsistent with that rule of law or sulimission to the civil authorities, and especially

to the judges, which is essential to popular or parliamentary government ; and in truth

the existence of permanent paid forces has often in most countries and at times in

England— notably under the Commonwealth — been found inconsistent with the ex-

istence of what, by a lax though intelligible mode of speech, is called a free govern-
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ment. The belief indeed of our statesmen down to a time consideraMy later than the

Revolution of 1689 was that a standing army must be fatal to English freedom, yet

very soon after the Revolution it became apparent that tlie existence of a body of paid

soldiers was necessary to the safety of the nation. Euglisiimeu, therefore, at the end

of the seventeenth and the beginning of the eigiitceuth century, found tlieniselves

placed in this dilemma. With a standing army tlie country could not, they tliought,

escape from despotism ; witliout a standing army the country could not, tliey per-

ceived, avert invasion ; the maintenance of national liberty appeared to involve the

sacrifice of national independence. Yet English statesmanship found almost by acci-

dent a practical escape from this theoretical dilemma, and the Mutiny Act, though an

enactment passed in a hurry to meet an immediate peril, contains the solution of an

apparentl}' insolvable problem. . . . The object and principles of the first Mutiny Act

(I. W^ill. and Mary, c. 5) of 1689 are exactly the same as the object and principles of

the Army Act, 1881, under which the English Army is in substance now governed.

A comparison of the two statutes shows at a glance what are the means b\' wliich the

maintenance of militar}' discipline has been reconciled with tlie maintenance of free-

dom, or to use a more accurate expression, with the supremacy of the law of the

land.
" The preamble to the first Mutiny Act has reappeared with slight alterations in

every subsequent Mutiny Act, and recites that ' Whereas no man be forejudged of life

or limb, or subjected to any kind of punishment by martial law, or in any otlier man-

ner than by the judgment of his peers, and according to the known and established

laws of this realm
;
yet, nevertheless, it ' [is] ' requisite for retaining sucli forces as are,

or shall be raised during this exigence of affairs, in their duty an exact disci])line be

observed ; and that soldiers who shall mutiny or stir up sedition, or shall desert their

majesties' service, be brought to a more exemplary and speedy punishment than the

usual forms of law will allow.'

"This recital states the precise difficulty which perplexed the statesmen of 1689.

Now let us observe the way in which it lias been met.

"A person who enlists as a soldier in a standing army, or (to use the wider expres-

Bion of modern Acts) 'a person subject to military law,' stands in a twofold relation :

the one is his relation towards his fellow-citizens outside the army ; the other is his

relation towards the members of tlie army, and especially towards his military supe-

riors ; anv man, in short, subject to military law has duties and rights as a citizen as

well as duties and rights as a soldier. His position in each respect is under English

law governed by definite principles.

"A soldier's" position as a citizen.— The fixed doctrine of English law is that a

soldier, though a member of a standing array, is in England subject to all the duties

and liabilities of an ordinary citizen. 'Nothing in this Act contained ' (so runs the

first Mutiny Act) 'shall extend or be construed to exempt any officer or soldier what-

soever from the ordinary process of law.' The.se words contain the clew to all our

legislation with regard to the standing army whilst employed in the United Kingdom.

A soldier bv his contract of enlistment undertakes many obligations in addition to the

duties incumbent upon a civilian. But he does not escape from any of the duties of an

ordinary Briti.sh subject.

"The results of tliis principle are traceable throughout the Mutiny Acts.

"A soldier is subject to the same criminal liability as a civilian. He may when in

the British dominions be put on trial before any competent 'civil' («. e. non-military)

court for any offence for which he would be triable if he were not subject to military

law, and there are certain offences, such as murder, for which he must in general be

tried bv a civil tribunal. Thus if a soldier mnrders a companion or robs a traveller

whilst Quartered in England or in "Van Dieman's Land, his military character will not

save him from standing in the dock on the charge of murder or theft.

" A soldier cannot escape from civil liabilities, as for example, responsibility for

debts ; the onlv exemption which he can claim is that he cannot be forced to appear

in court, and could not, when arrest for debt was allowable, be arrested for any debt

rot exceeding £30.
" No one who has entered into the spirit of continental legislation can believe that
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(say in France or Prussia) the rights of a private individual would thus have been
allowed to override the claims of the public service.

" In all conflicts of jurisdiction between a military and a civil court the authority of

the civil court prevails. Thus, if a soldier is acquitted or convicted of an offence by a
competent civil court, he cannot be tried for the same offence by a court-martial ; but

an acquittal or conviction by a court martial, say for manslaughter or robbery, is no
plea to an indictment for the same offence at the assizes.

" When a soldier is put on trial on a charge of crime, obedience to superior orders

is not of itself a defence.
" This is a matter which requires explanation. A soldier is bound to obey any

lawful order which he receives from his military superior. But a soldier cannot any
more than a civilian avoid responsibility for breach of the law by pleading that he

broke the law in bond jide obedience to the orders (say) of the commander-in-chief.

Hence the position of a soldier may be, both in theory and in practice, a difficult one.

He may, as it has been well said, be liable to be shot by a court-martial if he disobeys

an order, and to be hanged by a judge and jury if he obeys it. His situation and the

line of his duty may be seen by considering how soldiers ought to act in the following

cases.

" During a riot an officer orders his soldiers to fire upon rioters. The command to

fire is justified by the fact that no less energetic course of action would be sufficient to

put down the disturbance. The soldiers are, under these circumstances, clearly bound
from a legal as well as from a military point of view to obey the command of their

officer. It is a lawful order, and the men who carry it out are performing their duty

both as soldiers and as citizens.

" An officer orders his soldiers in a time of political excitement then and there to

arrest and shoot without trial a popular leader against wliom no crime has been
proved, but who is suspected of treasonable designs. In such a case there is (it is con-

ceived) no doubt tliat the soldiers who obey, no less than the officer who gives the com-
mand, are guilty of murder, and liable to be hanged for it when convicted in due course

of law. In such an extreme instance as this the duty of soldiers is, even at the risk of

disobeying their superior, to obey the law of the land.

"An officer orders his men to fire on a crowd who he thinks could not be dispersed
without the use of firearms. As a matter of fact the amount of force wliich he wishes
to employ is excessive, and order could be kept by the mere tlireat that force would be
used. The order therefore to fire is not in itself a lawful order, that is, the colonel,

or other officer who gives it, is not legally justified in giving it, and will liimself be
held criminally responsible for the death of any person killed by the discliarge of fire-

arms. What is, from a legal point of view, the duty of the soldiers ? Tlie matter is

one wliich has never been absolutely decided ; the following answer given by Mr. .Jus-

tice Stephen, is, it may fairly be assumed, as nearly correct a replv as the state of
the authorities makes it possible to provide :

' I do not tliink, however, that the ques-
tion how far superior orders would justify soldiers or sailors in making an attack upon
civilians has ever been brought before the courts of law in .such a manner as to be fully

considered and determined. Probably upon such an argument it would be found that
the order of a military superior would justify his inferiors in executing any orders for
giving which they might fairly suppose their superior officer to have good reasons.
Soldiers might reasonably think that their officer had good grounds for ordering them
to fire into a disorderly crowd which to them might not appear to be at that moment
engaged in acts of dangerous violence, but soldiers could hardly suppose that their
officer could have any good grounds for ordering them to fire a volley down a crowded
street when no disturbance of any kind was either in progress or apprehended. The
doctrine that a soldier is bound under all circumstances whatever to obey his superior
officer would be fatal to military discipline it.self, for it would jui^tify the private in

shooting the colonel by thf' ordor< of the captain, or in deserting to the enemy on the
field of battle on the order of his immediate superior. I think it is not less monstrous
to suppose that superior orders would justify a soldier in tlie massacre of unoffending
civilians in time of peace, or in the exercise of inhuman cruelties, such as the slaughter

of women and children, during a rebellion. The only line that presents itself to my
VOL. u. — 69
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mind is that a soldier should be protected hy orders for which he might reasonably

believe his officer to have good grouuds.' The inconvenience of being subject to two
jurisdictions, the sympathies of which are not unlikely to be opposed to each other, is

an inevitable consequence of the double necessity of preserving on the one hand tiie

supremacy of the law, and on the other the discipline of the army.'
" The liardship of a soldier's position resulting from this inconvenience is much

diminished by the power of the Crown to nullify the effect of an unjust conviction by
means of a pardon. While however a soldier runs no substantial risk of punishment
for obedience to orders which a man of common-sense may honestly believe to involve

no breach of law, he can under no circumstances escape the chance of his military con-

duct becoming the subject of inquiry before a civil tribunal, and cannot avoid liability

on the ground of obedience to snj erior orders for any act which a man of ordinary

sense must have known to be a crime.

" A soldier's position as a member of the army. — A citizen on entering the army
becomes liable to special duties as being 'a person subject to military law.' Hence
acts which if done by a civilian would be eitlier no offence at all or only slight mis-

demeanors, e. g. an insult or a blow offered to an officer, may when done by a soldier

become serious crimes and expose the person guilty of them to grave punishment. A
soldier's offences moreover can be tried and punished by a court-martial. He there-

fore in his military character as a soldier occupies a position totally different from that

of a civilian ; he has not the same freedom, and in addition to his duties as a citizen is

subject to all the liabilities imposed by military law : but though this is so, it is not to

be supposed that, even as regards a soldier's own position as a military man, the rule

of the ordinary law is, at any rate in time of peace, excluded from the army.
" The general principle on this subject is that the courts of law have jurisdiction to

determine who are the persons subject to military law, and whether a given proceed-

ing alleged to depend upon military law is really justified by the rules of law which

govern the army.
" Hence flow the following (among other) consequences.

" The civil courts determine whether a given person is or is not ' a person subject

to military law.'

" Enlistment, which constitutes the contract by which a person becomes subject to

military law, is a civil proceeding, and a civil court may have to inquire whether a

man has been duly enlisted, or whether he is or is not entitled ti) his discharge.

" If a court-martial exceeds its jurisdiction, or an officer, whether acting as a mem-

ber of a court-martial or not, does any act not authorized by law, the action of the

court, or of the officer, is subject to the supervision of the courts. ' The proceedings

bv which the courts of law supervise the acts of courts-martial and of officers may be

criminal or civil. Criminal proceedings take the form of an indictment for assault,

false imprisonment, manslaughter, or even murder. Civil proceedings may either be

preventive, i. e. to restrain the commission or continuance of an injury ; or remedial, i. e.

to afford a remedy for injury actually suffered. Broadly speaking, the civil jurisdic-

tion of the courts of law is exercised as against the tril)unal of a court-martial by writs

of prohibition or certiorari ; and as against individual officers by actions for damages.

A writ of habeas corpus also may be directed to any officer, governor of a prison, or

other, who has in his custody any person alleged to be improperly detained under

color of military law.'

" Lastly, the whole existence and discipline of the standing army, at any rate in

time of peace, depends upon the passing of an annual Mutiny Act. If a Mutiny Act

were not in force, a soldier would not be bound by military law. Desertion would be

at most only a breach of contract, and striking an officer would be no more than an

assault.

" As to the Militia.— The militia is the constitutional force existing under the law

of the land for the defence of the country, and the older Militia Acts, especially U
Car. II. c. 3, show that in the seventeenth century Parliament meant to rely for the

defence of Pmgland upon this national army raised from the counties and placed under

1 See infra, p. 2419. —Ed.
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the guidance of country gentlemen. The militia may still be raised by ballot, and is

in theory a local force levied by conscription. But the power of raising by ballot has

been for a considerable time suspended, and the militia, like the regular army, is ia

fact recruited by voluntary enlistment.

" The militia is from its nature a body hardly capable of being used for the pur-

pose of overthrowing Parliamentary government. But even with regard to the

militia, care has been taken by the legislature to ensure that it shall be subject to the

rule of law. The members of the local array are (speaking in general terms) subject

to military law only when in training or when the force is embodied. Embodiment
indeed converts the militia for the time being into a regular army, though an army
which cannot be required to serve abroad. But the embodiment can lawfully take

place only in ' case of imminent national danger or of great emergency.' If Parlia-

ment is sitting, the occasion for embodying the militia must be communicated to

Parliament before the proclamation for embodying it is issued. If Parliament is not

sitting, a proclamation most be issued for the meeting of Parliament within ten days

after the Crown has ordered the militia to be embodied. Add to this, that the main-
tenance of discipline among the members of the militia when it is embodied depends
on the continuance of the anniKiI Mutiny Act." ^

ELA V. SMITH et al.

Supreme Judicial Court of Massachusett3. 1855.

[5 Gray, 121.]

Action- of tort again&t Jerorae V. C. Smith, Mayor of Boston,

Benjamin F. Edmands, Majoi- General of the first division of the Massa-
chusetts volunteer militia, Thomas H. Evans, commander of a com-
pan}- in said division, and Watson Freeman, marshal of the United
States for the District of Massachusetts, for an assault, batter}-, and
false imprisonment of the plaintiff at Boston on Frida}', the 2d of

June, 1854.

1 " There exists an instructive- anaTogy between the position of persons subject to
military law, and tlie position of the clergy of the Established Church. A clergyman
of the National Church, like a soldier of the National Army, is subject to duties and
to courts to which other Englishmen are not subject. He is bound by restrictions, as
he enjoys privileges peculiar to his class, but the clergy are no more than soldiers ex-
empt from the law of the land. Any deed which would be a crime or a wrong when
done by a layman is a crime or a wrong when don© by a clergjman, and is in either
case dealt with by the ordinarv' tribunals. Moreover, as the common law courts
determine the legal limits to the jurisdiction of courts-martial, so the same courts in
reality determine (subject of course to Acts of Parliament) what are the limits to the
jurisdiction of ecclesiastical courts. The original difficulty, again, of putting the
clergy on the same footing as laymen, was at least as great as that of establishing
the supremacy of the civil power in all matters regarding the army. Each of these
difficulties was met at an earlier date and has been overcome with more completeness
in England than in some other countries. We may plausibly conjecture that this
triumph of law was due to the acknowledged supremacy of the king in Parliament,
which itself was due to the mode in which the king, acting together with the two
Houses, manifestly represented the nation, and therefore was able to wield the whole
moral authority of the State."
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The defendants answered severalh', each den^'ing any part in any

assault on the pluintitf ; Smith also alleging that, apprehending a riot,

he issued a precept, and gave orders to Edniands to aid the police in

keeping the peace of the city ; Edniands that he acted under such pre-

cept and orders ; Evans that he acted under orders of Edmands ; and

Freeman that he acted as marshal, in removing a fugitive from service

to the State whence he fled, under the Act of Congress of 1850, c. GO,

§ 9. 9 U. S. Sts. at Large, 465.

At the trial in tiiis court, at February term, 1855, before Merkick,

J., the evidence introduced b}- the plaintiff tended to prove the follow-

ing facts. On the 24th of Ma}', 1854, Anthony Burns was arrested in

Boston by the United States marshal, at the claim of Thomas Suttle,

as a person held to service or labor under the laws of Virginia, and

brought before Edward G. Loring, a commissioner of the Circuit Court

of the United States, and was afterwards confined b}' the marshal, with

the assistance of a body of United States troops, in the court house in

Boston, and brought before the commissioner from time to time, until

the 2d of June, when the commissioner decided that he should be

delivered to the claimant, and made a certificate under the Act of Con-

gress of 1850, c. 60, § 10, reciting that Sutlle had exhibited to him a

record of a court of the State of Virginia, of the slavery and escape of

Burns, and had proved the identity of Burns, and declaring that the

claimant was authorized to remove him to Virginia. . . .

On the 2d of June, the mayor (as he stated in answer to the plain-

tiff's written interrogatories) gave such directions, verbal and written,

as he thought would best tend to preserve the peace of the city. . . .

General Edmands, after receiving the mayor's note and proclama-

tion, read the latter to his troops, and then, about ten o'clock, marched

tlieni from the Common to Court Square, and afterwards so disposed

them, in conjunction with the city police, as to exclude the public from

Court and State Streets, and allow a free passage for the marshal and

his posse from the court house through those streets to Long Wharf,

and placed lines of sentries at the ends of the streets leading into Court

and State Streets. The police were posted beyond these sentries, some

distance down the cross streets, with orders to every captain of police

to use every possible means to keep the line, but if he found he could

not, to give notice to the police to take care of their own lives, for the

military had orders to fire on the people without notice. . . .

The troops remained at their posts until about three o'clock, when

the marshal and his posse, carrying Burns with them, passed through

Court and State and Commercial Streets, and then down Commerce

Street along the north side of Long Wharf, and placed Burns on a

steamboat lying at T AVharf, which took him out to the United States

revenue cutter, to be taken back to Virginia ; and the troops were

soon afterwards dismissed.

Captain Evans and his company, with muskets loaded with ball,

were posted in Commercial Street^ where it joins Commerce Street,
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and were charged with the duty of keeping Commercial Street clear,

and of guarding the passages down Commerce Street and tlie rear of the

procession. The plaintiff, after Burns had been taken down Long

Wharf, attempted to pass along Commercial Street, but was pushed

back and knocked down b}- the soldiers, and cut over the head by a

commissioned officer, and then taken away b}' the police, the officer,

whom some of the witnesses thought was P>ans, following behind with

sword drawn. He was detained by the police some hours, and then

released. . . .

At the close of the plaintiff's case, the counsel for the mayor and the

two officers moved for a nonsuit, and the counsel for the marshal

moved the judge to instruct the jury that the plaintiff was not entitled

to recover. But the judge, without hearing the plaintiff's counsel on

the motions, and against his protest, reported the evidence in order

that the questions of law arising thereon might be considered by the

whole court.

C. M Ellis, for the plaintiff; E. Choate <& G. S. Hillard, for

Smith, Edmands, and Evans ; J. P. Hale (of New Hampshire) replied.

The decision was made at February term, 1857.

BiGELOw, J. This case presents for the first time to the considera-

tion of the court questions of great interest and importance, arising on

the true construction and practical operation of those provisions of the

statutes, by which authority is given to certain civil officers to call out

the organized militia of the Commonwealth to aid in preserving the

pubHc peace and enforcing the laws. It is obvious that the nature of

the case necessarily leads to an inquir}- into the powers and duties of

magistrates in the exercise of some of their highest functions, and to a

determination of the rights and obligations of citizens, when put to the

severest test to which the}' can be subjected in a well ordered and law-

abiding coramunit}-. It was therefore a wise act of judicial discretion

in the judge who presided at the trial to withdraw the case from the

consideration of the jur}', in order that the legal principles applicable to

the facts proved might be first deliberately settled and adjudicated.

By such a course, the rights of all parties were preserved, and, in the

event of another trial, an intelligent, safe, and impartial verdict ren-

dered more certain.

The provisions of law, on which the defendants Smith, Edmands,

and Evans rely for a justification of the acts of trespass alleged in the

plaintiffs writ, are found in St. 1840, c. 92, establishing the volunteer

militia, §§ 27-29. These are re-enactments of the Rev. Sts. c. 12,

§§ 134-136, with the addition of mayors of cities to the list of civil

officers by whom an armed force may be called out ; and are intended to

prescribe the same mode of calling out the "volunteer militia" in aid

of the civil authorit}', as was provided in the Rev. Sts. for calling out,

in like case, a portion of the entire organized militia of the State. The

aspect in which this case is presented renders it unnecessary to con-

sider in detail the provisions of the Rev. Sts. c. 129, § 5, which are
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applicable onl}- where a tumult or riot actually exists, and a military

force, having been duly called out, is employed in suppressing or dis-

persing it. Such was not the case here. The defendants justify on
the ground, and the evidence tends to prove, that an unlawful assem-

bly or mob was threatened, and that it was in view of the imminent

danger to the public peace, and an anticipated violence and resistance

to the laws, that the acts charged in the declaration were committed.

It is to the rights, powers, and duties of the defendants, acting in

their official capacities in such an exigency, that the whole inquir}'

in the present case is to be limited.

By the sections of St. 1840, c. 92, above cited, it is provided, among
other things, that the mayor of a city, or any other of the civil officers

therein designated, may, in case a "tumult, riot, or mob shall be

threatened, and the fact be made to appear to" him, issue his precept,

the form of which is prescribed by § 27, to call out a division or an}-

smaller body of the volunteer militia " to aid the civil authority in sup-

pressing such violence and supporting the laws." In exercising the

authority thus conferred, the statute makes it the first duty of the

mayor or other magistrate to determine whether the occasion for call-

ing out a military force exists. This depends on a question of fact,

which it is his exclusive duty to determine. If it be made to appear to

him that a tumult or riot is threatened, he may then issue his precept.

He is, in his official capacity, and under the sanction of his oath

of office, to examine and decide this question. This provision of the

statute clearl}- confers a judicial power. Whenever the law vests in an

officer or magistrate a right of judgment, and gives him a discretion to

determine the facts on which such judgment is to be based, he neces-

sarily exercises, within the limits of his jurisdiction, a judicial author-

ity. So long as he acts within the fair scope of this authorit}-, he is

clothed with all the rights and immunities which appertain to judicial

tribunals in the discharge of their appropriate functions. Of these none

is better settled than the wise and salutary rule of law by which all

magistrates and officers, even when exercising a special and limited

jurisdiction, are exempted from liability for their judgments, or acts

done in pursuance of them, if the}' do not exceed their authorit}'

;

although the conclusions to which they arrive are false and erroneous.

The grounds of their judgment cannot be inquired into, nor can they

be held responsible therefor in a civil action. Piper v. Pearson^ 2

Gra^-, 120. Clarke v. May, 2 Gray, 410. This protection and im-

munit}' are essential in order that the administration of justice and the

discharge of important public duties may be impartial, independent,

and uninfluenced by fear of consequences. And they are the necessary

result of the nature of judicial power. It would l)e most unreasonable

and unjust to hold a magistrate liable for the lawful and honest exercise

of that judgment and discretion with which the law invested him, and

which he was bound to use in the discharge of his official duties. Nor
•would there be any security or safeguard to the magistrate or other officer
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against liabilit}', however careful and discreet he might be in exercis-

ing his authority, if his judgments were to be examined into and revised

in ulterior proceedings against him, in the light of subsequent events,

upon new evidence, and with different means of forming conclusions

from those upon which he was called upon to act in the performance of

his duty. Such an ex post facto judgment might be more sound and
wise, but it would not be a just or proper standard b}' which to try the

opinions and conduct of an officer, acting at a diflferent time and under

other circumstances. Especially is this true in a case like tlie one at

bar, where a public officer is compelled to decide and act promptly in a

pressing emergenc}', and without time or opportunity for careful and
deliberate consideration.

If any argument were needed to strengthen this view of the nature

of the power conferred b}' the statute in question, or to show that it is

in accordance with the intent of the legislature in creating that author-

it}- and jurisdiction, it may be found in the fact that the same power is

granted bj' the statute to a court of record sitting within the county, as

is given to the commander in chief and mayors of cities. It is entirely

clear that no liability could attach to the judge of a court for exercising

his authorit}' and judgment in a matter within his jurisdiction ; and it is

equally clear that the same rule must apply to other officers pei'forming

the same duty under the same grant of power.

It follows from these considerations, that the question, whether a riot

was actually threatened, cannot be inquired into in this action. The
judgment of the mayor upon it was conclusive, and having been rightl}'

exercised within the limits of the authorit}' conferred by law, no liabil-

It}' was incurred by him in issuing the precept b^- which the armed force

was called out. Another result also follows as a necessary corollary.

Tlie precept of the mayor was in exact conformit}- to the terms of the

statute. It was, therefore, a warrant regular on its face, issued b}'

a magistrate of competent authority-, within the scope of his jurisdic-

tion. On familiar principles, it affords a complete justification to all

those bound to obey its command, for acts lawfully done b}- them in

pursuance thereof. Fisher v. McG'irr, 1 Graj', 45, 46; Whij)}^!^ v.

Kent, 2 Gray, 413.

The armed force having been legally called out and assembled at the

place designated in the precept of the mavor, for the reason that "a
tumult, riot, or mob was threatened," the important question arises as

to the nature and extent of the authorit}' of the mayor to employ the

force for the prevention or suppression of the apprehended violence.

A satisfactor}' answer to this inquiry is furnished b}' the statute itself,

which expressl}' provides, not only that a military force may be called

out when a riot or tumult exists or is threatened, but declares the pur-

pose for which it may be thus ordered to appear, to be " to aid the

civil authority in suppressing such violence, and supporting the laws."

This clearly includes threatened, as well as existing, violence and
resistance to the laws. When, therefore, it is provided in § 29 that the
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troops assembled in pursuance of a precept issued under § 27 " shall

obej- and execute such orders as the}- may then and there receive

according to law," it is manifest!}- intended to comprehend all neces-

sar}- and proper orders issued by the officers designated in the statute

to effect the purpose for which the military force is called out. If this

purpose be to prevent a riot or other unlawful violence, threatened and
not actually existing, then the civil officers have the right to employ
the troops in all reasonable and proper means to effect this purpose,

and the officers and men composing the armed force are bound to obey

their commands. Indeed it would be little else than absurd to say that

a body of troops miglit be summoned to aid in carrying out an object

distinctly specified in the statute ; but that, when they appeared in pur-

suance of such summons, no one could legally give them an order to

accomplish the purpose for which then- were assembled. The right and
power to call them out for a i)articular purpose carries with it, by neces-

sar}- and reasonable implication, the authority to emplo}- them to

effect that object, and to issue all proper orders and use all reasonable

means tlierefor.

Any other construction of the statute would render its provisions, in

case of a threatened riot or tumult, of no practical utility or advantage.

If no orders could be legall}- issued to the troops, after their assembly'

under the precept of a mayor or other civil officer, until a tumult, or

riot, or other violent resistance to the laws actuall}- existed, it is clear

that they could not be effectually employed in efforts to prevent or sup-

press any anticipated outbreak or disturbance of the public peace.

Nor do we thinly any sound argument against the existence of a right

in the civil officers to issue orders and employ an armed force to pre-

vent a threatened tumult or riot can be drawn from the Rev. Sts. c. 129,

§ 5, wliich provide that, when a riot or tumult actuallj- exists, the

military force called out to aid the civil authority shall, upon their

arrival at the i)lace of such riot or tumult, obey such orders as they

ma}- have received from such officers ; on the contrar}-, the language of

that statute clear!}' implies an authority previously vested in such

officers to give all needful and proper orders to the troops to suppress

the riot. The manifest purpose of that provision was not to confer a

power on the officers named in c. 12, to issue orders to the military

force called out by their authority ; but only to give the same power to

any two of the other officers enumerated in § 1 of c. 129, and by an

express enactment to secure ample protection to the troops against any

personal liability, while engaged in a difficult and perilous duty.

We have no doul)t, tlierefore, that it was clearly within the authority

conferred on the mayor by the statute, to order the troops assembled

by his precept on the 2d of June, 1854, on Boston Common, to repair

thence to any designated portion of the city, there to perform a specific

duty or service by him directed, such as clearing the streets from

crowds, and i)reventing the ingress and egress of persons, if, in his

judgment, it was expedient and necessary for the purpose of suppress-
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ins: a tumult or other unlawful violence and resistance to the laws then

and there threatened. And this is by no means an extraordinary

power. A similar authority, in cases of actual riot or tumult, is vested

in all magistrates and civil officers by the well settled rules of the com-

mon law. 1 Hawk. c. 28, 4, § 11 ; Hex v. Pinney, 5 Car. & P. 254,

258, note; Case of Arms, Pop. 121.

It cannot be urged, as a valid argument against the recognition of

this authorit}' in civil officers, that it is liable to abuse, and may be

made the instrument of oppression. The great security- against its

misuse and perversion is to be found in the discretion, good judgment,

and honesty of purpose of those to whom important public duties are

necessarily intrusted. But the existence of such authority is essential

in a community where the first and most important use of law consists

in preserving and protecting persons and property from unlawful vio-

lence. The same argument would apply with equal, if not greater

force, to the authority clearly given to any two or more of the same

officers, when a riot actually exists, to take life, if in their judgment

necessary, in which case they are by express enactment to "be held

guiltless and fully justified in law." Rev. Sts. c. 129, §§ 5, 6.

But while thus recognizing the authoritj- of civil officers to call out

and use an armed force to aid in suppressing a riot or tumult actually

existing, or preventing one which is threatened, it must be borne in

mind that no power is conferred on the troops, when so assembled, to

act independently of the civil authority. On the contrary', the}- are

called out, in the words of the statute, " to aid the civil authoritj'," not

to usurp its functions, or take its place. They are to act as an armed
police only, subject to the absolute and exclusive control and direction

of the magistrates and other civil officers designated in the statute, as

to the specific duty or service which they are to perform. The statute

does not even enlarge the power of the civil officers by giving them any
military authority; but only places at their disposal, in the exercise of

their appropriate and legal functions, an organized, disciplined, and
equipped body of men, capable of more efficient action in an emer-
gency, and among a multitude, than an ordinary police force. Nor can

the magistrate delegate his authority to the military force which he
summons to his aid, or vest in the military authorities an}' discretion-

ary power to take any steps or do an}- act to prevent or suppress

a mob or riot. Thej' must perform only such service, and render such

aid, as is required by the civil officers. Tiiis is not onl}- essential to

guard against the use of excessive force and the exercise of irrespon-

sible power ; but it is required b}' the fundamental principles of our

Constitution, which provides that "the military power shall always be

held in an exact subordination to the civil authority, and be governed
by it." Declaration of Rights, art. 17. It does not follow from tlii"^.

however, that the military force is to be taken wholly out of the control

of its proper officers. They are to direct its movements in the execu-

tion of the orders given by the civil officers, and to manage the details
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in which a specific service or duty is to be performed. But the service

or dutj' must be first prescribed and designated by the civil authority.

In the present case, therefore, if the division marclied from the

Common, where it was duly assembled, and acting solely under the

proclamation of the mayor, bearing date of June 2d, 1854, addressed to

the citizens of Boston, a copy of which was sent to the major general,

in which it is stated that he and the chief of police are " clothed with

full discretionary powers to sustain the laws of the land ;
" and, b}' vir-

tue of the discretion thus given, proceeded to clear and guard the

streets ; it acted without an}- lawful authority, and the defendants

Smith, Edmands, and Evans are legally responsible to the plaintiff for

anj' act of force or violence committed upon him, in pursuance of their

orders, or in which i\xe\ or either of them participated.

If, however, it shall be made to ai)pear that the act of clearing and

guarding the streets was done in pursuance of a specific order from the

mayor, either verbal or written, to effect that purpose, it would be a

sufficient justification for all the acts of the defendants, which were

reasonable and necessar}' for the performance of this specific duty

;

and the plaintiff cannot recover, unless he can show that the force used

towards him was excessive and unreasonable. Such specific order

may be shown by proof that it was arranged between the mayor and

the major general, that the service of clearing and guarding the streets

was to be performed by the military force on the happening of a certain

specified contingency or event, and that intelligence of the occurrence

of such contingency or event was communicated to the major general

by the mayor, with an order to carry out and perform the specified

duty previously designated and prescribed by him. . . .

Upon the evidence offered by the plaintiff at the trial, there are no

sufficient grounds to authorize a jury to find a verdict against Freeman.

The acts done by him had no other connection with those of the other

defendants, by which the plaintiff alleges he was injured, than neces-

sarily arose from the fact, that the performance of bis official act as

marshal of the United States was the cause or occasion which rendered

it necessary, in the judgment of the mayor, to call out a military force

to prevent a threatened disturbance of the peace. He did not ask for

the aid of any portion of the militia in the service of the process in his

hands ; but, on the contrary, informed the mayor that no such aid was

required. In advising that they should be called out to prevent a i-iot,

he only asked for a legal exercise of the authority vested in the mayor.

His statement that the expenses incurred by calling out the militia

would probably be paid by the President, as thoy afterwards were, was

onl}' a voluntarj' offer to compensate the city for the lawful service of

the military force. He is not shown to have advised or aided in the

commission of any unauthorized or unlawful act b}' which the plaintiff

was injured.

It follows, that the question whether tlie military force was legally

and properly called out cannot be drawn into controversy in this case.
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That was conclusively settled b}' the action of the ma3'or in issuing his

precept according to the provisions of the statute, and therefore the

onl}' questions as to the remaining defendants, Smith, Edmands, and

Evans, are, whether specific orders were given by the mayor for clear^

ing and guarding the streets on the 2d of June, 1854, and if so, whether

any of the defendants acted unreasonably, or exceeded the just limits

of the authority vested in them by law.

Of course, the question whether the acts charged in the declaration

were the result of the orders given for the suppression of a riot, or

were the consequence of a sudden outbreali, in which either of the

defendants acted upon his own responsibilit}', will be open, to be deter-

mined upon the familiar principles applicable to actions of trespass

upon the person. The defendants cannot be held for the unlawful acts

of others, done without their authority-, and not coming within the fair

scope of the orders given by them. The defendants Smith and

Edmands will not be liable to the plaintiff for an}' force and violence

used upon him, beyond that which was necessary to carr}' into effect the

order for clearing and guarding the streets, even if such order was not

legally given, according to the rules and principles above stated. Not
having been present at the alleged assault, the}' cannot be held liable

for any unauthorized violence of their soldiers. The same rule would

apply to Evans, if he did not authorize or participate in the alleged

violence offered to the plaintiff. Case to standfor trial.

A trial was had at February term, 1858, before Merrick, J., and

resulted in a verdict for the defendants.

OPINION OF THE JUSTICES

Of the Supreme Judicial Court of Massachusetts. 1812.

[8 Mass. 547.]

[The Governor and Council of Massachusetts having submitted cer-

tain questions to the Justices of the Supreme Judicial Court of that

State, received in reply the opinion which follows. The questions

were] :
" 1. Whether the commanders-in-chief of the militia of the

several States have a right to determine whether any of the exigencies

contemplated b}'^ the Constitution of the United States exist, so as

to require them to place the militia, or an}' part of it, in the service of

tlie United States, at the request of the President, to be commanded
by him, pursuant to Acts of Congress.

" 2. Whether, when either of the exigencies exist authorizing the

employing of the militia in the service of the United States, the militia

thus employed can be lawfulh' commanded by any officers but of the

militia, except by the President of the United States."
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To his Excellency the Governor, and the Honorable Council of the Commonwealth

of Massachusetts

:

The undersigned, justices of the Supreme Judicial Court, have con-

sidered the several questions proposed by your Excellency and Honors

for their opinion.

By the Constitution of this State, the authority of commanding the

militia of the Commonwealth is vested exclusively in the Governor,

who has all the powers incident to the office of commander-in-chief,

and is to exercise them personally, or by subordinate officers under his

command, agreeably to the rules and regulations of the Constitution

and tlie laws of the land.

Wiiile the Governor of the Commonwealth remained in the exercise

of these powers, the Federal Constitution w-as ratified, b}- which was

vested in the Congress a power to provide for calling forth the militia

to execute the laws of the Union, suppress insurrection, and repel

invasions ; and to provide for governing such part of them as may be

employed in the service of the United States, reserving to the States

respective!}- the appointment of the officers. The Federal Constitution

further provides that the President shall be commander-in-chief of the

Army of the United States, and of the militia of the several States

when called into the actual service of the United States.

On the construction of the Federal and State Constitutions must

depend the answers to the several questions proposed. As the militia

of the several States may be employed in the service of the United

States for the three specific purposes of executing the laws of the

Union, of suppressing insurrections, and repelling invasions, the opinion

of the judges is requested, whether the commanders-in-chief of the

militia of the several States have a right to determine whether any of

the exigencies aforesaid exist, so as to require them to place the militia,

or any part of it, in the service of the United States, at tlie request of

the President, to be commanded by him pursuant to Acts of Congress.

It is the opinion of the undersigned, that this I'ight is vested in the

commanders-in-chief of the militia of the several States.

The Federal Constitution provides, that when either of these exi-

gencies exist, the militia may be employed, pursuant to some Act of

Congress, in the service of the United States ; but no power is given,

either to the President, or to the Congress, to determine that either of

the said exigencies does in fact exist. As this power is not delegated

to the United States by the Federal Constitution, nor prohibited by it

to the States, it is reserved to the States respectively ; and from the

nature of the power, it must be exercised by those, with whom the

States have respectively entrusted the chief command of the militia.

It is the duty of these commanders to execute this important trust

agreeably to the laws of their several States respectively, without

reference to the laws or officers of the United States, in all cases,

except those specially provided for in the Federal Constitution. They

must, therefore, determine when either of the special cases exist, obli-
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ging them to relinquish the execution of this trust, and to render them-

selves and the militia subject to the command of the President.

A different construction, giving to Congress the right to determine

when those special cases exist, authorizing them to call forth the whole

of the militia, and taking them from the commanders-in-chief of the

several States, and subjecting them to the command of the President,

would place all the militia in effect at the will of Congress, and pro-

duce a militar}' consolidation of the States, without any constitutional

remedy, against the intentions of the people, when ratifying the Federal

Constitution. Indeed, since the passing of the Act of Congress of

February 28, 1795, vesting in the President the power of calling forth

the militia, when the exigencies mentioned in the Constitution shall

exist, if the President has the power of determining when those exi-

gencies exist, the militia of the several States is in fact at his com-

mand, and subject to his control.

No inconveniences can reasonably be presumed to result from the

construction, which vests in the commanders-in-chief of the militia in

the several States the right of determining when the exigencies exist,

obliging them to place the militia in the service of the United States.

These exigencies are of such a nature, that the existence of them can

be easily ascertained b}', or made known to the commanders-in-chief of

the militia ; and when ascertained, the public interest will induce a

prompt obedience to the Acts of Congress.

Another question proposed to the consideration of the justices, is,

whether, when either of the exigencies exist, authorizing the employing

of the militia in the service of the United States, the militia thus em-

plo^'ed can be lawfully commanded b}- any officer but of the militia,

except by the President of the United States.

The Federal Constitution declares, that the President shall be the

commander-in-chief of the Arm}- of the United States. He may un-

doubtedly exercise this command by officers of the Army of the United

States, by him commissioned according to law. The President is also

declared to be tlie commander-in-chief of the militia of the several

States, when called into the actual service of the United States. Tlie

officers of the militia are to be appointed by the States ; and the Presi-

dent ma}' exercise his command of the militia by the officers of the

militia duly appointed. But we know of no constitutional provision,

authorizing any officer of the Army of the United States to command
the militia, or authorizing anv officer of the militia to command the

Army of the United States. The Congress may provide laws for the

government of the militia, when in actual service ; but to extend this

power to the placing of thom under the command of an officer, not of

the militia, except the President, would render nugator}' the provision,

that the militia are to have officers appointed by the States.

The union of the militia in the actual service of the United States,

with the troops of the United States, so as to form one armv, seems to

be a case not provided for or contemplated in the Constitution. It is
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therefore not within our department to determine on whom the com-

mand would devolve on such an emergenc}', in the absence of the Presi-

dent. Whether one officer, either of the militia, or of the Army of the

United States, to be settled according to military rank, should com-
mand the whole ; whether the corps must be commanded by their

respective officers, acting in concert as allied forces ; or what other

expedient should be adopted, are questions to be answered b}- others.

The undersigned regret, that the distance of the other justices [Jus-

tices Sedgwick and Thatcher] of the Supreme Judicial Court renders

it impracticable to obtain theii' opinions seasonably upon the questions

submitted.

(Signed) Theop. Parsons.

Samuel Sewall.
Isaac Parker.

MARTIN V. MOTT.

Supreme Court of the United States. 1827.

[12 Wheat. 19.] i

The Attorney-General and Coxe, for t^e plaintiff in error ; D. T.

Ogden, for the defendant in error.

Story, J. This is a writ of error to- the judgment of the Court for

the Trial of Impeachments and the Correction of Errors of the State

of New York, being the highest court of that State, and is brought

here in virtue of the 25th section of the Judiciary' Act of 1789, ch. 20.

The original action was a replevin for certain goods and chattels, to

which tlie original defendant put in an avowry, and to that avowry

there was a demurrer, assigning nineteen distinct and special causes of

demurrer. Upon a joinder in demurrer, the Supreme Court of the State

gave judgment against the avowant ; and that judgment was affirmed by

the High Court to which the present writ of error is addressed.

The avowr}', in substance, asserts a justification of the taking of the

goods and chattels to satisfj'^ a fine and forfeiture imposed upon the

original plaintiff b}' a court-martial, for a failure to enter the service of

the United States as a militia-man, when thereto required by the Presi-

dent of the United States, in pursuance of the Act of the 28th of

February, 1795, ch. 101. It is argued that this avowry is defective,

both in substance and form ; and it will be our business to discuss the

most material of these objections ; and as to others, of which no par-

ticular notice is taken, it is to be understood that the court are of opin-

ion that they are either unfounded in fact or in law, and do not require

any separate examination.

For the more clear and exact consideration of the subject, it may be

^ The statement of facts is omitted.— Ed.
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necessary to refer to the Constitution of the United States, and some
of the provisions of the Act of 1795. The Constitution declares that

Congress shall have power " to provide for calling forth the militia,

to execute the laws of the Union, suppress insurrections, and repel

invasions;" and also "to provide for organizing, arming, and disci-

plining the militia, and for governing such part of them as may be em-

ployed in the service of the United vStates." In pursuance of this

authority, the Act of 1795 has provided, " that whenever the United

States shall be invaded, or be in imminent danger of invasion from any

foreign nation or Indian tribe, it shall be lawful for the President of the

United States to call forth such number of the militia of the State or

States most convenient to the place of danger, or scene of action, as

he may judge necessary to repel such invasion, and to issue his order

for that purpose to such officer or officers of the militia as he shall

think proper." And like provisions are made for the other cases stated

in the Constitution. It has not been denied here that the Act of 1795 is

within the constitutional authority of Congress, or that Congress may
not lawfully provide for cases of imminent danger of invasion, as well

as for cases where an invasion has actually taken place. In our opinion

there is no ground for a doubt on this point, even if it had been relied on,

for the power to provide for repelling invasions includes the power to

provide against the attempt and danger of invasion, as the necessary

and proper means to effectuate the object. One of the best means to

repel invasion is to provide the requisite force for action before the

invader himself has reached the soil.

The power thus confided by Congress to the President, is, doubtless,

of a very high and delicate nature. A free people are naturally jealous

of the exercise of military power ; and the power to call the militia into

actual service is certainly felt to be one of no ordinary magnitude. But it

is not a power which can be executed without a correspondent respon-

sibility. It is, in its terms, a limited power, confined to cases of actual

invasion, or of imminent danger of invasion. If it be a limited power,
the question arises, by whom is the exigency to be judged of and de-

cided ? Is the President the sole and exclusive judge whether the exi-

gency has arisen, or is it to be considered as an open question, upon
which every officer to whom the orders of the President are addressed,

may decide for himself, and equall}- open to be contested b}' every

militia-man who shall refuse to obe}- the orders of the President? We
are all of the opinion that the anthorit}- to decide whether the exigency

has arisen belongs exclusively to the President, and that his decision is

conclusive upon all other persons. We think that this construction neces-

sarily results from the nature of the power itself, and from the manifest

object contemplated by the Act of Congress. The power itself is to be

exercised upon sudden emergencies, upon great occasions of state, and
under circumstances which may be vital to the existence of the Union.
A prompt and unhesitating obedience to orders is indispensable to the

complete attainment of the object. The service is a military service,
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and the command of a military nature ; and in such cases, every dela}',

and ever}- obstacle to an efficient and immediate compliance, necessaril}'^

tend to jeopard the public interests. While subordinate officers or

soldiers are pausing to consider whether the}' ought to obe}', or are

scrupulously' weighing the evidence of the facts upon which the com-
mander-in-chief exercises the right to demand Uieir services, the hostile

enterprise may be accomplished without the means of resistance. If

" the power of regulating the militia, and of commanding its services in

times of insurrection and invasion, are (as it has been emphatically said

they are) natural incidents to the duties of superintending the common
defence, and of watching over the internal peace of the confederac}'

"

(" The Federalist," No. 29), these powers must be so construed as to the

modes of their exercise as not to defeat the great end in view. If a

superior officer has a right to contest the orders of the President upon
his own doubts as to the exigenc}' having arisen, it must be equalU' the

right of ever}' inferior officer and soldier ; and any act done by any per-

son in furtherance of such orders would subject him to responsibility in

a civil suit, in which his defence must finally rest upon his ability to

establish the facts by competent proofs. Such a course would be sub-

versive of all discipline, and expose the best-disposed officers to the

chances of ruinous litigation. Besides, in many instances, the evi-

dence upon which the President might decide that there is imminent

danger of invasion, might be of a nature not constituting strict tech-

nical proof, or the disclosure of the evidence might reveal important

secrets of state, which the public interest, and even safety, might im-

periously demand to be kept in concealment.

If we look at the language of the Act of 1795, every conclusion

drawn from the nature of the power itself is strongly fortified. The
words are, " whenever the United States shall be invaded, or be in

imminent danger of invasion, &c., it shall be lawful for the President,

&c. , to call forth such number of the militia, &c., as he may judge

necessary to repel such invasion." The power itself is confided to the

Executive of the Union, to him who is, by the Constitution, " the com-

mander-in-chief of the militia, when called into the actual service of the

United States," whose duty it is to " take care that the laws be faith-

fully executed," and whose responsibility for an honest discharge of his

official obligations is secured by the highest sanctions. He is neces-

sarily constituted the judge of the existence of the exigency in the first

instance, and is bound to act according to his belief of the facts. If he

does so act, and decides to call forth the militia, his orders for this

purpose are in strict conformity with the provisions of the law ; and it

would seem to follow as a necessary consequence that every act done

by a subordinate officer, in obedience to such orders, is equally justi-

fiable. The law contemplates that, under such circumstances, orders

shall be given to carry the power into eflTect ; and it cannot therefore

be a correct inference that any otiier person has a just right to disobey

them. The law does not provide for any appeal from the judgment of
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the President, or for any right in subordinate officers to review his de-

cision, and in effect defeat it. Whenever a statute gives a discretionary

power to any person, to be exercised b}* him upon his own opinion of

certain facts, it is a sound rule of construction that the statute consti-

tutes him the sole and exclusive judge of the existence of those facts.

And, in the present case, we are all of opinion that such is the true

construction of the Act of 1795. It is no answer that such a power

may be abused, for there is no power which is not susceptible of abuse.

The remedy for this, as well as for all other official misconduct, if it

should occur, is to be found in the Constitution itself. In a free gov-

ernment, the danger must be remote, since in addition to the high

qualities which the Executive must be presumed to possess, of public

virtue, and honest devotion to the public interests, the frequenc}' of

elections, and the watchfulness of the representatives of the nation,

carry with them all the checks which can be useful to guard against

usurpation or wanton tyrann}'.

This doctrine has not been seriously contested upon the present occa-

sion. It was indeed maintained and approved b}- the Supreme Court of

New York, in the case of Vcuulerheyden v. Young, 11 Johns. Rep. 150,

where the reasons in support of it were most ably expounded by Mr.

Justice Spencer, in delivering the opinion of the court.

But it is now contended, as it was contended in that case, that not-

withstanding the judgment of the President is conclusive as to the

existence of the exigency, and ma}' be given in evidence as conclusive

proof thereof, yet that the avowny is fatally defective, because it omits

to aver that the fact did exist. The argument is that the power con-

fided to the President is a limited power, and can be exercised only in

the cases pointed out in the statute, and therefore it is necessary to

aver the facts which bring the exercise within the purview of the stat-

ute. In short, the same principles are sought to be applied to the

delegation and exercise of this power intrusted to the Executive of the

nation for great political purposes, as might be applied to the humblest

officer in the government, acting upon the most narrow and special au-

thority'. It is the opinion of the court tliat this oV)jection cannot be

maintained. When the President exercises an authority confided to

him by law, the presumption is that it is exercised in pursuance of law.

Every public officer is presumed to act in obedience to his duty, until

the contrary- is shown ; and, a fortiori, this presumption ought to be

favorabl}' applied to the chief magistrate of the Union. It is not neces-

sary to aver that the act which he ma}' rightfully do was so done. If the

fact of the existence of the exigency were averred, it would be travers-

able, and of course might be passed upon by a jur}' ; and thus the

legalit}' of the orders of the President would depend, not on his own
judgment of the facts, but upon the finding of those facts upon the

proofs submitted to a jury. This view of the objection is precisely the

same which was acted upon by the Supreme Court of New York, in

the case already referred to, and, in the opinion of this court, with

entire legal correctness. ...
VOL. II. — 70
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Upon the whole, it is the opinion of the court that the judgment of

the Court for the Ti-ial of Impeachments and the Coirection of Errors

ought to be reversed, and that the cause be remanded to the same

court, with directions to caus^ a judgment to be entered upon the

pleadings in favor of the avowant.

OPINION OF THE JUSTICES

Of the Supreme Judicial Court of Massachusetts. 1859.

[14 Gray, 614.] i

On the 13th of December, 1859, it was ordered by the Governor and

Council that the opinion of the justices of the Supreme Judicial Court

be required upon the following questions :
—

"Whether the Legislature of this Commonwealth can constitution-

ally provide for the enrolment in the militia of any person, other than

those enumerated in the Act of Congress approved May 8th, 1792, en-

titled ' an Act more effectually to provide for the national defence by

establishing an uniform militia throughout the United States ' ?

" Whether the aforesaid Act of Congress, as to all matters therein

provided for, and except as amended by subsequent Acts, has such

force in this Commonwealth, independently of, or notwithstanding any

State legislation, that all officers under the State government, civil and

military, are bound by its provisions?"

The undersigned, justices of the Supreme Judicial Court, having

considered the above stated interrogatories, propounded to them by the

Governor and Council, do hereby, in answer thereto, respectfully sub-

mit the following opinion :
—

We are first, as preliminary to any direct answer to the inquiries, to

consider what the militia was, as understood in the Constitution and

laws, both of this Commonwealth and of the United States. It was an

institution, not only theoretically known, but practically adopted and

carried into effect, in all the colonies and provinces before the Revolu-

tion, and even before the formation of a Congress for any purpose.

The utility and capabilities of this institution for military purposes had

been put to a severe test by the events of the Revolution, and were

well understood before either of these Constitutions was adopted.

Prior to the Revolution, the establishment and control of this insti-

tution wa^ within the jurisdiction of the respective Colonial and Pro-

vincial governments, because these were the only local governments

acting directly upon the rights and interests of the inhabitants within

their respective territorial limits. It was constituted by designating,

1 Compare Houston v. Moore, 5 W^heat. 1 (1820). —Ed.
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setting apart, and putting in militar}- arra}-, under suitable military

officers, all the able-bodied male inhabitants of the province, with

certain specified exceptions, and was held in readiness upon certain

exigencies, and in the manner provided by law, to act under military

orders as a military armed force. It was the constituting of a citizen

soldier}', in contradistinction to a regular or standing arm}'. Such

iiaving been the jurisdiction of the several Provincial governments, it

naturally devolved upon the respective State governments after the

Declaration of Independence, and during the earlier years of the revo-

lutionary war. During that period, all were acting under the articles

of confederation, which was rather a league between the States for

mutual defence, than a government acting directly upon the people of

those States.

The Constitution of Massachusetts was adopted and went into opera-

tion in 1780. It recognized tlie militia as an essential department of

the constitution of its government, and provided for the enrolment of

the men, the appointment of the officers, their duties and powers, with

all the details to give efficienc}' to this cherished arm of defence, and
declaring its proper subordination to the civil power. It also, in the

Declaration of Rights, distinctly declared the right of the people to

bear arms. But this Constitution, recognizing the existence of the

articles of confederation between the States, and the powers thereby

vested in the Congress of the United States, and possibl}' anticipating

important changes therein, reserved from the State government all

powers then vested, or which might afterwards be constitutionally

vested, in Congress.

Several j'ears afterwards, in 1789, the Constitution of the United

States, having been adopted b}- the required number of States, includ-

ing Massachusetts, went into operation, and became the law of the

land. This system was founded upon an entirely different principle

from that of the confederation. Instead of a league among sovereign

States, it was a government formed by the people, and to the extent

of the enumerated subjects, the jurisdiction of which was confided to

and vested in the general government, acting directl}' upon the people.

" We the people," are the authors and constituents ; and " in order to

form a more perfect union " was the declared purpose of the constitu-

tion of a general government.

It was a bold, wise, and successful attempt to place the people under
two distinct governments, each sovereign and independent within its

own sphere of action, and dividing the jurisdiction between them, not

by territorial limits, and not by the relation of superior and subordi-

nate, but classifying the subjects of government and designating those

over which each has entire and independent jurisdiction. This object

the Constitution of the United States proposed to accomplish b}- a spe-

cific enumeration of those subjects of general concern in which all

have a general interest, and to the defence and protection of which the

undivided force of all the States could be brought promptly and
directly to bear.
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Some of these were our relations with foreign powers,— war and

peace, treaties, foreign commerce and commerce amongst the several

States, with others specifically enumerated ; leaving to the several

States their full jurisdiction over rights of person and property, and, in

fact, over all other subjects of legislation, not thus vested in the

general government. All powers of government, therefore, legislative,

executive, and judicial, necessary to the full and entire administration

of government over these enumerated subjects, and all powers neces-

sarily incident thereto, are vested in the general government ; and all

other powers, expressly as well as by implication, are reserved to the

States.

This brief and comprehensive view of the nature and character of the

government of the United States, we think, is not inappropriate to this

discussion, because it follows as a necessary consequence that, so far as

the government of the United States has jurisdiction over any subject,

and acts thereon within the scope of its authority, it must necessarily

be paramount, and must render nugatory all legislation b^' any State,

which is repugnant to and inconsistent with it. There may, perhaps,

in some few cases, be a concurrent jurisdiction, as in case of direct

taxation of the same person and property ; but until it shall practically'

extend to a case where there ma}' be an actual interference, by seizing

the same property at the same time, the exercise of the powers by the

one is not, in its necessary effect, exclusive of the exercise of a like

power by the other ; but in such case they are not repugnant. That

one must be so paramount, to prevent constant collision, is obvious
;

and, accordingly, the Constitution expressly provides that the Consti-

tution and all laws and treaties, made in pursuance of its authority,

shall be the supreme law of the land.

Assuming that such was the manifest object of the people of the

United States, and of the several States respectively, in establishing

the two distinct governments in each State, we proceed to the more

direct consideration of the questions propounded.

The establishment of a militia was manifestly intended to be effected

by arranging the able-bodied men in each and all the States in

military array, arming and placing them under suitable officers, but

without forming them into a regular standing army, to be ready as the

exigency should require, to defend and protect the rights of all, whether

placed under the administration of the local or general government, to

be called out by either in the manner and for the purposes determined

by the Constitution and laws of either. It was one and the same

militia, for both purposes, under one uniform organization and disci-

pline, and to be commanded by the same officers. Were it otherwise,

were the general and the State governments to have their own militia,

tlie results would have been that there would be, within the bosom

of each State, a large embodied military force, not by its organization

amenable to the laws or subject to the orders of the State government

;

and also a similar force, on which the general government would have
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no right to call for aid, to repel invasion, suppress insurrection, or

execute the laws ; a state of things, not only rendering each to a great

extent inefficient and powerless, but also entirely destructive of that

harmony and union which were intended to characterize tlie combined
action of both governments. We find, therefore, that the functions of

both are called into activit}' in constituting this militarj- force and
carrying it into practical operation.

The Constitution of the United States having charged the general

government with the administration of the foreign relations of the

whole Union, and the military defence of the whole, provides (art. 1,

§ 8), "The Congress shall have power to provide for calling forth the

militia to execute the laws of the Union, suppress insurrections, and
repel invasion ; to provide for organizing, arming, and disciplining the

militia, and for governing such part of them as may be emplo3ed in

the service of the United States, reserving to the States respectively

the appointment of the officers, and the authority of training the militia

according to the discipline prescribed by Congress."

"Organizing" obviously includes the power of determining who shall

compose the body known as the militia. The general principle is, that

a militia shall consist of the able-bodied male citizens. But this de-

scription is too vague and indefinite to be laid down as a practical rule

;

it requires a provision of positive law to ascertain the exact age, which

shall be deemed neither too young nor too old to come within the

description. One body of legislators might think the suitable ages

would be from 18 to 45, others from 16 to 30 or 40, others from 20 to

50. Here the power is given to the general government to fix the age
precisely, and thereby to put an end to doubt and uncertainty ; and the

power to determine who shall compose the militia, when executed,

equally determines who shall not be embraced in it, because all not

selected are necessarily excluded.

The question upon the construction of this provision of the Consti-

tution is, whether this power to determine who shall compose the

militia is exclusive. And we are of opinion that it is. A power,
when vested in the general government, is not only exclusive when it

is so declared in terms, or when the State is prohibited from the exer-

cise of the like power, but also when the exercise of the same power by
the State is superseded and necessarily impracticable and impossible

after its exercise by the general government. For instance, when the

general government have exercised their power to establish a uniform
system of bankruptcy, that is, laws for sequestering and administering

the estate of a living insolvent debtor ; when one set of commissioners
and assignees of such estate have taken possession of property with

power to sell and dispose of it, and distribute the proceeds ; another

set of officers, under another law, cannot take and dispose of the same
property. The one power is necessarily repugnant to the other ; if one
is paramount, the other is void. We think the present case is similar.

The general government having authority to determine who shall and
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who may not compose the militia, and having so determined, the State

government has no legal authority to prescribe a different enrolment.

This power was early carried into execution by the Act of Congress

of Ma}', 1792, being an "Act more effectually to provide for the

national defence by establishing an uniform militia throughout the

United States." This Act specially directs who shall be, and by neces-

sary implication, who may not be enrolled in the militia. Tliis is

strengthened by a provision that each State may b}- law exempt per-

sons embraced in the class for enrolment, according as the peculiar

form and particular organization of its separate government ma}'

require ; but there is no such provision for adding to the class to

be enrolled.

We are therefore of opinion that the legislature of this Common-
wealth cannot constitutionally provide for the enrolment in the militia

of any persons other than those enumerated in the Act of Congress of

May, 1792, hereinbefore cited.

We do not intend, by^the foregoing opinion, to exclude the exist-

ence of a power in the State to provide by law for arming and equip-

ping other bodies of men, for special service of keeping guard, and

making defence, under special exigencies, or otherwise, in any case not

coming within the prohibition of that clause in the Constitution, art. 1,

§ 10, which withholds from the State the power to " keep troops ;

" but

such bodies, however armed or organized, could not be deemed any

part of " the militia," as contemplated and understood in the Constitu-

tion and laws of Massachusetts and of the United States, and, as we
understand, in the question propounded for our consideration.

Nor is this question, in our opinion, affected by the second article of

the amendments of the Constitution, of tlie following tenor: "A well

regulated militia being necessary to the security of a free State, the

right of the people to keep and bear arms shall not be infringed."

This, like similar provisions in our own Declaration of Rights, de-

clares a great general right, leaving it for other more specific constitu-

tional provision or to legislation to provide for the preservation and

practical security of such right, and for influencing and governing the

judgment and conscience of all legislators and magistrates, who are

thus required to recognize and respect such rights.

In answer to the second question proposed, we are of opinion that

the Act of Congress above cited, as to all matters therein provided for,

except so far as it may have been changed by subsequent Acts, has

such force in this Commonwealth, independently of, and notwithstand-

ing any State legislation, that all officers under the State government,

civil and military, are bound by its provisions.

Lemuel Shaw,
Theron Metcalf,

George T. Bigelow,

Pliny Merrick,

Ebenezer R. Hoar.
Boston, December 23, 1859.
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TARBLE'S CASE.

Supreme Court of the United States. 1871.

[13 Wall. 397.]

Error to the Supreme Court of Wisconsin.

This was a proceeding on habeas corpus for the discharge of one

Edward Tarble, held in the custody of a recruiting officer of the United

States as an enlisted soldier, on the alleged ground that he was a minor,

under the age of eighteen years at the time of his enlistment, and that

he enlisted without the consent of his father.

The writ was issued on the 10th of August, 1869, by a court commis-

sioner of Dane County, Wisconsin, an officer authorized by the laws of

that State to issue the writ of habeas corpus upon the petition of parties

imprisoned or restrained of their liberty, or of persons on their behalf.

It was issued in this case upon the petition of the father of Tarble, in

which he alleged that his son, who had enlisted under the name of

Frank Brown, was confined and restrained of his liberty by Lieutenant

Stone, of the United States array, in the city of Madison, in that State

and count}' ; that the cause of his confinement and restraint was that he

had, on the 20th of the preceding Jul}', enlisted, and been mustered into

the militar}' service of the United States ; that he was under the age of

eighteen years at the time of such enlistment ; that the same was made
without the knowledge, cohsent, or approval of the petitioner ; and

was, therefore, as the petitioner was advised and believed, illegal;

and that the petitioner was lawfully' entitled to the custod}', care,

and services of his son. . . .

The commissioner, after argument, held that the prisoner was

illegally imprisoned and detained b}- Lieutenant Stone, and com-

manded that officer forthwith to discharge him from custody.

Afterwards, in September of the same 3'ear, that officer applied to

the Supreme Court of the State for a certiorari, setting forth in his

application the proceedings before the commissioner and his ruling

thereon. The certiorari was allowed, and in obedience to it the pro-

ceedings had before the commissioner were returned to the Supreme
Court. These proceedings consisted of the petition for the writ, the

return of the officer, the reph' of the petitioner, and the testimony,

documentary and parol, produced before the commissioner.

Upon these proceedings the case was dul\' argued before the Su-

preme Court, and in April, 1870, that tribunal pronounced its judg-

ment, affirming the order of the commissioner discharging the prisoner.

This judgment was now before this court for examination on writ of

error prosecuted b}' the United States. . . .

Mr. B. H. Bristorv., Solicitor-General, for the United States.

Mr. Justice Field, after stating the case, delivered the opinion of

the court, as follows :—
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The important question is presented b}- this case, whether a State

court commissioner has jurisdiction, upon habeas corpus, to inquire

into the validity of the enlistment of soldiers into the military service

of the United States, and to discharge them from such service when,

in his judgment, their enlistment has not been made in conformity' with

the laws of the United States. The question presented may be more

generally stated thus : Whether any judicial officer of a State has juris-

diction to issue a writ of habeas corpus^ or to continue proceedings

under the writ when issued, for the discharge of a person held under

the authority, or claim and color of the authority, of the United States,

by an officer of that government. For it is evident, if such jurisdiction

may be exercised b^' any judicial officer of a State, it may be exercised

b}' the court commissioner within the county for which he is appointed
;

and if it may be exercised with reference to soldiers detained in the

militar}- service of the United States, whose enlistment is alleged to

have been illegally made, it may be exercised with reference to persons

employed in any other department of the public service when their illegal

detention is asserted. It may be exercised in all cases where parties

are held under the authority of the United States, whenever the in«

validity of the exercise of that authority is affirmed. The jurisdiction,

if it exist at all, can only be limited in its application by the legislative

power of the State. It ma}' even reach to parties imprisoned under

sentence of the national courts, after regular indictment, trial, and con-

viction, for offences against the laws of the United States. As we read

the opinion of the Supreme Court of Wisconsin in this case, this is the

claim of authority asserted by that tribunal for itself and for the judicial

officers of that State. It does, indeed, disclaim any right of either to

interfere with parties in custody, under judicial sentence, when the

national court pronouncing sentence had jurisdiction to try and punish

the offenders, but it asserts, at the same time, for itself and for each of

those officers, the right to determine, upon habeas corpus, in all cases,

whether that court ever had such jurisdiction. . . .

It is in the consideration of this distinct and independent character of

the government of the United States, from that of the government of the

several States, that the solution of the question presented in this case,

and in similar cases, must be found. There are within the territorial

limits of each State two governments, restricted in their spheres of

action, but independent of each other, and supreme within their re-

spective spheres. Each has its separate departments ; each has its dis-

tinct laws, and each has its own tribunals for their enforcement. Neither

government can intrude within the jurisdiction, or authorize any inter-

ference therein hy its judicial officers with the action of the other.

The two governments in each State stand in their respective spheres of

action in the same independent relation to each other, except in one

particular, that they would if their authority embraced distinct terri-

tories. That particular consists in the supremacy of the authority of

the United States when any conflict arises between the two govern-

\
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ments. The Constitution and the laws passed in pursuance of it, are

declared b}' the Constitution itself to be the supreme law of the land,

and the judges of every State are bound thereby, " anything in the Con-

stitution or laws of any State to the contrary notwithstanding." When-
ever, therefore, any conflict arises between the enactments of the two

sovereignties, or in the enforcement of their asserted authorities, those

of the national government must have supremac}' until the validity of

the different enactments and authorities can be finally determined b}'

the tribunals of the United States. This temporary supremac}" until

judicial decision by the national tribunals, and the ultimate determina-

tion of the conflict b}' such decision, are essential to the preservation of

order and peace, and the avoidance of forcible collision between the two

governments. "The Constitution," as said by Mr. Chief Justice

Tanev, "was not framed mereh- to guard the States against danger

from abroad, but chiefly to secure union and harmony at home ; and

to accomplish this end it was deemed necessary, when the Constitution

was framed, that many of the rights of sovereignty which the States

then possessed should be ceded to the general government ; and that

in the sphere of action assigned to it, it should be supreme and strong

enough to execute its own laws by its own tribunals, without interrup-

tion from a State, or from State authorities." And the judicial power

conferred extends to all cases arising under the Constitution, and thus

embraces every legislative Act of Congress, whether passed in pursu-

ance of it, or in disregard of its provisions. The Constitution is under

the view of the tribunals of the United States when an}' Act of Congress

is brought before them for consideration.

Such being the distinct and independent character of the two govern-

ments, within their respective spheres of action, it follows that neither

can intrude with its judicial process into the domain of the other, except

so far as such intrusion may be necessar}' on the part of the national

government to preserve its rightful supremacy in cases of conflict of

authority. In their laws, and mode of enforcement, neither is respon-

sible to the other. How their respective laws shall be enacted ; how
they shall be carried into execution ; and in what tribunals, or by what

oflScers ; and how mucli discretion, or whether any at all shall be vested

in their ofliicers, are matters subject to their own control, and in the

regulation of which neither can interfere with the other.

Now, among the powers assigned to the national government, is the

power "to raise and support armies," and the power " to provide for

the government and regulation of the land and naval forces." The
execution of these powers falls within the line of its duties ; and its

control over the subject is plenar}- and exclusive. It can determine,

without question from anj- State authorit}-, how the armies shall be

raised, whether b}- voluntary enlistment or forced draft, the age at

which the soldier shall be received, and the period for which he shall

be taken, the compensation he shall be allowed, and the service to

which he shall be assigned. And it can provide the rules for the gov-
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ernment and regulation of the forces after the}' are raised, define

what shall constitute inilltar}' offences, and prescribe their punishment.

No interference with the execution of this power of the national govern-

ment in the formation, organization, and government of its armies b}'

any State officials could be permitted w'ithout greatly impairing the

efficiency, if it did not utterly destro}', this branch of the public ser-

vice. Probabl}' in ever}' county and city in the several States there are

one or more officers authorized by law to issue writs of habeas corpus

on behalf of persons alleged to be illegally restrained of their liberty

;

and if soldiers could be taken from the army of the United States, and

the validity of their enlistment inquired into by any one of these officers,

such proceeding could be taken by all of them, and no movement could

be made by the national troops without their commanders being sub-

jected to constant annoyance and embarrassment from this source.

The experience of tlie late Rebellion has shown us that, in times of

great popular excitement, there may be found in every State large

numbers ready and anxious to embarrass the operations of the gov-

erninent, and easily persuaded to believe every step taken for the

enforcement of its authority illegal and void. Power to issue writs

of habeas corpus for the discharge of soldiers in the military service, in

tlie hands of parties thus disposed, might be used, and often would be

used, to the great detriment of the public service. In many exigencies

the measures of the national government might in this way be entirely

bereft of their efficacy and value. An appeal in such cases to this

court, to correct the erroneous action of these officers, would afford no

adequate remedy. Proceedings on habeas corpus are summary, and

the delay incident to bringing the decision of a State officer, through

the highest tribunal of tlie State, to this court for review, would neces-

sarily occupy years, and in the mean time, where the soldier was dis-

charged, the mischief would be accomplished. It is manifest that the

powers of the national government could not be exercised with energy

and efficiency at all times, if its acts could be interfered witli and con-

trolled for any period by officers or tribunals of another sovereignty.

It is true similar embarrassment might sometimes be occasioned,

though in a less degree, by the exercise of the authority to issue the

writ possessed by judicial officers of the United States, but the ability

to provide a speedy remedy for any inconvenience following from this

source would always exist with the national legislature.

State judges and State courts, authorized by laws of their States to

issue writs of habeas corpus, have undoubtedly a right to issue the writ

in any case where a party is alleged to be illegally confined within their

limits, unless it appear upon his application that he is confined under

the authority, or claim and color of the authority, of the United States,

by an officer of that government. If such fact appear upon the appli-

cation the writ should be refused. If it do not appear, the judge or

court issuing the writ has a right to inquire into the cause of imprison-

ment, and ascertain by what authority the person is held within the



CHAP. XII.] tarble's case. 2303

limits of the State ; and it is the duty of the marshal, or other officer

having the custody of the prisoner, to give, by a proper return, infor-

mation in this respect. His return should be sufficient, in its detail of

facts, to show distinctly' that the imprisonment is under the authority-, or

claim and color of the authorit}-, of the United States, and to exclude

the suspicion of imposition or oppression on his part. And the process

or orders, under which the prisoner is held, should be produced with the

return and submitted to inspection, in order that the court or judge

issuing the writ ma}' see that the prisoner is held b\' the officer, in good
faith, under the authority, or claim and color of the authority, of

the United States, and not under the mere pretence of having such

authorit}'.

This right to inquire by process of habeas corpus, and the duty of the

officer to make a return, " grows necessarily," says Mr. Chief Justice

Taney, " out of the complex character of our government and the exist-

ence of two distinct and separate sovereignties within the same territorial

space, each of them restricted in its power, and each within its sphere

of action, prescribed b}- the Constitution of the United States, independ-

ent of the other. But, after the return is made, and the State judge

or court judicialh' apprised that the party is in custod}' under the au-

thority of the United States, the}' can proceed no further. They then

know that the prisoner is within the dominion and jurisdiction of an-

other government, and that neither the writ of habeas corpus nor an}'

other process issued under State authority can pass over the line of

division between the two sovereignties. He is then within the dominion
and exclusive jurisdiction of the United States. If he has committed an
offence against their laws, their tribunals alone can punish him. If he

is wrongfully imprisoned, their judicial tribunals can release him and
afford him redress."

Some attempt has been made in adjudications, to which our attention

has been called, to limit the decision of this court in Ableman v. Booths
and The United States v. Booth, to cases where a prisoner is held in

custody under undisputed lawful authority of the United States, as

distinguished from his imprisonment under claim and color of such
authority. But it is evident that the decision does not admit of any
such limitation. It would have been unnecessary to enforce, by any-

extended reasoning, such as the Chief Justice uses, the position that

when it appeared to the judge or officer issuing the writ, that the pris-

oner was held under undisputed lawful authority, he should proceed no
further. No Federal judge even could, in such case, release the party
from imprisonment, except upon bail when that was allowable. The
detention being by admitted lawful authority, no judge could set the

prisoner at liberty, except in that way, at any stnge of the proceeding.

All that is meant by the language used is, that the State judge or State

court should proceed no further when it appears, from the application

of the party, or the return made, that the prisoner is held by an officer

of the United States under what, in truth, purports to be the authority of
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the United Stktes ; that is, an authority, the validit}' of which is to be

determined b}' the Constitution and laws of the United States. If a

party thus held be illegally imprisoned it is for the courts or judicial

officers of the United States, and those courts or officers alone, to grant

him release.

This limitation upon the power of State tribunals and State officers

furnishes no just ground to apprehend that the libertj- of the citizen

will thereby be endangered. The United States are as much interested

in protecting the citizen from illegal restraint under their authority, as

the several States are to protect him from the like restraint under their

authorit}', and are no more likely to tolerate an}' oppression. Their

courts and judicial officers are clothed with the power to issue the writ

of habeas corpus in all cases, where a party is illegall}' restrained of his

liberty b}- an officer of the United States, whether such illegality' consist

in the character of the process, the authority of the officer, or the in-

validity of the law under which he is held. And there is no just rea-

son to believe that they will exhibit an}' hesitation to exert their power,

when it is properly invoked. Certainh' there can be no ground for sup-

posing that their action will be less prompt and efficient in such cases

than would be that of State tribunals and State officers. In the flatter

of Severy, 4 Clifford ; In the 3Iatter of lieeler, Hempstead, 306.

It follows, from the views we have expressed, that the court commis-

sioner of Dane County was without jurisdiction to issue the writ of

habeas corpus for the di&charge of the prisoner in this case, it appear-

ing, upon the application presented to him for the writ,, that the prisoner

was held by an officer of the United States, under claim and color of the

authorit}' of the United States, as an enlisted soldier mustered into the

militar}' service of the national government ; and the same information

was imparted to the commissioner by the return of the officer. The
commissioner was, both by the application for the writ and the return

to it, apprised that the prisoner was within the dominion and jurisdic-

tion of another government, and that no writ of habeas corpus issued

by him could pass over the line which divided the two sovereignties.

The conclusion we have reached renders it unnecessary to consider

how far the declaration of the prisoner as to his age, in the oath of

enlistment, is to be deemed conclusive evidence on that point on the

return to the writ. Judgment reversed.

The Chief Justice, dissenting. I cannot concur in the opinion just

read. I have no doubt of the right of a State court to inquire into the

jurisdiction of a Federal court upon habeas corpus, and to discharge when
satisfied that the petitioner for the wiit is restrained of libert}" b}' the

sentence of a court without jurisdiction. If it errs in deciding the ques-

tion of jurisdiction, the error must be corrected in the mode prescribed

by the 25th section of the Judiciary Act ; not by denial of the right to

make inquir}'.

I have still less doubt, if possible, that a writ of habeas corpus may
issue from a State court to inquire into the validity of imprisonment or
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detention, without the sentence of any court whatever, by an officer of

the United States. The State court ma}- err ; and if it does, the error

ma\' be corrected here. The mode has been prescribed and should be

followed.

To den}' the right of State courts to issue the writ, or, what amounts

to the same thing, to concede the right to issue and to deny the right to

adjudicate, is to deny the right to protect the citizen b}' habeas corpus

against arbitrar}' imprisonment in a large class of cases ; and, I am
thoroughl}' persuaded, was never within the contemplation of the Con-

vention which framed, or the people who adopted, the Constitution.

That instrument expressl}' declares that " the privilege of the writ of

habeas corinis shall not be suspended, unless when, in case of rebellion

or invasion, the public safety may require it."

TYLER V. POMEROY et al.

Sdpreme Judicial Court of Massachusetts. 1864.

[8 Allen, 480.]

ToRT against the selectmen of Washington and two other persons, to

recover damages for an assault and battery upon, and an unlawful arrest

and imprisonment of, the plaintiff. The defence was that the plaintiff en-

listed as a volunteer in the military service of the United States, as one
of the quota of the town of Washington ; that the selectmen duly re-

ceived him as such ; that they used no coercion upon the plaintiff; and
that if an arrest of the plaintiff by either of the defendants should be
proved, it was made under the authority of the selectmen, as special

recruiting officers. ...
The judge instructed the jury that, upon the evidence, the defendants

had no lawful authority to use force upon the plaintiff, in order to take

him to camp. . . .

The jury returned a verdict for the plaintiff, with $150.87 damages
;

and the defendants alleged exceptions.

J. M. Barker (J. D. Colt & C. N. Emerson with him), for the de-

fendants.

H. L. Dawes (M. Wilcox with him), for the plaintiff.

Grat, J. Questions of the lawfulness of acts done under color of
military authority, in time of war, are among the most delicate and
important that can come before a court of justice, whose duty it is

equally to maintain the rightful powers of the government and to guard
the subject against unlawful violence. But when the decision becomes
necessary to the determination of the rights of the parties in a judicial

proceeding, they must be treated in the same manner as any other ques-

tion of law. . . .
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Was the plaintiff, then, at the time of the acts of which he complains,

a soldier? The words " enlist" and " enlistment," in the law, as in

common usage, may signify either the complete fact of entering into

the military service, or the first step taken by the recruit towards that

end. If this ambiguity is not borne in mind, the consideration of

this matter may degenerate iuto a dispute about words. Tlie question

before us is no ordinary one of the force, construction, or validity of a

contract — whether the plaintiff has made an agreement and broken it,

and is liable in damages for the breach ; but of a change of status—
whether by signing a particular paper, or by any otlier act, the plaintiff

has changed his condition, given up some of the rights of a private citi-

;5en, and become amenable to military discipline. It becomes neces-

sary', therefore, to ascertain the boundary l^etween the civil and mihtary.

states, and to inquire what acts, b}- the principles of the common law or

the American constitutions, or b}' express provision of statute, are re-

quired to change a citizen into a soldier. By tracing the history of

the mode of enlisting soldiers under tlie law of England, out of which

our law grew, we shall be enabled more satisfactorily to answer this

question.

In the reigns of Edward I. and Edward II., soldiers for foreign wars

were obtained for the most part, either by calling out the king's feudal

tenants by knight service, or b}' compulsor}' levies under a claim of

prerogative. But the feudal service could not be required for more

than forty days out of the realm, and was thus useless for prolonged

wars upon the Continent ; and compulsory levies without consent of

Parliament were forbidden, as contrary to the common law, l)y the Sts.

of 1 Edw. III., St. 2, c. 5, and 25 Edw. III., St. 5, c. 8. Edward III.,

therefore, during his wars with France, raised most of his armies under

a system which had been introduced in some degree in the reign of

Edward I., and continued in use until that of Henry VIII., by which

nobles, knights, or military leaders covenanted with the king to serve

him in war for such a time with so man}' men, whose wages they re-

ceived from the king, and who covenanted in turn with their leaders

and received their wages from them, and were mustered before the

king's commissioners, and their names recorded. 1 Rot. Pari. 163 6,

164 a. 2 lb. 62 b, 63 a, 108 &, 329 a. Cotton Ab. Rec. 10, 11, 24, 35,

439, 440. St. 5 Rich. II., St. 1, c. 10. 3 Selden's Works, 1957. Co.

Litt. 68 6-71 a, and Hargrave's notes. 2 Inst. 528, 529. 3 Inst. 86.

1 Hale, P. C. 672, 673, 677. 1 Hallam's Middle Ages, c. 2, part 2

(10th ed.), 260-265. 2 Hallam's Const. Hist. Eng. c. 9 (7th ed.)

129-133.

By the law of England during the same period, upon certificate of

a captain that any of his soldiers, after receiving wages of the king

through him for foreign military service, would not go, writs issued out

of chancery to the sheriffs or to sergeants at arms to arrest such soldiers

and bring them into the chancer}' or before the king in council. See in

the Register the writ De arrestando ipsxim qui pecuniam recepit ad pro-

I
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ficlscendum in ohsequium regis et non est profectxts, and the writ Ad ca-

piendum conductos ad projiciscendum in ohsequium, qui capAis vadiis ad

dictum ohsequium venire non curaverint. Reg. Brev. 24, 191. " And'
this," says Lord Coke, in his eoramentaiy on Magna Charta, " is lex

terrce. by process of law, pro defensione regis et regni.'^ 2 Inst. 53.

Both of these writs were founded upon the soldier's having once actually

submitted himself to his military leader, and alleged that he had re-

ceived from his leader the king's mone}-. The statement, therefore, of

Lord Coke, in his Fourth Institute, that the writ Ad capiendum con-

ductos ad proficiscendum lies b}' the common law " if any soldier have

covenanted to serve the king in his war, and appear not at the time

and place appointed," which at first sight might seem to imply that

receipt of wages was unnecessary to fix the militar}' character, must on

the contrary be deemed to assume the payment of money as essential to

bind the contract. 4 Inst. 128, 129.

The practice of enlisting soldiers in this manner was recognized, and

the departure from their captains, without license from them, of soldiers

who had thus received part of their wages, " and so have mustered and

been entered of record the king's soldiers before his commissioners, for

such terras for which their masters have indented," declared felony, by

St. 18 Hen. VL c 19. The St. of 7 Hen. VII. c. 1, extended this to

" an}' soldier, being no captain immediately retained with the king,

which hereafter shall be in wages and retained, or take an}- prest, to

serve the king upon the sea, or upon the land beyond the sea," to

which the St. of 3 Hen. VIII. c. 5, § 2, by inserting " or " between

"land" and " beyond," added within the realm; and also substituted

" license of the king's lieutenant there " for that of the captain of the

soldiers. Resolves concerning Soldiers, Hutton, 135. The St. of 18

Hen. VI. was declared by St. 5 Eliz. c. 5, § 18 (or § 27), to extend to

all mariners and gunners " having taken prest or wages " to serve the

Crown upon the sea. All these statutes required actual receipt of money
by the soldiers, as well as departure from their captains, to constitute

desertion. But the St. of 2 & 3 Edw. VI. c. 2 (repealed by St. 1 Mary,

e. 1 , and revived by St. 4 «fe 5 P. «fe M. c. 3), punished desertion by any
soldier " serving the king in his wars."

In the reign of Elizal)eth, after the mode of raising soldiei^s through

indenture with their captains had fallen into disuse, all the judges of

England held that the St. of Edw. VI. applied only to soldiers who had

served in actual war; but that soldiers who had been pressed (prest, in

the original Law French) and taken wages to serve against the Irish

rebels, and were on the way towanls Ireland, and before they actually

served in the war, departed from their captains without license, were

guilty of felony under the Sts. of Hen. VII. and Hen. VHI. ; and ac-

cording to this opinion many soldiers were condemned and executed.

Case of Soldiers, 2 Anderson, 151 ; s. c. 6 Co. 27 a.

It appears from these reports that the soldiers in question had been

impressed to serve. Lord Hale was of opinion Uiatprest^ as applied in
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these statutes to the mone}' received, did not necessarily imply that the

service was compulsory; but that "in truth it was imprest money,
^rcestitiutn, or tlie earnest of the contract between the king b}' the cap-

tain and soldiers." 1 Hale P. C. 675, 677. And he was clear that, in

order to make a felony under the Sts. of Hen. VH., Hen. VIH., and
Eliz., it must be alleged and proved, "1. That either they received

wages, or took prest to serve the king upon sea or land ; 2. That he

that thus imprested them was commissioned b3' the king so to imprest

them." lb. 679. In those times, much weight was given to the pay-

ment of part of the consideration money of any agreement by way of

earnest to bind the bargain, a vestige of which is still found in the pro-

vision of the statute of frauds concerning the sale of goods of consider-

able value without a written memorandum, which has come down to us

from the English statute passed in the reign of Charles II., in the framing

of which Lord Hale is said to have taken part.

The decision of the judges in the reign of Elizabeth upon the statutes

of soldiers is further explained b3- an opinion given by their successors

to Charles I. upon the question whether soldiers were guilt}- of felon}'

under the Sts. of Hen. VII. and Hen. VIII., who had taken pay, and

(as stated in the report b}' one of the judges) been enrolled, or (as an-

other has it) made an agreement witli the deputj-lieutenant that a cer-

tain conductor should lead them to the place of rendezvous, and were

accordingly delivered to the conductor to be brought to the sea side,

and then withdrew themselves and ran awa}' without license. A ma-
jority' of the judges (Hutton, Croke, and Yelverton, dissenting) were

of opinion that such a conductor, although holding no militar}' rank,

was a captain within these statutes. It may well be doubted whether

this was not too harsh a construction ; and the opinion of the judges of

that reign in favor of the Crown against the subject is not of the highest

authority, especially with such a weighty dissent. But the deputy-lieu-

tenant here mentioned was "the king's lieutenant" mentioned in the

St. of Hen. VIII. above cited, perhaps the lord lieutenant of the count}',

in either aspect a purely military officer. 2 Hallam's Const. Hist. Eng.

c. 9 (7th ed.), 134. And even those twelve judges " unanimously agreed,

that if one takes press money, and when he should be delivered over he

withdraw himself, this is not felony, although he is hired and retained

to serve." Resolves concerning Soldiers, Hutton, 134 ; s. c. Cro. Car.

71. This opinion puts it beyond doubt that soldiers must have both

received money and come under actual command of a leader, to warrant

their punishment as deserters under those statutes. And Judge Jenkins

says, " It seems that these statutes are only a declaration of the common
law." Jenk. 271.

As lately as the reign of Charles II., the greatest lawyers in England

overlooked the distinction between martial and military law— between

the military rule, not limited to the army, which prevails in time of war,

when the civil laws have lost their force, and the military discipline,

necessary to the government of an army at all times ; and punishment
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b}' military authorit}' in time of peace, even of the king's soldiers, was

liardi}- allowed. 1 Hale's Hist. Com. Law (5th ed.), 54, 56, Ekins

V. Newman. T. Jones, 147. James II. indeed established articles of

war for the government of his troops. 14 Law Mag. 4. But he was

obliged to resort to the courts of law and the statutes already cited for

the punishment of deserters ; aiid this at a time when he could and did

arbitrarily remove half of the judges of the King's Bench for refusing to

order a deserter thus convicted in one count}' to be illegally executed in

anotlier. The King v. Beal, 3 Mod. 124 ; s. c. nom. The King v. Dale,

2 Show. 511 ; s. c. 12 Howell's State Trials, 262, note.

After the accession of William and Mar\', a standing army being found

necessary, Parliament retained the control of it by establishing it for

only a year at a time ; and these annual acts first made mutiny and

desertion punishable at the sentence of a court-martial in time of peace,

and are therefore known as the Mutiny Acts. The earliest of these was

limited to persons " being in their majesties' service in the army, and

being mustered and in pay as an officer or soldier." St. 1 W. & M.

c. 5, § 2. This clause was re-enacted in the same form, thus requiring

both mustering and pa}' to constitute the militarv character, until early

in the following reign, when cither was made sufficient, and the Act ex-

tended to "ever}' person being in her Majesty's service in the army, or

mustered or 1 1 pay as an officer, or listed or in pay as a soldier." Sts.

6 Anne, c. 18 (often cited as 5 & 6 Anne, c. 16), § 2 ; 7 Anne, c. 4.

But witliin five years after the passage of the first Mutiny Act, a sec-

tion was inserted providing that no person should be " esteemed a listed

soldier, or be subject to any of the pains or penalties of this Act, or any

other penalty for his behavior as a soldier," unless he should before a

civil magistrate " declare his free consent to be listed or mustered as a

soldier, before he should be listed or mustered or inserted on any mus-

ter roll of a regiment, troop, or company." St. 5 & 6 W. & M. c. 15,

§ 2. And the law of England has since by similar provisions required

either enlistment by a military officer, with full opportunity to reconsider

and retract, in the case of a soldier, or actually being mustered or com-
missioned in the case of an officer, to subject either to military discipline

;

allowing, however, the alternative of being in pay to avoid the necessity

of discussing the nature of the engagement or mode of contracting it.

See Methuen v. Martin, Sayer, 107 ; -Grant v. Gould, 2 H. Bl. 103,

104; 1 McArthur on Courts Martial, 195, 196; Bradley v. Art/mr,

4 B. & C. 308; Walton v. Garin, 16 Q. B. 48; Thomson's Military

Forces of Great Britain, 92, & seq. That the original enlistment of a

recruit, or payment of money to him, must be made by some person

having the necessary military authority, in order to justify forcibly re-

straining him, is shown by the case in which a drummer, who had no

lawful power to enlist recruits, upon being urged by a man to enlist

him, gave him a shilling for that purpose ; the man afterwards at-

tempted to escape, and was opposed by the drummer and a private

soldier with him, and the latter stabbed one who was assisting the

VOL. II. — 71
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escape ; and the twelve judges held that he was liable to indictment for

wilful stabbing. Bex v. Zongden, Russ. & %. 228.

The articles of war, reported by a committee of which Adams and

Jefferson were members, and established by the Congress of the Con-

federation in 1776, within three months after the Declaration of Amer-

ican Independence, substantially adopted the provisions of the English

Mutiny Acts ; and required every recruit to be enlisted by a military

officer and taken before a civil magistrate and there have the articles

of war read to him and take the oath of allegiance and service
;
yet

allowed the receipt of pay from the government to be conclusive evi-

dence of enlistment; and declared that " all officers and soldiers who,

having received pa}', or having been duly enlisted in the service of the

United States, shall be convicted of having deserted tlie same, shall

suffer death or such other punishment as b}' sentence of a court-martial

shall be inflicted;" and that these articles "are to be read every two

months at the head of every regiment, troop, or company, mustered or

to be mustered in the service of the United States ; and are to be duly

observed and exactly obeyed by all officers and soldiers who are or

shall be in the said service." Articles of War of September 20, 1776,

§ 3, art. 1 ; § 6, art. 1 ; § 18, art. 1 ; 2 Journals of Congress, 367, 369,

380. 3 John Adams's Works, 83, 84.

After all powers of war and peace had been granted by the Consti-

tution to the national government, the Congress of the United. States

established similar articles. U. S. St. 1806, c. 20, arts. 10, 20, 101,

2 U. S. Sts. at Large, 361, 362, 371. The oath was permitted, by the

St. of 180G, to be taken before the judge advocate, and by the St. of

1861, c. 42, § 11, before any commissioned officer of the army. 12

U. S. Sts. at Large, 289. Taking the recruit before the civil magis-

trate is thus dispensed with, but his engagement with a military officer

is essential.

It was argued that the tenth article of war, which provides that

" every non-commissioned officer or soldier who shall enlist himself

in the service of the United States," shall have the articles of war read

and the oath administered to him, shows that the oath can be adminis-

tered to none but soldiers, and therefore the recruit must be a soldier

before the oath could be administered to him. But it might equally

well be contended that the nse of the words " every soldier who shall

enlist himself," instead of "shall have enlisted himself," shows that

he must be a soldier before he enlists. The description of the re-

cruit as a " non-commissioned officer or soldier" in this article is not

intended to denote what he is already, but what he will be when his en-

listment is complete.

A statute was passed near the close of the last war with England,

authorizing recruiting officers of the army to enlist any one between the

ages of eighteen and fifty years, "which enlistment shall be absolute

and binding upon all persons under the age of twent3'-one years as well

as upon persons of full age, such recruiting officers having complied
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with all tlie regulations of the law regulating the recruiting service."

U. S. St. 1814, sess. 3, c. 10, 3 U. S. Sts. at Large, 146. That statute

did not undertake to fix wliat should constitute an enlistment, but re-

ferred for that to the previous laws. The object of the provision just

quoted was simply to enable minors to be held like persons of full age
;

and the statute has always been considered as having been repealed by

the Act passed at the same session, fixing the military peace establish-

ment of the United States. U. S. St. 1815, c. 79, lb. 225. JEx 2^(^>'i&

Kimhall, 9 Law Reporter, 502, 503.

In addition to the power to raise, support, and regulate armies, Con-

gress is vested by tlie Constitution with authority' to provide for organiz-

ing, arming, and disciplining the militia, for calling them into the service

of the United States to execute the laws of the Union, to suppress in-

surrections and repel invasions, and for governing them when employed

in the national service. Under this power to organize, Congress has

the exclusive power of determining who shall constitute the militia

;

and all persons coming within the class defined b}' Congress are mem-
bers of the militia, without any act of their own. Opinion of Justices,

14 Gray, 614. Commonwealth v. Gushing, 11 Mass. 71. Whitmore
V. Sanborn, 8 Greenl. 310, U. S. St. 1862, c. 201, 12 U. S. Sts. at

Large, 597. Signing an enlistment list is not required to make them
mililia, and does no more than ascertain the particular compan}' in

which they shall serve, and perhaps estop the signers to claim exemp-

tion afterwards. Decisions or statutes, like those cited b}' the defend-

ant^, that such a signing is evidence of enlistment in a volunteer militia

company, have therefore no bearing upon the question of what consti-

tutes a soldier of the United States. Hullen v. Baker, 8 Greenl. 391.

Gen. Sts. c. 13, § 18.

A nearer analogy may be found in the entry of the militia into the

service of the Union, when called out by Congress. This is well settled

by the decisions of the Supreme Court of the United States to be upon
their arrival at the place of rendezvous, and not before. Houston
V. Moore, 5 Wheat. 20, 36, 53, 61. Martin v. 3Iott, 12 Wheat. 15.

Some of the reasons given by the justices apply with great force to the

case before us. " The arrival of the militia at the place of rendezvous,"

said Mr. Justice Washington, "• is the terminus a quo the service, the

pa}', and sul)jection to the articles of war are to commence and continue.

If the service, in particular, is to continue for a certain length of time

from a certain daj-, it would seem to follow, almost conclusively, that the

service commenced on that, and not on some prior day." 5 Wheat. 20.

Mr. Justice Story added, '' It would seem almost absurd to sa}- that those

men, who have performed no actual service, are yet to receive pay

;

that the}' are ' employed,' when the}' refuse to be employed in the pub-

lic service ; that they are ' acting ' in conjunction with the regular forces

or otherwise, when they are not embodied to act at all ; or that they are

subject to the articles of war as troops organized and employed in the

public service, when they have utterly disclaimed all military organiza-
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lion aud obedience, Tliere are the strongest reasons to believe that b}'

emplojment ' in the service,' or, as it is sometimes expressed, ' in the

actual service ' of the United States, something more must be done
than a mere calling fortli of the mihtia ; that it includes some act of

organization, mustering, or marching, done or recognized." lb. 63.

Attorney-General Legare, in an opinion to the Secretary of War in

1841, on the payment of the Florida militia, expressed like views, say-

ing, "It is onl}' when caUed out into actual service that the militia are

subjected to the exclusive control of the Federal authorities. Until

detachments from it have been actuall3' mustered, to be subjected in a

solemn and authentic form to the articles of war, as in the parallel case

of voluntary enlistment, the body of the people, armed and disciplined

in self-defence (for that is the definition of the militia), stand in all

respects upon the same footing as in an}- other of their great political

relations. Nor will anything short of this formal dedication, so to

express it, of portions of it to military responsibilities, and actual

embodying of them into masses, under the rules and regulations of

war, constitute them a part of the Federal army." 3 Opinions of

Attorneys-General, 691.

The standing army of the United States has always been inconsider-

able in number, and the policy of the government has not favored sud-

den inci'ease and decrease of the regular forces. The power of calling

ont the militia has been exercised for short periods, both in order to

avoid unnecessaril}' disturbing the usual occupations of the citizens, and

because the militia were unfitted for long service. Congress, therefere,

whenever there has been need of an unusuallv large militar}- force, has

resorted to an intermediate method of obtaining soldiers, b}' authorizing

the President to accept the services of volunteers, either for a particular

war, or for a period estimated bj' the probable duration of hostilities.

The government thus appeals directl}' to the patriotism of the people,

rol3'ing upon the fundamental principle of society, the mutual obligation

of protection and support, wliich is expressed in the simplest words and

the closest connection in our own Declaration of Rights. " Each indi-

vidual of the society has a right to be protected by it in the enjo}--

ment of life, liberty, and propert}', according to standing laws. He is

obliged, consequentl}', to contribute his share to the expense of this

protection ; to give his personal service, or an equivalent, when neces-

sary." Declaration of Rights, art. 10.

In providing for calling out volunteers, Congress has usually lodged

the appointment of officers of the regiments and companies, where the

Constitution left the appointment of militia officers, with the States.

One exception to this course is to be found during the last war with

England, when Congress at first authorized the President to accept of

" companies of volunteers, either of artillery, cavalry, or infantry, who
may associate themselves for the service," who should be armed and

equipped at the expense of the United States " after they shall be

called into the service," and their officers appointed according to Stale

i

I

i



CHAP. XII.] TYLER V. POMEROY ET AL. 2313,

laws ; and who should be bound to continue in the service for the term

of twelve months after they should '' arrive at the place of rendezvous,

unless sooner discharged ; and, when called into the service and while

remaining there," should be under the same rules and regulations and

be entitled to the same pay as the regular troops of the United States.

U. S. St. 1812, c. 21, 2 U. S. Sts. at Large, 676. Six months after-

wards Congress by a supplemental Act provided that the President

might appoint and commission the officers, " provided that prior to the

issuing of such commissions the volunteers aforesaid shall have signed

an enrolment binding themselves to service, conformably to the pro-

visions of the Act to which this is a supplement." U. S. St. 1812,

c. 138, lb. 785. But there is nothing in that Act to show that those

volunteers, before they had assembled at the place of rendezvous, or

the officers appointed by the President had assumed command of them,

were to be treated as soldiers subject to military discipline.

During the war with Mexico the President was authorized to accept

the services of volunteers, ''to serve twelve months after they shall

have arrived at ttie place of rendezvous, or to the end of the war, unless

sooner discharged, according to the time for which they shall have been

mustered into the service," who, " when mustered into the service, shall

be armed at the expense of the United States," and, " when called into

actual service, and while remaining therein, be subject to the rules and

articles of war," and be accepted by the President in companies, bat-

talions, squadrons, or regiments, with officers appointed according to

the laws of the States. The same Act provided that " whenever the

militia or volunteers are. called and received into the service of the

United States, under the provisions of this Act, the}' shall have

the same pay and allowances." U. S. St. 1846, c. 16, 9 U. S. Sts. at

Large, 9, 10. And Congress afterwards made provision for refunding

to " States, counties, corporations, or individuals, either acting with

or without the authority of anv State," the amount of any necessary or

proper expenses incurred in organizing, subsisting, and transporting

volunteers, " previous to their being mustered and received into the

service of the United States during the present war." U. S. St. 1848,

c. 60, lb. 236.

Upon the breaking out of the existing rebellion the President sum-

moned Congress together, and called out the militia first, and then

volunteers to serve for a period of three 3'ears, unless sooner discharged,

and '' to be mustered into the service as infantry and cavalr}'." Procla-

mations of April loth and May 3d, 1861, 12 U. S. Sts. at Large, Ap-
pendix. Congress, upon assembling, ratified the acts of the President;

authorized him to accept the services of volunteers, for any time not

exceeding three years nor less than six months, in such numbers from

each State as he might determine, and to form them into regiments,

the officers of which should be appointed by the governors of the States
;

and enacted that these volunteers should be " mustered into the service

for three j-ears " or " during the war," be subject to the rules and regu-
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lations governing the arm}- of the United States, and be upon the same
footing in all I'espects with similar corps of the regular army. U. S.

Sts. 18G1, cc. 9, 17, 34, lb. 268, 274, 279. Provision was also made
for the pa3-ment of " all volunteers mustered into the service of the

United States," from the time of their organization and acceptance as

companies by the governors of the States. U. S. Sts. 1861, cc. 16, 63.

lb. 274, 326.

By an Act of Februar}' 13th, 1862, " no person under the age of

eighteen shall be mustered into the United States service ;
" and " no

volunteers or militia from any State or Territory shall be mustered into

the service of the United States on any terms or conditions confining

their service to the limits of said State or territory," with certain

exceptions in Maryland and Missouri. U. S. St. 1862, c. 25, §§ 2, 3.

lb. 339.

On the 21st of June, 1862, Congress resolved that " every soldier

who hereafter enlists, either in the regular army or the volunteers, for

three years or during the war, ma}' receive his first month's pay in

advance, upon the mustering of his company into the service of the

United States, or after he shall have been mustered into and joined a

regiment already in the service." U. S. Res. 37. lb. 620. The order

of the War Department under this resolution, together with a like

order oflTering payment of a portion of the bounty allowed by law
" upon the mustering of the regiment to which such recruits belong

into the service of the United States," were set forth in the gov-

ernor's proclamation of July 2d, 1862, which is annexed to the bill

of exceptions.

By the army regulations, " when volunteers are to be mustered into

the service of the United States, they will at the same time be minutely

examined by the surgeon and assistant surgeon of the regiment ;
" and

" no volunteer will be mustered into the service who is unable to speak

. the English language." Revised Army Regulations of 1861, §§ 1666,

1670.

All these Acts of the national legislature and executive look to the

mustering of the volunteers into the service of the United States as the

beginning of their military condition. Some of them use, as synonymous

with " mustered," the words "received into the service," or "called

into service," which last, as applied to tiie similar case of militia, had

received the highest judicial exposition in the case of Houston v.

Moore^ above cited. There are many later public Acts to the same

effect. But we have confined our citations to those preceding the call

of July, 1862, under which the defendants acted.

It was argued, upon the etymological derivation of the word "mus-

ter" from the Latin monstrare, "to show," that "mustering" was

only showing that the persons mustered were at the time of the muster

in the service, and that " mustering into the service " was only the first

time they were mustered after being in the service. But although the

word " muster" by itself may doubtless be applied to a parade of sol-
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diers already enrolled, armed, and trained, the addition of the preposi-

tion of motion removes all ambiguity, and " mustering into the service,"

or " mustering in," clearly implies that the persons mustered are not

alread}' in the service.

The action of the selectmen of Washington toward the plaintiff was

founded on an entire misapprehension of the nature of their powers and
duties. The appeal of the President was made through the governor

of Massachusetts, as the chief executive authority of the Commonwealth,
for its quota or proportion of men, the mode of raising which was left to

him. He proceeded to organize a system by which the patriotism of

the people might promptly and effectivelj' meet the President's call.

But that call was for volunteers, and to be responded to voluntarily.

The President commissioned no military officers to obtain reciuits ; the

militia organization of the State was unsuitable, as had in fact been as-

sumed in the ver^' call for volunteers ; and new regiments were needed,

of which no officers had yet been appointed, as well as men to fill up the

ranks of old regiments. The whole Commonwealth had long been divided

into cities and towns, the officers of which, chosen annually by the peo-

ple, were well known and trusted by them. To these officers the governor
appealed. They held no military commission, the}- were subject to no
military discipline, and clothed with no militar}' authority. They were
called upon simply as representatives of their fellow-citizens, to excite

and assist them in the performance of the patriotic duty of uniting in

the active support of the government of the country. They were to

explain to them the nature of the service to be undertaken, obtain their

promises to engage therein, show them the way to the rendezvous, and
pa}' their expenses thither. . . .

An examination of the position in which the plaintiff stood leads to

the same conclusion. Congress had authorized the enlistment of volun-

teers for no longer term than three years. U. S. St. 1861, c. 9. The
only act done by the plaintiff toward entering the service was to sign an
agreement " to serve for a period of three years from the date of being
mustered into the service, in accordance with the Act " just referred to.

He never agreed to enter the service or become a soldier immediately.
He never submitted himself to, nor contracted any engagement with,

any military officer. He never received any money from any officer,

military or civil, of the State or nation; nor any rations, uniform, arms,
or equipments. He never was examined by a surgeon, nor took any
oath, nor was mustered into the service. And he never actually served
as a soldier. But when called upon by the selectmen to go to the ren-

dezvous, he absolutely refused to do so, and was by them forcibly taken
to the camp of rendezvous and delivered to the commandant, who im-

prisoned him in the guard tent for some days ; and immediately upon
being released he brought this action against the selectmen and their

assistants to recover damages for his arrest and imprisonment.
After the fullest consideration, we are unanimous in tlie opinion that

the plaintiff was not a soldier, nor subject to any military authority or
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discipline as such. The statutes and orders ah'eady cited seem to as-

sume the mustering of a recruit into the service as the point at which

the right to exercise military restraint over him is intended to begin.

We are not, however, prepared to say that actual submission as a sol-

dier to a commissioned officer would not be of itself sufficient. Still

less would we be understood as intimating that a recruit of full age,

W'ho had actually served, or received money from the government, could

be allowed to dispute the regularity or completeness of his enlistment.

But we can have no doubt that the mere signing of a paper in the hands

of a municipal officer, containing a promise to serve from a future day,

to be fixed only by the performance of a distinct act, is not sufficient to

change the state of a citizen into that of a soldier. . . .

The plaintiff not being a soldier nor subject to military discipline, the

justification of the defendants fails, and they are liable in this action.

KNEEDLER v. LANE et al. SMITH v. LANE et al.

NICKELS V. LEHMAN et al.

Supreme Court of Pennsylvania. 1863.

[45 Pa. 238.] i

George M. Wharton and Charles Ingersoll, for complainants.

There being a disagreement in the court, the judges delivered sep-

arate opinions at Pittsburgh, on Monday, the 9th of November, 1863,

as follows :
—

LowRiE, C. J. These are three bills in equity, wherein the plaintiffs

claim relief against the defendants, who, acting under the Act of Con-

gress of the 3d March last, well known as the Conscription Act, claim

to coerce the plaintiffs to enter the army of the United States as drafted

soldiers. The claim of the plaintiffs is founded on the objection that

that Act is unconstitutional. The question is raised by a motion for a

preliminary injunction, and might liave been heard by a single judge.

But at the request of our brother AYoodward, who allowed the motion,

and on account of the great importance of the question, we all agreed

•to sit together at the argument. But we are very sorry that we are

left to consider the subject without the aid of an argument on behalf of

the government, by the proper legal officers of the government having

deemed it their duty not to appear. . . . Our appeal is to the Consti-

tution, a written standard, adopted by us all, sworn to by many of us,

and obligatory on all who exercise the rights of citizenship under it,

until they can secure its alteration in a regular and peaceable way. By

that standaid alone can we try this Act. Is it authorized by the Federal

Constitution ?

1 The statement of facts is omitted. — Ed.
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That Constitution, adopting our historical experience, recognizes two

sorts of military land forces, — the militia and the army, sometimes

called the regular, and sometimes the standing array, — and delegates

to Congress power "to raise and support armies," and "to provide

for calling forth the militia to execute the laws of the Union, suppress

insurrections, and repel invasions." But though this Act of Congress

is intended to provide means for suppressing the rebellion, yet it is ap-

parent that it is not founded on the power of "'calling forth the militia,"

for those who are drafted under it have not been armed, organized, and

disciplined under the militia law, and are not called forth as militia

under State officers, as the Constitution requires. Art. 1, 8, 16.

It is therefore only upon the power to raise armies that this Act can

be founded, and as this power is undisputed, the question is made to

turn on the ancillary power to pass " all laws which shall be necessary

and proper" for that purpose. Art. 1, 8, 18. It is therefore a ques-

tion of the mode of exercising the power of raising armies. Is it ad-

missible to call forced I'ecruiting a " necessary and proper" mode of

exercising this power?

The fact of rebellion would not seem to make it so, because the in-

adequac}' or insufficiency of the permanent and active forces of the gov-

ernment for such a case is expressly provided for b}' the power to call

forth the usually dormant force, the militia ; and that therefore is the

onl}- remedy allowed, at least until it has been fully tried and failed,

according to the maxims expressio unius est exchisio alterius, and ex-

pressum facit cessare taciturn. No other mode can be necessary and

proper so long as a provided mode remains untried ; and the force of

these maxims is increased by the express provision of the Constitution,

that powers not granted are reserved, and none shall be implied from

the enumeration of those which are reserved. Amendments 9, 10. A
granted remedy for a given case would therefore seem to exclude all

ungranted ones. Or, to say the least, the militia not having been called

forth, it does not and cannot appear that another mode is necessary for

suppressing the rebellion.

And it seems ver}' obvious that a departure from the constitutional

mode cannot be considered necessary because of any defect in the or-

ganization of the militia, for Congress has always had authorit}' to cor-

rect this, and it cannot possibly found new powers in its own neglect of

dut}'. Most of the presidents have repeatedly called the attention of

Congress to this subject, and 3'et it has never been adequately attended

to. I do not know wh}' it might not have been performed since this

rebellion commenced, and yet I do not know that it could.

Though, therefore, this Act was passed to provide means for sup-

pressing the rebellion, yet the authority to pass it does not depend on
the fact of rebellion. That fact authorizes forced levies of the militia

under their own State officers, but not for the regular army.

But it is not important that Congress may have assigned an insuffi-

cient reason for the law. If it may pass such a law for any reason, we
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must sustain it for that reason. The question, then, is, may Congress,

independent of the fact of rebellion or invasion, make forced levies in

order to recruit the regular army ?

If it may, it may do so even when no war exists or threatens, and

make this the regular mode of recruiting ; it may disregard all consider-

ations of age, occupation, profession, and official station ; it may take

our governors, legislators, heads of State departments, judges, sheriffs,

and all infei-ior officers, and all our clerg}' and public teachers, and

leave the State entirely disorganized ; it may admit no binding rule of

equalit}' or proportion for the protection of individuals. States, and sec-

tions. In all other matters of allowed forced contribution to the Union,

duties, imposts, excises, and direct taxes, and organizing and training

the militia, the rule of uniformity, equalit}-, or proportion is fixed in

the Constitution. It could not be so in calling out the militia, because

the emergency of rebellion or invasion does not alwa\s allow of this.

But for the recruiting of the army no such reason exists, and yet,

contrary to the rule of other cases, if it may be recruited by force, we

find no regulation or limitation of the exercise of the power, so as to

prevent it from being arbitrary- and partial, and hence we infer that

such a mode of raising armies was not thought of, and was not granted.

If any such mode had been in the intention of the fathers of the Consti-

tution, they would certainly have subjected it to some rule of equality

or proportion, and to some restriction in favor of State rights, as they

have done in other cases of compulsor}' contrilnitions to Federal neces-

sities. We are forbidden by the Constitution from inferring the grant

of this power from its not being enumerated as reserved ; and the rule

that what is not granted is reserved, operates in the same way, and is

equivalent to the largest bill of rights.

No doubt it would be unreasonable to suppose that Congress would

so disregard natural rights as to take such an advantage of this want of

regulation of their power as that above indicated ; but the fathers of

the Constitution did presume that some such things are possible, and

therefore they would have regulated the mode, if such a mode had been

intended. It needed no regulation, if all recruits were to be obtained

in the ordinary way, by voluntary enlistments.

Our jealousy of the usurpation of dominant parties is quite natural,

and has been inherited through many generations of experience of

Cavalier and Roundhead, Court and Country, Whig and Tory parties,

each using unconstitutional means of enforcing the measures which

they deemed essential or important for the public welfare, or of securing

their own power ; and the fathers of the Constitution had experienced

such usurpations from the very beginning of the reign of George III.,

and were not at all inclined to grant powers which, for want of regulation,

might possibly become merely arbitrary. They had had no experience of

forced levies for the regular army, except by the States themselves, and

it seems to me they did not intend to grant such a power to the Federal

government.

I
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Besides this, the Constitution does atithorize forced levies of the

militia force of the States in its organized form, in cases of rebellion

and invasion, and, on the principle that a remedy expressly* provided

for a given case, excludes all implied ones, it is fair to infer that it does

not authorize forced levies in any other case or mode. The mode of

increasing the military force for the suppression of rebellion being given

in the Constitution, ever\' other mode would seem to be excluded.

But even if it be admitted that the regular army may be recruited by

forced levies, it does not seem to me that the constitutionality of this

Act is decided. The question would then take the narrower form, — Is

this mode of coercion constitutional?

It seems to me that it is so essentiall}' incompatible with the pro-

visions of the Constitution relative to the militia that it cannot be. On
this subject, as on all others, all powers not delegated are reserved.

This power is not expresslj' delegated, and cannot be impliedly so if

incompatible with any reserved or granted power. This is not only

the express rule of the Constitution, but it is necessarily so ; for we
can know the extent to which State functions were abated b}- the Fed-

eral Constitution only b}' the express or necessarily implied terms of

the law or compact in which the abatement is provided for. And this

is the rule in regard to the common law ; it is changed by statute onl}'

so far as the expression of the statute requires it to be.

Now, the militia was a State institution before the adoption of the

Federal Constitution, and it must continue so, except so far as* that

Constitution changes it, that is, by sulyecting it, under State officers,

to organization and training according to one uniform Federal law, and

to be called forth to suppress insurrection and repel invasion, when the

aid of the Federal government is needed, and it needs this force. For
this purpose it is a Federal force ; for all others it is a State force, and

it is called in the Constitution "the militia of the several States."

Art. 2, 2, 1. It is, therefore, the standing force of the States, as well

as in certain specified respects the standing force of the Union. And
the right of the States to have it is not only not granted away, but is

expressly reserved, and its whole histor}- shows its purpose to be to

secure domestic tranquillity, suppress insurrections, and repel invasions.

Neither the States nor the Union have any other militia than this.

Now, it seems to me plain that the P^deral government has no ex-

press, and can have no implied power to institute any national force

that is inconsistent with this. This force shall continue, says the Con-
stitution, and the Federal goverment shall make laws to organize and
train it as it thinks best, and shall have the use of it when needed ; this

seems reasonable and sufficient. Is the force provided for by this Act
inconsistent with it?

It seems to me it is. B3' it all men, between the ages of twentj* and
forty-five, are " declared 'to constitute the national forces," and made
liable to mihtary dut}-, and this is so nearly' the class which is usually

understood to constitute the militia force of the States that we may say
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that this Act covers the whole ground of the militia, and exhausts it

entirely. It is, iu fact, in all its features a militia for national instead

of State purposes, though claiming justification only under the power to

raise armies, and accidentally under the fact of the rebellion. In Eng-

land this can be done, because the State, being a unit there, there can

be no place for the' distinction between State and Federal powers, and

the arm}- and militia forces become naturally confounded.

It seems to me this is an unauthorized substitute for the militia of

the States. If valid, it completely annuls, for the time being, the rem-

edy for insurrection provided by the Constitution, and substitutes a new
and unprovided one. Or rather, it takes that very State force, strips

it of its officers, despoils it of its organization, and reconstructs its ele-

ments under a different authority, though under somewhat similar

forms. If this Act is law, it is supreme law, and the States can have

no militia out of the class usually called to militia dut}' ; for the whole

class is appropriated as a national force under this law ; and no State

can make any law that is inconsistent witli it. The State militia is

wiped out if this Act is valid, except so far as it may be permitted by

the Federal government. If Congress ma}' thus, under its power to

raise armies, constitute all the State militiamen into " national forces"

as part of tlie regular army, and make them " liable to perform duty in

the service of the United States when called out by the President," I

cannot see that it may not require from them all a constant military

training under Federal officers as a preparation for the greatest effi-

ciency when they shall be so called out, and then all the State militia

and civil officers may be put into the ranks, and subjected to the com-

mand of such officers as the President may appoint, and every one

would then see that the constitutional State militia becomes a mere

name. The Constitution makes it and the men in it a national force in

a given contingency, and in a prescribed form, but tliis Act makes them

so irrespective of the constitutional form and contingency. This is the

substantial fact, and I am not able to refine it awa}'.

And it seems to me that this Act is unconstitutional, because it

plainly violates the State systems in this : that it incorporates into this

new national force every State civil officer, except the governor, and

this exception might have been omitted, and every officer of all our

social institutions, — clergymen, professors, teachers, superintendents

of hospitals, etc., — and degrades all our State generals, colonels, ma-

jors, etc., into common soldiers, and thus subjects all the social, civil,

and military organization of tlie States to the Federal power to raise

armies, potentially wipes them out altogether, and leaves the States as

defenceless as an ancient cit}' with its walls broken down. Nothing is

left that has an}' constitutional right to stand before the will of the Fed-

eral government.

If this be so, the party in power at any time liolds all State rights in

its hands. It is subject to no restraints, except that of the common
morality of the time and of the party, and every one knows how weak
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and cliangeable this is in times of popular excitement, when the party

in power, convinced of the rightness and greatness of its own ends,

thinks light!}' of the modes and forms that in any way obstruct or re-

tard their attainment. There are no constitutional restraints of this

power, if it exists, and therefore if the unsteady morality of party ex-

citements will bear it, the party in power may require all the troops to

be drafted from the opposite party, or from States and sections where it

prevails.

Our fathers saw these dangers, and intended the Constitution to

stand as a restraint upon party power. They knew that a party in

power naturally encroaches upon every institution that obstructs its

will, and is inclined, when its power totters, to adopt extreme, unusual,

and unconstitutional measures to maintain it ; and they intended to

guard against this. The^- knew how Episcopalians, Independents, and

Presbyterians, Cavalier and Roundhead, Court and Country, Whig and

Tory parties, had each in turn, when in power, tyrannized over their

opponents, and sacrificed or endangered public liberty ; they had felt

how great was this evil in all the partisan struggles that preceded our

Revolution, and they desired posterity to profit by tlieir experience.

The ver}- restriction upon appropriations for the support of the arm}'

exceeding two years, is copied from our English ancestors, and was

deemed by them a constitutional limitation of the part}' in power.

None of our constitutions. State or Federal, have an}' purpose or

function more important than that of restraining and regulating the

party that may chance to be in power, and that is one of the most im-

portant purposes of tlie separation of governmental functions into

difl^erent departments. . . .

In England the popular jealousy of power was usually directed

against the party which was ordinarily represented by the King, be-

cause he was a permanent authority ; but in this country, in the act of

framing the Federal Constitution, it could be directed against no other

power but that which the people were then creating, or the parties that

were sure to contend for it ; and history tells us that this jealousy was

intense and watchful, and it was perfectly natural and inevitable that it

should be so. States, as well as individuals, are careful in putting

themselves under the power of others. That was the power to be

feared in its relations with the States, and I know not how' it is possi-

ble to suppose that under the power to raise armies they were really

giving up their whole militia system, at the time when it is most needed,

to be the instrument of a suspected power, a Federal party in power,

always prone, whatever be its name, to place its respect for the time-

honored doctrines of constitutional liberty in subordination to the in-

temperate, and therefore often disingenuous zeal for party success.

In great political commotions, liberty is in its greatest peril, because,

neitlier party knowing how to give or to receive those reasonable con-

cessions, or that generous respect that is necessary to restore peace,

the occasion demands force, and alarm or excitement oives it an undue
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measure, which increases the resistance, and consequently the excite-

ment or aUirm and the force, until all the bulwarks of constitutional

liberty are passed or swept awa}'.

If Congi-ess ma}' institute the plan now under consideration, as a

necessary and proper mode of exercising its power " to raise and sup-

port armies," then it seems to me to follow with more force that it may
take a similar mode in the exercise of other powers, and ma}' compel
people to lend it their money ; take their houses for offices and courts

;

their ships and steamboats for the navy ; their land for its fortresses
;

their mechanics and workshops for the different branches of business

that are needed for army supplies ; their physicians, ministers, and
women for arm}- surgeons, chaplains, nurses, and cooks ; their horses

and wagons for their cavalry and for arm}- trains ; and their provisions

and crops for the support of the army. If we give the latitudinarian

interpretation, as to mode, which this Act requires, I know not how to

stop short of this. I am sure there is no present danger of such an ex-

treme interpretation, and that even partisan morality would forbid it ; but

if the power be admitted we have no security against the relaxation of

the morality that guides it, I am quite unable now to suppose that so

great a power could have been intended to be granted, and yet to be

left so loosel}' guarded.

It may be thought that even voluntary enlistments in the regular

army have the same sort of inconsistency with the militia system as

forced recruiting has ; but more careful reflection will show that it is

not so. Enlistment in the army takes away a part of the militia ; but

every militia system allows for this, and the general purpose of both is

the same,— the constitution of a military force. And besides this, it

is of the very nature of the system that it leaves every man free in the

pursuit of his ordinary calling, and binds no man to any part of the

militia, except by reason of his residence, which he may abandon or

change as he pleases.

This Act seems to me to be further unconstitutional in that it pro-

vides for a thorough confusion between the army and the militia, by

allowing that the regular soldiers obtained by draft may be assigned,

by the President, to any corps, regiment, or branch of service he

pleases ; whereas the Constitution keeps the two forces distinct. Under

this law, the President may even send them to the navy. Under

the militia system, every man goes out with his neighbors and friends,

and under officers with whom he is acquainted. It is very properly

suggested that, in 1790, General Knox, the Secretary of War under.

President Washington, and with his approval, and in 1814, Mr. Mon-

roe, President Madison's Secretary of War, recommended plans of re-

cruiting the army, which were very similar to this one, and no doubt

this is some argument in favor of its constitutionality. But, notwith-

standing our great reverence for those illustrious names, it is impossible

to admit them as very influential on this question, when we consider

that neither of those plans was adopted by Congress, and the subject

I
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never received such a discussion as to settle the question. Instead of

Mr. Monroe's plan, a pure militia bill was reported by Mr. Giles from

the Senate's committee on military affairs. . . .

It is with very real distress that I find my mind forced into this con-

flict with an Act of Congress of such very great importance in the present

juncture of Federal affairs ; but I cannot help it, and the question is so

presented that I cannot evade it. Possiblj' an argument from the

counsel of the government might have saved me from this, if it is an

error ; and it may 3'et produce a different result on the final hearing,

which I trust will take place so soon that no public or private injurj-

may arise from any misjudgraent now and here.

Certainly, in this great struggle we owe nothing to the rebels but

war until they submit, unless it be that we do not let the war so depart

from its proper purpose as to force them to submit to a Constitution

and system different from that against which the}' have rebelled. But

we do owe it to each other, to minorities and individuals, that no part

of that sacred compact of union shall become the sport of partisan

struggles, or be subjected to tlie anarch}- of conflicting moralities, urged

on by ambitious hopes veiled in the background. Our solemn oaths

and plighted faith have made that compact the shield of State consti-

tutions, institutions, and peculiarities, and of their right to their own free

development, against all arbitrary and intermeddling action of the cen-

tral government (which in all free countries represents a party), and I

venture to hope that that shield will continue to afford its intended

protection.

What I have written I have written under a ver}- deep sense of the

responsibility imposed upon me b}' m}' position, and with an earnest de-

sire to be guided only by the Constitution. Very many will be dissatis-

fied with my conclusions; but I submit to the judgment of God, and
also to that of my fellow-citizens when the present troubles shall have
passed away and are felt no more.

I am in favor of granting the injunction in favor of each of the de-

fendants for his own protection, but not for the staying of nil proceed-

ings under the Act.

[The concurring opinions of Justices Woodward and Thompson,
and the dissenting opiuion of Read, J., are omitted.

The dissenting opinion of Strong, J.,1s as follows :]

The complainants having been enrolled and drafted, under the pro-

visions of the Act of Congress of March 3, 1863, entitled, "An Act
for enrolling and calling out the national forces, and for other pur-

poses," have presented their bills in this court against the persons who
constitute the board of enrolment, and ngainst the enrolling officers,

praying that they may be enjoined against proceeding, under the Act of

Congress, with the requisition, enrolment, and draft of citizens of the

Commonwealth, and of persons of foreign birth who have declared

their intention to become citizens under and in pursuance of the laws,

to perform compulsory military duty in the service of the United Statea,
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and particular^ that the defendants ma}- be enjoined from all proceed-

ings against the persons of the complainants, under pretence of exe-

cuting the said law of the United States. The bills having been filed,

motions are now made for preliminar}- injunctions until final hearing.

These motions have been argued only on the part of the complainants.

We have therefore before us nothing but tlie bills and the special affi-

davits of the complainants. It is to be noticed that neither the bills

nor the accompanying affidavits aver that the complainants are not sub-

ject to enrolment and draft into the military service of the United
States, under the Act of Congress, if the Act be valid, nor is it asserted

that they have been impioperly or fraudulently drawn. It is not
alleged that the defendants have done anything, or that they propose to

do anything, not warranted and required by the words and spirit of the

enactment. The complainants rest wholly upon the assertion that the

Act of Congress is unconstitutional and therefore void. It is denied

that there is any power in the Federal government to compel the mili-

tar}' service of a citizen I)}- direct action upon him, and it is insisted

that Congress can constitutionally raise armies in no other wa}- than by
voluntary enlistment.

The necessity of vesting in the Federal government power to raise,

support, and employ a military force, was plain to the framers of the

Constitution, as well as to the people of the States hy whom it was rati-

fied. This is manifested b}' many provisions of that instrument, as

well as by its general purpose, declared to be for " common defence."

Indeed, such a power is necessary to preserve the existence of any in-

dependent government, and none has ever existed without it. It was,

therefore, expressU' ordained in the eighth Article, that the Congress

of the United States should have power to "provide for calling forth

the militia to execute the laws of the Union, suppress insurrections,

and repel invasions." It was also ordained that they should haA-e

power to provide for organizing, arming, and discijjlining the militia, and

for governing such part of them as may be employed in the service of

the United States, reserving to the States respectively the appointment

of the officers, and the authorit}' of training the militia according to the

discipline prescribed b}' Congress. Nor is this all. It is obvious that

if the grant of power to have a military force had stopped here it would

not have answered all the purposes for which the government was

formed. It was intended to frame a government that should make a

new member in the famil}' of nations. To this end, within a limited

sphere, every attribute of sovereignt}' was given. To it was delegated

the absolute and unlimited power of making treaties with other nations,

a power explicitl}' denied to the States. This unrestricted power of mak-

ing treaties involved the possibility of offensive and defensive alliances.

Under such treaties the new government might be required to send armies

beyond the limits of its territorial jurisdiction ; and in fact, at the time

when the Constitution was formed, a treaty of alliance, offensive and

defensive, was in existence between the old Confederacy and the gov-

J
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arumeut of France. Yet more. Apart from the obligations assumed

by treat}', it was well known that there are man}^ cases where the rights

of a nation and of its citizens cannot be protected or vindicated within

its own boundaries. But the power conferred upon Congress over the

mihtia is insufficient to enable the fulfilment of the demands of such

treaties, or to protect the rights of the government, or its citizens, in

those cases in which protection must be sought beyond the territorial

limits of the country. The power to call the militia into the service of

the Federal government is limited b}' express terms. It reaches only

three cases. The call may be made " to execute the laws of the Union,

to suppress insurrections, and to repel invasions," and for no other uses.

The militia cannot be summoned for the invasion of a country without

the limits of the United States. They cannot be employed, therefore,

to execute treaties of offensive alliance, nor in any case where military

power is needed abroad to enforce rights necessarily sought in foreign

lands. This must have been understood by the framers of the Consti-

tution, and it was for such reasons doubtless that other powers to raise

and maintain a militar}- force were conferred upon Congress, in ad-

dition to those which were given over the militia. By the same section

of the eighth Article of the Constitution it was ordained, in words of

the largest meaning, that Congress should have power to " raise and

support armies," — a power not to be confounded with that given over

the militia of the country. Unlike that, it was unrestricted, unless it be

considered a restriction that appropriations of money to the use of rais-

ing and supporting armies were forbidden for a longer term than two

3'ears. In one sense this was a practical restriction. Without appro-

priations no army can be maintained, and the limited period for which

appropriations can be made, enables the people to pass judgment upon

the maintenance and even existence of the army ever}- two years, and in

every new Congress. But in the clause conferring authority to raise

armies, no limitation is imposed other than this indirect one, either upon

the magnitude of the force which Congress is empowered to raise, or

upon the uses for which it ma}' be employed, or upon the mode in which

the army may be raised. If there be any restriction upon the mode of

exercising the power, it must be found elsewhere than in the clause of

the Constitution that conferred it. And if a restricted mode of exercise

was intended, it is remai'kable that it was not expressed, when limita-

tions were so carefull}' imposed upon the power given to call for the

militia, and more especiall}- when, as it appears from the prohibition of

appropriations for the army for a longer time than two years, the sub-

ject of limiting the power was directly before the minds of the authors

of the Constitution. This part of tlie Constitution, like every other,

must be held to mean what its framers, and the people who adopted it,

intended it should mean. We are not at libert}- to read it in any other

sense. We cannot insert restrictions upon powers given in unlimited

terms, any more than we can strike out restrictions imposed.

There is sometimes great confusion of ideas in the consideration of

VOL. II.— 72
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questions arising under the Constitution of tlie United States, caused by

unsappreliensioii of a well-recognized and oft-repeated principle. It is

said, and truly said, that the Federal government is one of limited

powers. It has no other than such as are exi)ressly given to it, and such

as (in the language of the Constitution itself) "are necessarj- and

proper for carrying into execution " the powers expressl}' given. B3'

the tenth Article of the Amendments, it is ordained that the powers

not delegated to the United States bj' the Constitution, nor prohibited

by it to the States, are reserved to the States respectively, or to the

people. Of course there can be no presumption in favor of the exist-

ence of a power sought to be exercised by Congress. It must be found

in the Constitution. But this principle is misapplied when it is used,

as is sometimes the case, to restrict the right to exercise a power ex-

pressly given. It is of value when the inquir}- is whether a power has

been conferred, but of no avail to strip a power, given in general terms,

of any of its attributes. The powers of the Federal government are

limited in number, not in their nature. A power vested in Congress is

as ample as it would be if possessed by any other legislature, — none

the less because lield by the Federal government. It is not enlarged

or diminished by the character of its possessor. Congress has power

to borrow money. Is it any less than the power of a State to borrow

money ? Because the Federal government has not all the powers which

a State government has, will it be contended that it cannot borrow

money, or regulate commerce, or fix a standard of weights and meas-

ures, in the same way, b}- the same means, and to tlie same extent as

anj" State might have done had no Federal Constitution ever been

formed ? If not, and sureh' this will not be contended, wh}' is not the

Federal power to raise armies, as large and as unfettered in the mode
in which it may be exercised, as was the power to raise armies pos-

sessed b}' the States before 1 787, and possessed b}- them now in time

of war? If they were not restricted to A'oluntar^- enlistments in pro-

curing a military force, upon what principle can Congress be? In

Gibbons v. Ogden^ 9 Wheat. 196, the Supreme Court of the United

States laid down the principle that all the powers vested by the Con-

stitution in Congress are complete in themselves, and ma}' be exercised

to their utmost extent, and that there are no limitations upon them,

other than such as are prescribed in tlic Constitution.

It is not difficult to ascertain what mnst liave been intended b}' the

founders of the government when they eonfi^rred upon Congress the

power to " raise armies." At the time when the Constitution was

formed, and wlien it was submitted to the people for adoption, the mode
of raising armies b^- coercion, b}' enrolment, classification, and draft,

as well as by voluntarj' enlistment, was well known, practised in other

countries, and familiar to the people of the different States. In 1756,

but a short time before the Revohitionar}' AVar, a British statute had

enacted that all persons without employment might be seized and co-

erced into the military service of the kingdom. The Act may be found

I
J
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at length in Ruffhead's British Statutes at Large, vol. vii. p. 625.

Another Act of a similar character was passed in 1757 (British Statutes

at Large, vol. viii. p. 11). Both were enacted under the administration

of William Pitt, afterwards Lord Chatham, reputed to have been one of

the stanchest defenders of English liberties. They were founded upon

a principle alwa3's recognized in the Roman empire, and asserted b}- all

modern civilized governments, that every able-bodied man capable of

bearing arms, owes personal military' service to the government which

protects him. Lord Chatham's Acts were harsh and unequal in their

operation, much more so than the Act of Congress now assailed. The}'

reached only a select portion of the able-bodied men in the community,

and the}' opened wide a door for favoritism and other abuses. For

tliese reasons, the}' must have been the more prominently before the

e\es of the framers of the Federal Constitution, when they were pro-

viding safeguards for liberty and checks to arbitrary power. Yet, in

full view of such enactments, they conferred upon Congress an unquali-

fied power to raise armies. And, still more than this, coercion into

military service by classification and draft from the able-bodied men of

the country was to them a well-known mode of raising armies in the

different States which confederated to carry on the Revolutionary War.
It was equally well known to the people who ordained and established

the Constitution, expressly " in order to form a more perfect union,

establish justice, insure domestic tranquillity, provide for the common
defence, and secure the blessings of liberty for themselves and their

posterity." It is an historical fact that, during the later stages of the

war, the armies of the country were raised not alone by voluntary en-

listment, but also by coercion, and that the liberties and independence

sought to be secured by the Constitution, were gained by soldiers made
sucli, not by their own voluntary choice, but by compulsory draft.

Chief Justice Marshall, himself a soldier of the Revolution, than whom
no one was better acquainted with revolutionary history, in his Life of

Washington (vol. iv. p. 241), when describing the mode in which the

armies of the government were raised, makes the following statement

:

" In general, the Assemblies (of the States) followed the example of

Congress, and apportioned on the several counties within the States the

quota to be furnished by each. This division of the State was again to

be subdivided into classes, and each class was to furnish a man by con-

tributions or taxes imposed on itself. In some instances, a draft was
to be used in the last resort." This mode of recruiting the army by
draft, in revolutionary times, is also mentioned in Ramsey's Life of

AVashington (vol. ii. p. 246), whore it is said : " When voluntary enlist-

ments fell short of the proposed numbers, the deficiencies were, by

the laws of several States, to be made up by drafts or lots from the

militia." Thus it is manifest that when the members of the Convention

proposed to confer upon Congress the power to raise armies, in un-

qualified terms, and M'hon tlie people of the United States adopted tlie

Constitution, thoy had in full view compulsory draft from the popula-
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tion of the country, as a known and authorized mode of raising them.

The memorj' of the Revolution was then recent. It was universallj'

known that it had been found impossible to raise sufficient armies by

voluntary enlistment, and that compulsory draft had been resorted to.

If, then, in construing the Constitution we are to seek for and be

guided by the intention of its authors, there is no room for doubt.

Had any limitation upon the mode of raising armies been intended, it

must have been expressed. It could not have been left to be gathered

from doubtful conjecture. It is incredible that when the power was

given in words of the largest signification, it was meant to resti'ict its

exercise to a solitary mode, that of voluntary enlistment, when it was
known that enlistments had been tried and found ineffective, and that

coercion had been found necessar}-. The members of the Convention

were citizens of the several States, each a sovereign, and each having

power to raise a militar}- force by draft, — a power which more than

one of them had exercised. By the Constitution, the authority to raise

such a force was to be taken from the States partially, and delegated to

the new government about to be formed. No State was to be allowed to

keep troops in time of peace. The whole power of raising and sup-

porting armies, except in time of war, was to be conferred upon Con-

gress. Necessarily', with it was given the means of carrying it into full

effect.

I agree that Congress is not at libertj' to emplo}- means for the ex-

ecution of any power delegated to it that are prohibited by the spirit of

the Constitution, or that are inconsistent witii the reserved rights of

the States, or the inalienable rights of a citizen. The means used must

be lawful means. But I have not been shown, and I am unable to i)er-

ceive, that compelling military service in the armies of the United

States, not by arbitrary conscription, but, as this Act of Congress

directs, by enrolment of all the able-bodied citizens of the United States,

and persons of foreign birth, who have declared their intention to become

citizens, between the ages of twenty and forty-five (with some few ex-

ceptions), and by draft by lot from tliose enrolled, infringes upon any

reserved right of the States, or interft-res with any constitutional right

of a private citizen. If personal service may be compelled, — if it is a

common duty,— this is certainly the fairest and most equal mode of dis-

tributing the public burden.

It was urged, in the argument, that coercion of personal service in

the armies is an invasion of the right of civil liberty. The argument

was urged in strange forgetfulness of what c\\\\ liberty is. In everj-

free government the citizen or subject surrenders a portion of his abso-

lute rights in order that the remainder may be protected and preserved.

There can be no government at all where the subject retains unre-

strained liberty to act as he pleases, and is under no obligation to the

State. That is undoubtedly the best government which imposes the

fewest restraints, while it secures ample protection to nil under it. But

DO government has ever existed, none can exist, without a right to the
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personal military service of all its able-bodied men. The right to civil

liberty in this countr}' never included a right to exemption from such

service. Before the Federal Constitution was formed, the citizens of

the different States owed it to the governments under which the}- lived,

and it was exacted. The militia sj'stems of the States then asserted it,

ami the}' haA-e continued to assert it ever since. They assert it now.

]!^o one doubts the power of a State to compel its militia into personal

service, and no one has ever contended that such compulsion invades

any right of civil liberty. On the contrary, it is conceded that tlie right

to civil liberty is subject to such power in the State governments, and

the history of the period immediately antecedent to the adoption of the

Federal Constitution shows that it was then admitted. Is civil liberty now
a different thing from what it was when the Constitution was formed?

It is better protected by the provisions of the Constitution, but are the

obligations of a citizen to the government any less now than they were

then? This cannot be maintained. If, then, coercion into military ser-

vice was no invasion of the rights of civil liberty enjoyed by the people

of the States before the Federal Constitution had any existence, it can-

not be now.

Again, it is insisted that if the power given to Congress to raise and
support armies be construed to warrant the compulsion of a citizen into

military service, it must, with equal reason, be held to authorize arbi-

trary seizures of property for tlie support of the army. The force of

the objection is not apparent. Confessedly the army must be raised by
legal means. By such means it must also be supported. It has already

been shown that enrolment and draft are not illegal ; that to make
them illegal, a prohibition must be found in the letter or in the spirit of

the Constitution. Arbitrary seizures of private property for the sup-

port of the army are illegal and prohibited. Not only does the Consti-

tution point out the mode in which provision shall be made for the

support of the army, but in numerous provisions it protects the people

against deprivation of property without compensation and due course of

law. Exemption from such seizures was always an asserted and gen-
erally an admitted right, while exemption from liability to being com-
pelled to the performance of military service was, as has been seen,

never claimed. There are therefore limitations upon the means which
may be used for the support of tlie army, while none are imposed upon
the means of raising it.

Again, it is said this Act of Congress is a violation of the Consti-
tution, because it makes a drafted man punishable as a deserter before

he is mustered into service. The contrary was declared by Justice

"Washington, when delivering the judgment of the Supreme Court of the

United States, in Houston v. 3Ioore, 5 Wheaton. Under the Act of

1795, the drafted men were not declared to be subject to military law
until mustered into service. This is the Act of which Judge Stoiy

speaks in his Commentaries, But in the opinion of Judge "Washington,

Congress might have declared them in service from the time of the
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draft, precisely what this Act of Congress does. Judge Washington's

opinion, of course, explodes this objection.

The argument most pressed in support of the alleged unconstitution-

ality of the Act of Congress is, that it interferes with the reserved

rights of the States over their own militia. It is said the draft takes a

portion of those who owe militia service to the States, and thus dimin

ishes the power of the States to protect themselves. The States, it is

claimed, retain the principal power over the militia, and therefore the

power given to Congress to raise armies must be so construed as not to

destroy or impair that power of the States. If, say the complainants,

Congress may draft into their armies, and compel the service of a por-

tion of the State militia, they ma}' take the whole, and thus the entire
,

power of the States over them may be annulled, for want of any subject

upon which it can act. I have stated the argument quite as strongly as

it was presented. It is more plausible than sound. It assumes the •

very matter which is the question in debate. It ignores the fact that i

Congress has also power over those who constitute the militia. The ';

militia of the States is also that of the general government. It is the /

whole able-bodied population capable of bearing arms, whether organ-
\

izfed or not. Over it certain powers are given to Congress, and others '

are reserved to the States. Besides the power of calling it forth, for f

certain defined uses. Congress may provide for its organization, arming,
. \

and discipline, as well as for governing such portion as may be em- '-

ployed in its service. It is the material, and the only material, con- *

templated by the Constitution, out of which the armies of the Federal

o-overnment are to be raised. Whether gathered by coercion or enlist-

raent, they are equally taken out of those who form a part of the militia

of the States. Taking a given number by draft no more conflicts with

the reserved power of the States than does taking the same number of

men in pursuance of their own contract. No citizen can deprive a

State of her rights without her consent. None could therefore voluntarily

enlist, if taking a militiaman into military service in the army of the

United States is in conflict with any State rights over the militia.

Those rights, whatever they may be, it is obvious cannot be aff'ected by

the mode of taking. It is clear that the States hold their power over

the militia, subordinate to the power of Congress to raise armies out

of the population that constitutes it. Were it not so, the delegation of

the power to Congress would have been an empty gift. Armies can be

raised from no other source. Enlistments in other lands are generally

prohibited by foreign enlistment acts, and even where they are not,

they may, under the law of nations, involve a breach of neutrality.

Justly, therefore, may it be said the objection now under consideration

begs the question in debate. It assumes a right in the State which has

no existence, to wit, a right to hold all the population that constitutes

its militiamen exempt from being taken in any way into the armies of

the United States. When it is said, if any portion of the mih"tia may

be coerced into such military service the whole may, it is but a repeti-
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tion of the common, but very weak, argument against the existence of

a power, because it maj' possibly be abused. It might with equal force

be urged against the existence of any power in either the State or gen-

eral government. It applies as well to a denial of power to raise

armies by voluntary enlistment. It is as conceivable that high motives

of patriotism, or inducements held out b}- the Federal government, miglit

draw into its militarj^ service the entire able-bodied population of a

State, as that the whole might be drafted. We are not to deny the ex-

istence of a power because it may possibly be unwisely exercised, nor

are we to presume that abuses will take place. Especially are we not

at libert}' to do so in this case, in view of the fact that the general gov-

ernment is under constitutional obligations to provide for the common
defence of the country, and to guarantee to each State a republican

form of government. That would be to impose a dutj-, and deny the

power to perform it.

These are all the objections, deserving of notice, that have been urged

against the power of Congress to compel the complainants into military

service in the arm}'. I know of no others of any importance. They
utterly fail to show that there is an} thing in either the letter or the

spirit of the Constitution to restrict the power to " raise armies," given

generally, to any particular mode of exercise. For the reasons given,

then, I think the provisions of the Act of Congress under which these

complainants have been enrolled and drafted, must be held to be such

as it is within the constitutional power of Congress to enact. It fol-

lows that nothing has been done, or is proposed to be done, b}- the

defendant that is contrary to law, or prejudicial to the rights of the

complainants.

An attempt was made on the argument to maintain that those pro-

visions of the Act of Congress which allow a drafted man to commute
by the payment of $300, are in violation of the Constitution. But this

is outside of the cases before us. By these provisions the complainants

are not injuriously affected, and the bills do not complain of anything

done, or proposed to be done, under them. It is the compulsor}' service

which the plaintifTs resist ; they do not complain that there is a mode
provided of ridding themselves of it. If it be conceded. Congress cannot

provide for commutation of military service by the payment of a stipulated

sum of money, or cannot do it in the way adopted in this enactment,

the concession in no manner affects the directions given for compulsion

into service. Let it be that the provision for commutation is unauthor-

ized, those for enrolment and draft are such as Congress had power to

enact. It is well settled that part of a statute ma}' be unconstitutional,

and the remainder in force. I by no means, however, mean to be un-

derstood as conceding that any part of this Act is unconstitutional. I

think it might easily be shown that every part of it is a legitimate ex-

ercise of the power vested in Congress, but I decline to discuss the

question, because it is not raised by the cases before us.

Nor while holding the opinions expressed, that no rights of the com-
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plainants are nnlawfull}' invaded or threatened, is it uecessar}- to con-

sider the power or propriety of interference by this court, on motion, to

enjoin Federal oflrcers against the performance of a duty imposed upon

thera in plain terms by an Act of Congress. Upon that subject I ex-

press no opinion. I have said enough to show that the com[)lainants

are not entitled to the injunctions for which they ask, and I think they

should be denied.

The injunctions thus granted were only preliminary, were limited to

the cases of the three plaintiffs in these bills, and were in the following

terms: "Order, November 9, 1863. Preliminary injunction (in each

ease) granted for the protection of the plaintiff, on his giving bond with

surety, to be approved by the prothonotary, in the sum of $500, accord-

ing to law, and refused for any other purpose." No security was en-

tered, and no writs of injunction issued in either of the three cases.

On the 12th of December, 1863, after the term of Lowrie, C. J., had
expired, and Agnew, J., had taken his seat as one of the judges of the

Supreme Court, Mr. Knox appeared for the defendants in each case,

and appUed to Judge Strong, then holding the court at Nisi Prius, to

dissolve the injunctions which had been granted as above stated. Judge
Strong received the motions, and appointed the 30th December for

their hearing, and, as in the former proceeding, requested his brethren

to sit with him. The motions to dissolve were argued before all the

judges on that and the succeeding day, b}' 3Ir. Knox, for the defendants,

and 3Iessrs. George JV. Biddle, Peter 3IcCall, and Charles Ingersoll,

for the complainants. On the 16th January, 1864, Judge Strong, rep-

resenting the majoritj- of the court, made the following order: "And
now, to wit, .January 16, 1864, it is ordered b}- the court that the

orders heretofore made in all these cases be vacated ; and the motions

for injunctions are overruled."

Separate opinions in favor of dissolving the injunctions were read b}'

Judges Strong, Read, and Agnew, and the joint dissenting opinion of

Chief Justice Woodward and Judge Thompson, was read by the

Chief Justice.

The opinion of the court was delivered by

Strong, J. . . . The orders were made at Nisi Prius, and the}'

are in fact but the orders of a single judge, though he undoubtedly

took the opinions of all his brethren. Still the orders were his, and

his alone. They could be nothing more. Our Act of Assembly, of

July 26, 1842, P. L. 433, § 9, turns all cases in equity, brought in the

Supreme Coui't, over to the judge at Nisi Prius, and the}' come into

the Supreme Court in banc only after final decree. And it was at

Nisi Prius that these motions were made. The judge before whom
they were made has called in the other judges, not to decide but to

advise what disposition shall be made of them. This he has done from

respect to them, and because they advised when the injunctions were

ordered. It is not easy to see that any other course would have been
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decorous. The motions are therefore pendhig. Nothing can be gained

or secured by a continuance of the injunctions. The bills on their face

show that the complainants must have gone into the military service

of the United States, and beyond an}' possible interference of the

defendants, or that they had commuted, or had been exempted before

the injunctions were ordered, and even before the motions for injunc-

tions had been argued.

The orders of the judge at Nisi Prius can, therefore, have no possible

beneficial effect upon the condition of the complainants, while if they

remain, made as the}' were, in accordance with the advice of a majority

of the judges of the Supreme Court, and upon the ground that the Act
of Congress is unconstitutional, the}' hold out to every drafted man a

temptation to resist all attempts to coerce him into military service.

Unnecessarily to continue such a temptation is cruelty, if a majority

of the Supreme Court now believe the Act of Congress to be con-

stitutional, and that consequently forcible resistance to it would be a

crime. . . .

Such being the opinion of a majority of the judges of the Supreme
Court, the orders are directed to be vacated, and the motions for in-

junctions are overruled.

DYNES V. HOOVER.

r Supreme Court of the United States. 1857.

[20 How. 65.]

[Error to the Circuit Court for the District of Columbia. The case
is sufficiently stated in the opinion. Jones, for the plaintiff in error

;

Gillett and Cushing, for the defendant.]

Mr. Justice Wayne delivered the opinion of the court.

The plaintiff brought an action for assault and battery and false im-
prisonment, charging that the defendant imprisoned him in the peni-

tentiary of the District of Columbia. The defendant pleaded the gen-
eral issue, and several special pleas, in which he denied the force and
injury, and set up, that he, as marshal of the District of Columbia,
imprisoned the plaintiff" by virtue of the authority of the President of
the United States, in the execution of a sentence of a naval court
martial, convened under an Act of Congress of the 23d of April, 1800;
which sentence was approved by the Secretary of the Navy, which was
final and absolute, and denying the jurisdiction of the court. The
plaintiff filed a retraxit, admitting that there was no battery, other
than the imprisonment in pursuance of the sentence of the court
martial.

The charge by the Secretary of the Navy was desertion, with this

specification :

'

' that on or about the twelfth day of September, in the
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3'ear of our Lord one thousand eight hundred and fift3--four, Frank

Dynes deserted from the United States ship ' Independence ' at New
York." He pleaded not guilty. After hearing the evidence, the court

declared, " We do find the accused, Frank Dynes, seaman of the

United States Nav}-, as follows : Of the specification of the charge,

guilty of attempting to desert ; of the charge, not guilty of deserting,

but guilt}' of attempting to desert ; and the court do thereupon sentence

the said Frank Dynes, a seaman of the United States Navy, to be con-

fined in the penitentiary of the District of Columbia, at hard labor,

without pa}', for the term of six months from the date of the approval

of this sentence, and not to be again enlisted in the naval service."

This conviction and sentence was approved by the Secretar}' of the

Navy, on the 26th of September, 1854. The prisoner was then

brought from New York to Washington, in custod}' ; and the Presi-

dent, reciting the trial and sentence, made the following order upon

the defendant, the marshal, in relation to carrying the judgment of the

court into execution. " The prisoners above named (the plaintiff,

Dynes, being one among others) having been brought to the cit}', by

direction of the Secretary of the Navy, in the United States steamer
' Engineer,' you are hereby directed to receive them from the command-

ing officer of said vessel, and commit them to the penitentiar}- in the

District of Columbia, in accordance with their respective sentences."

These facts formed a portion of the defendant's pleas, to which the plain-

tiff demurred, pointing out the following causes of demurrer:—
1. Because the said court martial had no jurisdiction or authority

whatever to pass such sentence as that pleaded and set forth in said

plea.

2. Because the sentence is illegal and void.

3. Because the President of the United States had no jurisdiction

or authority whatever to write such a letter to the defendant as that

pleaded and set forth in said plea, nor in any manner whatever to

direct the defendant to commit the plaintiff to the penitentiary in the

District of Columbia, in accordance with said sentence.

4. Because the said letter, and the said directions therein contained, f

are unconstitutionl, illegal, and void.

5. Because the said plea is altogether vicious and insufficient in law,

and wants form. J

There was a joinder in demurrer and judgment for the defendant.

This presents the question, whether the defendant, as marshal, was

authorized to execute the direction to receive the plaintiff, then in
j|

custody of the captain of the United States steamer " Engineer," to do-

liver him to the keeper of the penitentiary of the District of Columbia.

The demurrer admits that the court martial was lawfully organized
;

that the crime charged was one forbidden by law ; that the court had

jurisdiction of the charge as it was made ; that a trial took place

before the court upon the charge, and the defendant's plea of not

guilty ; and that upon the evidence in the case the court found Dynes
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guilty of an attempt to desert, and sentenced him to be punished, as

has been ah-ead}' stated ; that the sentence of the court was approved

by the Secretary, and that by his direction Dynes was brought to

Washington ; and that the defendant was marshal for the District of

Columbia, and that in receiving Dynes, and committing him to the

keeper of the penitentiary-, he obeyed the orders of the President of

the United States, in execution of the sentence. Among the powers

conferred upon Congress by the 8th section of the first article of the

Constitution, are the following: "to provide and maintain a navy ;

"

" to make rules for the government of the land and naval forces."

And the 8th amendment, which requires a presentment of a grand

jury in cases of capital or otherwise infamous crime, expressl}' excepts

from its operation " cases arising in the land or naval forces." And
by the 2d section of the 2d article of the Constitution it is declared

that "The President shall be commander-in-chief of the army and

navy of the United States, and of the militia of the several States

when called into the actual service of the United States."

These provisions show that Congress has the power to provide for

the trial and punishment of military and naval offences in the manner
then and now practised b}- civilized nations ; and that the power to do

so is given without an}- connection between it and the 3d article of the

Constitution defining the judicial power of the United States ; indeed,

that the two powers are entirel}' independent of each other.

In pursuance of the power just recited from the 8th section of the

first article of the Constitution, Congress passed the Act of the 23d
April, 1800 (2 Stat, at Large, 45), providing rules for the government
of the nav}-. The 17th article of that Act is : " And if an}- person in

the navy shall desert or entice others to desert, he shall suffer death,

or such other punishment as a court martial shall adjudge." The 32d
article is :

" All crimes committed by persons belonging to the navy,
which are not specified in the foregoing articles, shall be punished
according to the laws and customs in such cases at sea." The 35th
article provides for the appointment of courts martial to try all offences

which may arise in the naval service. The 38th article provides

that charges shall be made in writing, which was done in this case.

The court was lawfully constituted, the charge made in writing, and
Dynes appeared and pleaded to the charge. Now, the demurrer
admits, if Dynes had been found guilty of desertion, that no complaint
would have been made against the conviction for want of jurisdiction

in the court. But as it appears that tlie court, instead of finding Dynes
guilty of the high offence of desertion, which authorizes the punish-

ment of death, convicted him of attempting to desert, and sentenced
him to imprisonment for six months at hard labor in the penitentiary

of the District of Columbia, it is argued that the court had no juris-

diction or authority to pass such a sentence ; in other words, in the

language of the counsel of the plaintiff in error, that " the finding was
coram non jiidice, it being for an offence of which the plaintifi" was
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never charged, and of which the court had no cognizance. That the

subject-matter of the sentence, the punishment inflicted, was not with-

in their jurisdiction, and is a punishment which they had no sort of

permission or authority of law to inflict."

But the finding of the court against the prisoner was what is known

in the administration of criminal law as a partial verdict, in which the

accused is acquitted of a part of the accusation against him, and

found guilty of the residue. As when there is an acquittal on one

count, and a verdict of guilty on another. Or when the charge is of a

higher degree, including one of a lesser, there may be a finding by a

partial verdict of the latter. As upon a charge of burglary, there ma}-

be a conviction for a larceny, and an acquittal of the nocturnal entry.

So, upon an indictment for murder, there ma}- be a verdict of man-

slaughter, and robbery may be reduced to simple larceny, and a

batter}'^ into an assault. . . .

But the case in hand is not one of a court without jurisdiction over

the subject-matter, or that of one which has neglected the forms and

rules of procedure enjoined for the exercise of jurisdiction. It was

regularly convened ; its forms of procedure were strictly observed as

they are directed to be by the statute ; and if its sentence be a devia-

tion from it, which we do not admit, it is not absolutely void. What-

ever the sentence is, or may have been, as it was not a trial by court

martial taking place out of the United States, it could not have been

carried into execution but by the confirmation of the President, had

it extended to loss of life, or in cases not extending to loss of life, as

this did not, but by the confirmation of the Secretary of the Navy, who

ordered the court. And if a sentence be so confirmed, it becomes

final, and must be executed, unless the President pardons the off'ender.

It is in the nature of an appeal to the officer ordering the court, who

is made by the law the arbiter of the legality and propriety of the

court's sentence. When confirmed, it is altogether beyond the juris-

diction or inquiry of any civil tribunal whatever, unless it shall be in a

case in which the court had not jurisdiction over the subject-matter

or charge, or one in which, having jurisdiction over the subject-matter,

it has failed to observe the rules prescribed by the statute for its exer-

cise. In such cases, as has just been said, all of the parties to such illegal

trial are trespassers upon a part}' aggrieved by it, and he may recover

damages from them on a proper suit in a civil court, by the verdict of

a jury.

Persons, then, belonging to the army and the navy are not subject

to illegal or irresponsible courts martial, when the law for convening

them and directing their proceedings of organization and for trial have

been disregarded. In such cases, everything which may be done is

void — not voidable, but void ; and civil courts have never failed,

upon a proper suit, to give a party redress, who has been injured by

a void process or void judgment. In England, it has been done by

the civil courts, ever since the passage of the 1 Mutiny Act of William
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and Mar\-, ch. 5, 3d April, 1689. And it must have been with a direct

reference to what the law was in England, that this court said, in

Wise V. Withers, 3 Cr. 337, that in such a case "the court and the

officers are all trespassers." When we speak of proceedings in a cause,

or for the organization of the court and for trials, we do not mean
mere irregularity in practice on the trial, or any mistaken rulings in

respect to evidence or law, but of a disregard of the essentials required

by the statute under which the court has been convened to ti'} and to

punish an offender for an imputed violation of the law.

Courts martial derive their jurisdiction and are regulated with us

b}' an Act of Congress, in which the crimes which ma}' be committed,

the manner of charging the accused, and of trial, and the punisLiments

which may be inflicted, are expressed in terms ; or they may get juris-

diction by a fair deduction from the definition of the crime that it

comprehends, and that the legislature meant to subject to punishments

one of a minor degree of a kindred character, which has alreadj- been

recognized to be such by the practice of courts martial in the army

and nav}' services of nations, and by those functionaries in different

nations to whom has been confided a revising power over the sentences

of courts martial. And when olfences and crimes are not given in

terms or by definition, the want of it may be supplied by a compre-

hensive enactment, such as the 32d article of the rules for the govern-

ment of the nav}', which means that courts martial have jurisdiction of

such crimes as are not specified, but which have been recognized to be

crimes and offences by the usages in the navy of all nations, and that

the}- shall be punished according to the laws and customs of the sea.

Notwithstanding the apparent indeterminateness of such a provision,

it is not liable to abuse ; for what those crimes are, and liow they are

to be punished, is well known by practical men in the navy and
army, and by those who have studied the law of courts martial, and
the offences of which the different courts martial have cognizance.

AVith the sentences of courts martial which have been convened regu-

larly, and have proceeded legally, and by which punishments are

directed, not forbidden by law, or which are according to the laws

and customs of the sea, civil courts have nothing to do, nor are they

in any way alterable by them. If it were otherwise, the civil courts

would virtually administer the rules and articles of war, irrespective of

those to whom that duty and obligation has been confided by the laws

of the United States, from whose decisions no appeal or jurisdiction of
any kind has been given to the civil magistrate or civil courts. But
we repeat, if a court martial has no jurisdiction over the subject-matter

of the charge it has been convened to try, or shall inflict a punishment
forbidden by the law, though its sentence shall be appro^•ed hy the

officers having a revisory power of it, civil courts may, on an action by
a party aggrieved by it, inquire into the want of the court's jurisdiction

and give him redress. Harman v. Tappende.n, 1 East. 555 t as to

ministerial officers, Marshall's Case. 10 Cr. 76 ; 3Iorrison v. Sloper^
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Wells, 30 ; Parton v. Williams, B. and A. 330 ; and as to justices of

the peace, by Ld. Tenterden, in fasten v. Carew, 3 B. and C. 653;
Mules V. Calcott, 6 Bins, 85.

Such is the law of England. B3' the Mutiny Acts, courts martial

have been created, with authority to try those who are a part of the

army or nav}' for breaches of military or naval dut}-. It has been re-

peatedl}' determined that the sentences of those courts are conclusive

in any action brought in the courts of common law. But the courts of

common law will examine whether courts martial have exceeded the

jurisdiction given them, though it is said, "not, however, after the sen-

tence has been ratified and carried into execution." Grant v. Gould,

2 H. Black, 69 ; Ship Bounty, 1 East. 313 ; Shalford's Case, 1 East.

313 ; Mann v. Owen, 9 B. and C. 595 ; in the matter of Poe, 5 B. and
A. 681, on a motion for a prohibition. A judge, or any person acting

by authority as such, where he has over the subject-matter, and over

tlie person, a general jurisdiction which he has not exceeded, will not be
liable to have his judgment examined in an action brought against him-

self; but if jurisdiction be wanting over the subject-matter, and over

the person, such judgment would be examinable. Hammond v.

Bowel, 1 Mod. 184; Garnett v. Ferrand, 6 B. and C. 611 ; Moshjn
V. Fabugas, Cow. 172; Bonham's Case, 8 Co. 114; Greenwell v.

Burwell, 1 Le Roy, 454 ; by Holt, C. J., 1 Le Roy, 470 ; Lnmley \.

Lance, 2 Le Roy, 767 ; Basten v. Caretc, 3 B. and C. 649. The
preceding cited cases relate to judges of record. As to judges not of

record, ecclesiastical judges, Acherly v. Parkerson, 3 M. and S. 411.

Commissioners of court of bequests, Aldridge v. Haines, 2 B. and

Ad. 395. As to returning officer of election, Ashhy v. White, 2 Ld.

Raym. 941 ; Cnllen v. Morris, 2 Start, 577.

In this case, all of us think that the court which tried Dynes had

jurisdiction over the subject-matter of the charge against him ; that

the sentence of the court against him was not forbidden hs law; and

that, having been approved by the Secretar}' of the Navy as a fair

deduction from the 17th article of the Act of April 23d, 1800, and that,

Dynes having been brought to Washington as a prisoner by the direc-

tion of the Secretar}-, that the President of the United States, as con-

stitutional commander-in-chief of the army and navy, and in virtue of

his constitutional obligation, tliat " He shall take care that the laws be

faithfuU}^ executed," violated no law in directing the marshal to receive

the prisoner D3'nes from tlie officer commanding the United States

steamer '' Engineer," for the purpose of transfening him to the peniten-

tiary of the District of Columbia; and, consequentlj', that the marshal

is not answerable in this action of trespass and false imprisonment.

We affirm the judgment of the Circuit Court.^

Mu. Justice McLean dissented.

1 " Courts ninrtial of the United States, althonjjh their le^al sanction is no less

than that of the Federal courts, being equally with these authorized by the Consti-

tution, are, unlike these, not a portion of the Judiciary of the United States, and are
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THE PRIZE CASES.

THE BRIG "AMY WARWICK."—THE BARK "HIAWATHA,'*
THE SCHOONER " BRILLIANTE."—THE SCHOONER

" CRENSHAW."

Supreme Court of the United States. 1863.

[2 Black, 635.] i

The case of the "Amy Warwick" was argued by Mr. Dana, of

Massachusetts, for libellants, and by 31r. Bangs, of Massachusetts, for

claimants. The " Crenshaw," by 3Ii\ Eames, of Washington City,

for libellants, and by Messrs. Lord, Edwards, and Donahue, of New
York, for claimants. The " Hiawatha," by Mr. Evarts and J/r. Sedg-

wick, of New York, for libellants, and by 3fr. Edwards, of New York,

for claimants. The " Brilliante," by Mr. Eames, of Washington City,

for libellants, and by 3Ir. Carlisle, of Washington City, for claimants.

Mr. Justice Grier. There are certain propositions of law which

must necessarily affect the ultimate decision of these cases, and many
others, which it will be proper to discuss and decide before we notice

the special facts peculiar to each. They are, 1st. Had the President a

right to institute a blockade of ports in possession of persons in armed

rebellion against the government, on the principles of international

law, as known and acknowledged among civilized States? 2d. Was
the property of persons domiciled or residing within those States a

proper subject of capture on the sea as "enemies' property"?

I. Neutrals have a right to challenge the existence of a blockade de

facto, and also the authority of the party exercising the right to insti-

tute it. The}' have a right to enter the ports of a friendl}- nation for

the purposes of trade and commerce, but are bound to recognize the

rights of a belligerent engaged in actual war, to use this mode of coer-

cion, for the purpose of subduing the enem^'.

That a blockade de facto actually existed, and was formall}' declared

and notified by the President on the 27th and 30th of April, 1861, is

an admitted fact in these cases.

That the President, as the Executive Chief of the Government and
Commander-in-Chief of the Arm}' and Navy, was the proper person to

make such notification, has not been, and cannot be disputed.

thus not included among the ' inferior ' courts which Congress ' may from time to time
ordain and establish.' [Here follows a quotation from Di/nes v. Hoover, 'the lead-

ing case on this subject.'] Not belonging to the judicial branch of the government,
it follows that courts martial must pertain to the executive department ; and they

are in fact simply instrumentalities of the executive power, provided by Congress for

the President as commander-in-chief, to aid him in properly commanding the army
and navy and enforcing discipline therein, and utilized under his orders or those of his

authorized military representatives."— 1 Winthrop's Military Law, pp 52-53.

—

Ed.
1 The statement of facts is omitted.— Ed.
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The right of prize and capture has its origin in the jus belli, and is

governed and adjudged under the law of nations. To legitimate the

capture of a neutral vessel or property on the high seas, a war ^ust
exist defacto^ and the neutral must have a knowledge or notice of the

intention of one of the parties belligerent to use this mode of coercion

against a port, city, or territory, in possession of the other.

.
Let us inquire whether, at the time this blockade was instituted, a

state of war existed which would justify a resort to these means of

subduing the hostile force.

War has been well defined to be, *' That state in which a nation prose-

cutes its right by force."

The parties belligerent in a })ublic war are independent nations. But it

is not necessary to constitute war, that both parties should be acknowl-

edged as independent nations or sovereign States. A war ma}' exist

where one of the belligerents claims sovereign rights as against the

other.

Insurrection against a government may or may not culminate in

an organized rebellion, but a civil war always begins b}' insurrection

against the lawful authority of the government. A civil war is never

solemnly declared ; it becomes such by its accidents,— the number,

power, and organization of the persons who originate and carry it on.

When the part}' in rebellion occupy and hold in a hostile manner p cer-

tain portion of territory ; have declared their independence ; have cast

off their allegiance ; have organized armies ; have commenced hostili-

ties against their former sovereign, the world acknowledges them as

belligerents, and the contest a war. They claim to be in arms to

establish their liberty and independence, in order to become a sover-

eign State, while the sovereign party treats them as insurgents and

rebels who owe allegiance, and who should be punished with death for

their treason.

The laws of war, as established among nations, have their founda-

tion in reason, and all tend to mitigate the cruelties and misery pro-

duced by the scourge of war. Hence the parties to a civil war usually

concede to each other belligerent rights. The\' exchange prisoners,

and adopt the other courtesies and rules common to public or national

wars.

" A civil war," says Vattel, " breaks the bands of society and gov-

ernment, or at least suspends their force and effect ; it produces in the

nation two independent parties, who consider each other as enemies,

and acknowledge no common judge. Those two parties, therefore,

must necessarily be considered as constituting, at least for a time, two

separate bodies, two distinct societies. Having no common superior to

judge between them, they stand in precisely the same predicament as

two nations who engage in a contest and have recourse to arms.

"This being the case, it is very evident that the common laws of

war— those maxims of humanity, moderation, and honor— ought to

be observed by both parties in every civil war. Should the sovereign
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conceive he has a right to hang up his prisoners as rebels, the opposite

part\- will make reprisals, etc. ; the war will become cruel, horrible, and

ever}' da}' more destructive to the nation."

As a civil war is never publicly proclaimed, eo nomine^ against insur-

gents, its actual existence is a fact in our domestic history which the

court is bound to notice and know.

The true test of its existence, as found in the writings of the sages

of the common law, may be thus summarily stated : " When the regular

course of justice is interrupted by revolt, rebellion, or insurrection, so

that the courts of justice cannot be kept open, civil war exists and
hostilities ma}- be prosecuted on the same footing as if those opposing

the government were foreign enemies invading the land."

By the Constitution, Congress alone has the power to declare a

national or foreign war. It cannot declare war against a State, or any

number of States, by virtue of an}' clause in the Constitution. The
Constitution confers on the President the whole Executive power. He
is bound to take care that the laws be faithfull}' executed. He is Com-
mander-in-Chief of the Array and Nav}' of the United States, and of

the militia of the several States when called into the actual service of

the United States. He has no power to initiate or declare a war either

against a foreign nation or a domestic State. But b}' the Acts of Con-

gress of February 28, 1795, and 3d of March, 1807, he is authorized to

call out the militia and use the military and naval forces of the United

States in case of invasion by foreign nations, and to suppress insur-

rection against the government of a State or of the United States.

If a war be made by invasion of a foreign nation, the President is

not only authorized but bound to resist force by force. He does not
initiate the war, but is bound to accept, the challenge without waiting

for any special legislative quthorit}'. And whether the hostile party be

a foreign invader, or States organized in rebellion, it is none the less a
war, although the declaration of it be "unilateral." Lord Stowell

(1 Dodson, 247) observes, " It is not the less a war on that account, for

war may exist without a declaration on either side. It is so laid down
by the best writers on the law of nations. A declaration of war by one
country only, is not a mere challenge to be accepted or refused at

pleasure b}' the other."

The battles of Palo Alto and Resaca de la Palma had been fought
before the passage of the Act of Congress of May 13, 1846, which
recognized " a state of war as existing by the act of the Republic of
Mexico." This act not only provided for the future prosecu^-Ton of the

war, but was itself a vindication and ratification of the act of the

President in accepting the challenge without a previous formal decla-

ration of war b}' Congress.

This greatest of civil wars was not gradually developed by popular
commotion, tumultuous assemblies, or local unorganized insurrections.

However long may have been its previous conception, it nevertheless

sprung forth suddenly fiom the parent brain, a Minerva in the full

VOL. II.— 73
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panoply of war. Tlie President was bound to meet it in the shape it

presented itself, without waiting for Congress to baptize it with a name
;

and no name given to it by him or them could change the fact.

It is not the less a civil war, with belligerent parties in hostile arra}",

because it may be called an " insurrection" by one side, and the insur-

gents be considered as rebels or traitors. It is not necessary that the

independence of the revolted province or State be acknowledged in

order to constitute it a party belligerent in a war according to the law

of nations. Foreign nations acknowledge it as war b}- a declaration of

neutrality. The condition of neutrality cannot exist unless there be

two belligerent parties. In the case of the Santisshna Trinidad,

(7 Wheaton, 337,) this court say: "The government of the United

States has recognized the existence of a civil war between Spain and

her colonies, and has avowed her determination to remain neutral \

between the parties. Each party is therefore deemed by us a bel-

ligerent nation, having, so far as concerns us, the sovereign rights of

war." (See also 3 Binn. 252.)

As soon as the news of the attack on Fort Sumter, and the organiza-

tion of a government by the seceding States, assuming to act as bel-

ligerents, could become known in Europe, to wit, on the 13th of Ma^',

1861, the Queen of England issued her proclamation of neutralit}',

" recognizing hostilities as existing between the government of the

United States of America and certain States styling themselves the

Confederate States of America." This was immediately followed by
similar declarations or silent acquiescence by other nations.

After such an official recognition b}- the sovereign, a citizen of a

foreign State is estopped to deny the existence of a war with all its

consequences as regards neutrals. The}' cannot ask a court to affect a

technical ignorance of the existence of a war, which all the world ac-

knowledges to be the greatest civil war known in the histor}- of the

human race, and thus cripple the arm of the government and paralyze

its power by subtle definitions and ingenious sophisms.

The law of nations is also called the law of nature ; it is founded on

the common consent as well as the common sense of the world. It

contains no sucli anomalous doctrine as that which this court are now
for the first time desired to pronounce, to wit : That insurgents who
have risen in rebellion against their sovereign, expelled her courts,

established a revolutionary government, organized armies, and com-

menced hostilities, are not enemies because they are traitors ; and a

war levied on the government by traitors, in order to dismember and

destroy it, is not a war because it is an " insurrection."

Whether the President, in fulfilling his duties as Commander-in-Chief

in suppressing an insurrection, has met with such armed hostile resist-

ance, and a civil war of such alarming proportions, as will compel him

to accord to them the character of belligerents, is a question to be

decided by him, and tliis court must be governed by the decisions and

acts of the political dej)artment of the government to which this power
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was intrusted. "He must determine wliat degree of force the crisis

demands." The proclamation of blockade is itself official and conclu-

sive evidence to the court tliat a state of war existed which demanded
and authorized a recourse to such a measure, under the circumstances

peculiar to the case.

The correspondence of Lord Lyons with the Secretary of State

admits the fact and concludes the question.

If it were necessary to the technical existence of a war, that it should

have a legislative sanction, we find it in almost every act passed at the

extraordinarj' session of the Legislature of 1861, which was wholh'

emploj'ed in enacting laws to enable the government to prosecute the

war with vigor and efficiency. And finally, in 1861, we find Congress

ex majore cautela and in anticipation of such astute objections, passing

an Act " approving, legalizing, and making valid all tlie acts, procla-

mations, and orders of the President, etc., as if they had been issued

and done under the previous express authority and direction of the

Congress of the United States."

Without admitting that such an act was necessar}' under the circum-

stances, it is plain that if the President had in an}' manner assumed
powers which it was necessary should have the authorit}' or sanction of

Congress, that on the well known principle of law, omnis ratihahitio

retrotrahitur et mandato equi^xiratur, l^liis ratification has operated to

perfecth' cure the defect. In the case of Broton v. United States,

(8 Cr. 131, 132, 133,) Mr. Justice Stor}' treats of this subject, and cites

numerous authorities to which we ma}* refer to prove this position, and
concludes, "I am perfectly satisfied that no subject can commence
hostilities or capture property of an enem}', when the sovereign has

prohibited it. But suppose he did, I would ask if the sovereign may
not ratify his proceedings, and thus b}- a retroactive operation give

validit}' to them?" Although Mr. Justice Stor}^ dissented from the

majouitf of the court on the whole case, the doctrine stated b}' him on
this point is correct and full}' substantiated by authority.

The objection made to this act of ratification, that it is ex post facto,

and therefore unconstitutional and void, might possibly have some
weight on the trial of an indictment in a criminal court. But prece-

dents from that source cannot be received as authoritative in a tribunal

administering public and international law.

On this first question therefore we are of the opinion that the Presi-

dent had a right, J>«'e belli, to institute a blockade of ports in posses-

sion of the States in rebellion, which neutrals are bound to regard.

II. AYe come now to the consideration of the second question. What
is included in the term " enemies' property"?

Is the property of all persons residing within the territory of the

States now in rebellion, captured on the high seas, to be treated as

"enemies' property" whether the owner be in arms against the gov-

ernment or not?

The right of one belligerent not only to coerce the other by direct
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force, but also to cripple his resources by the seizure or destruction

of his propert}-, is a necessary result of a state of war. Money and
wealth, the products of agriculture and commerce, are said to be the

sinews of war, and as necessary in its conduct as numbers and physical

force. Hence it is, tliat the laws of war recognize the right of a bel-

ligerent to cut these sinews of the power of the enem}', b}- capturing

his propert}- on the high seas.

The appellants contend that the term " enemy '" is properly appli-

cable to those only who are subjects or citizens of a foreign State at

war with our own. The}- quote from the pages of the common law,

which say, "that persons who wage war against the King may be of

two kinds, subjects or citizens. The former are not proper enemies,

but rebels and traitors ; the latter are those that come properly under

the name of enemies."

They insist, moreover, that the President himself, in his proclama-

tion, admits that great numbers of the persons residing within the

territories in possession of tlie insurgent government are loyal in their

feelings, and forced by compulsion and the violence of the rebellious

and revolutionary party and its '-'- de facto government" to submit to

their laws and assist in their scheme of revolution ; that the acts of the

usurping government cannot legallv sever the bond of their allegiance
;

they have, therefore, a co-relative right to claim the protection of the

government for their persons and pro})erty, and to be treated as loj'al

citizens, till legally convicted of having renounced their allegiance and

made war against the government by treasonabl}' resisting its laws.

The}' contend, also, that insurrection is the act of individuals and not

of a government or sovereignty ; that the individuals engaged are sub-

jects of law. That confiscation of their property- can be effected onlj'

under a municipal law. Tliat b}' the law of the land such confiscation

cannot take place without the conviction of the owner of some offence,

and finally that the secession ordinances are nullities and ineffectual to

release anv citizen from his allegiance to the national Government, and

consequently that the Constitution and laws of the United States are

still operative OA^er persons in all the States for punishment as well as

protection.

This argument rests on the assumption of two propositions, each of

which is without foundation on the established law of nations. It

assumes that where a civil war exists, the party belligerent claiming

to be sovereign cannot, for some unknown reason, exercise the rights of

belligerents, although the revolutionary party ma}'. Being sovereign,

he can exercise onl}- sovereign rights over the other party. The insur-

gent may be killed on the battle-field or by the executioner ; his prop-

erty on land may be confiscated under the municipal law ; but the

commerce on the ocean, which supplies the rebels with means to sup-

port the war, cannot be made the subject of capture under the laws of

war, because it is " unconstitutional" ! Now, it is a proposition never

doubted, that the belligerent party who claims to be sovereign may

I



CHAP. XII.] THE PRIZE CASES. 2345

exercise both belligerent and sovereign rights (see 4 Cr. 272). Treat-

ing the other party as a belligerent and using only the milder modes of

coercion which the law of nations has introduced to mitigate the rigors

of war, cannot be a subject of complaint by the party to whom it is

accorded as a grace or granted as a necessity. We have shown that a

civil war such as that now waged between the Northern and Southern

States is properly conducted according to the humane regulations of

public law as regards capture on the ocean.

Under the very peculiar Constitution of this government, although

the citizens owe supreme allegiance to the Federal government, they

owe also a qualified allegiance to the State in which they are domiciled.

Their persons and property are sui)ject to its laws.

Hence, in organizing this rebellion, they have acted as States claim-

ing to be sovereign over all persons and property within their respect-

ive limits, and asserting a right to absolve their citizens from their

allegiance to the Federal Government. Several of these States have

combined to form a new confederac}', claiming to be acknowledged by

the world as a sovereign State. Their right to do so is now being

decided by wager of battle. The ports and territory of each of these

States are held in hostility to the General Government. It is no loose,

unorganized insurrection, having no defined boundary or possession.

It has a boundary marked by lines of bayonets, and which can be

crossed only b}- force— south of this line is enemies' territory', because

it is claimed and held in possession by an organized hostile and bel-

ligerent power.

All persons residing within this territory whose propert}' maj' be

used to increase the revenues of the hostile power are, in this contest,

liable to be treated as enemies, though not foreigners. The}- have cast

off their allegiance and made war on their government, and are none

the less enemies because the}' are traitors.

But in defining the meaning of the term " enemies' propert}'," we
will be led into error if we refer to Fleta and Lord Coke for their

definition of the word " enemy." It is a technical phrase peculiar to

prize courts, and depends upon principles of public policy as distin-

guished from the common law.

Whether property be liable to capture as " enemies' property " does

not in any manner depend on the personal allegiance of the owner.
" It is the illegal traffic that stamps it as ' enemies' property.' It is of

no consequence whether it belongs to an ally or a citizen. 8 Cr, 384.

The owner, pro hac vice, is an enemy." 3 Wash. C. C. R. 183.

The produce of the soil of the hostile territory, as well as other prop-

erty engaged in the commerce of the hostile power, as the source of its

wealth and strength, are always regarded as legitimate prize, without

regard to the domicil of the owner, and much more so if he reside and

trade within their territory.

III. We now proceed to notice the facts peculiar to the several cases

submitted for our consideration. The principles which have just been
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stated apply alike to all of them. [Here follows a separate, brief

consideration of each of the cases, affirming the decrees below except

as to a part of the goods in the "Crenshaw," which were restored to

their owner. -^ The dissenting opinion of Nelson, J. (given in the case

of the "Hiawatha"), in which Tanev, C. J., and Justices Catron and

Clifford, concurred, is given in a note.'^J

1 See 1 Winthrop's " Military Law," 957-958.

From Adams's Life of R. II. Dana, ii. 266. — " Few of those even most familiar with

the history of the Civil War knew aiiytiiiiig of the important legal episodes connected

with it. Much has heen said and written of the gathering of armies, of the fitting out

of fleets, of the hlockade of tlie rebel ports, and of the political and diplomatic dis-

cussions which absorbed the time and energies of the statesmen and diplomats of that

day ; but out of these grew a class of questions, the decision of whicli by the courts of

law had a most important bearing on military operations. The issue of President

Lincoln's proclamations of April 19 and 27, 1861, and, in pursuance thereof, the block-

ade of the Southern ports and the capture on the high seas of ships carrying contra-

band goods, or of ships owned by parties residing in the States in rebellion, implying,

of coui'se, proceedings in the prize courts for the condemnation of such captured ves-

sels, raised in those courts a class of questions that involved the authority of the

government to suppress the rebellion. This was the momentous issue presented in

the cause known as ' The Prize Cases,' which was decided l)y the Supreme Court of

the United States at its December term, 1862. Mr. Dana thus described it in a

letter to Mr. Adams written immediately upon his return home after making his

argument before the full bench at Washington :
—

"' [1863. March 9, Boston.] These causes present our Constitution in a new and

peculiar liglit. In all States but ours, now existing or that have ever existed, the func-

tion of the judiciary is to interpret the acts of the government. In ours, it is to decide

upon their legality. The government is carrying on a war. It is exerting all the powers

of war. Yet the claimants of the captured vessels not only seek to save their vessels by

denying that they are liable to capture, but deny the right of the government to exer-

cise war powers, — deny that this can be, in point of law, a war. So the judiciary is

actually, after a war of twenty-three months' duration, to decide whether the govern-

ment has the legal capacity to exert these war powers. This is the result of a written

Constitution, as a supreme law, under which there is no sovereign power, but only

coordinate departments.
" ' Contemplate, my dear sir, the possibility of a Supreme Court deciding that this

blockade is illegal ! What a position it would put us in before the world whose com-

merce we have been illegally prohiliiting, whom we have unlawfully subjected to a

cotton famine and domestic dangers and distress for two years ! It would end the

war, and where it would leave us with neutral powers it is fearful to coutemiilate !

Yet such an event is legally possible, — I do not think it probable, hardly possible, in

fact. But last year I tliink there was danger of such a result, when the blockade was

new, and before the three new jmlges were appointed. The bare contemplation of

such a possibility makes us pause in our boastful a-ssertion that our written Constitu-

tion is clearly the best adapted to all exigencies, the last, best gift to man.'

" The three new judges here referred to were Davis, Swayne, and Miller, all ap-

pointed by President Lincoln in October, 1862. Before they took their seats, the

Supreme Court was composed of the Chief Justice, Taney, and of the five associates,

justices Wayne, Catron, Nelson, Grier, and Clifford, all democrats, and three of them

appointed from slaveholding States. What made the situation more grave was the

fact that the Chief Justice had already, from his circuit bench, challenged the legality

of some of President Lincoln's most important and essential acts."— Ed.

2 Mr. Ji'STIce Nklson, dissenting. The property in tiiis case, ves.sel and cargo,

was .seized by a government vessel on the 20th of May, 1861, in Hampton Roads, for

an alleged violation of the blockade of the ports of the State of V^irginia. . . .

Another objection taken to the seizure of this vessel and cargo i.s, that there was
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no existing war between the United States and the States in insurrection within the

meaning of the law of nations, whicli drew after it the consequences of a public or

civil war. A contest by force between independent sovereign States is called a public

war; and, when duly commenced by proclamation or otherwise, it entitles both of the

belligerent parties to all the rights of war against each other, and as respects neutral

nations. Chancellor Kent observes, " Though a solemn declaration, or previuus notice

to the enemy, be now laid aside, it is essential that some formal public act, proceeding

directly from the competent source, should announce to the people at home their new
relations and duties growing out of a state of war, and which should equally apjjrise

neutral nations of the fact, to enable them to conform their conduct to the rights

belonging to the new state of things." " Such an official act operates from its date

to legalize all liostile acts, in like manner as a treaty of peace operates from its date

to annul them." He further observes, "as war cannot lawfully be commenced on the

part of the United States without an Act of Congress, such Act is, of course, a formal

notice to all the world, and equivalent to the most solemn declaration."

The legal consequences resulting from a state of war between two countries at this

day are well understood, and will be found described in every approved work on the

subject of international law. The people of the two countries become immediately

the enemies of each other— all intercourse commercial or otherwise between them
unlawful— all contracts existing at the commencement of the war suspended, and
all made during its existence utterly void. The insurance of enemies' property, the

drawing of bills of exchange or purchase on the enemies' country, the remission of

bills or money to it, are illegal and void. Existing partnerships between citizens or

subjects of the two countries are dissolved, and, in fine, interdiction of trade and inter-

course direct or indirect is absolute and complete by the mere force and effect of war
itself. All the property of the people of the two countries on land or sea is subject

to capture and confiscation by the adverse party as enemies' property, with certain

qualifications <as it respects property on land {Brown v. United Stntes, 8 Cranch, 110),

all treaties between the belligerent parties are annulled. The ports of the respective

countries may be blockaded, and letters of marque and reprisal granted as rights

of war, and the law of prizes as defined by tlie law of nations comes into full and

complete operation, resulting from maritime captures, jure belli. "War also effects

a change in the mutual relations of all States or countries, not directly, a« in the case

of the belligerents, but immediately and indirectly, though they take no part in the

contest, but remain neutral.

This great and pervading change in the existing condition of a country, and in the

relations of all her citizens or sulijects, external and internal, from a state of peace,

is the immediate effect and result of a state of war : and hence the same code which

has annexed to the existence of a war all these disturbing consequences has declared

that the right of making war belongs exclusively to the supreme or sovereign power

of the State.

This power in all civilized nations is regulated by the fundamental laws or muni-

cipal constitution of the country. By our Constitution this power is lodged in Con-

gress. Congress shall have power "to declare war, grant letters of marque and

reprisal, and make rules concerning captures" on land and water."

We have thus far been considering the status of the citizens or subjects of a country

at the breaking out of a public war when recognized or declared by the competent

power.

In the case of a rebellion or resistance of a portion of the peojile of a country

against the establislied government, there is no doubt, if in its progress and enlarge-

ment the government thus sought to be overthrown sees fit, it may by the competent

power recognize or declare the existence of a state of civil war, which will draw after

it all the consequences and riglits of war between the contending parties as in the

case of a public war. jNIr. Wlieaton observes, speaking of civil war, " But the general

usage of nations regards such a war as entitling both the contending parties to all the

rights of war as against each other, and even as respects neutral nations." It is not

to be denied, therefore, that if a civil war existed between that portion of the people in
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orgauized insurrection to overtlirow this government at the time this vessel ami cargo

were seized, and if she was guilty of a violation of the blockade, she would be lawful

prize of war. But before this insurrection against the established Government can be

dealt witli on the footing of a civil war, within the meaning of the law of nations and

tiie Constitution of the United States, and which will draw after it belligerent rights,

it must be recognized or declared by the war-making power of the Government. No
])Ower short of this can change the legal status of the Government or the relations of

its citizens from that of peace to a state of war, or bring into existence all those duties

and obligations of neutral third parties growing out of a state of war. The war poM-er

oi the Government nmst be exercised before this changed condition of the Government

and people and of neutral third parties can be admitted. There is no difference in this

respect between a civil and a public war.

We have been more particular upon this branch of the case than would seem to be

required on account of any doubt or difficulties attending the sul)ject in view of the

approved works upon the law of nations, or from the adjudication of the courts, but

because some confusion existed on the argument as to the definition of a war that

drew after it all the rights of prize of war. Indeed, a great portion of the argument

proceeded upon the ground that these rights could be called into operation— enemies'

property captured — blockades set on foot and all the rights of war enforced in prize

courts— by a species of war unknown to the law of nations and to the Constitution

of the United States.

An idea seemed to be entertained that all that was necessary to constitute a war

was organized hostility in the district of country in a state of rebellion— that conflicts

on laud and on sea— the taking of towns and capture of fleets — in fine, the magni-

tude and dimensions of the resistance against the Government— constituted war with

all the belligerent rights belonging to civil war. With a view to enforce this idea,

we had, during the argument, an imposing historical detail of tlie several measures

adopted 1)y the Confederate States to enable them to resist the authority of the Gen-

eral Government, and of many bold and daring acts of resistance and of conflict. It

was said that war was to be ascertained by looking at the armies and navies or public

force of the contending parties, and the battles lost and won — that in the language

of one of the learned counsel, " Whenever the situation of opposing hostilities has

assumed the proportions and pursued the methods of war, then peace is driven out,

the ordinary authority and administration of law are suspended, and war in fact and

by necessity is the status of the nation until peace is restored and the laws resumed

tlieir dominion."

Now, in one sense, no doubt this is war, and may be a war of the most extensive and

threatening dimensions and effects, but it is a statement simply of its existence in a

material sense, and has no relevancy or weight when the question is, what constitutes

war in a legal sense, in the sense of the law of nations, and of the Constitution of the

United States ? For it must be a war in this sense to attach to it all the consequences

that belong to belligerent rights. Instead, therefore, of inquiring after armies and

navies, and victories lost and won, or organized rebellion against the General Govern-

ment, the inquiry should be into the law of nations and into the municipal fundamental

laws of the Government. For we find there that to constitute a civil war in the sense

in which we are s])eaking, before it can exist, in contemplation of law, it must be recog-

nized or declared by the sovereign power of the State, and which sovereign power

by our Constitution is lodged in the Congress of the United States— civil war, there-

fore, under our system of government, can exist only by an Act of Congress, which

requires the assent of two of the great departments of the Government, the Executive

and Legislative.

We have thus far been speaking of the war power under the Constitution of the

. United States, and as known and recognized by the law of nations. But we are

asked, what would become of the peace and integrity of the Union in case of an insur-

rection at home or invasion from abroad if this power could not lie exercised by the

President in the recess of Congress, and until that body could be assembled ?

The fraraers of the Constitution fully comprehended this question, and provided
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for the contingency. Indeed, it would have been surprising if they had not, as a

rebellion had occurred in the State of Massachusetts while the Convention was in

session, and which had become so general that it was quelled only by calling upon the

military power of the State. The Constitution declares that Congress shall have

power '' to provide for calling forth the militia to execute the laws of the Union, sup-

jiress insurrections, and repel invasions." Another clause, '" that the President shall

be Commander-in-Chief of the Army and Navy of the United States, and of the militia

of the several States when called into the actual service of the United States;" and,

again, " He shall take care that the laws shall be faithfully executed." Congress

passed laws on this subject in 1792 and 1795. 1 United States Laws, pp. 264, 424.

The last Act provided that whenever the United States shall be invaded or be iu

imminent danger of invasion from a foreign nation, it shall be lawful for the Presi-

dent to call forth such number of the militia most convenient to the place of danger,

and in case of insurrection in any State against the government thereof it shall be

lawful for the President, on the application of the Legislature of such State, if iu

session, or if not, of the Executive of the State, to call forth such number of militia of

any other vState or States as he may judge sufficient to suppress such insurrection.

The 2d section provides, that when the laws of the United States shall be opposed,

or the execution obstructed iu any State by combinations too powerful to be sup-

pressed by the course of judicial proceediugs, it shall be lawful for the President to

call forth the militia of such State, or of any other State or States as may be necessary

to suppress such combinations; and by tlie Act 3 March, 1807 (2 U. S. Laws, 44.3), it

is provided that in case of insurrection or obstruction of the laws, either in the United

States or of any State or Territory, where it is lawful for the President to call forth

the militia for the purpose of suppressing such insurrection, and causing the laws to

be executed, it shall be lawful to employ for the same purpose such part of the land

and naval forces of the United States as shall be judged necessary.

It will be seen, therefore, that ample provision has been made under the Constitu-

tion and laws against any sudden and unexpected disturb.ance of the public peace from
insurrection at home or invasion from abroad. The whole military and naval pjower

of the country is put under the control of the President to meet the emergency. He
may call out a force in proportion to its necessities, one regiment or fifty, one ship-of-

war or any number at his discretion. If, like the insurrection in the State of Pennsvl-
vauia in 1793, the disturbance is confined to a small district of country, a few regi-

ments of the militia may be sufficient to suppress it. If of the diiuension of the

present, when it first broke out, a much larger force would be required. Rut what-

ever its numbers, whether great or small, that may be required, ample provision is

here made ; and whether great or small, the nature of the power is the same. It is

the exercise of a power under the municipal laws of the country and not under the

law of nations ; and, as we see, furnishes the most ample means of repelling attacks

from abroad or suppressing disturbances at home until the assembling of Congress,

who can, if it be deemed necessary, bring iuto operation the war power, and thus

change the nature and cliaraeter of the contest. Then, instead of being carried on
under the municipal law of 179.5, it would be under the law of nations, and the Acts
^)f Congress as war measures with all the rights of war.

It has been argued that the authority conferred on the President by the Act of

1795 invests him with the war power. But the obvious answer is, that it proceeds

from a different clause in the Constitution and which is given for different purposes
and ol)jects, namely, to execute the laws and preserve the public order and tranquillity

of the country in a time of peace by preventing or suppressing any ])ublic disorder or

disturbance by foreign or domestic enemies. Certainly, if there is any force in this

argument, then we are in a state of war with all the rights of war, and all the penal

consecjuences attending it every time this power is exercised by calling out a military

force to execute the laws or to suppress insurrection or rebellion ; for tlie nature of

the power cannot depend upon the numbers called out. If so, what numbers will con-

stitute war and what numbers will not ? It has also been argued that this power of

the President from necessity should be construed as vesting him with the war power.
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or the Kepublic might greatly suffer or be in danger from the attacks of the hostile

party before the assembling of Congress. But we have seen that the whole military

and naval force are in his hands under the municipal laws of the country. He can

meet the adversary upon laud and water with all the forces of the Government. The
truth is, this idea of the existence of any necessity for clothing the President with the

war power, under tlie Act of 1795, is simply a monstrous exaggeration; for, besides

having the command of the whole of the army and navy, Congress can be assembled

within any thirty days, if the safety of the country requires that the war power shall

be brought into operation.

The Acts of 1795 and 1807 did not, and could not under the Constitution, confer

on the President the power of declaring war against a State of this Union, or of decid-

ing that war existed, and upon that ground authorize the capture and confiscation of

the property of every citizen of the State whenever it was found on the waters. The
laws of war, whether the war be civil or inter gentes, as we have seen, convert every

citizen of tlie hostile State into a public enemy, and treat him accordingly, whatever

may have been his previous conduct. This great power over the business and property

of the citizen is reserved to the legislative department by the express words of the

Constitution. It cannot be delegated or surrendered to the p]xecutive. Congress

alone can determine whether war exists or should be declared ; and until they have

acted, no citizen of the State can be punished in his person or property', unless he has

committed some offence against a law of Congress passed before the act was com-

mitted, which made it a crime, and defined the punishment. The penalty of confisca-

tion for the acts of others with which he had no concern cannot lawfully be inflicted.

In the breaking out of a rebellion against the established Government, the usage in

all civilized countries, in its first stages, is to suppress it by confining the public forces

and the operations of the Government against those in rebellion, and at the same time

extending encouragement and suppoi-t to the loyal people w'ith a view to their co-

operation in putting down the insurgents. This course is not only the dictate of

wisdom, but of justice. This was the practice of England in Monmouth's rebellion

in the reign of James the Second, and in the rebellions of 1715 and 1745, by the

Pretender and his son, and also in the beginning of the rebellion of the Thirteen

Colonies of 1776. It is a personal war against the individuals engaged in resisting

the authority of the Government. This was the character of the war of our Revolu-

tion till the passage of the Act of the Parliament of Great Britain of the 16th of

George Third, 1776. By that act all trade and commerce with the Thirteen Colonies

was interdicted and all ships and cargoes belonging to the inhabitants subjected to for-

feiture as if the same were the ships and effects of open enemies. From this time the

war became a territorial civil war between the contending parties, with all the rigiits

of war known to the law of nations. Down to this period the war was personal against

the rebels, and encouragement and support constantly extended to the loyal subjects

who adhered to their allegiance, and although the power to make war existed exclu-

sively in the King, and of course this personal war carried on under his authority, and

a partial exercise of the war power, no captures of the ships or cargo of the rebels as

enemies' yiroperty on the sea, or confiscation in I'rize Courts as rights^ of war, took

place until after the passage of the Act of Parliament. Until the passage of the Act

the American subjects were not regarded as enemies in the sense of the law of nations.

The distinction between the loyal and rebel subjects was constantly observed. That

Act provided for the capture and confiscation as prize of their property as if the

same were the property " of open enemies." For the first time the distinction was

obliterated.

So the war carried on by the President against the insurrectionaiw districts in

the Southern States, as in the case of the King of Great Britain in tlie American

Revolution, was a personal war against those in rebellion, and with encourage-

ment and support of loyal citizens with a view to their co-operation and aid in sup-

pressing the insurgents, with this difference, as tlie war-making power belonged to the

King, he might have recognized or declared the war at the beginning to be a civil

war, which would draw after it all the rights of a belligerent, but in the case of the
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President no such power existed : the war therefore from necessity was a personal
war, until Congress assembled and acted upon this state of things.

Down to this period the only enemy recognized by the Government was the persons
engaged in the rebellion, all others were peaceful citizens, entitled to all the privileges

of citizens under the Constitution. Certainly it cannot riglitfully be said that tiie

I'resideut has the power to convert a loyal citizen into a belligerent enemy or conhs-
cate his property as enemy's property.

Congress assembled on the call for an extra session the 4th of July, 1861, and
among the first acts passed was one in which the President was authorized bv procla-

mation to interdict all trade and intercourse between all the inhabitants of (States in

insurrection and the rest of the United States, subjecting vessel and cargo to capture
and condemnation as prize, and also to direct the capture of any ship or vessel belong-
ing in whole or in part to any inhabitant of a State whose inhabitants are declared by
the proclamation to be in a state of insurrection, found at sea or in any part of the

rest of the United States. Act of Congress of 13th of July, 1861, sees. 5, 6. The
4th section also authorized the President to close any port in a Collection District

olistructed so that the revenue could not be collected, and provided for the capture and
condemnation of any vessel attempting to enter.

The President's Proclamation was issued on the 16th of August following, and
embraced Georgia, North and South Carolina, part of Virginia, Tennessee, Alabama,
Louisiana, Texas, Arkansas, Mississippi, and Florida.

This Act of Congress, we think, recognized a state of civil war between the Govern-
ment and the Confederate States, and made it territorial. The Act of Parliament
of 1776, which converted tlie rebellion of the Colonies into a civil territorial war,
resembles, in its leading features, the act to which we have referred. Government in

recognizing or declaring the existence of a civil war bet'.^een itself and a portion of

the people in insurrection usually modifies its effects with a view as far as practicable

to favor the innocent and loyal citizens or subjects involved in the war. It is only the
urgent necessities of the Government, arising from the magnitude of the resistance,

tliat can excuse the conversion of the personal into a territorial war, and thus con-
found all distinction between guilt aud innocence ; hence the modification in the Act
of I'arliament declaring the territorial war.

It is found in tlie 44th section of the Act, which for the encouragement of well

affected persons, and to afford speedy protection to those desirous of returning to their

allegiance, provided for declaring such inhabitants of any colony, county, town, port,

or place, at peace wit a his Majesty, and after such notice by proclamation there should
be no further captures. The Act of 1,3th of July provides that the President may, in

his discretion, permit commercial intercourse with any such part of a State or section,

the inhabitants of which are declared to be in a state of in.surrection (§ .5), obviously
intending to favor loyal citizens and encourage others to return to their lovalty. And
the 8th section provides that the Secretary of the Treasury may mitigate or remit the
forfeitures aud penalties incurred under the Act. The Act of 31st Julv is also one of
a kindred character. That appropriates $2,000,000 to be expended under the authority
of the President in supplying and delivering arms and munitions of war to loyal

citizens residing in any of the States of which the inhabitants are in rel)ellion, or in

which it may be threatened. We agree, therefore, that the Act 13th Julv, 1861,

recognized a state of civil war between the government and the people of the States
described in tliat proclamation.

The cases of the United States v. Palmer (3 Wh. 610) ; Divina Pastora, and 4 Ibid.

52, and that class of cases to be found in the reports are referred to as furnisliing

authority for the exercise of the war power claimed for the President in the present
case. These cases hold that when the government of the United States recognizes a
state of civil war to exi.st between a foreign nation and her colonies, but remaining
itself neutral, the courts are bound to consider as lawful all those acts which the new
government may direct against the enemy, and we admit the President who conducts
the foreign relations of the government may fitly recognize or refuse to do so, the

existence of civil war in the foreign nation under the circumstances stated.

But this is a very different question from the one before us, which is whether the
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Presideut cau recognize or declare a civil war, under tlie Constitution, with all its

belligerent rights, between his own government and a portion of its citizens in a state

of insurrection. That power, as we have seen, belongs to Congress. We agree when
such a war is recognized or declared to exist by the war-making power, but not

otherwise, it is the duty of the courts to follow the decision of tlie political power of

the government.

The case of Lut/ier v. Borden et al., (7 How., 45,) which arose out of the attempt

of an assumed new government iu the State to overthrow the old and established

Government of Khode Island by arms. The Legislature of the old Government liad

established martial law, and tlie Chief Justice in delivering the opinion of the court

observed, among other things, that " if the Government of llhode Island deemed the

armed opposition so formidable and so ramified throughout tiie State as to require

the use of its military force, and the declaration of martial law, we see no ground
upon which this court can question its authority. It was a state of war, and the

established government resorted to the rights and usages of war to maintain itself and
overcome the unlawful opposition."

But it is only necessary to say, that the term " war " must necessarily have been
used here by the Chief Justice in its popular sense, and not as known to the law of

nations, as the State of Khode Island confessedly possessed no power under the

federal Constitution to declare war.

Congress on the 6th of .August, 1862, passed an Act confirming all acts, proclama-

tions, and orders of the President, after the 4th of March, 1861, respecting the army
and navy, and legalizing them, so far as was competent for that body, and it has been

suggested, but scarcely argued, that this legislation on tlie subject had the effect to

bring into existence an ex post facto civil war with all the rights of capture and con-

fiscation, /wre l)elli, from the date referred to. An ex post facto law is defined, when,

after an action, indifferent iu itself, or lawful, is committed, the Legislatui-e then, for

the first time, declares it to have been a crime, and inflicts punishment upon the person

who committed it. The principle is sought to be ajiplied in this case. Property of

the citizen or foreign subject engaged in lawful trade at the time, and illegally cap-

tured, which must be takeu as true if a confirmatory act be necessary, may be held

and confiscated by subsequent legislation. In other words, trade and commerce

authorized at the time by Acts of Congress and treaties may, by ex post facto legisla-

tion, be changed into illicit trade and commerce, with all its penalties and forfeitures

annexed and enforced. The iustance of the seizure of the Dutch ships in 1803 by

Great Britain before the war, and confiscation after the declaration of war, which is

well known, is referred to as an authority. But tiiere tiie ships were seized by the

war power, the orders of the Government, the seizure being a partial exercise of that

power, and which was soon after exercised in full.

The precedent is one which has not received the approbation of jurists, and is not

to be followed. See W. B. Lawrence, 2d ed. Wlieaton's Elements of Int. Law, pt. 4,

ch. 1, sec. 11, and note. But, admitting its full weight, it affords no authority in the

present case. Here the captures were without any Constitutional authority, and void
;

and, on principle, no subsequent ratification could make them valid.

Upon the whole, after the most careful consideration of this case which the pressure

of other duties has admitted, I am compelled to the conclusion that no civil war existed

between this Government and the States in insurrection till recognized by the Act of

Congress 13th of July, 1861 ; that the President does not possess the power under the

Constitution to declare war or recogi;ize its existence within the meaning of the law

of nations, which carries with it belligerent rights, and thus change the country and

all its citizens from a state of peace to a state of war ; that this power belongs exclu-

sively to the Congress of the United States, and, consequently, that the President had

no power to set on foot a blockade under the law of nations, and that the capture of

the vessel and cargo in this case, and in all cases before us iu which the capture

occurred before the 13th of July, 1861, for breach of blockade, or as enemies' property,

are illegal and void, and that the decrees of condemnation should be reversed and the

vessel and cai'go restored.
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THE PROTECTOR.

Supreme Court of the United States. 1871.

[12 Wall. 700.]

Appeal from tlie Circuit Court of the United States for the District

of Louisiana.

This was a motion by Mr. P. Phillips to dismiss an appeal from a

decree of the Circuit Court of the United States in the Southern District

of Alabama. A motion to dismiss an appeal from the same decree, for

the reason that it was not brought within one year from the passage of

the Act of March 2, 1867 (14 Stat, at Large, 545), had been made

and denied at the December Term, 1869. 9 Wall. 689. The appeal

was subsequently dismissed on another ground. 11 Wall. 82. The

ground of this present motion was that more than five years, excluding

the time of the rebellion, elapsed after the rendering of the decree,

before the appeal was brought.

By the Act of 1789 it is provided that writs of error shall not be

brought but within five years from the rendering or passing the judg-

ment or decree complained of. By the Act of 1803, appeals from

decrees were allowed, subject to the same rules, regulations, and

restrictions as writs of error. 2 Stat, at Large, 244. As a writ of

error is not brought (i??-ooA:s v. Nbr7Hs, 11 How. 204) until it is filed

in the court where the judgment was rendered, so an appeal, as this

court considers, is not brought until it is rendered or filed in the same

wa}-. The decree in this case was rendered on the 5th of April, 1861,

and the present appeal was allowed on the 6th of May, 1871, and filed

in the clerk's office of the proper court, or brought, on the 17th of

May, 1871.

In Hanger v. Ahhott (6 Wall. 532 ; The Protector, 9 Id. 659) it was

held that the Statute of Limitations did not run, during the rebellion,

against citizens of States adhering to the national government having

demands against citizens of the insurgent States. And the question of

course was whether, making allowance for the suspension of time pro-

duced by the rebellion, the appeal was or was not in season.

Mr. Phillips contended that it was not ; Mr. F. S. Blount., contra^

urging that it was.

The Chief Justice delivered the opinion of the court.

The question in the present case is, when did the rebellion begin

and end? In other words, what space of time must be considered as

excepted from the operation of the Statute of Limitations by the war of

the rebellion ?

Acts of hostility by the insurgents occurred at periods so various,

and of such different degrees of importance, and in parts of the country

so remote from each other, both at the commencement and the close of

the late Civil War, that it would be difficult, if not impossible, to say on
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what precise day it began or terminated. It is necessar}', therefore, to

refer to some public act of the political departments of the government

to fix the dates ; and, for obvious reasons, those of the executive

department, which may be, and, in fact, was, at the commencement of

hostilities, obliged to act during the recess of Congress, must be taken.

The proclamation of intended blockade by the President ma}' there-

fore be assumed as marking the first of these dates, and the proclama-

tion that the war had closed, as marking the second. But the war did

not begin or close at the same time in all the States. There were two
proclamations of intended blockade: the first of the 19th of April, 18G1

(12 Stat, at Large, 1258), embracing the States of South CaroUna,

Georgia, Alabama, Florida, Mississippi, Louisiana, and Texas ; the

second, of the 27th of April, 1861 (Id. 1259), embracing the States of

Virginia, and North Carolina ; and there were two proclamations de-

claring that the war had closed: one issued on the 2d of April, 1866

(14 Stat, at Large, 811), embracing the States of Virginia, North Caro-

lina, South Carolina, Georgia, Florida, Mississippi, Tennessee, Ala-

bama, Louisiana, and Arkansas ; and the other issued on the 20th of

August, 1866 (Id. 814), embracing the State of Texas.

In the absence of more certain criteria, of equalh' general applica-

tion, we must take the dates of these proclamations as ascertaining the

commencement and the close of the war in the States mentioned in

them. Applying this rule to the case before us, we find that the war

began in Alabama on the 19th of April, 1861, and ended on the 2d of

April, 1866. More than five j'ears, therefore, had elapsed from the

close of the war till the 17th of May, 1871, when this appeal was

brought. The motion to dismiss, therefore, must be Granted.

JOHNSON V. DUNCAN et al.

Supreme Court of Louisiana. 1815.

[3 Martin, 530.] i

Martin, J. A motion that the conrt might proceed in this case has

been resisted on two grounds :
—

1. That the city and its environs were, by general orders of the

officer commanding the military district, put on the 15th of December

last under strict martial law.

1 On p. 528 the reporter says :
" The city of New Orleans being besieged by a British

army on the first Monday [the 2d] of January, 1815, the court was not opened." On

p. 529 of the February term, he says :
" The din of war prevented any business being

done during this term." The case here given is the only one in the March terra, and on

p. 558 it is said, "There was not any business done during the Month of April "

The " Battle of New Orleans " had taken place on January 8, 181 5, before the news had

come of the signing of the treaty of peace at Ghent, on December 24, 1814. — Ed.
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2d. That In' the 3cl section of an Act of Assembl}', approA-ed on the

18th of December last, all proceedings in any civil case are suspended.

1. At the close of the argument, on Monda}' last, we thought it

our duty, lest the smallest delay should countenance the idea, that this

court entertain any doubt on the first ground, instantl}' to declare viva

voce (although the practice is to deliver our opinions in writing) that the

exercise of an authority, vested by law in this court, could not be sus-

pended by an}' man.

In any other State but this, in the population of which are raanj*

individuals who, not being perfectly acquainted with their rights, may
easily be imposed on, it could not be expected that the judges of this

court should, in complying with the constitutional injunction in all cases

to adduce the reasons on which their judgment is founded, take up

much time to show that this court is bound utterlj' to disregard what is

thus called martial law ; if anything be meant thereb}', but the strict

enforcing of the rules and articles for the government of the arm}' of

the United States, established by Congress or any Act of that body re-

lating to military matters, on all individuals belonging to the arm}' or

militia in the service of the United States. Yet, we are told that b}-

this proclamation of martial law the oflScer who issued it has conferred

on himself, over all his fellow-citizens, within the space which he has

described, a supreme and unlimited power, which being incompatible

with the exercise of the functions of civil magistrates, necessarily sus-

pends them.

This bold and novel assertion is said to be supported by the 9tli

section of the first article of the Constitution of the United States, in

which are detailed the limitations of the power of the legislature of the

Union. It is there provided that the privilege of the writ of habeas cor-

pus shall not be suspended, unless, when in cases of invasion or rebel-

lion, the public safety may require it. We are told that the commander
of the military district is the person who is to suspend the writ, and is

to do so, whenever in his judgment the pul)lic safet}' appears to require

it ; that, as he may thus paral3'ze the arm of the justice of bis countr}'

in the most important case, the protection of the personal liberty of the

citizen, it follows that, as he who can do the more can do the less, he

can also suspend all otiier functions of the civil magistrate, which he

does by Me proclamation of martial law.

Tliis mode of reasoning varies toio ccelo from the decision of the

Supreme Court of the United States, in the case of Sioartinout and Boll-

man^ arrested in this city in 1806 by General Wilkinson. The court

there declared that the Constitution had exclusively vested in Con-
gress the right of suspending the privilege of the writ oHiabeas corpus,

and that body was tlie sole judge of the necessity that called for the sus-

pension. " If, at any time," said the Chief Justice, " the public safety

shall require the suspension of the powers vested in the courts of the

United States by this Act (the Habeas Corjms Act), it is for the legis-

lature to say so. This question depends on political cousideratiouSj ou
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which the legislature is to decide. Till the legislative will be ex-

pressed, this court can only see its duties, and must obe}' the law."

4 Cranch, 101.

The high authorit}' of this decision seems however to be disregarded
;

and a contrary opinion is said to have been lately acted upon, to the

distress and terror of the good people of this State : it is therefore

meet to dispel the clouds which designing men endeavor to cast on this

article of the Constitution, that the people should know that their rights,

thus defined, are neither doubtful nor insecure, but supported on the

clearest principles of our laws.

Approaching, therefore, the question, as if I were without the above

conclusive authority, I find it provided by the Constitution of this State

that " no power of suspending the laws of this State shall be exercised,

unless by the legislature, or under its authority." The proclamation of

martial law, therefore, if intended to suspend the functions of this court

or its members, is an attempt to exercise powers thus exclusively vested

in the legislature. I therefore cannot hesitate in saying that it is in

this respect null and void. If, however, there be aught in the Consti-

tution or laws of the United States that really authorizes the command-

ing officer of a military district to suspend the laws of this State, as

that Constitution and these laws are paramount to those of the State,

they must regulate the decision of this court.

This leads me to the examination of the power of suspending the writ

of habeas corpus, and that which it is said to include, of proclaiming

martial law, as noticed in the Constitution of the United States. As in

the whole article cited, no mention is made of the power of any other

branch of government but the legislative, it cannot be said that any

of the limitations which it contains extend to any of the other branches.

Iniquum est perimi de 2^ctcto id de quo cogitatum non est. If, there-

fore, this suspending power exist in the executive (under whose author-

ity it has been endeavored to exercise it), it exists without any limitation,

then the President possesses without a limitation a power which the

leo-islature cannot exercise without a limitation. Thus he possesses a

greater power alone than the House of Representatives, the Senate, and

himself jointly.

Again, the power of repealing a law and that of suspending it

(which is a partial repeal) are legislative powers. For eoclem*fnodo, quo

quid constituitur, eodem modo destrnitur. As every legislative power,

that may be exercised under the Constitution of the United States, is

exclusively vested in Congress, all others are retained b^^ the people of

the several States.

In England, at the time of the invasion of the Pretender, assisted

by the forces of hostile nations, the Habeas Corpvs Act was indeed

suspended, but the executive did not thus of itself stretch its own au-

thority ; the precaution was deliberated upon and taken by the repre-

sentatives of the people. Delolme, 409. And there tlie power is safely

lodo-ed without the danger of its being abused. Parliament may repeal
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the law on which the safety of the people depends ; but it is not theii

own caprices and arbitrary humors, but the caprices and arbitrary hu-

mors of other men which they will have gratified, when they shall have
thus overthrown the columns of public liberty. Id^ 275.

If it be said that the laws of war, being the laws of the United

States, authorize the proclamation of martial law, I answer that in peace

or in war no law can be enacted but by the legislative power. In England,

from whence the American jurist derives his principles in this respect,

" martial law cannot be used without the authority of Parliament." 5 Co-

myns, 229. The authority of the monarch himself is insufficient. In the

ease of Grant v. /Sir C. Gould, 2 Hen. Bl. 69, whicli was on a prohibi-

tion (applied for in the Court of Common Pleas) to the defendant as

judge advocate of a court martial to prevent the execution of the sen-

tence of that military tribunal, the counsel, who resisted the motion,

said it was not to be disputed that martial law can only be exercised in

I^ngland, so far as it is authorized by the Mutiny Act and the Articles

of War, all which are established by Parliament, or its authority, and
the court declared it totall}- inaccurate to state an\- other martial law,

as having an}' place whatever within the realm of England. In that

country, and in these States, b}- martial law is understood the jurispru-

dence of these cases, which are decided by military judges or courts

martial. When martial law is established, and prevails in any countr}',

said Lord Loughborough, in the case cited, it is totally of a different

nature from that wiiich is inaccurately called martial law (I)ecause the

decisions are by a court martial) but which bears no affinity to that

which was formerly attempted to be exercised in this kingdom, which
was contrary to the Constitution, and which has been for a centui-y

totally exploded. When martial law prevails, continues the judge, the

authority under which it is exercised claims jurisdiction over all mili-

tary persons in all circumstances : even their debts are subject to inquiry

by military authority, every species of offence commitced by any person
who appertains to the army is tried, not by a civil judicature, but by
the judicature of the corps or regiment to which he belongs.

This is martial law as defined by Hale and Blackstone, and which
the court declared not to exist in England. Yet, it is confined to mili-

tary persons. Here it is contended, and the court must admit, if we
sustain the objection, that it extends to all persons, that it dissolves for

a while the government of the State.

Yet, according to our laws, all military courts are under a constant
subordination to the ordinary courts of law. Officers, who have abused
their powers though only in regard to their own soldiers, are liable to

prosecution in a court of law, and compelled to make satisfaction.

Even any flagrant ainise of authority by members of a court martial,

when sitting to judge their own people, and determine in cases entirely

of a military kind, makes them liable to the animadversion of the civil

judge. Delolme, 447, Jacobs Law Diet. Verbo Court IMartial. How
preposterous tlien the idea that a military commander may, by his own

VOL. 11.— "4
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authority, destroy the tribunal established by law as the asylum of those

oppressed by militarj- despotism !

2. It is further contended that the 3d section of the Act of As-

sembly, approved on the 18th December last, suspends all proceedings

in civil cases, until the 1st of Ma}' next : but it is answered that this

section is unconstitutional and void, inasmuch as it violates the Consti-

tution of the United States, which provides that no State shall pass

any law impairing the obligations of contracts, these laws delating for

upwards of four months the recovery of sums due on contracts.

It is no longer a question in the United States, whether unconsti-

tutional Acts of the Legislature be of any force and effect. This State

is among those, the constitution of which contains an express provision

on this subject :
" All laws contrary to this Constitution shall be null

and void ;
" and this court, in the case of the syndics of Brooks v. Wey-

man [3 Martin], 12, determined it was their province to inquire into

and pronounce upon the constitutionality of any law invoked before

them. If therefore the section under consideration really impairs the

obligations of contracts, w^e must declare it null and void. . . . [Here

follows a discussion of this point.] It does not, however, necessarily

follow that an Act called for by other circumstances than the apparent

necessity of relieving debtors, one of the consequences of which is nev-

ertheless to work some delay in the prosecution of suits, and conse-

quently to retard the recovery and payment of debts, must always be

declared unconstitutional.

In making a contract each party must know that his legal remedy

must depend on the laws of the country in which he may institute his

suit. That the lex loci as to his remedy, even in the States that com-

pose the Federal Union, is susceptible of juridical improvement ; that

the number of courts of original and appellate jurisdiction, the nature

and extent of the respective jurisdiction of these, the number, time, and

duration of their sessions must from time to time, especiall}' in new

and growing settlements, be regulated by the legislature, according

to the wants and exigencies of the country.

If, for example, the sessions of the district courts, which in Loui-

siana are now held in each parish three times a year, were found too

frequent, too inconvenient to jurors, witnesses, and suitors, and too

expensive to the State, no one can say that the Legislature could

not enact that the sessions of these tribunals should be serai-annual

only.

In most of the parish courts of this State, the trial by jury is not in

use. Should the people of these parishes solicit the introduction of a

jurj- in these courts, would the Constitution be violated by this improve-

ment in our judicial system? In Pennsylvania and Louisiana, courts of

equity, as contradistinguished from courts of law, are unknown. Should

the people of these States, noticing the advantages resulting from the

division of law and equity proceedings in the neighboring States, see
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fit to try the experiment, is there aught in the Constitution of the United

States that forbids their representatives in general assembl}' to accede

to their wishes? Yet semi-annual sessions of our district courts, the

introduction of the trial by jury, and the institution of courts of equity

must lengthen the period between the inception of many a suit and its

final determination, and consequently delay some plaintiffs. But as the

laws introducing such alterations in the juridical system would be pro-

ductive of advantages in which both parties to the contract might occa-

sionally participate, they would not, it is presumed, be considered as

impairing the obligations of contracts.

Again, in time of war, domestic commotion or epidemy, circum-

stances may imperiously demand, for a while, even a total suspension

of judicial proceedings. A suspension which, in many cases, may be

peculiarly beneficial to a plaintiff, who might be nonsuited, if the court

in which he ma}- have instituted his suit were to proceed while his duty

and that of his agents and the interest of the State called them to a dis-

tant part of the countrj*. It would be dangerous in such times, and

often impossible, to insist on the regular attendance of the officers of

the court, of jurors, witnesses, and parties. No one would, in such

cases, doubt the abilit}', na}', the obligation of the couit to adjourn to

the probable period of returning tranquillity. Can it be said that the

interposition of the legislature, if it happened to be in session, declar-

ing the necessity of such an adjournment, and with a view to that order

and regularity which uniformity produces, fixing a da}' on which juridi-

cal business will be resumed throughout the State, would be an act

impairing the obligations of contracts?

Even if that day was fixed by half a dozen of weeks beyond that on

which an}' of the courts of the State might conceive they might safel}'

re-enter on the execution of their duties, would not such a court recog-

nize some advantage in their forbearance from pressing business to the

injury of such suitors, who, entertaining a different opinion, and having

no previous knowledge of the determination of the court, might stand

aloof, in the fair persuasion that the happy period was not yet arrived?

I presume that in any time obnoxious to the due administration of

justice it is the duty, and within the power, of the legislature, to pass

laws to avert or diminish the consequences of tlie general calamity ; and
a law called for by such circumstances, and fairly intended to meet the

exigenc}' of the day, could not be properl}' classed among those which

impair the obligations of contracts, though one of its consequences

would be some delay in the recover}' of debts.

Testing, therefore, the section under consideration by the prin-

ciples which I have thus endeavored to lay down, 1 find it stated in the

preamble that " the present crisis will oblige a great number of citizens

to take up arms in the defence of the State and compel them to leave

their private affairs in a state of abandonment, which may expose them
to great distress, if the legislature should not, In' measures adapted to

the circumstances, come to their relief." The 3d section next provides
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that " no civil suit or action shall be commenced, or prosecuted before

any court of record, or any tribunal of the State, till the first of May
next."

In fact, at the time the Act was approved, the enemj' was fast ap-

proaching, and five days after made his appearance within five miles of

the city of New Orleans. Shortly after, the whole militia of the State

was called en masse into service, and they were not discharged till the

middle of March. During the most of this period the fate of the con-

test was doubtful.

It was, therefore, advantageous to all parties that the administra-

tration of civil justice should be confined to cautionary steps, which

were not suspended. This was beneficial to all parties. Plaintiffs

were.relieved from attendance upon the courts, and the same indulgence

was granted to defendants.

The object of this section of the Act was, therefore, to prevent the

ill administration of justice which must have been the consequence of

keeping tlie courts open, while the presence of the eneni}- disallowed

any other attempt but that of expelUng him. Another object was to

facilitate to ever}' member and officer of the court, and to every indi-

vidual of the community, the means of rendering himself as useful as

he could in repelling the invading foe. From the moment the danger

subsided, I mean from the discharge of the militia then called out en

masse, about six weeks will elapse, a time barely sufficient for the re-

turn home of our fellow-citizens who dwell at the greatest distance from

the spot which has been the theatre of the war. Violent diseases of the

political, as well as of the natural, body are followed b}- a convalescence,

during which, even ordinary- exertions ma}' be hurtful. It does not ap-

pear to me that the suspension was for a longer time than the courts

themselves would have taken, if the}' had been left to the exercise of

their own discretion, unaided by a legislative provision, I am not, there-

fore, prepared to say that the interference of the legislature was anything

else than the exercise of legitimate authority. The suspension of civil

proceedings, under some authority or other, for a short time, was a

measure imperiously called for ; it has been beneficial to plaintiflfs as

well as to defendants in several cases, and although it may create a

little delay in the collection of debts, I do not find myself led by duty

or inclination to consider the Act as impairing the obligations of con-

tracts, and I think it the duty of the court to comply with the object by

enforcing the law.

[Derbigny, J., gave a concurring opinion, at the end of which he

said] :
'' Unexpected fortunate events have changed the face of things

before the epoch assigned for resuming the usual course of judicial

proceedings ; but if the delay fixed by the legislature in their discretion

was not unreasonable, they have done nothing more than they had a

right to do, and the law must be obeyed.
'

' The court, therefore, direct that the motion of the appellees be

overruled."
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The Reporter adds :
" The doctrine established in the first part of the

opinion of the court in the above case, is corroborated by the decision

of the District Court of the United States for the Louisiana District, in

the case of United States v. Jackson, in which the defendant, havins:

acted in opposition to it, was fined 81,000. In Lcmib's Case, Judge Bay,
of South Carolina, recognized the definition of martial law, given by this

court, expressing himself thus :
' If by martial law is to be understood

that dreadful system, the law of arms, which in former times was exer-

cised b}' the King of England and his lieutenants when his word was the

law, and his will the power by which it was exercised, I have no hesi-

tation in saying that such a monster could not exist in this land of liberty

and freedom. The political atmosphere of America would destroy it in

embryo. It was against such a tyrannical monster that we triumphed

in our revolutionar}- conflict. .Our fathers sealed the conquest by their

blood, and their posterity will never permit it to tarnish our soil hy its

unhallowed feet, or harrow up the feelings of our gallant sons by its

ghastl}" appearance. All our civil institutions forbid it : and the manly
hearts of our countrymen are steeled against it. But, if by this militar}'

code are to be understood the rules and regulations for the government
of our men in arms, when marshalled in defence of our country's rights

and honor, then I am bound to saj', there is nothing unconstitutional in

such a system.' Car. Law Rep. 330."

Ex PARTE JOHN BIERRYMAN.

Circuit Court of the United vStates for Maryland.
April Term. 1861.

[Taneij's Reports, 246.]

[The statement of facts gives a petition on l)ehalf of Menyman,
confined at Fort IMcHenry, Baltimore, for a writ of habeas corims, to

be directed to Brigadier-General Cadwalader, in command at that place,

andanorderof the Chief Justice granting, the petition, — both dated May
26, 1861. On the return day. May 27, Colonel Lee, in behalf of

Gen. Cadwalader, appeared in court with a written communication
from that oflficer, addressed to the Chief Justice and informing him
that the prisoner had been arrested under the order of Major-General
Kleim and brought to Fort McHenry] "on the 20th [25th J inst. . . .

charged with various acts of treason, and with being publicly asso-

ciated with and holding a commission as lieutenant in a company having
in their possession arms belonging to the United States, and avowing
his purpose of armed hostility against the government. He is also

informed that it can be clearly established, that the prisoner has made
often and unreserved declarations of bis association with this organized
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force, as being in avowed hostilit}- to tlie government, and in readiness

to co-operate witli tliose engaged in tlie present rebellion against the

government of the United States. He has further to inform you, that

he is duly authorized by the President of the United States, in such

cases, to suspend the writ of habeas corpus, for the public safety-.

"This is a high and delicate trust, and it has been enjoined upon him

that it should be executed with judgment and discretion, but he is

nevertheless, also instructed that in times of civil strife, errors, if any,

should be on the side of the safety of the country. He most respect-

full}- submits for your consideration, that those who should co-operate

in the present trying and painful position in which our countr}' is

placed, should not, by an}' unnecessary- want of confidence in each

other, increase our embarrassments.

"He, therefore, respectfully requests that 3'ou will postpone further

action upon this case, until he can receive instructions from the Pres-

dent of the United States, when you shall hear further from him.

" I have the honor to be, with high respect,

" Your obedient servant,

" George Cadwalader,
"Brevet Major-Genercd U. S. A. Commanding."

The Chief Justice then inquired of the officer whether he had brought

with him the body of John Mei-ryman, and on being answered that he

had no instructions but to deliver the return, the Chief Justice said :
—

"General Cadwalader was commanded to produce the bod}- of Mr.

Merryman before me this morning, that the case might be heard, and

the petitioner be either remanded to custody, or set at liberty, if held

on insuflflcient grounds ; but he has acted in disobedience to the writ,

and I therefore direct that an attachment be at once issued against

him, returnable before me here, at twelive o'clock to-morrow." The

order was then passed as follows :
" Ordered that an attachment forth-

with issue against General George Cadwalader for a contempt in

refusing to produce the body of John Merryman, according to the

command of the writ of habeas corpus, returnable and returned before

me to-day, and tliat said attachment be returned before me at twelve

o'clock to-morrow, at the room of the Circuit Court.

"R. B. Taney.
" Monday, May 27, 1861."

The clerk issued the writ of attachment as directed.

At twelve o'clock, on the 28th May, 1861, the Chief Justice again

took his seat on the bench, and called for the marshal's return to the

writ of attachment. It was as follows: "I hereby certify to the

Honorable Eoger B. Taney, Chief Justice of the Supreme Court of the

United States, that by virtue of the within writ of attachment, to me
directed, on the 27th day of May, 1861, I proceeded, on this 28th day

of May, 1861, to Fort McHenry, for the purpose of serving the said

writ. I sent in my name at the outer gate ; the messenger returned
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with the replj', * that there was no answer to nij' card,' and therefore

could not serve the writ, as I was commanded. I was not permitted to

enter the gate. So answers Washington Bonifant,
" U. S. Marshalfor the District of Maryland.^'

After it was read, the Chief Justice said, that the marshal had the

power to summon the x>osse comitatus to aid him in seizing and bring-

ing before the court the party named in the attachment, who would,

when so brought in, be liable to punishment bj- fine and imprison-

ment ; but where, as in this case, the power refusing obedience was

so notoriousl}' superior to an}- the marshal could command, he held

that officer excused from doing anything more than he had done.

The Chief Justice then proceeded as follows :
—

" I ordered this attachment j-esterday, because, ui^on the face of the

return the detention of the prisoner was unlawful, upon the grounds :
—

"1. That the President, under the Constitution of the United States,

cannot suspend the privilege of the writ of habeas corpus^ nor author-

ize a militarj- officer to do it.

" 2. A military officer has no right to arrest and detain a person not

subject to the rules and articles of war, for an offence against the laws

of the United States, except in aid of the judicial authority, and subject

to its control ; and if the party be arrested by the militar}*, it is the

duty of the officer to deliver him over Imraediatel}' to the civil authority,

to be dealt with according to law.

" It is, therefore, ver}- clear that John Merryman, the petitioner, is

entitled to be set at liberty and discharged immediately from imprison-

ment.
" I forbore yesterday to state orall}' the provisions of the Constitu-

tion of the United States, which make those principles the fundamental

law of the Union, because an oral statement might be misunderstood

in some portions of it, and I shall therefore put my opinion in writing,

and file it in the office of the clerk of the Circuit Court, in the course

of this week."

He concluded by sajing, that he should cause his opinion, when
filed, and all the proceedings, to be laid before the President in order

that he might perform his constitutional duty, to enforce the laws, by
securing obedience to the process of the United States.

Taney, C. J. The application in tMs case for a writ of habeas

corpus is made to me under the 14th Section of the Judiciary Act of

1789, which renders effectual for the citizen the constitutional privi

lege of the writ of habeas corpus. That Act gives to the courts of the

United States, as well as to each justice of the Supreme Court, and to

ever}' district judge, power to grant writs of habeas corpus for the

purpose of an inquir}- into the cause of commitment. The petition

was presented to me, at Washington, under the impression that I would

order the prisoner to be brouglit before me there ; but as he was con-

fined in Fort McHenry, in the city of Baltimore, which is in my circuit,
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I resolved to hear it fn the latter city, as obedience to the writ, under
such circumstances, would not withdraw General Cadwalader, who had
him in charge, from the limits of his militarj- command. ^
The petition presents the following case : The petitioner resides in

Maryland, in Baltimore County ; while peaceably in his own house,

with his family, it was, at two o'clock on the morning of the 25th of

Ma}-, 1861, entered by an armed force, professing to act under military

orders ; he was then compelled to rise from his bed, taken into custody,

and conveyed to Fort McHenr^', where he is imprisoned by the com-
manding officer, without warrant from any lawful authority.

The commander of the fort, General George Cadwalader, by whom
he is detained in confinement, in his return to the writ, does not

deny any of the facts alleged in the petition. He states that the pris-

oner was arrested by order of General Kleim, of Pennsylvania, and
conducted as aforesaid to Fort McHenry, by his order, and placed in

his (General Cadwalader's) custod}-, to be there detained by him as a
prisoner.

A copy of the warrant or order under which the prisoner was ar-

rested was demanded by his connsel, and refused ; and it is not alleged

in the return, that any specific act, constituting any offence against

the laws of the United States, has been charged against him upon oath,

but he appears to have been arrested upon general charges of treason

and rebellion without proof, and without giving the names of the wit-

nesses, or specifying the acts which, in the judgment of the military

officer, constituted these crimes. Having the prisoner thus in custody-

upon these vague and unsupported accusations, he refuses to obey

the writ of habeas corpus, upon the ground that he is d\x\y authorized

by the President to suspend it.

The case, then, is simply this : a military officer, residing in Penn-
sylvania, issues an order to arrest a citizen of Maryland upon vague
and indefinite charges, without any proof, so far as appears ; under
this order, his house is entered in the night, he is seized as a prisoner,

and conveyed to Fort McHenrj-, and there kept in close confinement

;

and when a habeas cotyus is served on the commanding officer, requir-

ing him to produce the prisoner before a justice of the Supreme Court,

in order that he may examine into the legality of the imprisonment,

the answer of the officer is that he is authorized by the President to

suspend tlie writ of habeas corpus at his discretion, and in the exercise

of that discretion, suspends it in this case, and on that ground refuses

obedience to the writ.

As the case comes before me, therefore, I understand that the Pres-

ident not onl}' claims the right to suspend the writ of habeas corpus

himself, at his discretion, but to delegate that discretionary- power to a

military officer, and to leave it to him to determine whether he will or

will not obey judicial process that may be served upon him. No
official notice has been given to the courts of justice, or to the public,

by proclamation or otherwise, that the President claimed this power,
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and had exercised it in the manner stated in the return. And I cer-

tainly listened to it with some surprise, for I had supposed it to be one

of those points of constitutional law upon which there was no differ-

ence of opinion, and that it was admitted on all hands, that the privi-

lege of the writ could not be suspended, except bj- Act of Congress.

When the conspiracy of which Aaron Burr was the head became so

formidable, and was so extensively ramified, as to justify, in Mr. Jeffer-

son's opinion, the suspension of the writ, he claimed, on his part, no

power to suspend it, but communicated his opinion to Congress, with

all the proofs in his possession, in order that Congress might exercise

its discretion upon the subject, and determine whether the public safety

required it. And in the debate which took place upon the subject, no

one suggested that Mr. Jefferson might exercise the power himself, if,

in his opinion, the public safety demanded it.

Having, therefore, regarded the question as too plain and too well

settled to be open to dispute, if the commanding officer had stated that,

upon his own responsibilitx', and in the exercise of his own discretion,

lie refused obedience to the writ, I should have contented myself with

referring to the clause in the Constitution, and to the construction it

received from ever}' jurist and statesman of that day, when the case of

Burr was before them. But being thus officially notified that the privi-

lege of the writ has been suspended, under the orders, and by the

authority of the President, and believing, as I do, that the President

has exercised a power which he does not possess under the Constitu-

tion, a proper respect for the high office he fills requires me to state

plainly and fully the grounds of my opinion, in order to show that I

have not ventured to question the legality of his act, without a careful

and deliberate examination of the whole subject.

The clause of the Constitution, which authorizes the suspension of

the privilege of the writ of habeas corpus, is in the 9th section of the

first article. This article is devoted to the legislative department of

the United States, and has not the slightest reference to the execu-

tive department. It begins by providing " that all legislative powers
therein granted shall be vested in a Congress of the United States,

which shall consist of a Senate and House of Representatives." And
after prescribing the manner in which these two branches of the

legislative department shall be chosen, it proceeds to enumerate spe-

cificall}' the legislative powers which it thereby grants ; and at the

conclusion of this specification, a clause is inserted giving Congress
" the power to make all laws which shall be necessary and proper for

carrying into execution the foregoing powers and all other powers
vested by this Constitution in the government of the United States,

or in any department or officer thereof."

The power of legislation granted by this latter clause is, by its

words, carefull}' confined to the specific objects before enumerated.

But as this limitation was unavoidablv somewhat indefinite, it was
deemed necessary to guard more effectually certain great cardinal
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principles, essential to the libert}' of the citizen, and to the rights and

equaHty of the States, b}- denying to Congress, in express terms, any

power of legislation over them. It was apprehended, it seems, that

siicli legislation might be attempted, nnder the pretext that it was

necessary and proper to carry into execntion the powers granted ; and

it was determined that there should be no room to doubt, where riglits

of sucli vital importance were concerned ; and accordingl}-, this clause

is immediately followed by an enumeration of certain subjects, to

which the powers of legislation shall not extend. The great impor-

tance which the framers of the Constitution attached to the privilege

of the writ of habeas corpus^ to protect the libert}' of the citizen, is

proved by the fact, that its suspension, except in cases of invasion or

rebellion, is first in the list of prohibited powers ; and even in these

cases the power is denied, and its exercise prohibited, unless the public

safety shall require it.

It is true, that in the cases mentioned. Congress is, of necessit}-, the

judge of whether the public safety* does or does not require it ; and

their judgment is conclusive. But the introduction of these words is

a standing admonition to the legislative body of the danger of sus-

pending it, and of the extreme caution they should exercise, before

the}- give the government of the United States such power over the

libert}' of a citizen.

It is the second article of the Constitution that provides for the

organization of the executive department, enumerates the powers

conferred on it, and prescribes its duties. And if the high power

over the liberty of the citizen now claimed, was intended to be con-

ferred on the President, it would undoubtedly be found in plain M'crds

in this article ; but there is not a word in it that can furnisli the

slightest ground to justify the exercise of the power.

The article begins b}' declaring tiiat the executive power shall be

vested in a President of the United States of America, to hold his

office during the term of four years ; and then proceeds to prescribe

the mode of election, and to specify, in precise and plain words, the

powers delegated to him, and the duties imposed upon him. The

short term for which he is elected, and the narrow limits to which his

power is confined, show the jealousy and apprehension of future danger

which the framers of the Constitution felt in relation to that depart-

ment of the government, and how carefully they withheld from it many

of the powers belonging to the executive branch of the English gov-

ernment which were considered as dangerous to the liberty of the

subject ; and conferred (and that in clear and specific terms) those

powers only which were deemed essential to secure the successful

operation of the government.

He is elected, as I have already said^for the brief term of four years,

and is made personally responsible, by impeachment, for malfeasance

in oflfice ; he is, from necessity, and the nature of his duties, the com-

mander-in-chief of the army and navy, and of the militia, when called
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into actual service ; but no appropriation for the support of the army
can be made by Congress for a longer term than two years, so that it is

in the power of the succeeding House of Representatives to withhold the

appropriation for its support, and thus disband it, if, in their judgment,

the President used or designed to use it for improper purposes. And
although the militia when in actual service is under his command, yet

the appointment of the officers is reserved to the States, as a security

against the use of the militarj' power for purposes dangerous to the

liberties of the people, or tlie rights of the States.

So, too, his powers in relation to the civil duties and authorit}' neces-

sarily conferred on him are carefull}' restricted, as well as those belonging

to liis military character. He cannot appoint the ordinary officers of

government, nor make a treat}- with a foreign nation or Indian tribe,

without the advice and consent of the Senate, and cannot appoint even

inferior officers unless he is authorized b\- an Act of Congress to do so.

He is not empowered to arrest anj' one charged with an offence against

the United States, and wliom he ma}', from the evidence before him,

believe to be guilty ; nor can he authorize an}* officer, civil or military,

to exercise this power, for the fifth article of the amendments to the

Constitution expressly provides that no person " shall be deprived of

life, libert}-, or propert}-, without due process of law," — that is, judi-

cial process.

Even if the privilege of the writ of habeas corpxis were suspended by

Act of Congress, and a part}' not subject to the rules and articles of

war were afterwards arrested and imprisoned by regular judicial pro-

cess, he could not be detained in prison, or brouglit to trial before a

military tribunal, for the article in the amendments to the Constitution

immediately following the one above referred to (that is, the sixth

article) provides that " in all criminal prosecutions the accused shall

enjoy the right to a speedy and public trial by an impartial jury of the

State and district wherein the crime shall have been committed, which

district shall have been previously ascertained by law ; and to be in-

formed of the nature and cause of the accusation ; to be confronted

with the witnesses against him ; to have compulsory process for ob-

taining witnesses in his favor ; and to have the assistance of counsel

for his defence."

The only power, therefore, which the President possesses, where the

"life, liberty, or property" of a private citizen is concerned, is the

power and duty prescribed in the third section of the second article,

which requires " that he shall take care that the laws shall be faithfully

executed." He is not authorized to execute them himself, or through

agents or officers, civil or military, appointed by himself, but he is to

take care that they be faithfully carried into execution, as they are ex-

pounded and adjudged by the co-ordinate branch of the government to

which that duty is assigned by the Constitution.

It is thus made his duty to come in aid of the judicial authority, if

it shall be resisted by a force too strong to be overcome without the
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assistance of the executive arm ; but in exercising this power he acts in

subordination to judicial authority, assisting it to execute its process and

enforce its judgments.

With such provisions in the Constitution, expressed in language too

clear to be misunderstood by any one, I can see no ground whatever

for supposing tliat the President, in any emergenc}', or in any state of

things, can autliorize tlie suspension of the privileges of the writ of

habeas corpus^ or the arrest of a citizen, except in aid of the judicial

power. He certainly does not faithfully execute the laws, if he takes

,upon himself legislative power, by suspending the wjit of habeas corpus,

and the judicial power also, by arresting and imprisoning a person with-

out due process of law.

Nor can any argument be drawn from the nature of sovereignty, or

the necessit}' of government for self-defence in times of tumult and
dangei'. The government of the United States is one of delegated and
limited powers ; it derives its existence and authority altogether from

the Constitution, and neither of its branches, executive, legislative, or

judicial, can exercise an\' of the powers of government beyond those

specified and granted ; for the tenth article of the amendments to the

Constitution, in express terms, provides that " the powers not delegated

to the United States by the Constitution, nor prohibited by it to the

States, are reserved to the States, respectively, or to the people."

Indeed, the securit}' against imprisonment bj- executive authorit}',

provided for in the fifth article of the amendments to the Constitution,

which I have before quoted, is nothing more than a copy of a like pro-

vision in the English Constitution, which had been firmly established

before the Declaration of Independence. Blackstone states it in the

following words :
" To make imprisonment lawful, it must be either by

process of law from the couils of judicature, or by warrant from some

legal officer having authority to commit to prison." 1 Bl. Com. 137.

The people of the United Colonies, who had themselves lived under

its protection, wliile they were British subjects, were well aware of the

necessity of this safeguard for their personal libert}-. And no one can

believe that, in framing a government intended to guard still more effi-

ciently the rights and liberties of the citizen, against executive encroach-

ment and oppression, the}- would have conferred on the President a

power wliieli the history of England had proved to be dangerous and

oppressive in the hands of the Crown ; and which the people of Eng-

land had compelled it to surrender, after a long and obstinate struggle

on the part of the English executive to usurp and retain it.

The right of the subject to the benefit of the writ of habeas coiptts, it

must be recollected, was one of the great points in controvers}-, during

the long struggle in P^ngland between arbitrary government and free

institutions, and must therefore have strongl}' attracted the attention of

the statesmen engaged in framing a new, and, as they supposed, a freer

government than the one which the}' had throwli oflf by the revolution.

From the earliest history of the common law, if a person were im-
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prisoned, uo matter by wliat authorit}', he had a right to the writ of

habeas corpus, to bring his case before the King's Bench ; if no specific

offence were charged against him in the warrant of commitment, he was
entitled to be foi'thwith discharged ; and if an offence were charged

which was bailable in its character, the court was bound to set him at

liberty on bail. The most exciting contests between the Crown and
the people of England, from the time of Magna Charta, were in relation

to the privilege of this writ, and the}' continued until the passage of the

statute of 31 Charles II., commonlj' known as the great Habeas Corpus
Act.

This statute put an end to the struggle, and finalh* and firmly secured

the liberty of the subject against the usurpation and oppression of the

executive branch of the government. It nevertheless conferred no new
right upon the subject, but onlj' secured a right already existing ; for,

although the right could not justly be denied, there was often no effec-

tual remedy against its violation. Until the statute of 13 William III.,

the judges held their offices at the pleasure of the king, and the influence

which he exercised over timid, time-serving and partisan judges, often

induced them, upon some pretext or other, to refuse to discharge the

party, although entitled by law to his discharge, or delayed their de-

cision, from time to time, so as to prolong the imprisonment of persons

who were obnoxious to the king for their political opinions, or had in-

curred his resentment in an}' other way.

The great and inestimable value of the Habeas Corpus Act of the 31

Charles II. is that it contains provisions which compel courts and
judges, and all parties concerned, to perform their duties promptly, in

the manner specified in the statute.

A passage in Blackstone's Commentaries, showing the ancient state

of the law on this subject and the abuses which were practised through

the power and influence of the Crown, and a short extract from Hallam's

Constitutional Histor}-, stating the circumstances which gave rise to the

passage of this statute, explain briefly, but fully, all tliat is material to

this subject.

Blackstone says: "•To assert an absolute exemption from imprison-

ment in all cases is inconsistent with every idea of law and political

society, and in the end would destroy all civil liberty by rendering its

protection impossible. But the glory of the English law consists in

clearly defining the times, the causes, and the extent, when, wherefore,

and to what degree, the imprisonment of the subject may be lawful.

This it is which induces the absolute necessity of expressing upon
every commitment the reason for which it is made, that the court, upon
a habeas corpus, may examine into its validity, and according to the

circumstances of the case, ma}' discharge, admit to bail, or remand the

prisoner. And yet early in the reign of Charles I. the court of King's

Bench, relying on some arbitrary precedents (and those perhaps mis-

understood), determined that they would not, upon a liabens corpus, either

bail or deliver a prisoner, though committed without any cause assigned,
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in case he was committed by the special command of the king or by the

lords of the Privy Council. This drew on a parliamentary inquiry, and
produced the Petition of Right (3 Charles I.), which recites this illegal

judgment, and enacts that no freeman hereafter shall be imprisoned or

detained. But when, in the following year, Mr. Selden and others were

committed by the lords of the council, in pursuance of his majesty's

special command, under a general charge of ' notable contempts, and

stu'ring up seditiun against the king and the government,' the judges

delayed for two terms (including also the long vacation) to deliver an

opinion how lar such a charge was bailable ; and when at length they

agieed that it was, they, however, annexed a condition of finding sure-

ties for their good behavior, which still protracted their imprisonment,

the Chief Justice, Sir Nicholas Hyde, at the same time declaring that

' if the}' were again remanded for that cause, perhaps the court would

not afterwards grant a habeas corjyus, being already made acquainted

with the cause of the imprisonment.' But this was heard with indigna-

tion and astonishment by every lawyer present, according to Mr.

Selden's own account of the matter, whose resentment was not cooled

at the distance of four and twenty years." 3 Bl. Com. 133, 131:.

It is worth}' of remark, that the otfences charged against the prisoner

in this case, and relied on as a justification for his arrest and imprison-

ment, in their nature and character, and in the loose and vague manner

in which the}' are stated, bear a striking resemblance to those assigned

in the warrant for the arrest of Mr. Selden. And yet, even at that

day, the warrant was regarded as such a flagrant violation of the rights

of the subject that the delay of the time-serving judges to set him at lib-

erty, upon the habeas corpus issued in his behalf, excited the universal

indignation of the bar.

The extract from Hallam's " Constitutional History " is equally impres-

sive and equally in point. "It is a very common mistake, and that

not only among foreigners, but many from whom some knowledge of

our constitutional laws might be expected, to suppose that this statute

of Charles II. enlarged in a great degree our liberties, and forms a sort

of epoch in their history. But though a very beneficial enactment, and

eminently remedial in many cases of illegal imprisonment, it introduced

no new principle, nor conferred any right upon the subject. From the ear-

liest records of the English law, no freeman could be detained in prison

except upon a criminal charge or conviction, or for a civil debt. In the

former case, it was always in his power to demand of the Court of King's

Bench a writ of habeas corpus ad subjiciendum^ directed to the person

detaining him in custody, by which he was enjoined to bring up the

body of the prisoner, with the warrant of commitment, that the court

might judge of its sufficiency, and remand the party, admit him to bail,

or discharge him, according to the nature of the charge. This writ

issued of right, and could not be refused by the court. It was not to

bestow an immunity from arbitrary imprisonment, whicli is abundantly

provided for in Magna Charta (if indeed it is not more ancient) , that
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the statute of Charles II. was enacted, but to cut off the abuses by

which the government's lust of power, and the servile subtlety of the

crown lawyers, had impaired so fundamental a privilege." 3 Hallam's

Const. Hist. 19.

While the value set upon tliis writ in England has been so great, that

the removal of the abuses which embarrassed its employment has been

looked upon as almost a new grant of liberty' to the subject, it is not to be

wondered at that the continuance of the writ thus made effective should

have been the object of the most jealous care. Accordingl}-, no power

in England short of that of Parliament can suspend or authorize the

suspension of the writ of habeas corpus. I quote again from Blackstone

(1 Bl. Com. 136) : ''But the happiness of our Constitution is that it is

not left to the executive power to determine when the danger of the

State is so great as to render this measure expedient. It is the Par-

liament only or legislative power that, whenever it sees proper, can

authorize the Crown by suspending the habeas corpus for a short and

limited time, to imprison suspected persons without giving any reason

for so doing." If the President of the United States may suspend the

writ, then the Constitution of the United States has conferred upon him

more regal and absolute power over the libertj' of tiie citizen than the

people of England have thought it safe to intrust to the Crown ; a

power which the Queen of P^ngland cannot exercise at this day, and

which could not have been lawfully exercised by the sovereign even in

the reign of Charles the First.

But I am not left to form my judgment upon this great question from

analogies between the English government and our own, or the commen-
taries of English jurists, or the decisions of English courts, although

upon this subject the}- are entitled to the highest respect, and are justl}'

regarded and received as authoritative b}- our courts of justice. To
guide me to a right conclusion, I have the Commentaries on the Con-

stitution of the United States of the late Mr. Justice Stor}', not only

one of the most eminent jurists of the age, but for a long time one of

the brightest ornaments of the Supreme Court of the United States
;

and also the clear and authoritative decision of that court itself, given

more than half a centifiy since, and conclusively establishing the prin-

ciples I have above stated.

Mr. Justice Story, speaking, in his Commentaries, of the habeas cor-

2nis clause in the Constitution, says: "It is obvious that cases of a

peculiar emergenc}' may arise, which may justifj', nay even require, the

temporary suspension of any right to the writ. But as it has frequently'

happened in foreign countries, and even in England, that the writ has,

upon various pretexts and occasions, been suspended, whereby- persons

apprehended upon suspicion have suffered a long imprisonment, some-

times from design, and sometimes because they were forgotten, the right

to suspend it is cxpressl}' confined to cases of rebellion or invasion where

the public safet}' may require it. A verj' just and wholesome restraint,

which cuts down at a blow a fruitful means of oppression, capable of being
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abused, in bad times, to the worst of purposes. Hitherto, no suspen-

sion of the writ has ever been authorized by Congress, since the estab-

lishment of the Constitution. It would seem, as the power is given to

Congress to suspend the writ of habeas corpus, in cases of rebellion or

invasion, that the right to judge whether the exigency' had arisen must

exclusively belong to that bodj'." 3 Story's Com. on the Constitution,

§ 1336.

And Chief Justice Marshall, in delivering the opinion of the Supreme

Court in the case of Ex parte Bollman & Swartwout, uses this decisive

language, in 4 Cranch, 95 :
" It may be worthy of remark, that this Act

(speaking of the one under which I am proceeding) was passed b}' the

first Congress of the United States, sitting under a constitution which

had declared ' that the privilege of the writ of habeas corpus should not

be suspended, unless when, in cases of rebellion or invasion, the public

safety may require it.' Acting under the immediate influence of this

injunction, the}' must have felt, with peculiar force, the obligation of

providing efficient means b}' which this great constitutional privilege

should receive life and activit}' ; for if the means be not in existence,

the privilege itself would be lost, although no law for its suspension

should be enacted. Under the impression of this obligation, they give

to all the courts the power of awarding writs of habeas corpus.''^ And
again on page 101 :

" If at any time the public safetj- should require

the suspension of the powers vested by this Act in the courts of the

United States, it is for the legislature to say so. That question depends

on political considerations, on which the legislature is to decide ; until

the legislative will be expressed, this court can only see its duty, and

must obey the laws." I can add nothing to these clear and emphatic

words of my great predecessor.

But the documents before me show, that the military authority in

this case has gone far be3'ond the mere suspension of the privilege of

the writ of habeas corpus. It has by force of arms thrust aside the

judicial authorities and officers to whom the constitution has confided

the power and duty of interpreting and administering the laws, and

substituted a military government in its place, to be administered and

executed by military officers. For, at the time these proceedings were

had against John Merryman, the district judge of Maryland, the com-

missioner appointed under the Act of Congress, the district attorney

and the marshal, all resided in the city of Baltimore, a few miles only

from the home of the prisoner. Up to that time, there had never been

the slightest resistance or obstruction to the process of any court or

judicial officer of the United States, in Maryland, except by the military

authority. And if a military officer, or any other person, had reason to

believe that the prisoner had committed any offence against the laws of

the United States, it was his duty to give information of the fact and

the evidence to support it, to the district attorney' ; it would then have

become the duty of that officer to bring the matter before the district

judge or commissioner, and if tliere was sufficient legal evidence to
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justify his arrest, the judge or commissioner would have issued his war-

rant to the marshal to arrest him ; and upon the hearing of the case,

would have held him to bail, or committed him for trial, according to the

character of the offence, as it appeared in the testimon}-, or would have

discharged him immediatel}-, if there was not sufficient evidence to sup-

port the accusation. There was no danger of any obstruction or resist-

ance to the action of the civil authorities, and therefore no reason

whatever for the interposition of the military.

Yet under these circumstances, a militarj- officer, stationed in Penn-

sylvania, without giving any information to the district attorney, and

without au}^ application to the judicial authorities, assumes to himself

the judicial power in the district of Mar3iand ; undertakes to decide

what constitutes the crime of treason or rebellion ; what evidence (if

indeed he required an}-) is sufficient to support the accusation and

justifj' the commitment; and commits the party, without a hearing,

even before himself, to close custody, in a strongly garrisoned fort, to

be there held, it would seem, during the pleasure of those who com-

mitted him.

The Constitution provides, as I have before said, that " no person

shall be deprived of life, liberty, or property, without due process of

law." It declares that " the right of the people to be secure in their

persons, houses, papers and effects, against unreasonable searches and

seizures, shall not be violated ; and no warrant shall issue, but upon

probable cause, supported by oath or affirmation, and particularly de-

scribing the place to be searched, and the persons or things to be seized."

It provides that the party accused shall be entitled to a speedy trial in a

court of justice.

These great and fundamental laws, which Congress itself could not

suspend, have been disregarded and suspended, like the writ of habeas

corpus^ by a military' order, supported by force of arms. Such is the

case now before me, and I can only say that if the authorit}' which

the Constitution has confided to the judiciar}' department and judi-

cial officers, may thus, upon any pretext or under an}- circumstances,

be usurped b}' the militar}' power, at its discretion, the people of the

United States are no longer living under a government of laws, but

every citizen holds life, libert}' and property at the will and plea-

sure of the army officer in whose military district he ma}' happen to

be found.

In such a case, my dut}' was too plain to be mistaken. I have exer-

cised all the power wliich the Constitution and laws confer upon mo,

but that power has been resisted by a force too strong for me to over-

come. It is possible that the officer who has incurred this grave re-

sponsibilit}' ma}' have misunderstood his instructions, and exceeded

the authority intended to be given him ; I shall, therefore, order all

the proceedings in this case, with ray opinion, to be filed and recorded

in the Circuit Court of the United States for the district of Maryland,

and direct the clerk to transmit a copy, under seal, to the President of

vuL. II — 75
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the United States. It will then remain for that high officer, in fulfil-

ment of his constitutional obHgation to "take care that the laws be
faithfully executed," to determine what measures he will take to cause

the civil process of the United States to be respected and enforced.^

1 This case led to much discussion. See an article by Joel Parker, entitled " Habeas
Corpus and Martial Law," 93 N. A. Rev. 471 (Oct., 1861), and three pamphlets by
Horace Biuuey (Phila. 1862 and 1865). With these compare a paper by B. li. Curtis,

called forth by later acts of the Executive, and entitled " Executive Power," in 2 Life

of B. R. Curtis, 306 (Oct., 1862).

From WiNTHROP's Military Law and Precedents, edition of 1896. [The following

passage is mainly found in the first edition of Winthrop's valuable work, entitled
" .Military Law," at pages 53-57. The second edition, not yet out, will probably ap-

pear at an early date. In allowing the reprinting here of what follows, the learned
author has favored me with his own revision of the passage. I have generally omitted
the notes.]

" The most considerable and important part of the exercise of martial law is the

making of arrests of civilians charged with offences against the laws of war. But to

arrest and hold at will, or with a view to trial by a military tribunal, is practically to

suspend the citizen's privilege of the writ of habeas corpus. On the other hand, the

suspending of the writ by military authority is essentially an exercise of the power of

martial law. Thus the two powers are closely connected, the one substantially includ-

iug or involving the other, and it becomes material to inquire whether, under the pro-

vision of the Constitution relating to the suspension of the privilege of the writ, the

President, or a military commander representing him, is authorized to order or effect

such suspension.

" In the early instance of the ' Whiskey Insurrection' in Pennsylvania, in 1794-95,

no suspension of the writ was resorted to : sundry of the insurgents were indeed

arrested by military authority; but they were duly brought to trial before a civil court.

"During the Burr conspiracy of 1806, Brig. Gen. Wilkinson, commanding in

Louisiana, without formally suspending the writ, suspended it in fact so far as to dis-

regard writs issued by the local courts, and even to imprison for a brief period a county

judge. But in the case of two of the supposed conspirators whom Wilkinson caused

to l)e arrested under a charge of treason, the Supreme Court of the United States, in

passing upon the question of their criminality, expressed incidentally the opinion that

the .suspension was a power to be exercised by 'the legislature.' {Ex parte BoUman ^^

Sirartirout, 4 Cranch, 100, per Marshall, C. J.) This dictum was long accepted as set-

tling that the Constitution was to be construed as empowering not the President but

Congre.ss alone to suspend the privilege of the writ.

" Early in the recent war, however, the question whether the President was not

authorized to exercise the power independently of Congress was raised and consider-

ably discussed. Upon this question having been referred by the President to the

Attorney-General, the latter, in July, 1861, gave Jt as his opinion that, while Congress

alone could repeal the laws authorizing the issue of the writ, or suspend all right to or

privilege of the same in general, the President was empowered to suspend the privi-

lege in cases of particular individuals found necessary to be arrested by him during

the emergency on account of complicity with the public enemy. By proclamation of

.May 10, 1861, the President had already authorized the commander of the Union

forces in Florida ' to suspend there the writ of habeas corpus,' if he found it necessary.

Later, in an order issued from the War Department on August 13, 1862, he suspended

the writ as to persons liable to draft who should absent themselves from their places

of residence or from the country in order to avoid it ; and subsequently, bj' his procla-

mation of Sept. 24, 1862 (heretofore cited as making subject to martial law all in-

surgent enemies, their aiders and abettors throughout the United States), he further

ordered :
' That the writ of habeas corpus is suspended in respect to all persons arrested,

or who are now, or hereafter during the rebellion shall be, imprisoned in any fort.
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camp, ar-senal, military prison, or other place of confinement by any military author-

ity, or by the sentence of any court-martial or military commission.'
" Meantime, however, in the leading case of Ex parte Merrjjman, Chief Justice

Taney had held, on circuit at Baltimore, that tlie power to suspend the writ did not

subsist in the Executive, but was a legislative function pertaining to Congress alone.

The dictum of Chief Justice Marshall was thus reasserted as a positive ruling, and ihis

ruling has been concurred in by a series of decisions in tlie United States and State

courts, and by other recognized authorities.

" Further, Congress, by an express provision of the Act of March 3, 1863, c. 81, spe-

cifically vested in the President the authority, 'whenever in his judgment the public

safety might require it, to suspend the privilege of the writ in any case arising in any

part of the United States,'— thus impliedly asserting that the power so to authorize

rested in itself alone. Pursuant to this Act, the President issued his proclamation of

September 1.5, 1863, already referred to, in which he suspended the writ throughout

the United States and during tlie existing rebellion, in all cases where, ' by the author-

ity of the President of the United States, military, naval, and civil officers of the

United States, or any of them, hold persons under their command, or in their custody,

either as prisoners of war, spies, or aiders or abettors of the enemy, or officers, soldiers,

or seamen enrolled, drafted, or mustered or enlisted in, or belonging to, the land or

naval forces of the United States, or as deserters therefrom, or otherwise amenable to

military law, or the Rules and Articles of War, or the rules or regulations prescribed

for the military or naval service by authority of the President of the United States
;

or for resisting a draft, or for any other offence against the military or naval service.'

It is added :
' And I do hereliy require all magistrates, attorneys, and other civil

officers within the United States, and all officers and others in the military and naval

services of the United States, to take distinct notice of this suspension, and to give it

full effect, and all citizens of the United States to conduct and govern themselves

accordingly.'

" Subsequently, under the authority of the same Act, the President, by proclamation

of July 5, 1864, in declaring martial law in the State of Kentucky, suspended also the

privilege of the writ of Imbeas corpus in the classes of cases specified in that proclama-

tion, as hereinbefore set forth.

" The Act of 1863 expired with the termination of the rebellion in 1866, and no sub-

sequent suspension has been ordered by the President except in the single case of the

unlawful combinations of the so-called ' Kuklux,' in South Carolina, in 1871, in which,

by proclamations of October 17 and November 10 of that year, issued in accordance

with the special authority given by Congress, in the Act of April 20, 1871, c. 22, s. 4

(and limited as to its exercise to the end of the next regular session of Congress), he
suspended the writ in ten counties of that State.

" Thus, as a general principle of law, it may be deemed to be settled by the rulings of

the courts and weight of legal authority, as well as by the action of Congress and
practice of the Executive, that the President is not empowered of his own authority to

suspend the privilege of the writ of habeas corpus, and that a declaration of martial law
made by him or a military commander, in a district not within the theatre of war, will

not justify such suspension in the absence of the sanction of Congress The re-

sult must be that (except in so far as it may be permitted, in the case of the insurrec-

tion, rebellion, etc., authorized by sees. 5297 and 5298, TJev. Sts., to be suppressed by
the President by the use of military force) martial law proper will in the future rarely

be initiated in the United States where Congress has omitted to provide the means for

rendering its exercise effectual. But, in the event of a practical exercise of the same
in an adequate emergency, and of the consequent arrest and holding by military

authority, in good faith, and what is believed to he the full and proper performance of

duty, of undoubted public enemies or other criminals, in temporary disregard of judi-

cial process sued out for their release, it can scarcely be questioned that Congress, if it

does not expressly ratify the act, will at least protect or indemnify the officers and
soldiers concerned by legislation corresponding to that enacted for a similar purpose
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Ex PARTE MILLIGAN.

Supreme Court of the United States. 1867.

[4 Wall. 2.]

This case came before the court upon a certificate of division from

the judges of the Circuit Court for Indiana, on a petition for discharge

from unlawful imprisonment. [The rest of the statement of facts is

omitted.]

Mr. J. E. McDonald, Mr. J. S. Black, Mr. J. JT. Garfield, and

Mr. David Dudley Field, for the petitioner; Mr. Speed, A. G., Mr.
/Sta)iberi/, and Mr. B. F. Builer^ special counsel of the United States,

contra.

Mr. Justice Davis delivered the opinion of the court.

On the 10th day of May, 1865, Lambdin P. Milligan presented a

petition to the Circuit Court of the United States for the District of

Indiana, to be discharged from an alleged unlawful imprisonment.

The case made by the petition is this : Milligan is a citizen of the

United States ; has lived for twenty years in Indiana ; and, at the

time of the grievances complained of, was not, and never had been in

the military or naval service of the United States. On the 5th day of

October, 1864, while at home, he was arrested by order of General

Alvin P. Hovey, commanding the military district of Indiana ; and has

ever since been kept in close confinement.

On the 21st day of October, 1864, he was brought before a military

commission, convened at Indianapolis, by order of General Hovey,

tried on certain charges and specifications ; found guilty, and sentenced

to be hanged ; and the sentence ordered to be executed on Friday, the

19th day of May, 1865.

On the 2d day of January, 1865, after the proceedings of the military

commission were at an end, the Circuit Court of the United States for

Indiana met at Indianapolis and empanelled a grand jury, who were

at the close of active hostilities in the late civil war.Mvhile — as then— authorizing

actions for damages commenced against such persons in State courts to be removed to

a court of the United States."^

1 See the remarks of Chief .Justice Chase at the close of his opinion in Ex parte

Milligan, 4 Wall 141. On this subject, Halleck (p. 380) expresses himself as fol-

lows :
" Even if it vi^ere plain that the words of the Constitution were intended to

give this power exclusively to Congress, we think that in a case of public danger,

at once so imminent and grave as to admit of no other remedy, the maxim salus popuU

suprema Zer should form the rule of action, and that a suspension of this writ, by the

executive and military authorities of the United States, would be justified by the

pressure of a visible public necessity : if an Act of indemnity were required, it would

be the duty of Congress to pass it. Compare also Pratt, 216."

2 The series of indemnity Acts here referred to were those of March 3, 1863, c. 81

;

May 11, 1866, c. 80; and March 2, 1867, c. 155. As to their effect, see Beard v,

Burts, 95 U. S. 434
',
Beckwith v. Bean, 98 Id. 283 ; Mitchell v. Clarke, 110 Id. 638-640.
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charged to inquire whether the laws of the United States had been vio-

lated ; and, if so, to make presentments. The court adjourned on the

27th da\' of January, having, prior thereto, discharged from further

service the grand jury, who did not find any bill of indictment or make

any presentment against Milligan for any offence whatever ; and in fact,

since his imprisonment, no bill of indictment has been found or present-

ment made against him by any grand jury of the United States.

Milligan insists that said military commission had no jurisdiction to

try liim upon the charges preferred, or upon any charges whatever ; be-

cause he was a citizen of the United States and the State of Indiana,

and had not been, since the commencement of the late rebellion, a

resident of an}' of the States whose citizens were arrayed against the

government, and that the right of trial by jury was guaranteed to him

by the Constitution of the United States.

The prayer of the petition was, that under the Act of Congress,

approved March 3d, 1863, entitled, " An Act relating to habeas corpus

and regulating judicial proceedings in certain cases," he may be brought

before the court, and either turned over to the proper civil tribunal to

be proceeded against according to the law of the land or discharged

from custody altogether.

With the petition were filed the order for the commission, the charges

and specifications, the findings of the court, with the order of the War
Department reciting that the sentence was approved by the President

of the United States, and directing that it be carried intci execution

without delay. The petition was presented and filed in open court by

the counsel for Milligan ; at the same time the District Attorney of the

United States for Indiana appeared, and, b}' the agreement of counsel,

the application was submitted to the court. The opinions of the judges

of the Circuit Court were o[)posed on three questions, which are certi-

fied to the Supreme Court

:

1st. " On the facts stated in said petition and exhibits, ought a writ

of habeas corpus to be issued?"

2d. " On the facts stated in said petition and exhibits, ought the said

Lambdin P. Milligan to be discharged from custody as in said petition

prayed ?
"

3d. " Whether, upon the facts stated in said petition and exhibits,

the military commission mentioned therein had jurisdiction legally to

try and sentence said Milligan in manner and form as in said petition

and exhibits is stated ?
"

The importance of tlie main question presented b}- this record cannot

be overstated ; for it involves the very framewoik of the government

and the fundamental principles of American libert}'.

During the late wicked Rebellion, the temper of the times did not

allow that calmness in deliberation and discussion so necessar}' to a

correct conclusion of a purely judicial question. Then, considerations

of safety were mingled with the exercise of power ; and feelings and

interests prevailed which are happily terminated. Now that the public
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safety is assured, this question, as well as all others, can be discussed

and decided without passion or the admixture of any element not re-

quired to form a legal judgment. We approach the investigation of

this case, fully sensible of the magnitude of the inquiry and the neces-

sity of full and cautious deliberation.

But we are met witli a preliminary objection. It is insisted that the

Circuit Court of Indiana had no authority to certify these questions

;

and that we are without jurisdiction to hear and determine them.

The sixth section of the " Act to amend the judicial system of the

United States," approved April 29, 1802, declares " that whenever any

question shall occur before a Circuit Court upon which the opinions of

the judges shall be opposed, the point upon which the disagreement

shall happen, shall, during the same term, upon the request of either

part}' or their counsel, be stated under the direction of the judges and

certified under the seal of the court to the Supreme Court at their next

session to be held thereafter ; and shall b}- the said court be finally

decided : And the decision of the Supreme Court and their order in the

premises shall ba remitted to the Circuit Court and be there entered of

record, and shall have effect according to the nature of the said judg-

ment and order : Provided, That nothing herein contained shall pre-

vent the cause from proceeding, if, in the opinion of the court, further

proceedings can be had without prejudice to the merits."

It is under this provision of law that a Circuit Court has authority to

certify any^ question to the Supreme Court for adjudication. The in-

quir}', therefore, is whether the case of Milligan is brought within its

terms.

It was admitted at the bar that the Circuit Court had jurisdiction to

entertain the application for the writ of habeas corpus and to hear and

determine it ; and it could not be denied ; for the power is expressly

given in the 14th section of the Judiciary Act of 1789, as well as in the

later Act of 1863. Chief Justice Marshall, in Bollman's case, 4 Cranch,

75, construed this branch of the Judiciary Act to authorize the courts

as well as the judges to issue the writ for the purpose of inquiring into

the cause of the commitment ; and this construction has never been

departed from. But it is maintained with earnestness and ability that

a certificate of division of opinion can occur only in a cause ; and that

the proceeding by a party, moving for a writ of habeas corpus, does not

become a cause until after the writ has been issued and a return made.

Independently of the provisions of the Act of Congress of March 3,

1863, relating to habeas corpus, on which the petitioner bases his claim

for relief, and which we will presently consider, can this position be

sustained?

It is true that it is usual for a court on application for a writ of

habeas corpus, to issue the writ, and on the return, to dispose of the

case ; but the court can elect to waive the issuing of the writ and con-

sider whether, upon the facts presented in the petition, the prisoner, if

brought before it, could be discharged. One of the very points on
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which the case of Tobias Watkins, reported in 3 Peters, page 193,

turned, was, whether, if the writ was issued, the petitioner would be

remanded upon the case which he had made. The Chief Justice, in de-

livering the opinion of the court, said : "The cause of imprisonment is

shown as fully by the petitioner as it could appear on the return of the

writ ; consequently the writ ought not to be awarded if the court is

satisfied that tlie prisoner wouki be remanded to prison."

The judges of the Circuit Court of Indiana were, therefore, warranted

by an express decision of this court in refusing the writ, if satisfied that

the prisoner on his own showing was rightfully detained.

But it is contended, if they differed about the lawfulness of the im-

prisonment, and could render no judgment, the prisoner is remediless

;

and cannot have the disputed question certified under the Act of 1802.

His remedy is complete b}' writ of error or appeal, if the court renders

a final judgment refusing to discharge him ; but if he should be so un-

fortunate as to be placed in the predicament of having the court divided

on the question whether he should live or die, he is hopeless and with-

out remedy. He wishes the vital question settled, not b}' a single judge

at his chambers, but by the highest tribunal known to the Constitution ;

and 3'et the pi-ivilege is denied him ; because the Circuit Court consists

of two judges instead of one.

Such a result was not in the contemplation of the Legislature of 1802
;

and the language used by it cannot be construed to mean any such thing.

The clause under consideration was introduced to further the ends of

justice, b}' obtaining a speedy settlement of important questions where

the judges might be opposed in opinion.

The Act of 1802 so changed the judicial system that the Circuit

Court, instead of three, was composed of two judges ; and without this

provision or a kindred one, if the judges differed, the difference would
remain, the question .be unsettled, and justice denied. The decisions of

this court upon the provi.sions of this section have been numerous. In

United States v. Daniel^ 6 Wheaton, 542, the court, in holding that a

division of tlie judges on a motion for a new trial could not be certified,

sa}- :
" That the question must be one which arises in a cause depend-

ing before the court relative to a proceeding belonging to the cause."

Testing Milligan's case by this rule of law, is it not apparent that it is

rightfully here ; and that we are compelled to answer the questions on
which the judges below wore opposed in opinion? If. in the sense of

the law, the proceeding for the vvrit of habeas corpus was the " cause
"

of the party applving for it, then it is evident that the " cause" was
pending before the court, and that the questions certified arose out of

it, belonged to it, and were matters of right and not of discretion.

But it is argued that the proceeding does not ripen into a cause, until

there are two parties to it. This we deny. It was the cause of Milligan

when the petition was presented to the Circuit Court. It would have
been the cause of both parties, if the court had issued the writ and
brought those who held Milligan in custody before it. Webster defines
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the word "cause" thus: "A suit or action in court; an}' legal pro-

cess which a party institutes to obtain his demand, or b}- which he seeks

his right, or supposed right"— and he says, "this is a legal, scrip-

tural, and popular use of the word, coinciding nearly with case, from

cado, and action, from ago^ to urge and drive."

In any legal sense, action, suit, and cause, are convertible terras.

Milligan supposed he had a right to test the validity of his trial and

sentence ; and the proceeding which he set in operation for that pur-

pose was his "cause" or "suit." It was the onh' one by which he

could recover his liberty. He was powerless to do more ; he could

neither instruct the judges nor control their action, and should not

sutler, because, without fault of his, they were unable to render a judg-

ment. But the true meaning to the term "suit" has been given by

this court. One of the questions in Westoyi v. City Council of

Charleston, 2 Peters, 449, was whether a writ of prohibition was a

suit ; and Chief Justice Marshall says :
" The term is certainly a com-

prehensive one, and is understood to apply to any proceeding in a court

of justice b}' which an individual pursues that remed}' which the law

aflbrds him." Certainly, Milligan pursued the only remedy which the

law afforded him.

Again, in Cohens v. Virginia^ 6 Wheaton, 264, he says: " In law

language a suit is the prosecution of some demand in a court of jus-

tice." Also, "To commence a suit is to demand something by the

institution of process in a court of justice ; and to prosecute the suit is

to continue that demand." When Milligan demanded his release by the

proceeding relating to habeas corpus, he commenced a suit ; and he has

since prosecuted it in all the ways known to the law. One of the ques-

tions in Holmes v. Jennison et al., 14 Peters, 540, was, whether under

the 2oth section of the Judiciary Act a proceeding for a writ of habeas

corpus was a "suit." Chief Justice Taney held, -that, "if a party is

unlawfully imprisoned, the writ of habeas corpus is his appropriate

legal remedy. It is his suit in court to recover his liberty." There

was much diversity of opinion on another ground of jurisdiction ; but

that, in the sense of the 25th section of the Judiciary Act, the proceed-

ing by habeas corpus was a suit, was not controverted bj' an}' except

Baldwin, Justice, and he thought that " suit " and " cause " as used in

the section, mean the same thing.

The court do not say that a return must be made and the parties

appear and begin to try the case before it is a suit. When the petition

is filed and the writ prayed for, it is a suit, — the suit of the part}'

making the application. If it is a suit under the 25th section of the

Judiciary Act when the proceedings are begun, it is, by all the analo-

gies of the law, equally a suit under the 6th section of the Act of 1802.

But it is argued, that there must be two parties to the suit, because

the point is to be stated upon the request of " either party or their

counsel."

Such a literal and technical construction would defeat the very pur-
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pose the legislature Iiad in view, which was to enable any part}' to bring

the case here, when the point in controversy' was a matter of right and
not of discretion ; and the words " either part}'," in order to prevent a

failure of justice, must be construed as words of enlargement, and not

of restriction. Although this case is here ex pai'te, it was not consid-

ered by the court below without notice having been given to the part}'

supposed to have an interest in the detention of the prisoner. The
statements of the record show that this is not only a fair, but conclusive

inference. When the counsel for Milligan presented to the court the

petition for the writ of habeas corjjus, Mr. Hanna, the District Attorney

for Indiana, also appeared ; and, by agreement, the application was
submitted to the court, who took the case under advisement, and on
the next day announced their inability to agree, and made the certificate.

It is clear that Mr. Hanna did not represent the petitioner, and why is

his appearance entered? It admits of no other solution than this, —
that he was informed of the application, and appeared on behalf of the

government to contest it. The government was the prosecutor of Mil-

ligan, who claimed that his imprisonment was illegal ; and sought, in

the only way he could, to recover his liberty. The case was a grave

one ; and the court, unquestionably, directed that the law officer of the

government should be informed of it. He very properly appeared,

and, as the facts were uncontroverted and the difficulty was in the ap-

plication of the law, there was no useful purpose to be obtained in

issuing the writ. The cause was, therefore, submitted to the court for

their consideration and determination.

But Milligan claimed his discharge from custody by virtue of the Act
of Congress " relating to habeas corjms, and regulating judicial pro-

ceedings in certain cases," approved March 3, 1863. Did that Act
confer jurisdiction on the Circuit Court of Indiana to hear this case?

In interpreting a law, the motives which must have operated with

the legislature in passing it are proper to be considered. This law was
passed in a time of great national peril, when our heritage of free gov-

ernment was in danger. An armed rebellion against the national au-

thority, of greater proportions than history affords an example of, was
raging ; and the public safety required that tlie privilege of the writ of

habeas corpxis should be suspended. ^ The President had practicallv

suspended it, and detained suspected persons in custody without trial;

but his authority to do this was questioned. It was claimed that Con-
gress alone could exercise this power ; and that the legislature, and not

the President, sliould judge of the political considerations on which the

right to suspend it rested. Tiie privilege of this great writ had never

before been withheld from the citizen ; and as the exigence of the times

demanded immediate action, it was of the highest importance that the

lawfulness of the suspension should be fully established. It was under
these circumstances, which were such as to arrest the attention of the

country, that this law was passed. The President was authorized by
it to suspend the privilege of the writ of habeas corx)us, whenever, in
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his judgment, the public safety- required ; and he did, by proclamation,

bearing date the 15th of September, 1863, reciting, among other things,

the authority of this statute, suspend it. The suspension of the writ

does not authorize the arrest of any one, but simply denies to one ar-

rested the privilege of this writ in order to obtain his libert}'.

It is proper, therefore, to inquire under what circumstances the courts

could rightfully refuse to grant this writ, and when the citizen was at

liberty to invoke its aid.

The second and third sections of the law are explicit on these points.

The language used is plain and direct, and the meaning of the Congress

cannot be mistaken. The public safety demanded, if the President

thought proper to arrest a suspected person, that he should not be re-

quired to give the cause of his detention on return to a writ of habeas

corpics. But it was not contemplated that such person should be de-

tained in custod}' beyond a certain fixed period, unless certain judicial

proceedings, known to the common law, were commenced against him.

The Secretaries of State and War were directed to furnish to the judges

of the courts of the United States a list of the names of all parties, not

prisoners of war, resident in their respective jurisdictions, who then

were or afterwards should be held in custod}' b}- the authority of the

President, and who were citizens of States in which the administration

of the laws in the Federal tribunals was unimpaired. After the list was

furnished, if a grand jury of the district convened and adjourned, and did

not indict or present one of the persons thus named, he was entitled to

his discharge ; and it was the duty of the judge of the court to order

him brought before him to be discharged, if he desired it. The refusal

or omission to furnish the list could not operate to the injury of any

one who was not indicted or presented by the grand jurj- ; for, if twenty

days had elapsed from the time of his arrest and the termination of tlie

session of the grand jury, he was equally entitled to his discharge as if

the list were furnished ; and any credible person, on petition verified by

affidavit, could obtain the judge's order for that purpose.

Milligan, in his application to be released from imprisonment, averred

the existence of every fact necessary under the terms of this law to

give the Circuit Court of Indiana jurisdiction. If he was detained in

custody by the order of the President, otherwise tlian as a prisoner of

war ; if he was a citizen of Indiana and had never been in the miHtary

or naval service, and the grand jury of the district had met, after he

had been arrested, for a period of twenty days, and adjourned without

taking any proceedings against him, then the court had the right to en-

tertain his petition and determine the lawfulness of his imprisonment.

Because the word " court " is not found in the body of the second sec-

tion, it was argued at the bar, that the application should have been

made to a judge of the court, and not to the court itself; but this is

not so, for power is expressly conferred in the last proviso of the sec-

tion on the court equally with a judge of it to discharge from imprison-

ment. It was the manifest desisrn of Congress to secure a certain
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remedy b}- which any one, deprived of liberty, could obtain it, if there

was a judicial failure to find cause of offence against him. Courts are

not, always, in session, and can adjourn on the discharge of the grand

jurj- ; and before those who are in confinement could take proper steps

to procure their liberation. To provide for this contingency, authority

was given to the judges out of court to grant relief to an}' party who
could show, that, under the law, he should be no longer restrained of

his libert}'.

It was insisted that Milligan's case was defective because it did not

state that the list was furnished to the judges ; and, therefore, it was
impossible to saj- under which section of the Act it was presented.

It is not easy to see how this omission could affect the question of

jurisdiction. Milligan could not know that the list was furnished, un-

less the judges ^olunteered to tell him ; for the law did not require that

an}' record should be made of it or anybody but the judges informed of

it. Wh}' aver the fact when the truth of the matter was apparent to

the court without an averment? How can Milligan be harmed by the

absence of the averment, when he states that he was under arrest for

more than sixty days before the court and grand jur}', which should

have considered his case, met at Indianapolis? It is apparent, there-

fore, that under the Habeas Corpus Act of 1863 the Circuit Court of

Indiana had complete jurisdiction to adjudicate upon this case, and, if

the judges could not agree on questions vital to the progress of the

cause, they had the authority (as we have shown in a previous part of

this opinion), and it was their dut}' to certify those questions of disa-

greement to this court for final decision. It was argued that a final

decision on the questions presented ought not to be made, because the

parties who were directly concerned in the arrest and detention of Mil-

ligan, were not before the court; and their rights might be prejudiced

by the answer which sliould be given to those questions. But this court

cannot know what return will be made to the writ of habeas corpus

when issued ; and it is very clear that no one is concluded upon an}'

question that may be raised to that return. In the sense of the law of

1802 which authorized a certificate of division, a final decision means
final upon the points certified ; final upon the court below, so that it is

estopped from any adverse ruling in all the subsequent proceedings of

the cause.

But it is said that this case is ended, as the presumption is, that

Milligan was hanged in pursuance of the order of the President.

Although we have no judicial information on the subject, yet the in-

ference is that he is alive ; for otherwise learned counsel would not ap-

pear for him and urge this court to decide his case. It can never be in

this country of written constitution and laws, with a judicial depart-

ment to interpret them, that any chief magistrate would be so far for-

getful of his duty, as to order the execution of a man who denied the

jurisdiction that tried and convicted him ; after his case was before

Federal judges with power to decide it, who, being unable to agree on
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the grave questions involved, bad, according to known law, sent it to

the Supreme Court of the United States for decision. But even the sug-

gestion is injurious to the Executive, and we dismiss it from further

consideration. There is, therefore, nothing to hinder this court from an

investigation of the merits of this controversy.

The controlling question in the case is this : Upon the facts stated in

Milligan's petition, and the exhibits filed, had the military commission

muntioned in it jurisdiction, legally, to try and sentence him? Milligan,

not a resident of one of the rebellious States, or a prisoner of war, but

a citizen of Indiana for twent}' years past, and never in the military or

naval service, is, while at his home, an-ested by the militar}' power of the

United States, imprisoned, and, on certain criminal charges preferred

against him, tried, convicted, and sentenced to be hanged by a military

commission, organized under the direction of the military commander
of the military district of Indiana. Had this tribunal the legal power

and authority to try and punish this man ?

No graver question was ever considered by this court, nor one which

more nearly- concerns the rights of the whole people ; for it is the

birthright of every American citizen when charged with crime, to be

tried and punished according to law. The power of punishment is

alone through the means which the laws have provided for that purpose,

and if they are ineffectual, there is an imraunit3' from punishment, no

matter how great an offender the individual may be, or how much his

crimes may have shocked the sense of justice of the country, or endan-

gered its safety. By the protection of the law human rights are se-

cured ; withdraw that protection, and they are at the mercy of wicked

rulers, or the clamor of an excited people. If there was law to justify

this military trial, it is not our province to interfere ; if there was not,

it is our duty to declare the nullity of the whole proceedings. The dc'

cision of this question does not depend on argument or judicial prece-

dents, numerous and highly illustrative as they are. These precedents

inform us of the extent of the struggle to preserve liberty, and to

relieve those in civil life from military trials. The founders of our gov-

ernment were familiar with the history of that struggle, and secured in

a written Constitution ever}' right which the peojjle had wrested from

power during a contest of ages. By that Constitution and the laws

autiiorized by it this question must be determined. The provisions of

that instrument on the administration of criminal justice are too plain

and direct to leave room for misconstruction or doubt of their true

meaning. Those applicable to this case are found in that clause of the

original Constitution which saj-s, "That the trial of all crimes, except

in case of impeachment, shall be by jury ; " and in the fourth, fifth, and

sixth Articles of the Amendments. The fourth proclaims the right to

be secure in person and effects against unreasonable search and seizure ;

and directs that a judicial warrant shall not issue " without proof of

probable cause supported b}' oath or affirmation." The fifth declares

" that no person shall be held to answer for a capital or otherwise in*
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famous crime unless on presentment b}' a grand jur}', except in cases

arising in the land or naval forces, or in the militia, when in actual ser-

vice in time of war or public danger, nor be deprived of life, libert}', or

propert}', without due process of law." And the sixth guarantees the

right of trial by jur}', in such manner and with such regulations that

with upright judges, impartial juries, and an able bar, the innocent will

be saved and the guilt}' punished. It is in these words : " In all crim-

inal prosecutions the accused shall enjoy the right to a speedy and pub-

lic trial by an impartial jury of the State and district wherein the crime

shall have been committed, which district shall have been previously

ascertained by law, and to be informed of the nature and cause of the

accusation, to be confronted with the witnesses against him, to have

compulsory process for obtaining witnesses in his favor, and to have the

assistance of counsel for his defence." These securities for personal

liberty thus embodied, were such as wisdom and experience had de-

monstrated to be necessary for the protection of those accused of crime.

And so strong was the sense of the country of their importance, an.i so

jealous were the people that these rights, highly prized, might be denied

them by implication, that when the original Constitution was proposed

for adoption it encountered severe opposition ; and, but for the belief

that it would be so amended as to embrace them, it would never

have been ratified.

Time has proven the discernment of our ancestors ; for even these

provisions, expressed in such plain English words, that it would seem
the ingenuity of man could not evade them, are now, after the lapse of
more than seventy years, sought to be avoided. Those great and good
men foresaw that troublous times would arise, when rulers and people

would become restive under restraint, and seek by sharp and decisive

measures to accomplish ends deemed just and proper ; and that the

principles of constitutional liberty would be in peril, unless established

by irrepealable law. The history of the world had taught them that what
was done in the past might be attempted in the futin-e. The Consti-

tution of the United States is a law for rulers and people, equally in war
and in peace, and covers with the shield of its protection all classes of

men, at all times, and under all circumstances. No doctrine involving

more pernicious consequences was ever invented by the wit of man
than that any of its provisions can be suspended during any of the

great exigencies of government. Such a doctrine leads directly to an-

archy or despotism, but the theory of necessity on which it is based
is false ; for the government, within the Constitution, has all the powers
granted to it which are necessary to preserve its existence ; as has been
happily proved by the result of the great effort to throw off its just

authority.

Have any of the rights guaranteed by the Constitution been violated

in the case of Milligan? and if so, what are they?
Every trial involves the exercise of judicial power ; and from what

source did the military commission that tried him derive their author-
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ity? Certainly no part of the judicial power of the countr}* was con-

ferred on them ; because the Constitution expresslj' vests it "in one

supreme court and such inferior courts as the Congress may from time

to time ordain and establish," and it is not pretended that the com-

mission was a court ordained and established by Congress. Thoy
cannot justify on the mandate of the President, because he is controlled

by law. and has his appropriate sphere of dut}-, whicli is to execute, not

to make, the laws ; and there is " no unwritten criminal code to which

resort can be had as a source of jurisdiction."

But it is said that the jurisdiction is complete under the " laws and

usages of war."

It can serve no useful purpose to inquire what those laws and usages

are, whence the}' originated, where found, and on whom they operate;

they can never be applied to citizens in States which have upheld the

authorit}' of the government, and where the courts are open and their

process unobstructed. This court has judicial knowledge that in Indi-

ana the Federal authority- was always unopposed, and its courts always

open to hear criminal accusations and redress grievances ; and no usage

of war could sanction a military trial there for an}' offence whatever of

a citizen in civil life, in nowise connected with the military service.

Congress could grant no such power ; and to the honor of our national

legislature be it said, it has never been provoked by the state of the

country even to attempt its exercise. One of the plainest constitu-

tional provisions was, therefore, infringed when Milligan was tried b}' a

court not ordained and established b}' Congress, and not composed of

judges appointed during good behavior.

Why was he not delivered to the Circuit Court of Indiana to be pro-

ceeded against according to law? No reason of necessity could be

urged against it ; because Congress had declared penalties against tho

offences charged, provided for their punishment, and directed that court

to hear and determine them. And soon after this military tribunal was

ended, the Circuit Court met, peacefully transacted its business, and

adjourned. It needed no bayonets to protect it, and required no mili-

tary aid to execute its judgments. It was held in a State, eminently

distinguished for patriotism, by judges commissioned during the Rebel-

lion, who were provided with juries, upright, intelligent, and selected

by a marshal appointed by the President. The government had no

right to conclude that Milligan, if guilty, would not receive in that

court merited punishment ; for its records disclose that it was con-

stantly engaged in the trial of similar offences, and was never inter-

rupted in its administration of criminal justice. If it was dangerous, in

the distracted condition of affairs, to leave Milligan unrestrained of his

libert}', because he " conspired against the government, afforded aid and

comfort to rebels, and incited the people to insurrection," the law

said, arrest him, confine him closely, render him powerless to do further

mischief; and then present his case to the grand jur}' of the district,

with proofs of his guilt, and, if indicted, try him according to the course
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of the common law. If this had been done, the Constitution would

have been vindicated, the law of 1863 enforced, and the securities for

personal libert}' preserved and defended.

Another guarantee of freedom was broken when Milligan was denied

atrial by jur}". The great minds of the country have differed on the

correct interpretation to be given to the various provisions of the Fed-

eral Constitution ; and judicial decision has been often invoked to settle

their true meaning ; but until recently no one ever doubted that the

right of trial bj- jury was forlitied in the organic law against the power

of attack. It is now assailed ; but if ideas can be expressed in words,

and language has any meaning, this right— one of the most valuable in

a free countr}' — is preserved to every one accused of crime who is not

attached to the army, or navy, or militia in actual service. The sixth

Amendment affirms that " in all criminal prosecutions the accused shall

enjoy the right to a speedy and public trial by an impartial jury," —
language broad enough to embrace all persons and cases ; but the fifth,

recognizing the necessity of an indictment, or presentment, before an}'

one can be held to answer for high crimes, " excepts cases arising in

the land or naval forces, or in the militia, when in actual service, in

time of war or public danger ;

" and the framers of the Constitution,

doubtless, meant to limit, the right of trial b}' jury, in the sixth Amend-
ment, to those persons who were subject to indictment or presentment

in the fifth.

The discipline necessary to the efficienc}* of the army and navy re-

quired other and swifter modes of trial than are furnished bj- the com-

mon-law courts ; and, in pursuance of the power conferred by the

Constitution, Congress has declared the kinds of trial, and the manner
in which they shall be conducted, for offences committed while the

party is in the militarj' or naval service. Ever}' one connected with

these branches of the public service is amenable to the jurisdiction

which Congress has created for their government, and, while thus ser-

ving, surrenders his right to be tried by the civil courts. All other

persons, citizens of States where the courts are open, if charged with

crime, are guaranteed the inestimable privilege of trial by jury. This

privilege is a vital principle, underlying the whole administration of

criminal justice ; it is not held by sufferance, and cannot be frittered

away on any plea of State or political necessity. "When peace pre-

vails, and the authorit\" of the government is undisputed, there is no

difficulty of preserving the safeguards of liberty ; for the ordinary

modes of trial are never neglected, and no one wishes it otherwise :

but if society is disturbed by civil commotion — if the passions of men
are aroused and the restraints of law weakened, if not disregarded—
these safeguards need, and should receive, the watchful care of those

intrusted with the guardianship of the Constitution and laws. In no
other way can we transmit to posterity unimpaired the blessings of lib-

erty, consecrated by the sacrifices of the RevohUion.
It is claimed that martial law covers with its broad mantle the pre-
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ceedings of this military commission. The proposition is this : that in

a time of war the commander of an armed force (if, in his opinion, the

exigencies of the country demand it, and of which he is to judge) has

the power, within the lines of his military district, to suspend all civil

rights and their remedies, and subject citizens as well as soldiers to the

rule of his will ; and in the exercise of his lawful authority- cannot be

restrained, except by his superior officer or the President of the United

States.

If this position is sound to the extent claimed, then when war exists,

foreign or domestic, and the country is subdivided into military depart-

ments for mere convenience, the commander of one of them can, if he

chooses, within his limits, on the plea of necessity, with the approval of

the Executive, substitute military force for, and to the exclusion of, the

laws, and punish all persons, as he thinks right and proper, without

fixed or certain rules.

The statement of this proposition shows its importance ; for, if true,

republican government is a failure, and there is an end of liberty regu-

lated by law. Martial law, established on such a basis, destroys every

guarantee of the Constitution, and effectually renders the " military in-

dependent of, and superior to, the civil power," — the attempt to do

which by the King of Great Biitain was deemed by our fathers such an

offence, that they assigned it to the world as one of the causes which

impelled them to declare their independence. Civil liberty and this

kind of martial law cannot endure together ; the antagonism is irre-

concilable ; and, in the conflict, one or the other must perish.

This nation, as experience has proved, cannot always remain at

peace, and has no right to expect that it will alwa3's have wise and

humane rulers, sincerely attached to the principles of the Constitution.

Wicked men, ambitious of power, with hatred of liberty and contempt

of law, may fill the place once occupied by Washington and Lincoln
;

and if this right is conceded, and the calamities of war again befall us,

the dangers to human liberty are frightful to contemplate. If our

fathers had failed to provide for just such a contingenc}-, they would

have been false to the trust reposed in them. They knew— the history

of the world told them — the nation they were founding, be its exist-

ence short or long, would be involved in war ; how often or how long

continued, human foresight could not tell ; and that unlimited power,

wherever lodged at such a time, was especially hazardous to freemen.

For this, and other equally weighty reasons, they secured the inheritance

they had fought to maintain, by incorporating in a written Constitution

the safeguards which time had proved were essential to its preserva-

tion. Not one of these safeguards can the President, or Congress, or

the Judiciary disturb, except the one concerning the writ of habeas

corpus.

It is essential to the safety of every government that in a great

crisis, like the one we have just passed through, there should be a

power somewliere of suspending the writ of habeas corpus. In every
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war, there are men of previously good character, wicked enough to

counsel their fellow-citizens to resist the measures deemed necessary by

a good government to sustain its just authority and overthrow its ene-

mies ; and their influence ma}' lead to dangerous combinations. In the

emergency of the times, an immediate public investigation according to

law may not be possible ; and yet the peril to the country ma}' be too

imminent to suffer such persons to go at large. Unquestionably, there

is then an exigency which demands that the government, if it should

see fit, in the exercise of a proper discretion, to make arrests, should

not be required to produce the persons arrested in answer to a writ

of habeas corpus. The Constitution goes no further. It does not

sa}' after a writ of habeas corpus is denied a citizen, that he shall be

tried otherwise than by the course of the common law ; if it had in-

tended this result, it was easy b}' the use of direct words to have

accomplished it. The illustrious men who framed that instrument were

guarding the foundations of civil liberty against the abuses of unlimited

power; they were full of wisdom, and the lessons of history informed

them that a trial b}' an established court, assisted b}- an impartial jury,

was the onlj' sure way of protecting the citizen against oppression and
wrong. Knowing this, they limited the suspension to one great right,

and left the rest to remain forever inviolable. But, it is insisted that

the safety of the country .in time of war demands that this broad claim

for martial law shall be sustained. If this were true, it could be well

said that a country, preserved at the sacrifice of all the cardinal prin-

ciples of libert}', is not worth the cost of preservation. Happily, it is

not so.

It will be borne m mind that this is not a question of the power to

proclaim martial law, when war exists in a connnunity and the courts

and civil authorities are overthrown. Nor is it a question what rule a

military commander, at the head of his army, can impose on States in

rebellion to cripple their resources and quell the insurrection. The
jurisdiction claimed is much more extensive. The necessities of the

service, during the late Rebellion, required that the loyal States should

be placed within the limits of certain military districts <ind commanders
ai)pointed in them ; and, it is urged, that this, in a military sense, con-

stituted them the theatre of military operations ; and, as in this ease,

Indiana had been and was again threatened with invasion l)v the enem}',

the occasion was furnislicd to establish martial law. The conclusion does
not follow from the [)remises. If armies were collected in Indiana, the}'

were to be employed in another localit}', where the laws were obstructed

and the national authority disputed. On her soil there was no hostile

foot; if once invaded, that invasion was at an end, and with it all pre-

text for martial law. Martial law cannot arise from a threatened inva-

sion. The necessity must be actual and present; the invasion real,

such as effectually closes the courts and deposes the civil administration.

It is difficult to see how the safety of the country required martial

law in Indiana. If any of her citizens were plotting treason, tlie power
VOL II. — 76
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of arrest could secure them, until the government was prepared for their

trial, when the courts were open and ready to try them. It was as

easy to protect witnesses before a civil as a military tribunal ; and as

there could be no wish to convict, except on sufficient legal evidence,

surely an ordained and establislied court was better able to judge of this

than a military tribunal composed of gentlemen not trained to the pro-

fession of the law.

It follows, from what has been said on this subject, that there are

occasions when martial rule can be properl}' applied. If, in foreign

invasion or civil war, the courts are actually closed, and it is impossible

to administer criminal justice according to law, then, on the theatre of

active military operations, where war really prevails, there is a necessity

to furnish a substitute for the civil authority', thus overthrown, to pre-

serve the safety of the army and society ; and as no power is left but

the military, it is allowed to govern by martial rule until the laws can

have their free course. As necessity creates the rule, so it limits its

duration ; for, if this government is continued after the courts are rein-

stated, it is a gross usurpation of power. Martial rule can never exist

where the courts are open, and in the proper and unobstructed exercise

of their jurisdiction. It is also confined to the localit}' of actual war.

Because, during the late Rebellion it could have been enforced in Vir-

ginia, where the national authorit}- was overturned and the courts driven

out, it does not follow that it should obtain in Indiana, where that au-

thority was never disputed, and justice was always administered. And
so in the case of a foreign invasion, martial rule mav become a neces-

sit}^ in one State, when, in another, it would be "mere lawless

violence."

We are not without precedents in English and American history

illustrating our views of this question ; but it is hardly necessary- to

make particular reference to them.

From the first year of the reign of Edward the Third, when the Parlia-

ment of England reversed the attainder of the Earl of Lancaster, be-

cause he could have been tried by the courts of the realm, and declared,

'• that in time of peace no man ought to be adjudged to death for trea-

son or any other offence without being arraigned and held to answer

;

and that regularly when the king's courts are open it is a time of peace

in judgment of law," down to the present day, martial law, as claimed

in this case, lias been condemned by all respectable English jurists as

contrary to the fundamental laws of the land, and subversive of the

liberty of the subject.

During tiie present centur}', an instructive debate on this question

occurred in Parliament, occasioned by the trial and conviction by court-

martial, at Demcrara, of the Rev. John Smith, a missionary to the

negroes, on the alleged ground of aiding and abetting a formidable

rebellion in that colon}-. Those eminent statesmen, Lord Brougham

and Sir James Mackintosh, participated in that debate ; and denounced

the trial as illegal ; because it did not appear that the courts of law iu
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Demerara could not try offences, and that " when the laws can act,

eveiy other mode of punishing supposed crimes is itself an enormous

crime."

So sensitive were our Revolutionary fathers on this subject, although

Boston was almost in a state of siege, when General Gage issued his

proclamation of martial law they spoke of it as an '' attempt to super-

sede the course of the common law, and instead thereof to publish and

order the use of martial law." The Virginia Assembly, also, denounced

a similar measure on the part of Governor Dunmore "as an assumed

power, which the king himself cannot exercise ; because it annuls the

law of the land and introduces the most execrable of all systems,

martial law."

In some parts of the countr}', during the War of 1812, our officers

made arbitrar}- arrests and, by military tribunals, tried citizens who
were not in the military service. These arrests and trials, when brought

to the notice of the courts, were uniforml}' condemned as illegal. The
cases of Smith v. Shaw, and McConnell v. Hampden (reported in 12

Johnson, 257 and 234), are illustrations, which we cite, not onlj- for the

principles the}' determine, but on account of the distinguished jurists

concerned in the decisions, one of whom for many years occupied a

seat on this bench.

It is contended, that Luther v. Borden, decided by this court, is an
authorit}' for the claim of martial law advanced in this case. The de-

cision is misapprehended. That case grew out of the attempt in Rhode
Island to supersede the old colonial government by a revolutionar}'

proceeding. Rhode Island, until that period, had no other form of

local government than the charter granted by King Charles II. in 1663 ;

and as that limited the right of suffrage, and did not provide for its

own amendment, many citizens became dissatisfied, because the legis-

lature would not afford the relief in their power; and without the

authority of law, formed a new and independent constitution, and pro-

ceeded to assert its authority by force of arms. The old government
resisted this ; and as the rebellion was formidable, called out the mili-

tia to subdue it, and passed an act declaring martial law. Borden, in

the military service of the old government, broke open the house of

Luther, who supported the neio, in order to arrest him. Luther brought
suit against Borden ; and the question was, whether, nnder the Consti-

tution and laws of the State, Borden was justified. This court held

that a State " ma}' use its military power to put down an armed insur-

rection too strong to be controlled h\ the civil authority ;
" and, if

the Legislature of Rhode Island thought the peril so great as to require

the use of its military forces and the declaration of martial law, there

was no ground on which this court could question its authority ; and as

Borden acted under military orders of the charter government, which
iiad been recognized by the political power of the country, and was up-

held by the State judiciar}', he was justified in breaking into and enter-

ing Luther's house. This is the extent of the decision. There was no
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question in issue about the power of declaring martial law under the

Federal Constitution, and the court did not consider it necessary even

to inquire " to what extent nor under what circumstances that power

may be exercised by a State."

We do not deem it important to examine further the adjudged

cases ; and shall, therefore, conclude without any additional reference

to authorities.

To the tliird question, then, on which the judges below were opposed

in opinion, an answer in the negative must be returned.

It is proper to say, although Milligan's trial and conviction by a

militar}' commission was illegal, yet, if guilty of the crimes imputed to

him, and his guilt had been ascertained by an established court and

impartial jury, lie deserved severe punishment. Open resistance to the

measures deemed necessary' to subdue a great rebellion, by those who
enjoy the protection of government, and have not the excuse even of

prejudice of section to plead in their favor, is wicked ; but that resist-

ance becomes an enormous crime when it assumes the form of a secret

political organization, armed to oppose the laws, and seeks b}' stealthy

means to introduce the enemies of the country into peaceful communi-

ties, there to light the torch of civil war, and thus overthrow the power

of the United States. Conspiracies like these, at such a juncture, are

extremel}' perilous ; and those concerned in them are dangerous ene-

mies to their country, and should receive the heaviest penalties of the

law, as an example to deter others from similar criminal conduct. It

is said the severity of the laws caused them ; but Congress was obliged

to enact severe laws to meet the crisis ; and as our highest civil duty is

to serve our country when in danger, the late war has proved that

rigorous laws, when necessary, will be cheerfull}' obe3-ed bj' a patriotic

people, struggling to preserve the rich blessings of a free government.

The two remaining questions in this case must be answered in the

affirmative. The suspension of the privilege of the writ of habeas cor-

pvs does not suspend the writ itself. The writ issues as a matter of

course ; and on the return made to it the court decides whether the

party applying is denied the right of proceeding any further with it.

If the military trial of Milligan was contrary to law, then he was

entitled, on the facts stated in his petition, to be discharged from cus-

tody by the terms of the Act of Congress of March 3, 1863. The

provisions of this law having been considered in a previous part of this

opinion, we will not restate the views there presented. Milligan avers

he was a citizen of Indiana, not in the military or naval service, and

was detained in close confinement, by order of the President, from the

5th day of October, 1864, until the 2d day of January, 1865, when the

Circuit Court for the District of Indiana, with a grand jury, convened in

session at Indianapolis ; and afterwards, on the 27th day of the same

month, adjourned without finding an indictment or presentment against

him. If these averments were true (and their truth is conceded for the

purposes of this case), the court was required to liberate him on taking

<
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certain oaths prescribed b}' the law, and entering into recognizance for

his good behavior.

But it is insisted that Milligan was a prisoner of war, and, therefore,

excluded from the privileges of the statute. It is not easy to see how
he can be treated as a prisoner of war, when he lived in Indiana for the

past twenty years, was arrested there, and had not been, during the late

troubles, a resident of any of the States in rebellion. If in Indiana he

conspired with bad men to assist the enemj', he is punishable for it in

the courts of Indiana ; but, when tried for the offence, he cannot plead

the rights of war ; for he was not engaged in legal acts of hostilit}'

against the government, and only such persons, when captured, are

prisoners of war. If he cannot enjoy the immunities attaching to the

character of a prisoner of war, how can he be subject to their pains and
penalties?

This case, as well as the kindred cases of Bowles and Horsey, were

disposed of at the last term, and the proper orders were entered of

record. There is, therefore, no additional entry required.

[Chase, C. J., for himself and Justices Wayne, Swayne, and Miller,

gave an opinion concurring in the order for the petitioner's discharge,

but differing with the majority opinion on important points. This

opinion agreed that the writ of habeas corpus should issue, that the

petitioner was entitled, under the statute, to his discharge, and that,

by reason of the statute, the militar}- commission had no jurisdiction

to try him ; but declared that Congress had power to authorize the mili-

tary commission in Indiana. It concluded as follows :] —
We by no means assert that Congress can establish and apply the

laws of war where no war has been declared or exists.

Whore peace exists the laws of peace must prevail. What we do
maintain is, that wlien the nation is involved in war, and some portions

of the country are invaded and all are exposed to invasion, it is within

the power of Congress to determine in what States or districts such

great and imminent pu!)lic danger exists as justifies the authorization

of military tribunals for the trial of crimes and offences against the

discipline or security of the army or against the public safety.

In Indiana, for example, at the time of the arrest of Milligan and his

co-conspirators, it is established by the papers in the record, that the

State was a military district, was tlie theatre of military operations,

had been actually invaded, and was constanth' threatened with in-

vasion. It appears, also, that a powerful secret association, composed
of citizens and others, existed within the State, under military organiza-

tion, conspiring against the draft, and plotting insurrection, the libera-

tion of the prisoners of war at various depots, the seizure of the State

and national arsenals, armed co-operation with the cnera}', and w^ar

against the national government.

We cannot doubt that, in such a time of public danger, Congress had

power, under the Constitution, to provide for the organization of a mili-

tary commission, and for trial by that commission of persons engaged
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in this conspirac}'. Tlie fact that the Federal courts were open was re-

garded by Congress as a sufficient reason for not exercising the power

;

but that fact could not deprive Congress of the right to exercise

it.» Those courts might be open and undisturbed in the execution of

their functions, and yet wholly incompetent to avert threatened dan-

ger, or to punish, with adequate promptitude and certainty, the guilty

conspirators.

In Indiana, the judges and officers of the courts were loyal to the

government. But it might have been otherwise. In times of rebellion

and civil war it ma}' often happen, indeed, that judges and marshals

will be in active sympathy with the rebels, and courts their most efficient

allies.

We have confined ourselves to the question of power. It was for

Congress to determine the question of expediency. And Congress did

determine it. That body did not see fit to authorize trials by military

commission in Indiana, but b}' the strongest implication prohibited

them. With that proliibition we are satisfied, and should have remained

silent if the answers to the questions certified had been put on that

ground, without denial of the existence of a power which we believe to

be constitutional and important to the public safety, — a denial which,

as we have already suggested, seems to draw in question the power of

Congress to protect from prosecution the members of military commis-

sions wlio acted in obedience to their superior officers, and whose action,

whether warranted by law or not, was approved by that upright and

patriotic President under whose administration the Republic was res-

cued from threatened destruction.

We have thus far said little of martial law, nor do we propose to say

much. What we have already said sufficiently indicates our opinion

that there is no law for the government of the citizens, the armies, or

the navy of the United States, within American jurisdiction, which is

not contained in or derived from tlie Constitution. And wherever our

army or navy may go beyond our territorial limits, neither can go

beyond the authority of the President or the legislation of Congress.

There are under the Constitution three kinds of military jurisdiction :

one to be exercised both in peace and war ; another to be exercised in

time of foreign war without the boundaries of the United States, or in

time of rebellion and civil war w'ithin States or districts occupied by

rebels treated as belligerents ; and a third to be exercised in time of in-

vasion or insurrection within the limits of the United States, or during

rebellion within the limits of States maintaining adhesion to the

national government, when the public danger required its exercise.

The first of these may be called jurisdiction under military law, and is

found in Acts of Congress prescribing rules and articles of war, or other-

wise providing for the government of the national forces ; the second

mny be distinguished as military government, superseding, as far as may
be deemed expedient, the local law, and exercised by the military com-

mander under the direction of the President, with the express or implied
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sanction of Congress ; while the third ma}- be denominated martial law

proper, and is called into action by Congress, or temporarily, when the

action of Congress cannot be invited, and in the case of justifying or

excusing peril, b}' the President, in times of insurrection or invasion, or

of civil or foreign war, within districts or localities where ordinary- law

no longer adequately secures public safet}- and private rights.

We think that the power of Congress, in such times and in such

localities, to authorize trials for crimes against the security and safety

of the national forces, may be derived from its constitutional authority

to raise and support armies and to declare war, if not from its consti-

tutional authority to provide for governing the national forces.

We have no apprehension that this power, under our American S3-s-

tem of government, in which all official authority is derived from the

people, and exercised under direct responsibility to the people, is more

likely to be abused than the power to regulate commerce, or the power

to borrow mone}'. And we are unwilling to give our assent b}' silence

to expressions of opinion which seem to us calculated, though not in-

tended, to cripple the constitutional powers of the government, and to

augment the public dangers in times of invasion and rebellion.^

In Miller v. IDiited States, 11 Wall. 268, 304 (1870), on error to the

United States Circuit Court for the Eastern District of Michigan,

Strong, J., for the court (Justices Field and Clifford dissenting),

said, in affirming a decree to forfeit certain personal property of Samuel

Miller, "of Amherst County, Virginia, a rebel citizen and inhabitant

of the United States," now deceased: "It remains to consider the

objection urged on behalf of the plaintiff in error that the Acts of Con-

gress under which these proceedings to confiscate the stock have been

taken are not warranted b}' the Constitution, and that they are in con-

flict with some of its provisions. The objection starts with the assump-

tion tliat the purpose of the Acts was to punish offences against the

sovereignty of the United States, and that they are merely statutes

against crimes. If this were a correct assumption, if the Act of 1861,

and the fifth, sixth, and seventh sections of the Act of July 17, 1862,

were municipal regulations onh', there would be force in the objection

that Congress has disregarded the restrictions of the fifth and sixth

amendments of the Constitution. Those restrictions, so far as material

to the argument, are, that no person shall be held to answer for a capital

or otherwise infamous crime unless on a presentment or indictment of a

grand jury ; that no person shall be deprived of his property without due

^ Of this case it is said, in 2 Winthrop's " Military Law," 38 : "It is tlie opinion of

the author that the view of tlie minority of the court is the sounder and more reason-

able one, and that the conclusion of the majority was influenced by a confusing of

martial law proper with that military government which exists only at a time and on

the theatre of war, and which was clearly distinguished from martial law hy the Chief

Justice, in the dissenting opinion,— the first complete judicial definition of the sub-

ject."— Ed.
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process of law, and that in all criminal prosecutions the accused shall

enjoy the right to a speech' and public trial b}- an impartial jur}' of the

State and district wherein the crime shall have been committed. But

if the assumption of the plaintiff in error is not well made, if the statutes

were not enacted under the municipal power of Congress to legislate for

the punishment of crimes against the sovereignt}' of the United States,

if, on the contrary, they are an exercise of the war powers of the govern-

ment, it is clear the}- are not affected by the restrictions imposed by the

fifth and sixth amendments. This we understand to have been conceded

in the argument. The question, therefore, is, whether the action of

Congress was a legitimate exercise of the war power. The Constitution

confers upon Congress expressly power to declare war, grant letters of

marque and reprisal, and make rules respecting captures on land and

water. Upon the exercise of these powers no restrictions are imposed

Of course the power to declare war involves the power to prosecute it

by all means and in any manner in which war may be legitimate!}' prose-

cuted. It therefore includes the right to seize and confiscate all prop-

erty of an enemy and to dispose of it at the will of the captor. This is

and always has been an undoubted belligerent right. If there were any

uncertainty respecting the existence of such a right it would be set at

rest by the express grant of power to make rules respecting captures on

laud and water. It is argued that though there are no express consti-

tutional restrictions upon the power of Congress to declare and prose-

cute war, or to make rules respecting captures on land and water, there

are restrictions implied in the nature of the powers themselves. Hence

it is said the power to prosecute war is only a power to prosecute it ac-

cording to the law of nations, and a power to make rules respecting

captures is a power to make such rules only as are within the laws of

nations. Whether this is so or not we do not care to inquire, for it is

not necessary to the present case. It is sufficient that the right to con-

fiscate the property of all public enemies is a conceded right. Now,

what is that right, and why is it allowed? It may be remarked that it

has no reference whatever to the personal guilt of the owner of confis-

cated property, and the act of confiscation is not a proceeding against

him. The confiscation is not because of crime, but because of the rela-

tion of the property to the opposing belligerent, a relation in which it

has been brought in consequence of its ownership. It is immaterial to

it whether the owner be an alien or a friend, or even a citizen or sub-

ject of the power that attempts to appropriate the property. The

Venus, 8 Cranch, 253. In either case the property may be liable to

confiscation under the rules of war. It is certainly enough to warrant

the exercise of this belligerent right that the owner be a resident of the

enemy's country, no matter what his nationality. The whole doctrine

of confiscation is built upon the foundation that it is an instrument of

coercion, which, by depriving an enemy of property within reach of his

power, whether within his territory or without it, impairs his ability to

resist the confiscating government, while at the same time it furnishes
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to that government means for carrying on the war. Hence any prop-

erty which the enem\' can use, either b}' actual appropriation or by the

exercise of control over its owner, or which the adherents of the enemy
have the power of devoting to the enemy's use, is a proper subject of

confiscation.

" It is also to be observed that when the Acts of 1861 and 1862 were

passed, there was a state of war existing between the United States and

the rebellious portions of the countr}-. Whether its beginning was on

the 27th or the 30lh of April, 1861, or whether it was not until the

Act of Congress of July 13th of that 3'ear, is unimportant to this case, for

both Acts were passed after the existence of war was alike an actual

and a recognized fact. Prize Cases, 2 Black, 635. War existing, the

United States were invested with belligerent rights in addition to the

sovereign powers previously' held. Congress had then full power to

provide for the seizure and confiscation of an}' propert}' which the en-

emy or adherents of the eneni}' could use for the purpose of maintain-

ing the war against the government. It is true the war was not between

two independent nations. But because a civil war, the government was

not shorn of an}' of those rights that l^elong to belligerency Mr. Whea-
ton, in his work on International Law, § 296, asserts the doctrine to be

that ' the general usage of nations regards such a war as entitling both

the contending parties to all the rights of war as against each other,

and even as it respects neutral nations.' It would be absurd to hold

that, while in a foreign war enemy's property' may be captured and

confiscated as a means of bringing the struggle to a successful com-

pletion, in a civil war of equal dimensions, requiring quite as urgently

the employment of all means to weaken the belligerent in arms against

the government, the right to confiscate the property that ma}' strengthen

such belligerent does not exist. There is no such distinction to be

made. Every reason for the allowance of a right to confiscate in case

of foreign wars exists in full force when the war is domestic or civil.

It is, however, unnecessary to pursue this branch of the subject farther.

In the Amy Warwick^ 2 Sprague, 123, and in the Prize Cases, 2

Black, 673, it was decided that in the War of the Rebellion the United

States sustained the double character of a belligerent and a sovereign,

and had the rights of both. Rose v. Himely, 4 Cranch, 272 ; Cherriot

v. Foussat, 3 Binney, 252 ; Bobree x.'Napier, 3 Scott, 225 ; Santissima
Trinidad, 7 Wheaton, 306 ; United States v. Palmer, 3- Wheaton,
635.

" We come, then, directly to the question whether the Act of 1861, and
the fifth, sixth, and seventh sections of the Act of 1862 were an exer-

cise of this war power, the power of confiscation, or whether they must
be regarded as mere municipal regulations for the punishment of crime.

The answer to this question must be found in the nature of the statutes

and of the proceedings directed under them. In the case of Hose v.

nimely, 4 Cranch, 272, Chief Justice Marshall, in delivering the opin-

ion of the court, said :
' But admitting a sovereign, who is endeavorius
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to reduce liis revolted subjects to obedience, to possess both sovereign

and belligerent rights, and to be capable of acting in either character,

the manner in which he acts must determine tlie character of the act.

If as a legislator, he publishes a law ordaining punishment for certain

offences, which law is to be applied b}- courts, the nature of the law and

of the proceedings under it will decide whether it is an exercise of bel-

ligerent rights or exclusively of his sovereign power ; and whether the

court, in applying this law to particular cases, acts as a prize court or

as a court enforcing municipal regulations.'

" Apply this test to the present case.

"It is hardly contended that the Act of 1861 was enacted in virtue of

the sovereign rights of the government. It defined no crime. It im-

posed no penalt}'. It declared nothing unlawful. It was aimed exclu-

sively at the seizure and confiscation of property used, or intended to

be used, to aid, abet, or promote the rebellion, then a war, or to main-

tain the war against the government. It treated the property as the

guilty subject. It cannot be maintained that there is no power to seize

property actually employed in furthering a war against the government,

or intended to be thus employed. It is the Act of 1862, the constitu-

tionality of which has been principally assailed. That Act had several

purposes, as indicated in its title. As described, it was ' An Act to

supi)ress insurrection, to punish treason and rebellion, to seize and con-

fiscate the property of rebels, and for other purposes,' The first four

sections provided for the punishment of treason, inciting or engaging in

rebellion or insurrection, or giving aid and comfort thereto. They are
'

aimed at individual offenders, and they were undoubtedly an exercise of

the sovereign, not the belligerent rights of the government. But when

we come to the fiftli and the following sections we find another purpose

avowed, not punishing treason and rebellion, as described in the title,

but that other purpose, described in the title as ' seizing and confiscat-

ing the property of rebels.' The language is, ' that to insure the speedy

termination of the present rebellion, it shall be the duty of the President

of the United States to cause the seizure of all the estate and property,

money, stocks, credits, and effects of the persons hereinafter named in

tliis section, and to apply and use the same, and the proceeds thereof,

for the support of the army of the United States.' Then follows a de-

scription of six classes of persons, those referred to as the persons

whose property should be liable to seizure. The sixth section describes

still another class. Now, the avowed purpose of all this was, not to

n'ach any criminal personally, but ' to insure the speedy termination of

the rebellion,' then present, which was a war, which Congress had recog-

nized as a war, and which this court has decided was then a war. The

purpose avowed then was legitimate, such as Congress, in the situation

of the country, might constitutionally entertain, and the provisions made

to carry out the purpose, viz., confiscation, were legitimate, unless applied

to others than enemies. It is argued, however, that the enactments were

for the confiscation of property of rebels, designated as such, and that tha
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law of nations allows confiscation onl}' of enemy's property". But the

argument overlooks the fact that the rebellion then existing was a war.

And, if so, those engaged in it were public enemies. The statute re-

ferred exclusively to the rebellion then in progress. Whatever may be

true in regard to a rebellion which does not rise to the magnitude of a

war, it must be that when it has become a recognized war those who
are engaged in it are to be regarded as enemies. And they are not the

less such because they are also rebels. They are equally well designated

as rebels or enemies. Regarded as descriptio personarum, the words

'rebels' and 'enemies,' in such a state of things, are synonj'mous.

And, if this is true, it is evident the statute, in denominating the war

rebellion, and the persons whose propert}' it attempts to confiscate

rebels, may, at least, have intended to speak of a war and of public

enemies. Were this all that could be said it would be enough, for

when a statute will bear two constructions, one of which would be

within the constitutional power of Congress to enforce, and the other a

transgression of the power, that must be adopted which is consistent

with the Constitution. It is always a presumption that the legislature

acts within the scope of its authority-. But there is much more in this

case. It is impossible to read the entire Act without observing a clear

distinction between the first four sections, which look to the punishment

of individual crime, and which were, therefore, enacted in virtue of the

sovereign power, and the subsequent sections, which have in view a

state of public war, and which direct the seizure of the property of those

who were in fact enemies, for the support of tlie armies of the countr}'.

The ninth, tenth, and eleventh sections are in this view significant.

They declared that all slaves of persons engaged in rebellion against

the government of the United States, or who should in any way give

aid and comfort thereto, escaping within our lines, or captured from
such persons, or deserted by them, should be deemed captives of war,
and forever free ; that escaping slaves of such owners should not be
delivered up, and that no person engaged in the military or naval ser-

vice should, under any pretence whatever, surrender slaves to claimants.

The Act then goes on to provide for the employment of persons of
African descent in the suppression of the rebellion. Can it be that all

this was municipal legislation, that it had no reference to the war power
of the government, that it was not ah attempt to enforce belligerent

rights? We do not think so. We are not to strain the construction of
an Act of Congress in order to hold it unconstitutional.

" It has been argued, however, that the provisions of the Act for con-
fiscation are not confined in their operation to the property of enemies,
but that they are applicable to the property of persons not enemies
within the laws of nations. If by this is meant that they direct the

seizure and confiscation of property not confiscable under the laws of
war, we cannot yield to it our assent. It may he conceded that the

laws of war do not justify the seizure and confiscation of any private

property except that of enemies. But who ^re to be regarded as en-
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emies in a domestic or civil war? In case of a foreign war all who are

inhabitants of the enemy's country, with rare exceptions, are enemies

vvliose property is subject to confiscation ; and it seems to have been

taken for granted in this case that only those who during the war were

inliabitants of the Confederate States were liable to have their property'

confiscated. Such a proposition cannot be maintained. It is not true

even in case of a foreign war. It is ever a presumption that inhabitants

of an enemy's territoiy are enemies, even though they are not partici-

pants in the war, though they are subjects of neutral States, or even

subjects or citizens of the government prosecuting the war against the

State wilhiu which the}' reside. But even in foreign wars persons ma}' be

enemies who are not inhabitants of the enemy's territor}'. The laws of

nations nowhere declare the contrary. And it would be strange if they

did, for those not inhabitants of a foreign State ma}- be more potent

and dangerous foes than if they were actually residents of that State.

By uniting themselves to the cause of a foreign enemy they cast in their

lot with his, and they cannot be permitted to claim exemptions which

the subjects of the enem}' do not possess. Depriving them of their

property is a blow against the hostile power quite as effective, and tend-

ing quite as directly to weaken the belligerent with whom they act,

as would be confiscating the property of a non-combatant resident.

Clearl}', therefore, those must be considered as public enemies, and

amenable to the laws of war as such, who, though subjects of a State in

amity with the United States, are in the service of a State at war with

them, and this not because they are inhabitants of such a State, but be-

cause of their hostile acts in the war. Even under municipal law this

doctrine is recognized. Thus in Vaughrm's Case, 2 Salkeld, 635, Lord

Holt laid down the doctrines, ' If the Stales (Dutch) be in alliance,

and the French at war with us, and certain Dutchmen turn rebels to the

States, and fight under the command of the French king, they are en-

emies to us, for the I^rench subjection makes them French subjects in

respect of all nations but their own.' So, ' if an Englishman assist the

French, and fight against the king of Spain, our all}', this is an ad-

herence to the king's enemies.'

"' Still less is it true that the laws of nations have defined who, in the

case of a civil war, are to be regarded and may be treated as enemies.

Clearly, however, those must be considered such who, though subjects

or citizens of a lawful government, are residents of the territory under

the power or control of the party resisting that government. Thus

much may be gathered from the Prize Cases. And why are not all who

act with that party? Have they not voluntarily subjected themselves

to that party, identified themselves with it? And is it not as important

to take from them the sinews of war, their property, as it is to confis-

cate the property of rebel enemies resident within the rebel territory?

It is hard to conceive of any reason for confiscating the property of one

class that does not equally justify confiscating the property of the other.

We have already' said that no recognized usage of nations excludes
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from the category of enemies those who act with, or aid or abet and

give comfort to enemies, whether foreign or domestic, though they may

not be residents of enemy's territory. It is not without weight, that

when the Constitution was formed its framers had fresh in view what

had been done during the Revolutionary War. Similar statutes for the

confiscation of property of domestic enemies, of those who adhered to

the British government, though not residents of Great Britain, were

enacted in many of the States, and they have been judicially deter-

mined to have been justified by the laws of war. They show what was

then understood to be confiscable property, and who were public en-

emies. At least they show the general understanding that aiders and

abettors of the public enemy were themselves enemies, and hence that

their property might lawfully be confiscated. It was with these facts

fresh in memory, and with a full knowledge that such legislation had

been common, almost universal, that the Constitution was adopted. It

did prohibit ex post facto laws. It did prohibit bills of attainder.

They liad also been passed by the States. But it imposed no restric-

tion upon the power to prosecute war or confiscate enemy's property.

It seems to be a fair inference from the omission that it was intended

the government should have the power of carrying on war as it had

been carried on during the Revolution, and therefore should have the

right to confiscate as enemy's property, not only the property of foreign

enemies, but also that of domestic, and of the aiders, abettors, and com-

forters of the public enemy. The framers of the Constitution guarded

against excesses that had existed during the Revolutionary struggle.

It is incredible that if such confiscations had not been contemplated as

possible and legitimate, they would not have been expressly prohibited,

or at least restricted. We are therefore of opinion that neither the

Act of 1861 nor that of 1862 is invalid, because other property than

that of public enemies is directed to be confiscated. We do not under-

stand the Acts, or either of them, to be applicable to an}- other than the

property of enemies. All the classes of persons described in the fifth

and sixth sections of the Act of 1862 were enemies within the laws and

usages of war.

" It is further objected on behalf of the plaintiflTin error, that under

the statute of 1862 the propert}- of all enemies was not made liable to

confiscation. From this it is inferred that, whether persons were within

the law or not depended, not on their being enemies, but on certain

overt criminal acts described and defined by the law. The fact as-

serted, namely, that all enemies were not within the purview of the

enactment we ma}* admit, but we dissent from the inference. Plainly,

it was competent for Congress to determine how far it would exert

belligerent rights, and it is quite too large a deduction from the fact

that the property only of certain classes of enemies was directed to be

confiscated, that it was not intended to confiscate the property of en-

emies at all. If it be true that all the persons described in the fifth,

sixth, and seventh sections were enemies, as we have endeavored to show
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the}' were, it cannot matter by what name they were called, or how the}''

wei'e described. The express declaration of the seventh section was
that their property should be condemned ' as enemies' property,' and
become the property of the United States, to be disposed of as the court

should decree, the proceeds being paid into the treasury for the purposes

described, to wit, the support of the army. It was, therefore, as en-

emies' property, and not as that of offenders against municipal law, that

the statute directed its confiscation.

" Upon the whole, then, we are of opinion the confiscation Acts are

not unconstitutional, and we discover no error in the proceedings in

this case. Decree affirmed."

In Mitchell v. Clark, 110 U. S. 633 (1884), on error to the Supreme
Court of Missouri, it appeared that the plaintiff below sued the plaintifll's

in error for rent due on a lease of two storehouses in St. Louis for the

months of August, September, and October, 1862, at the rate of $583.33

per month. The defendants entered four pleas.

Mr. Justice Miller delivered the opinion of the court. . . .

The second and fourth pleas both set up the Act of March 3, 1863,

12 Stat. 755, as a defence ; the second plea relying upon the fourth

section of the Act as a full defence to any suit at all in such case as the

present, and the fourth plea setting up the specific defence of the statute

of limitation found in the seventh section of that Act.

The fourth section is as follows :

" That any order of the President, or under liis authority, made at any time during

the existence of the present rebellion, shall be a defence in all courts to any action or

prosecution, civil or criminal, pending or to be commenced, for any search, seizure,

arrest, or imprisonment, made, done, or committed, or acts omitted to be done under

and by virtue of such order, or under color of any law of Congress, and such defence

may be made by special plea or under the general issue."

And the seventh section declares :

"That no suit or prosecution, civil or criminal, shall be maintained for any arrest or

imprisonment made, or other trespasses or wrongs done or committed, or act omitted

to be done, at any time during the present rebellion, by virtue or under color of any

authority derived from or exercised by or under the President of the United States

or by or under any Act of Congress, unless the same shall have been commenced within

two years next after such arrest, imprisonment, trespass, or wrong may have been

done or committed, or act may have been omitted to have been done ; Provided, That

in no case shall the limitation herein provided commence to run until the passage of

this Act, so that no party shall, by virtue of this Act, be debarred of his remedy by

suit or prosecution until two years from and after the passage of this Act."

The Act of May 11, 1866, to amend this Act, 14 U. S. Stat. 46, by its

first section declares that the benefit of this defence shall extend to

an}' acts done or omitted to be done daring said rebellion by any officer

or person, under and by virtue of any order, written or verlxil, general

or special, isf=;ned by the President or Secretary of War, or by any mili-

tarv officer of tlie United States holding command of the department,
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district, or place within which such acts . . . were done or omitted to

be done, either by the person or otlicer to whom the order was addressed;!

or for whom it was intended.

The Act of 18G3 also makes elaborate provision for the removal of

this class of cases, including any act done under color of authorit}' de-

rived from the President, from a State court into a Federal court, which

provision is also made more effectual b}" the Act of 1866.

It is not at all difficult to discover the purpose of all this legislation.

Throughout a large part of the theatre of the civil war the officers of

the army, as well as many civil officers, were engaged in the discharge

of very delicate duties among a class of people who, while asserting

themselves to be citizens of the United States, were intensely hostile

to the government, and were ready and anxious at all times, though

professing to be non-combatants, to render ever}' aid in their power to

those engaged in active efforts to overthrow the government and destroy

the Union.

For this state of things Congress had provided no adequate legisla-

tion, no law by which the powers of these officers were so enlarged as

to enable them to deal with this class of persons dwelling in the midst

of those who were loyal to the government.

Some statutes were [)assed, after delay, of a general character, but it

was seen that many acts had probably been done by these officers in

defence of the life of the nation for which no autliority of law could be

found, though the purpose was good and the act a necessity.

For most of these acts there was constitutional power in Congress to

have authorized them if it had acted in the matter in advance. It is

possible that in a few cases, for acts performed in haste and in the

presence of an overpowering emergency, there was no constitutional

power auNwhere to make them good.

But who was to determine this question ? and for service so rendered

to the government b}' its own officers and by men acting under the

com|)ulsory power of these officers, could Congress grant no relief?

That an Act passed after the event, which in effect ratifies what has

been done, and declares that no suit shall be sustained against the

party acting under color of authority, is valid, so far as Congress could

have conferred such authority before, admits of no reasonal^le doul)t.

These are ordinary Acts of indemnity passed b}' all governments when
the occasion requires it.

In the legislation to w'hich we have referred in the Act of 1863, and
the amendatory Act of 1866, Congress seems to have well considered

this subject. By tlie fourth section of the Act of 1863 it undoubtedly

intended to afford an absolute defence, as far as it had power to do so,

in this class of cases.

By sections five and six it was enacted that the person sued for any
of this class of acts, performed or omitted under orders of officers of

the government, even when there was only color of authority, could,

instead of having his case tried in a State court, where both court and
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jiir}' might be prejudiced against him, remove his case into a court of

the United States for trial.

That this Act is constitutional, so far as it authorizes this removal

was settled in the case of The Mayor v. Cooper, 6 Wall. 247.

The defendant, however, for some reason did not attempt to remove
this case into the Circuit Court of the United States, probably because

the Supreme Court of the State had decided in the case of the State v.

Gatziceiler, 49 Mo. 17, that the limitation clause of the Act of Congress

was valid and was binding on the State court.

The third measure of relief which those statutes provided for said

case was this statute of limitations, found in the seventh section of the

Act of 1863.

This limitation of the right of action, like the right of removal, did

not depend bj' the terms of the statute on the validit}' of the authority

set up by the part}'. In one case it is obvious that that question must be

inquired into after the removal. In the other, if the action had not been

brought within two years, it was immaterial ; for the plaintiff could not

recover, however void the authority under which defendant acted.

Had Congress power to pass such a law? The suit being one which,

under the Act of Congress, could be removed into the courts of the

United States, Congress could certainly prescribe for it the law of lim-

itations for those courts. If for such actions in those courts, why not in

all courts? Otherwise there would be two rules of limitation of actions

in different courts holding pleas of the same cause.

But there are other considerations which lead to the conclusion that

Congress must have the right to i^rescribe the rule of limitations for all

courts in this class of cases.

The act complained of is done for the benefit of the government by one

of its officers, or b}- his imperative orders, which could not be resisted.

If done under a necessit}" or a mistake, the government should not see

him suffer. In such a case as the present, where the money collected

went into the militar}" chest, and was either turned over to the treasury'

or used to pa}' the militar}' expenses of the United States, the govern-

ment is bound in equity, if not legally, to repay the defendant, if judg-

ment goes against him, what it received, with interest and costs. It has

a right to sa}' in such cases that the suit, which is to establish this lia-

bility, must be brought within reasonable time in whatever court it is

brought, and to determine what is that reasonable time. The government

which thus exposes its officers and others, acting under its compulsory

exercise of power, to be sued, while not denying redress for the illegal

exercise of such power, must have the authority to require that suits

brought for such redress shall be commenced within reasonable time.

The question in all such cases is one that arises under the Constitu-

tion and laws of the United States, because the act questioned is one

done or omitted under color of authority claimed to be derived from

the government, and, therefoi-e. involves the consideration whether such

authority did in fact, or could in law, exist. It is one, consequently,
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that falls within the constitutional jurisdiction of the judicial power of

the United States. Hence it follows that Congress might vest that

jurisdiction exclusively in the courts of the United States, and might

regulate all the incidents of suits brought in any jurisdiction authorized

to entertain them. . . .

That a similar statute in regard to suits b}' or against an assignee in

bankruptc}' governs the State courts, see Jenkins v. llie Bank, 106

U. S. 571, and Jenkins v. Lowenthal^ 110 U. S. 222.

It is no answer to this to say that it interferes with the validit}- of

contracts, for no provision of the Constitution prohibits Congress from

doing this, as it does the States ; and where the question of the power

of Congress arises, as in the legal tender cases, and in bankruptcy cases,

it does not depend upon the incidental effect of its exercise on contracts,

but on the existence of the power itself.

In regard to the States, which are expressl}' forbidden to impair by

legislation the obligation of contracts, it has been repeatedl}' held that

a statute of limitation which reduces materially the time within whicli suit

may be commenced, though passed after the contract was made, is not

void if a reasonable time is left for the enforcement of the contract by

suit before the statute bars that right.

Such is the case before us, for the statute leaves two years after its

passage, and two years after cause of action accrued, within which suit

could be brought.

It is said that the plea does not bring the case within the provisions

of the Act of Congress, because this is an action to recover of the de-

fendant the rents which are due from him to the plaintiff on a contract in

writing, and that the trespass committed on the defendant bj- order of

General Schofield is no answer to plaintiff's right under the contract.

But we are of opinion that both the language and the spirit of the

statute embrace the present case.

The plea makes it plain that it was the purpose of the Schofield order

to seize the debt due from defendant to plaintiff, to confiscate it for

military purposes. The sum enforced from Mitchell was the precise

sum due to Clark for those rents. It was to answer Clark's obligation

or default that the order was made and enforced against Mitchell. He
could not help himself.

It could as well be said that the garnishee in attachment is not pro-

tected when paying under the order of the court, because there was
error in the proceeding against his creditor.

In all the confiscation of debts in the cases arising out of the late

rebellion the same thing was done by the courts that was done here by
the military power, namely, a debt due by a debtor, who was present,

was seized and paid over to the United States. Can it be held that this

was no proceeding against the creditor? It cannot be denied that such
a procedure, if well conducted, is a good defence. It was the purpose
of this statute to make it a defence here, though done without authority,

if the creditor's right was not asserted by suit within two years.

VOL. II. — 77



2406 DINSMAN V. WILKES. [CHAP. XII.

The language of the statute is» that no suit shall be maintained unless

brought within two years, for any wrongs done or committed or act

omitted to be done, by virtue or under cover of authority, derived from

or exercised by, or under, the President. The act done here was the

payment, under summary confiscation, of the debt due Clark to the

military officer.

The act omitted was the omission by Mitchell, during all these jears,

under that order, to pay to Clark. The two years' statute was intended

to cover the act done by Mitchell in paying according to the order of

Schofield, and the omission, in refusing to pay to Clark. . . .

We concur in the opinion of the lower courts in Missouri that the plea

of the statute of limitations is a good plea and is sufficiently set out

;

and for the error in sustaining the demurrer to this plea

TheJudgment of the Supreme Court of Missouri is reversed, and the

case remanded to that courtforfartherproceedings, not inconsistent

with this opinion.

[The dissenting opinion of Field, J., is omitted.]

In Dinsman v. Wilkes, 12 How. 390 (1851), on error to the Circuit

Court of the District of Columbia, in an action of trespass by a marine

in the United States service against the commander of an exploring

expedition (s. c. at an earlier stage, 7 How. 89), Taney, C. J., for

the court, said: " It is an action by a marine against his command-

ing officer, for punishment inflicted upon him for refusing to do duty

in a foreign port, upon the ground that the time of his enlistment had

expired, and that he was entitled to his discharge. The case is one of

much delicacy and imix)rtance as regards our naval service. For it is

essential to its security and efficiency that the authority and command
confided to the officer, when it has been exercised from proper motives,

should be firmly supported in the courts of justice, as well as on ship-

board. And if it is not, the flag of the United States would soon be

dishonored in every sea. But at the same time it must be borne in

mind that the nation would be equally dishonored if it permitted the

humblest individual in its service to be oppressed and injured by his

commanding officer, from malice or ill-will, or the wantonness of power,

without giving him redress in the courts of justice.

"At the time these events happened Captain Wilkes was in a distant

sea, charged with the execution of a high public duty. He was bound,

by all lawful means in his power, to preserve the strength and efficiency

of the squadron intrusted to his care, and was equally bound to respect

the rights of every individual under his command. It is hardly neces-

sary to inquire whether the plaintiff was or was not entitled to his dis-

charge at the time he demanded it. It is, however, very clear that he

was not. But to guard against a misconstruction of this opinion, it is

proper to say that the right to determine the question was, for the time

being, in Captain Wilkes. In his position as commander, the law not

only conferred upon him this power, but made it his duty to exercise it.
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If, in his judgment, the plaintiff was entitled to his discharge, it was his

duty to give it, even if it was inconvenient to weaken the force he com-

manded. But if he believed he was not entitled, it was his duty to de-

tain him in the service. Captain Wilkes might err in his decision. But

that decision, for the time being, was final and conclusive ; and it was

the dut3' of the plainUtf to submit to it, as the judgment of the tribunal

which he was bound by law to obey ; and for any error of judgment in

this respect, no action would lie against the defendant.

" Nor did the belief of the plaintiff as to his rights furnish an}- justifi-

cation for his disobedience to orders. For there would be an end of all

discipline if the seamen and marines on board a ship of war, on a distant

service, were permitted to act upon their own opinion of their rights,

and to throw off the authority' of the commander wlienever they supposed

it to be unlawfully exercised. And whetlier the plaintiff was legally

entitled to his discharge or not, his disobedience, when the question had

been decided against him by the proper tribunal, was an act of insubor-

dination for which he was liable to punishment.
" So, too, as regards the degree of punishment to which he was sub-

jected. It was the duty of Captain Wilkes to maintain proper discipline

and order among the officers and men under his command, and if a spirit

of disobedience and insubordination manifested itself in the squadron, he

was bound to suppress it ; and he might use severe measures for that

purpose, if he deemed such measures necessar}'. And if, in his judg-

ment, the continued refusal of the plaintifl!" to do duty made it proper to

confine him on shore, rather than on shipboard, in order to reduce him

to obedience, — or necessary as an example to deter others from a like

offence,— he was justified in so doing ; and while he acted honestl}' and

from a sense of duty, and with a single eye to the welfare of the service

in which he was engaged, tlie law protects him. He is not liable to an

action for a mere error in judgment, even if the jurj* suppose that milder

measures would have accomplished his object.

" But, on the other hand, he was equally bound to respect and protect

the rights of those under his command, and to cause them to be respected

by others ; to watch over their healtli and comfort ; and, above all, never

to inflict an}' severer or harsher punishment than he, at the time, con-

scientiously believed to be necessary to maintain discipline and due

subordination in his ships. The almost despotic powers with which the

law clothes him, for the time, and which are absolutely necessary for the

safety and efficienc}' of the ship, make it more especially liis duty not to

abuse it. And if, from malice to an individual, or vindictive feeling,

or a disposition to oppress, he inflicted punishment ])e3'ond that which,

in his sober judgment, he would have thought necessar}-, he is liable to

this action.

" This is not a case where the punishment alleged to have been inflicted

was forbidden by law, or beyond the power which the law confided to

him. For in such a case he would be liable whatever were his motives.

But the fact to be ascertained in this case is whether, in the exercise of
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that discretion and judgment with which the law clothed him for the

time, and which is in the nature of judicial discretion, he acted from

improper feelings, and abused the power confided to him to the injury

of the plaintiff.

" The case, therefore, turns upon the motive which induced Captain

Wilkes to inflict the punishments complained of And this question

is one exclusively for the jur}', to be decided b}' them upon the whole

testimon}'. And the rule of law b}' which they must be governed in

making up their verdict is contained in a single proposition. It is this:

" If the}- believe, from the whole testimony, that the defendant, in all

the acts complained of, was actuated alone by an upright intention to

maintain the discipline of his command and the interest of the service

in which he was engaged, then the plaintiff is not entitled to recover.

But if they find that the punishment of the plaintiff was in an}' manner
or in any degree increased or aggravated by malice or a vindictive feel-

ing towards him on the part of Captain Wilkes, or by a disposition to

oppress him, then the plaintiff is entitled to recover.

" And, in deciding this question, the}' are to talvc into consideration

the service in which Captain Wilkes was engaged ; the place where these

transactions happened ; the condition of the vessels under his command
;

the spirit and temper of the marines and seamen, as he understood it to

be, in his own vessel and the other vessels of the squadron, gathering

his knowledge from his own observation as well as the information of

others ; also the nature and character of the voyage 3'et before him, and

which it was his dut}-, if possible, to accomplish ; and how far the con-

duct and example of the plaintiff might, in the judgment of the defend-

ant, be calculated to embarrass or frustrate it altogether, unless he was

reduced to obedience. And further, that, under the order to imprison

him in the fort, if the jury believe it to be truly stated in the defendant's

testimony, the plaintiff was left at libert}- to relieve himself from con-

finement at an}' moment by returning to his duty.

" But, on the other hand, the jur}' must likewise take into consideration

the different punishments he received ; his confinement in the fort on

shore ; the situation and condition of the place ; the character of the

persons by whose authority it was governed ; his food ; his clothing

and general treatment ; and whether Captain Wilkes, through proper

officers, inquired into his treatment and condition during the time of

his confinement. For, certainly, when, from whatever motives he had

placed him out of the protection which the ordinary place of confinement

on shipboard afforded, in a prison belonging to and under the control of

an uncivilized people, it was his duty, through proper and trustworthy

officers, to inquire into his situation and treatment, and to see that it

was not cruel or barbarous in any respect ; and that he did not suffer for

the want of those necessaries which the humanity of civilized countries

always provides even for the hardened oflTender."
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MITCHELL V. HARMONY.

Supreme Court of the United States. 1851.

[13 How. 115.]

[Error to the United States Circuit Court for the Southern District

of New York. Mitchell, an army officer, was sued in trespass by

Harinonj' for seizing his property in the Mexican State of Chihuahua.

Verdict for the plaintiff for $90,806.14, and costs $5,048.94. Critten-

den, for plaintiff in error ; Cutting and Vinton, for defendant in error.]

Mr. Chief Justice Taney delivered the opinion of the court.

This is an action of trespass, brought by the defendant in error against

the plaintiff in error, to recover the value of certain property taken by

him in the province of Chihuahua during the late war with Mexico.

It appears that the plaintiff, who is a merchant of New York, and

who was born in Spain, but is a naturalized citizen of the United States,

had planned a trading expedition to Santa Fe, New Mexico, and Chihua-

hua, in the Republic of Mexico, before hostilities commenced ; and had

set out from Fort Independence, in Missouri, before he had an}- knowl-

edge of the declaration of war. As soon as the war commenced, an

expedition was prepared, under the command of General Kearney, to

invade New Mexico ; and a detachment of troops was sent forward to

stop the plaintiff and other traders until General Kearne}' came up, and

to prevent them from proceeding in advance of the arm}-.

The trading expedition in which the plaintiff and the other traders

were engaged was, at the time they set out, authorized by the laws of

the United States. And when General Kearney arrived they were per-

mitted to follow in the rear and to trade freely in all such places as

might be subdued and occupied by the American arms. The plaintiff

and other traders availed themselves of this permission, and followed

the array to Santa Fe.

Subsequently General Kearney proceeded to California, and the com-

mand in New Mexico devolved on Colonel Doniphan, who was joined

by Colonel Mitchell, who served under him, and against whom this action

was brought. ...
When Colonel Doniphan commenced his march for Chihuahua, the

plaintiff and the other traders continued to follow in the rear and trade

with the inhabitants, as opportunity offered. But after they had entered

that province and were about to proceed in an expedition against the

city of that name, distant about three hundred miles, the plaintiff deter-

mined to proceed no further, and to leave the army. And when this

determination was made known to the commander at San Elisario he

gave orders to Colonel Mitchell, the defendant, to compel him to remain

with and accompany the troops. Colonel Mitchell executed the order,

and the plaintiff was forced, against his will, to accompany the American
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forces with his wagons, mules, and goods, in that hazardous expedition.

... It is admitted that the plaintiff, against his will, was compelled by
the defendant to accompany the troops with the property in question

when the}- marched from San Elisario to Chihuahua ; and that he was
informed that force would be used if he refused. This was unquestion-

ably a taking of the property, by force, from the possession and control

of the plaintitf ; and a trespass on the part of the defendant, unless he

can show legal grounds of justification.

He justified the seizure on several grounds. 1. That the plaintiff was
engaged in trading with the enemy. 2. That he was compelled to re-

main with the American forces, and to move with them, to prevent the

property from falling into the hands of the enemy. 3. That the prop-

erty was taken for public use. 4. That if the defendant was liable for

the original taking, he was released from damages for its subsequent

loss, by the act of the plaintiff, who had resumed the possession and
control of it before the loss happened. 5. That the defendant acted in

obedience to the order of his commanding officer, and therefore is not

liable.

The first objection was overruled by the court, and we think correctl}'.

... It is certainly true, as a general rule, that no citizen can lawfully

trade with a public enem}- ; and if found to be engaged in such illicit

traffic his goods are liable to seizure and confiscation. But the rule

has no application to a case of this kind ; nor can an officer of the United

States seize the propert}- of an American citizen, for an act which the

constituted authorities, acting within the scope of their lawful powers,

have authorized to be done. ...
The second and third objections will be considered together, as they

depend on the same principles. Upon these two grounds of defence the

Circuit Court instructed the jury, that the defendant might lawfully take

possession of the goods of the plaintiff, to prevent them from falling into

the hands of the public enem}' ; but in order to justify the seizure the

danger must be immediate and impending, and not remote or contin-

gent. And that he might also take them for public use and impress

them into the public service, in case of an immediate and pressing

danger or urgent necessity existing at the time, but not otherwise. . . .

The instruction is objected to on the ground that it restricts the power
of the officer within narrower limits than the law will justify. And that

when the troops are employed in an expedition into the enemy's country-,

where the dangers that meet them cannot always be foreseen, and where

they are cut off from aid from their own government, the commanding
officer must necessarily be intrusted with some discretionary power as

to the measures he should adopt ; and if he acts honestly, and to the

best of his judgment, the law will protect him. But it must be remem-
bered that the question here is not as to the discretion he may exercise

in his military operations or in relation to those who are under his com-
mand. His distance from home, and the duties in which h'fe is engaged,

cannot enlarge his power over the property of a citizen, nor give to him,
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in that respect, any authority which he would not, und«r similar circum-

stances, possess at home. And where the owner has done nothing to

forfeit his rights, every public officer is bound to respect tliem, whether

he finds the property in a foreign or hostile country, or in his own.

There are, without doubt, occasions in which private property may law-

fully be taken possession of or destroyed to prevent it from falling into

the hands of the public enemy ; and also where a military officer, charged

with a particular duty, may impress private property into the public

service or take it for public use. Unquestionabl}-, in such cases, the

government is bound to make full compensation to the owner ; but the

officer is not a trespasser.

But we are clearly of opinion, that in all of these cases the danger

must be immediate and impending ; or the necessity urgent for the pub-

lic service, such as will not admit of delay, and where the action of the

civil autliorit}' would be too late in providing the means which the occa-

sion calls for. It is impossil^Ie to define the particular circumstances

of danger or necessit}' in which this power ma}' be lawfully exercised.

Every case must depend on its own circumstances. It is the emergency

that gives the right, and the emergency must be shown to exist before

the taking can be justified.

In deciding upon this necessit}', however, the state of the facts, as

the}' appeared to the officer at the time he acted, must govern the de-

cision ; for he must necessarily act upon the informtition of others as

well as his own observation. And if, with such information as he had

a right to rely upon, there is reasonable ground for believing that the

peril is immediate and menacing, or the necessity' urgent, he is justified

in acting upon it ; and the discover}' afterwards that it was false or

erroneous will not make him a trespasser. But it is not sufficient to

show that he exercised an honest judgment, and took the propert}' to

promote the public service ; he must show by proof the nature and
character of the emergency, such as he had reasonable grounds to be-

lieve it to be, and it is then for a jury to say, whether it is so pressing

as not to admit of delay ; and the occasion such, according to the in-

formation upon which he acted, that private rights must for the time

give way to the common and public good.

But it is not alleged that Colonel Doniphan was deceived by false

intelligence as to the movements or strength of the enemy at the time

the property was taken. His camp at San Elisario was not threatened.

He was well informed upon the state of affairs in his rear, as well as of

the dangers before him. And the property was seized, not to defend
his position, nor to place his troops in a safer one, nor to anticipate the

attack of an approaching enemy, but to insure the success of a distant

and hazardous expedition, upon which he was about to march.
The movement upon Chihuahua was undoubtedly undertaken from

high and patriotic motives. It was boldly planned and gallantl}' exe-

cuted, and contributed to the successful issue of the war. But it is not

for the court to say what protection or indemnity is due from the public
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to an officer who, in bis zeal for tlie honor and interest of his countrj-,

and in the excitement of military operations, has trespassed on private

rights. That question belongs to the political department of the gov-

ernment. Our duty is to determine under what circumstances private

property may be taken from the owner by a military officer in a time of

war. And the question here is, whether the law permits it to be taken

to insure the success of any enterprise against a public enemy which

the commanding officer ma}' deem it advisable to undertake. And we
think it ver}- clear that the law does not permit it.

The case mentioned by Lord Mansfield, in delivering his opinion in

Mosttjn V. Fahrigas, 1 Cowp. 180, illustiates the principle of which we
are speaking. Captain Gambler, of the British navy, by the order of

Admiral Boscawen, pulled down the houses of some sutlers on the coast

of Nova Scotia, who were supplying the sailors with spirituous hquors,

the health of the sailors being injured by frequenting them. The motive

was evidently a laudable one, and the act done for the public service.

Yet it was an invasion of the rights of private propert}', and without

the authority of law, and the officer who executed the order was held

liable to an action, and the sutlers recovered damages against him to

the value of the property destroj'ed.

This case shows how carefully the rights of private property are

guarded by the laws in England ; and they are certainl}- not less valued

nor less securel}' guarded under the Constitution and laws of the United

States.

We think, therefore, that the instructions of the Circuit Court on the

second and third points were right. . . .

The fifth point may be disposed of in a few words. If the power

exercised by Colonel Doniphan had been within the limits of a discre-

tion confided to him by law, his oi'der would have justified the defendant

even if the commander had abused his power, or acted from improper

motives. But we have already said that the law did not confide to him

a discretion ar}' power over private propert}-. Urgent necessity would

alone give him the right ; and the verdict finds that this necessity did

not exist. Consequently the order given was an order to do an illegal

act ; to commit a trespass upon the property of another ; and can afford

no justification to the person by whom it was executed. The case of

Captain Gambler, to which we have just referred, is directlj' in point

npon this question. And upon principle, independent of the weight of

judicial decision, it can never be maintained that a military officer can

justify himself for doing an unlawful act, by producing the order of his

superior. The order may palliate, but it cannot justif}'.

But in this case the defendant does not stand in the situation of an

officer who merely obe3-s the command of his superior. For it appears

that he advised the order, and volunteered to execute it, when, accord-

ing to militarj' usage, that dut}' more properly belonged to an officer of

inferior grade.

We do not understand that any objection is taken to the jurisdiction
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of the Circuit Court over the matters in eontrovers}'. The trespass, it

is true, was committed out of the limits of the United States. But an
action might have been maintained for it in the Circuit Court for any
district in which the defendant might be found, upon process against

him, where the citizenship of the respective parties gave jurisdiction to

a court of the United States. The subject was before this court in the

case o^ 3IcKenna v. Fisk, reported in 1 How. 241, where the decisions

upon the question are referred to, and the jurisdiction in cases of this

description maintained.

Upon the whole, therefore, it is the opinion of this court that there

is no error in the instructions given by the Circuit Court, and that the

judgment must be affirmed with costs.

[The dissenting opinion of Daniel, J., is omitted.]

UNITED STATES v. CLARK.

United States Circuit Court for the Eastern District of

Michigan. 1887.

[31 Fed. Rep. 710.]

On complaint before the District Judge, as committing magistrate,

for murder upon the Fort Wayne military reservation.

Arthur Stone, the deceased, was a private soldier of Company I,

Twenty-third Regiment, United States Infantiy, and, at the time of the

homicide, was under conviction of a court-martial for " conduct prejudi-

cial to good order and military discipline," and had been sentenced "to
be dishonorabl}' discharged the service of the United States, forfeiting

all pay and allowances due or to become due, and to be confined at hard

labor, at such militar}^ prison as the reviewing authority ma}- direct, for

two years." The prisoner was the sergeant of the guard having him in

custody at the time. On the eleventh day of Jul}-, at " retreat," all the

prisoners in the guard-house, six in number, had been taken out of the

guard-house for roll-call and inspection, and were standing in a line,

with their backs to the guard-house, in charge of a squad of armed sol-

diers. As Capt. Wieton, officer of the day, and the prisoner, the ser-

geant of the guard, were entering the guard-house to inspect it, and just

as the prisoner was crossing the threshold of the outer door, deceased,

who was standing at the end of the line of prisoners, broke from the

ranks, ran around the corner of a fence in line with the guard-house, and
towards the public highway in front of the militar}' reserve, from which
it was separated by a board fence about six feet in height. As he left

the ranks, an outcrj' was raised, and the quartermaster sergeant, who
happened to see the escape, and a private by the name of Duff, started

in pursuit, calling upon him to halt; the sergeant adding, "There is a

load after you." Clark, hearing the outcry, turned and seized a cailridge
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from bis box, hastily loaded his musket, and ran around the guard-house

in the direction which Stone had taken. At this time Stone was about

thirty yards ahead of his nearest pursuer, Duff, who did not seem to be

gaining upon him, and stood little if any chance of overtaking him be-

fore lie could gain the street. Just as he was crossing a military road

within the reserve, and about to leap a rail fence parallel with this road,

and about thirty-five yards from the outer fence, and about eighty yards

from the guard-house, Clark fired, and hit Stone in the back just above

the hips, inflicting a wound from which he died in the course of the

evening. No ill feeling existed between the men ; in fact they had al-

ways been upon very friendly terms, and it was at least doubtful whether

Clark knew it was Stone when he fired.

C. P. Blacky District Attorney, Ckas. T. W'dkins, Assistant Dis-

trict Attorney, and Levi T. Griffin, for the prosecution ; Asa B. Gard-

ner, Judge Advocate General, Sylvester Lamed, Allen Fraser, and

James C. Smith, for the defence.

Brown, J. In view of the fact that this was a homicide committed

by one soldier, in the performance of his alleged duty, upon another

soldier, within a militaiy reservation of the United States, I had at first

some doubt whether a civil court could take cognizance of the case at

all ; but, as crimes of this nature have repeatedly been made the subject

of inquiry by civil tribunals, I have come to the conclusion that I ought

not to decline to hear this complaint. Indeed, it is difficult to see how

I could refuse to do so without abdicating that supremacy of the civil

power which is a fundamental principle of the Anglo-Saxon polity.

While there is no statute expressly- conferring such jurisdiction, there is

a clear recognition of it in the fifty-ninth article of war, which provides

that " when any officer or soldier is accused of a capital crime, or of

any offence against the person or property of any citizen of any of the

United States, which is punishable by the laws of the land, the com-

manding officer, and the officers of the regiment, troop, battery, com-

pany, or detachment to which the person so accused belongs, are

required (except in time of war) , upon application duly made by or in

behalf of the party injured, to use their utmost endeavors to deliver him

over to the civil magistrate, and to aid the officers of justice in appre-

hending him and securing him, in order to bring him to trial." Tiiis

article makes no exception of crimes committed by one soldier upon

another, nor of cases where there is concurrent jurisdiction in the mili-

tary courts. Tytler, in his work upon INIilitary Law, says :
—

" The martial or military law, as contained in the Mutiny Act and articles of war,

does in no respect supersede or interfere with the civil or municipal laws of the realm.

. . . Soldiers are, equally with all other classes of citizens, bound to the same strict ob-

servance of the laws of the country, and the fulfilment of all their social duties, and

are alike amenable to the ordinary civil and criminal courts of the country for all

offences against those laws, and breaches of those duties."

In the case of U. S. v. Cornell, 2 Mason, 61, 91, Mr. Justice Story

took cognizance of a murder committed by one soldier upon another in
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Fort Adams, Newport harbor. The case was vigorousl}' contested, and
the point was made that the State courts had jurisdiction of the offence,

but there was no claim that there was not jurisdiction in some civil tri-

bunals. A like case was that of a murder committed in Fort Pulaski,

at the mouth of the Savannah River, and tried in 1872 before Mr. Jus-

tice Woods and Judge Erskine. U. S. v. Carr, 1 Woods, 480. No
question was raised as to the jurisdiction. The subject of the civil

responsibilitj- of the arm}' was very carefully considered b}- Attorney-

General Gushing, in Steinefs Case, G Ops. Atty.-Gen., 413, and the

conclusion reached that an act criminal both by military and general

law is subject to be tried either by a militar}' or civil court, and that a

conviction or acquittal b}' the civil authorities of the offence against the

general law does not discharge from responsibilit}' for the military offence

involved in the same facts. The converse of this proposition is equally

true.

2. The character of the act involved in this case presents a more

serious question. The material facts are undisputed. There is no doubt

that the deceased was killed b}' the prisoner under the performance of a

supposed obligation to prevent his escape b}' any means in his power.

Tliere is no evidence that the prisoner fired before the necessity for his

doing so had become apparent. Stone was called upon several times to

halt, with a hail b}- the quartermaster-sergeant that there was " a load

after liim." Duff, his nearest pursuer, was not gaining upon him, and

in another half minute he would have scaled the two fences between him

and the highwa}', and would probably have been lost in the houses that

lie on the other side of the street. A court of inquirv, called for the

purpose of full}' investigating the circumstances, was of the opinion that

if Glark had not performed his dut}' as efficiently as he did, by firing on

deceased, he certainly would have effected his escape ; and found that

no further action was necessary in the case. The prisoner and the de-

ceased had always been good friends, and it is at least doubtful whether

Clark recognized him at the time of firing the fatal shot. The prisoner

has heretofore borne a nnost excellent reputation, was never court-mar-

tialed nor punished, and was pronounced by all the witnesses who tes-

tified upon the subject to be an exceptionallj' good soldier. There is

not the slightest reason to suppose that he was not acting in obedience

to what he believed to be his dut}' in the premises. There was some
conflicting testimony as to whether he was standing or kneeling at the

time he fired, but I am not able to see its materiality. If he was author-

ized to shoot at all, he was at libert}' to take such position as would
insure the most accurate aim, whether his object was to hit the deceased

in the leg or in the body. Glark says that he aimed low, for the pur-

pose of merely disabling him, but, owing to a sudden descent in the

ground, the shot took effect in the back instead of the leg. F'or the

purpose of this examination, however, I am bound to presume that he

intended to kill, as a man is always presumed to intend the natural and
probable consequences of his acts. The case then reduces itself to the
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naked legal proposition whether the prisoner is excused in law in killing

the deceased.

The general rule is well settled, by elementar}' writers upon criminal

law, that an officer having custody of a person charged with felon}' may
take his life, if it becomes absolutely necessary to do so to prevent his

escape ; but he ma}' not do this if he be charged simply with a misde-

meanor ; the theory of the law being that it is better that a misdemean-
ant escape than that human life be taken. I doubt, however, whether

this law would be strictly applicable at the present day. Suppose, for

example, a person were arrested for petit larceny, which is a felony at

the common law, might an officer under any circumstances be justified

in killing him? I think not. The punishment is altogether too dispro-

portioned to the magnitude of the offence. Perhaps, under the statute

of this State (2 How. St. § 9430), wherein a felony is "construed to

mean an offence for which the offender, on conviction, shall be liable by
law to be punished by death, or by imprisonment in the State prison,"

the principle might still be applied. If this statute were applicable to

this case, it would operate as a justification, since Stone had been con-

victed and sentenced to hard labor in a militar}' prison. Under the re-

cent case of Mx parte Wilson, 114 U. S. 417, 5 Sup. Ct. Rep. 985, it

was adjudged b}' the Supreme Court, upon full consideration, that a

crime punishable by imprisonment for a term of years at hard labor was
an " infamous crime," within the meaning of the Constitution.

Manifestly, however, the case must be determined by different con-

siderations. Stone had been court-martialed for a military offence, in

which there is no distinction between felonies and misdemeanors. His

crime was one wholly unknown to the common law, and the technical

definitions of that law are manifestly inappropriate to cases which are

not contemplated in the discussion of common-law writers upon the

suliject. We are bound to take a broader view, and to measure the

rights and liabilities of the prisoner by the exigencies of the military

service, and the circumstances of the particular case. It would be ex-

tremely unwise for the civil courts to lay down general principles of law

which would tend to impair the efficiency of the military arm, or which

would seem to justify or condone conduct prejudicial to good order and

military discipline. An army is a necessity — perhaps 1 ought to say

an unfortunate necessit}^— under every S3'stem of government, and no

civihzed State in modern times has been able to dispense with one. To
insure efficiency, an arm}' must be, to a certain extent, a despotism.

Each officer, from the general to the corporal, is invested with an arbi-

trary power over those beneath him, and the soldier who enlists in the

army waives, in some particulars, his rights as a civilian, surrenders his

personal liberty during the term of his enlistment, and consents to come

and go at the will of his superior officers. He agrees to become amen-

able to the military courts, to be disciplined for offences unknown to the

civil law, to relinquish his right of trial by jury, and to receive punish-

ments which, to the civilian, seem out of all proportion to the magni-

tude of the offence.
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The articles of war, which he takes an oath, upon his enlistment, to

observe, are in fact a militar}- code of Draconic severity, and authorize

harsh punishments for offences which seem to be of a trivial nature.

Thus, b}- the articles of war, all the following crimes are punishable by
death, or such other punishment as a court-martial may direct : Strik-

ing a superior officer ; drawing or lifting up a weapon, or offering any
violence, against him ; or disobeying any lawful command. Article 21.

Exciting or joining in any mutiny or sedition. Article 22. Failing to

use his utmost endeavors to suppress such mutinj' or sedition, or failing

to give information thereof to his commanding officer. Article 23. A
sentinel sleeping upon his post or leaving it before he is relieved. Ar-
ticle 39. Occasioning false alarms in camp or quarters. Article 41.

Misbehaving himself before the enemy ; running away, or shamefully

abandoning an}- post which he is commanded to defend ; speaking words
inducing others to do the like ; casting away his arms or ammunition,

or quitting his post or colors to plunder or pillage. Article 42. Com-
pelling the commander of any post to surrender it to the enem\', or to

abandon it. Article 43. Making known the watchword to any person

not entitled to receive it, or giving the watchword different from that

wliich he has received. Article 44. Relieving the enem}' with mone}',

victuals, or ammunition, or harboring or protecting an enemy. Article

45. Holding correspondence or giving intelligence to an enemy. Arti-

cle 46. Deserting in time of war. Article 47. Advising or persuad-

ing another to desert in time of war. Article 51. Doing violence to

any person bringing provisions or other necessaries to camp or quarters

of troops in foreign parts. Article 56. Forcing a safeguard in a for-

eign territory or during a rebellion. Article 57. Some of these articles

are applicable only to a state of war, but some of them treat of offences

which may equally well be committed in time of peace. Besides these,

there are a number of minor offences punishable as a court-martial may
direct, and a general and very sweeping article (No. 62) providing that

all crimes not capital, and all disorders and neglects to the prejudice of

good order and military discipline, shall be justiciable by a court-martial,

and punishable at the discretion of the court.

Now, while the punishment in Stone's case seems to the civilian quite

disproportionate to the character of his offence, as charged in the spe-

cifications, which was no more nor less than the utterance of a mali-

cious falsehood, when gauged by the penalties attached by Congress to

the several offences contained in the articles of war, it does not seem so

excessive ; at any rate, it was the lawful judgment of a court having

jurisdiction of his case, and it was his duty to abide by it, or pursue his

remedy in the method provided by law. In seeking to escape, the

deceased was undoubtedly guilty of other conduct prejudicial to good
order and military discipline, and was liable to such further punish-

ment as a court-martial might inflict. In suffering him to escape, the

prisoner became amenable to Article 69, and, failing to use his utmost

endeavor to prevent it, was himself subject to such punishment as a



2418 UNITED STATES V. CLARK. [CHAP. XII.

court-martial might direct. Did he exceed his authority in using his

musket?

I have made the above citations from the military code to show that

the common-law distinction between felonies and misdemeanors is of no

possible service in gauging the duty of a military guard with respect to

a soldier in the act of escaping. His position is more nearlj- analogous

to that of an armed sentinel stationed upon the walls of a penitentiary

to prevent the escape of convicts. The penitentiary— and for this pur-

pose we may use the house of correction in Detroit as an example—
may contain convicted murderers, felons of every grade, as well as

others charged with vagrancy or simple breaches of the peace, and

criminals of all descriptions between the two. If the guard sees one of

those prisoners scaling the wall, and there be no other means of arrest-

ing him, may he not fire upon him without stopping to inquire whether

he is a felon or a misdemeanant? If he prove to be a felon, he will be

full}' justified ; if he prove to be a misdemeanant, is he therefore guilty

of murder ? There are undoubtcdlj- cases where a person who has no

malice in fact may be charged with malice in law, and held guilty of

murder through a misapprehension of the law. Thus, if a sheriff charged

with the execution of a malefactor by hanging should carry out the sen-

tence b}- shooting or beheading ; or, commanded to hang upon a certain

day, should hang upon another day ; or if an unauthorized person should

execute the sentence, — it would probably be murder at common law.

But these cases are an exception to the general rule, that actual malice

must exist to justify a conviction for murder. AVhile human life is

sacred, and the man who takes it is held strictly accountable for his act,

a reputable citizen, who certainly does not lose his character as such by

enlisting in the army, ought not to be branded as a murderer upon a

mere technicality, unless such technicality be so clenr as to admit of no

reasonable doubt. Thus, if a sentinel stationed at the gate of a fort

should wantonly shoot down a civilian endeavoring to enter in the day-

time, or an officer sliould recklessly slay a soldier for some misconduct

or breach of discipline, no supposed obligation upon his part to do this

would excuse so gross an outrage.

In this connection it is urged by the defence that the finding of the

court of inquiry acquitting the prisoner of all blame is a complete bar to

this prosecution. I do not so regard it. If the civil courts have juris-

diction of murder, notwithstanding the concurrent jurisdiction by court-

martial of military offences, it follows logically that the proceedings in

one cannot be pleaded as a bar to proceedings in the other; and if the

finding of such court should conflict with the well-recognized principles

of the civil law, I should be compelled to disregard it. State v. Rankhi^

4 Cold. 145. At the same time, I think that weight should be given,

and in a case of this kind great weight, to the finding, as an expression

of the opinion of the military court of the magnitude of Stone's offence,

and of the necessity of using a musket to prevent his escape. I am the

more impressed with this view from the diflSculty of applying common-
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law principles'to a case of this description. There is a singular and
almost total absence of authority upon the subject of the power of a

military guard in time of peace. But considering the nature of military

government, and the necessity of maintaining good order and discipline

in a camp, I should be loth to say that life might not be taken in sup-

pressing conduct prejudicial to such discipline.

In charging the jury in U. S. v. Carr, 1 Woods, 484, Mr. Justice

Woods instructed them to "inquire whether, at the moment he fired his

piece at the deceased, with his surroundings at that time, he had reason-

able ground to believe, and did believe, that the killing or serious

wounding of the deceased was necessary to the suppression of a mutiny

then and there existing, or of a disorder which threatened speedily to

ripen into a mutiny. If he had reasonable ground so to believe, and

did so believe, then the killing was not unlawful. . . . But it must be

understood that the lav(r will not require an officer charged witli the order

and discipline of a camp or fort to weigh with scrupulous nicety the

amount of force necessary to suppress disorder. The exercise of a rea-

sonable lUscretion is all that is required."

So, in the case o^ JlcCall v. 3IcDowell, 1 Abb. (U. S.) 212, 218, it is

said that " except in a plain case of excess of authoritj-, where at first

blush it is apparent and palpable to the commonest understanding that

the order is illegal, I cannot but think that the law should excuse the

military subordinate when acting in obedience to the order of his com-

mander. Otherwise he is placed in the dangerous dilemma of being liable

in damages to third persons for obedience to an order, or to the loss of

his commission and disgrace for disobedience thereto. . . . The first

duty of a soldier is obedience, and without this there can be neither

discipline nor efficiency in the army. If every subordinate officer and
soldier were at liberty to question the legality of the orders of the com-
mander, and obey them or not as he may consider them valid or invalid,

the camp would be turned into a debating school, where the precious

moment for action would be wasted in wordy conflicts between the ad-

vocates of conflicting opinions." It is true this was a civil case for false

imprisonment, and these observations were made with reference to a
question of malice which was material as bearing upon the plaintiffs

right to punitory damages, as it is also a necessary ingredient in the

definition of murder. . . .

The same principle was applied in the criminal case of Rlggs v. State,

3 Cold. 85. Riggs was a private soldier who had been convicted of
murder in killing a man while acting under the orders of his superior

officer. The court held that an order illegal in itself, and not justifiable

by the rules and usages of war, so that a man of ordinary sense and un-
derstanding would know, when he heard it read or given, that the order
was illegal, would afford the private no protection for a crime under
such order ; but that an order given by an officer to his private which
does not expressly and clearly show on its face, or the body thereof, its

own illegality, the soldier would be bound to obey, and such order would
be a protection to him.
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I have no doubt the same principle would apph" to the acts of a sub-

ordinate officer, performed in compliance with his supposed duty as a

soldier ; and unless the act were manifestly beyond the scope of his au-

thority, or, in the words used in the above case, were such that a man
of ordinary sense and understanding would know that it was illegal,

that it would be a protection to him, if he acted in good faith and with-

out malice. As there is no reason in this case to guppose that Clark

was not doing what he conceived to be his duty, and the act was not so

clearly illegal that a reasonable man might not suppose it to be legal,

— indeed, I incline to the opinion that it was legal,— and as there was

an entire absence of malice, I think he ought to be discharged.

But, even if this case were decided upon common-law principles, the

result would not be different. B}^ the statutes of the State in which the

homicide was committed, a felon}' is defined to be any crime punishable

by imprisonment in the State's prison. Stone had been convicted of a

military offence, and sentenced to hard labor in the military prison for

two 3'ears, and, so far as the analogies of the common law are applica-

ble at all, he must be considered, in a case of this kind, as having been

convicted of a felony.

It may be said that it is a question for a jury, in each case, whether

the prisoner was justified by the circumstances in making use of his

musket, and if this were a jury trial I should submit that question to

them ; but as I am bound to find as a matter of fact that there is rea-

sonable cause to believe the defendant guilt}', not merely of a homicide,

but of Sifeloniotis homicide, and as I would, acting in another capacity,

set aside a conviction, if a verdict of guilt}' were rendered, I shall assume

the responsibility of directing his discharge.
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1710, 1719, 1722, 1731 n., 1733, 1740 n.,

1741, 1746, 1753, 1759, 1759 n., 1762,

1766, 1767, 1771.

See Amend, Alter, and Repeal ; Fran-

chise; Legislative Grant; State
Power of Suing.

with foreign corporations, 1743.

See Legislative Power to Contract,

Limits of.

right to make. See Regulation.

Convention, constitutional, 210-211, 214-

220, 221, 223, 228, 239, 250.

See Legislative Proposal.

Cooley, Constitutional Limitations

quoted, 169, 175 n., 1190, 1203 n.,

1505 n., 1579 n.

Princ. Const. Law, quoted, 171-175,

1190 n.

on Taxation quoted, 1271 n.

Corporations, power of U. S. to create,

275, 283.

foreign, 1615, 1741, 1928, 1955, 2141.

municipal, 1209.

debts contracted by, 1237, 1261-

1262.

how can appropriate and distribute

money, 1210-1211.

power of legislature over, 706, 711.

regulation of, 1551, 1552 n., 1564, 1738.

when public, 1569.

whether are citizens, 468, 470-472.

See Amend, Alter, or Repeal ; Tax-
ation ; Fourteenth Amendment.

Council of Revision, New York, 1795.

Coupons. See Contracts, State, and
Legislative; Corporations, For-

eign.

Court of Claims, 187, 191 n.

Courts. See Judiciary.

full bench required, 172.

what may pass on const'y of legisla-

tion, 171, 172 n.

Courts-martial, 2290, 2333, 2338 n., 2376.

Coxe, Brinton, Judicial Power, quoted,

9-10, 11, 39 n, 7.3, 78, 146-149.

Cranberries, regulation of, 895.

Crime, equity proceedings in dealing with,

673, 679, 680 n.

Crimes of soldier, jurisdiction of. See

Military.

Cromwell, Oliver, 20.

Credit, loan of, by town, 1212.

Crown, The, 8, 9-20, 29-30.

Cumberland road, 1956.

Curing defects. See Retroactive Laws.

Currency, power of Congress over, 1339.

Curtis, Geo. T., Mem. of B. R. Curtis

quoted, 494.

Curtis, B. R., Jurisd. of U. S. courts

quoted, 470.

Damage to Property. See Compen-

sation, Eminent Domain, Police

Power.
Dams, 1837, 1978, 2010.

See Regulation of Commerce.
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Debates, in const'l convention, use of, 173.

Madison's quoted, 1433, 1534 n., 2198.

not known to early Federal judges,

1434 n.

Debts, locality of, 1262, 1208.

Delaware, const, of, 423.

Departments of Government, The Tlir^e,

1, 6, 83, 181, 184, 880, 882, 890, 1504.

imperfect separation of, 83, 86, 159

Destroying property. See Nuisance.

Dicey, Law of Const, quoted, 4-9, 212-

213, 2274-2279.

Direct tax. See Taxation, Direct.

Disability, persons under. See Regula-
tion OF Rights of.

Discretion, 673 n.

See Judicial Discretion.

Discrimination. See Regulation of
Commerce.

Dispensing Power, The Crown's, 29.

Distribution of public money among
States and towns, 1209.

District of Columbia, 333, 348, 349, 358,

737.

Divorce, by Legislature, 889, 892 n.

regulation of, 1514.

Double punishment, under State and Fed-

eral laws, 329.

taxation, 1271 n.

Doubt, as to declaring laws unconstitu-

tional. See Reasonable Doubt.
Draft. See Conscription.

Drainage assessments, 610, 768, 1292,

1302, 1302 n.

Dred Scott Case, true scope of decision

in, 491 n., 493 n., 525, 581.

Droit administratif, 4—9.

Due process of law, 377, 530, 601, 612,

617, 626, 629, 636, 644, 645, 652, 656,

659, 664, 675, 680 n., 682, 683, 089,

722, 726, 745, 762, 770, 790, 924, 930,

935, 1169, 1198, 1203, 1409, 1527,

1698, 1708, 2252.

" Dummy " steamroad, 1159.

Dunbar, Professor Charles F., quoted,

1325 n.

Duty. See Taxation.

Early Federal cases of declaring laws
invalid, 94-123, 105 n.

State, 55-80.

Easement, takingunderRight of Eminent
Domain, 965, 969, 992, 1005, 1063,

1071, 1077 n., 1079, 1081, 1082, 1095,

1097, 1111, 1114, 1115, 1119, 1121,

1128,1141, 1144 n., 1180.

See Electric Roads; Elevated Roads.

Editor's notes, some of the, 19, 29, 39, 53,

62, 72, 78, 105, 149-154, 155-157, 165,

172, 175-176, 183, 201, 220-221, 227,

249, 265, 363, 373, 379, 384, 386, 459,

491, 49.3-496, 497, 501, 521, 591, 598-

599, 672-673, 69-3, 742, 944, 945-955, m
982. 983, 991, 1025, 1041, 1069, 1077,

1201, 1203, 1211, 1223, 1223 n., 1224,

1234, 1235, 1241 1247, 1256, 1257,

1266, 1271, 1295, 1.325, 1458, 1511,

1534 n., 1547, 1579, 1628, 1641, 1718,

1749, 1783, 1846. 1848, 1862, 1889,

1894, 1912, 2190, 2195, 2197, 2236,

2254, 2267, 2274, 2346, 2354, 2374,

2376.

Election of Federal officials, regulating,

326.

Electric roads, 1151, 1157 n., 1167.

Elevated roads, 1095, 1113 n., 1115, 1118,

1119, 1119 n., 1125, 1130 n., 1144 n.

Elevators, 896, 898.

See Grain Elevators.
Eleventh Amendment, 289, 294, 313.

Emancipation, effect of, 511.

A^ee Slavery.
Embargo, constitutionality of, 1786,

1805.

Eminent Domain, Right of, 99, 664, 698,

728, 761, 767, 836, 886, 896, 945-1189,

964, 969, 978, 979, 992, 1004, 1011 n.,

1012, 1017, 1025 n., 1026. 1029 n.,

1030, 1034, 1041, 1041 n., 1050, 1055,

1056, 1060, 1066, 1078, 1079, 1081,

108.3, 1089 n., 1095, 1113 n., 1115,

1118, 1119, 1119 n , 1125, 1130 n.,

1133, 1137, 1144 n., 1145. 1151. 1157 n.,

1159, 1162, 1163. 1167, 1171, 1179,

1183, 1186, 1187, 1201 n., 1217, 1227,

1230, 1231, 1266, 1267, 1271, 1286,

1527, 1708, 1719, 1737, 1740 n., 2151 n.,

2154, 2234, 2252.

cemetery, taking for, 1004.

compared with taxation, 902, 1226, 1255,

1286, 1300.

compensation in taking property by,

945, 955 n., 982, 983 n., 985, 988, 1060,

1079, 1088, 1091 n.. 1095, 1098, 1106-

1133, 1171, 1177, 1179 n., 1180.

how ascertained, 2152.

whether must precede taking, 098-

999, 1180, 1184, 1185 n., 1186.

whether necessary if not required

in Const.. 983, 983 n., 996-998,

1014, 1067 n., 1177, 2151 n., 2152.

power of Federal Government as

to, 2153.

dam, taking of, 1016. j
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Eminent Domain, effect of const'l provi-

sion, 1180, 1185.

effect of taking on contracts, 967, 968 n.

exercise through corporations and

others, 969, 975, 1002, 1180.

exigency, whether exists, who to de-

termine, 1020, 1025 n., 1026 n., 1027,

1029 n., 1042.

" Great Ponds " in Mass., taking waters

of, 1015 n.

ground rents, whether abolishing is

exercise of, 1034.

levee, taking for, 1056.

meaning of phrase, 946, 948, 949, 951,

1040.

money, whether may be taken, 1044,

1045 n.

procedure in, 962, 1103-1104.

public purpose, 1030, 1041 n.

quantity of property to be taken, 965,

1002.

States, power of, over property of U. S.

961.

taking franchises, 973, 976.

for purposes of pleasure and the like,

1026-1034.

tribunal to determine compensation,

legisl. may appoint, 999-1002, 1026 n.

U. S., power, to take under, 956, 1030.

water, taking, 1059.

See Public Use ; Jury ; Compensation.

Emitting bills. -See Bills of Credit.

Enemies, who are, 2396, 2399.

property of, 2843, 2395.

public, trading with, 2410.

English Constitution, 96.

Revolution, 29 n.

Enlistment, what constitutes, 2305.

Equal protection of the laws, 516, 543,

563, 568, 572, 574, 641, 646, 1407.

Equality of taxation, 1191-1192, 1407.

Equity proceedings in aid of criminal pro-

ceedings, 678, 679, 680 n., 795.

Evidence, 1517, 1533.

See Ex Post Facto Laws; Prima

Facie Evidence.

Ex post facto laws, 104,121, 1433-1533,

1439, 144.5, 1449, 1450, 1454, 1458,

1459, 1464, 1467, 1469 n, 1470, 1474,

1474 n., 1481, 1486, 1489, 1495, 1499,

1508, 1532, 1662.

effect of changing the punishment, 1479,

1483, 1485, 1487, 1491, 1496, 1497,

1497 n.

effect of repealing a law, and then re-

storing it, 1488.

Excises, ^ee Taxation.

Exclusive power "of general government,

1586, 1599.

ASee Concurrent Power; Commerce,
Regulation of.

privileges, 520, 977, 1628, 1687, 1753,

1761 n., 1798, 1799.

Executive Acts, power of judiciary over,

4-19.

power, 1, 4n., 24, 27, 30-34, 86-88, 194,

196 n., 196, 201, 341.

See War, Military.
Exemption. »See Taxation.
from militia duty, 1563.

Extradition, 7, 195 n., 476, 479 n.

Farm and City Lands, taxation of, 1197-

1203 n.

Federal government. See United States.

oflBcers, protection of, 335.

question, when arises, 1538.

rules as to following State decisions,

1548, 1545, 1547, 1685, 2048.

Federalist, passages from, 83-94, 84 n.

Ferries, interstate, 1906, 2013, 2021,

2022 n., 2170.

Fifteenth Amendment, 524, 553, 567, 571.

Fifth Amendment, 449, 601, 613, 620, 745,

1198, 2151 n.

Fire, relief of sufferers by, 1224, 1416 n.,

1416, 1419.

Fish, 893, 899.

Flagman, at crossing, 856.

Flats, 1778.

Floatable streams, 19.36.

Flowing land, 893, 974, 1005.

See Mill Acts.

Foreign Affairs, 31.

commerce. See Commerce.
corporations, 468, 1413.

held bonds, State tax on, 1258-1267.

laws, effect of, 483.

Fourteenth Amendment, 587, 611, 616,

625, 629, 636, 641, 646, 675, 680 n.,

682, 689, 691, 745, 770, 774, 789, 800,

872, 877, 942, 1169, 1408.

effect of bad administration of valid law

under, 780.

relation of to aliens, 374, 379, 459, 521,

534, 536, 548, 556, 564, 571, 572.

relation of to corporations, 469, 647,

1406.

Franchises, 1718 n.. 1719, 1728, 1731 n.,

1759 n., 1761 n.

defined, 1.396, 1415 n.

taking of under Rt. of Em. Dom., 973,

978.

tax on privilege ofexercising, 141 2,2141

I
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Franchises, taxation of, 1338, 1391, 1396,

1399, 1413, 1415 n., 1416, 1419.

whether may be transferred from one

grantee to anotlier, 973, 1717.

See Exclusive Privileges ; Taxation

OF State Instrcmentalities ;

Taxation of U. S. Instrumen-

talities.

Frauds, statute of, 1594.

Fugitives from justice. See Extradition.

from labor, 476, 479.

Fundamental principles, 1436, 1552 n.

rights, 531 n., 536, 541 n., 563, 721, 941,

1216, 1249.

See Common Right.

Game laws, 817, 824 n.

Gas and electricity. See Public Sale.

Gas pipes in highway, 1136, 1152.

Georgia, Const, of, 430.

Gift of money by municipality, 1235,

1240 n., 1242, 1247, 1253, 1256 n.

Godwin's Life of Bryant, quoted, 2237 n.

Gold contracts, 2215, 2222 n., 2225.

Government, 3.

legitimate functions of, 907.

Grade, changing, of road, 687.

Grain elevators, 743, 804.

Grand Jury, 616.

Grant, by legislature, a contract, 120.

iSee Exemption ; Legislative Grants.

Gray, Horace, Review of Dred Scott

Case, quoted, 495.

Grotius, quoted, 945, 946, 983. 983 n.

Ground squirrels, regulation of, 859.

Habeas Corpus, 335, 2299.

suspension of, 2355, 2361, 2374 n., 2376,

2.381.

Hallam, Const. Hist., quoted, 17.

Hampden, John, 18.

Harbor lines, fixing, 698.

Hare, Am. Const. Law, quoted, 1340 n.,

1580 n., 1823.

Harrington, James, quoted, 25-29, 384 n.

Healing Question, Vane's, quoted, 23-25.

Heineccius, quoted, 948.

Highways, damage from changes in, or

new uses of, 1047, 1050, 1054, 1055 n.,

1056 n., 1081, 1083, 1089 n., 1090,

1094 n., 109.5, 1106, 1113n., 1115, 1118,

1119, 1119 n., 1125, 1130 n., 1136,

1138, 1144 n., 1145, 1146, 1148, 1151,

1156, 1157 n., 1159, 1162,1163.

regulation of, 1551.

See Light ; Electric Roads; Elevated
Roads; Eminent Domain.

Historical considerations, illustration of

importance of in Const. Law, 369.

Holland, Elem. Jurisp., quoted, 1.

Horse railway on highway, 1100, 1107,

1111, 1115, 1160.

Implied Powers, 278, .335, -344.

See Powers ; U. S. Const.

Importation as giving right to sell in origi-

nal package, 1830, 1835-1836, 1855,

1856, 1860.

whether applicable to interstate com-

merce, 1835, 1836, 1862, 1923, 2025,

2104, 2173.

Imports, 1923, 1960, 2025, 2036.

and exports, duty on, 1882, 1970.

See Importation.

Income Tax, 1321.

Indemnity, acts of, 2402.

Indians, tribal, 363 n., 583, 587, 691, 591 n.,

598 n., 1909, 1911, 1912 n.

as citizens, 513, 731.

commerce with. See Commerce.
political status of, 683.

power of U. S. over, 597, 598 n.

reservations, 591, 595.

Industry. See Regulation.
Information, criminal, 616, 622.

Inheritance. See Collateral Inheri-
tance ; Taxation on Succession.

Injury to property. See Damage
;

Compensation; Eminent Domain;
Police Power.

Insolvency laws, foreign, 1610, 1616.

State, as affecting citizens of other

States, 1.589 n., 1591, 1600 n., 1601,

160;3-1600, 1609 n.

discharging antecedent claims, 1583.

subsequent, 1589 n., 1590.

See Bankruptcy.
Inspection laws, 1809, 1968, 1970, 2087,

2116, 2118 n., 2119,2120.

power of Congress over, 1970.

Instrument of government, 20-2.3.

Insurrection. See Civil War; Rebel-
lion.

International law, private, 1614.

See Insolvency Laws.
Interstate commerce. See Bridge; Im-

portation; Commerce; Ferries.
Intoxicating liquors, 532, 673, 715, 725,

731, 757, 782, 798, 876 n.. 1460 n.,

1851, 1909, 1918, 1919, 1926 n., 2028,

2080, 2104, 2123.

Island, belonging to U. S., 364.

See Territories.
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Jameson, Const. Convention, quoted, 213-

215.

Judicature, Supreme (Sir H. Vane's), 23,

25.

Judicial discretion, 2282.

and legislative power, 1436, 1527, 1621,

1892, 2190 n.

See Legislative Power.
power, 1, 4n., 10-20, 48, 151, 159-162,

184, 187, 191 n., 201, 252, 609, 643,

880,939,941, 1041 n.

See Advisory Opinions ; Change in

Decisions.

articles of confederation, under,

81-83.

constitutions, written, under, 48-

54, 57, 60, 62, 62 n., 69-72, 73 n.,

78, 88-94, 106. Ill, 133, 138, 140,

145 n., 149-154, 154 n., 164-165,

195 n., 658, 788, 1018, 1074, 1078,

1079, 1443 n., 1621, 1749, 1803,

2358.

See Construction.
coordinate department, whether

dealing with, 156-157.

where no written constitution, 48,

149-151, 158, 163, 164, 166-170,

172.

crown charters, under the, 34-47,

149.

Germany, in, 146-149.

Judicial proceedings, whether need of in

taxation, 600, 1203.

suspension of in time of war, 2358.

questions, 1190 n., 1251.

tenure of office, 30 n., 88-92.

Judiciary, function of, 1, 134, 151, 156.

Jury, as judges of exigency in taking

property, 1025 n., 1026 n.

See Eminent Domain.

right to trial by, in Dist. Col. and Terri-

tories, 358, 364.

in foreign country, 370.

See Consular Jurisdiction.

selection of under Fourteenth Amend-

ment, 543, 548.

trial by, 675.

Justices of Federal Court, protection of,

335.

Kent's Commentaries, quoted, 164, 472.

King, abolition of the office, 20 n.

Labor, 917.

See Eegulation.

Laundries, regulation of, 623, 774.

Law. See Change in Judicial Deci-

sion.

due process of, 1204-1208.

Law of the land, 604, 612, 617, 680 n., 931.

ASee Due Process of Law.
Law of the land, military are subject to.

See Military, Civil Liabilities;
Military, Criminal Liabilities.

Laws. 5ee Judicial Power; Legisla-
tive Acts; Change in Decisions.

Legal sovereignty, 212.

tender, 1597, 1708, 2197, 2215, 2222,

2236 n., 2237, 2254 n., 2255, 2267 n.

Legislation authorizing sales of land, 880.

Legislative acts, where no constitutional

restraint, 48, 149-151, 158, 163, 164,

166-170, 721, 941, 983 n., 1018.

construing so as to sustain, 1500.

Germany, in, 146-149.

judicial power over, 10, 11, 34-47,39 n.,

48,57,60, 69-72, 73 n., 78, 81-83, 104,

106, 111, 145 n., 146-154, 164-168, 170,

171-175, 613, 658.

See Constitution. Judicial Power.
contracts. -See Contracts.

Legislative divorce, 889, 892 n.

grant, a contract, 120.

grants, 1552 n., 1564, 1619,1628,1698,

1725, 1778, 1796.

A^ee Legislative Contracts.
construction of, 1628, 1755, 1764.

power, 1, 3 n., 24 n., 30-34, 94, 96, 103,

138, 166, 170, 184, 539, 609, 788, 880,

939, 941, 973, 1041 n., 1196, 1239 n.,

1442 n., 1443 n., 1552 n., 1563 n., 1787,

2358.

See Police Power (so called) ; Judi-

cial AND Legislative Powder.

limitations of, 1563 n., 1674, 1677,

1740, 1759, 1759 n., 1772, 1773 n.,

1776, 1779.

See Constitutional QuEi^TiONS.

to contract, limits of, 540, 570, 689,

790, 1219.

of States, 845, 890, 995, 1196, 1435,

1438.

proposal, amendment of constitution by,

220, 221, 223, 228, 239, 241, 248 n., 252.

question, 1190 n., 1251, 2159.

Libertv, 530, 532 n., 536, 541 n., 558, 570,

630, 636, 644, 644 n., 645, 840, 925,

939.

Licenses, 737 n., 1274, 1275 n., 1281, 1826,

1950, 1958, 1990, 2056, 2095, 2098,

2135, 2143, 2156, 2151 n.

See Coasting License ; Foreign Cor-
poration ; Intoxicating Liquors;
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Telegraphs ; Taxation ; Regula-
tion OF Commerce.

conferring authority, 1813.

not conferring authority, 1278, 1919.

when a tax, 127G.

when not a tax, 1274, 1275 n., 1279,

2158.

Life, liberty and property, 1448.

See Doe Process of Law.
Light, whether easement of in abutter on

highway, nil, 1114, 1115, 1119, 1121,

1131, 1141, 1142.

See Elevated Roads ; Highways.
Limitation, statutes of, 1516, 1588, 1594,

2404.

Loan of credit. See Credit.

public money. 6'ee MaxiciPAL Bonds.

Local assessments, 649, 654, 686, 829, 833,

1172, 1286, 1287, 1293 n., 1294 n.,

1295 n., 1296, 1302, 1.302 n., 1304,

1307 n., 1308, 1310, 1314.

Locality of debts, 1262, 1268.

stock, 1267 n.

Locke, John, treatises on government
quoted, 30-34.

Logs, floating, 1934 n., 1936, 2033.

Lords, abolition of House of, 20 n.

Lotteries, 73-3, 1771, 1773 n., 1797.

Louisiana, Const, of, 1532.

Lowell, John, Review of Dred Scott Case,

quoted, 495.

Madison's Debates. See Debates.
Maine, Popular Gov't, quoted, 2 n., 1579 n.

Ancient Law, quoted, 1912 n.

Man, rights of, 1^ 30.

5ee CoaiMON Right.
Mandamus, 1658.

to Executive Secretary, 107.

whether issues to the Governor of a
State, 195 n., 201 n., 330.

Manufacturing. ,See Regulation.
Maritime jurisdiction, 1822, 1933, 1956.

Marshall, Chief Justice, Life of Wash-
ington, quoted, 1783-1786.

Martial Law, 102, 2274, 2.308, 2354, 2.3G1,

2374 n., 2376, 2-389, 2.393, 2394, 2395 n.[

2406.

effect of on civil courts, 2355.

territory covered by, 2376.

See Courts Martial ; War.
Maryland, Const, of, 427.

Massachusetts, charter of, 386 n.

Const, of, 54-55, 381.

amendments, 399 n.

making of, 215-220.

Medical men, regulation of, 876 n.

Military, acting under civil authorities,

2282.

civil liabilities of, 2276, 2285, 2408, 2409,

2413.

criminal liabilities of, 2276, 2413, 2419.

jurisdiction of crimes committed by,

2413.

Military commission, authority of, 2.376.

government, 307, 2394

jurisdiction, three kinds of, 2394.

law, 2276, 2308, 2333, 2394, 2395 n.

rule. ASeeWAR; Courts Martial.
Militia, 193, 1563 n., 2275, 2278, 2281,

2287,2290,2294,2311,2317,2319,2330.

Congress, authority over, 2287, 2291.

President, authority over, 2287, 2291.

Milk, regulating sale of, 836.

Mill Acts, 702, 896, 898, 1008, 1011 n.,

1013, 1227.

Ministerial duty, 107, 198.

Missouri, Const, of, 1446, 1453, 1466 n.

Money, 2197-2273, 2199, 2207, 2215, 2222,

2237, 2254 n., 2255, 2267 n.

not always legal tender, 2270.

paper, 1587, 1598.

See Legal Tender.
Monopolies, 15, 517, 531 n., 536, 541 n.,

1091, 2187.

Montesquieu, 6, 83

L'Esprit des Loh, quoted, 2, 3.

Morris, Gouverneur, quoted, 4 n.

Mortgages, taxation of, 1268.

Motives of the legislature, 175.

Municipal bonds, 1541, 1654, 1657, 1660.

indebtedness, power of legislature to

require creation of, 1196.

Muster, 2316.

Nation, Indian, 584, 589, 596.

United States are, 288, 291.

National Banks. See Taxation OF U. S.

Instrumentalitie'5.

Nations, law of, 366, 369. 374.

Natives, 461, 464-467.

Natural gas. See Public Sale.

pipes for, in highway, 1162, 1163.

rights. See Common Right.
Naturalization, 461.

by treaty. 512, 578, 588.

Navigable wafers, 1797, 1931, 19.34 n,,

1935, 1936, 2000.

Navigation, 266, 1720, 1804 1807. 1815,

1819, 1822, 1823, 1884, 1930. 19.34 n.,

1953, 2004. 2008 n.-2013, 2072, 2077,

2149.

See Bridges ; Regulation of Com
MERGE.
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Navy, 2333, 2406.

See Courts Martial; Military,

Necessary and proper, 278-283, 344.

Negroes, 478, 490, 492, 513, 523, 644, 548,

551, 508, 674, 676 n., 1848 n., 1981,

2101.

Neutrals, rights of, 2339.

New Hampshire, Const, of, 55, 214, 415,

416, 1067, 1503.

Jersey, 422.

Orleans, battle of, 2354.

York, Const, of, 431.

North Carolina, 429.

Notes. See Editor's Notes.

Nuisances, 1765, 1771 n., 1894 n.

authorizing, 1081.

declaring thing a, 673, 679, 722, 795,

821, 831 n.

Obligation of Contracts, laws im-

pairing, 1259, 1534-1782, 1553, 1584,

1592, 1602 n., 1653 n.

See Contracts.

OflBcer, military, liability of, to his sub-

ordinate. See Military, Civil Lia-

bilities OF.

Oleomargarine, sale forbidden or regu-

lated, 632, 640, 2173.

Opinions, advisory. See Advisory

Opinions.

Orders of a military superior, how far a

defence, 2277, 241.3, 2419.

Ordinance of 1787, 2006.

local, 1458 n., 1749 n.

Ordinances, local. See Reasonable-

ness.

Original jurisdiction of the Supreme

Court U. S., 107, 196, 201, 302, 310,

316.

package, 1922, 1926, 2036, 2091, 2108,

2111, 2123, 2173, 2184.

See Importation ; Regulation of

Commerce.

Palgrave, English Comrftonwealth,

quoted, 1912 n.

Paper money, 1687, 2198, 2203.

Pardon, legislative power of, 55.

Parliament, power of, 11, 12, 27.

See Legislative Acts; Legislative

Power.
Party-walls, 892.

Passengers, 1816, 1840, 1866, 1961, 1965 n.,

1968, 1981, 2101.

burial of dead, required, 854.

Passengers, returns of, 738,

Patents, 738 n.

PaternaUsm, 943.

Paving assessments, 1304, 1308 n.

Peddling, 1961 n., 2161 n.

Pennsylvania, Const, of, 424.

Persons, under Fourteenth Amendment,
530, 532 n., 545, 1406.

where word covers corporations, 469.

See Fourteenth Amendment.
Physicians. See Medical Men.
Physiocrats, views of, on taxation, 1325 n.

Plumbers, regulation of, 874.

Political view, tax with, 1193.

Pilotage, 1811, 1857, 1868, 1879, 1887.

Police power (so called), '618, 532, 536,

537, 570, 610, 626, 632, 637, 689, 693-

944, 693 n., 698, 706, 709, 715, 720,

727, 730, 731, 732, 735, 742 n., 743,

753, 756, 767, 760, 768, 774, 782, 797,

798, 804, 819. 825, 828, 832, 836, 887,

841, 850, 851, 854, 856, 859, 861, 864,

867 n., 869, 874, 876 n., 880, 882, 890,

892, 893, 899, 901, 905, 910, 912, 917,

918, 923, 929, 936, 945, 1036, 1040,

1078, 1229, 1234 n., 1274, 1275 n.,

1505, 1561, 1552 n., 1700, 1709, 17.33,

1762, 1770, 1771, 1773 n., 1776, 1798,

1824, 1837, 1844, 1848, 1854, 1859,

1863, 1864, 1865 n., 1869, 1899, 1905,

1908, 1916, 1920, 1944 n., 1952 n.,

1967, 1968, 1974, 1980, 2019, 2043,

2058, 2082, 2089, 2093, 2104, 2110,

2118 n., 2119, 2120, 2123, 2138, 2157,

2178, 2180.

See Retroactive Laws.

Police power of Congress, 731, 732, 736,

737 n., 742 n., 758.

Political questions, 195, 196, 201, 252,

308, 377, 379.

rights, fundamental, 449-692.

view, tax with, 1193.

Poor, support of, 1244, 1247 n.

Pope, the, 10-12.

Powers of Congress, implied, 2227, 2241,

2258, 2326.

Post office, 734.

Practice of Legislature. See Legisla-

tive Precedents.

Precedents, in some constitutional ques-

tions, effect of, 1678 n., 1879 n.

Prerogative, 25, 33, 34-37.

See Crown.
President, authority over. See Militia.

right of, to suspend writ of habeas cor-

pus, 2.361.

Presumption, 846.
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Prima facie evidence, 846.

Prisoner of war, who is, 2393.

Private purpose, 990, 991 n., 1018, 1039,

1210, 1213, 1219, 1233, 1240, 1240 n.,

1242, 1256 n., 2234.

See Public Use.

Privileges and immunities. See Citizens.

Prize, right of, 2339, 2395.

Procedure as related to ex post facto laws,

1462, 1516.

to laws impairing obligation of con-

tract8,1462, 1516, 1533, 1558, 1558 n.,

1561, 1595, 1603 n., 1647, 1651 n.,

1654, 1657, 1660, 1<;70.

to retroactive laws, 1515 n., 1517,

1521.

Processions, regulation of, 869.

Prohibition. See Intoxicating Liquors.

Proof, ^ee Burden of Proof.

Property, 531, 532 n., 541 n, 558, 572,

629, 683, 925, 1068, 1078, 1105, 1442,

1708.

<See Eminent Domain; Nuisance; Due
Process of Law ; Contract ; Mili-

tary.

Protection of particular industries, 635.

Public credit. See Credit.

Public law, writers on, familiarity of

makers of our constitutions with,

945.

Public, enemy. See Enemy.
sale of coal and wood by the, 905, 910,

911.

education by the, 910.

gas and electricity by the, 901.

grain by the, 909.

natural gas by the, 912, 1165.

water by the, 904.

use, 747, 808, 807, 893, 901, 906, 912,

990, 991 n , 1004, 1007, 1011 n., 1014,

1018-1024, 1025 n., 1036, 1165, 1190 n.,

1200, 1210, 1213, 1219, 1233, 1234 n.,

1240, 1240 n , 1242, 1249, 1256 n.

test of, 903, 904, 907, 910, 911, 916,

916 n., 1036, 1225, 1231.

who to determine, 1190 n.

See Private Purpose.
Pufendorf, quoted, 947.

Pullman cars, 21.30.

Purpose. See Public Use.
Pursuit of happiness, 536, 6.30, 932.

Qualifications for Office, 1448, 1456.

See Ex Post Facto Law.
Quarantine laws, 1810, 1847, 1857, 2040,

2087.

Railroads, separation of races on, 576 n.

State or municipal aid to, 1247, 1256 n.

See Regulation of Corporations.
Rates. 6'ee Charges.
Ratification by legislature of acts of

military olficers, 2402.

Reason. See Common Right.

Reasonable charges, 665, 667, 668 n., 671,

672, 751.

doubt as to constitutionality, 140, 145,

155, 155 n., 174, 175 n., 942.

See Administrative Rule.
laws, 386.

Reasonableness of legislative acts, 672,

751, 857, 1190 n., 12«4, 1749, 1749 n.

local ordinances, 673, 859, 864.

Rebellion, war of the, 302, 523.

beginning and end of, 2353, 2405.

See Civil War.
Reconstruction, 307.

Referendum, the constituting, 55.

Regulation, 1812, 1849.

See Bridges; Highways; Procedure.
of auctions, 1989.

of bicycles, 867 n.

care of children, ^ee Children.

charges. See Charges.

commerce, 1270.

See Commerce.
corporations, 576 n., 646, 660, 673 n.,

684, 687, 706, 797, 850, 851, 854, 85a
1279, 1552 n., 1693, 1733, 1736, 1737,

1745, 1762, 1773, 1953, 1975, 2045,

2068, 2075 n., 2139.

cranberries, 895.

of dealing in bottles. See Bottles.
divorce, 1514.

fish, 893, 899.

Foreign commerce, 178.3-2191.

See Commerce.
ganne, 817.

ground squirrels, 859.

highways, 104-5.

hours of labor, 917.

industry generally, 923, 936.

interest on money, l.'iOS, 1588, 1594.

intoxicating liquors. 876 n.

Spc Intoxicating Liquors.
laundries. See Laundries.
manufactories, 918,923.

of medical men, 876.

mode of holding property, 880, 882.

party-walls, 892.

plumbers, 874.

processions, 869.

right to contract, 917, 918, 923 n., 928 n.

929.
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Regulation, rights of persons under a
disability, 880, 888.

sale of food, 2112, 2118 n., 2119, 2173.

sale of milk. See Milk.
steam engines, 8(54.

truck stores, 928 n., 929, 937, 944 n.

Religious tests, 1457.

Remedies. See Pkocedure.
Removal of cases to I'ederal Courts, 130,

317, 543.

Repealing charters, 1^42, 1644.

Retroactive laws, 1433-1453, 1498, 1501,

1505, 1507 n., 1508, 1511, 1513, 1515 n.,

1517, 1523, 1524 n., 1526 n., 1528-

1529, 1530, 1532, 1620.

Retrospective laws. See Retroactive.
Revolution, The English, 29 n.

Rhode Island, Constitution of, 254, 1507 n.

Rigiits of man, 1, 30.

See Common Right.
Riot, 2282.

Rural servitudes, 1164, 1167 n.

Sale of Land, 880, 882.

See Legislation.
Schools, separate, 674, 576 n.

Seashore, 699, 702.

Secession, 304.

War of, 523.

See Rebellion.

Seed grain, statutes to furnish, 1242,

1247 n.

Separate accommodations by carriers,

1981, 2101, 2103 n.

See Negroes.

Separation of races in schools, cars, etc.,

568, 574, 576 n.

Ship Money, 17-20.

Ships, taxation of, 1327, 1333 n.

Sidewalks, 825, 828, 830 n., 831, 1.309.

Single tax system, constitutionality of,

1191-1194.

Situs. See Locality.

Slaughter houses, 516, 537.

Slavery, 305, 473, 476, 480, 496, 509, 522,

563, 5fi5.

power of Congress over, 486, 491. 492.

Slaves, civil status of, 473, 480, 505, 513,

1810, 1815, 1848 n., 1850, 1904, 1368,

2333.

effect of bringing into free States, 480,

490, 496.

political status of, 472, 505.

Social compact. See Compact.

Soldiers, 6.

civil liabilities of. See Military.

crimes by, jurisdiction. See Military.

Soldiers, who are, 2305.

Somerset Case, 500, 501 n.

South Carolina, Const, of, 418, 419.

Sovereignty, 3, 195, 212-213, 231, 244,

249, 250, 273, 288, 321.

of the States, 1867.

Sovereignty, territorial, 1912 n.

tribal, 1912 n.

Special assessments. See Assessment;
Local Assessments.

Specie contracts, 2215, 2222 n., 2225.

Specific performance, 2222.

Spirit of the Constitution, 1586.

Squirrels, ground, regulation of, 859.

Star Chamber, The, 8.

States. See Public Citizen ; Seces-
sion ; United States ; Habeas
Corpus.

banks, taxation of, 1.334. See Banks.
decisions, effect of on Federal courts.

See Federal Rules.
legislature, difference between powers

of and those of Congress, 1196, 1256 n.

power of suing, 1558, 1558 n., 1561,

1664, 1675.

laws of in other States, 457, 483; 1261.

whether may be sued by their own
citizens or those of other countries

and States, 289, 293, 298, 315.

taxation of instrumentalities of. See

Taxation.
Status of persons, 480, 499.

Statute of frauds, 1594.

Stay laws, 1645, 1652 n.

Steamboats, introduction of, 1794, 1799,

1819, 1822.

regulation of, 1981, 2101.

Steam engines, regulation of, 864.

railways on highway, 1095, 1100, 1107-

1111, 1115, 1119, 1137, 1160.

Stock, taxation of, 1267 n.

Story, Com. Const
,
quoted, 2197 n.

Streets. See Highways.
cleaning required, 832.

See Sidewalks.

compensation for use of, 1279.

Stubbs, Const. Hist. Eng., quoted, 10.

Submerged lands, 1778.

Succession. See Taxation.

Suffrage, relation of to citizenship, 462,

511.

to Fifteenth Amendment, 462, 524,

551.

right of under Fourteenth Amendment,

459.

Suing a State. See State.

Summary procedure. See Taxation.
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Suspension of judicial proceedings in time

of war, 2358.

writ of habeas corpus in time of war,

2361.

Taking Property, 1068, 1078.

See Damage ; Eminent Domain.
Taxation, 600, 615, 649, 654. 684, 737 n.,

759, 826, 833, 901, 907, 912, 964, 1172,

1190-1431, 1191, 1194, 1196, 1197,

1201 n., 1203, 1209, 1212, 1218, 1224,

1234 n., 1235, 1240 n., 1242, 1247,

1256 n., 1258, 1266 n., 1268, 1271, 1274,

1276, 1279, 1286, 1293 n., 1295 n.,

1296, 1302, 1302 n., 1304, 1307 n., 1308,

1310, 1315, 1321, 1327, 1333 n., 1334,

1340, 1346, 1351 n., 1352, 1357, 1358,

1358 n., 1363 n., 1364, 1369, 1375,

1378, 1383, 1390, 1394, 1397, 1399,

1407, 1410, 1412, 1415 n., 1416, 1419,

1422, 1523, 1526, 1531, 1623, 1656,

1657, 1660, 1664, 167.3, 1676 n., 1678,

1682 n.. 1684, 1690, 1741, 175.3, 1772,

1808, 1826, 1836, 1871, 1920, 1922,

1938, 1945, 1950, 1953, 1957, 1989,

2013, 2022, 2028, 2033, 2038, 2056,

2062 n., 2063, 2095, 2098, 2130, 2134,

2135, 2139, 2142 n., 2143, 2156.

of commerce itself, 2097, 2112 n., 2137,

2159.

of " commodities " in Mass., 1416, 1419,

1422.

-See Collateral Inheritance.

of contracts, 1347, 1351 n., 1-357, 1363 n.

of corporations, 1261, 1279.

of debts, not valid except to creditor,

1261, 1270.

direct, 1315, 1321, 1325 n., 1375.

double, 1271 n.

eminent domain compared with, 902,

1226, 1255, 1286, 1306.

excise, 1410, 1416, 1419, 1422.

exemption from, 1190, 1191, 1192, 119-3,

1218, 1223 n., 1311, 1428. 1561, 1623,

1656, 1673, 1676 n., 1678, 1682 n.,

1684, 1690, 175-3, 1772, 2111 n.

of exports for purposes of revenue,

2037.

great scope of, 1190, 1199, 12-39, 1240,

1254, 1286 n., 1287, 1-3-39, 1340.

of gross receipts, 2142 n.

of income, 1321.

limited to property within the juris-

diction, 1261, 1267.

of mortgages, 1271 n.

of national banks, 1268, 1358.

procedure in, 603, 652, 1203.

Taxation of railroads, in aid of, 1238, 1247,

1256 n.

of salary of State officers by United

States, 1378.

of salary of United States oflScers by
State, 1352.

of State banks, 1334, 1340, 1340 n.,

1346, 1351 n., 1352, 1357.

of States, instrumentalities of, 1375,

1378.

of succession to property, 1271, 1422.

of tonnage, 1327, 1333 n.

See Taxation.

of travel between States, 1364, 1529.

of U. S. bank, 1340.

instrumentalities, 1352, 1358, 1358 n.,

1-363 n., 1369, 1383, 1390, 1394, 1397,

1398 n., 1399.

Telegraph poles on highway, 1133, 1145,

1147, 1149, 1156, 1279.

Telegraphs, regulation of, 1279, 1985,

1989 n., 2095.

Territories, citizens of, 349.

power of Congress over, 350, 351,

354 n.-357, 358-366, 737.

slavery in, 486, 491, 492.

Thirteenth Amendment, 509, 521, 56-3,

571.

Tobacco, inspection of, 2120.

manufacturing in tenement house for-

bidden, 627.

Tonnage duty, 1327-13-34, 1882, 2042.

See Taxation.
Towns. See Public.

Trade with enemy. See Enemy.
marks. Federal regulation of, 1993,

1997 n.

Travel. See Taxation ; Travel.
Treaty, may be abolished by later Act of

Congress, 378.

with China, 863.

Indians, 583, 589, 1561.

Treaty-making power, 87-88.

great scope of, 373 n.

Trout. See Fish.

Trusts, 2185.

Turnpikes, 1551, 1639, 1641 n.

Unconstitutionality of Legislation,
effect of, 175.

partial, 174.

of legislative and executive acts, not

to be passed on by courts unneces-

sarily, 172.998.

See Administrative Rules ; Construc-
tion ; Reasonable Doubt ; Early
Cases; Executive Acts; Legi3-
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LATivE Acts ; Legislative Power ;

JcDiciAL Power; Original Juris-

diction ; Editor's Notes.

Uniformity. See Rbgulation of Com-

merce.

United States. See Citizen of U. S. ;

Exclusive Power ; Federal Gov-

ernment ; Regulation of Com-

merce.
Articles of Confederation, 400.

Citizens of. See Citizens.

Constitution, 64, 207-212, 405.

amendments, 411.

application of, to aliens in U. S., 374.

application of, to District ofColumbia

and Territories, 358-363, 364.

to foreign countries, 366.

nature of, 173, 267-270, 274, 288,

304, 319, 325, 332, 1792.

courts of, appellate jurisdiction of, 125,

285.

jurisdiction of, 379 n.

as turning on citizenship, 348-350.

removal from State courts to, 130.

early amendments, 2150 n.

relation of, to the States, 123, 143-

144, 266, 285, 302, 310, 317, 326,

335, 549, 959, 961, 1366, 2296, 2299.

judicial power of, 285, 292, 810, 317,

322, 379, 379 n.

jurisdiction of, 266-379, 1810.

concurrent or exclusive, 268-269,

270 n., 383.

as to election of Federal officials, 326.

paramount, 268, 270, 286, 288, 291,

319, 326, 344, 376, 2158.

plenary, 270, 275, 277, 288, 291, 319,

344, '376.

power of executive of, 340.

State to tax instrumentalities of,

1340. 1346, 1351 n., 1352, 1357,

1358 n., 1363 n., 1369, 1383, 1390,

1394, 1397, 1399.

Urban servitudes, 1164, 1167 n.

Usury. See Regulation of Interest.

Valuation, a legislative question,

Vane, Sir Henry, quoted, 23-25.

Vattel, quoted, 951.

Vermont, Const, of, 426 n.

Vested rights, 1441, 1445, 1449,

1523, 1524 n., 1526, 1552 n.,

1632.

Virginia, Const, of, 421.

Voting. See Suffrage.

1199.

1500,

1621,

War, 302, 2230, 2274, 2279, 2287, 2290,

2294, 2299, 2305, 2316, 2333, 2339,

235.3, 2854, 2361, 2376, 2395, 2402,

2406, 2409, 2413.

A^ee Martial Law ; Military Govern-
ment; Rebellion.

laws of, 68.

powers of Congress as to, 1790, 1805.

of the Rebellion, beginning of, 2353.

end of, 2353.

Water pipes. See Gas Pipes.

rights, 979.

Weaver's contracts, regulated, 918.

Weights and measures, 2192, 2195 n.

whether U. S. power concurrent or ex-

clusive, 2195 n.

White persons. See Negroes.
Wilson Bill, 2123, 2190 n.

Winthrop, Military law, quoted, 2338 n.,

2374 n., 2395 n.

Witnesses, 1517.

Women under Fourteenth amendment,
459.

Wood and coal. See Public, Sale by.
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