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1. Notice is hereby given of the insti¬ 
tution of an inquiry into commercial tel¬ 
evision network practices and policies 
regarding the acquisition and distribu¬ 
tion of television programming. Almost 
two decades have elapsed since the Com¬ 
mission completed ite last overall study 
of network practices,^ Developments in 
recent years suggest that a new inquiry 
is warranted. 

2. This inquiry will encompass a num¬ 
ber of subjects surrounding the matter 
of alleged dominance of the nation’s 
commercial television industry by the 
three major commercial networks, but 
will focus most specifically on the rela¬ 
tionship between these networks and 
their affiliated stations. In this regard, 
the Commission has consistently em¬ 
phasized that it is the individual licensee 
who has the right and the responsibility 
to program his station; 
• » * the Commission in administering the 
Act and the Courts in interpreting it, have 
consistently maintained that responsibility 
for the selection and presentation of broad¬ 
cast material ultimately devolves upon the 
individual station licensee and that fulfill¬ 
ment of such responsibility requires the free 
exercise of his independent Judgment. En 
Banc Programming Policy Report, 20 R.R. 
1901, 1911 (1960). 

It is clear, furthermore, that this respon¬ 
sibility for the independent exercise of 
programming judgment cannot be dele¬ 
gated to a network or to any other entity 
or individual.’ Accordingly, we propose 
to carefully examine whether particular 
network practices may improperly com¬ 
promise or restrict the programming dis¬ 
cretion of the broadcast station licensee. 

3. In giving propier consideration to 
this question, it is not possible to limit 
our inquiry simply to an examination of 
the contractual relations which exist di¬ 
rectly between a network and its affil¬ 
iated stations. The networks play a cen¬ 
tral role in our commercial television 
industry and their activities have a direct 
bearing on the entire market relating to 
the production and distribution of tele¬ 
vision entertainment programming. Sta- 

' Between 1955 and 1957, a special network 
study staff conducted a broad-ranging in¬ 
quiry into network practices. This study re¬ 
sulted in the release of the "Barrow Report.” 
Network Broadcasting, H. Rep. No. 1297, 85th 
Cong., 2nd Sess. (1958). (Hereinafter cited 
as the “Barrow Report.”) 

= As also stated in the Programming Policy 
Repmrt (20 R.R. 1901, 1914), the broadcaster 
is obligated to provide programming to meet 
the needs and interests of his local commu¬ 
nity and this "is a duty personal to the li¬ 
censee and may not be avoided by delegation 
of responsibility to others.” See also Broad- 
ca.st Licensees and Public Agreement, 57 PCC 
2d 42. 49-51 (1975). 

tion discretion can be meaningful and 
effectively exercise only in circumstances 
where this market is in a healthy, com¬ 
petitive state and is in a position to offer 
alternative sources of programming. For 
this reason, our inquiry will encompass 
the question of whether the networks 
have maintained anticompetitive policies 
which imduly restrict the development of 
other programming sources. 

Preliminary Observations 

4. This study is prompted, in part, by 
a rulemaking petition brought before us 
by Westinghouse Broadcasting Company, 
Inc. (RM-2749) and by allegations con¬ 
tained in antitrust complaints which the 
Department of Justice filed against the 
networks in the Central District of Cali¬ 
fornia.’ The Westinghouse petition called 
for a "comprehensive inquiry and rule- 
making proceeding to review the chang¬ 
ing role and function of the three na¬ 
tional television networks.” Westing¬ 
house Petition in RM-2749, September 3, 
1976, p. 1. The Justice Department filed 
comments in support of this petition but, 
in a supplemental letter, emphasized 
that its comments “should not be con¬ 
strued as suggesting that the inquiry en¬ 
compass those Issues now being litigated 
in the Federal District Court in Califor¬ 
nia,” and that neither this letter nor the 
Department’s formal comments were in¬ 
tended “to preclude either the Commis¬ 
sion or the Department of Justice fr(»n 
taking any action consistent with its re¬ 
spective responsibilities.” Letter from the 
Honorable Donald I. Baker, Assistant 
Attorney General, Antitrust Division, 
December 3, 1976, pp. 1 and 2. 

5. We would like to make it clear that, 
in instituting the present inquiry, we 
have neither the power nor the desire to 
foreclose the Department in its antitrust 
action. While it is inevidentable that 
thorough inquiry into network practices 
will encompass many of the questions 
raised in the antitrust suit, we do not 
believe that our Inquiry should in any 
way preclude the Department from pros¬ 
ecuting its case or from arranging an 
appropriate settlement. See United 
States V. Radio Corporation of America, 
358 U S. 334 (1958). In concurrently ex¬ 
amining similar issues, the Department 
of Justice has a direct responsibility for 
the enforcement of the Sherman Act, 

•whereas the Commission’s inquiry will 
focus on public interest questions affect¬ 
ing communications policy pursuant to 
our responsibilities under the Communi¬ 
cations Act of 1934. In this connection, 
we note that in mid-November 1976 a 
proposed consent decree was agreed to 
by the Department and by NBC in one of 
the three antitrust actions mentioned 
(Case No. 74-3601—^RJK), and is now 
pending before the Federal District Judge 
handling the case. See 41 Fed. Reg. 51991 
(November 24, 1976). This is discussed 

• United States v. American Broadcasting 
Companies, Inc., Civil Action No. 74-3600— 
RJK (C.D. Cal.); United States v. CBS Inc., 
CivU Action No. 74-3599—RJK (C.D. Cal.); 
United States v. National Broadcasting Com¬ 
pany. Inc., Civil Action No. 74-3601—RJK 
(C D. Cal.). 

below, in connection with the general 
subject of network-producer relation¬ 
ships. 

6. In the discussion of specific topics 
below, there is extensive reference to 
allegations raised in the Westinghouse 
petition, statements in response to that 
petition filed by public interest groups 
and other parties, the Department of Jus¬ 
tice antitrust complaints, and the pro¬ 
posed NBC consent decree. The networks 
vigorously oppose most of these allega¬ 
tions, as to their relevance and material¬ 
ity and in some cases their accuracy. 
They also advance counter-arguments, 
both in respects mentioned below and 
otherwise. We have carefully considered 
the networks’ positions, just as we have 
carefully noted assertions made by West¬ 
inghouse, the Department of Justice, and 
public interest groups. Given the net¬ 
works’ highly important role in the com¬ 
mercial television industry, allegations 
regarding abuses of power, and the lapse 
of 20 years since the last overall network 
study and investigation, we believe that 
this Inquiry is appropriate at the present 
time. TTiis is true not only in connection 
with' consideration of possible Commis¬ 
sion regulation by rule or adjudication, 
but also in connection with possible leg¬ 
islative recommendations to Congress. 
The Commission hastens to point out, 
however, that we have not reached any 
conclusions, even of a tentative nature, 
regarding these issues discussed below. 
What we contemplate at this time is 
solely a fact gathering inquiry designed 
to provide the Commission with infor¬ 
mation necessary to a thorough under¬ 
standing of television networking. 

7. The Commission is, of course, cog¬ 
nizant of the'vital contributions which 
the networks have made to the develop¬ 
ment ' of the television medium. As 
pointed out in the 1960 Program Policy 
Statement, supra, (20 R.R. 1914): 

The programs provided first by "chains” 
of stations and then by networks has always 
been recognized by this Commission as of 
great value to the station licensee in provid¬ 
ing a well-rounded community service. The 
importance of network programs need not be 
reemphasized as they have constituted an 
integral part of the well-rounded program 
service provided by the broadcast business in 
most communities. 

While it is certainly not our intention 
to adopt any regulatory measures which 
would impair the ability of the networks 
to serve the public interest, we must as¬ 
sure ourselves that the networks are not 
engaging in practices which might un¬ 
duly encroach on the discretion of our 
licensees, or unnecessarily restrict the 
development of new sources of televi¬ 
sion programming. 

8. As a matter of convenience, this 
Notice has been divided into three sec¬ 
tions. (1) background on the role of the 
networks: (2) questions concerning the 
relationship between networks and then- 
affiliated stations; and (3) questions con¬ 
cerning the relationships between the 
networks and program producers and 
suppliers. It is obvious, of course, that 
the categories of questions concerning 
network-affiliate relations and network- 
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program supplier relations are far from 
being mutually exclusive. Developments 
in one area can and generally do impact 
on the other. Nevertheless, we believe 
that this division of questions will be use¬ 
ful for the piirposes of discussion and in¬ 
quiry. Commenting parties should be 
careful, however, to keep in mind the 
fact that to a very large extent these 
categories are inextricably Intertwined. 
The fact that we are studying various 
particular aspects of commercial televi¬ 
sion broadcasting does not mean that 
these are viewed as problem areas. It 
simply means that information pertain¬ 
ing to these activities is indispensable to 
a thorough understanding of network 
practices. In this regard, our inquiry ad¬ 
dresses the Identification of problems, 
not the consideration of possible reme¬ 
dies for any abuses that may be 
identified. 

Bactcgrotjnd; The Role of the 

Networks 

9. Ever since the demise of the Du¬ 
mont Network in the mid-1950’s, there 
have been only three “national” tele¬ 
vision networks: the American Broad¬ 
casting Companies, Inc. (ABC), Colum¬ 
bia Broadcasting System, Inc. (CBS) 
and National Broadcasting Company, 
Inc. (NBC). Recent years have witnessed 
tile develcmment of a number of special¬ 
ized networks offering sports or movies, 
but the pre-eminent position of the three 
national networks remains imchallenged. 
Their aflUiates number well over 75% of 
all U.S. commercial television stations 
(approximately 600 out of slightly more 
than 700) and, outside the major mar¬ 
kets, network aMlatlon is virtually in¬ 
dispensable to successful station opera¬ 
tions.* As discussed below, it appears that 
about sixty percent of the broadcast pro¬ 
grams currently presented by affiliates 
are supplied directly by their network. 
In addition to their ability to reach 
nearly all American households through 
their affiliated stations, all three net¬ 
works own VHF stations in each of the 
nation’s three largest television markets 
(New York, Los Angeles and Chicago), 
and two in other major markets (ABC, 
Detroit and San Francisco, the 6th and 
7th markets; CBS. Philadelphia and St. 
Louis, the 4th and 12th markets; and 
NBC, Cleveland and Washington, the 
8th and 9th markets). Each of these 
5-station “owned and operated” (O and 
O) groups reaches about 22 percent of 
the n.S. audience.* The networks are stc- 
tlvely Involved as brokers or middlemen 
connecting the program producers and 
national advertisers with local stations 
and their viewers. It is, therefore, not 
surprising that the networks play a very 
important role in the development, se¬ 

* There are only ten commercial Independ¬ 
ent stations (in the conterminous tl.S.) out¬ 

side the top 50 markets. 

»In terms of “ADI households” (households 
located in the market stations’ “area of domi¬ 
nant Influence”) the flgure was 22.82% for 

ABC, 22.76% for CBS and 21.91% for NBC. 
See Broadcasting yearbook 1976, p. B-80, 
American Research Bureau (ARB) estimates 

for 1975-76. 

lection, and distribution of television 
programming. 

10. This role, with respect to program 
development and selectimi, has not re¬ 
mained unchanged. Twen^ years ago. 
more than half of the programs carried 
by the networks were either produced 
or purchased by major advertisers who 
acquired the necessary amoimt of net¬ 
work time to broadcast their programs. 
Today, for a variety of economic reasons, 
virtually all regularly scheduled network 
programs are either obtained by the net¬ 
works directly from an independent pro¬ 
ducer or produced by themselves. With 
this development, the ability to deter¬ 
mine what types of television program¬ 
ming will be made available to the 
American public has largely shifted from 
the advertising commimity to the net¬ 
works. 

11. This change is largely attributable 
to increases in the costs of producing 
programming as well as the costs of net¬ 
work advertising time. Between 1960 and 
1976, the average cost of a single half- 
hour episode of a new prime-time pro¬ 
gram increased by about 237 percent 
from nearly $49.(i00 to approximately 
$165,000.* Network program expenditures 
refiected this trend, rising from $376,- 
948,000 in 1960 to $1,273,241,000 in 1975, 
an increase of 238 percent. The average 
cost of a thirty-second network TV ad¬ 
vertising spot rose by 153 percent during 
the same period. Cost increases have also 
been accompanied by a general recogni¬ 
tion that shorter commercial messages 
are, for the most part, more cost effec¬ 
tive than longer TV advertisements. 
That is, a 20 or 30-second spot, in many 
instances, is thought to be as nearly 
effective as a 60-second spot besides 
being less expensive. Given these devel¬ 
opments, it is not surprising that adver¬ 
tisers have become increasingly inclined 
to spread their commercials over a larger 
niunber of programs. Consequently, they 
no longer produce their own regularly 

'scheduled programming but, rather, pur¬ 
chase a number of commercial spots 
which are usually placed in a variety of 
programs. While this development has 
shifted almost exclusive control over the 
development and selection of programs 
to the networks, it has also permitted 
more businesses, particularly smaller 
ones, to use television as an advertising 
medium. 

12. Network control over access to the 
medium has also coincided with rather 
extraordinary increases in profits. Be¬ 
tween 1960 and 1975, total combined net¬ 
work expenditures rose from $461 million 
to $1,465 million, for an average annual 
increase of 13.6 percent. Total net broad¬ 
cast revenues, on the other hand, in¬ 
creased more rapidly; from $495 million 
in 1960 to $1,673 million in 1975, which 
was equivalent ti> an average annual in¬ 
crease of 15 percent. Net income (total 

• The average cost of a prime time network 
episode was obtained from Arthur D. Little. 
Television Program Production, Procurement, 

Distribution and Scheduling, (April 21,1969) 
p. 41. Production costs are based on individ¬ 

ual program production fees published in 
Variety, September 15,1976, pp. 50-54. 

combined profits before taxes) earned by 
the networks has risen at an annual 
rate of 32 percent; increasing from $33.6 
million in 1960 to $208 million in 1975. 
According to the Internal Revenue 
Service, pretax profits accruing to all 
businesses in the United States increased 
at an average anual rate of approxi¬ 
mately 12 percent between 1960 and 
1974." 

13. Westinghouse alleges that in¬ 
creases m network profits have partially 
resulted from expanded program sched¬ 
ules and r^tive reductions in station 
compensation payments. It is stated that 
between 1960 and 1976 the networks in¬ 
creased the length of their program 
schedules from 434 to 516 half-hours, or 
by 19 percent.* It is further argued that 
these increases occurred at the expense 
of local station time which has declined 
by 25 percent since 1960. Additionally, 
Westinghouse maintains that network 
programming currently occupies up to 
two-thirds of the available timc' on af¬ 
filiated stations. The networks, it is 
claimed, have also reduced the propor¬ 
tion of their total revenues devoted to 
statlcm compensation which, of course, 
has also enhtmoed their profits. Westing¬ 
house further maintains tiiat between 
1964 and 1975, station payments as a 
percait of network revenues declined 
from 23.1 to 13.4 percent. Similarly, it is 
contended that station compensation 
payments as a percent of station receipts 
decreased from 19.8 to 10.7 percent dur¬ 
ing the same period. It is suggested that 
these and related develcmments have ad¬ 
versely affected the ability of affiliated 
stations to meet their pubUc service re¬ 
sponsibilities. 

14. When the allegatimis of Westing¬ 
house and other parties are considered 
against this background of significant 
change in the commercial television in¬ 
dustry, it appears that an inquiry is war¬ 
ranted. In order to protect the interest 
of the public in receiving the best possible 
programming service, the Commission 
must take a careful look at the question 
of whether the networks may have en¬ 
gaged in conduct which hampers the in¬ 
dependent judgment of the affiliated 
station, and which restricts effective 
competition in the programming mar¬ 
ket. 

Network-Affiliate Relations 

15. In the paragraphs which follow, 
we will briefiy discuss three areas of net- 
work-affiliate relationships which ap¬ 
pear to be particularly pertinent in con¬ 
nection with this inquiry, and as to 
which comments are specifically invited, 
although, of course, parties may w’ish to 
discuss others. 'These are: (1) clear¬ 
ance of network programming and the 

T According to the Statistics Division of 

the Internal Revenue Service, net income 
earned by proprietorships, partnerships and 

corporations Increased from $79,809 million 
in 1960 to $225,120 million in 1974. Statistics 

are not available for 1975. 
• “Clearance” of network programs by af¬ 

filiate stations is usually very high; ABC 

shows it as 95% or more for prime time and 

Monday-Priday daytime programming 

(though less in other parts of the week!. 
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expansion of network program sched¬ 
ules, (2) previewing of network programr 
ming by affiliated stations, and (3) the 
relationship between station compensa¬ 
tion plans and the independence of af¬ 
filiate stations. While we are confident 
that larger licensees will supply com¬ 
ments, we particularly urge affiliates in 
smaller markets and independent sta¬ 
tions to provide us with their views. With 
respect to each of these matters, we 
would hope that commenting parties will 
support their arguments, as completely 
as is possible, with relevant statistics and 
other factual information. This will fa¬ 
cilitate our assessment of the merits of 
these arguments as well as assist the 
staff in its fact-finding efforts. 

16. Clearance of Network Programs 
and the Expansion of Network Schedules. 
Westinghouse has estimated that, in 
1960, network schedules filled only about 
one-half of the total hours broadcast by 
affiliate stationss, but that today network 
programs occupy approximately two 
thirds of these hours. It is argued that 
this increase has caused a corresponding 
decrease in the opportunities for inde¬ 
pendent programming decisions by sta¬ 
tion licensees. Implicit in this argument 
is an assumption that affiliated stations 
really do not wish to clear additional 
network programming, but that circum¬ 
stances compel them to accept these pro¬ 
grams ahyway. In response to these 
claims, the netwOTks argue that the over¬ 
all figures on network program expan¬ 
sion are misleading and that regardless 
of the amount of increase, affiliates have 
supported and benefited from the addi¬ 
tional programs.* We specifically invite 
comments on the extent to which such 
clearances are other than voluntary and 
the nature of any contractual provisions 
or other economic relationships which 
might serve to undermine the independ¬ 
ent judgment of the station licensee.” 

17. In addition, we seek comments on 
the likelihood of further expansion of 
network schedules and whether this 
would impact on the financial perform¬ 
ance of local stations as well as their 
ability to serve the interests of the local 

•It is further argued that these increases 
are largely attributable to ABC which ac¬ 
counted for more than half of the overall 
expansion of combined network schedules 
since 1960. Moreover, the networks maintain 
that the expansion was part of a “long proc¬ 
ess of building ABC into a fully competitive 
network.” CBS and NBC, on the other hand, 
only expanded their schedules by 9 and 5 
percent, respectively. Furthermore, the new 
network material has largely been late night, 
early morning (cleared, ABC and CBS note, 
by only about 80 percent of their affiliates) 
and weekend sports programming which has 
meant increased station compensation and/ 
or made possible station broadcasts at times 
when the affiliates were previously off the 
air. 

’• Westinghouse has also suggested that 
the lack of joint efforts by affiliates in deal¬ 
ing with their network with respect to pro¬ 
gram clearances and other matters may have 
Impeded their ability to serve the public. 
Some parties may wish to comment on the 
need for, legality, and propriety of such joint 
efforts. 

community.” We invite additional com¬ 
ments regarding any relationships be¬ 
tween the length of network schedules, 
and the supply and demand for syndi¬ 
cated programming, particularly first- 
run material, available to affiliated and 
independent stations. With regard to the 
latter questions, we have noted various 
reports indicating that the networks, at 
some time in the near future, may in¬ 
crease the total amount of available com¬ 
mercial minutes per hour in prime time. 
We ask for comments on whether this 
would significantly impede the develop¬ 
ment of additional networks, specialized 
networks, and other ssmdicated program 
offerings in competition with network 
programming. 

18. Previewing of Network Programs by 
Affiliate Stations. Westinghouse has also 
alleged that the networks do not afford 
affiliated stations a reasonable oppor¬ 
tunity to review network programming 
before it is shown to local audiences, 
thereby making it difficult for station 
licensees to exercise independent judg¬ 
ment concerning the suitability of par¬ 
ticular episodes for their communities. 
With regard to this issue, it is suggested 
that audiences will become confused or 
angered if a program is cancelled after 
it has been promoted over-the-air or has 
been published as part of an announced 
program listing. Westinghouse contends 
that prescreenijig opportunities are com¬ 
monly delayed until after this promo¬ 
tional material has been provided to the 
public. Network comments in response to 
the Westinghouse petition contain ex¬ 
tensive descriptions of present (in the 
case of NBC, recently amended) proce¬ 
dures for informing affiliates hi advance 
of network program content, procedures 
which the networks claim are “ade¬ 
quate.”” We invite comments on the 

“ With regard to this specific question, 
Westinghouse has estimated that an expan¬ 
sion of network news to one hour would cost 
affiliate stations a total of $75 million an¬ 
nually and would increase total network, in¬ 
come (including 0 and O’s) to 60 percent of 
all industry income. 

“All three networks provide affiliates with 
written materials summarizing future pro¬ 
grams. Policies on allowing actual previews of 
programs are: ABC—up to 16 hours per week 
(9 on the average). Including all programs 
which carry a parental guidance advisory; 
CBS—no hour per week figures, but provides 
programs of particular interest “virtually on 
a daily basis” and theatrical movies approxi¬ 
mately 4 weeks in advance where practical; 
NBC—up to 20 hours per week (series epi¬ 
sodes, theatrical and made-for-televislon 
movies, specials), programs with parental 
guidance adivsories and any available pro¬ 
gram requested by in affiliate ABC and NBC 
both refer to their program standards de¬ 
partments as one way of insuring that pro¬ 
gram^ are “acceptable” to affiliates (although 
Westingthouse points out that licensees must 
determine acceptability based on local, not 
national standards). Other network policies 
in this area include showing pilot programs 
to affiliates at annual meetings and during 
the preceding season and permitting affiliates 
to invite newspaper television critics to pre¬ 
views. Finally, it is said that there are practi¬ 
cal problems in providing affiliates with pro¬ 
grams 4 weeks in advance, as Westinghouse 
reqeusts—^production schedules and editing, 
MPAA classifications and dealing with the 
creative community. 

nature and adequacy of the information 
which is presently provided to affiliates 
concerning up-coming programs, and the 
extent to which improvements may be 
needed so as to allow the effective exer¬ 
cise of licensee dlscretirai. We also invite 
comments on the cost and inconvenience 
which may be associated with the pro¬ 
vision of additional, or more timely, pro¬ 
gram information. Finally, we encourage 
comments regarding the extent to which 
affiliates currently prescreen network 
programs as well as their willingness to 
make use of additional prescreening op¬ 
portunities if made available. 

19. Station Compensation Plans. 
Traditionally, the networks have paid 
their affiliated stations for clearing net¬ 
work programming, or more precisely, 
for clearing the network commercials 
which are associated with that program¬ 
ming. While the methods used to deter¬ 
mine these payments are rather com¬ 
plicated, they are directly related to the 
size of a station’s audience and constitute 
an important ingredient contributing to 
the financial health of affiliated stations. 
While the Commission is not concerned 
with the earnings of stations per se, we 
do become interested when financial ar¬ 
rangements detract from the ability of 
these stations to live up to their respon¬ 
sibilities as public trustees. In 1963, for 
example, we found that a proposed CBS 
compensation plan would discourage af¬ 
filiates from rejecting network programs 
which they believed to be unsatisfactory 
or contrary to the public interest. CBS 
Network Compensation Plan, 24 R.R. 
520a; 1 RR 2d 696 (1963). In this in¬ 
stance, the Commission stated that: 

Any graduated payment plan wherein the 
average hourly rat© of compensation varies 
greatly with or is heavily influenced by the 
number of hours taken and which as a prac¬ 
tical matter, requires an affiliate to take the 
majority of its programs from the same net¬ 
work without regard to the merits of the 
programming offered. Is barred by our rules. 

Id. at 698.” We invite comments on the 
extent to'which tiie networks’ present 
compensation plans are consistent with 
this principle. These contracts variously 
call for affiliates to carry up to an equiv¬ 
alent of 24 hours of prime time pro¬ 
gramming per month without compensa¬ 
tion or for dollar discounts which amount 
in substance to roughly the same thing. 
We are specifically interested in the 
effect these provisions have on the in¬ 
dependent discretion of our licensees and 
on the ability of syndicators and other 
program suppliers to compete with the 
networks by dealing directly with affil¬ 
iated stations.” We are further inter¬ 
ested in (1) whether and to what extent 
uncompensated prime time represents a 

“ Aside from this concept, network control 
over a station’s network rate has the po¬ 
tential for use by the network to influence 
the station’s clearance decisions and also the | 
level of its national spot advertising rates. 
See American Broadcasting Company, 17 RJt. 
458, 462-463; Columbia Broadcasting System, 
Inc., 17 R.B. 447, 449; National Broadcasting 
Company, Inc., 17 RJl. 449,462-453 (all 1958). 

“A brief disciissipn this issue may be 
found In the “Barrow Rep<wt,” supra, pp. 
463-66. 
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justifiable means of sharing the overhead 
expenses associated with network pro¬ 
gram procurement and (2) the extent to 
which the average amount of cmnpensa- 
tion for each half hour of network pro¬ 
gramming cleared by a station varies de¬ 
pending on the total amount of network 
programming cleared by that station. 

20. In its petiti(m, Westlnghouse states 
that betweoi 1964 and 1975 the net in- 
cmne of the networks increased by 246%, 
whereas comp^isation payments to sta¬ 
tions Increased only 20%. It is argued 
that, by virtue of their powerful econcnnic 
position, the networks have been able to 
limit compensation payments and thus 
realize a rather driunatic Increase in 
their profits. This argument suggests 
that the advantages of networking, as 
omxised to syndication, are very substan¬ 
tial. Tliat is, in the ab^nce of anti-c(Hn- 
petitlve practices, artificially depressed 
levels of station compensation would be 
expected to provide a fertile <H>portunlty 
for entry by non-network program 
sources. We are most Interested in com¬ 
ments on the question of whether the 
economic picture painted by Westing- 
house is complete and accurate and, if so, 
what factors exist which discourage 
vlgmtHis cmnpetitive activities by S3m- 
dlcators or the creation of a “fourth net¬ 
work.” Comments are also invited on the 
effects which various changes in com¬ 
pensation plans might have on the health 
and viability of networking and the 
viability of networking and the ability 
of the networks to contribute to pro¬ 
gramming in the public interest. We 
would encourage comments, particularly 
from our licensees, regarding relation¬ 
ships between compensation payments 
and »pendltures to serve local program¬ 
ming needs (including locally produced 
material) as well as their abiUty to com¬ 
pete effectively with networks for na¬ 
tional spot advertising. With regard to 
the latter two questi(Kis, it is alleged that 
relative decreases in compensation have 
forced stations to increase prices for na¬ 
tional spots, while at the seme time, per¬ 
mitting the networks to reduce commer¬ 
cial rates charged to national advertisers. 
This, according to Westlnghouse, has af¬ 
forded the networks a substantial c(Mn- 
petitive advantage which has adversely 
impacted on station revalues and rni the 
quantity and quality of local service. 
Finally, parties are free to cwnment on 
any other ai^iect of network compensa- 
tl(m plans or contractual relations which 
may be inconsistent with legitimate pub¬ 
lic Interest objectives. We stress again, 
however, our unwillingness to become in¬ 
volved in the amount of station cmn- 
pensation per se l.e., without reference 
to practices which are anti-competitive 
or contrary to the public interest). 

Network-Program Supplier Relations 

21. Our discussion of the relationships 
between the networks and program pro¬ 
ducers and suppliers is divided into the 
following six categories: (1) netwwk in¬ 
terests in syndicated programs produced 
by Independent suppliers, (2) network 
produced entertainment programming, 
'3) contractual tying agreements relat¬ 

ing to productifHi facilities and program 
options, (4) exclusive exhibition rights 
to new programs, (5) exhibition rights to 
netwm^ reruns, and (6) relatl(»is be¬ 
tween network owned and operated sta¬ 
tions and program suppliers. Once again, 
parties are free to comment on other 
matters which may be relevant to this 
Inquiry. All parties are urged, however, 
to make every effort to support their 
arguments with factml information. 

22. Netioork Interests in Syndicated 
Programs Produced by Independent Sup¬ 
pliers. The proposed NBC consent decree 
contains terms prohibiting NBC fnxn ac¬ 
quiring distribution rights or profit 
shares in programs produced by outside 
producers, and from engaging in syndica- 
ti(Mi of such programs an3rwhere, and 
from all syndication in the U.S. These 
particular terms appear virtually identi¬ 
cal to rules adopt^ by the Commission 
in 1970 (§ 73.658(j)), prohibiting such 
activities, including the acquisition of 
any interest hi a program produced by an 
outside party beyrnid the right to network 
exhibition. We invite interested parties 
to comment on the adequacy of our pres¬ 
ent rules and to propose alternatives if 
that appears to be warranted. Parties 
may wish to ccHnment, particularly, on 
programs such as the current EHnah pro¬ 
gram—created originally by CBS, pro¬ 
duced for its 5 owned and operated sta¬ 
tions by an outside entity, and ssoidi- 
cated nati(Hially by a differoit company 
but often, according to Westlnghouse, 
carried by CBS-affiliated stations. West- 
inghouse and NAITPD claim that this 
violates the spirit if not the letter of the 
1970 rules, particularly in light of Dinah 
Shore’s other contractual relations with 
CBS.’® 

23. Nettoork "In-House” Production of 
Entertainment Programs. Although most 
network entertainment program.s are ac¬ 
quired from outside producers, a small 
number have been and are produced en¬ 
tirely by the networks themselves. This 
was one subject of the Department of 
Justice’s antitrust action. The Depart¬ 
ment’s position (as set forth in its com¬ 
petitive impact statement filed with the 
NBC consent decree) is that, just as with 
programs produced by others but in 
which the networi: acquires subsidiary 
rights, there arises a network predisposi¬ 
tion to use such material regardless of 
its merit, and independent producers are 
thus imduly excluded from the network 
program market. Other parties have al¬ 
leged that the unlimit^ network po¬ 
tential for producing their own enter¬ 
tainment programs can be used to obtain 
first-run programming at unreasonably 
low prices. While we are not concerned 
with the profits of program producers as 
such, we are interested in the question 
of whether this factor gives the networks 
an anti-competitive advantage over po- 

W'estlnghouse also mentions the fact 

that the program is produced by CBS facili¬ 
ties (see para. 25, below). While not men¬ 

tioned by Westinghouse, other pertinent 
factors in this connection could be; (l) the 

proportion of guests on the show which are 

CBS “talent”: and (2) whether or not CBS 
advanced financing for the program 

tential competitors, and whether the 
advantage works to limit the sumly of 
Independently produced programs. Par¬ 
ties addressing the possibiUty of C<Hn- 
mission regulation in this area should 
attempt to assess the possible effects of 
such restrictions on; (1) network pro¬ 
gramming schedules, as to quality and 
type of programming; (2) prices paid 
for network exhibition rights; and <3) 
the cost and supply of syndicated pro¬ 
gramming available to local stations. 

24. Contractual Tying Agreements Re¬ 
lating to Production Facilities and Pro¬ 
gram Options. Independent production 
companies have periodically maintained 
that ttie networks agree to purchase a 
particular program on the condition that 
the producer grant the networks other 
rights or interests which are not inciden¬ 
tal to network exhibition of that pro¬ 
gram. These interests, it is said, some¬ 
times include a commitment to use 
network-owned production facilities to 
produce the program. We suggest that 
commenting parties address themselves 
to the question of whether such arrange¬ 
ments to the extent that they exist, may 
affect competition in the offering of pro¬ 
gram production facilities. We are 
further interested in obtaining infor¬ 
mation regarding the following ques¬ 
tions: (1) what proportion of all network 
programs are produced using network 
owned facilities or that of other net¬ 
works, (2) how does the cost of leasing 
these facilities compare with the cost 
of leasing facilities owned by others, (3) 
v;hat percentage of total production cost.® 
is attributable to the cost of leasing 
facilities, and (4) does that percentage 
vary by type of program? 

25. It is also alleged that tlie network.® 
commonly demand options on exhibi¬ 
tion rights for as much as five to seven 
years following the development of a 
script or program pilot, thereby preclud¬ 
ing compeution in bidding for the right® 
to a program which develops into a 
highly successful series. We invite com¬ 
ments on the effects which such prac¬ 
tices could have on competition, and, 
more specifically, on the supply of pro¬ 
grams available to local stations through 
the syndication market, and also on the 
extent to which these clauses may limit 
the life expectancy of a first-run series 
Comment is also invited on (1> the ex¬ 
tent to which extended options may be 
necessary to cover a network’s heavy ex¬ 
penses in developing and promoting pro¬ 
gram series, (2) whether the terms and 
conditions of options differ for various 
types of programs, (3) their impact on 
the profitability of an hivestment by a 
producer in independently produced en¬ 
tertainment series. (4) the relationship 
between program options and the life 
expectancy of a new series and the sub¬ 
sequent availability of that series in the 
syndication markets and (5) the extent 
to which changes in program option.® 
would or could affect station compensa¬ 
tion payments. 

26. Exclusive Exhibition Rights for 
Program Pilots. In a given year, the net¬ 
works typically purchase exhibition 
rights to a far greater number of new 
programs than they can possibly use. 
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In large measure, such purchases are 
necessary to enable the network to select 
an attractive line-up of programs and to 
replace those which generate relatively 
small audiences. Nevertheless, we believe 
that it is appropriate to seek comments 
on whether some present practices un¬ 
duly restrict the release of a significant 
number of pilots for further development 
and thereby limit the amount of first- 
run material available for syndication, 
and whether this programming might, in 
some instances, provide viable competi¬ 
tion to network offerings. More specif¬ 
ically we invite comments regarding (11 
the extent to which networks have 
eventually used programs which were 
initially rejected for regularly sched¬ 
uled distribution; (2) the amount of 
elapsed time between initial rejection 
and eventual acceptance of these pro¬ 
grams during the past 10 television sea¬ 
sons; and (3) any differences in the du¬ 
ration of exclusive rights to new series 
which depend on the type of program 
(e.g. prime-time series as opposed to day¬ 
time, situation comedy as opposed to 
drama etc.). Finally, parties are invited 
to comment on whether these rights in- 
fiuence the diversity of network sched¬ 
ules or the availability of first-run 
syndicated programs. 

27. Exhibition Rights to Network Re¬ 
runs. The Department of Justice has 
raised a question as to whether limita¬ 
tions should be placed on the ability of 
networks to secure exclusive rights to re- 
broadcast episodes originally shown in a 
previous television season. Specifically, 
the consent decree contains a provision 
that negotiations for exhibition rights to 
repeats, originally broadcast in a pre¬ 
ceding season, must be separated from 
negotiations for rights to first-run exhi¬ 
bition. We invite comments regarding 
the need for such restrictions and their 
effect on (1) the cost of repeats to the 
network and local stations, (2) network 
use of repeats in day-time, prime-time 
and fringe hours, (3) investment oppor¬ 
tunities in new first-run network and 
syndicated programming and (4) the 
demand for new as well as reflated 
syndicated material available to local 
stations. Parties are invited to comment 
on any other aspect of this issue which 
warrants our attention. It is not our wish 
to reopen here the issues regarding 
same-year repeat episodes which were 
dealt with in the Commission’s inquiry 
concerning the networks' use of reruns 

in prime-time entertainment program¬ 
ming (Docket No. 20203, 37 RR 2d 1435». 

28. The Relations Between Network 
Owned and Operated Stations and Pro¬ 
gram Suppliers. The networks also par¬ 
ticipate in the programming market as 
station owners. It has been alleged by 
Westinghouse that certain practices 
used by the networks in acquisition of 
programming for the owned and oper¬ 
ated stations have adversely influenced 
the quantity and quality of s3mdication 
offerings. It would be helpful to the Com¬ 
mission to know the extent of block buy¬ 
ing of programming for each network 
owned station group (i.e., the purchase 
of the same programs for exhibition on 
all of the stations in that group.) The 
Commission is also interested in whether 
any relationship exists betw'een the pur¬ 
chase of first-run programs for O and O 
exhibition and the leasing of network 
owned facilities for the production of 
those programs. Comments are invited 
on whether a “network deal” in the form 
of a contract for exhibition «n an O and 
O group is a prerequisite for the success 
of a first-run program sold in the syn¬ 
dication market. Parties are also free to 
address other issues concerning the im¬ 
pact which network practices with re¬ 
spect to owned and operated stations 
may have on the programming market 
and, in particular, the impact which 
such practices might have on the suc¬ 
cessful syndication of programming in 
direct competition with network offer¬ 
ings. While this Inquiry concerns the 
business practices of the networks as 
they may impact on industry cmnpeti- 
tion, and while attention, thus, must be 
paid to network practices with respect 
to the O and O’s, we wish to make it 
clear that this is not a multiple or 
“group” ownership proceeding. 

29. The Nature of this Proceeding. 
Comments and other information filed 
in connection with this inquiry will be 
evaluated by a special staff composed of 
economists, attorneys, and others with 
relevant experience and expertise. Ihis 
staff will be under the direct supervision 
of the full Commission.** The staff’s anal¬ 
ysis of the comments and reply com¬ 
ments may be followed by the issuance of 
questionnaires or inquiries designed to 

^The ^>ecial staff which conducted the 
1955-57 Inquiry was under the supervision of 
a committee of four Commissioners. In the 
present Instance, however, we see no need 
for the establishment of such a committee. 

provide a complete factual record. If at 
any point it apiiears that these proced¬ 
ures are inadequate, the special staff will 
be authorized to initiate compulsory 
processes under Section 403 of the Act. It 
is hoped that a report concluding this 
inquiry can be completed within one year 
following receipt of the comments. 

30. It is ordered. That the petition for 
inquiry, rule making and immediate tem¬ 
porary relief, filed September 3, 1976, by 
Westinghouse Broadcasting Company, 
Inc. GRANTED to the extent indi¬ 
cated herein and IS DENIED in all other 
respects. ' 

31. Authority for the institution of this ' 
proceeding is contained in sections 4(i). 
303 (g), (i) and (r) and 403 of the Com¬ 
munications Act of 1934, as amended. 
Pursuant to applicable procedures set 
out in § 1.430 of the Commission’s 
Rules, interested persons may file com¬ 
ments on or before May 2,1977 and reply 
comments on or before Jime 1, 1977. All 
relevant and timely comments and reply 
comments will be considered by the Com¬ 
mission before final action is taken here¬ 
with. In reaching its decision in this pro¬ 
ceeding, the Commission may also take 
into accoimt other relevant information 
before it, in addition to the specific com¬ 
ments invited by this Notice. We recog¬ 
nize that some parties may wish to file 
comments which include confidential fi¬ 
nancial information or other material 
which they may be reluctant to make 
public. In a manner consistent with the 
Freedom of Information Act (5 U.S.C. 
552) we will consider requests for con¬ 
fidential treatment made imder § 0.459 
of our Rules. As set forth in that section 
such requests may be made in advance. 

32. In accordance with th^ provisions 
of § 1.419 of the Rules, an original and 5 
copies of all cwnments, replies plead¬ 
ings, briefs, and other documents shall be 
furnished the Commission. Material filed 
will be available for public inspection 
during regular business hours in the 
Commission’s Broadcast and Docket Ref¬ 
erence Room at its headquarters in 
Washington, D.C. 

Federal Communications 
Commission,” 

Vincent J. Mullins, 
Secretary. 

{PR Doc.77-2338 Piled 1-25-77;8:46 am] 

’’T Separate Statement of Commissioner 
Jos^h B. Fogarty, filed as part of the original 
document. 
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