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P R EF A C. L

T FIE Rerorrts of Cafes adjudged informer ages,

which Bracton calls ““zhe Fudgments of

 the Jufi,;” are fo very heneficial to the
Publick, that it has been the care of feveral Kings to
tranfiit them to pofterity; and for that purpofe King
Edward the Thid, and feveral of his fucceflors, did, in
their ré{pellive reigns, appoint four difcreet men to
report the judicial decitions in the great courts of
suftice, that thofe judgments which were given there
might be eltablithed by tipe and ufage, and that

. parallel Cafés might receive uniform and certain deter-

minations.

~

Tur Reporters thus appointed by THE StATE, had See the firit
a conftant and fixed falary from the Government, as axyﬂ‘:l“g’:rﬁ_

jult reward for their labours, which have been leng an’s Edition
i i n {everal s | ‘o Voo Of Black-
fince publithed in feveral volunes, called Tre Yiar-y 0 s

Booxs, containing the arguments of Counfel at the nentaries,

. . ~ . Page 72;
bar, and the refolutions of fudges on the bench, in a ng. L,;ves."
continued courfe of time, fiom the firlt year of Fdzward Hiftory of

. -, Englith Law,
the Third to the ewelfth year of Heury the cighth, for yor i ge
almolt two hundred years. 357, and

. - vol. iii. page .
a3 . After 147. 254



vi THE PRETFACE

ArTER the firft twelve yéars of King Henry the Eighth,
this method was difcontinued. It is,true, there are
fome Cafes from that time to the twenty-feventh year
of Henry the Eighth, which bound up with THE
Year-Booxs; but Mr. Fle8ood tells us,  They are
¢ collected with fo little judgment, that he did pot
‘¢ think thém worthy to be placed in the Tables which
““ he made of (hofe Books,” and thercfore carapofed
A TABLE of them by itfelf.

See Mr. It is very remarksble, that therc are no memorials.

ﬁi;"zsf J})igf- extant who thefe Rc‘portcns were, not fo much as the
liff Law, ipitial letters of their names, or of what mousks they
vol. iv. page were ; but it is probable by their number, that cach os*
185, - .
them was chofen from the refpeétive Inns of Court, and
it is certain they were very induftrious men; we have
my Lorp» CoxkEs word for it, who extols their dili-
gence, and mctaphorically tells us, ““that if it had
““ not been for their Writings, the Judgmcnts of lo
“ many fages of the law had, with their bodies, been
“ worg away with the worm of oblivion.”  And though
this may be the fate of their books, yet the fame great
Judge has recommended them to our reading, afluring
te, ¢ that out of.the oil ficlds the new con muft
“oipiing’ .
" Tur neat, in order of timic, was Mg, ProwpEex, «
ALile-T eipie-man, who collected two volumes of Cafes,
from the {econd year of the reign of Ldward the Siatw
to the tweaty-fecond year of the reign of Queen Eli-
zabeiby for his private ule; but having lent his mana-
joipt to fome liwyas, whole cderks were fo diligent,
in thofe days, as to it up whole nights to tranferibe it,
defignmo ir tor the prefs, he therefore refolved to
]"'lmﬂ‘ it humfelf, and hath affured us, ¢ that all the

¢ pleadings arc on fpecial verdicts, or demurrers ; thag
)
€¢ h
e

-P]u‘-\r d.



THE PREFACE N

** he had the copies of the records, and ftudied the
. ' Cafes before they were argued ;” and we have his

* word for it, ¢ that for furety of law, his books paﬁ'ed
. ¢ all former Reports.”

~
*

ABoUT two years afterwards, the nephews and exe- 1501{, ;3“
cutors of Sir James Dykr, another lawyer of zhe lam,séél;wn
Middle-Temple, publithed his Reports, being affailed of Sir James
(as they “call it) ““ by men of good countenance for that :a)o};i: s Re-

¢ purpofe.” Thefe were the only Reports which
were publithed in eighty years after THE YEAR-Books ;
but we Have been told, that this défe&t has been amply
rccompented by the grandeur and authority of this
fingle Judge; and yet his book is compofed of very
‘fhort notes, which, my Lorp CoxEe fays, ‘“is lefs
¢ painful, but not lefs profitable, than more elaborate

¢ Works.”

Avoyr the fame time Sir Joun Coxke, the eldeft 1601. Keilwy
brother of the Judge of that name, and who was after-
wards a Judge himfelf, bnvmg gotten MR, KEILWAY’s
manufcript of Law Cafcs, ‘committed fo many of them
to the prefs as he thought fit to publifh, and told
his reader, that there he might find ¢ multa fbtiliter
“difputata, et fummo cum fudicio determinata, que alibi
“ wou loewniar 3 which isvery true; for there are many
Cafes argued and adiwlged in the reign of Henry the
Seveath, and bis fon Hewy the Eighth, which are nag
printed 1n any of the former Reports.

N

Ix the fame year the Lorp Cuier Justice COKE 1601, See/
publiflicd the firlt volume of his Reports, and having :';"tl;':fa;;ﬁ
for twenty yeas before ¢ obferved the true reafons of Report.

“ fuch matters in law wherein he was of Counfel, and
“ which were adjudged upon great and mature deli-
“ beration,” he afterwards confented to the printing
ten volumes more, which were nincteen “years in pub-
lithing ; and 1t is remarkable, that in.all that time there

a4 was

T
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was no other Report printed; as it became all the
reft of the lawyers to be filent whilft their oracLE was
fpeaking. Butr notwithftanding the chara&ter of this *
great Judge, his works were cenfured even in his life-
time ; for bemg removed from the feat of ChiefsJuftice
of England, in Michaelmas Term, in the fourteenth year
of JFames the Firff, a commiffion was gmnted to
Str HENrRY,MpUNTAGUE, his immediate {ucgeflor a
that place, and to others, to review and reform his
Reports; fome part whereof, he tells us himfelf; »
“ were writ in the tempeft of bufinc/s, and therefore he'

L4

¢¢ could not polith them as he delired.” .

It is likewifc tor be obferved, that there was not any
ﬁeport publifhed in the {pace of twenty-two years aftere
my Lorp Coxx’s laft volume came forth ; though, he
tells us, “ there was a flourithing {pring of learning at
¢ that time, and shat he encouraged the lawycrs of that
“age to follow his example, to regifter in books the
¢ favmgs and doings which werc in their time woxthy of
“* note and obfervation :” But none would undertake it,

anlefs 1t was Sir HeNrY’ HOBARI, his immediate
fuccettor in the Cenmon Pleas, who colleéted a volume

of Cafes adjvduui n Lh it Coure, but did not think fic
to pubhil them i Lu e tine. However, it was fet
forth fixteen year efter 1a® Jeath by un unlkllful hand ;
but, asmy Lorp Cuaxcertrur Fiven oblerved, 1t was, )
beauntul cvenin continon ;3 and I may very well atlirm,
tha now itis corre@ed Ly bis pen, it infinitely excels
moft other buaks of that hnd, both tn purity of lan-
guage, and in foundncls or reaton.

SooNn atter the matidom ot King Chales the
Firi, there came furih wdiving fquadion of thin Re-
ports, of which Me. Maw i led the van, molt of them

tion of thefe very cood ; but the Lt ot that number are the Cafes

‘Reports,
pubhfhed in

whlch weresad udoed in that 1apn cellected by Sir

o

8vo, in (he Grenor Crork, and pubhithed by his fon-in-law Sig

103" £790.

« H.’\R'
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HarporTLE GRiMsTONE, during the Ufurpation ; in Godb. 16352
Whlch time, and within thc {pace of twelve years, there
Y were twenty-one Reports publifhed in the names of Gouldf. 1653
Judges, Serjeants at Law, Prothonotaries, and other Poph.
IJ.WYCI‘S‘ of lefs characters; as may be feen in the g““ 1656
margin ; infomuch as Mr. Buvistrope, who was Noy,
made Chief Juftice of North-Wales by CROMWELL,

arrd who was the firft Lzu\'} er after m'* Lorp COKE wip.
* who publifhed a Report in his life-time, complained of %}anc,l,657
thofe flying Reports, which he compared to the foldicrs l.%tul. ‘
of Cadmus daily arifing, and juftifying each other: and
yet there were very fair pretences made at that time for
the publithing all thefe volumes ; fome from the manu-
feripts of judicious perfons; fome from the copies taken<z. Cr.
otit of the libraries of eminent Judoes, or Serjeants at ;tgl“l 1658
Law, where they had been a long, time hoarded for 1. Le,
their private ufe; but falling then into the hands of
men of public {pirits, and who were more communi- . Lc.‘l
cative of learning, they either out of a hcarty zeal to Ig'e"'
the common good were willing, or by importunities 3.Bul.
were prevailed on, to tranfmit them to the prefs.
And I remember a particular reafon was given for
printing Justice Huicox’s Reports, which was,
¢ that he being cotemporary withmy Lorp Hosary,
“ both thofe Jud%: might, Lhke ciero and Rofiius,

¢ make oncincomparable-man ;” which (by the way)
was no very good complunent to eitlier.

1659

It is true, the fertility of the prefs was, even at that
tinie, accounted a faule; but it was in a reforming age,
which made the lawyers conlule the Scxipmrcs, thar
they might, with authority, rejeél all thote ¢ ypurions
“births without livivg fuikers \\high is the beft cha-
racter MRr. StyrLr gave than, and who had as little
reafon as 1?1\' man  exprels himfelt in that manner.,
But he i1s the [)Lllul] who tells s, *¢ Iheh choyrs
‘¢ fpoke {o plain in the language of 47 ded, that a wite
““ man coull never believe they fprang from Ifraclicid

parents, '

Soox
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Yelv.  Soon after the Reftoration of Charles the Second a
1661 g g:.E chcck was given to the paefs by a ftatute, * prohibiting .
1662 Latch. ¢ all law-books to be printed without the licence
:ggi I:ACXJ::; “¢ of the Lord Chancellor or Keeper, the Chief Juftices
1665 2. And, < of each Court, the Chief Baron, or one or more.of
¢ them, or of one by their appointment ;” which a,
after feveral continuances, expired in King Willian's

reign. BN o "

Jones  Bur in conformity to this law, moft of the Reportss

1675 '.IE?,‘ which were printed, whil{t it was in being, werce licenfed

1676 2. Roll. by the Chancellor and Judges, only the erf’r Part of the

:gzg ‘I(:lun%: Lorp Axpzrson’s Reports and the First MopEry

1682 1.Mod. dad not that advantacc ; for an advantage it muft nc-

lGS;{thd ceffarily be in many relpeds for any book to confe

Rep. forth with fo great a folcmmly Notwithftanding,

SerjeanT Mav~anrp, in his argument of the {pecial

verdidt betwccn'Hi/r/:i/zs anD Baffert, in the court of

king’s bench, in the year 1684, citing a cafe taken by

]x‘mfelfﬁfty years before, told the Coury, ¢“ It was of as

(a) 3. Mod, ¢ good authority as any_ which had been printed

203. “ fince («);” which takes in every Report of my
1.8how. 557 Lorp Conp’s.

2.Sid. 1685 In the reign u‘ Frneg o § cord theie were {even
gaiﬁ) :2\‘6 Reports pu.)ul.u\., toae of them anferior to nong
Aleyn, 1085 before s but T cannot help t.king notice, that fome
«other Reports, at that ume, were licenfed in a very
unufual manner a year after the books were printed,
with the bare ¢ allozoane” only of the 1upiefiion,
withont certitying 1o the wolld (as 1s ufnal in fuch
cabe the great judgzment, sexining, and wifdém ot
“ the author.”

JHardr. 1653 AFi1R IHE Rivorerioy, and during the reigns of
"Jones, l0‘), Kixe Winriam asd Ler late Majetty, there have been
thirteen Repo.te publiihed, moft of which, to exprefs

myfclf
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myfelf in my * Lorp CokE’s words, ¢ fet open the ® Preface to
- & windows of the law to letin the gladfome light, 5-eR:P- .
¢ whereby the reafon thercof may be clearly dif- Ray} 1696
¢ cerned.” And though fome of them, as Justice Z-M“)’S- 1698
SarLiLEY merrily faid, might be compared to Banbury i‘evinz: :;3‘;
cheefes, whofe f{uperfluities being pared away there 4-Mod. 1703
would not be enough left to bait what my Lorp Harr :};O?Je‘:;:;gg'
catled $‘¢he moufe-trap of the law 5 yer th {peak ftill in 5.Mod. 1711
" the language of a Judge, “1I think the meaneft of | i;f;“ce to
§¢ them may, 4 like the little birds, add fomething to B
‘¢ the building the cagle’s neft.”
«  Axp thus T have given an hiftorical account of our
Reports, which a country lawyer {(who was afterwards®
advanced to the feat of juftice) told tnE Bar were
too voluminous ; for when he was a fludenr, he could
carry a complete library of books in a wheelbarow
but that they were {o wonderfully encreafed in a few
years, that they could not then be drawn in a wagzgon,

Witat would he have fakl if he had looked 1nto
the Codes, the Pandells, the Lyflitntes, the Novels, and a
valt numbcer more of glofles and explanations ot rre
Civir Lasw, notonly by thie old commentators, bue
by Budensy Duarcr, Tirage Ly Hoitoman, mnd many more
of the Jaft century * And if this grave lawyer accounted
eighty volumes of the Comimon-Law Repoits to have .
been too great a number, though they have been
almoft four hundred yeurs in publithing, certainly he
would have been amazed ac the Cicodnfivn and Fuftivian
Codes, the Capitularies, the Decrees and Decerals, the
Orders and Confiitirtions of Biflwps, the Cufus Cunoricus,
the Clementines, Concordutzs, and an inuinite number of
volumes of 1HE Canon Law, to tedious to be 1e-

peated.

E I'smavri onlyadd, that let the volumes of Law-Books

be what they will, the fufliciency ot every author muft
appuar
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appear from his works, and not from his picture beforé
the tile-page, or from any other artificial embellifh<
ment there, which was neverattempted by the publither
of thefe Reports who was induced to commit them to
the printer, being affured long ﬁnc'e, by a moft.learned
Judge, that this way of reporting is the moft perfplcu-
ous courfe of teaching the law.

N\

It is a fatisfa@ion to him who is in obfcurity to fee .
fome of his labours accepted by the Publick, who would,
likewife be very well pleafed to fee thofe whio cenfure
them attempt fomething of this naturc themfeives ;
and therefore he will conclude this Preface to his lafi *

Report as my Lorp Coke did that of his fir/s :

Cum tua non edas, bis utere, et annue, leflor,
Carpere vel noli noftra, vel ede tua.

w. V.

#* NotEe, The FourTH PART is intitled
the Laft by miftake.

A TABLE/
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NAMES OF THE CASES.

RS ———

ABELL (Warfop againft),
Adams (Johnfon againft),

Adminiftration (Mandamus to get),

Alinfon againft Spence,
Allen (Bufh ggainft),
Allen (South againft),

A.

Andrews (Trevillian againf?),

Atkinfon againft Cornith,
Atkinfon againff Oakley,
Atwood againft Duell,

Baker (Tayler againft),
Barker (Keat againft),
Barley (Haines againfi ),
Barley’s Cafe, -
Barnes (Lee againft),
Barney’s Cafe, -

-

Bath (The Earl of) agamft Batterfea,

Batterfea Inhabitants agorn/t Weftham,

Batterfea (The Earl of Bath agam[t ),

'Beard (Clement againft),
Bennet againft Talbot,

-

Page.

- 77
- - 34
- - 419

- 93, 101

- 395
- 398
- 397

- 136

- 208

- 210
210

- 323
- 9

- - 396

9
448

‘e = 307
Bernard
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Page.
Bernard (ILeaves againft), * - .- 131 .
Bethell (The King againft), - - 19
Birt (Hallet againft), - - - 252
Bithop of Chefter’s Cafe, - - - 433
Bithop of Chefter (The King agan_f,t,, - 297
Blackwell againft Eales, - - 286
Blanchly againft Fry, - - - 315
Blythe (TheKing againft), - - 104, 421
Bodinham (Joncs agang(r), - - 22§, 310
Bonham Strangeways’ Cafe on a Rcfcuc, - 217
Bonoyon againfi Paimer, - - 7
Bowers and his Wife againft (,ook - o 130, 145
Brace againft Pcnnoytr, - - - 333
Brace (Leigh again/l), - - - 266°
* Bracey . ;ainft Harris, - - - 308
Breedon againft-Gill, Qui Tam, e, - 269
Brewfter againft Kidgill, - - - 368
Briggs (Waites againft), - - 8
Britten againft Cole, - - 109, 112
Brockwell againft Lock, - - - 97
Broom (Cholmondley agaisft), - - 335
Broom ('I'he King againjt ), — - .+ 340
Buckingham (Smailcomb «gynjt), - - 376
Budd (Lewfly againft), - - - 68
Burret (The King againft), - -

Bufh again, Allen, - - - 63
Byrt azainft Hallzt, - - - 248
C.

Cage (Harrifon againft), - - 411

Calverly againft Leving - - - 405
Carter againft Sheppard, - - 398
Cafc of Barley, - - - 210
Cale of Barney, - - - - 323
Cafe of Bonham Strangewavs, - - 217
Cafe of the Bithop of Cheftrr, - - 433
Cafe of Clark, - - - 319
Cafe of Dathwood, - - - 68
Cafc of Lotd Gerard, - - - 64
Cafc of Giregory, - - - 365
Cafc of Hawkins, - - - 589
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. Page.
. Cafe of Kirk, - - - 454
*Cafe of Strangeways, - - - 217
Cafe of Thwaites, - - - 212
Cafe of Uther - - .- 452
Chamberlain aga:n/fi Harvey, - - 186
Chamberlain egainft Hewfon, - - 69
Chamberlaine (Stanford againft), - - 203
Chancellgr (Dubartin againft), - 399
- Chandler (The King acainf?), - - 446
Chefter, Bifthop, (The King againft), - 29y
Chefter City (The King againt), - - 10
Chefter’s ¢Bifthop of) Cafe, - - 433
Chefterfield (‘The King againft), - - 322, 327
Chefterfield (Walton Parith againft), - 322
Chertfcy (The King againft), - 454
Chidingfold Inhabitants againft Penfhuri’t, - 321
Cholmondeley again/t Broom, - - 335
Churchy againft Rofl, - - - 144
City of London againft Vanacre, - 438
City of Chefter (The ng agang/l), - - 10
Clark’s Cafe, - 319
Clarke (Hackthaw agam/t), - - - 319
Clement againft Beard, - - - 448
Clerke (Odes againft), - - - 413
Clerke (The King againf?), - - 151, 319
Clerke (Vintners Company again/t), - 151, 156, 319
Clerk, Knt. (Lindfcy againft), - - 285
Clough (The King againft), -, - 149
Colc (Britten againft), - - 109, 112
Cole (Littleton againft), - - 181
College of Phyficians again/t Salmon, - 327"
Comings (The King againfi), - - 179
Company of Vintners againft Clerke, - 151, 156, 319
Cook (Bowers and his Wife againft), - 136, 145
Cook, &c. (The King againft) - - 363
Coot again/t Lynch, - - - 421
Copping (Cox againft), - - 398
Cornith (Atkinfon againft), - - 395
Cornforth (Riccards againft), - - 363
Cotton (Lane againf?), - - - 455
Coward (Redwood againft), - 2 323
gwpcr (The King againft), - - 206
Bx againft Copping, - - - 398

" Cranfeild
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Page,
Cranfeild (The King againft), - - 203 .
Crompton (Smith againft), - - 8y
Cromwell again/t Grun{dale, - - 281
Crofby (The King againjt), - - - 15
Cudmore againft Tripe, - - - y8
\ D. & o
Dalbury and Foifton ( The King aga/n/ the Inhabitants of ), 330
Dalfton againft Johnfon, - - - 8y
Dathwood's Cafe, - - - 68
Davifon {Woolfe againf?), - - 145, 200
Davis and Others (The King againff), - 74
e Davis againft Specd, - - - 143
Dubartin againft Chancellor, - - 399
Ducll (Atwood againft), - - - 397
' E.
Eales (Blackwell againft), - - - 286
Earl of Bath againft Batterfea, - - 9
Earl Strafford (Wentworth agmrl/i), - 10§
Ebden (Vinkifton againft), - 359
Ellis againft Ellis, - .- - 368
Ellis (Ellis againt), - - - ibid.
Evans (Ward againft), - - - - 2§
F.
Fells (The King againft), - -~ - 414
Fletcher again/t Ingram, - - 124
Foifton and Dalbury Inhahitants, - - 330
Fefter (Parkhurft againgt), - - - 42Y
Fry (Blanchly againft), - - - 31§
G.
Gardner agacn/t Hobbs, T - 76
Gerard’s (Lord) Cafe, - - - gé
Gately (The King againft), - - 238

Gatehoufe
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Gatchoufe (Row againfi), - - P;‘gls'
',on» Qui Tam, &a (Breedon againjt), - 269
Green againft Moor, - - . _ 1
Greep (The King againft), - ~ 342
Gregory’s Cafe, - - - - - 368
Grofcourt (Robinfon againfi) - - 104
Grove (The King againft), - - - 8
Grunfdale (Cromwell againft), - - 281
~ Glttery YWilfon egaingt), - - - 05
H. .
Hackfhaw againfi Clarke, - - - 319
Haines againft Jefcott - - - -
14 » 168,
Maines againfi Barley, - - - 210
Hallet againft Birt, - - - 252
Hallet (Birt againft), - - e - -~ 248
Hall (The King againjt), - -, - 163
Harcourt azainft Weckes, - - - 77
Harnefs (The King againfr) - - - 443
Harper (‘The King againft), - - - g6
Harris' againft Pitt, - - - 243
Harris (Bracey againft), - - - 308
Harrifon againft Cage, - - - o 411
Hartop azaint Holt, - “ - 228
Harvey (Chamberlain againft), - - 186
Hafwell (The King ags:uft), « - - 208
Hawkins’s Cafe - - ~ 389
Henden (Ricelip againft), - - - 416
Herbert agamy/t Waters, . - - 118
Herbert againf/t Morgan, - - - 17
Hefter (Redthaw againft), - - 119, 122
Hewfon (Chambcrlain agasnft), - - 69
Hill (The King againft), - - " - 141
Hill (Richards againft), - - 200
Hobbs (Gardner againft), - - 76
Holroy (The King againft), - - - 341
Holt (Hartop againfl), - - - 228
Hornby (The King againft), - - 29, 46
Howard (Wilfon againft), - - - 178
\gﬁif-f.ey againft Jacob, - - - - 170
Ver.V. b * Inhabitant,
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. Page.
, Ingram (Fletcher againft), - - - 124
Inhabitants of Batterfea againft Weftham, - 396
Inhabitants of Chidingford again/t Penfhurtt, - 321
Inhabitants of Dalbury and Foifton, - - 330

Inhabitants of Penthurft (The King againft), - 321

J-
Jacob (Hufley againft), - . - 170
Jarvois (The King againft), - . 33
Jefcott (Haines againft), - - . 1608
Johnfon againft Lee, - - - 231
« Johnfon againft Adams, - - - 77
Johnfon (Dalfton againt), - - 84
Jones againft Bodinham, . - 225, 3l
K.

Keat againft Baiker, - . - . 208
Keat (The King again/?), - . o 287
Kendall (Roe againft), - . - 78
Kidgill (Brewfter againft), - - 368
Kirk’s Cale, - . - - 454
The KinG againft Bethell, - - 19
Blythe, - - - 404, 421
Broom, - - 340

Burrel, - - .
Chandler, - . 446
Chefter, Bithop, - - 297
Chetter City, - - - 10
Chcftcrﬁcld, ~ - 322, 327
Chertfey, - - - 454
Clerke, . . 151, 319
Clough, - - 149
Comings, - - - 179
COOk, &c. - - - 363
Cowper, - - - 206
Crantfeild, - - 203
Crofby, - - - 15
« Davis and Others, - ~44



NAMES OF THE CASES.

Page,
The KinG againft Fells, - - - - 414
"o Gately, - - - 138
Greep, - - - - 342
Grove, - - - 18
Hal!,’ - - - - 163
Harnefs, - - - 443
Harper, - - - 96
Hafwell, - - . 208
Hill, - - - - 14X
Holroy, - - - 341
Hornby, - - 29, 46
Jarvois, - - - - 33§
Keat, - : - 287
Lammas, - - - 12
Lincoln, Mayor, - - 399
Lifley, - - - 204~
Melling, - - - 349
Morgan Rice, -, - 325
Qwen, - - - 314
Paine, - - - 163
Peckham, - - 321
Penthurft Inhabitants, - 321
*Pope, - - - 519
Rice, - - - 325
Sharp, - .= - . 167
Slatford, - - - 316
Snatt, . - - 363
Spence, . - 419
Sminford, - . - - 393
Stocker, - - - 137
'I'horp and Others - 22X
Tuiner, - - 327
Wadfworth, - - - 13
Weftham, - - - 396
‘VCﬁOI‘I, - - - 325
Wilton, Mayor, - - 254
\‘700d, - - - 18
Wootton Rivers, - - 149 °
L.
"fammas (The King againft), - - 1z
Lane againft Cotton, - - - - 45§

b2 ’ Lea



TABLE QF THE

Lea (Plummer againft), - -
Leaves againf! Bernard, - -

l.ee (Johnfon againft), - -

Lee againft Barnes, - - .
Leigh againjt Brace, - -
Leving (Calverly cgainft), -

Lewis agaxfi Maflers, - -
Lewis (Matters againfi), - -
Lewﬂey againft budd, - -
Linccln, Mayor (‘t'he King aganjt),
Lindfey gt Clerk, Knt. P
Lillev ("T'he King erqint), -
Lattleton agamft Colc, - -
Lock (Brockwell azaingt), -
London City ag«inft Vanacre. -

Lord Gerard’s Cale, - - -
Loveday agu. =/t W nter, - -
Loveday (Winter agaufi), -
Lowther (Swales arain t), -

Lunn (New nham agamjt), -
Lydall (Swinfled againt ), - -
Lynch (Coot againjt), - -

. M.

Machin againft Malton, - -
Maddifon a-ami/t Sliore, - -
Maine (I urncer ageingt), - -
Malton (Machin agan/t), - -
Mandamus to get Alnumftiation, -
Martin agawnft Manlk, - -
Matters ararnfi Lewis, - -

Matiers (Lewis e ),'), - - .

Matthew wsomft Thompfon, - -
Mawiditt (;\(:\Aia ag m'", Ja - -
Mayor of Lmro'n (The Kiny agan: },
“Mayor of VW:lion (Phe Kung « m/‘,,
Melling ("T'ue King wcaift), -~ " .
Mefcicy (Winchurft agamt), - -
Middlerun (Toddard agunti), - -
Monk (Matfin agamft ), - -
Mocdy (Sutton .cga:':y?), - .

Page.
- . 88

231

- 144

- 266

- , 408

, 14 02
68 .

- 399 -
- .uI
- 97
- 438

244, 378
- 378

- 225
-~ 295
- . 421



NAMES OF THE CASES

Page,
. Moor (Green againft), -« - . - 11
Morgan (Herbert againfi), - - - - 17
Morgan Rice (The King againft), - - 32§
N.
Newnham againft Lunn, - - - 22§
Norris againft Mawditt, - - 3
: - o. .
Oakley (Atkinfon againft), - r - 398
Odes againft Clerke, - - . - - 413
* Olive (Stokes againft), - - - - 209
Ofborn (Reynold againft), - - - 74
Owen (The King againft), - - - - 314
Owen (Saunders againff), -~ - - ~ 3% 7
P. .
Page (Stedman agaiinft), - - - 141
Paine (The King againft), - - - 163
Palmer (Bonoyon, againft), - - - 71
Palmer (Pullen againft), - - - 150,
Parithioners of Trobridge againft W eﬁon, - 325
Parifh of Walton againft Chefterficld, - - "322
Parkhurft againjt Fofter, - - - 427
Peckham (The King againft), - - 321
Pennoyer (Brace againft), - °* - - - 338

Penfhurft (Inhabitants of Chidingfold agamft), - 321

Phyficians College againft Salmon, - - 327
Pitt (Harris againfl), - - - - 243
Playhoufe, &c. - - - - 142
« Plummer againft Lea, - - - - 88
Pope againft Saintleger, - - - - 1 4
Pope (The King againft), - - - 519
Pro&or (Salitbury againft), - - - 324
Pulifton again! Warburton, - - - 332
Pullen againft Palmer, - - - - 150
R.
Redfhaw again/? Hefter, - - ‘ 119, 122
Rudimood againft Coward, - -, - 323

., Reynold



TABLE OF THE

Page.
Re.ynold againfi Ofborn, - - - 74
Riccards aga:n/? Cornforth, - - - 3630
Rice (The King agam/t), - - - - 325
Ricelip again/i Henden, - - - - 416
Richards agam/t Hill, - - - 206
Rivers Wootton (‘The King again, /t) - - - 149
Roberts againft Savile, - - - - 408
Roberts againfi Witherhead, - - - _ g
Roberts (Savill againft), - - - 394y 40§ . -
Robinfon againfi Grofcourt, - - - 104 °
Roe againft Kendall, - - - - 8
Roebury (Savidge agasnft), - - - 398
Rofle (Churchy againft), - - - ey
Row againft Gatehoufe, - - ~ - 30§
‘Rudd (Young againft), - - - - 86
S.
Saintleger (Pope againft), - - - 1, 4
Salifbury again/t Prottor, - - - 324
Salimon (Phyficians Collcge agunﬁ), - - . 327
Saunders agamff Owen, - - - 386
Savidge again/! Rocbury, - - - 398
Savill agan/i Roberts, - - - 394 495
Savile (Roberts againft), - - - 405
Sharp (Smith egamfe”, . - - - 133
Sharp (T'he King agaimyft), - - . 167
Sheppard (Carter againft), - - - 398
Shore (Maddifon againft), - - - 352
Slackoe (Walter againft), - - - 16, 69
Siatford ("The King againft), - - 316
Smallcemb againft Buckingham, - - 376
Smith agamt Shal'p, - - - - 133
Smith agen/t Crompton, - - - 87
Smith (Stanhope agaimft), - - - - 351
Snatt (The King agamnyt), - - - 363
South agarn/t Allen, - - - 98, 101
dpence (The King 4gainft), - - - 419
Spence (Alinion ggainft), - - - 419
Speed (IDavis againft), - - - - 143
Squire (Stephens againf), - - Ty

Stainford
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Stainford (The King againft), -

- oStanford againfi Cllamberlaine, -
Stanhope againf? Smith, -
Stedman again/t Page, . - -
Stephens againft Squire, -
Stocker (The King againft), -
Stokes against Oliver, - -
Strafford, Earl (Wentworth agamft),
. Strangeways’ Cafe, -

* Sutton againft Moody, - -
Bwales againfl Lowther, -

Swinfted qgain/f Lydall, - -

Talbot (Bennct againft)y -
Tayler againft Baker, - -
Thompfon (Matthew again/t), -

Thorp and Others (The King agamﬁ),

‘Thwaites’ Caie, -

Toddard againft Middleton, -
Trevilian againfi Andrews, -
Tripe (Cudmore againft), -
Trobridge Parifhioners agarn/t Wefton,
Turner againft Maiue, - -

Turner (The King againft), -
L 4

V.

Vanacre (London City againft), -
Vinkifton aga:njt Ebden, -
Vintners Company again/t Clerke,

U.
Uther’s Cale, - - -

W.
Wadfworth (The King again/i),
Waites again/i Briggs - -
Valallier againft Walker, -

Puge,

- 393

- 20§

- 351
- 141

- 205
- 137

- 209

- 10§

- 217
- 378

- 96
- 29§

- 307
- 135

- 384

- 221
- 212
- 352

- 384

- ° 32§
- 444
- 327

.= 458
- 359
151, 156, 319

- 1
« Walker



TABLE OF THE NAM)Y c

Page.
Walker (Walker againft), - - - 13
‘Walter againft Slackoe, - - ' - 16, 6g
Walton Parifh againft Chefterfield, - - 322\
Warburton (Pulifton againft), - - 332
‘Ward againft Evans, - - . - 25
Warfop againft Abell, - - - 306
‘Waters (Herbert againft), - - - 118
‘Weekes (Harcourt againfl), - - - 7
Wentworth again/t Strafford, Earl, - - 108, -
Weftham (Batterfca Inhabitants againft), - 396
Weftham (The King againjt), - - - 39b
Wefton (The King againft), - - ) 325
Wefton (Trobridge Parifhioners agauy‘t), - — 55T
Wilfon againft Guttery, - - 95
‘ Wilfon againft Howard, - - - - 178
Wilton, Mayor (The King again/t), - - 254
Winchurft againft Mefcley, - - - 67
Winter againji Loveday, - - - 378
‘Winter (Loveday azainft), - - 244, 378
Witherhead (Roberts againft), - - - 191
Wood (The King aguinft), - - - 18
Woolfe againfl Davifon, - - - 195, 2€O
Woolvill againfl Young, - - 367

Wootton Rivers (The King agany't), - - 149

Y.

Young againft Rudd - -
Young (Woolvill againfl), - - - 367

MICHAELMAS



MICHAELMAS TERM,

The Sixth of William and Mary,
I N

The King and Queen’s Bench.

Sir John Holt, Knt. Chicf Fufiice.

Sir William Gregory, Knt.'

Sir Giles Eyre, Knt. Tupices.

Sir Samuel Eyres, Knt. .
Sir Edward Ward, Knt. Attorney General.

Sir Thomas Trevor, Knt. So/ic"itgr General.

—————

Memorandum. Cafe 1.

T the beginning of this Term, S1R ROBERT ATKINS,
Chief Baron, religned his office of Chief Baron.

Memorandum. . Cafe 2.
HN HAWLES, of Lincoln’s Inn, was made King’s Counfel

during the Vacation.

.[l]

% Pope againft St. Leiger. Cafe 3.
Mioouesex,d. JOHANNES ST. LEIGER super, . o orcrara:

to wit. alias dictus, &c. fummonitus fuit ad T€[pon- TION in an ace
dend. RoGERO POPE, armiger. de placito quod reddat ci centum et tion Ofd debt for
Sfeptem libras et decem folidos quos ef debet et njufie detinet, &c.  Et * hundred gui-

. . . neas, on ¢ wa~
unde idem ROGERUS per A. B. attornatum fuum dicit quod cum g, ’conceming
pradiét. J. ST. LEIGER et R. FOPE offavo die fulii anno Domini the manner of
1691, apud parochiam SANCTI MARTINI INCAMPIS 721 com. M1D, playing acaft ag

latrunculis lufer. ad ludum ANGLICE wocar. ¢ Back-gammon,’” PAcX SaMMoN
. vz, that if a

player touches a man he is obliged o move it, to be decided by TR Groom por TEr.—Clift, Ent,
200. oAy Mod. 409, 1. SalK, 344. Lutw. 43, 4%7. )

‘TO L. V. B ’ C’“mq;



Michaelmas Term, 6. William & Mary, In B. R.

Porx Cumgq. ad ludum illum preed. ROGERUS adtunc et ibidem uno jaltu
againf Jjecit quatuor [uper unam aleam, quatusr fupey alteram aleam AN- .

Ste Ld6rBe e ick  threw two fours.”  Cumque fuper inde preed. R. adtune

et ibidem tctigat et pawlatim movit duos latrunculorum fuorum il-

lsrum ANGLICE “two of his table-men” fed non amovit illos

a flatione fua ANGLICE ‘ off from the point they ftood on.”

Cumque fuper inde adtune et thidem pignore certat. fut ANGLICE

« a wager was laid” inter preed. J. ST. LEIGER et praefat. R.

modo [cquen. widelicet quod prad. R. folveret prafat. Jon. ST.
[LEXTGER comium et quinquaginta nummos auress ANGLICE vowt., |
¢« guineas” /i prafat. Ro wenchatur jure Ilufus illins amovere AN=~ =
GLICE “to plav” duos [atrunculos illos quos ita movit 5 quodque preed. *

J. St LilGer folveret pricfat. ROGERO . ~utum nummos auréos

Jipraldo R non tenchapo gure lujus illius amever. ANGLICE ¢ to

< play” dvas luirunculss illos quos ita movit 5 ¢t fizd. J. Sk

*[ 2 1 LEewcer ¢ Ro adtunc ot ibidem pro determinatione ¥ pignorationis

#lhus Axcrics € of that wager” pofiere fo fuper judicium atrienfis

Anglic Axciace ol the groom-porter of fingland.”” Cumque

pred. orsanes 81 LOtGER efidem die ot anno fupradiél. apud

proch preu. per fooipium fuwm figillo fuo figillat. curiejue domini

ve s erd wenae rooone e bic offenfecugis dat. oft erjdem die ot anne

com oot proon atiene pre . ANGLICE < the faid wager.”” Et prad.

Thetermsot*be | 81y Lovarw persdom forptam obligavit ferpfum folvere pr efat.

wager vetuced 2 P o e ﬁ((/ centnm Rummos aw cos ANGLICE wocat.

WO WHIE e ovneas,” giands atriogis ANGLIcE ¢ fo foon as the groom-

¢ oporter” adind curet ANGLIcr ¢ thould pive his judgment”

irocalu ilo fi wcoideret queod judicium illud foret contra prad. J.

Seolrcire £roun fucts sdem RoGERUs dicit quod poflea

pojl confo SR e [orepte prevd. of wnte impetcationem brevis oviginalis

preds WOGERT s citnsa Daey foudicet 31 die Juls anno Doming 1691

faprad oy g Jam TrOMAS NEALE armeg. tonpare confeétionis

Clearonse  foriple frard. ot dew antea et aloide adbu: cxcflen. atrenfis Anglie
POk TIL Ces TANGLICE tl:ic croome-porier of ingland” in coju prad. ad- -
:': 'l:c“;ﬂ:""t:‘;; jad st contva pracdds o80T s iGLR, fodicet guod prad. Ro-
: GIRUS wod winctalor o Lo 1y amovere ANGLICE ¢ to
Coplay” dise o v v quos b meiffet nfi movrffet illos a
Pt fue Aronoce < fom the point” guodgue centun:
ATt Gnes LN LICE Gocat, S pineas’ tempore confeétions,
ot it g et 1T et ad e eyl valsr s pracd. centum
ercengem Lo aywn b decen joido ey, folicet apud paroch. pred.
e prad yownde pra L ST L UG R adtune o ibide ba-
Cane o prads Lonea Joroann s ST LEIGER fet fepius
Fen i e ocentozdfeptor Ll vas o lecem Jolidos crdem RoG ek 0
sai vedidudidy Jol Ul conoefrue st oo e contradiaty et adhuc
et adie i e it grnd deterioratus of el damnum babet ad va-

leriam qCL 5 o pide prou. filtam,

The defendint  of oo do JOANNTe, a0 VpvicNpDeM HUBBERFEILD attor-
wokes det oo patum (unm, vert ot lefonditvon et igjur iam quando, e, et petit an-

y ' i :
and - demands fysym Cripts praeds ten ey itur inbacverba .1 Jonn ST.B¥icer
oyer ot the wrie- !

ingwl aiizad to Lim,

“ of



Michaelmas Term, 6. Willlam & Mary, InB.R,

¢ of ¢, do own, that I have tetted with Lieutenant Colonel
“ Roger Pope an hundred guineas againft one hundred and fif-
& tv, concerning a difpute arifing on the manner of playing a
¢ cattat kACKG aMMon, which is ftated and figned by us both,
©and Captan Fiancis CGhantrel, and referred to the decifion of
“ THL G*00M-PORTER of England. And Ldo by thefe vrefents
¢ oblige my{eli; on the word and honour of a genticman, to
¢ pav to the faid Roger Pope or his order, or whom he ap-
“ points to receive 1z, an huadred guincas fo foon as THE
‘e GRouM-rorTER gives s judgment on the cafe, if it fo
+¢ happen that the jadgment be aguntt me. “i'he queition to
“ Tue oroont-pora ks Bated under the ] tters 4. 5. * and
X C 5 Jorm S Lereer is meant by A, and Koger Pope by B,
“ Gaven und' r my hand and taal Fupy 8, 1091”7 idus

Lébs et audiis dom JOUASSES doot quad 1ppe ae debito pred.

v tute forg e prevd.oenerave neir de'ets qisadiat guod e fiatuto

w parlaments DoMint CAROLT SFCUNDI auper reols Angi:q in-
choat apud 10 cfln.in com Munovise s ociaos die Vlair an oy oons

A& dnmun Rufur weess decimo vrt oo ot per del gas preoggal on. ot
aldjory nance bl oo tnnat. wfine Aoaw i featnon Len i
annn s eaa gl e JPEY Ty e r Jeady {wier ar ') madt tatum
St quad fEatiaaa peijonasi ! faonfoooe dd oo ol empus o tenford
poft oncfiniwn s e dicn N jranbean wnve Do a 1ibg ledo et fen
duderent wd ot cum pocdey Gt s ANGUICE Ccands,” wlen faran-

cules pilis pabraray ANGLICE ¢ tenms,” cedids ANGIICE

< howls,” dheons frones Ancrick ¢ thowdes,” menfs fubria

Anciace © thovelboard,” we/ ad a! vm lefon ANGLICE ¢ paf=

“otime,” dndum ced ludos quolcn gue (alty guom) cumeet pro pecie-

nits depafit. ANGLICE * ready menevy” wel pounoerel ANCTICE

« fhall hett” ex partivgy AnoLicr © upon the fidesy™ < fuper

mamuy corum que ludint el luderct ol onds et pevdo et aiquam jum=

mam vel fronmay moreta vel ahare g vel ves g lujum pofit.

Arnarice ¢ plaved tor” exceden. fummam centum lvar. od ali+

gruod wnan Lontpus wel congrefjum  jrofer witam ANGLICE upon

¢ ticket,” e/ aredentzam ANGUICE ¢ credit,” wel alitery et non

Jotweret ead. o omanibns ANGLICE ¢ {hall not nav down the
“ Aame” ad teinpus quando vl vl 11 fic perdent cad. per fona vel

i fonee quie pevdiderunt froe perdiderint d.o7. mont el alamrom

Srve ves ficin fufum pofit. hie ponend. ANGLICE *¢ o plaved or to
< De played tor” w/tra fummam centum by ar - in tair cogu rion eb-

Loaretwy Jen compelier. wel compellend. evit [olvere jew 1ofpondere

ANGLICE *“ 10 make good” cadem , fed cont att. per 1fdem et pro

qualibet purte wmd> et onoua et fingula judicia flatuta recogn. AN-

GLICE ‘¢ rccognizances,” mortguvia ANGLICE ¢ mortgages,”

conveyancia, aj]m'anfmr, obligationes ANGLICE © bonds,". bille,

Jpecialuates, pr omiffiones, conventioncs, agrcamenta, et alia adla
Juila et fecuritates quacunque quie ¢ int 0_1111'111. Jall. dut. cogu. froe
intrat. ANGLICE *¢ cnteted into” pro fecuritut. five [atisfaétion.

eorundem vel pro eifdem vel aliqua parte inde o unt vacud et nuliius

effetius prout per eundem alum inter alia plen:us apparet. Et idem

B2 Joran~gs

-

Pore
againfl
ST. LevER,

*[3]

The defendant
then pleads in
! ot the AC=
uon the flatute
. .

16.Car 2.¢ 7.
wanfiexcetlive
ganting.
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Pore *  JOHANNES in fatlo dicit quod poft 2q. diem Septembris ano Domini
Sr.‘ﬂ'::u. 1664 fupradiét. ct ante confelt. feripti praediff. [cilicet prad. ves |

tavo die Fulii anno Domum 1691 fupradiél. apud p.rochiam pred.

in com. preed. ipfe idem JOHANNES ¢f praed. ROGERUS [udehant

cum aliis ad quendam ludum vocat. ** backgammon ;”” quodgque preed.

nummi aurer vocat, *¢ guineas’” in prad. [iripto mentionat, adtune

et thidem ad unum t-mpus et unum congreffum ANGLICE ** meet-

[ 4 ] ¢ ing” fuerunt pignorat. ANGLICE * “ betted”” per eundem Jo-
HANNEM cum prad. ROGERO ¢t perdit. in lufu ills et non cum vel

pro pecun is depefit. ANGIICE ¢ rcadv money;” quodfie pr @ds-

centum nummi aurel vocat. ‘¢ gUINCas’’ tempore pignor atiGnis =

lius ANGLICE “¢ at the time of the faid bett” nuecnon tempore
adjudicationis in narratione ROGERI preed. por "I"'vontan NEALE'

o cadem warratione wcpticnat. fiert fuppofit. fuer. valoris ultra
Jummam centum libr arurt VIDELICET walo) ts contum et feptem li=
brarumct decem folid. foperins fetit. VIDELICET opud paroch, pr ds

meem prad.tly quodjue prerd. contion inommi aurer tempore Infus

Hius mon fuer. proroat. ANGLICE © betted” o pecunits depofity
Ancrice ¢ ready money”y vicque temporc adindications prad.

i warr. prad. fers fuppest jsute fod fuo feaaitate folution. prad.

LENINM dMp2Fe U g, por 2t it _]mi ANNEM cum j'?'("({.
ROGEKG w: prafoin pierost. Ancricy ¢ beted.”  Jdem

Jouaxnes poftra [ Lot prad eEavo difulte anne 1oming 1691
Jupradiét apre pos L prard. aecon praed. fociptum prad. monar=

vatione prerdio mecios e d. ROGEL O dodit fioillavd o ut fucinm

St d el v qezd od vigarc fratnt pradin eo cafy inde dit,

et provid. geviziing praced T ol wacur ot vallins wirer s i e,

£t poc parctus o e brone s ade ptit gudicion fi ipfe de debite

treedicis wotnlupn poed. merars dobeat, ©
C.Levivz.
Demurrer., "To this tre plaintiffy, Romer Paney demurs pencralle,

Fr. PeMmbrLrron,

Jndeavent tor ]i':)(“-'.xs NT Was civanin the court ot common p]cae, upon
painit. the above feeondy in taeur of the plamtiffs
Writ of crier And upon that judgment the defendant brought a writ of error.

Qu. 1 an ac- BRODURICK o7 the plaintiff in error. The plaintift in an
tion of pFuT aQion of debt it the comimen plias demands one huadred guineac,
will lie on - - . T

wager refpea. Of the value of one hundrad and feven pounds ten thillmys. | he
ing the mous of defendant pleads, that whan the wager was laid, heand the plain-
praymg wacx- tiff were at a play called back-gammon, avc pleads the ftatute of
SAMMON, 012 gqmina, and avers thatthis was for money wonat play at tables,

writeen agiee- 37 . r For : Nea {yge . s and 1 G H
ment hereby 0SNG for above the fu of one hundred pounds, and fo was void

the parrizs refer the decifion to the groom-porser, and cne of thum [the lofer) birds bimfelt in thefe
words, “ Idoby thefe prefents oblige myfelf, on t:e word and honcur of a gentlemn, 10 pay, &c *'—-
§,C. 4. Mod, a0g. S.Cor.Lun f84. S.C.N. Lut, 137, 5.C Salk. 244, S, C, Comb. 327,
S0 Skine 5730 8. C Qarth, 5220 S CLo1v, Mod, 81, S, €L Holt, 550,

-

by
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by the ftatute; to which the then plaintiff derffurs, andjudgment  Porx

i imi ¢ . ‘e bring error. againft
Was given for him in the common pleas.  And we bring St Lerozr.

* FrarsT, I think debt will not lie (a) on this wager, &c. *(s j

Seconpry, The plamtiff ought not to declire of {o many Ru. If a decla.
guineas valoris, &c.  Iagree to the cafes ot Raftil v. Draper (), ;;":::“’”':::::
and 7Zillfhalge v. Davige (c); but here a guinea is Englifp ¢ solg oin

meney, of which the Court takes notice ; and in fuch cales it is called guineas,

never declared ad valentiam (d). A guinea in law is no more of fuch a vaiue,
==than tweﬁty {hullings, and in an altion on the cafe, damages thall is good.
* be given for them according to the value; but in debt for themy 1. Salk. g, 22.
~ ghe plaintiff never declares for more than twenty flullings, and fo 25- 446.

you latcly adjudued in this court, in the cafe of Harrijon . :";{‘1‘:7'6

'Byran; in_which cafe it was adjudgeds that the Court judi- port, 7:4 3
cially takes notice of a guinca; and that the legal value of it is Raft.Ent.158.bs
but twenty fhillings, though by confentic may pafs for more (¢);

fo that this judgment is crroncous. .

THirpLY, The deed being entered of record, is parcel of the A deed entered
plea; and if by that it appear that the plaintiff has not caufe of of record, is
a&tion, he cannot have judsment, though the defendant has mif- ";"c‘l of he
behaved himfelf ( /) ; and therefore our admitgance of the value ¥ o
of the guineas will not hurt us, and we neced not to have men-
tioned this variance from the deed; and this was a point not
touched in the common pleas.

Fourrury, Then non confiat in what cale < in cafu ilh,” for
it is not meuntioned before, and the money is not to be paid by the
decd before the GROOM-POR'FER has given judgment in thatcafe ;
and as to that the declaration i<, that Pope fhirred two of his ta-
blemen, « fed non amovit illos a flatione fua, ANGLICE from the oorc in Law
point they ftood on:” and a wager,was laid, Whether the faid & Equity, 336.
Pope was bound by the law of the play, to play thole men which
he fo ftirred ? And they put it to the determinauon of the GrRooM-
PORTER, “ cumgue preed. J. ST. LEIGER (dic, anno, et loco) per -
$¢ feriptumn fuum figillat, curieq. dom. regis et dom. vegine nunc bic
& offen). cujus, &, cognovit pignorationem praxd. ANGLICE ¢ the
“ faid wager;” et preed. J. S, per idem [eriptum oblizavit feipfum
& folvere prafat. R. PovE wel ordini fus centum nummos aures
“ ANGLICE wocat. ¢ guineas, quando atrienfis ANGLICE fo foon Apee, s,
¢ as the GROOM-PORTER adjudicarct ANGLICE fhould give his
« judgment” 1 cafu 1llo fi acciderct judicium illud fore contra
« preed. ). ST. LEIGER.” Incafuill; : inwhatcafe? forit is not
mentioned before, and the moncy is not to be paid by the deed,
before the GRoOOM PORTER bas given his judgment in that cafe,

(a) Sce Bovey w. Chftlemain, 1, Ray. (¢) 1. Leon. g1,
69.; Had's Cafe, Sa'k. 23.; and (d) Ward v. Ricgwin, Latch. 84.
Walker v. Walker, poft, 13. (¢) Seethey, &8 Wil 3.c.19. (112,
(#) Ydv.80. S.C,Cre. Jac. 88, (f) 3. Saung. 316,

B3 " FIFTHLY,
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If two perfons  FypryLv, Then our plea is good; for we plead the flatute of
me:tm?;ﬁ; gaming, and that being at back-gammon, thefe hundicd guingas,
of them touch Were wagered on that game 3 and o not being for 1eady moncy,
atablemanwith. it is voidﬂ)y the ftatute : now we may aver by the flatute * againft
out making his our own dved (@), and the demurrer has confefled this. And
:::e’la?d “L:_ though the averment be not good, yet it appears by the declaration
tweentheplayers to be w1th1{1 thg words and intention of the flatute of gaming, for
#that by the the money is above a hundred pounds, and is loft on tick ; and it
€ laws of the appcars by the- declaration how it was loft, that it was at back-
< game, who- gqpumpny and that the money was won at play at that gamé, though
ever touches the judgiment of the GROOM-PORTER was at another time. T iic
¢ a man is o- . . e e, s
¢ bligedtoplyy itatute of gaming would be of little ufe, if it is not extended
€ i,” is not to by-bets, but only to the gaming itfclf. This a& has always
within the fta- been conttrued liberally 5 and therefore where a inan loft eighty
tuce 16. Car. % pounds at one day, and then the parties agreed to play at anothér
;mzlg’ :frm:;’c day, when (.:ighty pounds more was loft, this was adjudged (4) to
wager was nog De within the ftatute, and to be but one lofs; and that ftatute
on thegame, bu. was made to prevent great mifchiefs. If any of thefe points are
:2’::"; i:"""‘ of for us, then I pray that judgment may be reverfed.
Polt. 131, 175, HIOLT, Chicf Fuflice. Do you muke laying a wager to be
3. Lev. 118~ withir the ftatute of gaming? 1t is tiue, they were at play when
3. ;’ei':t 1;5. the wager was laid.
1. Salk.
2. H. Bl.4Rtp. EyrE, 71(/?1'“. Suppofe the wager had been, that the tables

43 were made of brazil, had this been within the ftatute ! Certainly

ﬁ'Jfgz; 3'5' no: no more fhall this.

:zp;“’e" @ PEMBERTON, Serjeari. It is plaia that this is not within the
Efpimafe Dig, {tatute of gaming 5 for to make it {o, it muft be betted on the hand

19. of the plaintifl” or defendant; but this wager was laid on a colla-
:- Bac, Abr. teral marter on the right of play, which is not within the aét (¢).
co\?vp. 281, E contra. FIrsT asto the declaration. ‘I'he writing pro-
™ Term Rep. duced maintains it, fOr it is the very fume with the declaration,
i- Term Rep, SeconprLy, Then we lay it, that the hundred guineas are va-
610. 616. brris 1071, 10s. of which you muft take notice, for it is a coin by
39 :cun Rep. jttelf, and 15 not any noted money or coin of the kingdom, as the
4 Term Rep.1. twenty-thilling picces are, for there 1s no proclamatl‘on to make
them pafs ; but a guinea is in nature of a medal, and is more hke
a foreign coin, and is much of that nature. And there are feve-
ral declarations of fo many dollers waloris fo much, and yet you
know the value of a dsllar : this is like that, which you cannct
take notice of, becaufe it is not the current com of the king-

dom.

(s) Cro. Jac. 2§3. Maor, 641. of back-gammon, and games played with
2.5d. 88, Lutw. 734. 1. Sall.. 162,  back-gammon tablcs, are declared llegal ;
297.227. 2.S5alk. 676, 6.Mod. 306. und therefore it is decided that no action

(6) See Hillv. Pheafant, 2. Mod. 54.  will lie on a wager refpeting the mode
ard Edgebury v. Roffender, 3. Lev. 94.  of playing WAZARD, that being an il-

(c) By 13. Geo. 2."c. 19. f. 9. all legal game. Brown v, Leefon, 2. H. Bl
g mes played with dice, except the game  Reps ¢3.

HoLT,

1
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* HoLT, Chief Fuftice. Guineas were coiped at THE MINT  Por:

for twenty fhillings only, and there was ncver any proclamation to agait
. . ST.LEIGER.
take them pafs, thdugh there was one to take the twenty-fhil- v sk
ide 2. Salk,

ling pieces, It is true, by confent they may pafs for more than
twenty thillings, but legally no more is’to be demanded for them 4l 5
than twenty fhillings. "The guinea was coined according to the ;. salk, g. 22,
twenty-fthilling piece; we call them guineas by agreement; but 5. i
how can we take notice of what value they are? If the plaintiff
had declared of twenty-fhilling pieces, we muft have judicially

_taken notice of them : but do you think that it is not high trea-

. fon to counterfeit guineas ! Certainlyitis; though the indiGtment
fhall not run for counterfeiting guineas, butof {o many pieces ot
ewenty thillings value. A guinea is the current coin of the king-
dom, and we are to take notice of it. The guineas were coined
after the proportion of Carolus’s (that is) fifteen penny-weight lefs,
to the value of twenty-fhillings only : the queftion is, Whether we
can take notice of the allegation of the value of guineas, becaufe
there are other forts of them, as five-pound guineas ! Whete you dow to declare
Yeclare on a [oreign coiny you muft declare in the detinet only, and on foreign cowm.
not in the debet : fo in an aétion of debt for goods, as corn, &c. Ante, s.
though DEBT lies on the contrad, yet it quft be in the actinet 8. Mod. 57.
only, and the value muft be fhewed: it is always fo, unlefs the 187.
debt be for Englifb moncy. Now thefe are Clled guineas here,
which if it were a coin not known in our law, we muit take
them to be as goods.

EvrE, Fuftice.” Then the defendant confefles the value of
them, as the plaintiff has alledged.

Houvr, Chief Fuflice. Butitis centum nummos aureos ANOLICE
« guineas.” What is that? It is very uncertainindeed: If it had
been centum pecias auri wocat. ¢ guineas,” it had been well
cnough, .

Adjournatur. .

But in Trinity Term, in the feventh year of /¥i/liam the Third, Veriance be-
(HoLt, Chief Fuflice, and Fuftice EYRE only prefent) thejudg- | ";‘::“‘l‘;
ment was reverfed, chiefly for this reafon, Becaufe the plaintiff had e o
fhewed the cafe, play, and wager, and then the dced by which the which the ace
parties bound themiclves ¢ in pignoratione preed. ;” and, upon oyer tion 1s brought,
of the deed, it appeared, that it wus to ftand to the judgment of Cowp. 178.
THE GROOM-PORTER upon the ¢ cafe ftated and figned by us 3. Term Rep,
¢« both,” which is not the fame : and therefore the writing coma 35
prehending the cafe and averment taken, that the cafe in this %, (™ Ko
and in the * declaration are all one, and although that the induce- 55t
ment of the cafe and this ftated are all one, and thercfore whether 4 8
the averment be before the deed or after is not matecrial. [ ]

Yet THE CHIEF JusTIcE was of another opinion, becaufe
the declaration fuppofes the deed to be, to perform'a wager com-
prifed in the deed, where it is to perform a cafe extrinﬁcal, and .
which is to he coupled by averment, .
B4 + Waytes
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Cafe 4. . Waytes againft Briggs.

In an action of 7JVHIS 1s AN ACTION OF DEBT ON EsoAPE. It is faid, thag
debt on an ¢- the prifoner was brought before Mr. JusticeE GREGORY,
Jeaper 2 deche and by hi itted. It has been objccted, b d
taton that the 21d by him committed. It has been objccted, becaufe we do nog
defendant was conclude prout patet per recordum. .

committed, &c. is . ..
good, without Hacrr. T conceive this is good on a general demurrer, and

faying prout  that it is within the 27. Eliz. c. 5. of demurrers, becaufe it is
patet per recor- but matter of form, and is within the rule laid down in Hob. 233.
dum, for bang and within the reafon of it too; and on the trial the commitment_

inducement it . . . Paish
oV r
need not be a- muft have been given in cvidence. The cafe of Hancock v..

verred. Proud (a) is in point : In debt on bond againft executor, the de-
s.C. 2. Salk, fendant pleads feveral judgments in bar, xitra guod, &ec. and the
6 5.' ‘ plaintiff replies, guod placitum prad. eft minus juffcicns to bar him,

g.C.HoIt,st. becaufe upon one of ‘the judgments (naming it} {urisfaCtion.is
Hob. 210.  acknowledged ; and as to the others kept on foot by fraud; et hoc
Moor, 838 pa,4tus ¢ft verificare, without {aying per recordum : and, by the
:' i':‘;.z!‘f_:. « Court, it is good on a general demurrer 5 otherwife upon a fpecial
1. Show. 4.  demurrer 5 and judgment was for the plaintiff,

g'_ T;Tﬁ ';;%'_ HovT, Chief Fuftice. It feems but matter of form, and fo it

3. Lev. 393 was adjudged twice In the cale of Hancock v. Proud, in 1659,
Comb. 2%‘); and Clegat v. Barbury ().
. Com. 18
& l::le.?:ler“g Evrr, Fuftice. 'The alledging of the commitment is but in-
(C. 82.). ducement, and not the point of the aétion. I think the cafe of
2. Bac. Abre giddietor v. The Manucaptors of Silvsfter (¢)sis in point, 2nd this
241 is but matter of evidence /4),  "Where the record is the fubftance
of the plea, there it mult conclude prout patet per recordum; but
wheve it is but inducement, it neednot; for which thereis a geod
difterence in Co. Lit. 303. a.  Where a matter of record is the
*[o ] foundation or ground of the fuit of * the plaintiff, or of the fub-
ftance of the plea, there it ought to be certainly and truly alledg-
ed; aliter where it is but conveyance; and fo in this cafe.

1.Saund.g. 10, HorT, Chief Fuflice. Indebt on a judgment, it is faid, guod
263, 269. cum récuperaffety, ey and though it s not fuid prous patet per
3. SalKe $20. o pcordum, yet it is good, and fo it has been held ; for it was but
555 830- inducement ; and yet iticagreed,that in fuch cafe the defendant may
picad nul tiel record. Tue vscapg is the rift of the allion, and
‘THE COMMITMENT is but the Inducesicnt to ity though it can be
po cfcape without it.  The record is ot the matter of the action;
but the efcape ; tor if the record had been the matter of the action,
tien Hic plantiff ought to have concluded prout patet per recordum,
but here the omiffion of 1t is but matter of form, for it ought to haye

€a) 3. Sid. 429. 8. C. 1. Saund. procfi, whethertherc was a good caufe

36, of aclion againft the party who cfcaped
(8) 2 Sid. 16. is matter of evidence; and theretore
(¢) 1.Sid. 216, unlefs it be proved, the plaintiff will be

(d) So i an aétion againft the fheriff  fon-fured, Alexander v. Macauley, §.
for the efcape of a prifoner, on #efas  Term Rep. 611, T

. been
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been given in evidence on ¢ nil debet” pleaded, which is the plea  Warrse
for the defendantin this cafe, becaufe the gi/f of the altion is ground- &«
*ed on matter of f1¢t,%and not an the record; forif it was, then the _ B*1eo%
plaintiff could not plead ¢ nil debet” to it, but only « nul tiel record,™ Casthe 3450

Eyre, Fufficec.  The defendant is not eftopped to fay qued
the jarifoner non fuit committed, though it be faid on the record
quod committitur.

Hovt, Chief Fuftice. The record is only alledged to make
it anefcgpe ; and though the record be proved, that does not make
it an cfcape only,

Nortney. Inlaft Hilary Terminthe court of common pleas
in debt on efcape, it was not faid prout patet per recordum, and the
Court on the firft arzument;were of opinipn, that judgment thould
be given againft the plaintift; but afterwards confidering that the
defendant’s plea had admitted the commitment, judgment was
given for him.

¢ Curia. That cafe is no authority for you. .
Judgment for the plaintiff, nif, &e. (a)

(a) By 4. & 5. Aun.c. 16. “¢ where ¢ notwithftanding the fame might have
¥ any demurrer fhall re joined in any ac- ¢ been taken o be matter of fubftance,
® tion, in any court of record, the ¢ and nct aided by 27 Elz. c. §. and

Judges fhall proceed and give judg~ ¢ no advantage fhall be taken of or for

ment without regarding any imper- ¢ the nut alledging prout pates per recor=

feGtion,omiffion,or delet in any writ, ¢ dum, except the fame be fpecially and
return, plint, declaration, or other ¢ particulaly fet down, and fhewa for
pleading, &c. except thofe fpecualiy et ¢ caufe of demurrer.”

¢¢ down in the caufe of demurrer,

The Earl of Bath againft Batherfea, Cafe 5.
TREVOR, Solicitor General. “The depofitions which were Depofitions in

read againft my Lord Bath in the other caufe, are no evidence :":’: ":{_:’w::;‘
in this, becaufe that trial is not betwcen the fame parties; and gove in ape
-depofitions are never evidence but where they are mutual ; and other, or not,
this defendant does not claim under any one that was party to the | g, 5,8,
former fuit. 281. 286,

. . Salk,
Curia. They may be read becaufe the defendant fhelters :91. id

himfelf under the other’s title, and the title of the land is not in Poft. 277. .
queftion, but the queftion is to whom the rent fhall be paid. ;c'!‘"; ’C;:"
3. 178,
2. Chan. Cafes, 250. 8. Mod. 181, 1. Vern. §3. 161. 254, 308, 366, 413, 6. Vern. 5':”
555. 603, Cowp, 17. 594. - [ IO]
If the * defendant give the plaintiff’s anfwer in chancery in gy,
: ) : ¢ v paty e
evidence, he may infift only to read fuch part as he will, for it is gainft whom an
like examination of witneffes; but then the other fide may infift anfwer inchane

to have the whole read after. ceryis produced
inevidence, may

have the whole of it read.—~Chan, Caf, 354. Copp. $94. 4. Com, Dig. ¢ Evidence™

(C. 3.). Bull. N, P. 237, Efpinaffe Dige®, 752. Gilb L, E, 30,

) 5 H :

Nora,
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Cafe 6.

A return, to a
mandamus to ree
flore a common
council man,

Michaelmas Term, 6. Will. & Mary, In B. R

Nota, There was a verdi& for the plaintiff in this caufe after
a trial from nine o’clock in the morning till nine the nextday ;
and the Judges fat up all night long. ‘ '

The King againft the City, of Chelter.
THIS was a mandamus to reftore nine perfons to their places of
common-councilmen in Cheffer.

They return, that by charter granted to them in the twentieth

@ thatthey were year of Henry the Seventh, amongft many other things of
‘¢ chofen yearly, which they take no notice, they are impowered to choofe forty
“""I“d“‘“’_’d""f common-councilmen yearly, and that ante adventum of this writ,

checom o thefe nine perfons were chofen common-councilmen, and fo con-e

¢ the writ they ) L :
o were chofen tinued for a year; and that at the end of the yuar debité amoti

¢ and
#nued for a
S ycar,and at the
¢ end uf the year

conti- fuere ab officio per eletlitnem aliorum. .

SirR Tuomas Powys. This is no good return, becaufe it
does not fet forth any certain time when thefe perfons were chofen

¢t were duly a-*or removed; and in returns to mandamus’s, there ought to be

# moved * from
4¢ their offices
¢ by the clec

¢ tion of o-
é¢ thers,” is bad

the greateft certainty, becaufc it is the ground of the judgment of
the Court, and are to conclude the party, who has no opportunity
to plcad to them, and therefore they muft be pofitive too, that if
they be falfe, the party may have his alion. Now to fay, that

for its uncer-

r- thefe nine perfons were ante unum annum integrum ante adventum
tainty ; for it

3 Thave brevis chofen and remaved, is altogether uncertain; for it may be
0 H .

ewed 1he rime fOTtY years ago, and yct the return be true; and if we bring an
they were ele@- action on this return, we cannot know whit «certain time they

ed, foasitmight meuant.

have appeared . , . .
they wsfe ot OECONDLY, They fay, that the year being ended, debite ab

amoved becre offfcio amoti fucr. wuich is not guod (@) ; for it ought tobe dire&
#be year expired. and pofitive @ ¢ Non fuit debito msdo admiffus” is afill rcturn of @
§.C.Comb.307. mandamus; it ought to be non fuit admiffus.  H. brought a man-

$.C.3.8alk.230.
8. C. Holt, 438,
Poft, 256. 275.
1. Show. 238,
281. $64.

*T 11
2. dalk. 428,
431 434 435-
Carth, 170,
6. Mod. 13,

1. Salk. 4313.
436.
3. mdh, 309,
5. Com. Dig.
 Vandamus”
(D. 5.2,
3, Bac. Abr,
542, 543.

damus to be 1cftored to the place of town-clerk of Flereford ; the
mayor returned, nunguam fuit debito modo admiffus ; and held ill;
he ought to have rcturned non ¢ff admiffus; for if the return be
falfe, the party gricved may have his actionon the cafe.

* Curia. 'T'he cafe of amotion, or putting out, differs from
the matter of election. There is a difference between debite
amotus fuity and non fuit debite eleltus; for this cafe and all
others of like nature admit that he was removed ; but in cafe of
eleion the mandamus is to admithim, and therefore in the return
it muft be thewed nor fuit eledius pefitively, and muit not fa
non fuit debire clettus, for that implies an eletion ; but it was not
according to the conttitution of the corporation, and therefore in
fuch cafe the return ought to have fhewed how he was eleéted.
But in this cafe all are agreed that he was removed, and they fay
that it was duly done, and fhew the reafon of it. But the return
ought to huve Thewed what time they wege clected,

(a) 1.8, 209.
Evrig,
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Evre, Fuflice. They may alledge a cuftom to choofe a com-

- mon-~councilman, and to turn him out ad libitum, and that is Var-

.

‘were chofen at nine feveral times.

ren’s Cafe (a); for he has nofrechold in his place, as an alderman
has; for a common-councilman is collateral to the corporation.

Howvt, Chief Fuftice. . The return is too fhort. But we will
not reftore you on this writ : agree to take a declaration, and try
it next T'erm on the merits.

And here you ought to have brought feveral mandamus’s ; for
nine perfpns cannot join in a mandumus as here ; perhaps you
W You cannot all join in one
writ, for the cle€tion of one is not the elcction of another. This
is an innovation, to join nine men in one writ of mandamus : can
we grant a joint reftitution to them? It is a feveral intereft.
Tenants in common cannot join in one action, though they come
in by one feoffment (4) 3 the amotion of the one is not the amotion
of the other ; and it may be for feveral faults, one for forfeituie,
the others for other reafons. I think the writ ought to be
guathed (¢).

EvYRrE, Juftice. Andfodol.

. 663-

(=) Salk. 430.

(6) But fee 1. Lev. 109. Ray. y0.

(c) See the Cafe of Andover, 2. Salk,
433.5; and Rex o. Mayor of Hull,
9. Mod, e10, accord. ; Rex v. Mayor of

Mayor of York, 5. Term Rep. 74.;
where it is faid, that after a return had
been made to a mandamus, it is toe late
to make any objection to che writ itfelf,

Green againft Moore. .

THE cafe was thus :—The declaration was in Trinity Term;
the defendant imparls till Michaelnas Term 3 in the vacation
the plaintiff was outlawed; and thep in Michaclmas * Term the
defendant pleads the outlawrytin bar, but dges not fay the out-
lawry was puis darrein continuance 5 upon this the plaintiff de-

_murs.

An executor may, after declaration and imparlance, confefs
judgment and then plead this iz bar, and need not fay puis darrein
continuance, as in Savil's Cafe (a). So here the plea of outlaw-
ry after imparlance is good, without faying puis darrein conti-
nuance, for it appears to be fo here. So Mich. 3. Will. & Mary,
Roll. 395.

E contra. 1In the cafe of Surby v. Gile (), an outlawry was
pleaded after imparlance, but becaufe it was not faid puis darrein
continuance, the plea was difallowed. So in the cafe of Ewer v.
Moyle (¢}, it is no good plea to fay poff darrein continuance fuch
a thing happened ; but ought to be precife in the day.

(a) Jones, 299.

(r) Yelv, 141,
(#4) Trin,Term, 35.Car. 2, Roll,1118. -

. Hovr,

Kingfton, Stra. 598, But fee Rex v.
5

Tue Kina
againft
THe CiTv or
CHEsTrR,

If feveral coms-
mon-vounciimen
beremoved,they
cannot all join
inone mand.amus
to be reftored ;
but each muft
have a feparate
writ,

S. C. 1. Salk,
436.

Poft. 420.
2. Inft. 199,
4. Bac. Abr,

§. Burmr, 2742,

*[12]
Cafe 7.

If the phintiff
beoutlaw:d after
the defendant

imparls, he may
plead the ouge

lawryin difubi.

hty withoyt fays

ing puis darrein
€ontinuance,

S.C.g, Salkg,

178,

2. Vent. 282,

Lut, 1514,

1. Lutw. 39,
N. Lutw. 2 I3
2. Luiw, 1512,

1514,

Comb.253.457.
4. Bac, Abr,

144.
5+ Term Repy
224
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Green Hovt, Chief Fuftice. The pleais good enough.
Y o:':f:. EvrE, 7uflice. Since the record appears, why fhould it not he
" pleaded ?

But pEr Curiam, Let it go over till the next Term, be-
caufe it being a jult altion, you may in’the mean time reverfe the
outlawry, and then may plead puis darrein continuance.

Cal-'8. The King againff Lammas.

While law pro- NORTHEY nioved to quafh an indiéhment for felling low
Geedings h“'"' wines in a collar, without giving notice to THE FXCISEMAY,
::.ﬁa:;': v againtt the flatute of 3. & 4. IZill. & Mary, Lecaufe it is return-
vition cn a pe- €d in £uglih, and ought to be in Latin.

nal flatute T i . "
though in Frg.  HIOLTy Chief Fujtice. T cannot tell that; no writ of error lies

fife, was gosd. on it; the remedy s by appeal.  You may as well tnkg this ex-
« ception taan order for keepiny a baftard-child ; though indeed all

8. C.nu Saliz. convictions for deer-fealing are in Larin.
149.
$. C, Comb, 326, Comb. 212,

Inan informa-  Norruey. Then the conviction is not according to the in-
tion on a penal i@ ment and the atute, becaufe they do not find that he is a
::::;:,.:;;r::y common difiliery as the words of the flatute are ; for if another
that the defen. perfon diftil wines, a man may [l them in a private gellar with-
dantis convi- out offending the ftatute. . )
(71 2
f? qﬁr,f{,f”égfﬁ.'f * Curia.  They conviét him of « the offence aforefaid,” which
*[ 17 | mult beas he was a common diftiller,
§. C, Skin, 562.

Cafe g. The King againp Wadfworth.

The Court will COUNSEL moved to quath an indictment againft a wmiller for
not quath anin. taking too great toll, becaufe it was not faid jurat. nor oncrat.

di@tment for cx- he iur amed
eortion. nor the jurors named.

1. Vent.30.  THE CourTt. It is againft the courfe of the court to quath
1.5id 54.  an indi®ment againft a perfon for extortion or oppreflion; we

t. Salk. 372, cannot do it. Demur to it.
1. Will. 325,

$tra. v211, 1088, 2. Burr. 1129. 3, Burr, 1468. 1841, Andr. 230, 4. Com. Dig. *““Indift-
ment*’ (H.). 3. Bac. Abr. 745

Cafe 10. Walker againft Walker.

A eenera) inde- COU?\"F FT. moved in arreft of judgment, becaufe the aion

bisatns affumpfis ; vyl o .
will not Le o o was tor money won at play on a wager, by a general indebi-

qvager to reco. F7us ajiniyfity which is not a good promife in law ; for there is
ver the meney from the /ufir 5 butif the fiakes be depnfited, 1t hes by the awinner againll the fakes
beld.r —S C. Comb. 503, 5. C. 12, Mod, fig. 268. S, C. H I 328, Antey 50 Peft. 351,
2. Vent 175, g, Leve 1if. 4. Mol sog, 6 Med. 128, 5. Suk. 22, 125, Shin, 196.
Comb. 327, 2, B, Abr. 1g 620, Fusg. 3c2. Cowp. 570 1. Tum Rep. 616,

no
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no debt (), and the verdiét being general, and entire damages
given, it cannot be goad.  There are caies on both fides ; and the
pointis now depending ina caufe in the exchequer chamber.

E contra.  Though it is, yet in the cale of Egleflon v, Lewen
(b)y in Hilary Term, in thie thirty-third and thirty-fourth year of
C/J}rles the Second, in Sk ¥rancis e MBERTON’S time, a
judgment in this point was affirmcd,

Hovur, Chief fuRlice. It was{o; but fince we came hither
we have had the contrary, that it Joes not lic : itis mercly a wager,
and no indebitatus affumpfit lies for it for to make that lie, there
*muft be a vrork done, or fome mentorious action for which debt
wuld lic but it dnes not for this wager, becaufe this is due in a
collateral refpect: it is true, the calt of a dic alters the property
if the money be ftaked down, becaule it is then a gift on condition
precedcnt, and an indebitatrns afJumpfit lies againit him that holds
the wager, becaule it is a promnife m law to deliver it if won (¢ /.
If a man fay to a furgeon, ©Cure fuch a man and I will pay you,”
a good affumpfit lics upon that, becaufe it is au original contiact,
and there is a labour done in the way of his profethon (d). No
indebitatus affumpfit lics on a bill of exchange, and a judgment
was ftayed on that point in my Lorp HALE’s time (¢), and the
like in the exchequer (f); und it is not material, whether he
againft whom the bill is drawn, has effets * 1 his hands when
he accepted the bill, or not (g). It is notlike a lberate to pay
money on a tally; when the officet has the money, the propricty
of it is vefted out of the king, aad isin the party (b). I am fure
my Lorp CHIEF JusTiceE POLLEXFEN was of opinion, that
that judgment in Eglefton v. Lewen (i) was not well affirmed,

Let it ftay ; we will {pcak with the Judges in Tiie EXCHEQUER
cHAMBER. After this verdi@, if it could be any ways made
good, we would doit; but a verdi®t cannot make that good

“which is bad in law (#). Though, on the lofs of the wager, the
defendant had promifed the next day to pay it, yet an afumpjit
would not lie on it (/), becaude it wants coniideration, it being
but executory,

Adjournatur (m).

(@) See Cowper, 33. [5) Poft 8.

(¢) 1 Lev. 118, (i) 1. Danv. 28, pl, 12,

(¢) See Sands . Trevilizn, Cio. Car. (&) dec 5. Bac. Abr. 296.
¥07 193 (/) a. Mod. 409

(d) 1. Salk,27. Bull. N.P. 280. {m) It is faid S.C. 12, Mod. 148,
(¢) 1. Salk. 525, 1. Mod, 285, that in Michaclmas Term 10, #14 3,
(f) 12. Mod. 37. 1. Vent, 152, judgment was given for the deieadant,
{g) S Kydon Bills, 100, See alfo Lutw, 180.

HILARY

Warese
agamft
Warkrn

[14]

.
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* The King againft Crofby. Cafe 11,
CROSBY was indited for High Treafon; and at a trial at Quare, Whes

bar Aarer Smith was ready to give evidence againft the ther a pesfon
prifoner, when hLe produced ¢he record of $mirh’s convic- convifled and

. . . PRRTEN .. fet onthe pillo~
tion and judgment to ftand in THE PILLORY,and hchad ftood init. [y, the auehor

Tue CouxseL for the prifoner objeCted, that this made him ©f 20 iafamoss

. . Y o . - Y
infamous, and difabled him from being a witnefs. r'ei‘;'erf dd;:e:l"

W aARD, Attorney Gencral, This does not take away his evi- f:f”sp stent wit-
. dence: the caufe for which he was convitted was only giving ’ :
inftru®tions to Stephen Colledge to be ufed by him at his trial ; 3. C-Skin. 578,
but there was no publicativn of them, and it was not a caufe that i.s;:.' 7 Salk,

deferved THE PILLORY. 5.C Holt, 753

. . . Ly . $. C. 12,
Hovrt, Chief fuftice. The caufe is not material if the court -, =~ ** Mod,

had a jurifdi¢tion ; if he ftood on the pillory, and fuffered an Pogt. 75.

infamous punifbment, the queition is, whetherhe be a good witnefs, 2. Hale, 304.

. ) i " Gilb, L.E. 1400
TREVOR, Soliciter General. It is not the putting in the pil- !

lory, but the faét for which he was convicted that takes away his
evidence ; as perjury, and not a libel only, as here.

Hour,
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Tae Kwve  Hovw, Chief Juftice. Itis the infamous punifhment, and not
egainf  the caufe {a) .

CrosBv.
A pardon ope-  If one is convifted of perjury, and ftands in THE PrLLorY for
:::3::/!:2':;:, ity if he get a patent of pardon, it dogs not reftore him to his
andremoves the Lioeram legem. Here has been a general pardon } the pardon
imeflatility re- does not revive his old credit, but it gives * him a new one.
fulingfrombe- If one actainted of treafon be pardoned, it makes him a good
ing fet oo the yeirnefs, though before the pardon he could not be fo ; but where
ﬂ;‘:z“ :;m:: aman lies under a civil difabilityy without any conviétion, the
Pott. 7. kiyg.cannot pardon that 5 but where there 1s a convif‘lion for a
5. Lev. 427, criminal offence, the king can, though not to reftore him, but to
Kely. 37. give him credit for the future. ~ This is the fame difability as is on
Raym. 369. @ judgment in villenage or attainder, and it is every day’s pra&tice
3. Peer. Wms. to allow them to be witnefles after pardon ; the difability is as
AT kP, C much a confequence on one as the other, and the general pardon
o 3';’ t 129, difchargeth the offence. I will not give any opinion now as tothe
ch. 37. . 48, firft point, Whether he had been a good evidence without a
ch, 46. £ 19. pardon? But I take it, that the general pardon makes him'a good
2. Hale, 278, one, and has taken off the difability ; for it not cnly takes away
':k": L':"‘F‘ the crime, but the difability too (4).  And by EYRe, Fuftice, he

"™ ST was allowed to give evidence.

But the jury acquitted Cro/ly.
(a) It isfaid, in the cafle of Pendock  the infamy of the crime from the naturé

v. Mackendcr, to be now fittled, thatit  of the pumtment; for it a witnefs,
is #he o 1me that creates the infamy and  on being afked the queftion, admit that

takes away compctency, 2nd not tbe  he has ftood in the prliory, the Court.

puniftment, 2. Will. 18,  See alfo Davis  will not permit hun to becomebail. Rex
2. Caiter, poft, 75, Theparty imielf v, Edwards, 4. Term Rep. 440,

may be examined as to the fa&t, Pud. (&) Sec the cafe of Cuddington #.
dle’s Cale, Cafes in Crown Law, 2d edit.  Wilkins, Hob. 67. 82.; Reilley's
349. ; and perhaps the Court will infer  Cale, Cafes ip Crown Law, 2d edit, 362,

Gafe 12. Walker againft Slackoe.

3 tue cunsta THE NotE from THE ATTORNLY to THE CURSITOR wa$
“ox, in making thus : « Inter A. in trefpafs, and five, naming them, de-
:I::f.‘oﬂ‘:'j'\:d;{ « fendants, [Notk, E. one of the defendants is dead : make
ent  agant  out a writ of error.” The curfitor omits to fay that he is
five, omit to dead, and takes no notice of him, but makes it out in the name of

Rate, in purfu- four only.
&nce of the xote

fom tax a7-  CarTHEW. This is not like B'ackmore’s Cafe (5), for this
Soaney, that ;g 4 error in judgment, which is not amendable 5 and there is no

bem i ;
:::df;,:h::,:: cafe comes up to this.

flot be amended.—S. C. Pot. 69. S. C. Comb. 354. S. C. Carth. 467, S. C. Halt, 84«
8, C. Ld, Ray. 71. 1. Salk. g0. 2. 6. Mod. 263 3ro. Caith §20, Skin. 168, 253,
Comb. 5. Fitzge 01, :

U‘) ’. Co. |56r
Hovty
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Hovr, Chief Fufic». T will tell youonz (). Indebton akonl Warrer
acainft an heir where he was bound, THE CURSITOR mad: out a againft
) SLackoE,

writ, wherein he did not exprefs that the hcir was bound, as

erhaps thinking him bound without it ; yet after verdict 1t was
amended and put in ; which was an crrorin his judgient, and yet
amendable, becaufe he had the bond before him. In this cafe
before us the notes were aslarge to THI CURSITOR as need to be.

NorTaev. Inthe cale of Powel v b azen-Note Orllere (4],
the writwas, «Pracirr guol reddat twenty acics H- lingtany”
the word ¢ # 7" being omitted; and it was amendudy it ozing oniy  # [17)
the default of the clerk 5 for he had writ it out of a paper doli- ¢
feredto him to make the writ, wherein this word 7 was, which
THE CURSITCOR confeifed upon oath, though this was an original ;
and our cafe is the fame with Rlackms: s Cafe, for THE CURSI -
TOR is to draw the writ, and TUE ATTORNZY is ouly to
ftate the fact to kim, and here was as full inftru&ion to him as
could be,

Atanother cay,

Hgqur, Chicf Fuftice.  The defendant here is not party to the

rit lot crror 5 tor 1f the defendant dic before man et erratum
. plcadul, you fhall goon (c).

{a) Yorger v. Sales, Cro. Care 147,
14"

(9) C10. Ll 634,

(¢) This calt was moved amain in
Michaelmas Term 7, JFill. 5. and the
wnt of cirer was guafhed; the Court
being of opinior, th .t 1t was 1 tamendd.
able, beiufe it was a4 wil o reverle a
judgment, and the ftatutes of wnmend-
ment cxtend only to amend wiis wluch
fuppere judgment. 5, C. P, 69.

Herbert apalnfl
FORMFDON INRFVINDIR,

Lut by 5. Geo. 1. c. 13, ¢ al! writs of
‘“ ciror wherein there fhall be any
variance { o the onzinal record, or
¢ other dete®, may and fhall beamend-
¢ ¢a and madc rgreeable to fuch record
““ by thz relpe@ive courts where fuzh
““ wiit thall be made retumable,”  See
Lady Cas «, Title, “na, 6U2. 5 Swod
Biswe Company o, Dempfey, Stra. 892.;
Vet and Smith o, Ratlwl, Cowp,
425wl 1, Bac, Abe, g5, 103,

Norpan,

. - . .y N
iffuey and fays not, that zenunt in tail 13 dead without sfjuc.

LEvINZ, Serjeant. "Yhis formedoiz does not intitle the plaintiff

iffue,

Cafe 1 3:

The plarctifl'inticles himfelf Ina roxm: pow
to maintarn the allion, for thet the fjue 7 ieil 1s dead wwithons in remamder, it

is nat croughto
fay, ¢ the iflue
S ddtan -'.Hh-

¢ out

to maiqtztirn his adlipon ; for‘ it s net enough to {1y, that the i1y pars o .
dead without iflue, but alfoy Grat the zenant in tai 15 10, 1 hat averredthatthe
1s the very title ot the demandant 3 and 1t {hall never be intended *¢ ¢ want in rail
that he died without iifue ; for the cftate was a fee finple at comn- ‘: dicd f’,’i'h"“‘
won law ; and, now it is an cflate-tail, it is fuppofed it will endure "™

for ever, and the plaintift niutt always fet forth as much as wil] kvt 961, 962.
cntitle bim tohis action ; and the ntendment 1s {lrong againgt him ., Latw. 305.
here, becaufe the law fuppofes the cllate-tail will contiuue for ever; Ficp. 235,

° 1. Mod. 219,

z. Mod. 04. 18, Mod. 14n~cgcz. Dyery 216, Booth, 155. 2. Bac, Abr. o

Vor. V, wnd
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Hewserr  and if the tenant intail be not dead without iffue, the demandant can
g+i”?  have no title, though his iffue be dead without iflue, and therefore
MoReAN. s not to bz received (a).  And let me admit what I will, if the
plaintiff have no title he fhall never recover.  Buckmer’s Cafe (b)
1s"in peint. .
Hour, Chicf Fuftice. It is aFORMEDON in remainder,becaufe
it remains over on the determination of the eftate-tail : and muft
not you ihew that the tenant in ¢t il is dead without iffuc according
to the limitation, for without that you can have no remainder ?
. f ltisthe very point of the action, and you muft thew that the firft
* [ 1o donce is dead without iflue ; and ¥ it is not implied at all that
becaule the iffue is dead without iflue, that therefore the tenaut in
tail is; for he may have other fons befides his eldeft. Suppofe it
Be a condition precedens thar when 4 is dead without iffue the
temainder fh .1l be to B. in fee, it will not be fufhicicnt to aver,
that the fon of 4. died without iffue, but alfo that 4. is dead with-
out ifTue : and this is in nature of a condition precedent before the

remander can come in pofleflion.

(a) Fitz. N, B. 2z0. The Regitter, Book 8, Edw. 3. pl. 19. 38, Edw. 3.
242, The Year Book 3. Hen. 4. pl.1.a.  pl. 26, Hob, g1, 232,
Bro. Abr, ¢ Formedon,” pl. =j. (6) 8. Co, 86. 2, Brownl .,
Raftal. Ent. 364. a.—3ce alfo Yesr 1. Leon.213.

Cafe 14. The King again/t Wood.

Obtaining goods AN INDICTMENT fet forth, that 7. 7. having feventeen yards
:"":"‘”l{“n;fl’ i of filk, /7sed deceptivi told him, that a young woman had
di@ableat com. vccafion for it to make her wedding-clothes ; on which he fold it

mon law, unlefs to her under colour of that falfe pretence.
it he of a public A
nature, MoNTAGUE moved to quafh it,

S.C. 1. Seff. FirsT, Becaule rio indi&ment lies for this matter, for there was

Caf;?-lkzw- no traft 5 znd if there werce any, an a&tion lies for it (2).
14 O3lK. T¢g0.

379. 6. Mod. 42. 61. 108, 201, 311, 2. Ld. Ray, rcr3. 9. Mod, go. 2, Bac. Abr. 611.
Fitzg.122. Cowp. 323. 3.BL Rep. 273, 2. Term Rep. 581, 3. Term Rep. 98,

An indifiment  Spcowpry, It is n " i
P s ot averrcd, that the young woman did no¢

omitting the uéy A(TY» OF that the had not occafion for it.
revera, e i PER CURiaM. Let it be quathed.

bad,
ad (a) By 30. Geo. 2. . 24. nhtdlning goolls by falfe pretences is an indi@able
offence.  But fee 1. Hawk. P, C, ch. 41,

Cafe 15. The King againft Grove.

Defindant  in PER CURIAM. In an indi@ment for barratry the defendant
::C":rm’:'"o'; muft have # note of the particulars, that he may know how
P‘M;w,m_ they intend to charge him, otherwife they will not proceed to
1. Mod, 258, trial

6. Mod. 261. 311, 3,8id, 282. 1, Hawk, P.C.ch, 81.{. 53. 1. Bac, Abr. 281. 1. Ld, Ray,
450«

Anonymouss
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Anonymous. Cafe 16.

ER CURIAM. °If a fpecial matter be pleaded which looks Where matter,
like the colour of a plea, but amounts to the general iffue, it is thougha ounte
no caufe of demurrer ; as if in debt youplead a releafc, though you 1o ;%:h:‘f:';;
might have given it in evldence on #i/ debet, yet it is no caule of f['-til”jpl‘d’dll.
demurrer : {oin debt for rent,if you pleadentry and expulfion, itis
no caufe of demurrer, though it may be given in evidence on n#l
debet,

Anonymous. Cafe 17.

NOTE, After demurrer joined we cannot give leave to the After demurroe
defendant to waive his demurrer and plead the gencral iffue ; -}°";°"’ the de-
and here the demurrer is entered on THE ROLL. Itis a record of ;:iv:";,ﬁﬂ:::;
court when it is brought into court, and put into THE PAPER tO the génml if-

be read as a record, fue,
€. Mod, 38, 1. Salk, 515
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* The King againft Bethel. Cafe 18,

ETHEL was convitted at Trg OLp BaILEY for buying prifonsr in
of broad money, and was fined a thoufand pounds. Being Newcars for
arrefted at the fuit of a private perfon fome time before his @ fiee cannot

profecution for that offence, or beforc any knowledge of it, and fwrenderin dif-
two perfons being, bail for him in the Ling’s bench, he moved for Zl;alrg:l :f,;t’,s,
a habeas corpiesy and wits brought up by the keeperof NEWGATE. a%ion without

It was moved in behalf of his baily that ke, being now in court, 'C";L:t ,‘;{“9:;;
)i

might, as he allo defired, furrender bnfclf in difcharge of his bail, the wrtt was

and be committed to 11iE MARSHALSC AL previous to his

. . . . buang  dppre-

Curia.  You cannot difcharge the king’s prifoner without hended forpthe
leave of the Court; it was denied in Glavton's Cafe.  We mijdemeanor.

know very well the meaning of turiing him over to THE K1NG’s s. C. Salk. 148,
Brnce Prison. S. C. Hol,

'

- 145.
$.C. 12, Mod. 741, S.C. 1. Ld. Ray. 470 1. Salk. 149. 1. Mod. 118, 184, 5 2 Jou 13
4. Keb. g2z, 1, 9 78, Sryle, 147, .

C3 [Y5:3
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A retorn to a2 Sir B. SHOwER. Then we hope we fhall be difcharged on

babeas  corpus, ;
that the prion. hefe exceptions to the retyrn.

er was commt- It does not appear by the return that there was any commit-
:‘;x&:’e;‘g’_ ment of Bethel 5 it fays, he was commiired wirtute ordinis qui
er, * Cifely to be Jéguitur, which was, that being convifted and fined a thoufand
¢ kept n cof- pounds, remaneat in cuftedia gaole de NEWGATE quoufque, &e.
¢ tcdy by vir- Now it ought to have faid, that he was in exccution before, and
. ::i“n":r:e‘r’e:;‘ that'then he was charged for this fine, or that he was prefent in
¢ the court of SOUTt and committed by the Court for the fine, as it ought to be
< ffions a: Where the commitment is by commiflioners of eyer and terminer.
« rux  Ouwp And we are at liberty to take thele exceptions on a return to 3

. ::; ‘:r!-:‘;r,the habeas carpus,y as well as on a writ of error (a). ,
¢ which order ¥ NORTHEY adidem.  The order is only the judgment of the
“ismthe  Court, which is, that he thould be taken; yet there inufl be procels
. ;’:’):‘v’i‘;}f"t’_z for that, as there is a capias pro fine here. “I'he judgment is no
« that 4 B. commitment, rut there muft be a procefs ; fo that here does appear
t is known to' N0 caufe of detention of Petlel, becaufe it does not appear he was
“ haveex-  in cuftody before, or that being in court he was committed by them

¢ changed  for this finc.

¢¢ broad mane:

% for Clippcd’: Waro, Attaraey Generely contra.  In returns by an officer,
¢ therefore itie §f chere gppear o futheient caufe of detainer, though not ot his
« f,?:"d?:;i:z caption, yet it will be fuilicient (4) ; for the complaint is, that he
& thar the faid 18 10 prifon tor a caufe that is not lawtul ; and here the keeper
“ 4. B. pay returns, that here is a judoment ageint Fothe/ and 2 fine, and
o ;i°°°l- ;"' a that he is in prilon for that caufe, which is a fufricieat fignification
o a (rl‘.; of the cuufc, though it be not expressly faid gusd comuuttitur.
oglotNew- Trrvor, Solicitsr General. Though the return be not fo
« o gen e formal as it might have been, yet it is gocd in fubftance, for the
informal, inaf. OTGCT 15 2 fuifeicit judgment of a comunittitur; for the remaneat
much 23 wm imay as vell go to his putiing in prifon as his contnuing there if
warrasT does e was there befoic, and amounts to a new commmitment of him,
pot w""‘::w"::"" for this milence and fine.

tol s the tows TLovgL, Serjeant.  This is only the certificate and return of
B """L::‘c the garler, and not the words of the judgment of record; it is not
there appeus 4 (ravesfeole; buc inuft be taken for truth, which anlwers the intent
good caufe of Oi Lic Fubeas corfus. '

e Cowrgr. It appears, that Bethel was committed by fufficient

Pout. 83, authonty, by comm:fioners o f ayer and fermisier, whichis in court,
—Then here 2 fufficiont caute f commiiment appears on convic-

. @

-
o & a2

:4:::.}:' ,5;;_ tion und fine of a thoufind peunds, and ts is no return of the
Comb, 125,  judgment ; which if it bc foas here, it is erroneous; but they
3. Mud. 719, canict take advantage of 1t now 3 here is only returned the caufe
;,i:t ans of detainer and comn itment to prifon : In Bufbes Caje there was
s“a_'qzs" no fuficient caufe of commitment. Réturns need not be fo

2. Teom Rep. 255, 4. Con. D.g. % Habeas Corpus” (E.z.). 3. Bac. Abr. 15. 1. Halc,
*5%4. 2. Hale, 144, '
(a) Pufhel's Cafe, Vaugh. 145 S.C. 1. Mod, 139. 184, S, C. 2, Jones, 13«

() tond. 78143, 1.Keb. 146, 305 514 R
certain
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certain as other things; it is fufficient if the words imply as much
as will make the detainer lawful ; that is here by remaneat, which
could not be unlefs hé had been in prifon before.

#SHOWER contra. It hadbeen fufficient if he had returned guod
commiffus fuit per commiffioners deoyer et terminer : butif he return
the order, and that appears not to be fufficient or not good, the
prifoner fha]l be difcharged; for the judgment is nota comihit-
ment, and, for aught appears, a ftranger might have taken him up
and carried him to Newaare. I agree, that this return does not
require {0 much certainty as returns toa mandamus, yet a fufficient

, commitment and caufe of it muft appear.

* Hovr, Chief Fufiice. This is a cafe of confequence, and the
return of it is prime impreffionis, the firft precedent. The commit-
ment ought to be to the theriff, or generally quonfque he paid the
fine. It is true, juftices of the peace commit felons to the keeper
of the prifon ; but where the Court commits, it is to the fheriff;
whoistheir officer, to whom the Court muft award a capias, and
not to the keeper. It is true, a bubzeas corpus lics to any perfon as
well as the gaoler, but then here he ought to return fpecially, that
he was committed to the fheriff for the fine, and is now in the gzol
of Nll-.wcATE under his cuftody. .

Then as to the remancat : Suppofehe was wrongfully in cuftody
before, no one but the proper officer can take him.  Ifajudgment
be givenagainft a man, any of the courts of /#'¢/tminfler- Hall may
fend a tipitaf} to take hini in view of the courr, but they could not
do fo if they heard that he was at Charing-Crofs.

Then you cannot ftop alawful detainer on a wrongful commit-
ment, and you muft fatisfy us by the retuin that he was lawfully in
cuftody. There ought not only a good caufc to appear, but alfo a
good commitment, both as to the manner and fubftance of it;

+ for the writ requires caufam captiomis et detentionis, and here is

only the caufe of detention and not of the caption; and where
the liberty of the fubjeét is concerned, we muft be certificd of the

caufes.
Adjournatur, .

At another day,

Hovw, ChicfFuftice. It does not appear to us that Bethe! was
in execution ; for a commitment to the gaoler is not any com-
mitment in exccution ; but it muft be to the theriff, for the
gaoler is but an under-officer : and it makes no difference that
this commitment was in court ; for the commitment there is in
lieu of procefs. Wein this court ¥ cannot commit to the gaoler,
but to the fheriff ; for though we have a marthal, and a prifon of
our own, yet we may commit to the fheriff ; and we have often
committed to THE GATE-HoUsE, and the fheriffs of London

huve often taken away a psifoner from this bar*for a fine. It is
¢4 truc,

r Kine
Tt:af'v!

BrTrer,

*[2t]

1. Sid. 144,

1. Keb, 508,
2. Hawk, P.C,
ch, 16, f, 180

1. Bac. Abr,
330,

*[22]
Vide 1. Salk,
348 3500
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* fus Kine true, the gaoler muft take notice of a commitment to him, but i¢
B:‘_‘“;’{'L is no otherwife good than as he is a fervant to the fheriff. His
* fhort notes arc not a good return to a bateas corpus.  All the
men condemned at THE OLD BAILEY arc hanged by this fhort
note, ¢ Sufpenf. per coll. (a); and yet that wouldnever be a goed
return to a writ of error : but here is the matter ; the oftendet
knowingly gets a habeas corfus to the gaoler, who haflily makes
areturntoit, and fo the fheriff fhall be made liable to the fervant’s
fault or negligence.

Comb. ry.215.  Cowpnr. There is a flronger cafe than this (#), where the
325. 355, Court wwas moved for a babeas corprs for one that was taken in
i Q n H 3 (T y ¥
Stiles, 281.925. ¢ ecution by the theritly ot was afteraovds fet at Iiberty,and after

1. Rull, 3c9. \ . P ,
2 S, 7;."1943. that was retaken vn the fame execuiion by the fherift'; and the

1. Salk. 3 Court tol! than thev were in the wrong way, for they ought to
bring a.udite qoerela.
Fud 1. Salks Hovw, Chicf Y .oftiecc.. Whenaaroa comes in by Zubeas corpus,

3:?&3:3&.”4' by the frvour of the Conrt L ey b baled 1 appear de die in
232. 303- diem till the call i detenuned, wd then he may be remanded to
2. Saund, 149. the famic priten: and foit wiovuidin R ffh Horeesnls Cofe (),
who mariied a city erphan. Dy Tiig rerriton of ricar (d)
we ere to bail or ditchargze « prfoner in fhree Juys 3 but when
we bail nd ennd hito, it is no cfeape; fo- the
entry is * reputtitzay’ and thatis a commitinent grounded on the
old onc.
Lovin., Thereis nothing judicivly before the Conrt till the
return be filed, and then the enty is committreur merclehallo, and
within three dovs antuine they say remand 5 and then the enuy

is ¢ remitttury” or they may bail him (e).

Hovw, Cllef Jujlice, Wo deubt of thaty atter the return filed,
but he may be ramitind and brovght up by rele of court, and in
the meuin time he s in the celltody of the gaoker; and when we

» [ 23 J give judgment on the rcturn, it has relation to the firfl doy.,

The cowrt of  * Ataunother day the queftien was, Whether pending the debate
:‘:5 ;ﬂ be:\",h about the return to the Jabeas cor pu, whgch was filed,y the party
foan p:“'si,‘]:; fhould be bailed ¢ for which the caie of Sir Filliain Bironder (
debate whether Was cuoted @ Infoimation to ajufirce of peace aguindt 8 William
the ‘return o Bronfer for cheating him at play 5 upon 1ctufal to find tureties the
bab. cor.is sufti- juttice committed him to prifon,and, upon Aabeas car pus, the Court
clent. took bail for his appearance.

1.5id. 78.143.

1. Keb, 146. 305. 514. 1. Salk.348. 1.Vent. 330. 346, 3. Bac, Abr, 13,

(a) SeeStaunford P, C. 182. 4. Bl (d) 2.Car. 1,00 1.
Com. 396. 2. Hawk. P, C. cl. 43. (¢) Zach. Croftons Cafe, 1. Sid,
f.7. .

(4) Stiles, 147, (£) Sules, 15,

() 1. Mod." 79, 1. Vent, 178,
2. Lev., 32.

Upon
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Upon this the Court thought fit to deliver their opirion. 1f the return to

N ye 1 . . a ralbeas corpub
- EvrE, Fuyftice. 1dpazize that the return is not fufficient, be nnufficient

but I think there is envuca returned for us to remand him.  The vet the coure of
judgment is that he dall be fined a thoufasd pounds, which is l:r':g:) ;"“‘:
returncd ; thercefore Fdo not know the confequence of this bailing. 1, ba,]t a °:r"i.
I ground my opinion on 8hielu’s’Cafe () : "The defendants weie foner, if enougli
fincd and imprifoncd guonfque betore the council of the marches of appear to fhew
Walesy on information of unlawful praltice and combiration in  §00Y caufe of
marrying a fervant-maid to Powell,a gentleman’s fon; and upon the “*" ™™o
return the Prifoners were remanded, becauft it appeared that thejr See Rex v,
fines were not paid, without wy other refpet had to the miners /M4 2. Term
of the return s and if we let hing at large the king may lofe hu fine. hep 255
"T'tfis feems tobe a cafe prima nmprelionisy and 1t might encovrage

others gulty of the fame feale. "Uhen iomight 1id all the gucliin

Eneland, if the gacler’s return fheudd be taben fo fridtly @ there-

fore I think he muft be romanded.

Hovrr, Chief Je/lice. "Uhat ithis return cont"os £oa, thing not 14, €dw. 3,
fo repular isplain; but however toanser th. o W conamitted & -
o > 174

Sl

P oy,
by 4 court that had _]urmh&u.in ol the matton, e laov takes 7

. L - . RIS
notice of the gaoler as one wheo hias the witval cuftody of the 1, oy . 5.
and thercfore it 1s criminal in him o jufier a velontary ofiag oL

fo juftizes of the peace comumit prifoiers to the $wolory cullody, 3> Ik 2724
and yet at the feffons of gyer and toyminertie Court takes nectice 25

of him as a fervant to the 1henft'; and the cult iy of te viole s o ("“’ ;H:'
the cuftody of the fhenff.  Lut new the queition is, W hethicr 1. E;‘h;:w‘.}-;l;
we fhall avoid the commutment uproa Labdeas -5 by 5 or whethor
you are not put to your wyzz¢f errer € Anduny tdink we can-
not avoid it on a babeas corfeee Uhizvord oo 10 s an
improper word 3 it fhould have been ©on e 200 L at indedd
they could not mane hiny rosaer thooe auids were had been a
commitment. ¥ Behidesy fince it (poears e it e v

i

-
.

[T

P
mitted for the finey 1 (hink he mult be Yenomndd,

.

A
W

N

[

Per CuriaMm. Lt him be renanded,

(_.l) inchy ]

Mcemorandoo, Cde 1g.
HE Tatter end of this "Form died =i Grni s doe-y oo of e aoah of

the Judges mthe Cowtof K o penehs ap.fon claquick Sw Ge Eyre,
apprehention and o 2o od diftmguithing Fead, Pai vt verparbuble and iz prnmo-
for his expericace in natters relation to the Juilices of peace gt 1or ot Thee
their feflions, & he having pracifed the ool part or his thine -~ ;f’fth'i‘*.r-
the country. oit. Lz,

A
i
L

The Team fellewing Sir THomas Rorrey, Kyicnr, cre
of the Juftices in tie Coraen §lecsy was advanced 10 the Court
of King’s Bench in L reom.

* Mcmorandumn,
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Cafe 20, Memorandum,

Wasp  made THIS Term Six Epwarp Warp; the King's Attorey”

.ﬁ‘fv ﬁ:’”’::: General, was called tobe a Serjeant at Law, and was afters

Hawers .. Wards made Lord Chief Baron of the Exchequer.

:;;',"G"';fm‘f“"' And S1r THoMAs TREVOR, the King’s Solicitor Generaly

" was made Attorney General in his place.

1. Ld, Ray, 46.

13 And in the Vacation following Jonn HawLEs, of Lincoln’s
Inny Efq. was mude the King’s Solicitor General, and was knighted
by the king foon after his return from Flanders,

TRINITY



TRINITY TERM,

‘The Seventh of William the Third,

IN

The King’s Bench,

Sir John Holt, Knt. Chicf Juftice,

Sir William Gregory, Knt,
Sir Samuel Eyres, Knt. TFuftices,
Sir ‘Thomas Rokeby, Kaz.

Sir Thomas Trrevor, Knt. Attarney General,
John Hawles, Efg. Solicitor General.

e e

: _ *[25]
* Ward againft Evans. Cafe 21,

Hilary Term, 9. Will. 3. Roll 718.

EPLEVIN. The defendant makes conufance as bailiff to If a grant bs
R C. H.and E. }. and fets forth, that Sir Robert Carr, in ™2de of an an.
1638, was [eifed of the locus in ho, &c. in fee, and did by oy of one
indenture grant and demife to C, f1. and L. 7. and three others (o five ;;,fm,
Snow dead) an annuity of one hundred pounds a-year, to be equally to ~ be “equast
ivided between them, widelicet, twenty pounds to cach, habenaum dividedbetwee
the faid hundred pounds to them and their affigns for their lives, :he"" vidulicet,
.y e Qs weaty pounds
widelicet, twenty pounds to each of them refpectively, and to be ¢ ench HAe
iffuinrgout of the /ocus in quo, &'c.  And that he did farther grant, ssnpuM  ite
that if any one of the five died, the annuity of twenty pounds payable faid  twenty
to fuch fhould be paid equally to the other four ; and {o if two died ; Pounds to them
and if three died, that the two furvivors fhould have ﬂfty pounds ::f :::;:a‘l?i?
each, but that there fhould be no furvivor of either of their parts. yideheer,twenty
And further, that if any part of this were arrear, that they might to cach of them
diftrain 3 wirtute cujus the five were feifed of the annuity of twenty refpeively,and

pounds each, and being fo feiled three of them dicd, and that their 5y son of scrth

the thare of the party fo dying fhall be paid equally to the others, but that there thall be no furvivor
of cither of their parts ; Queere, Whether the grantees, in fuch cafe, are jomtcrants or tenants in
commen ? and, Whether In replevin, on a diftrefs for arrears of fuch annuity, they may avow jcintly,
or mutt make feveral avowries ?—S. C. Comb. 329. 8. C. Carth. 340. 8. C, 1, Salk, 30,
$. C. 12. Mod. 227. S, C, Holt, 368, 8 C. 1. Ld. Ray."g22. 1.5d, 157, 2. Salk. 413
Poit, 70, Comb. 329, 347, Cowp. G5os ,

3

parts



Warn
wgaufi
Evans,

*[26])

2. Salk. 423,
1. Lev, 109,

Carth, 340.
4415

v. Sk 2206,
960, 391, 392
Yott. 24

1. Sulk. 294, 5.

9. Mod. 157.
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parts furvived to the two living,and that the annuity was in arreai’
for feveral ycars, the arrears before the death and fince amointing
in the wholz to two thoufand two hundred pounds ; and for forty
pounds the defendant makes conufance. To this the plaintiff
pleads in bar. On which iffue is joined, which is foutid for the
avowant,

PEMBERTON, Serjeart, now mioved in arreft of judgment,
that this is 1o good conufance, becaufe the deferdants are #enants
in comnon of this annnity 3 and therefore one conuLuzcucmmot be
made for both, but it oughtte befeveral for cachi of them, The only
* qut [Honis, \Wretcr a jomnt conrlnec can be made for tenants:
in commen ! “I'nere has been a dits .'n‘w taken between svow-
ries, which though 1t ought to be {everd!, yoo a connfance in the
fame cafe ought to be )(m*t bt { thall take no notice of that. This
is a gift in common to the live, o b \‘lil..‘uly divided between
them, wiz. twenty p()lmds to cachy lateniom to them and their
aﬂ:gm refpeciivelyy via. tventy pounds to cach for their lives ;
fo that here is a feveral alilnl”] to cach of them @ and when all but
twoare dead, then fitty pouads tha!l be to caca of them ; fo that
the grantor 1stend.d afeveralannuivy to th m, and not a joint one,
and that the diftiefs flivuld be by them refpeétively.  And they fay
in the conufancd, tha tthcy weee foifed of the m“utty ((.v;rally
vet now they would bejeisternnrs of it,and -t Lovants in common,
ascn the face of the deed they appear to be by thoir own fhewingy
and are fo concluaded to be by ther owi conut nce. It Ob_](,t.tt.d
that this 1s no mcre than what the I'w would nnport frem the
words of the deed 5 that the hundred prunds is jeintly granted,
and that it weuld '-..:rv ve wi m(,uuny appo.ntinentof the grantor.
I will net rdy onthe woerds « (\IL-JL, to be dividedy” which,
withont mm(‘, would not have made 2 foveral zrant s but n th(,
expofition of deeds it is not unufual to ccafider ‘the "wlzmdum, and
the other clanfes after the "1.'nt, to explain the general intent of |
the whole decd. €242 in his Comment on Litt/tor (a), f.zyv,
that the labeadum will "dtcx it and in Dyer (/)\ [zfz/:ubert (¢)s
Hobart (d)and Cinte (e’), the whole decd is 1) be ta'en together
to cxplainthe geacral words of the premiles. Now here he grants
a hundred pounds to e “ equally divided ,” but he does not reft
there, but that ench {hall have rweaty pounds, which muft fwmfy
fomething, and muil not be rejedled 5 and fo it s called a foveral
atnuity thrcxu"hom te deed, and not a mmt oie 3 and that three
ate dc.xd and the furvivors th.'l have Mty ounds cach for their
lives, but that that thall not fuivive. And tth'f"l it thould be o,
vetif the grant were good tothe reft  f the tenents in common, the
conufance is bad, becaufc 't 18 s well for the thu]ty pounds
before their deatirs as for wkat has been arrear fince, when they
have thewed tint they were feverally ferfed of the twenty pounds
for their ives.  But they objult, that the words ¢ equally to be

(a) Lit, fecd. 229: (d) Hoh.s71,
() Doer, 301, (¢) Cio. Lliz. zg.
Ce) Furz. Abr. ¢ Charge,” plo 9.
t divided”



Trinity Term, 7. Will. 3. " In B. R.

¢ divided” do not make a tenancy in common in a deed as it will in a

. will (a). ButlI do not reft on that only, for the deed goes further,
and gives twenty pounds to each of them. * Then they fy, that
though the conufance is not good for the whole, yet itis for part,
and that if any one of the plaintiffs have title for any part, he fhall
havea return. Butif this conufance be not good for any part, it is
yoid for the whole ; for they are tenants in common from the be-
ginning. Knight's Cafe (b) is relicd on by them, which was one
refervation and not feveral, which cafe I agree; but it is not like
ours, for ¢he refervation was entire when the rent was once
referved, and what followed was only to fhew the rates of the
Jands: buc herc the grant is of a hundred pounds cquully to be di-
vided, viz. twenty pounds to each ; and fa is the habendum, which
was not in Knight’s Cafe, which was a demifg of divers houfes in
London for years, rendering the ycarly rent of five pounds ten
fhillings and eleven pencc, viz. for one houfe three pounds eleven
thillings, for another houfc twenty fhillings. Now the refervation
was complete ¢o inflanti, Hill’s Gafe () has heen cited too. Hill
was feiled of a clofe called Broom-Acre, and of two other clofes in
fee ; he and his wife Azatha, and Robert their fon, let Breom-
Acre, and the faid two clofes, to Hutchin, for ninety ycars, if he
fo long live, & reddendo annuatimto the aforefaid Hiiland his wife
< for %room-l:re three fhillings and four pence, et pro una claufura
& 15, ¢t pro altera 20s. ad quatuor anni terminos, and a re-entry for
¢« non-payment:” Hi/land his wife died; their fon fold the reverfion
of Broom-Acre, rendering rent to Smith : the rent of Broom-Acre
isbehind :" Smith enters and leafes it to Reynalds, who being ejected
brings cjeétment 5 and judgment was given for him, for that they
are feveral refervations and feveral conditions, and the rent 1s
originally feveral. There is no doubt when two clofes are
demifed, two feveral rents may be referved: fois /Pinter’s Cafe (2).
The cafe of Furfe v. Veeks (e) has becsp cited too, which is only
for the words ¢ cqually to be divided - fo, no doubt, tenants in
common may join in avowry for dumage feafant; and fo in tref-
pafs.

Hovr, Cbisf Juflice. Buppofe the words had been « equally
¢ gobe divided, wiz. twenty pounds to one, &c.” and there had
beaaeras habendum, would they not have been tenants in common 2
Certainly they would. Then where is the difference ? Here the
hundred pounds annuity is granted to five ¥ equally, &c.” The
habendum is one twenty pounds to one, and foon ; and there is to
be a furvivor, but that is by a new grant; and there is to be no,
furvivor between the laft two. As to the cafe of Stukely v. But-
ler (f), where Hobart puts a difference where the rents are re-
ferved feverally at the firft, and where they are entire at the firft, ic

(a) See Den v, Gafkin, Cowp. 660, (d) Dyer, 308, 309, .,
(%) 3. Co. s54. (¢) 2. Roll. Abr, go, pl. 3.
(c) 4. Lecon. 187. (f) Hob. 171,172,

t[27]
Wann

againft
Evany,

Mboore, 199,
200, 201, 202,
3. Leon, 124,
323,126, I29.
1. And. 173,
174 175> &cy

1. Lev. 109,
Ray. Ro.

1. Sid. 157.

1. Keb. 565,

572.
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18 fot yet determined ; my Lord Hobart only * recites his
own opinion there. Look at the fame cale in Moore (a) ; the .
Court was divided there as to the word « videlicet :” Leflor
grants < all trees, woods, underwoods, growing in the manor of;
¢ &c. videlicet, within the grounds cglle% 4. 3.and €7 If the
videlicet were void or not ! was the queftion.

CARTHEW ad idem. The intent of the grantor was, that
there thould be feveral rents to the five grantecs, and the Court
will expound itaccordingly. ‘The intentappeats bv the grunt in
the premifes, the habendum, and the claufe of diftrefs ; Ta ull which
the words ¢ feverally and refpe@ively”” are always ufed, which
makes it the fame as if they were applied to each pcrfon and grant
diftin&ly ; and this is proved by the pleading of fuch words in
many cafes, of which I will cite two or threec. In the cafe of
Coryton v. Lithely (b), Corytonand Hartly joined in a&ion againft
Lithely for grinding at their mills; the declaration was demurred
to, becaufe it appeared their interefts were feveral ; and by the
Court, though their interefts be feveral, yet the not grinding at
any of their joint mills is an entire damage to both of them. And
if thefe words fhall be taken fo in pleading, to dividc that which
otherwife would be joint, much more they fhall in grants; and if
the grantor had intended this for a juint grant, the fubfequent
claufe of giving it by furvivor would be ufelefs and void ; and ifit
be an entire and joint grant, then it muft furvive in the cafe of the
laft two, notwithftanding the claufe that it fhall not; which is
contrary to his exprefs meaning and inten:.  There are.fome cafes
that come up to this (¢). The cafe of Bere v. Woodley (d) is a
ftrong cafe for us; but they all over-rule this : for in thofe cafes,
either in the premifes, in the habendum, or in the diftrefs, there is
fome word abfolutely joint ; but here throughout the deed the words
are feveral. As to }(m'gbt’: Cafe, which was objetted, there the
land was firft charged with an entire rent, and then the < viz.”
comes too late ; but if the words had becn feveral at the firft, the
refervation had been fo too ; and fo it little differs from #inter’s
Caf? (¢), and will not affe@ ours, which does not come under a
videlicet 5 and the cafe of Furfev. Weeks is not to the purpofe.

DARNELL contra. This is a joint-tenancy on the whole deed.
They have not anfwered the material part of the cafes citetby us,
In the cafe of Furfev. Weeks the difference * appears to be taken
by the Court, and there diftin€t payments were appointed as here ;
and that was a ftronger cafe, for it was on a will, and this is on a
deed. ‘The grant is joint of one rent of a hundred pounds a-year,
and the claufe of diftrefs is, that if the hundred pounds be behind,
and not if the feveral rents of twenty pounds is arrear ; fo that
this is alfo joint, which fhews his intent.

(a) Moore, 830. gers, Cro. Eliz. 330. Ards o, Watkin,

(4) 2. Shund. sr1g5.~See alfo the Cro. Eliz. 637. 651. Winter's Cafe,
VYear-Book 1r. Hen 6. pl. 11. and  Dyer, 308.—3cc allo 17. Aflize, pl. 10.
Raital’s Entries, 632, b. and 625. a. (d) Jomes, 202, S. C. Cro. Car,

(¢) Whorwood ». Shaw, Yelv. 23,24, 154.

S, C. Moor, 667. Owen, 127. 1.Brown, (¢) Dyer, 308,
824 Cro, Bliz. 729 Tanficld v, Ro«
HOLT’
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Horr, Chief Fuftice. 1donotknow why a vid:licet fhall not
make a feparation, as well as an babendum ; and this is alfo fepa-
rate in the habendum, for it is to each of them and their «afligns
« refpeively, for the lives of them and cither of them refpec-
s tively.” If you conftrue it to be a feveral grant, all the parts
of the deed are fatisfied, bat notif it be taken joint; for then a
payment to one would be a payment to all, when the deed limits
twenty pounds to each of them. And how can it be conftrued
according to the intent, when each of them would not have a
remedy fos his twenty pounds without partition ? Then the diftrefs
is alfo feveral. The wholeannuity is a hundred pounds in grofs,
Dbutit is diftributed into twenty pounds to each ; and as to the fur-
vivor on the death of the three firft, that amounts to a new grant,
and it fhall not furvive as to the two laft : now if it be a feveral
rent, the arrcars fhall not furvive, but go totheir executors ; the
words of the deed cannot be fatisfied unlefs it be made a feveral
grant. « Equally to be divided”” do not make it {everal, but all
the claufes are fcveral of themfelves.  You muft agree, that if it
had been faid, ¢ babendum twenty pounds to one,and fo to the reft,”
that had been feveral ; and that is the fame in cffcct, though it fays,
« habendum the hundred pounds to them to be cqually divided,
« iz, twenty pounds to one,” which isthe fame s if it had been
the fifth part to one, and fo to the reft; in whicl cafe, one could
not have avowed for twenty pounds, as here he muft, but for the
fifth part.—Let me have a copy of the deed, for it is fet forth
in hac verba; for if on oyer of the deed you have avowed other-
wife than’ you ought, they may take advantage of it, though after
verdict, as they may of any thing that makes the avowry abateable;
for we muit judge on the whole record.

Adjournatur (a).

Wars
axailfc ;
Evang,
Hob, 172, 246,
Moore, 330,
1. Salk. 294.
1. Saund. 318,
169. 286.
2. Saund. sgo.

Ante, 26,
1. Salk, 2326,
399,

(a) It is faid, S. C. Holt, 368. thatin
Hil. 10. Will. 3. jupcMENT wWas given
» for the defendant by the whole Court. So
in S.C. 1. Ld. Ray. 423. S.C, 1. 8Salk,
39r. S. C. 12. Mod. 228. But by
Comberbatch the judgment was arrefted,
and the defendant ordered to replead and

Carthew fays, that no judgment was
givenp but that atterwards the grantces
took new diftrcfles feverally, and, upon
new replevins brou:ht, made feveral
avowries as for feveral sents 3 and then
the parties agreed, and nothing faither
was done. S. C. Carth, 342.

avow d¢ rovo, S.C, Comb. 330; and

The King againft Hornby ;
OR,
THE BANKERS CAsE,

APETITION to the treafurer and barons of the exchequer The revenue of

was exhibited by Fofeph Hornby in Hilary Term the firft year T#e  Excrom
of William and Mary for the allowance of letters patents granted f.":::mb{o pare
Charles the Second, his heirs and fucceffors, in lieu of wards, liveries, purveyances, &c. was a gifteo
him in fee, and being, like other inheritances, alicnablc, A ¢®anT made by him of fo much
a-year out of the (aid hereditary reveaue of excife, for the payment of the intcreft of fuch fums of
eoney as he had borrowed from sadividual fuhje&@s, was good and valid in law, and bound the king's
fucceffors :—and to procure the payment of fuch annuity, the gatentees may petition the barons of ex+
chequer.—S, C, Comb. 290. S C. Carth. 388. S, C. 1, Freem. 331. 8. C. Sk, 6o1,
6. C. 11, State Trials, 137. 4. Bac. Abr. zo6.
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by King Charles the Secind * for payment of an annuity out of
the excifz, &c.  T'uy Az Torwzy GENERAL demurs generally, -
Thne Court gave judzment for the petitioner Hornby,

Twue ArToRNEY (GENERAL thererpon brought a writ of
error, whicp was argucd in the exchequer chamber, where the
judgment was reverfed. .
Record. Petition. er VMovac. fuperinde et Judicium, et

Erevis de [lreor.
.
Termino Sancti IHillari: dnnn 1. Guliviini et Marie, Regis et
1\’(—12;”16‘- "‘

Lownn. jl/[EJL;/’F)R/IND UM, gqusd I~sepuus HornBy

Mip. 44 dr Loyo. pen. v nit coram baronils de Jeaccaria
vicofima primo dic Ouicic. bor termin in projria perfona fua ot exhi-
buitcuric bicqurTin it 1 as pateitesdom. CAROLI SECUNDU nuper
regis ANCLIE, o fubaagno [ 1o ANGLIZ confect. ceren. dat.
tricefimo die Aprils s vegn: i dam. CAROLL nuper regis
ANGLIFE vicefmsncne ol Jostvrac HorRNeY, bered. et affi: nat,
Jhuis confell, dr amaoali e Mol Sue fumune palle trecent, quinguagint,
etduar it Jertoooiofn LR et decen denas, onnuatim folvend, re-
¢ipperde v Jerliie JOANGLICE Stsion” por pred, JosepruMm

.

TToxNKY T funs i perpetuum dered itibus reventionin
ous proficiti o po e o ou funents ot foloticnibus refervat, fury

gen. ere provenien. cids ruber dep reri CaroLo SECUNDO
hered. ot fucefirilus fuis d: proex five racions d biti excife AN-
GLICE ‘ duty of excuc” fuper potum Lipulat. et illupulat. g
alisy liguores infra regn, NNGLIZE donin. WALLI Z ef vil, BER
wict fupor TWEDAN wirtr to aus porliamenti Jacl. anno regng
ejuf e nuper rer's CARCLY SLCUNDIY duodecimo intitul, & An
“CAR fer wking away tie ch_{:t of Wards and Liveries and
“ Tenures in copitey, and by Nuiits Service and Purveyance,
¢« and for fetiling a Revenue up o His Mujefty in Lieu thereof,’™
dat. ct concef]. [itvend quarteratimviz. od frflum dnnunciationis
PEATE Moarizr VIRGINIS Noivitatis "Sacerr Jonannis
Savrisr. Sanc. Moo Av e of Nat'vitats Dom, per @quas

et crqualiy Liriie s fub fiducia in itfien literis patentibus expreffiy
Et prod. josipicos Hornny jrtit litevas patont. de rocoxdedsic
ierstule i Qoas quidem lirevas patest. bavones bic receperunt et illas
lepict fun [oree werborum inaifden: literis patent. content, ivrotulayi
Frevcofernite Et tewr ca ud. literarum patent. [equitur in hec
we, futy foileocty, 7 CHARLES Tr-n-:Sncoxn,by tthrac(;uf(;odof
“ Lon landy Scstlandy France and Iretand, Kixa, Defender of the
« J aihy &c. Toall to whom thef prefents (hall come, greeting.
“ WHERLAS, fince the time of our happy Reftoration, wr have
« been involved ia great and foreign wars, as well for the fafety
“ of our covernment, as for the vindication of the rights and
« prvilegs of our fubjelts; in the prefecution whereof wg have
¢ been couilrained for "me v ears paft, contrary to our inclination,
¢ te poitpens the payraent of the monies due from us to foveral
) GOLDSMITHS,
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® GorpsMiTrs and others, upon tallies ftruck, and orders re< Tuz Kine
, % giftered on and payable out of feveral branches of our revenue
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and otherwife. And although the prefent pofture of our affairs
carnot reafonably fpare fo great a fum as muft beapplied to the
fatisfattion of thofe debts, yet confidering the great difficulties
which very many of ourloving fubjefts, who put their monies
into the hands of thofe goldfmiths and others, from whom wg
received it, do at prefent lie under, almoft to their utter ruin
for want of their faid monies; WE have rather chofe, out of
our princely care and compaffion towards our people, to fuffer
in our own affairs, than that our loving fubjeéts thould want
fo feafonable relief : and having ferioufly confidered of the ways
end means to effet this our prefent purpofe, we could not find
any more effectual and lefs prejudicial to us in the prefént pof-
ture of our revenue, than by granting to dach of them the faid
Eoldfmiths and others, to whom wE are indebted as aforefaid re-
pectively, and to his and their heirs and affigns, an annual fum
or payment, anfwerable in value yearly to the intereft of their
refpective debts, at the rate of fix pounds per cent. per annum,
for all fuch monies that arc duc unto them. The confideration
whereof induced us to command our HiH TREASURER OF
ENGLAND to caufe all the accompts of the faid goldfmiths to
be ftated and made up by Richard Aldwarth, Efg. one of our
auditors, to the firft day of Fanuary 1676 ; which having been,
accordingly caft up and fettled, it appears thereby that there is
due and owing by us unto our trufty and well-beloved fubject
Fofeph *Hornby of London, goldfinith, the fum of twenty-two
thoufand five hundred and forty-eight pounds five thillings and
fixpence. In fatisfaction whereof, according to our intent in
thefe prefents exprefled, we have refolved to grant unto him the
fum of one thoufand three hundred fifty-three pounds feventeen
fhillings and ten pence per annum, out of that part of our re-
venue of excife which was granted o us, our heirs and fuc-
ceffors for ever, by an aé of parliament made in the twelfth
year of our reign, intituled, ¢ An 4t for taking away the Court
of Wards and Liveries, and Tenures ¥ IN CAPITE, and by
Knights Service and Purveyance, and for jettling a Revenue upon
His Majefly in Lieu thereof.”” KNow YE THEREORE, That
v By~for the confideration aforefaid, and in fatictaltion er leu
of the faid debt, or fum of twenty-two thoufanl five hunl-.d
forty-cight pounds five fhillings and fix penze, by us owina to
the faid Fefoph flornly, and of cur cipecial o ucey coutun

knowledge, and meer motion, have given and ninsd, and by
thefe prefents, for us, our heirq, aud fuceefo, , 70 pive anld
grant unto the faid Fofeph Horily, ins hews Vs, eon
annual or yearly rent or fwn of one thwfan e 1o
fifty-two pounds feventecen fhuilines aed oo o il
money of England, to be yealy 1ol recon ooa by
the faid Jofeph Hornby, hi< heirs and v, oS ror o cof

the rents, revenues, prefits, and paiquiiite, s e

VOL. V. D v

againft
HornBy 5 omy
THE BANZERS
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hereafter fhall or may be referved, arife, accrue or become,
due or payable to us, our heirs and fuscceflors, out of; for or
by reafon of the duty of excifz upon beer, ale and other liquors
within our kingdom of England, dominion of #ules, and town
of Berwick upon Tweed, by virtue of the faid act of Parliament,
the faid fum of one thoufand three hundred fifty-two pounds
feventeen fhillings and ten pence per annum, to be paid quar~
terly at the four moft ufual feafts in the year, that is to fay,
at the feaft of the Annunciation of the Blefled Virgin Mary, the
Nativity of St. fobn the Baptil, St. Michael the Archangel,
and the Birth of our Lord God, commonly called Chriftmas
by even and equal portions, in truft fo. fuch of the creditors o
the faid Fofeph Horndy, as within one year next enfuing the
date hercof fhally ‘upon notice of thefe prefents, deliver up their
fecuritics, and accept of aflignments of propurtionable parts of
the faid yearly fum of onc thoufand three hundred fifty-twe
pounds feventcen thillings and ten pence for fatisfaction of
their refpeétive debts, according to the true intent and meaning
of the covenant in that behalf herein after contained, for fo
much as the.r proportionable parts fhall amount unto, and in
the mean time thall not fue or profecute the faid Fofeph Hornby,
his heirs, cxecutors or adminiftrators, for fuch their debts; and
the refidue and overplus of the faid yearly fum of one thoufand
three hundred fifty-two pounds feventeen fhillings and ten pence
to remain and be to and for the proper ufe and benefit of the
faid fofeph Hornby, his heirs and afligns, without any truft or
account whatfoever ; the firlt payment of the fuid fum of one
thoufand thrce hundred fifty-two pounds feventeen fhillings and
ten pence to commence from the feaft of the Birth of our
Lord God one thoufand fix hundred feventy and # fix: AxNp
WE DO HEREBY, for us, our heirs and fuccefiors, authorize
dire¢t and appoint our* high treafurer, chanccllor, under-trea~
furer, chamberlain and barons of our EXCHEQUER, and thé
high treafurer and commiffioncrs of the treafury, chancellor,
under trcafurer, chamberlain and barons of the EXCHEQUER,
of us, our heirs and fucceflors that hercafter fha'l be, and all
other officers and minufters of the faid court and of the receipt
thercof now being or that hereafter fhall be, that theys and
every of them, in their refpective places, do from time to
time, upon requeft of the faid Fofeph Hornby, his heirs or
afligns, refpectively perform all adls neceflary for the conftant
and due payment of the fuid ycarly rent or fum of one thou-
fand three hundred fifty-two pounds feventeen fhillings and
ten pence to the faid ‘fofeph Hornty, his heirs or afligns, as
the fame fhall grow due and become payable, and of every fuch
part and parts as the faid Fofeph Hornby, his heirs or afligns,
thall grant or aflign to any perion or perfons, from time to time,
according to the truft and agreement in that behalf herein con-
tained ; andas occafion thall be, levy or ftrike, or caufe tobe
levied or ftricken in the reccipt of the exchejuer of us, our
¢ heirs
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% heirs and fucceffors, from time to time, tallies of pro or aflign. Tes Kivg
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ment, or other tallies, as the cafe may require, and as fhall be
defired, upon the cdmmiffioners, treafurers, receivers, collec-
tors or farmers of the faid duty and revenue for the time being 3
or npon fuch other perfon or perfons as ought to be charged or
¢hargeable therewith, or accountable to us, our heirs and fuc-
ceffors for the fame, who are hereby required and directed from
time to time to make due payment thereof accordingly ; fo that
the faid ‘fofeph Hornby, Lis heirs and affigns refpectively, of all
or any part or parts thereof, may certainly and duly, and on
every of the faid quarterly feaft-days afore-mentioned, for ever
hereafter have and receive the faid yearly rent or fum of one

¢ ghoufand three hundred and fifty-two pounds feventeen fhillings

and ten pence, hereby granted out of our faid revenue, without

~¢C any further or other warrant to be fued for, nad or obtained from
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us, our heirs and fucceflors, in that behalf, and without any ac-
count, impreft, or other charge to be fet upon the faid j)o'ftpb
Hornby, his heirs or affigns, or any of them, for the fame:
and if it fhall happen at any time hereafter, that the rents, if-
fues, or profits of our faid revenue fhall be paid into the re-
ceipt of cur EXCHEQUER, or elfewhere, to the ufe of us, our
heirs or fucceflors, before the levying of fuch tallies, or before
payment be made to the faid Fo/eph Hornby, his heirs or afligns
refpeively, of the faid yearly rent or fum of one thoufand
three hundred fifty-two pounds feventeen fhillings and * ten
pence, or any part thereof, according to the true intent of thefe
our letters patents ; then, and in fuch cafe, our exprefs will
and pleafure is, and we do hereby of our further efpecial grace,
certain knowledge, and mere motion, for us, our heirs and fuc
ceflors, authorife and require the high treafurer, and commif-
fioners of the treafury, chancellor or under-treafurer, cham«
berlain and barons of the EXCHEQUER, of us, our heirs and fuc-
ceffors, for the time beingyand all other officers and minifters of
the EXCHEQUER, and of the receipt thereof, that they or fuch of
them to whom it appertains, do from time to timie, as often ag
need fhall be, well and truly pay, or caufe to be paid, unto the
faid Fofeph Hornky, his heirs and afligns refpectively, out of
fuch monies as fhall be fo paid into our EXCHEQUER, or elfe-
where, to the ufe of us, our heirs and fucceflors, all fach, or fo
much of the faid yearly rent or fum of one thoufand three hun-
dred fifty-two pounds feventeen fhillings and ten pence, as thall
from time to time be in arrear, or unpaid, after the feaft-daysor
times of payment aforefaid, or any of them, without any further
or other warrant to be fued for, had or obtained in that behalf,
and without any account, impreft, or other charge to be fet
upon him the faid Fofeph Ho-nby, his heirs or afligns, for the
fame, or any part thereof: and thefe our letters patents, or the
exemplification, entry or inrollment thereof fhall be unto the
high treafurer, commiffioners of the treafury, chancellor and
under-treafurer, chamberlain and barons of the EXCHEQUER,

of usyour heirs and fucceflors, and all other officers and miniiters
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the faid EXCHEQUER, and to the commiffioners, treafurer, res
cewvers, colle€tors, farmers, and all other officers and minifters
of our faid revenue of excife, 2 good and fufficient warrant and
difcharge for all and whatfoever they or any of them refpectively-
fhall do, or caufe to be done, in or about the premifes, pur-
fuant to our will and pleafure herein before declared.  And our
further will and pleafure is, and we do hereby of our efpecial
grace, certain knowledge, and meer motion, grant, direct and
appoint, that all fuch tallies of pro or aflignment, or other tallies
as thall be hereafter levied or ftruck upon our faid revenue of
excife, at the inflance and defire of the faid Fofeph Hornby, his
hcirs or affigns refpectively, for or towards the fatisfaction or
fecuring the payment of the faid ycarly 1cnt or fum of one thpu-
fand thrce hundred fifty-two pounds feventeen fhillings and ten
pence, or any part thereof, fhall be well and truly paid and fatif-
fied out of the faid revenue quarterly, and every quarter as
aforefaid ; and fhall be preferable and preferred before any other
quarterly payments out of tiic fame, by virtue or colour of any
warrant, order or direCtion whotfoever # of any after date, cx-
cepting only fuch yearly fums as arc neceflarily payable for the
management of our faid revenue, and except the yearly fums
amounting to twelve thoufand two hundred and nine pounds
fifteen fhillings and four pence haltpenny, or thercabouts, pay-
able thereout unto ou, deareft contort the queen, as parcel of
her jointure; and the yearly fum of ewenty-four thoufand pounds,
payable to our moft dear brother Jazvs Duke of York ; which
faid feveral fums, we will and do hereby dircét, fhall be paid
and fatisfied unto our faid deareft confort, and to our faid moft
dear brother, out of the faid revenue, duly, conftantly, and in
the firft place, before any of the faid payments, or any other pay-
ments whatfoever to be mad= out of the fame. And our will
and pleafure is, and the faid Fofeph Hornby, for himfelf, his heirs,
exccutors, and adminiftrators, doth covenant, grant and agree,
to and with us, our heus and fucceflors, that he the faid Fofeph
Hernby, his heirs and afiicps, fhall and will, at any time or
times, within one year next enfuing the date hereof, grant and
affign proportionable part «nd parts of the faid year% rent or
fum of one thoufand three hundred fifty-two pounds feventeen
thillings and ten pence unto fuch of his creditors, ar others, by
their appointiment, as will be content to deliver up their fecu-
rities, and take fuca affigninents in fatisfaction of their debts,
according to the trufts herein vefore exprefied : and that he the
faid Fofcph Hornby, his heirs or afligns, fthall not nor will, du-
ring the faid fpace of one year, maxe any grant or affignment
of all, or any part of the l'!id yearly fum of one thoufand three
hundred fifty-two pounds fcventeen fthillings and ten pence
unto any perfon or perfons but fuch as are creditors of the faid
Fofeph Hornby, or others by their appointment as aforefaid :
and that if any difference fhall at any time or times, within the
fpace of ong year and zn half now next coming, arife between

¢ the
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st the faid Fofeph Hornby, his heirs, executors, adminiftrators er

« affigns, or any of them, and the faid creditors, or any of them,

« touching the affigning or difpofing of all or any part or parts

4« of the faid annuity or yearly fum of one thoufand three hundred

« fifty-two pounds fcventeen fhillings and ten pence ; that then

« the faid Fofeph Hornby, his heirs, executors, adminiftrators and

« affigns, fhall and will from time to time fubmit themfclves, and

¢ all matters and things relating thereunto, to the controul of the

¢ lord high treafurer, or the commiffioners of the treafury for the

¢« time belng, and fhall and will obferve and fulfil all fuch orders
% and direftions as the lord high treafurer, or the commiffioners
% of the treafury, fhall from time to time make or give concern-
“Ing the fame. PROVIDED ALWAYS, and our further will and

<« pleafure, intent and meaning ¥ is, and is hereby declared to be,
& that all affignments to be made as well before as after the faid
¢ fpace of one year, of any part or parts of the faid yearly fum of

¢« one thoufand three hundred fifty-two pounds feventeen fhillings

¢ and ten pence hereby granted, fhall, within the fpace of thirty
« days next after the exerution thereof, be enrolled before the
¢« auditor of the receipt of THE EXCHEQUER, or the cler of the

¢« pells for the time being, to the end it may appear what aflign-
¢ ments have been granted, and payments may be made there-
 upon according to the intent of thefe prefents, and that every
« affignment not fo enrolled fhall be of none effet.  ProvibpED

¢ ALso, that when we, our heirs or fucceflors, fhall at cntire

« payments have actually paid the full fum cf twenty-two thou-

* fand five hundred foity-cight pounds five thillings and fix pence,

« of lawful money of fluglund, to the fad Fofeph Ilornty, his

¢ heirs and affizns, and to fuch perfon or perfons to whom fuch

« affignment or affignments fhall be made as aforefaid, refpec-

« tively, in proportion amongf{t them, after the rate of one hun-

¢« dred pounds, principal money, for gach and every fix pounds

£ per annum, which they, every, or any of them refpectivel y thall,
¢ or ought to have and enjoy of the faid yearly fum of one thou-
« fand three hundred fifty-two pounds feventeen thillings and
¢ ten pence, herchy granted by virtue of thefe prefe: ts, or fuch

¢« aflignment or affignments as l{;a]l be made and nrolled as afore-
« faid, and {0 after thole proportions and rates for greater or lefler
« fums, as the refpective cafes fhall happen, and sl the arrears
“ of the faid yearly fum of one thoufund three hundred fifty-two
“ pounds feventeen fhillings and ten pence, if any be: T'HaT
¢ THEN THESE PRESENTs, and the grant of the faid yearly fum
« of one thoufand three hundred fifty-tvo pounds feventeen fhil-
« lings and ten pence indll ceafe and be voud, any thing herein
¢ before contained to the contray notwithftanding.  And we do
¢ hereby of our further elpecial grace, certain knowledge, and
“ meer motion, for us, our beirs and fucceflors, grant unto the
« {aid ;70_/2'[)/"1 Ilrnby, Ws heirs and afligns, and our exprefs plea-
¢ fure 1s, that thefe vur letters patents, and every claufe, article,
“and fentence theen contaned, whereupon any ambiguity or
D3 « doubt
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pounded and taken moft favourably and beneficially for the ad-
vantage of the faid Fofeph Hornby, his heirs and affigns ; and that
thefc our letters patents fhall be good and effeual in law, and
fhall be availablc to the faid 7o/eph Hornby, his heirs and afligns
refpectively, for his and their'receiving and enjoying the faid
yearly rent or fum of one thoufand three hundred fifty-two
pounds feventeen fhillings and ten pence, with all the arrearages
thereof in manner aforefaid, notwithﬂanding the nqt reciting,
or nat * mentioning, or not truly and certainly reciting or
mentioning of any alt or allts of parliament, whereby the faid
revenuc was given and granted unto us, our heirs and fuccsf«
fors, or by what title we have reccived or cnjoved the fame:
and notwithftanding the not reciting, or not mentioning in this
our grant,any leafe or leafes, grant or grants, charge or ciiarges,
made of or upon, or out of the faid revenue, or any part thereof
alone on the faid revenue, or on the fame, and any other part
or parts of our revenue cf excile, or generally on our revenue,
or the date or contents of fuch lcafes or grants, or of the perfons
to whom the fame are made : and notwithftanding that no men-
tion be herein of the direct and certain yearly and other rents
and profits ofethe premifes, or of the certain true or dire&t na-
ture of fuch rents and piofits, or how or in what manner they
arife, become due,or payable unto us, our heirs and fucceffors:
and notwithftanding the not mentioning how, and in what man-
ner the faid debt duc fiom us to the lud Fofcph Hornby arifeth
particularly, or any miflake in the ftating, or in the quantity or
fum of the aforementioned debe due, or herein mentioned to be
due by us to the faid Fofeph Hornby : and notwithftanding the
ftatute of Femny the Fourth, late king of Kngland, publifhed
in the filft year of his reign: znd notwithftanding the ftatute
of Heirry the Sixth, late king of England, made and publifhed
in the cightecnth year of his reign: and notwithftanding the’
ftatute of Flenry the Eighth, late king of Englapd, made and
publithed in the twenty-fixth year of his reign: and notwith-
ttunding the {tatutes or alts of this prefent pa:liament, made and
publithedin the twelfth year of our reign, whercby the faidrevenue
was, or was mentioned or intended to be granted, fettled, and con-
firmed unto us, our heirs apd fucceflors, or any article, claufe,
fentence, or refhraint therein contained : and notwithftanding
any defs¢t in this our grant, or any a&, flatute, ordinance,
proclamation, provifion or reftraint whatfocver made or pro-~
vided, or any other act, matter, or thing whatfocver to the con-
trary hereof, in any wife notwithftanding.  Andlaftly, our will
and pleafure is, and we do hereby of our more abundant grace

certain knowledge, and meer motion, for us, and our heirs an

fucceflors, covenant and grant to and with the faid Yofeph
Hornby, his heirs and affigns, that due payment fhell be"made
of the faid yearly fum of one thoufand three hundred fifty-two
pounds feventeen fhillings and ten pence, hercby granged, and

- [{1
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+%¢ al] other things hereby direcled to be done on our part, fhall be Tur Kine

€ from time to time done and performed, according to the true
« intent and meaning of thefe prefents: and that if at any time
hereafter, any defeét or * queftion thall be found or made of or

<« jn the validity of this our prefent grant, that then upon the hum-
<« ble petition of the faid Jofeph Hornby, his heirs and affigns, we,
¢ our heirsand fucceflors, will be graricufly picafed to make fuch
< further grant, affurance, and confirmation of the faid yearly rent
¢ or fumn of one thoufand thiee hundred fifty-two pounds feventeen
¢ fhillings and ten pence to the faid ‘Zafppb Hornby, his heirs or
¢« affigins, as by our attorney genecral fhall be approved of and ad-
¢ vifed, and by the counfel learned in the law of the faid Fseph
< Hy, nby, his heirs or afligns, thall be advifed and defired, and with
% fuch beneficial claufes therein tobe contaiged, as thalltic thought
¢¢ expedient and moft conducing to the performance of our will
¢ and pleafure hereinbeforedeclared.  In wiTNEss whereof, &c.”?
Qu:bus quidem literis put:ntibus leclis pred. Josernus Hornpy
dicity quou vigore premifforum ipfe idem JosEPHUS HORMBY frifit,
Juit de et in preed. annuali redditu fve fumma mille trecent. quin-
quagin. ct duarum libr. feptendccim [olid. et decem denar. ut de feods
etjur, Etfic inde [eifit. exiften. ipfeidem JosEPHUS HORNBY pofleca
Setlicet quinto dic Augufli arno rogni domini (muper regis) CAROLL
SECUNDI tricefims t-rtic wjud WEST. procd. per quodlam feriptum
SJuum figills fuo Jigillat, et tn cur. bic de record. debit. mods et debut,
Juris forma irrotulat. cujus dat. oft cifdem die et anno ult. mentionat.
pro confiderution. in eodim feript. mentionat relaxavit prefut. do-
mino CAROLO StcUNDO lerddibus et fucceff ribus fuis annual,
Jum, fexcent. Llr. parccd. prad. annua!. fum. mille trecent. qu nqua-
gint. duar. liby, Jeptendecim fol:d. et decem dinur. prefat. JosEPHO
ut prafert. conccfs. prout per record. enr.il. liguet et apparet ; et 1pfe
idem JosePHUs HORNEY continuavit et adbuc [eifit. exifl. ut do
feodo et jure de et in_annuali vedditu five fumma jcptingen. quin-
quagint. duar. libr. ﬁprendﬁim Jo'id. et d.ccm denar. vefid. 1red,
annualis redditus frve fumme mile trecent. quinquagint. duar. libr,
Septendecim folid. et decem denar. in l'teris patentibuspr ed. ment onat.
et per cafdem eid. JOSEPHO ut prafert. concifou et eundem anntuiem
redditum five fummam feptingent. quinquagirt. ct duar. litr. [p-
tendecim folid. et decem dinar. refid. praed annualis reddit.s five
Jumme mille trecent. quinquagint, du.r. libr. feptendecim folid. et
decem denar. de jure habere etvecipere debuit et debet Vigore literarum
patentium pred. Lt prefet. JOSEPHUS u ferius dicit, gquod 1pfe
recpit et fatisfullus fuit, et ox jlit de et pro omn:bus arrca agiis
pred. annualis fumme fept ugen-. quingragint. et duar. iibr. fepren-
decim folid. et decem denar. debir. et folubil. ad fiftum et pro feflo
Annuncationis BEATE MARIZE VIRGINIS anno regni domini
(nuper regis) CAROLI SLCUNDI hicijimo quint:y et quod fumma
quinque mille ollogint. et duov. libr. quatuor denar. ct unius oboli,
pro arrearagiis ejuflem unruali. fummae [eptingent. quirguagint. et
duar. # libr, | ptendecim jolid. et decem denar. pofl prad. feftum An-
nun.iationis BEATLZ MARLE VIRGINIS a@uno tricefimo qu:nto
D 4 SJupradiét.

againft
ORNDY; ORy
THt BaNkgnrg

Casr.

L38]
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Tux Krxa  fupradi?. debit. et folubi). ad feflum ¢t pro feflo Natalis Dominfy

againft

Hornzy; ov,
F&e Bankees

Casx.

[40]

communiter ‘vacat. Chrifimas ult. preterit. anno primo regnorum
d &orum domin, reg's et dominze regina nunc'modo debit. et infolubil.
exifl t prafat. JosEPHO HORNBY, fiilicet fum, cent. oclagint. ot oélo
lbr. quatuor fohd quinque denur, et uniuy oboliy pro uno quarterig
anni finit. ad feftum Nativitati; SANCT1 JoHANNIs BaPTISTR
anno regni didtr (nuper regis) CAROLI DECUNDI tricefimo quinto, et
Sfimil. fuiz. centumn octoginta et olto librarum quatuor folidorum quinque
denarsorunt et unius oboli, prouns alio quarterioannt finit. ad feflum
SancTi MICHAELIS ARCHANGELnnno tricefimo quinto fupradiét,
et fimil. fum. contum ollogints et ofto librarum quatuor folid. quinque
draariavum et unius cbeliy pro alia gquarterio anni finit. ad feflum
Natalis Domini anno tricefimo quinto fupradiél. et fimils fum. centutn
cflozinta et ofto iilr. quatusr [:lid. quingue denar. ei wunius oboli, pro
uns quarterio anni fisit. ad frflum Aunwiciationis BEaT £ MARIZ
VIRGINIS anno regni diéli {nuper regis) CAROLT SECUNDI tri-
cofima fexto; et fimil. jum. cent. cfbrginia et ofto libr. quaiuor folid.

quingue denar. et unius obilr, pro uno alio quarterio anni finit. ad

J¢fflum Na ivitatis SANCTI JortaANNts BAPTISTE anno tricefima
Jexto fupradi€l. et fimil. fum. centum oflorinta et ofdn Libr. quatuoy
Jelid. quingus denar et unius oboli, pro uno alio quarterio anni finit,
ad feflum SANCT1I MICHAELLS ARCHANGELL anng tri.efima [rxto

Japradicl. et funrl! fum. contum ottoginta et ofto libr. quatuor folid.
guinque denar. et wsius cboliy pro uwo alic quarterio anni finit. ad fef

tum Natals DOMINT anno tr.cefimo feito fupradiét. ct fimil. fum.

¢ wtum ofleginta et ofts libv. quatusr folid. quingue denar. et unius

oto.dy pro wno alio gquarterio annt finit. ad feflum Annunciationis

Brat® MARIE VIRGINIS anna primo (nuper regis) JACOBY

SLcUNDI; ot fimil. fum. centum sét.ginta et acto libr. quatuir folid.

quingue denar. et unius 1boliy pro uno alio quartcrio anmi fi.it. ad fef=

tum Nativitatis SANCTI JoHANNIS BAPTIST & anno prime fupra-

dicl. et fimil. fum. cortum ofl.ginta et oélo libr. quatuor jolid. quinque

denarv. et unius obolt, prouits alio quarterio anri finit. ad fe/lum

SANCTIMICHAELIS ARCHANGELI anno primo [upradiél. et fimil.

SJum. centum ofloginta ct olo libr. quatuor folid. quingue denar. et
unius oboliy, pro u.o alio quarterio anni finit. ad f:flum Nativitatis

D inini anno primo fupradiél. et fimil. jum. centum ofloginta et olta

libr. quatusr folid. quingue denar. et unius obiliy pro uno alio quar~

te io anni fimt. ad feflum Annunc.ationis BEATZ MARIZE VIR-

GINIS anng fecundo regnt ¢jufdem nuper J ACOBI SLCUNDI regis ; et

Simil fum. cent. oflpinta et oclo hibr. quatuor folid. quingue denar.
et unius oboliy prouno alio quurterio as ni finit. ad feflum Nativitatis

SANcTI JoHANNIS BAPTISTE anno ficundo fupradiét. et fimil.

Sum. centum oflcginta et ollo librarum quatuor folid. quinque denmar.
et unius oboliy pro uno «ulis quarterio anni finit. ad fefiuin SANCT]
MicHAEL1S ARCHANGELI anno fecundo fupraditt. et fimil. fum.

centum ¥ oftoginta et oéto libr. quaiuor folid. quingue denar. et unius

oboliy prs alio quarterio anni finit. ad fioflum Natalis Domini anna
Jeewdn fupradicto ; et fimils fum. centum ollosinta et oflo librarum
quatuor folid. quinque denar. et unius oboli, pro uno alio quarterio
aani fintt. ad feflum Annunciationis BEATZ MARIZ VIRGINIS
annag
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@nno tertio regni cjufdem (nuper regis) Jacos: Sgcunm 5 et fimil,
um. centum ofloginta ¢t ofto librarum quatuor folid. quinque denar.
et unius oboliy pro une alio quarterio anni finit. ad feftum Nativitatis
SANCTI JoHANNIS BAPT 15T & annotertio fupradiét. et fimil. fum.
centum oftoginta et ofto libr. quatuor [olid. quinque denar. et unius
oboli, pro umo alio quarterio anni finit. ad feflum SancTi Mi-
CHAELIS ARCHANGELI anno tertio fupradicls 5 et fimil. jum. cen~
tum ofloginia et oflo hibr. quatuor folid. quingue denar. et unius oboli,
prounoalioquarterioanni finit.ad fftum Natalis Domini annstertio fu-
pradicto; et fimil. fum. centum oftoginta et of2o libr. qyatuor f3'1d. quin-
quedenar. ct unius abolil,vl)ro unoalioquarterio anni finit. ad f./lum An-
enunciationis BEAT £ M ARIE VIRGINIS anno quarto regni pred,
(Ruper regis) JacoBI SECUNDI ; et fimil. fum. centum oltogintacet céto
libr. quatuor [olid. quinque denar. ct un us oboliy, pro uno aiio quarterio
~qfui finit. ad feffum Nativitatis SANCT1 JoHANNIS BAPTIST &
anno quarto fupradiélo 5 et fimil. fum centum ofloginta et olla iibr.
quatuor folid. quinque denar. et unius ob.li, pro uno alio quarterio
anni finit. ad feflum SANCTI MICHAELIS ARCHANGELI anns
quarto fupraditlo ct fimil. fum.centum oftoginta ct ofdo libr. quatuor
Sfolid. quingue denar. et unius oboliy pro uno ai: quarterio ann' finit. ad
f2ffum Natalis Domini anno Demini millefimo fexcent: fimooclogefimo oc~
tavo ; et fimil. fum, centum oftoginta et oltolibr arum quatu:r jolid. quin=
que denar. et uniys oboli, pro uno alio quarterio anni fiait. ad fflum
Annunciationis BEAT & MARIZE VIRGINIS anno regnorum preed,
GULIELMI ot MARLE {nunc regis et recinee) primo; et fimil. fum.
centum oltoginta et oto libr. quatuor folid, quinquc denar. et unius oboli,
pro uno alio_quarterio anni finit. ad feflum Nativitatis SANCTI
JouANNIs BAPTIST & anno primo fupradiéto ; et fimil. fum. centum
efloginta et ofto hibr. quatuor folid. quinque denar. et unius oboliy pro
uno alio quarterio anni fimt. ad foflum SANcTY MICHAELIS AR~
CHANGELI anno primo [upradiélo ;s necnon alia confimil, fum. centum
olloginia et oflo libr. quatuor folid. quinque denar. et unius oboli,
.prouna alio quarterio anni finit. ad feflum Natalis Domini nunc ult.
preeterit. et anno primo fupradiclo, attingen. in toto ut fupra. Et
petit idem JosEpnus HORNBY, qued pred. breve paten. in firma
pred. fall, juxta tenor. ct effecl. earundem prefat. JosepHo HorNEY
ollocentu=y ct quod preed. fept. alie quarteriales fummee centum oélo-
ginta et oflo librarum quatuor ﬁlid. quingue denar. et unius oboli, a
Jelo Annunciationis BEATZE MARIZE VIRGINIS amno regni dicli
(nuper regis) CAROLYI SECUNDU tricefimo quinto ufque ad frflum et
pr0 feflo Natalis Domini nunc ult. preeterit.attingen.ut fupra adquinque
mille oflozinta et duas libr, quatuor denar. et unum obolum, ficut pr -
Sertur debit. et aretro, et infulut. exiften. * prefat. JosepHo HorNBY
Jolventur 5 quodque etiam preed. annual. reddit. frve fum. feptingen’s
quinguaginta et duarum libr. feptendecim foli .. et decem denar. refid.
preed. annual. reddis. five fum. mille trecent. quinguaginta ct duarum
libr. feptendecim folid, ct decem denar, in literss patentibus prad. men-
tionut. @ preed. feflo Natalis Domini ult preter:t. prafat. Josi PHO
HornByY, Fardd. et affign. fuis, ad prad. feparalia feftu 1n d.ctis
literis patentibus [pecificat. in pyhrum per @quas et @qu.les portiones
Jecundum formam et effcctum literarum patentivm prad. folvetur
quedque tulis toties gusties wafus requireret, kvand. ad recept. hujus
o Jeaccare

Tur Kine
! aainf ‘
Hornuy ; ong
THe Bankzag
Cass.

*[41)
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anx Kine  feaccar, pro diflo annuali redditu five fumma feptingent. quinquaginta

againft

MornmY; oK,
Fux BanxErs

Casx,

[42]

et duarum libr. feptendecim folid. 2t decem denar. refid. pred. fum.
mille trecent. quinguaginta et duarum libr. feptendecim folid. et de.em
denar. quando et quoties idem rofid. reddit, five fum. feu aligua pars
vel pare.d. inde deveniret debit. levarentur fecundum formam of-
Sellum et direétionem earundem literarum patentium, et fecundum
curfum recept. bujus jeaccarii, et quod omnes potefiat. 1emed. et res
quacungue in et per dicl. liter. tatent. conceff. et mentionat. tangen.
Jolution. denar. fum. in diéiis literis patent. mentionat. et prg beneficio
prafat. Jo EPHI HoRNBY lered. et affign. fuorum excquerentur
¢t capiant effeétum ficundum formam ct (ffectum 1 ter. paten:. prad.
cum boc quod idem JosEpHus HORNBY wverifiare vult, qued ad
preed. fiftum Natal.s Domint ulte precte it. juficien. fuer. et ad hoc
fufficiens exiflunt de redslits vevension, profeuis, per qu.juiior. ANGLICE.
¢ perquifites” emolumen, et folution. renovan, provenicn. s ccept. et
Jolut. de ei pro dibits de le excife prad. virt te alius parliamenti
preed. ad folvend, ot futisfuciend. prafat. Josepno Horngy, pred.
Suwmmam fcpt ngent, quinquaginta et duarum Lor. feptendecim flid, et
decem denar. fiout pr @fertur ei debit. et aretro exiffen. uitra et prater
emnes annual. fum. neceffar. et folubil. ufque tempu, 1llud pro guber-
natign. ANGLICE ¢ management” difl. revention. et ultra et preeter
pred. fum. dusd, cim mille du.ent. et novom libr. quindecim folid. qua-
vior denar. et unius oboliy aut es cireitery folubil.exinde C ATHERIN A,
REGINZ, tunc comort, nunc reging dotal. dicti domini (nuper regis)
CaroL1SecUNDI, utparcel. junflure fuz, inliteris patentibus preed.
mentionat. ot wltra ct practer prad. fum. viginti et quatuor mille libr.
Jolubil. pred Jacoro, tu.c Duct EBORAC. frutri domini (nuper
regis) CAROLI SECUNDI, ir literis patent. preed. conc [J. cum haoe
etinm quod prad. Josepnus HORNBY wverificare wvult, quod nec
pred. dominus CAROLUS SECUNDUS, nuper rex Anglie, e, nec
pred. dsminus JacOBUS SECUNDUS, nuper rex Anglie, nec prad.
dom. WiLLieLmus et MARIA, modo rex et regina Auglie, aut
corum aliqui vl aliquis Fucufyue non folverit feu folvit prafat. Jo~
sEPHO HORNEY aut offignat. fuis preed. fum. viginti duar. mille
quingent. guad; agi-.ta et otlo liby, quingue folid. ¢t fix denas. in didtis
lteris patent. mentionat. few aliguam inde pavtem feu parcel. ultra
Jeu preter fum. decen milie libr. exiften. confid. in ditl. fiript. relaxat.
per prafat. JosepHUM * HoRNBY prefat, CaRuLo SECUNDO,
nuper vegi Anglice, e, ut prafertuy fafl. et pro qua fum. ipfe idem
Josrpuus HoRNBY relaxavit exdem d.mino nuper regi preed. annual.
Jum. fexcents liby. parcel. prad. annacl. jum mille trecent, guingua-
ginty et duarum Lbr. [cptendecim folid, et decem denay. fuperius men-
Lonat,
THe Artornry GFNERAL to this demurred generally, and
the faid JoserH HORNRBY the petitioner juined in demusrer.
Tue Court gave judgment for THE PETITIONER Jofeph
Hornky.
Tue ArTorNey GEeNErRAL thercupon brought a writ of
ervor in THE EXCHEQUVER CHAMBER.
Nore,



Trinity Term, 7. Will.3. InB.R.

lsfo-rz, The judgment is recited in the turit of error; which ruzKina

s as follows: . againft
Hornnvy; on,

Dom. rex et dom. vegina nune GULIELMUS of MARIA manda- ™" 2AN%:8
. p ASE,
werunt thefaur. et baronibus de fcaccar. fuo breve fuum flaufum in
hec verba fiilicet GuLIELMUS ¢ MARIA Dei gratia Anglie,
Scotie, Franciz et Hibirnie, rex et vegina, fidei defenfores, &,
thefaurario et baronibus fuis de feaccar. fuo falutem. Quia in record.
st proceff-acetiam in redditione judicii loquele cujufdam petitionis cujuf~
dam JosEPH1 HORNBY, que fuit in curia noftra coram wobis
preafat. baronibus nofiris de feaccar. noftro pyad. Termino Sanéti
'fii arii anno regni moflvi primo exhibit. de allocatione quarundam
tterarum  patent. dom. nuper regis CARoLI SECUNDI pred,
sEPHO HORNBY et heredibus [uis confi&. et folution. cujufdam
annual. reddit. per cafd. literas patent. per cunden nuper regem erdem
osEPHO HORNBY et heredibus fuis conceff. folvend. et percipiend,
de revention. proficuis et folution. furgen. et provenien. nobis beered,
et fuccef]. de pro ct ratione debit. excifzy fup. potum lupulat. et iliupulat.
et alios liguores necnon ar rearag. ejufilem annual. reddit. pro feparal,
quarter. anni finit. ad feflum Nativitat. Domini anno primo fupra-
diéd. error intervenit manifeflus ad grave damnum noffrum. Aec
cum in _flatuto in pa liaments Dom. EDWARD. nuper regis Anglie
tertiiy progenttoris nofiriy apud WErSTM. anno regni fur tricsfimo
primo tent. edits :nter caterum concordat. fuit et flubiiit. quod in
omnibus cafibus regr-m aut alias perfonas tangen, ubs quis queritur de
ervore falto in feac.ar. cancellar. thefaur. venire fac. coram eis in
aliguam camcram confilii juxta fcac. record. et procef]. bujufmodi extra
diél. feuccar. ot ffumptis fibi jufliciariis et aliis peritis talibus qua-
lem fibi videbit, fore affumen. wocari fac. coram eis baron. de feaccar.
red. ad audiend. information. fuas et caufis judiciorum fusrum et
Juper bec negotium bujupmodi debute fuc. examinari,  Et fi quiserror
snvent. fuit illum corrigi et rotulos emendari ac poflea eos in dift,
" feaccar. ad exccutionemt inde * faciend, vemitt. fu., ficut pertinet * [ 43]
prout mn eod. flatuto plenius continuitur.  Nos igitur volentes ) rorem
i quis fuerit juxta formam flat. preed. corrigi ot celerem jufitiam
ficri in bac parte vobis mandamus quod fit judicium inde redditum
it tunc_record. et proccf]. preed. cum omnibus ea tangen. coram dom.
commiffionariis ad euflod. fizillum magnum Anglice et vobis vos prefat.
thefaur, in camevam confili juxta feaccarium pred. [v-cat., THE
COUNCIL CHAMBER] die Martis videlicet nono die inflantis menfis
Februarii venire fuc. ut quod dom. commiffionarii et vos prefat.
thefaur. uifis et examinar. record. et procef]. prad. auditifg; infor-
mationibus veflris vos prafat. barones ulterius in bac parte de confilio
Juftitium et aiiorum peritor. hujufmod: fieri fac. quod de jure et
fecundum formam flat. pred. fuerit faciend. T. Nobis ipfis apud
WEsTM. primo die Februariiy anno regni I¥., 3. Fisu. Alloc. R,
ATKINS,
RECORD. et PROCESS. d¢ quibus in BREVI DE ERRORE predill,
St mentio fequitur, e,

Et
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saz Kiva Kt fuper bo. GEORGIUs TREBY miles attorn. dictor. dom. regis

againft ot dom. regina nunc gemeral. qui pro eifdery dom. rege et dom. yee

Horusy; o8y o/vy fn hue parte fequitur. prafen. hic in curia in propria perfona
Tz Bankxas . , J . . . .

Cass, Jua pro eifdem dom. rege et dg;_n- regina dicit guod tn rqcvrd. et in

proceff. pred. mecnon in vedditione gudicii prad. de et fuper preed.

morac. in lege manifefle eff arvat.  In hoc videlicet quod preed. li-

tere patent. [uperius recitat. et materiain vifdem content, et [pecificat.

ac praed. materia per diét. JosepHuM HORNBY in forma pred.

@llegat. minus fufficien. in lege exiflunt ud ipfos dom. regem et dom,

reginam nunc de aut cum folution. denar. predid. de arréarag. pro

prad. feparalibus quarteriis anni aut cum prad. Jolution. przd. annual.

reddit. five fun, presfat. JosEPHO HORNBY informa pred. onerand.

Eo tamen non olflarte adjudicat. exiftit per burones prad. quod

pred. btez patent. profut. dom. nuper regis CARGLI SECUNDI

prefar. Josevao HORNERY, ut prefertur conceffl st fuperius rea

citat, et irvo'ulat. juxta temorem et effeclum cavundem ipfi pra-

fat. Joszpio HoknBy allocar. Lt quid prad. fumma quing.

mille ol gint. ct duarum librarum gquatuor denar. et un. abol pra

aivearazis difl. annual. veddit, five fum. [-ptingent. quinguagint,

duaum librarum  feptendecim folid. et d.cem denar. refid. pred,

annual. roddit. five fum. mille trecentar. quinguagint. duar. librar,

derom fulidi, et decem demar. in literis patent. preed. mentionat.

g prad. fiflo Annunciations BiaTE MARIE pret. Virginis

anno regui diél. dim. nuper regis CAROLI SECUNDI triccfime

qu.rto ufque ad foflum et pro feflo Natalis Dom. anno prime regni

don GULIFLMI et dom. MARIE nunc regis et vegine [upradiél,

Ji ut proferiur aretr. et infolut. exiflen. ipfi prefat. JoseEPHO

FHoRNBY ad reccpt. hujus fiaccar. per man. commiffionar. thefaur,

et camerar. ® cjufiem recept. qui mods funt et per nian. commiffionar.

[ 44 ] thefour, et cumorar. ejufdem recept, pro et tempore exifien, de thefauro

provenien. accrefeen. ex illa parte revention. de le excife in literis

patent. prad. mentionat. forg conceff. ditto nuper regi CAROLO SE-

CUNDO bared. et fuccefl. fuis imperpetuum per allum parliament. -

Jaét anna iegni cjujdem nuper regis duodecimo in man. corund. com-

miffionar. thef. et camerar. jam exifi. et in manus commiffionar. thef.

thifaur. et camerar. impoflcrum exiflen. [olvctur pofi et ultra annual.

Jum. neceffar. folubil. pro gubermation. [ANGLICE management]

diél, revention. de THE EXCISE, et pofl ot ultra annual. fum. attin-

gen. ad duodecim mille ducent. et novem libras quindicim folid. et

unum obol. feu co circiter in literis patent. pradict. mentionat. frre

[olubil. exinde annuatim CAVHERINZE nuper regine confort. difli

nuper regis CAROLI SECUNDI ¢f mado dom. reging dotiffe Anglie

et parcel. juntture fuz, et poft et ultra praed. fummam vigint.

et quatuor mille librarum n literis patent. pred. mentionat.

fore folubil. Jacoso tunc puct EBoRr. fratri difl. dom. nuper

regis CAROLI SECUNDI; et quod prad. an.ual. redd.t. five fumma

Jeptingent. quinquagint. ct duarum librarum jept nilecim folid. et decem

denar. vofid. preed. anuual. veddit, fou fur. mille trecentar. guin-

quagint. et duarum librarum Soptendesim falid, ot d em denar, in

pread. literis patent, mentiorat. exdon Jostetio HoRNRY fic ut pre-

Jeritie woney w prade foro Nacain Do anne sogne dicts dom, GU-

LI' LMI
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LIELMI ef dom. MARIE nunc regis et regine Anglie, ¢ primo
Sfupradi@l. ipfi eidem JosErHO HORNBY hered. et affig. fuis ad
vecept, hujus feaccar. per manus commifionar. thef. thefaur. et camerar.
ejufdemy recept. pro tempare exifien. de thefauro de tempore in tempus
provenien. accrefcens et emergen. de preed. hereditay. yevention. de
THE EXCISE in mat%is de teaspore in tempus exifien. pofi et ultra
annual, fummam neceffar. [olubil. pro gubernation. [ ANGLICE ma-
nagement) d:&. revention. de THE EXCISE, et pofi et ultra annual.
fummam atténgen. ad dusdecim mille ducent. ct novem libyas quindecim
folid. quaguor denar. et unum obol. aut e circiter in diftis hiteris
patent. mentionat. fore folubil. exinde annuat. prefat. CATHERIN 2
, modo regine dotifJe Anglie ut parcl. junftur. fuc, ct poft et ultra
ayunual, fummam viginti quatuor mille librarum in eifdem literis
patent. mentionat. fore annuat. nuper [folubil. prefuto Jacoso
ouct EBoR. et modo annuat. folubil. dom. regi et dom. regine nunc
ad pred. feparal. fefla Annunciationis BEAT & MARIZE V Ik GINIS,
Nativitatis Sancti JoHawNIs Bapristz, Sancti Mi-
CHAELIS ARCHANG. ¢f NativitatisDom. D1 ncftri communiter
[vocat, CHRISTMAS] per @quas et @quales portinzs annuatim fol-
vetur. Et quod tall. totics quoties cafus requiret levand. ad dift.
recept. feaccar. pro preed. annual. redditu five fum, feptingent.
¥ guinquaginta et duaram librarum jeptendecim folid. et decen denar.
refid. prad. annualis redditus mille trecentarum quinguagint. duarum
librarum [iptendecim folid. et dccem denar. idem refid. redditus fen
aligua inde parcel. devcniret debit. fecundum formam ct effelium
literarum patent. pred. fuper commiffionarium thefaurarium, recptor.
collector. -five firmarium diél. bereditariarum revention. de THE
EXCISE per officiar. recept. bujus feaccar. pro tempore exifien. ad
quos levac. tallior. in ead. recept, pertinent feu pertincbit de tempore
tn tempus ad requifition. eufden JosEPHI HORNBY lered. et
affign. fuorum leventur fecundum formam cffelum et direBionem
literar. patent. predifl. et fecundum curfum difl, recept. feaccar.
Jalvo femper jure regis et regine nunc fi, &¢.  ldeo in ea mamifefte
" ¢ft erratum;; errat. eft etiam in hic quod per record. precd. apparet
guod judicium preed. in forma preed. reddit. redd.t. exifiit pro prafat,
JosepHo HORNBY werfus eofdem dom. regem et dom. reginam ubi
per legem terree hujus regni Anglie judicium ill. redd: debuiffer pro
eifdem dom. rege et dom. vegina munc verfus precfut. JoSEPHUM
ORNBY. [Ides in co manifefle eft cyratum; ct fic i‘em ATTOR-
NAT. GENERAL. proeod. dum. rege ot dom. ) egina dicit quod in re-
cord. et procef]. p.&d. ac in recordo g dicii prad. men:frfle off e vat.
et fuper inde 1dem attornat. ditlor. aom. vegis cldom. e sina pro eif=
dem dom. vege et dom. regina pets. quod jrdicium iiind .betroves preed.
ct alios 1n record. «t procoffs exiflen rve ecetar adunl'ctur et penitus
pro nullo habectur.  Ac etiam brev d.tter. dom. vonis et vogina ad
premuniend. prafat. Jo:eraum Howwuy v, cium prafate
dom. cuflod. magni fi:l. A ¢l ot comine toopcario od certum
diem aud.tur, veord. ac proceff. preed. er ores, of witer s wd faciond,
et recipiend. quod fuit jrjtun in praemfiv, Seo Et idoon editury e,
Super q.a idem JoSEPH, I RuBy dicit grol awec in iccord. ct
proceyf proca, meg. i odditione jicdic proed, de ot fuper praed. mio-
race
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rac. in lege in ullo ef ervatum.  Et petit quod Curia dit. dom. regit
1 dom. reging nunc hic procedat tam ad examinationem record, et
proceff- prad. guam materie prad. fuperius proerrovibus affignat. Sed
gquia Curia wult advifari in premiffis antequam, &c. ides dies dat
ef! partibus preed. in flatu quo ficut nunc é die Pafch. ufy. in unum
menfem proximum anno quarto ragni dom. GULIELMI1 et domi
MARLE nunc regis et regina de judicio fuo inde audiend. eo quod Curid
difd. dom. regis et dom. reging nunc inde nondum, &c.  Ad quem
diem vener. partes prad, et ob caufam pred. babend. diem ulterior.
in flatu quo nunc ufg. in oftab. Sanét. Trin. ad judicium [rum inde
audiend. eo quod Curia hic inde nondum, &,

* TRrEBY, Chief Fuftice. There are two points in this
cafe:

FirsT, Whether thefc letters patents are valid in law, and fif-
ficient to bind the king ?

SeconpLy, Whether the remedy that thefe petitioners
have taken be proper?

As to THE FIRsT, | am of opinion, that the letters patents are
valid and fufficient to bind the king. It is objeéted, that the word
< fuccefforsy” in the ftatute by which this revenue is given, intends.
that it thall be fixed in THE CROWN, and unalienable. To this
T anfwer, that there are feveral other flatutes by which lands and
other revenues were given to the kiug by the fame words that are
in this ftatute ; and yet the kings of E’ngland had always power, to
alien them, as appears by Berkley’s Cafe (a), by the fatute of
Monafleries and by Vaughan (b). So King Charles the Second
having an eftate of inheritance in thisbranch of hisrevenue, had the
fame power to alien thisashe had to alien anyother partofit. Ithas
been ftrongly objected, that if the king fhould have a power to
alien all his lands and revenues, it might be of pernicious con-
fequence to his fubjects, arld that then our exchequer in England
would be like THE SPANISH EXCHEQUER, of which it is faid, '
that it receives taxes and revenues frem the general, only to pa
them out to fome particular perfons,  To this I anfwer, that this

“might be fome reafon to induce the making an aét of parliament to
reftrain the king’s power of alienation; but fince here the parlia-
ment has thought fit to give the king fuch a power, we ought to
acquiefce and fubmit to it.  But that which I thall chiefly proceed
on is the judgment, which I think to be very extraordinary, and

the exchequer ? fuch as THE BARONs could not give; for Ido not think that they

*[47]

can award the king’s treafure out of THE EXCHEQUER.

Then I take this judgment to be very erroneous and deficient in
feveral particulars,

* FirsT, It leaves out THE TREASURER, who i3 the chief
officer concerned in difpofing the king’s meney.

(a) Plowden, 214. t0 248,  (8) Vaugh. 6a2. See alfo 2. Rell.Abr, 198,

SzcoNpLY,
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SeconpLy, The chamberlain of THE EXCHEQUER ought to
have been mentioned as well as the treafurer; and fo is the
judgment in the cafe of Nevel (a) and Worth (b), and alfoin Cor-
ton’s Records.

THirDLY, This judgment appoints ta/lics to be ftruck from
time to time, and orders the method of payment of the feveral fums
of money, whichl takeit THE BARONscinnotdo; for theyfeem
to undertake to do what is proper work for an act of parliament,
which only can appoint THE TREASURER to make payments int
fuch an order (¢).

. In THE NEXT PLACR, I take it that this judgment cannot be
agended, becaufe thefe are faults in fubltance, and the law is very
nice and curious in judgments : {o if a mufericordia be entered for
@ capiatury the judgment is erroncous; fo is it if it be conceffum
¢/t inttead of confideratum efty Ge. (d).

Now I come to the remedy, which I take to be the great and
difficult point of the cafe,  And I'am of opinion, that no judgment
can be given upon this petition to THE BARroNs 5 for I do not
think that the court of exchequer has any power to difpofe of the
king’s treafure, and thercfore I cannot fee how this judgment can
have any effet: indeed it is (aid, that the pctitioner will have
a writ to the officers of the treafury, or to THE, REASURER
himfclf, and if they do not obey this liberate, that then they will
enforce it by action; but this they cannot do, for I hold that the
treafurer may choofe, upon bare warrant, to pay in what order
he thinks fit.

Then they have fhewn no precedent that ever any fuch altion
was brought; though indeed my Lorp Cokk (¢) feems to hint
at it, and fo does Plowden (f), and the Year Book (g);
but there the likerate always went to the fubordinate officer,
never to the treafurer himielf. By *he treafuier, I mean the
“treafurer of the exchequer, and not the lord high treafurer of
England; for that great officer has long been dilcontinued, and
when he was in being, the greateft ufe of him was when he had
the honour to be your lordfhip’s colleague in this place (4).

* So that [ take it, that THE TREASURER n:ay, if he pleafe,
pay thefe annuitics to the petitioners; but whetaer he will do it or
no, is left to his confciencc and difcretion; but he cannot be
compelled to it but by autnority of parliament. Then this re-
medy is not warranted by the courfe of THE EXCHEQUER : if there
were any fuch ufage there, 1 agree it would be the law of the land,

(e) Plowden, 378 to 331, (f) PL Com. 186.

($) Plowden, 457. 458, (g) Ycar Duok 2, lien, 9, pl. 8, g,
(¢) Year Book . Hen. 4. pl. 2%, J0.

(d) Latch. 177. Toph, 203, ax1. (b) See2,Hawk.P.C.ch.a, Fof-
) 4- Intt, 136. tery 140

and
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and fo is Rawlins’s Cafe (sa ) and Plswden (5), but there has been
no fuch ufage there ; and in this poirit I concur with my brothe#
LEecuMERE, who perhaps has the greateft &xperience in the court
of exchequer of any judge that ever fat there, for I think I lately
heard hin fay, it was fixty years fince he pra@ifed there. I have
reafon to think, whatever Afr. Plowden fays, that thefe liberates
were granted upon petitions to THE KING himfclf, and not to THE
BARONS ; youmay fee abundance of themin Ryley (¢). It appears
indced in Brooke (d), that upon delivery of this writ to the officer
and aflets in the exchequer, an action lay againft the, efficer for
non-payment ; but that ever it could be brought againft the trea-
furer or chamberlain, was never heard of (¢). But, fay they, there,
is a claufe in the patent which empowers the treafurer, &c. 20
make payments, &c. and this they call a perpetual warrant. But
this makes againft the petitioners; forif it be fo, why do they prefer
a petition to the barons of the exchequer? If they can have their
debt without a petition barely upon this patent, where there is a
grant, a command, and warrant to the treafurer and officers to
pay the money (which, fay they, amounts to a liberate), then it is
a vain thing to fue in the exchequer fora judgment ; for it cannot
be prefumed that a /iberate under the feal of the exchequer t/7e
CHieF BARoN, fhould be of more force than a liberate under the
fcal of Englandtefte MEIPSO (f).

T'o clear this point, itis neceflary to enquire into the power
of the court of the exchequer. I do agree that they are fupreme
auditors, and have authority over the king’s treafure ; Qut it s in
tranfitu, as upon the theriffs accounts, or any other of the king’s
officers concerning the bringing-in of the king’s revenues into
THE EXCHEQUER ; but when the money is there, it is in its
center, and THE BARONS have nothing to do with it ; they are
only conduits, but not produts (g); and it would be of dangerous
confequence for fo many % have to do with * the treafury, left,
as Pernon fays in his Book (4), there be too many leaks in the
ciftern. I confefs, the court of exchequer does ufe to enrol char-
ters in the exchequer, and that is the foundation of the accounts,
&c. and fo is Plowden (i). But whether the barons of the ex-
chequer have a power to control and command the treafurer, is a
great and arduous point ; it is in effet, Whether the barons fhalt
have the power to turn out the treafurer when they pleafe ; and
whether the petitions that were formerly preferred to the ki
fhall be now exhibited to the barons of the exchequer ! which
matters 1 muft own I cannot be brought to imagine, though I

(a) 4.Co. 52, (%) Vernon’s Confiderations on the
() Plowd. 32. Court of Exchequer, printed in 1642 3
(c) Ryley’s Placita Parliamentaria. it was republithed in 1661 under the
(d) Bro. Abr, ‘“ Talley de Exche title of ¢¢ The Exchequer Opened,” &c.

¢ quer™ T. ver. Eb, 136, and, except the titles, both books are in
(¢) Ante, 14. every refpe the fame,
(f) Regifter, 191, () Plowd, Comm, 320,

(z) 2. Inft. 183, 4. Init, 315,
would
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would think as favourably as poffible in this cafe; for I give this Tur Kixe
opinion, not becaufe L would, but becaufc I mut. But I take o ag sivt
this power 1n the barons, to he againit the nature and inftitution 21" 3 *%
of the court of exciiequer; for they are originally empowered by~ Cage, *
the king to get innis revenue, and it s for the fake of the revenue

that they nave any thing elfe to do 3 and ail they do, is to convey

the king’s treafure to its pioper ploce, but they cannot dupofe of

it ; for there is no correipondence between the barons and the

officers of the treafury. Upon reverfal of attainders we know there :)::ai::‘{,}';m ::
is no reftilution of the money piid to 1HE K1NG ; and the rea- refitution.  of
fon is, becaufe the barons cannct in fuch cafe controul the treafury. money paid to
1 remember feveral years [ince there was a folicitor who brought the king.

the rolls of a forfeited eftate in difpute into court 5 and they ordered

the_moncy to be put into the hands of THE, RFMEMERANCER ;

for they fuid, that if it was once paid into THE TREASURY there

was no getting it out again.

The cafe in thort is no more than this: Suppofe THE KING be
indebted to THE PETITIONERS, and alfo to the army, the fleets,
&c. now who fhall direlt the payment of thefe dibts, the barons
or the treafurer ¥ who s thebell judge of the ftate of the kingdom
and of its neceffities ! So chat fuppofe there was only four thou-
fand pounds in THE EXCHLQUER, and we were tifreatencd with a
foreign invafion, How fhail this moncy be difpofed ! Says ruz
TREASURER, Toraile men, to pay the army and our fleets, that
by gheir afliftance we way prevent the encmy from coming
amonglt us. No, fay THE BARONS, we muit pay the bLankers
with this moncy, though at the fnie ime we open the gates and
let in Hannibai to our utter ruin und deftruction. My Lorp
CoKeE, in treating of the court of the cxchequer (), takes notice
of the oaths taken * by THE TREASURER, and alfo by Tagp #* [ 50]
BARONS. In the treafurer’s cath 1t is tnentioned, that < he is
% to kecp and difp:nfe the king’s tréafure fafcly;” Lut in the The trafurer of
barons oath there is not a word of this mattcr taken notice of ; ;,:: o:;;'hcq""’
which to me is an argument that the treafurer is judge in point of
iffuing money, whether 1t be duc and payable or not, and to whom,
in what manner, and when it thall be paid, &c. And this I take The nature of
to be the true reafun, why no action can be brought againft THE s office.
TREASURER, becaufe he a&ls as a judge, anc not as a miniffer ¥ide Moore,
of the court, fcr he is not attendant to it, as fhenffs, bailifts, &c, 475- '
are; foltake it may be paid” is enough for THE BARONS to *** €O 9M9%
fay ; but “muft be paid”is only for THE TREASURER to fay (4).
It is treafon to counterfeit the great or privy feal, becaufethey only
have to do with the king’s revenue ; but it was never thought
treafon to counterfeit the excliequer feal, which has nothing to do
with it (¢). In the contefts heretofore between the king and the
people, what was meant when they comphined that the king’s
treafure was mifpent and mifemployed ? Not thatit was paid away

(a) 4.Inft. 103.t0 116. (é) Sec Doddington’s Cafe, Cro. Eliz. 545.

%) Plowd. 213. .
oL. V. E without



Taz Kineo
againft

HorNBY § OR,
oHE Bankers

Casz,

[51]

Trinity ‘Term, . Will. 3. In B. R,

without letters patents, or taken away without the king’s gratit
but it was this, they blamed THE TREASURER, becaufe he paid
away the king’s treafure to perfons unworthy, to minions and
favourites, though they had grants from the crown by letters
patents. But yet it was left to THE TREASURER’s difcretion to
have paid them or not ; which he fhould not have done, wheny
perhaps, the public good required it.

Now1I come to the authorities in our books. Ifhallbegir with
the Year Book of Ldward the Third (a), and Book of 4}j.ze5 (b)),
wherein it is faid, by THE CHIEF BaRoON, that we fhalltak. conu-
fance of all matters that may turn to the king’s advantage, but not
a word concerning the difpoful of the treafury, and the Year Bevk
of Henry the Sixth (¢) and Roll (d) arc exprefs.  Soin the cafe
of Stradiirg v. Morgan (¢)itis fard, that no picas fhall bu held in

“ dhe cxchecuer but for the udvantage of recovery of the king’s

Nlebts, and bringing tn his revenucs 5 fo that the common pleas in
the exchequer arc only founded onthe getting in of the king’sreve-
nue. I choofe to cite AZr. Flitsd.n, becaufe his book isfo mightily
rcliedonby iheother fide ; Imean the cates of Newsll and 72 7ath (f).
I believe 1t was the authority of thofe cafes that raifed all this
duft, but I fhall anfwer them by and by, and at prefent fhall only
obferve, that thtre is not one law-book that * gives thefe cafes the
credit to mention them, I mean as to this point of proceeding b
petitionto the barons, &c. Soin the Earlof Devonfhire’s Cafe (g)
there is no notice taken of Nevill’s Cafe (b), and # roth’s Cafg (),
though there was opportunity enough to have ment'ned them,
if they thought they bad been of any weight and authority.  $o in
Rolls Avridgment (#), and in Roll's Reports (1), the refolution in
the Earl of Devonfhire’s Cafe (m) is cited, but nota word of
Newill’s Cafe (1), or #/roth’s Cafe (o).

In the next place I thall mention fome treatifes concerning the
court of cxchequer. .

First, There is Gervafius Tilburierfis (p), who fets forth the
jurifdi¢tion of the court of exchequer, but mcn;ions nothing of this
power in THE BARONS to controul the treafury. The copitalis
juftitiarius Anglice had indeed a controul over THE TREASURER
himfelf, as appears from Spelman (g). So when Hugo de Burgo,
who was the laft great jufticiary, was in difgrace, he was charged to
render an account of the mifpending of the king’s revenue 5 which

(&) 2. Fdw, 3. pl 25, (1) Plow. 452.

(&) 38 Affize, pl. 2o0. (%, 2.Roll. Abr, 260.

(¢) 19. Iln. 6. pl. 62,63, (#) 2. Roll. Rep, 180. 183,

(d) 2. Rcli, Rep. 3071 () See Moor, 476, 2. Iaft, 555
(¢) Plowden,207. Lit. Rep. g1.

( f) 5ir Henry Nevill’s Cafe, Plowd. (n) Plowd. 394,
477-; and 5ir Thomas Wroth’s Cate, (o) Plowd. 452.

Plowd. 451. (p) Geivafius Tilburienfis de Rebus
(g) 11. Co. g2. in Scaccario Gegtise
{b) Plew. 377, : ‘() Spel. Gloif. 71. 331,

fhews



Trinity Term, 7. Will. 3. InB. R.

fhews that he had a power over THE TREASURER : but ever fince
this great office has beefl difcontinued THE TREASURER has ated
2ccording to hisown difcretion.  The next book that I fhall quote
is called the Diver/ity of Courts (a) ; it is mentioned in my Lord
Coke’s Preface to the Tenth Report : but there is nothing of this
pos-er in. THE BARONS mentioned there. Neither is it taken
notice of in the Mirrer (b), in Fleta (c), in Britton (d), in
Crompton (e), which book was printed fifteen years after Af.
Plowden’s, nor in the Sccond Inflitute (f), nor in the Fourth
Inftitute (g ), whete the full authority of this court is fully fet
forth. AndI cannot but alfo obferve, that AJr. Prinn, in a book
which he printed on purpofe to animadvert on my Lord Coke’s
Fourth Irlr/iiifutf (h), docs not take notice of any fuch power. [
fhatl beg lcave alfo to mention Mr. Vernor (i} and Mr. Camb-
den (k)y and Sir Tho. Smith (1), who were great and learned men,
though their books, I confcfs, are not of authority : but if there
had been ary fuch power in THE BARONS of the exchequer, it is
probable thuy would have taken notice of it. Nexr, there are
Savil’s Reportsy Lanc’s Reports, and my brower Hardrefi's
Reports, which treat chicfly of THE COURT'OF EXCHEQUER ;
but yet they give not the lealt countenance to any fuch power :
foin 1. Roll. Abr. 538, §3G. in Lane’s Cafe, 2. Cs 16, 2. Roll.
Rep. 294. there is not one fyllable of it.

*Ifhall conclude this point with this obfei vation, that fince there
were two great powcers in the barons (as is pretended), one of
bringing in money into the exchequer, and the other of paying it
out, that yet thefe books thould be all tilent as to the greatctt
power of paying itout, is very irange and unaccountable ; which
indeed does «nduce me to beiieve, that there is no fuch power in
the barone, and that thofe petitioners have mentioned in their
petition the only way of having their cnnuities ; that is, as their
former payments were mwade, viz. by warrant from the lord
treafurer.

Now I come to the objections.

First, They quote Ryley’s Placita Pur liamentaria (m) 3 but
ff I can apprchend them, thofc words make againft the petitiouers,
‘T'hen Margery Parker's Cufe (n) was mightily infifted on, and
indeed at firft [ thought there was fomething in it ; but upon a
ftrict perufal I find it s confiftent enough with my opinion : in.

(a) Originally publihed in Frenchin
£525. 5 but there 1s an kuphth cdition
of 1646.

. (&) Horne's Mirror of Juiticcy, cap.z,
f. 14.

() Fleta, lib, 2. c. 25.

(d) Bruwon, ch. 2. f. 6.

(¢) Cromp. Junidiction of Courts,
tes.

(f) 2. Init. 551,
&) 4. Intt, 103,

E 2

(») Publihed in 1669.

(1) Vernon's Confiderations on the
Court of Exchequer.

(£) Cambden’s Britannia,

(/) Snuth’s Commonwealth of Eng-
land,

(m) Ryley, 251, 253. 257. 262.
337. §26 5°9. &c,

(n) Ytar Book, 9. Ifen. 6, pl. 12,
13
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deed BaBiNGTON mentioned there a remedy by petition to the
barons, but this was only a werd flipped ot 5 but the Court gave
no regard to ity and were of opinion againit it, that there was no
fuch remedy.  And it is obfervable, that Brook in his Abridg-
ment tohzs no natice of BarINGTON's opinion, though he does
of all the reft of the cafe. The next thing objeCed is, that the
barons do every Term fendaliberate to the officers of the treafury
under the exchequer-feal to pay moncy for paper, pens. and other
neceflaries for the court of the exchequer ; the charge of which,
1 am told, comzs to two or three hundred pounds a-ycar. To
this [ anfwer, that firft this writ goes withoutany judgment at all;
fo that according to this, the petitioners needed not to have had
any judgment ; but the true reafon of iffuing forth this writ is
grounded on this: "In the treafurer’s commutlion there is this
claufe, that he thall pay out fuch fums of money as are required
pro neceffariis feaccarii : but of this writ they take no further
notice than as acertificate when they make up their accounts.

Now for the precedents.

The court of exchequer is guided by multitudes of prece-
dents (a) 5 but here they have not one precedent for fuch a power
over theking’s tevenue, to which the law has fo great a regard ;
for there is nothing in the law fo fenced, fo guarded, and fofecured,
as the king's inhenitance : # wiere that is concernced, there muft
be petition of right, an inquifition found, belides fearches, &v. ; fo
carcful is the law of the king’s inheritance and revenue, *But
now here the king mult lofe his ficehold without trial, which his
fubjects {hall not do, as appears by MaGxa CHARTA (4).

In the next place I fhall anfwer the cafes, which indeed give
life to the prefent cale, and are the foundation of it. FirsT,
as to Newill’s Cafe (¢) : & obferve the petitioners counfel do not
agree in thar title toat: fome fay, it was greunded on a petition of
rerht; others, that it was a manffrans e droit; and others, thatit
was a complaint aginft the otheers of the treafurv.  But true it
is, that Mr. Plowden is precifz ana exprefs in the point, though it
feems to me to be but his owa private opinion ; and 1 muft take
the boldnefs to fay that he is miftaken, as will appear from thefe
books, 13. Hen. 7. ¢l 15, 4. Edw. 4. pl. 23. b, 1. Lea. 190.
3. And. 253 Savile, 123. all which cafcs happened but twelve
years atter Newill'sy and yet arc contrary to it. By the fame books
anxd the fame reefons it appears, that /#750th’s Cafe (d) ought to
have no mote weight than Newsdl’s, &,

(a) Lanes Cufey 2, Co. 16, Moor,  fhat. 5. c. 4.; the 28. Edw, 3. ¢, 3.5
§65. Kemp w. Barnard, Cro. Car, the 2. Hen. 3. ¢, 22. 5 the 15, Rich, 2.
§t3.  Plowd. 230. 320. 2. Roll. ¢, 12.; and the 16, Rich. 2. c. 2.

524 Cro. Car. 528, (¢) Plowd. 377.

(6) 9. Hen, 5. ftat, 1, c. 2a. ; the (<) Plowd. 452.
3. Ldw. 1, ¢, 24. § the 2. Fdw. 3.

Therefore
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Therefore I conclude, that this judzment given by the ba- TuxKine

rans of the exchequer is an erroneous judgment, and ougat tobe = Rgainft
. Hoanzvy ;) ox,

. f:_werfed. 1Hi Bankzas
£ . . . Cass,
HotT, Chief Fuftice, contra. In this cafe there have been two

points made:
" FirsT, Whether this grant be good ?

. Seconpry, Whether there be a proper courfz taken by the
patentces ?

There has indeed been A THIRD POINT ftarted by my brother
who argued laft, and that refpedts the entering of the judgment.

As to THE FIRST QUESTION, | hold the grant to be good, and Comb. z7e.
all who have argued nere have concurred tn the fame opinion. *7'
I do confefs, that this is the great point of the cal, and fo much
has been (aid to it that little more can be added 5 bat I muft fuy
fomething to 1t, though [ cannot but repeat. I hoid, that
King Charles the Szcond might charge this branch of his revenue
and my reafon for my opivion is but thort. % It is, becaule the * [ 54 7
king was feifed of an eftate in fee of this revenue 5 for to fuch an it ‘ )
eftate a power of alienation isincident (a). And [ take ittob - the |70 D “‘;"“sd
intent and the exprefs words of the act, that the kiag thould have 1, ging ,m;
aright and hiberty of ahenating and charging this ¢ffate. 1t is no e ms e
objection, that this revenue was given to the king unl ra truft ; v
for notwithftanding that he might alien it.  So fover.] kings of
England have founded corporations of charitable ufes, and y.t e
perfons incorporated might, notwithftandingfuch trutt, dicn cher
eftates 3 fo may dean and chapter therrs 5 fo may a bithop with the
confent of dean and chapter ; fo a parfon, with the confent f the
patron and ordinary, might have 2liened the land of which e was o 0 ,
feifed in the right of his church ; but the king has nobudy requived (3 uor pu o
to confent to ius alienations. To fay® that he may alien by the ek rg w0 do
confent of the eltates of the realm, is as much as to fay he cannot wieng 1o the

alien without an aét of pailiament, which he may clearly do.  And ;" e o4

indeed this revenue comes to the king by purchafe 5 for he gave a ;,:Ivf,“:d;,:c
recompence for it, viz. part of his jfanding revenues, it being the =~ =7
pfofits that did anife from his woras and liverics.  But it is ob- ‘l:“‘hc"' Lic.
je@ed, that this power in the king of alienating his revénues my 5740, o3,
be a prejudice to his people, to whom he muft recur continuzliy .o, 44. 0.
for fupplies. 1 anfwer, that the law has not fuch dithonouraple 7. vo. 12. b
thoughts of the king as to imagine he will do any thing amuf- to “:.Ll‘"l:" P
his people in thofe things in which he has power fo to do.  But L';,,,, <107
that which I iniitt on 15, that it is abfurd in its pature to reftrain ato, 416,

the king from a power of alicning his revenues of which he is Godb. 317.
feifed in fee. It s againft the nature of the being of a king that Dev. 75.

he thould have lefs power than his people ; for before he was kg | ':‘:‘65‘ :f'b
he had power to alien. Now when the crown defcended upon ,3’54. :'"g‘.' ’

Kim he is feifed in jure carona"and fhall he then have lefs power 1, . 7. go.

(4) Litteton’s Tenures, fe&. 360.
E over
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Taz Kive  over thofe very lands than he had before the defcent of the crown ?
" “I‘"J_' Shall he now be difabled to alien by being a king ? This would
for “;" ' % beagainfta common principle of law, that the defcent of the crown
THE BAnKERS o . .. R
Case.  takes away all difabilitg (¢).  Then it is repugnant to the confti-

. tution of the government. Suppofe a king fhould be under a
2. Sid. 137. !

T4%. prefent danger of being invaded, if the king could not raife money
1. Hale,61. by alienating his revenue the nation might perifh; for he cannot
10t otherwifc raife money than by an att of parliament, for which there

Co. Lit. 16.  might not * be time: and therefore heretofore the kings of Eng-
[ 55 ] land have borrowed feveral fums of moncy by mortgaging their
lands (#). And there ought to be a power in all governments to

reward perfons thatdefzrve well, for rewards and punithments are

the fupporters of all governments ; and it has been the conftant

ufage of the kings of England to reward perfons deferving of the

government out of the crown revenues, by penfions, and giving

eitates to fupport the titles of earl and othe. dignities (¢).  And

this has bLeen alowed of by act of parliament, as appears by

34. fen. 8. c. 20, But fome perhaps will fay, that I have been

talking little to dic purpore, for tharthey do notdeny that the king

might alien his own demefhes, or any Jands that come to him by

dcdcent or purchafe ;5 but, fay ihey, this revenve was fettled by act

of parliament on the crown, and thercfore it cannoc be alicned.

But 1 do not tind aty fuch diftin@ion in our law books, nor any

authority from comon or ftatnte law that reflrains the kings of

Arcient demefne Eyelund from alicning any fort of w.ir revenues.  As for the
l;:c:’u ,:h‘“:‘;’:;: lands in ancient demefney they fecmed molt appropriated for, the
fed by e king King’s ufe of any of his rcvenues, for they had feveral privileges
in his perfonal all relating to the king ; as not to be impleadcd out of the manor,
eapacity. to be free of toll for all thines concerning their fuftenance and
hufbandry, nct to be impanelled on any inqueft 5 and yet, not-
withftanding all this, thele lands were always alienable 5 and if

thefe lands were alicnatle, What eftates in the crown are not

alienable ? And our books do take notice that thefe cftates are,

alicnable (d). Then what reafon can be given why fome eftates

fhould be aliened, and others not ! Why may not the king as well

alien thefe eftotes as he may the flowers of his crown, as appears

in the Aibot of Strata Marcelld’s Cafe (¢) 7 tor he may grant a

county palatine, which has jura regalia; fo he has granted a power

to pardon treafon or felony, &c. Indeed thefe prerogatives are

re-aflumied to the crown by the ftatute 27. Hen. 8. c. 24. but the

grants werc not veid.  Then if an eftate be fctticd on a fubject by

act of parliament, it will not be denied but that he may alien fuch

cftate ; and why fhall not the king have the fame privilege ? [t

gppears in faét, that he has always donc it : fo all the lands that

(a) Plrwren, 105, "Dyer, 223, Staundford Prerogativa Regia*

() Cotton’s Poft. 175, 38. 4. Bac. Abr. 205.

(¢) 5elden’s Lules of Honour, p, 838, (¢) 9.Co. 25. Moor, 474. Palm,
and Calvin's Cule, 7. Co 12, 78. 1. Mod. 232. 4. Bac. Abr,

{d) ¥itzy Nat. Biev. 13. 166, and 205,
belonged
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‘belonged to the abbies and monafteries were aliened by the * king, Twr Kive
and yet they were given to him by a& of parliament, and by {OR‘Z"’!/'
&' . ) NBY j ORy
general words, as it #s here: fo the cuftoms have been always ., "5 ANKERS
granted and charged by the king, and yet they were granted to  Cagg,
him by att of parliament. = The authorities in our books are full ., , o
to this purpole ; as the Year Books 21. Ed. 3. 47. 29. Ed. 3. c b5,
Plwd. 1, 2. 4. Infl. 45. Davis, 7. 14. Knighton, 1684. 31. Hen. 3,
But it is objcted, that thus reverwe was given in licu of inherit- ¢ 13.
ances that were unalicnable, viz. the wards, liverics, purveyances, 3% Hen. 8,
&c. though how the nature of thefe inheritances can affedt ~ *%
inhcritances of another nature I cannot fee ; but even thefe Skin. 6os.
.inheritances were always in cffect alienable, for they might have
been releafed,  ‘T'he king may grant to be free of piifage, Sir Tho-
mas Waller’s Cafe 5 and fo werefcrvices in capite, and purveyances,
&ec. Some opinions have been urged whish fay, that the crown
revenues could not be aliened, as Fleta and Brafton ; but
thefc books are culy ornaments to the law ; they are not looked on
as authentic, efpecially where the pradtice has been always to the
contrary ; but Britton (a) is otherwife, andfo is Seiden (). And
Bracion himfelf {cems to be of another opinion where he fays {¢),
that ¢ even res facre arc alicnable by the common law, though
« perhaps by the canon law they arc not to be aliencd.”  So the
{tatute of Bigamis alfo admits, that the kings may grant away
his revenues.  Fortefcue, in his ook de Laudibus Legum Anglice,
fays, ¢ that the goveinment is not only re.aly but legal and
«political ,” and then difcourfes of the particulars whercin the regal
power isereftrained : and if our conftitution had been fo that the
king could not alien his lands or revenues, it cannot be imagined
but that he would have mentioneda thing fo remarkable, efpecially
in a time when thcre were fo many grants made by the crown
though indced at that time there were many acts of refumption
made, as there were befere and after 3 as in e reign of Henry the
Fourth (d), and in the time of Kiny Henry the Eighth, &¢c, which
are a great d: monihiation that thofe grants could not be revoked or
avoided but by adt of parliament.  ltis objected, that the fee-farm Fee farm  renss
rents in the tuaie of King Charles the Second were granted by a& K;aﬂ'edl_by ak
of parliament ; but they might have been granted without that and ':,',;.'mm' 4
a&; it was oaly madc to encourage purchafers, to make good the
letters patents beyond all feruple, and to give power to fue for the T ¢
arrears of rent, and to diftrain, &c. * "T'hen it is objected, that ;,',owd::?;-
if this grant of the revenue {hould be alienable to the fubjects,
that then the king’s officers of cxcife would be the fubjeéts officers. [ 57 ]
But that does not follow, they are only a means to convey to their
fellow-fubjeéts their right, and that which is granted to them by
the king’s letters patents. So the juftices in ¢yr¢, and of oyer and
terminer, &¢. arc the king’s juftices ; and yet they convey juftice

(a) Brite. 87. () Bra&on, bk. 2. c. 47.
(4) Selden, 549 and 552, (d) Year Bock 6, Hen. 4o pl. 144

E* ta
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Tur Kive to the people. 4. /7% 162. As for thefe letters patents them-
agaift  felves, it is plain by tbe whole tenor of the patents that the king
HorNEY ; OR, - . . . . Fy .
was not deceived in his grant ; and the coafideration being exe-
THE BaNkERs . ] Kl ]
Case.  cuted, though it be falle yet that will not avoid the grant.  Pla.
554. So that I conclude this point, that thef: letters patents

which charge this branch of the revenue are good and firn in law.

I come now to THE $ECOND POINT, and that is concerning
the remedy taken by the patentees.  And I hold they have takena
very proper 2nd legal remi:dy. We are all agreed that they have
arizht; and if fo, then they muft have fome remedy to come at it

Remediestore- t00. The remedies at common law to recover againt the king
coveragain@t the were by petition, or monfirans de droit. Indeed there is a new
king. remedy now givzn by the ftatute 2. E4w. 6. c. 8. and thatis by
Skin. 608.  way of traverfe to the king’s title. 4. Co. §4. 2. Inf?. 688
Pesitionof right, But FIRsT, a petition "of right is not neceflary in this cui> ; not
the nataic ot it. but that a man may proceed in this way, and admit himfelf out of
offeflion if he pleafe  But it is not neceffary for two reafons :

IRST, Becaufe a petition of right is grounded always upon a

naked matter of faét fuggefted, and not of :ecard ; and uron fucha

fuggeftion there is a commiflion iffues out of chanciry (a).

But here the title is derived by Jecters patents, which are of record ;

fo that hercis no inatter of falt to be enquired of. SEconpLY,

The patentces do not end.avour to deftroy the king’s title; but

petitions of richt do fo, and are geneially inconfiltent with the

king’s title. Then this annuity is not turned to a right, as if

there had been an attiinder, &c. ; therefore why thould there be

Monfiransds 2 pctition of right ? 1 take this remedy to be by a mosiftrans de
;’_""' where it dysit; and this remedy is to be fued at common law, when the
e party’s * title appearcd of record (6 . A monjtrans de droit or
*[ 58 1 oufler le maine (which is all one in effe@) always lies where the
ticde or rightof the king appears, as well by matter o record as the

king’s title 5 and this appears fully in Tie Sadlers Cafe (). Alfo

it is plain, that a morflrans de droit hes in THE ExcrueQuer @

think there is no doubt of that. It is objeéted, that the petition

fhould be firft fued to the king 5 but by the records in Ryley (d)

it appears that thefe petitions of right have been fued to the court

of king’s bench.  But indeed tais peunion differs from thofe 5 fer

this being only the way of complaiug, there needs no indorfement,

as in the other cafes. :
THE NEXT OBJECTION is, that in this prccedent there was a
Jiberate. "1 his wiit is inats nature a writ of allevance (¢) 5 but
this wiit does not give any manner of jurifdiction, for the court
Power of the may hold plea, and proceed without it.  But the next anfwer that
barons of the | give to this, and which may be fatisfactory to any body, is the
Sxchequer ' ftatute of 5. Rich. 2. c. g. which direfls THE BARONS OF THE
mandsl: “ EXCHEQUFR to anfwer every demand, without any writ or letter

from the king; fo is 4. Jn/f%. 110. Sothat | take it to be very

(a) Year Book 9. Hens 4. pl 4 (d) Ryley's Placita Parliamentaria,
Co Ent, 463, 3¢7. 353. Staundford, 73.
© (6) Keilway, 178, ©{e) Regifter, 192,

(¢) Hob. 333. 4, Co. 84 .
plain,
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plain, that the barons might proceed here without any writ
at all. . )

BuT 1T 15 OBJECTED, thatthe writ thould have been direded
to the treafurcr, &c.  Fut this needs not bé.; for the treafurer has
nothing todo witii civilpleas (@) Indeed Fitzherbert ( b) mentions
the treafurer ; but that is a common error, and the writs need not
be fo direfted. It is true, as wmy Lord Cute obferves, that the
legitimation of any cafe ma' be fufpected that hes no cafe of kin to
it ; and I agree to that rule : but I think I have found out fome
kindred to this prefent cafe, and that is the cafe in Cotke’s En-
tries (¢) 3 for there THF BAPONS did allow certain hibertics, and
«alfo the payment of a rent-Ciarge granted by the king to my Lord
Hunfdon. ~ So the cafc of Mar-cry Parker (d) 1s a confiderable
authority to this point: fhe had an anauity out of the magna cuf-
turha of London, granted by the queen, out of a fum affigned for her
dower, to ieccive of the cutlemus ; the queen fhall not have
aftion again't the cultomers, but muft fue to the' be}rom of the
exchequer 3 * and Margery Parker may fus for it in the exche-
quer in the fume manner as the queen might for her portion,
Then there is my Lady Bronghtow’s Cafe, which happened in the
twenty-fifth year of Charles the Second, My Lady Broughton
forfeit :d the keeper’s place of THRE NEW PRISON to the king,
who th rcupon madea f1zure 5 upon this the deanand chapter of
P efbm:rrcr came into the court of exchequer and claimed the
inheritance, «nd the king’s haads were amoved.  Indeed this mat-
ter was firit ftrred in the king’s beneh, for they gavejngment to
feize the prifon,  Now if the court of king’s bench might hold
plea there of a moifirans de droit, becaufe the feizure was there,
why & ay the " notas well proceed in THE EXCHEQUER by mon-

JSHrans d: droily becaute the moncy is there ? It is true, money
comes intod.:i:ilucs out of THE FXCHEQUER withcut the barons 3
but, with fubmiffion, the right of brisging in and 1ﬂixing out of
the money belongs to the barons ; and if you make the barons
only judges of the right of coming in of the king’s money, you
make them judges but of Lulf their bufinefs which belongs to that
court; for the barous have the judicial power over the whole
court of exchequer.  And to fay that the treafurer and his officers
have no coirc!pondence with the barons is not true ; for all the
books take nouce of than as peifons that all belong to the exche-
quer. Some have objecled, that this court ought regularly to
hold pleas only wiicre the Ling is party, and that this court ufed
to be prohibited to procced in any pleas that do not concern the
king , and n 2. I/t 551, thare you may fee what pleas they
may hold. But hae the plea doos concern the king ; for here
is the king’s grant, and the fuit 1s to the king ; and this determi-
nation of the barons in this cafc is not thusany judgment of their
own, but the king himiclf, by reafon of fuch his lctters patents,
has obliged himfelf to make fich payments.  As in the cafe of an

(o) Regifter, 137. (¢) Co.Ent. ¢ Claim of Liberties, g3,
(%) Fitz, N, B. 129, (4) Ing. Hin. 6, pl 13,

obligation
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obligation where debt is brought upon ity and a recovery is had 3
it is not (o much the judgment of the Court that binds the property
as the obligor himfelf, who by his bond has fubjected his property
to be determined by the judgment.

Now as to thc authoritics which feem dirc@ly to govern this
point, and the objections againft them. ‘Therc is Sir Thomas
IWroth’s Cafe, in Plowden (a ), which I rely upon as a clear and full
authority in this cafe, notwithftanding all the objetions that have
becen made againit it. * King Henry the Eighth had appointed Sir
Tromas Wroth to be gentleman-uiher of the privy~chamber to
Prince Edward, and he granted to the faid Sir Thomas, for the
exercife of the fame office, an annuity of twenty pounds, to be had
and ycarly taken to the faid Sir Thomas from Lady-day then laft
paft during his natural life, by the hands of the trcafurer of his
court of augmentations of the revenues of the crown for the time
being, of fuch his treafure of the {ame revenues as thould remain
in the hands of the treafurer at two times in the year, &c. The
chief objetion againft this cafe is, that there the grant was under
the feal of THE COURT OF AUGMENTATIONS, which was incor-
porated with THE COURT OF EXCHEQUER ; but that I deny, for
that court was never legally united to THE COURT OF EXCHE-
QUER, as was acjudged in Dyer, 216. ; fo that the objection, that
Sir Thamas FVroth’s grant was under the feal of the augmentation
court, and under the furvey of ity is gone. Thenit does not appear
to me, that ever the court of augmentations had any power ex-
prefsly given them to relieve the grantees of fuch rents. I have
looked over the act of parliament by which that court is confti-
tuted, but 1 cannot find any fuch power @ but I think the court of
augmentations did proceed in fuch manner that it might be alfo
reputed a court of exchequer ; and the court of augmentations is
by exprefs words made a court for the new revenues that thould
come to the crown, which arc exemptcd from the jurifdiflion of
the other court ; but that which 1 infer from henge is, that if this
new court of cxchequer did in fome cafes relicve grantees of rents,
&ec. certainly the old court of exchequer fhall have the fame privi-
lege. I'here arcother courts which have alfo proceeded in the fame
manner 3 as THE COURT OF WARDS did ufually hold plca of thefe
matters. Qween Elizabeth granted to Allen (b) under her great feal
an annuity of furty pounds a-year, to be paid by her receiver of
THE COURT OF WARDS : this being payable by the receiver is
in the nature of a rent-charge.  So THE COURT OF SURVEYORS,
erectedby 33. Hen. 8. c. 39. proceeded in the fame manner, and
relieved grantees of rent-charges, &c.  Asto Nevill's Cafe, alfo in
Plowyden (¢)y 1 take it likewife to be a full authority in point,
An ycarly rent-charge of three pounds ten fhillings was granted to
8ir Henry Newill, and another for the excrcife of the office of
keeper of a park out of a manor for their lives j one is attainted ;
the manor comes to the pofieflion of the' king 3 the king fhall nei -
ther have the office nor the rent; and the arreass of the faid

(2) Flowd. 452, (b)Y Cro. Jac. 7% (#) Plowd. 377.
' annulty
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annuity were paid to Sir Henry Nevill at the * receipt of the ex=
chequer by te hands of the treafurer and the chamberlain.

A .

Firft, I grant that thofc lands were alfo under the furvey of the
court of augmentations 3 but that, I conceive, makes nothing
againft me, for the reafons before-mentioned.

There are feveral other records which have been alrcady quoted,
but I fhall not trouble you with the repetition of them. I fhall
only mention fome few which I think have been omitted ; as, in
‘Trinity Term, in the firft of Quecn Mary, Roll 126. ; in the
fecond of Elizabeth, Roll 145.; Michaclmas Term, 13. Qneen
Elizabethy Roll 347.5 Hilary Term, 13. Elizabeth, Koll 143.3

" Eafter Termy, 1. 9, Roll 108. In all thefe records it alfo
appears, that moncy iffued out of the exchequer by order of the
court of exchequer ; and it is highly reafoftable that they fhould
have fuch apower.  Suppofe the king purchafe land that is charged
with a rent, the king muft take the land together with its burden
but in fuch cafe it would be too hard to drive the grantee of the rent
to his petition of right to the king; no, certainly he may come ta
the court of exchequer by way of petition to the barons, who may
give him relicf,

It has bcen objected, that money which once comes into the
exchequer can never be taken out, Reg. 193.  But if this be true
in a general (enfe, that none of the king’s revenues that are brought
into the exchequer can be paid out, it would deftroy allannuities,
rent-charges, and other payments, which the crown is obliged to
make. It is trug, if a man be outlawed in the king’s bench, and
the party’s goods are feized into the king’s hands, and then the
outlawry is reverfed, there can be no reftitution (#).  The reafon
of this is, for that the court of king’s bench cannot fend a writ to
the treafurer 3 and the court of exchequer have no record before
them to iue out a warrant fora réftitytion.  So if an attainder be
reveried, the mean profits taken into the exchequer cannot be re-

“ftored for the fame reafon; and alfo for that the king cannot be
madc a diffeifor, and the ftatute gives a remedy only as to parlia~
ment.

There remains after all a great objection, had it anv weight,
and that is, Cui bora ? If the patentees thould have judgment for
them, ‘what will it fignify, it they cannot come at any money ?
As to this I do think, that as foon as the writs are dclivered to the
officers of the exchequer, I mean the treafurer and chamberlain,
the property is altered, and the officers become debtors to the
partics, as appears by 2. fHen. 7. So as foon as a fieri facias is
delivered to the fherifl; and upon it * goods are levied, the property
of the goods is altered, and the fheriff becomes a debtor to the
plaintift.  So an altion of debt will lic upon a Lberate; and fo it
has been adjudged,

I thall only obferve one thing more, and fo conclude, and that
is in anfwer to my brother who argued latt; for he ftruck very
hard at the judgment given by the barons. He thought that it

(a) But fee Cro. Bliz. 278. 2. Vern, 312, Bunb. 1c3,
was

*[61]
Trx Kine’
againf
Hoanzv ) axy

THE Bangang
Casx,

Monzy iffuing
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Reftitution of
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and why,

Ante, 13, 14
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1. Salk, 323
1, Vent. 95.
2. Saund. 47.
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Tur Kive was very erroncous, and therefore void ; but, with fubmiffion,
take this judzment to be as well as it can be: and whereas it is
faid in thejudgment, that the moncy fhall be paidby commifioners
and chamberlain of the treafury, it muft be undsritood of the receipt
of the treafury, and not of the lord high treafurer, which ofice is

lang fince expired.

As for the levying of the tallies mentioned in the judgment, it

does not hurt; it 1s at moft but {urplufage.

But that which I

infift on is, that though this judzment, in refpedk of form, or any
material point of it, thould be erroncous, yet if your lordthip
fhould be of opinion in the two firlt points with me, you will then
give a new judgment, {uch as the court of cxcincqu: r vught tohave

given; for that is the law of this place, as 2ppia-s by

3t. Edw. 3.

And this !aft point was fo ruled upon a debate in the heule of lords,
and was the calz of The King v. Sainthell, in the thirticu, year of

Charles the Second,

So that upon the whole I AM oF orINION, that the judgment
given by THE BARONS ought to bs affiimed.

But afterwards SoMERS, Lard Kecper, was of opinion to reverfe

the judgment, and accordingly it was reve:fed.

T'he ground upon

whichhe gave his opinion was, that the patentees had not taken a
proper remedy by PETITION to THE BaRoNs,who have no power
or controul over the king’s treafury, &c. and that their only remedy
was by PETITION to THE KING himfulf. He infitted much uponthe

fame reafonsand grounds which TrEesy, Chi

(a) Somers, Lord Kecher, diflin-
guithed hinmye!f upon this accafion by cne
of the moit elaboiate arguments ever de-
hvered in WesTwminsTer Havr, edir,
1733, 1 4'e. s buta mogority of the
Judges who arpurd in the exclicquer
chamber were unarimoufly of opingon on
the firft poit, rhat the grant cut of (e
excile was food, and a majority of them
concurred with Horx, Cliof Fufice,
agaieft the opmenof Teivry and Lorp
S m. R, tht the pennion to the bron,
of tue exchiequer ws the proper ranedy,
A quetton therefore was made, Whe-
ther the opanon of the majority of the
Fudges th.ould preval ? ory, Whether
they weor mnre afliflants to the Lorp
Txrasurtk anr Loro Kevpir? And
on this punt hing acterred to THL
TWIVE jUDuee, feven agamft three
held, thar the t¢rp ‘I REASURFR and
Loro Krepra weie not coucluded by
the opinons ot the Judres, and theretore
that the Lorn K 7eprr (there being no
Lern fxpastn r) anght givejudgment
inthis cat aceer dung to his own opinion §
aud aceordingly Lurp SoMigs reverfed
tne judgment of THE COLRT OF EX-
curquer. But the cafe was aiterwards
carried by wnit of error into Parliament,
when thcjudgmentofthecourtof excHe«

we,wenton{a).,

-
QUER (HAME R Was vevr]ed, and the

QueR affimed. 19.50, Taals, 197, But
it was cnacted by 12, & 13, Ml 5.
¢ 3. 16, ¢ That in Licw aud difctarge of
¢ the p rpete Y annosl paymenrs aond of
€< all arrears thereot, granted by Cha les
¢ the Seeomd out of the bereditary exa
f il the td exale thou'd he charged *
with the payant of thice per cent,
« por arvum on the p mcipal fums doe
¢ o the rerpe@.ve putontees, jubje@ to
€ be redecmed on the paym nt of a
moi ty of t] ¢ principal fums mentioncd
n thur patents.”  The mo'ety of this
debt duc 10 th - bankers amounted to the
fum of 664,263 By the ftatute of
3. Geo. 1. c. 2. this {um was provided
Jor to he ful/ciibed into a joint ftouk of
annuitics at fise per cont. per anmum, re=
decmable by pailisment, and transterable
at the Bank. Many of thefe debts, how-
ever, remaineduncliimed, ind in the year
1726 therercmanedin the exchequer the
fum of 10,7361. §s. 3d. which had hewn
referved to anfwer the annwities on fuch
uncliimed prprs. Ry 13. Geo. 1.
c. 3. the faid fum is dircCted to make a
part of thefinking fand, and to be applied
towards the redemption of the annuitics,
as direfted by the aét.

MICHAELMAS

€

€
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Sir Thomas Rokeby, Knt.
Sir Samuel Lyre, Knt.

}'qﬂice:. )

Sir Thomas Trevor, Knt, Attorney General.
John Hawles, Efg. Solicitor General.

*ré

Buth againft Allen. CEfe?’z:;l.

/ I 'HEﬁdnt is this: A man devifes to Fane Shore, the wife If a teRator de-
of F.

8. the iffues and profiis of certain lands to be paid vife the iffirs
- and profits of

certain lands to
The queftion is, Whether this be a devife of the land to her for his wife, to be
life ; or whether the executors fhall receive the profits to the ufe of P4 * b by
. his executors,

the devifee ?

the executors
HovT, Chief Fuftice. « Tobe paidb

by his executors.

the executors to her” :‘“L‘ take the
fhews the teftator’s intent that the hufband fhould have nothing to ands in truf

Sy . . to receive the
do with it (2). Why fhould not this be a devife to the executors rents and profics

to the ufe of the
wife.—S. C. poft. 101, §.C. 1. Salk. 228. S.C, Comb. 375, Yelv. 73, Cro. Ehz. 674.
734. Cro. Car, 368. Allen, 45. Carter, 25, 2. Vent, 57, Lut. 824, Salk. 679. 3. Lev.
259. 3. Atk.48r. 5, Bac. Abr. 381, 2.Chan. Rep. 117. Cowp. 43. 299. 1. Term Rep.
346. 4. Term Rep. 3.

(a) A teftator devifed lands in truft
Y0 pay the rents and profits 0 his daughter
(_who(e hufband was then living) for her
life, notwithftanding her coverture, and
ot 10 be fubse? to any contronl, &c. of
ber bufband, nor liable to any debts
Wwhich le bad or fbeuid contra@ ; after-
Wards the devifor made a codicil, taking

notice of the death of the daughter’s hufe
band, in which codicil he ratified and
confirmed his will. And it was held,
that the intention of the teflator clearly
was, that his daughter fhould enjoy the
eftate free from the controul of any huf-
band, Beable v. Dodd, 1. Term Rep,
163

for
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Busi  for her life, upon truft to pay the profits to her ? And this is fully
againff  to perform the willy the intent of which was to exclude the hufband
ALLEN. wholly. )

Adjournatur,

At another day,

HovrT, Chief Fuftice. The queftion is, Whether this is a devife
of the lands to his wife for her life, and that the other words fhall
be void ; or whether it fhall be to the executors for her life ? It
feems to me to be a devife to her; for a devile of the rents and
profits is a devifc of the land itlef ; and if this fhall not be con-
ftrued a dovife to her,, then the laft words contradict the former ;
and then you will make a devife by implication to the viecutors
againft an cxprofs devife before,

RokEeBY, Fuftice. But then the hufband fhall intermeddle
[6 4] where the devifor intended to exclude him. T rely upon the cafe of
Grifith v. Sm:th (a) : A mun policflied of + aterm for years of
lands, devifcd the propts thereof for fo many years as he fhould
live ; and after he devifed #he profits thereof to twenty of his poor
kindred ; and that afi.r the death of his wifc the lands fhould be let
by the advice of his overfeers, and the rent diftributed to his faid
poor kindred 3 and mude his wifc exzcutrix @ and it was refolved
byall the Judges in the exchequer chamber, that although a devife of
the profits be a devife of the land itfclf, if there be no other circum-
ftance in the cafe, yet becaufe the devifor had declared, that the poor
kindred thould not have the property of the term, and he had ap-
pointed a lcafe to be made for rent, the executor had the term upon
the confideration to make the leafe and diftribution, and the pocr
kindred had only a truft, and no intercit.

Hovr, Cl)ig["}‘u ice. In that cafc it remained in the executor,’
and not in the devifecs.

EvrE, Fuftice. 1 think the fubfequent words make it a devife
to the executors in truft for the wife.

JupemEeNT for the defendant, Hovrt, Chicf Fuflice, diffen-
tiente (b).

(a) Moor, 753, that 3 was a devife of the land to the
() Salkeld fays, that Hort, Chief wife. But the other Judges were of a
Faflice, feemed firongly to mching, that  contrary pinion, S. C. Comb, 375. 3
the executors were truftees for the wife, and in Tritity Term, 8. /73/l. 3, judg.
S. C. 1. Salk. 228. Tt appears, iow- ment was given for the defendant,
every that he was afterwards of opinion,

Lady
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Lady Gerard againft Lord Gerard.

LADY GERARD brought a writ of dower, and demanded the
third part of a capital mefluage called Bromley Hall,

The defendant pleads, that time out of memory it had been called
as well by the name of Gerard’s Bromley as Fromlcy Hally of which
Sir Thomas Gerardy Knight, was, in the firft year of Fames the
Firft, feifed in fec; and was b{ the faid King :Xfamercreated Lord
Gerard, of Gerard’s Bromley, he being refident and commorant
with his family in the faid capital mefluage ; and the faid meffuage

_then became caput baroniz fuz, and derives the title of the mefluage

and barony to himfelf by divers defcents, and demands jndgment
if fhe fhall be endowed of it, and avers, that he had affigned to her
athird part of his other lands, &c.

T he demandant demurs generally.

4
The court of common pleas gave judgzment for the

s

demandant ;
and now a writ of error is brought in the court of king’s bench.

CAOUNSEL for the plaintiffin error.  With fubmiffion this is an
crroneous judgment.  * The reafon of the judgment in the common
pleas was, that now there is no fuch thing as caput laronia 5 but 1
hope to prove there are at this duy many capita baronie, and that
they are exempted fiom dower @ and this appears in the Firj? Dnfti-

tute (a), Bracton (b), Fitzheirbert (c), the Year Bock (d), Brit- s

ton+(e ), and Dugdale (f). Of the capital metiuage the wife thall
be endowed, /i uon fit caput comitatiis five baronia 5 and that this
privilege is perfonal appears in the Infitutes (g ), and in Selden ().
"The ancient way of creation of barons is altered : the king feldom
creates a baron, and gives marors, &c. ad fuflentandum nomen ¢t
enusy VIz. to give him lands to hold of him in chicf, but grants an
aLnuity. It is objected, that where a tvoman is once entitled to
dower the king cannot deprive her of ity yet he may do it obliquely
by this means of making a batony: o the king cannot exempt
man from arrefts, or being on juries, yet he may cicate a inan a
nobleman, and then he fhall be exempted trom all arrefts, and from
ferving on juries.
an equivalent; but indeed that I take to be abfurd, for either the has
arightor not ; if fhe has a right, then there necds o equivalent,
As for the recompence fhe has in licu of this dewer, {he hae the
honour of being a corntefs 5 and there are many woren in Englard
would be contented to lofe & great part of their dower to be mede
counteffes,

3. Com. Dig. ¢ Dower’ (A.8.). Co, Lit.y b. 16 b. . il g, TFiz,
180, 9. Hen. 3. 1. Bro. *¢ Dower,” 102, Cro. Jac. 12,

(a) Co. Lit. 31.
(#) Bra&. bk. 2. g3.

(¢) Fitz, Abr. * Dowar,”
(d) 4. Hen. 7. Rot
(v) Bntien, 247.

(/) Dugdale’s Summens to Purlia=
ment

(o) Co. Lit, 16,
{ ) Sedeen™. 1

2. LI FLL AT

Hop. ges,

. 7.

557

.

ANOTHER OBJECTION is, that the inall have 3

Cafe 24,

The chief feas of
¢ ipital manfiora
boufe of a parti-
cular fanuly, al-
though it has
been in  their
poffeflion  be-
yond the time
of legal memo.’
ry, is not con-
verted into caput
baronie by the
poffefor being
created & fornd 3
and  therefore
the wife of &
baronet, though
created a peer,
thall ftill have
dower of fch
chief feat orca-
pital manfion-
houfe,

*

[651]
S. C. 3. Lev,
or.

S. C, 1. Salk.
54 253.

5. C. Holt, 260,
S.C. 1, Ld,
Ray. 72.

S. C. Ray.I'nt,
34
S.C.Comb, 352,
S, C.8kin, §92e
S. C. 52. Mod.

o

2o

S. C. Lev, Int.
76.

Co. Lit, 30. be
1. b,

Glanv. hb, 6.
cap. I.

Bra@. lib. 2.
ol ¢2,03, ¢6.
Brit. cap. 101,
107,

Fleta, lib. 5.
Cap. 22, 21.

¢ Dower," 123-
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LaorGrxaxs  But, SECONDLY, [ take this judgment to be ill, becaufe of the
aga -t double amerciament that is laid on my Lord Gerard ; and for this
Lowo Geaaro. [ rely on Specot’s Cafe (a), that one fhall not be twice amerced in
on: action againft one and the fame tenant, where the defendant
pleads feveral iffues, and are found againft him.  And prayed that

judgment might be reverfed.

WRIGHT, Serjeant, & contra. By thefe pleadings it is not
fhewed how this houfe was made caput baroniz ; fo that your lord«
fhip may judge it to be fo, It is thewed, that Sir Thomas Gerard
was made @ baron, but itis not faid there was any batony made;
The legal con- and that there may be a baron without a barony appears in Magna.
fitotion of a gl-}ARTA (6), where it is faid, the heir of a baron fhall pay no re«
barony. lief, unlefs he have a barony. “L'he legal conftitution of a barony is,

" when the king creates certain lands to be a * barony, and they
[ 661 were gcneral%y cAsTLES fit for the defence of the realm. It 1s
very ftrange, that becaufe Sir Thomas Gerard was made a baron,

that therctore his houfe muft be a barony, and that his wife muft be

deprived of her thiid part of it, to which the had once a good title.

CokE fays (¢), “the wife thall be endowed of all mefluages,” and

this is one.  As for the indecency that the wife might convert her

third part to an_inn, or introduce inmates, &c. the fame may be

faid of a commoncr, but was never any objection.  As for the

authority of my Lorp Coxek, in bis Firfl Inflitute, it is not his

wn: opinion, but only cited as the opinion of thofe ancient authors.

9. Hen.3.ft. 1 It is faid in the comment on Macena CHARTA, that the yife
€ 7. thall have her guarantine in the chicf feat of her hutband, niff fis
30. Hew. 5.¢. 1. cqfbrum, or caput baromic 5 {o that they are the fame, for their chief
feats were frequently caftics, and in fuch cafe fhe fhould not have
been endowed 5 but where the fhall have her guarantine there fhe
thall be endowed : thatis arule.  A: ior the double amerciament,
itis true a man fhall not be twice amercecd for the fame thing; but
here the demand is of two feveral things.  First, Of the hundred
and rents, upon which judgment ws prefently given.  SEconbLy,
For the houfe ; and upon this my Lord Gerardhas fpecially pleaded,
and we have judgment on the deinurrer to that fpecial plea. I pray

Skin. 592.

=l

judgment may be affirmed.

Baronies,what ?  HoOLT, Chief Fuftice. 'What is the barony ? It is not becaufe
Fide Lib. Feud. it 18 the chicf houic.  Baronics were wnciently out of places. A
M. 2.  barony is when the king gives lunds or rencs to the perfon he
Tit. 39. defigns to make a baron, and (hofe he is to hold per baroniams
Seld. Tit. Ho- and 1n fuch cafe fomething might be faid to exclude a woman from
;‘;‘L::f::ﬁ: dower ; for there were caftles alio generally granted to do fervice
&e. " to theking : but indeed fince the tme of Richard the Second, that
barons have been created by patents, there have been few baronies
made. ‘Then how can this houfc be made a barony that was
always in the family of the Gerards 2 and here it was no caftle
neithcr.

(a) ;5. Co. 52. (6) Mag. Char, Cap, 2, 2. Inft. 9. (¢)Ch. ¢ Dower.”
Roxzesy,
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. RokEery., Fuftice.  When a barony was ancientl tanted, LasyGerarp
! KE b 4 3 y )

there was a caftle with a territory alfo granted.  Supposle there L 4,{'"”/"

be a barony of Stafford,’ and all thz houlss'in the town of Stafford ORDIERARD.

belonged before to the new baron, which houfe thall be called caput
baronice ? *[ 67 ]

_ *Hovrt, Chief Fuftice.  As for the double amarciament, there In dow»-, if
may be feveral amerciaments for feveral offences,  The reafon of judgment — be
the amerciament is thedclay, and if the def:ndant comz in at the 5::““&“:'“3:”;‘;
firft day, it muit be entered of rzcord or it fiznides nothing.  Sup- ,,.,;:__.ﬁm and on
pofe there be an adion brought on tws deeds, aad non ¢ fastum domarrer, a mi-
be pleaded to one, aad a fozeial plea to the oher, and judrment be foricordia may
iven for the plaint’F in both cafes, why corainly bere thall be bcﬁ‘e"‘“"‘fd ‘l"“
feveral fines if they enter feversl judmoentse leis true, if they ?-jig-ne:ts the
enter but onc judgment, there fhal! be but one capiatur (a). Soie ; :
is of actions ot afiuult and batiery asaint two, where the one jufi- 8. E:Z Gr.
fics, and the other conicfies the altion. é ";]!;.5 ;‘qz.

. . Leon, ¥
I'he judgment was 2 o e Se
he judgment was fArmed 2. Toll. Abr,

218. 1. Suk. 4. Sww. 502, 2. Saund. 296, 4. Com. Dig. 8vo, 708. 2. Bac. Atr,
512y 513.
(a) Sce 36. & 17.Corozoc. 8. ML 1, & 4. and 4. A, c. 16. (. 2.

V/inchuarlt avainft Malelv, « Caf: 25,

I\/IR. CARTHEW moved for leave to quath his own writ of A writ of error
errar to reverfea fine, becaule one of the porties to the fine was to reverte afine,

emitted inethe writ of error. in wiich one of
theparties to tve

Hort, Chief Fofltice. We cannot do jt.  How cain we take fine is omiteed,
notice of any thing tut whatis onreeord > We cmot quath iton 0 <o §
a foreign fu_suition. Theie was a cale in PEMBERTON’S tiMe, ) not ,uo;:
where a fine was Lvid by three, and tvo of them brought error to pluntf - ers
reverfe it, pathaps the otha had nodg in the land, and it was ror quath his

reverfed. writ without a
rule to thew

But this ic to be confideredy that ifa man be intitled to be tenant caufe, and then
by the courtety. and he joins 11 a fine with his wiic of thofe lands ; ©% payment of
whether hus tide to be teinant by the comtely is not extinguithed if ot
the fine be reverfd afeer her death, Indeed, if the fine be reverfzd S. C. Holt, 271,
in her life-time, he may have a new titic 1 if the hutband make a ' Silk-45- 83,
feoffment on coudition of s wife's landy and fhe dics, and then the 3?1}0,,. 316.
condition is broken, thall liz be tenant by the courtddy ? 5. Com, Dig.

e . Bvo. 714.
'HEN you cannot have any ¢gffs if the party enter a non pref. ; 3. Cozn“D;‘.

for the ftatute 3. Jlen. 7. ¢. 10, gives coils on a arit of error only 251,
When itis in allatizne exccuticis (a). Sua, 139,

() But now by 4. & 7. #n c. 16, ¢ the defendants in fuch error (hall
f: 25. inbrderto prevent the greavvoxa- ¢ recover, agarft th pl intff hitng
tion of fuing cut defetive wiits of ce- 4 out fuch wii, lis cofts as be fhould
ror, it1s enadled, ¢ that upon guariing ¢ have had if the judgment had becn
¢ any writ of crror for varianue bom ¢¢ airmed, and to be recovered in tle
* the onginal recoid, or other detest, ¢¢ fume manner,”

Vor. V. F We

o ~ 2
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Cafe 26.

¢ Error pend-
¢ ing’’” pleadad
in abatement to
debt on judg-

ment.

1. Sid. 236.
253.
352 455

Cafe 27.

If a fatute di-
reé the ttieets
within the bills
of mortility to
be paved at the
expence of all
the inh.bitants,
not only thofe
inhabitants vho
live in theftreets
whicharepaved,
but thofs whofe
houfes ftind on
adjom ng

the

prifh,

,
Pal. 18~ 303.

Skin. 388. sgo.

Michaelmas Term, 7. Will. 3. InB.R.

We cannot let you guafb it: but let them thew caufe why you
thould ot difeontinue (a). Writs of error are rarely difcontinued,

but fometimes they may be.

(a) By 8. & 9. Will. 3. c. 11. f. 2.
¢¢ If judgment fhall be given for the
§ defendant in any action, and the
¢ plaintiff thall fue a writ of error, and
¢ the judgment fhall be affiumed, or the

“ writ of error difcontinued, or the plain-
¢ tifi become nonfuit therein, the dc-
¢ fendant in error fhall have judvmenr
¢ to recover his cofts.” Sce 3. Com,
Dig. ¢ Cofts™ (B.).

* Dathwood’s Cafe.

have no re-fummons.

Ray. 1co. 1. Lev. 143,
Carth. 200.

(a) But fee Symsv Tyms, 1. Show,
9%. and Roueuhofler o, Lenthall,
1. Show, r3i1. that inthis cafe ¢ a writ
8¢ of error depending’” cannot be pleaded
in abatement ; but the Court will, zc-
cording to the circumitanees of the cale,
fay the proceedings in the action on the
judgment unud the wiit of error be de-

2. Mod. 194.

L)

ER CURIAM. In debt ona judgment obtained in the court

of king’s bench, “a writ of crror pending” 1 the exchequer
chamber, 1s a good plea in abatement (a); but if the defendant
conclude,  non d.bet refpondere quoufque,” it is not good, for we

Comb. 48. 199. 211.219. 239

termined.  Fafwcll w. Storce, 4. Busr,
2454. ; Greble w. Abboty Cowp. 72. 3
Fntwift . Shepherd, 2. Term Rep. 78. 5
Chriftie w. Richardfon, 3. Term Rep.
7% ¢ Pool w. Charncck, 3. Term Rep.
79. 3 Fvans w. Gilbert, g, Term Rep,
436 —And fee the cale of Dighton =,
Gianville, 4. Mod. 248., .

Lewlly againft Budd.

s al
11,

Q
the Court, ¢

Newington.

wiof Fiftice. This cait ftands for the refolution ot

Itis on two orders grounded on the ftatute 2. Will. & Mary,
c. 8. . 8. and 9. for fcavengers rates for cleanfing the ftreets of
One order fhates that ./l the inhabitants fhall con-
tribute to it 5 the other ftates, that only thofe that live on the pave-
ment fhail conaribute: and the quefiion is, Which of them is good ?
We are of opiuion, that all the inhabitants fhall contrihute ; for
ticugh it 1aay be thoughihard that they fhall pay any thing towards
the puvement who do not live on ity yet the words of the ftatute
are fo ftrong that it lays the charge on all the inhabitants without

roads, notpav:d difhinStion ; and where the ftatute
but with'n the
il
equally contn-

does not diftinguith, we have no

powertodoit. Now in MNervingtsn there is a ftreet that is paved
and a great part of the town that is not, and there are feveral of the

bute o fuch ex- parifh that live out of the town, and yet they areall bound to contri-

pence.

8. C. 1. Salk,
2. Rol. 289.
3 Leon. 208,

bute,
365, S. C. skin. €43
Cro. Eliz. 6¢9. 843.

1. Sid. 218, Pott. 393.

Befides, they that live on the pavement are bound to pave

S. C. Holr, 506.
1. Pullk. 205, 2, Rol. Rap. 262,

2. Saund., 423. 2. Inft. 657. 702,

5 Co. 67, 1. Mod, 73.

their
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their own doors : Then they are not exempted from repairing the  Lazwscy
highways ; and therefore it is as reafonable they thould repair the  ageinf
pavement of which they Rave thebenefit ; and an indefinite propofi- ~ BY*
tion is equal to a genzral one.  "Then the {tatute appoints, « that
& they who do notlive on the pavement, as well as they who do,
% fhall fettle the rates ;7 and thercfore it is reafonable that they
flroald contribute to their own rates. Then the penalty of
the feavengeris given to the overfesrs generally.  How this would
be on the ftatute 13. & 14. Car. 2. c. 12. we cannot tell ; but on
this ftatute a// the inbabitants ought to contribute towards the
cleanfing of the pavement : And therefore one of the ordersis good,
And the other is bad, and ought to be quathed,

*[69]
* Walker againfl SlacKoe. Cafe 28.
TN A wrIT oF ERROR all the parties to the firft judgment did A wnr ' ero

. . in which (ome
not_,om. of the parn ey

HovrT, Chief Fuftice. The queftion is, Whether this writ of the firtt jucg
error be amendable? It appears here, that the writ of crror is :ans‘:doT:S
not good, for all the parties to the firft judgment ovght to join in not amendable,
error, and it appcars they have not done fo here; for it not being alhough  the
{aid that he who is omitted is dead, the writ of error is tll. But omiffion be the
fuppofing that this is only a miftake of THE CURSITOR, the quef- /24t of Tux
tion is, Whether it be amendable ? And we are of opinion that it is ©"*'**"*

not, pecaufe this is a writ to reverfe a judgment ; and the ftatutes S- C. ante, 16,

were only made to amend writs for the fupport of the judgment ; S G- Comb.
and fo is the ftatute 8. Men. 6. c. 12. 34 Carth,

367. Vide 1, Sid. 104. 138, 139, 103, 1. Levigg. 3. Co. 2. 1. Mod, 153

But if this fault were amendable, yet we think it muft not be at A defe&tive
the motion of the defendant ; for no map can pray to amend ano- Writ of error
ther’s plea or writ: he may take advantage of it, but cannot pray 22!, L’: e
to have it amended ; for every man may fue or plead as he thinks morion of the
fit, but this would force him to fue in another manner ; and it is defendantin er.

not within any of the {tatutes. ror.
S.C. Holt, 54. S.C. 1. Ld.Ray, 710

The .fecond point is grounded on the reafon in Blackamore’s Amendments,
Cafe (a). They have power of emendment in affirmance of When they tend
judgments. And in no cafe whatever did the Court amend to fet fz;‘:’::‘d"'
afide a judgment, but only to fupport it ; and that was the defign Jno‘gbe :ﬁ:’ﬂ

of all the fatutes. 6. Molar
By tg CourTt. Letthe writof error be quathed (4). a8 5.° i

a) 8,Co.258. I8 (8) See 5. Geo. 3, . 13.  Ante, 17. notify
. s .

Fa Chamberlaine
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Cafe 2g. . Chamberlaine #gainff Hewfon.

I a wife obtain KT, case here was thus: M. He;u/éw, the wife of Coloncl
conen whe i L Hergfon, fued the phaintiff Afrs. Chamberdaise in the fpiricual
fuit againt o court for adultery with her hufband, and had {ntence there, and
woman for a- recovercd €ighty pounds cofts againft her. Then Mrs. Cham-
dultery with her perlaine procures a relcafe of Calonel Hervfon under hand and feal’;
::g:::' rr‘:e notwithftanding which the wife profecuted her in the court chriftian

Yfor the cofts. Upon which it was moved here for a prohibition,

releafe  them . A S
but if the wite fuzgefting, that the ecclefiaftical court had n~ coaufince of this

<

proceed in the deed of releafe.

:‘;:d':t:]:} 4 :/f;',}; * Wricnr, Serjeant, argucd, that no protiibition ought to g8
plead thereleafi, to the fpi-itual court, for that thev had conufanc. of all this matter;
aprobibinenthall and that it was a rule in law, Ubi coznitio principans, thi cognitie
8Oy exceptitan greeffaril 5 fo thatit is not material whether the releafe be good or
pear that the o™y e the point i, Whether this Court will think fit to meddle
avife, previcus L. X . s

to the miur Wit ity fince the ol caule is cogmzable by the fpiritual comt ?
ing of ha fuit There isa cafe (@) where a releade was likewafe pleadid in the
againft the adu! {piritudl court, as it is herey and a prolibidon was dinicd 5 and if
terefss was fep2 i fuch cafis the hufband’s relealt thould b good to har the wife of
:Z‘:f j::ﬁ:‘: her cofts, all fuits ofthis nature would be cludcd; for it is the cofts
hufband, and thar are reckoncd the moit gri:vous punhnent in this court.

allowed almeny. There are but two forts of pusishiment dhorey perance and cofts

s.C. 1. sk, and the penance too tay be dpon ™ dwadh D mn ey,
1<, Sir R SHOWER 2 eontra. Viehopu that wpoohibation fhall goy
5. C. 12, Mud. fince the eoelefiafiical coust fas « fufd o witow s 1l oie, which,
:9'(: Holt, 99. with ﬁ.d])nzli.‘ﬁ'- iy th‘c_‘/ <‘..'_«:ht I h’) as; qim‘ he cu;"% sy asfonas they
S.C. 1. Ld.~ arc paid to ti: wiic, belon, dic b ody end doerdtore he may
Rav, =3, releafs thon: befe th v SOt ek by Vir. Sii-
1. Roll, Rep. jran s fulincicus 5 ivr i c ety a proceed 1 the
426. fpiriceal covrr,the |- o catie be vatho i jritdiction,
RQuare, 3. Lev, Sois Gorcwin e b0 s bond |
Do s Gorewnr e Tl D CO O enrrs i W bond to pay

'61. ~ N . . .
1. Sid. 346, @ l‘ccm'y; b3 fud in the rouel Ul G e LPacy the

1
2. Stra. 1367, executor pliads ~vment accordiir ¢ the land 5 thev would no
Stra. 1167 toi plead taccordiinr ¢ the lond 3 they would not
2. Com. Tig. ajlow the pia nd o prohibiton we oranted ;s for th s executor by

:: ::;f;q",‘z)) giving howd P ol e rae R extin outied the i(-gacxz
1. Bac, Abr. ~ and mode 1o o at comaon daw. Awat divoreed canfd
arr. 290, adulterii of G niban T e inde feritaad court fur a legacey (¢)
3- Bac. Absy  the defendant piscas che rdca - of the hofband maede after the di-
4%s. vorce, which wias difaliowed inthe b Jtua! ¢ 05 and aprohibition

. Bac., Abr. - . . .
:61 was granted ; for thic icleafe v - dy for they temained man and
Tock on  wife notwill itandi ¢ the divorce /). Therciure we pray that the
Hullo L [ 2
Cofts, 509.  prohibition may fiand.
Plond. 17, v P . - .
2. Roll. ;b, Hovr, Chief Fufiice.  After that vate they fiell try the vali-
dity of letters putents and of ivofiments, &c. if they bave conufance

296.
2. S-lk. gsr.
1. Vent, 220. Mod. +26. . Co.31. Cro.Ilz 52, Cartery 55, Ray, 115, 1.8id, 8.
346, Cro. Juc. 217. 6G6.  Carth, r52. 1. Salk. 115,
(a) Roll, Abre ! Diohibition," 3cc (¢) Stephene v, Totty, Cro. Eliz, g3,
(%) Yelv. 39, (4) 2. Polls Abr. 293, 301,

of
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of the original. Tndeed, ifthey make an iil conftru tion of the law, Cnauzes.
we prohibit them ; o if they will not allow a releafls ualets proved  raine

by two witnefles, we would prohibit # them ; as 1a the cale of .H:ﬂ‘f 2
Shotter v. Friend (a). "T'h: {piritual court are confined within T
their compafs, and if they go beyond their line, we will fetch them
hugk hy a prohibition 5 tor under that notion of ubi cognitio prin-
cipalisy ibi cognitio accefjuriiy they may do as th 7 sleafz, and fo
fubvert and deitroy the common law.  Ind:ed, if the fuggeition had
been that they refufed to receive this plea, it might be fomcihing.

8, Mod. (3.

RokEsy, j‘:y/ic}. S1IR BARTHOLOMEW SHOWER, your ide 2. Lev.

slient does not deicrve any favour; but fhe muft have juftice. :6'5'“ st
At another day, this matrer being asain ftred, 1. Salk. 115,
g &c.

Hovt, Chief Frflice. I afeme covert fue fole in the ceclefiaftia
cal court for detwratim, 2o the may af fhe eoh bit with her huf-
band, h:: may releaf the colts. bat if they aie divorced @ menfi et
ther, there in fuch i, or of incuttinney, & he Cinnot reiealethe
cofty, 5 and the reafon i , o ey wre doooreed d@ menfu ot thoro,
the huba.d allows his will: «’mreeyy and the co'ls of the fuit are
out of the alimary , and terdlore he cannet ddehi g one more
than th. ocher. ddstteram’s Cafers the very fuae (4); and thefameis 1. Satk, 113"
in Buylrodec): Buronand feroe divorc d cang < wdvitorii a menfd e
tharo th:‘/cmu fues i the ceel fdbicdd coars £ aoaintt one for
flander 3 fonteace is for b the butband relats tactions, a d
this very fuit, &c.; the defadant pleads dirceade mibe ceclefi-
attical courty which was difallowed, vt no mohison was granted @
in cafe of a legacy alitery yet if the fuic be Giere foo alogiey davafed
to the wife, winch is oryinally due to the bares and fomry wnd 1s
not a part of the @/imeny, he muay icleals et aad ado e colls,
becaute he may difcharge the prinaipal, My opirens, 2 there Comb. xos.
fhouid be a profubition in this cuie.  But e you fay annoay is 44%:
feaienced o Hewwfor’s wite s prove tha, aad thén it s in oar dif- S0 33
cretion not to grant a prohibition 5 as it it be furgetted, that the
party is cited out of the diveete; e prohibit them: bui, on proof that
3t is upon requeft to the archbithop, as is the exception in the ta-
tute 23, fen. 8. c. 9. we can thop the prohubition.

(a) 3. Vol 283, 1 Show. 158, (6) Mutrcrami w Motter.m, 2. Roll,
172, Coaib. 160, 2. Sulk. 547. 301, S.C.0 Roll Rep. 426
Carth. 142. {(¢) 3- Boltucde, 264,

*[72]

Pullen ¢gainft Palmer. Cale 30.
Trinity Term, 6. ¥l Y3 Mary, Roll 179.

CARTHEVV. I'his is on spleving in which the defendant If a rent-charge
avews in his own right; and it appeare that B. afligned a rent "’: i,"‘“'e: é"

: y R S o Qb EETS » o £+ an .

to thitteen, four of whom arc dead, and the detfendant * is on. of the and C. die. and
A. duteain for rent aricar, and aver the taking folvly w his own right, the aQlion, on demurrer,
fhall abate ; for although a jointenant may diftram alone, ke cannot avew for the whole, s in his
own night, butovght to make conufance for the teft : Sed gueere, 1f in fuch cafe the Court will noe

. grant @ repleade.—<, C Poft, 150, 8. C. 3. Salk. 207, 8. C. Carth, 328, 2. Lut. 12114
Ante, 35 Poft. 730 141, 2. bave zzi&“- t. Salk. 444. Thomp. Ent, 264. 3, Bac, Abr,3216,

nne
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PuiseNy  ninefurvivors,andavows thetaking thediftre’s inhisownright becaufe
ganff  the rent 1s arrear, which he cannot do; but it ought to be in his own
PARMER:  rioht and as bailiff to the reft, and they ought not to have fevereds

NorTHEY. This is but form. If we had avowed for a ninth
part, it had been ill in fubftance, becaufe there is no fuch thing as
a ninth part; but on this fpecial matcer thewn in the avowry, -+ -+$—
but form, and ane joint-tenant by Jaw may take the whole profits of
all the reft,and his difcharge of it 1s good (@). Payment of rent to ons
joint-tenantis good. A rent-charge was granted toa fome fole which
was arrearyand the married ; and the avowry fuppoléd twenty pounds
to be in arrear, not paid to baron and feme, and it was heid good.

CarTHEW. Qne joint-tenant cannot diftrain for all the rent
alone, for they muft all join in avowry, and fo mult 7:xants in com-
mon even for damage-feafant. :

RokEeey, ?[z ice. It {eems ta be but form, for one joint- tenant
may take all the profits.

HowT, Chief Fuflice. Ifallought to join, thenitis not form but
fubftance ; for it fhews, that the rent is not takcn in the fame right
it was arrear. But the queftion is, Whether they needs mufl joun ?
All the entries are, that they do join not as baililt to the reft, but as
joint-tenants; and he avows the taking of the rentas n lands hable to
the diftrefs of him and the reft. If he had faid, “to his diftrefs only,”
it had been bad; becaufe the rent is not duc to him only, but to him
and the reft: but he need not avow as bailiff to them, for he necds
no authority from the reft to diftrain, but he may do it b law; <and
{o the defendant has avowed here as in lands liable to the diftrefs of
himfeif and the 1eft.—Onc joint-tenant may diftrain for the whole

® ] in point of intcreft, and not have any authority from the reit as
[ 73 bailiff, for then he 1s to render an account.

1: replevin, if  CarTHEW. Thenit ia not faid thronch the whole record, that
the avovrant , - . T e e oener il that thev war e (e

foe = rent they “crcﬁ{/f‘.lmfee ; bht'll‘lb on}), generally, that mc% were feifed.
grantedtothim  HowL, Cl)u"fju ice.  ‘T'hey thould have Ltld {u, for though by
““and his heirs,” jntcndment, /fezjed’” may be taken tobe “in feoy'" yot they ought to
aud ;';;‘ he v2% fhew it: but, however, ‘this here is well cnough; for you fay the
{;:ﬁlbeiel:te‘:léed rent ¥ was granted ¢ them and their hbuirsy, aad that they were
afeifin infee. fcifed of ity which muft be underftood iz for.

Carth, 9. 10, Co. 34 Lut 1316.
CarTHEw, Then they fay the lecus 7 quo is prrcel of (he
tenements heizafter mentioned, which he fhews to be in feveral
arifhes, and does not thew in which parith the fzcus e

Hovr, Chief Fujtice. That is not fo well as it ought to be.

At another day,

CARTHEW. As to the cafcof W#ife v. Bellant (), which was
in replevin, the defendant avows, becaufe his anceftor was feifed in
fee, and let the land in gua, &¢. for years rendering yent; and for
reat due to him and his wife, he avows the taking ; and
on verdi¢t for the avowant, an exception was taken in arreft of
(&) Se¢ Bowles v. Poor, Cro, fac. 282, 2. Co. 68, () Cro. Eliz. 442,

judg-
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judgment, becaufe the baron fole avowed, and did not join the wife
with him; whereas it appears, that the rent was due to him and his
wife, and he ought nottoavow in his own name only; but becaufe
he fhewed the truth of the matter as it is, and did aver the life of
the wife, and fo the diftrefs well taken by him, the avowry was ad-
judged good enough: That was, becaufc the rent belonged to himn;

ut if jthad not becn in the cafe of joint-tenants, it had not been good.

HovrT, Chief Yt_l/}ice. Suppofe onc joint-tenant fhould bring

debt for rent, and it appeared that the other was alive, it would be

bad. He may diftrain alone, but then he muft avow in his own
right, and as bailiff to the other; and then the return muft be ad-
judged to him in his own right, and as bailiff to the other, in which
cafe he is accountable to the other : but if we give judgment for
him in this avowry, we muft adjudge the return of the whole to
him in his own right; and though payment o one joint-t:nant is fo
to the other, yet we muft not give judgment for him alone, to have
it all in his own right.

I think the avowry ought to abate; but this being upon a de-
murrer, the queftion 1s, Whether we fhall give judgment that the
whole avowry fhall abatc, and to begin de #ovo; or only that it fhall
abatc, and there be @ repleader ?

Per Curiam. The avowry is naught.

* Reynolds agaiafi Ofborn.
GOUN SEL movcd for cofts on a verdiék in trefpafs, for breaking
his CTofe, and breaking his {uil, and one fhilling damage given;
for he faid it was not within the ftatute of 22. & 23. Car. 2. c. g.
which does not extend to voluntary, but involuntary trefpafles only;
as walking over the ground.

E conTRA. There have beenattempts to turn 2rz/pafs into cafe,
to get cofts; but no cofts fhall be givgn in this cafe more than da-
mage, unlefs the Judge who tries it certifies that the title was in de-
bate. 1Iagree that if the defendant take away any thing, he fhall
pay cofts; but here was only a little digging ; it he had carried
away the foil, then indeed the plaintiff {hould have cofts.

RokEBY, Fuftice. 1 remember a cafe in the court of common
pleas, where 1t was laid guéd folum fubuvertit cum aratro, and cofts
were allowed ; and what difterence is there in that from this ?

HovT, Chief Fuftice. Ploughing a man’s foil is quite another

thing. The ftatutc extends to trefpals on the freehold, and not to any
trefpafs on goods and chattels : it will be a hard matter for you to

get cofts here. In the cafe of per qued fervitium amifit, the cofts

Purrex

agairft
Parase.

Ante, 25. 71.
4. Bac. Abr.
399.

Pett. 77, 78.

*[74]
" Cafe 31.

In tre(pafs for
¢ preaking his
¢ clofe and
¢ breaking his
“ foil,”  the
plantff  fhall
have uo more
cofts than da-
mages,unlefs the
Judge  certify
purfuant to the
22.&23.Car. 2.
. g. that the
frechold or title
was chicfly in
quetiion.

S. C. Carth,
224.

Pott. 315.
2. Vent, 48,
2. Lev, 124,
Comb, 324.

are not there given for the battery, but for the degree of it, viz. the 399- 420-

lafs of the fervice (a).
ADJORNATUR.

Carth. 224,
1. Mod. 198,
Bull.N.P. 329,

%, Stra. 577, 2. Ld. Ray. 1444. Salk. 193. 3. Burr, 1282, 2. Black, 1151, Hulleck om

Cofts, 66. 3. Com. Dig. ¢ Colts™ (A. 3.).
(a) 3. Salk. 203.~And fee alfo Rep. 854. 2. Ld, Ray. 83r. 1. Bac.
Bathelor v, Bigg, 3. Wilf, 319. 2.Bl.  Abr, 515, 3, Bac. Abr, 507,
F4 The
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.

- Cafe 32. The King againft Davis asd Carter.
‘The afidavit of ! . Qi [ . .
perons actainted AVIS and Carter being convilted for forging a bill under the.

forgery, e- feal of THE BANK OF ENGLAND, and having ftood in the pil-

:Lr ar common Jory for it (@ ), were now brought up to the king’s bench, and prayed

lav or on 5. that they might be turned over to THE MARsHALSEA, becaufe

Elias. o o4 the thendt of London ovprefied them in NEwGATE, where they

f;';';?;m;c.md were detained till they paid the fine, &c. and their own affidavits
were offered-to prove the oppreffion.

#[ 75 ]

Hovt, Ciief Fuftice. 1f a man has had an iiifamous judgment,

S.C. Holt,  and has fteo: on'the pillory for an offence which is contrary to the
& 871151?..46;. * faith, credity and truft of mankind, as forgery is, he cannot bea
Ante, 1 5 witnefs in any cau’e (4). HALE lays, it he has ttood on the pillory,
Cc. L. 6, he cannot be a witnets (¢) ; but that is to be underfteod for an. in-
3- Lev. 426« famous judgment (d).  Bucif a man be conviéted for a libel, and
a:“"" 54 has ftood in the pillory for it, yetpethaps he may be a witnefs (e).
1. ;':M- 349 SHOWER. Canning, who was convicted for a libel and ftood on
1.8, s,

2. Hals) 1oe the pillocy, was allowed to be a witnefs before the delegates,
2. Hesk, b, 2. VREGY, Chief Fujliceyand other Judges being there: and fo Aaron
ch 46. 1. 19, Smith was an evidence in Crofby’s Cafe (f).

: ?{,’:;r! ;"3; Hovr, Chief fuftice.  Aaron Smith was pardoned,and we gave
Tidd s 1 r«l.ce, NO Opinion ty tms point : but for my part, I do not underftand the
39 nature of his offzice; it was only for giving Siephen College notes
?4‘::" L.E. how to defend himfuf on his trial.

I~ the principal cafe, the affidavits were not read (¢ ): ‘but the laft
day of the Term, THE CourT ordered the theriffs o return the
money which they had taken from them; and remanded them to
NEWGATE.

(a) But 'is is now mudc a capital
offence by 8. & g. Wl 5. c. z0.%. 3R
by 2. Geo. 2. €. 25.a00 31.Gro. 2. ¢. 22,
f. 7%. 5 and fee the 33 G.o. 3 <. je,

(%) Co. L. 6., Sec 2. Salk. 461,
513. 689,

(c) ». Hale I, C, 3z1.
P.C. 2%.

(d) Sec the cafe of Pendock o, Maca
kender, 2 Wilf. 18,

(¢) Gilb. Law Evid. 139,

(f) Antc 15,

(g) An afildavit to ebtain a rule for
an a'tachment mude by one convidled of
Sorgery has beeniclufid to be read, Wal-
ker v Kearney 5 but it as ther faidy
that the aftidavit of one Ct ir'enverehy who
hud rern conv Qed of faiery, wasr od
to dcfend binfelt szarst a ¢ m: Liine,
2 dtra. 1143.; and hadiere b L fhida-
vit of one conviéled of perjury .- bern
allowed on a rulc to et ufice o, agment
agunlt him ‘or vieeolarity, Carter’s
Cafe, 2.5alh. 401, Juis clear, how-

2. Hale

ever, that the “cflimory of a puafon
ataant d of any of thefe offerces which
comc unda the denomination of the
erimen falfiy cannot be received to fuppors
a chu.e agaml another, Co. Lit. 6.
Salk. 69o. 2.Hal,277. 2. Roll, 634,
Gubert Lo E, 139. 2. Hawk. P, C,
c. 46, f. 19. Cafes in Crown Law,
2d cdit. 349. 4, Term Repe g40,  For
itis now fettled, that it is the inlamy of
the crome, and not the natare or the niode
of punstment, ~vhich deflroys the tefti-
mony of the cifender, Fendock v, Mace
kender, 2, Wilf. 18, Therefore a per
fon convicted ot perty larceny, and whipe
ped, v.as held an incompetent witnefs ta
awill, 2. Wilf. 19.  But as th: tranfe
portation inflitted on this offence by
4. Gro. 1. c.11. and 6. Geo, 1. c. 23,
did not, as in grand larceny, operate as a
(atute pardon, it is enacted by 31. Gra. 3,
c. 35. ““that no perfon fhall beanin.
¢« competent witnefs by reafon of a
¢ conviction of petty larceny.”” "~
. . LeWLS
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Lewis againft Maflers. Cafe 33.

N . L] 0 - .
S. dies inteftate in London, and Godjprit his creditor attaches The creditor of
J * money in the garnifhee’s hand, and it is condemned before uny aninteftatecane
adminiftration altually granted, it being at that time contefted be- ™% by the cuf-

; tom of Loxdon,
fore THE ARCHBISHOY. attach money in

Sir B. SHowER. I take this manner of proceeding to he good ;h;:' hatndshcf.d
by the cufbom of London. 1t is truc their cuftoms are disizrent f-om ,,},:,: ® octore
the laws of the land, and yet are good, for they are confirmed by letters of admia
a&s of parliamert; fo general indebitatus afJumpfits are good by the mftration ’
cuftom of London, &e. granted,

. . . . . *

HovT, Chicf Fuflice. Tt is one thing if a cuftom be different [ 76]
from the law, and another thing if it be 1epygnant to it and uncea- S. C. Pott. g2,
fonable. 1 confefs, the cuftom of garaifbimcnt is reafonable, for S-C.Carth. 144
there arc two debts difcharged by it: For if A4 be ind:bted to B. ;‘ac' "6“'
and C. be indebted to A4, now C. ftanding againit B. inlieu or 4. by g ye 3

, o 5 S. ¢, Skin, §16,
the payment of that debt by €l to B. both the debts to 4 and E. are 5.8, 3. salk,
difcharged and fatished, Now in this cafe, A4 has at the fame 49. *
time a remedy to recover againft €. which by the cuftom is trans.. S-C- Holt, 325,
ferred to B.; but in our cale,the creditor Gadjprit would have re- 42

. . . 5.C.Comb.347.
medy againit Majflers the garnifhee *, when the Archbithop had pog. réo. 4490
none,and would difcharge the garnifhec againit the Archbifhop, who 1. Roll. Abr,
had never any claim againft him; which certainly is abfurd, and 205- s51.
wholly differs from the other cafe; for there 4. had a charge againt Dyer, 196.

v . T > Cro. Eliz. 593,
C. and by his payment to B. C. is difcharged from 4. But there copmp 10.347
can be no"tuttom to fupport this cafe; for cuftoms that overthrow 427.
the principles of law, and which are unrcafonable, are to be re- 3. Will. 297,
j(_‘&C(L 2. Bl.Rep. 834+

1. Bac, Abr,

Dee. Here the ordinary had the goods in his hands, and had 691.
intermeddled; and why thould he not be charged? The cuffoms of + Term Repe
London are in many cales different from the common law; fo an 3'*
execuwr is chargeable theie, upon an action of debt grounded on
fimple contract, and the judgment in fuch an aétion has been allow-
cd to be a good bar here.

HowvT, Chicf Fuftice. So it is, as was adjudged here in the
calc of Palmer v. Lawfon twelve years ago. But here was a
trick too, to put in @ caveat to the granting of adminiftration till
the plaint was finifhed.

\

RokEBY, Fuflice, Can you churge any onc by this cuftom that
is not a debtor? and here the Archbifhop is no debtor.

HovT, Chief Fuftice, at another day. We think in this cafe,
that the debt was not well attached; for the ordinary had no way
to rccover the debt, nor had ary thing o do with it.

Ler the plaintiff have judzment,

Gardner
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Cale 34. Gardner againff Hobbs.

In trefpefs, if THIS was an action of trefpafs, and the defendant gzuﬁiﬁedby
.':zif,dtﬁ:"f:;f virtue of the 43. Efiz. c. 2. for the poors rates, &  The
{ns Tor poors plaintiff was nonfuited, but no damages were found ; therefore
rate, and the Counfel moved for a writ of enquiry.

intiff is non-
m:::d,ﬁ-and the HovrT, Chief Fuftice. 1 remember a cafe, where, upon an action
jury donot af- of detinue, and upon iffue non detinet, the jury did not enquire of
fefs damages, @ ¢he yalue, and afterwards we granted a writ of enquiry. It.is
bl f{ru:"f";{, every day’s practice, that if the plaintiff in replevin be ponfuited (),
in detinue and the jury fhall find damages and cofts for the avowant (4).
in replevin,
8. C. Holr, 192, Pcft. 77. 118. 2. Roll. Abr. 722, 11.Co. 6. 10.Co.vrg. 3. Leon.2j3.
Lutw, 211, 1. Salk.206, Skin. 595. 2. Mod. 85. 5. Com. Dig. ¢ Pieater” (3. K. 30.).
2. Bae, Abr. 13, Sayer Rep. 214, Hulluck on Cofls, 233.

(a) See the cafe of Freeman v. Lady () See the cife of Valentine v,
Archer, 2. Bl. Rep. 763. 5 and Duwell  Fawcett, Sua. gozr.
v. Marfhall, 2. Bl. Rep, y2r. 3. Will,

442

Cale 35. * Harcowrt ugaiifp Weeks.

The omiffion of ¥~ HIS was a cafe of the fume nature with the former.

the jury to cn-

quite of di-  Hoyrr, Chief Fuftice. ' We are of opinion, that the omiffion
;';8::‘ °1“¢:‘,:':"f; of the jury to enquire of the damueges on @ noiific't in repicvin, 'may
‘may be fupplicd bc. fupplied by @ writ of enguiry of damages: it is truc, the jury
by a writ of en- Might have been charged with the damages, but fince they were

quiry. not, there may be a writ of enquiry awarded.  In affumpfit (a),the
$. C. Holt, 192, Pa1tics being at ifiue, a demurrer was joined upon the evidunce, an

Pdft. 118, fo the jury was difcharged ; and aiter judgment was given for the
2. Roll. Rep.  plaintiit, and a writ of enquity awarded, and damages found, and
272-284.  judgment thereupon : and damages might have been enquired of

o :"2‘;‘2”' by the fame jury conditionally, but it inay be as well enquired of

446. 357 by a writ of enquiry, when the demurter is derermined: and that
Hard, 166, comes home to this.  Lramp/lon’s Caje (b) is the fane with ours;
5. 8id. 380, fo that it is no new cafe.  Indeed, in'ihe cafe of Burton v. Robin-
lll; V"'.“:'_ (‘;3; Joie (c), where in detinue the jury omitted to aflert the value of the
] s 4 goods, the Court did doubt that a writ could not be awaided, for that
y. salk. 205. 1% would bz againft the whole tenor and reafon of Gheney’s Cafe (d).
s. Com. Dig.  But, notwithttanding, I rememb-r a cafe about fourwen years ago,
** Pleacer™  yherc a writ was awardcd in fuch cafe s fo that 1 think @ writ of
3. K- 320 gngquiry ought to be awarded in this cafe. ‘

(a) Danofc w, Newhut, Cro, Car. () 1. Sid, 246. TRaym. 124.
1 (d) 10.Co. 119.

43
(b) 1. Roll. Rep. 272.

Johnfon



‘Michaelmas Term, 7. Will. 3. InB. R,

Johnfon againft Adams and Others. + Qafe 36.

L] .
IN replevin, for taking live cattle, and feveral ftacks of hgy, &c. In replevin for
the defendants plead, « bene cognofcunt captionem averiorum et bra, catalla, ct
s catallorum in loco prad. quia dicunt quid averia pred. &c. but :‘;’:‘A‘: c: C‘;’f
fay nothing as to the chattels; but they conclude, and pray judg- .y and jusrie
ment averiorum et catallorum. FICATION fof

Curia. Itis ill : for though they make cognizance of the ™ s bad-

whole, yet they do not anfwer the whole; fo that they are thort in  * [ 78 1 ,
their jufttfieation,  If the diftrefs be intire, and it is wrong in part, ¢.c.comb. 346,
it is bad for the whole, PR

2
* The matter is, what judgment we fhall give; Whether to abate s:*c. Hult, 5550
the avowry, or that the plaintiff fhall recover and have judgment Ante, 73,
final ? Certainly it is ill to acknowledge the taking of all, and to 3- Co- 26.

- 3 . C . ’
juftify but for part. ey l}: a

4. Mod. goz.

We will confider what judgmicnt to give. 2. Saund: 2874

Cudmore againft Tripe. Cafe 37.
WRIT OF ERROR on a judgment given in the provoft- Assumesiv in

court at Exeter, wherc the plaintiff declared in an indebita- aninferior con;t
) alfo i antum meruit; but in the quantum me- °™tng to al
tus a_gufnpﬁt,ax;d '1l(<})“m :h qu‘ hf," mer 3 in the ¢ a.d‘ﬁ. me- e ot the
ruit docs not fay, that the caufc of action was infra Jurifdictionem ol ol oo
urz. or the goodsde=

. . . . livered  dwithin
CarTHEW. If it had been omitted in the firft promife, I con- , j,,,-/-d;a;:,, s

fels it had been ill; but I conceive, the infra jurifdittionem in the erroncous,
indebitatus affumpfit goces to all, S. C. Comb,

Hovr, Chief Fuftice. Indeed; there wants the adtunc et ibidem. 37, Ho,

“ -

’
Let jupGMENT be reverfed (a), 34 2. Show.

413. 2.Show. 246. Salk, 404. 6. Mod. 223. 1, Saund. 73. 2. Wilf, 16,
(2) In aninfcrior court the declara-  fuch defe@ on a wiit of error or falfe
tion muft in every count not only alledge  judgment, Rowland v, Veile, Cowp,
that the money was had and received  2o. 5 but if the caufe of aftion do not
within the junfdi@ion, but that the arife within the jurifdi€tion,the defendant
defendant  promifed to pay within it, muft aval himfelf of it by plea in the

Tievor v. Wall, 1. Term Rep. 15 court below. Cowp, 20,
or the defendant may take advantage of
The Cafe of Kendal and Others. Cafe 38.

THE defendants being brought up by babeas corpus, it appeared A fecretary of
by the return that they had been committed by 8ir };Villiam Sate, - although

. ) - : . ., he is neither a
Trumball, one of the fecretaries of flute, for aflifting Sir Fames confervator mor

Moutgomery, who was in cultedy for high treafon, in his efcape. 7 juptice of the
peace, by virtue of his, office may conimit a perfon for aflithing another in the cuftody of A mMes=
sewcur for bigh treafon to efcape 3 butif the particular fpecics of treafon for which the prifoner was
in cuftody be not clearly and certainly expretlfed in 1ur warrRANT, the court of king's bench will
admit the party to bail.—S. C, 1.Salk, 347. S.C.Comb. 343. S.C.Holt,144. S.C. 12.Mod,
82. 8.C, Skin. 596. S.C.r.Ld. Ray. 65. S.C.4.5t.Tr.854. 1.Leon.71. 2. Leon.17g,
3. And. 297, 4. Com. Dig. 8vo. 333. 5. Com. Dig. 8vo. 3140, 1. Bac. Abr. 334, 378,
3. Hawk, P, C. ch, 535, fi 66, ch. 36. § 4. 2. Will, 205. 2444 275 283, 3.sBurt. 1742

: IR
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Tre Casz o SIR B. SHOWER moved, that they might be difcharged, their

Krxoar  commitment not being legal.
AND UTHERS.

FirsT, Becaule a fecretary of flate is no juftice of peace; and as
a fecretary of flate, he cannot take a recogmizance to profecuts ;
and thercfore 1t is ftrange he fhould have 1 cor to con mit. It
is wue, fince 8ir Loonel Fenkias’s ume, o aas been pr. Gifed by
the fecretaries of flate to take ben. 1 lawve locked into "Rufh-
worth’s Coleciionsy and T canaot find one nr.ocedent jor a fe-
cretary of flate to commit any oae, it cannop_be _prefiumedy
that S:ir iVilliam Trumoull was'a juice of peace; for 1t appears
thathe was focrete sy of Zate,and as £ chddmake the comniitment;
L [ 79 ] andtey,icannot = feebuthemi.’ cos well commit for murder or
Selmy as for bigh tre e Itis Gojected, that any maamay arreft
anucher for trenfon, and 7 Qs truey but then he muti carry him
to a jufiice of be peacey vl we fay the foerctary of flute is not.

SEcoNnLy, © ¢ how-ver, though we were to grant that a
Jecretary of flate has power to coninity yer, with fubmiffion, in this
cafe the d:fendants ought t5 be bailed, fince they @ wathin the
Gacler not tobe benefit of the babsas corpus ity for the commit L. appears to be
ainiigned fer an for the aflilting the efcapeor 8O- 7 Lwry, who was com-
elcape vl 2 ieeed for high treafor, but wes zer oudawed nor mdicled. And
prifoner be at- my LoxoCauzr Joerien Ik (@) s exprels, thut the gaoler fhall

<

tant. 1 ¥ - . ~

Dalt not be arrwen-d forr an cfeape untl the prencr be attainted ; for
c 3!_'Q33" if the prifcner be acquizi.d, de dicape is dpunthable,.  And here
. 150.

Hawk. P. C, the prifoner cannot be aucinied, for bicis dead, {u taat thay only ean
c.19.f. 26, be fined and inpnfonced.

2. Inft. §3g. Tuirpry, With {uhmiflion, to affift in the cfcape of one com-
591 mitted for bigh trcafiny is not treafon, unlfs the party affifting
3. Hale, 234 Lnew that he was committed for high treafon (4) @ and f this of-
590 fence be but felony, the cpmmitment is illegal, becaufe it would

haie been too generally fet forth (¢). If a prioner broke
prifon, it wus fclony at common law, be the caufe what it
might; but by flatcte 1. Edw. 2. De frangentibus prifonam,
« pnone thall fuffer judgment of Iife and member, unlefs the caufe
« tor which he is impiifoned requre fuch judsment (d):> and I
take it for a rule, that whatever is not felony on the efcape of a
fclon, is not treafen upon the efcape of a traitor (¢). A

)

Sec1.Burr.glo. FOURTHLY, It is faid, that the prifoner was in cuftody of a
MEssENGEK; but what that is w» know not; there 1s no book of
law that tazkes notice of any fuch perfon,

Firtuvry, It does not appear what the offence was, nos that any
ticafon wds committed,

So that we muft throw ourfclves upon your Lovdfhip’s juftice,
and hope that for thefe reafons your Lordthip will think fit to dife
charge us quite, or elfe to buil us,

(a) Hale P. C. 110. (d) 2. Hawk. P. C. ch. 18,
(6) Benftead’s Cufe, Cro. Car, 583, (¢) Staund. P. C. 31. Hale’s P.C.
(-3 2. Inft, g3, 3. Init. 70, ¢3, 2. Bac. Abr. 638, :

TREVORy
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TREVOR, Atiorney General, anfwered, that thefe commitments
by fecretaries of flate had always been received to be good,and that
their office was more ancient than the privy conncil, and that it was
clear the privy council could commit ; and that though the warrant
be not fo exall, yet it is fuflicient ; and it was not like an indi2-
ment, for the time and place, and the * particdlar fact need not be
exprefled in the warrant, as they muft be in ndiéments.

SuoweR. Here the meflenger being no officer in law, the

.party inhis cuftody may bring falfe mprifonment againft him ; and

ﬁrcn-:e. affift 5 perfon to efcape in fuch a cafe, is no fault at all, for
it was to free him from one that had ,iuthing to do with him.

Hovrt, Chicf Fuftice. 'The law indeed duer not take notice of
A MESSENGER; but however, if a man refcuc amsther that is carry-
ing to the gaol by 2 MESSENGER, or any other perfon, it is criminal.
—T'hen why fhould not « jecretary of flate have power by law to
make commutments ? Pray what authority has a j#/flice of peace to
commit in cafes of bightregfsa? It is 1ot siven to him by any fta-
tute; and truly I cannot rodl from whonee he der:ios fuch an autho-
rity, unlefs it be by virtue of the old commmon law, which docs au-
thotize confervators of the peace 1o comunit in fuch cafes. My
Lorp CoxE feems to intimate, s if a 1an could 1ot be conrnitted
till he was iudicled 5 but cerranly that is a miftake: for the con-
ftant praltice is otherwife (a).  But their ftrongcft objeQion . ms
to be, that the nature of the treafn is not it furdhy as vwhother
be for levying of war, or for confpiring of treafen, or any other
fpeeies of geafon.

TREVOR, A:torney Gener . Let the treiion be what it wall
of whatever fort it1s, to afiit tuch a perfea chirged wath it to
cfcape, is treafon,

Howrt, Chief fuflice.  Suppis the t-ealon were for coining,
&c. would it be ticafon to afitit fuch 4 ptifon to efrap: ?

TREVOR, Attsrney Gereral. The quett:en i+, Whether this man
be charged with high treafse, as you have alledeed it in the warrant ?

Rokeey, Frftice. Docs ic appear to us, thet this offonce 1s not
bailable ?

Hovv, Chief Fuftice. T remember my Lornp CHIEF JUSTICE
HALE, at Norwich affizes, wos of opinion, that a juftice of # peace
might dircét a warrant to auy perfonto excc e it ; and ina cafe
that came before him there, the warrant was direSed to the con-
ftuble of one parith to be exccuted in another parith; which was
done, and held o be good.

At another day this matter was again debated.

Hovrr, Chicf Fuftice. In Andvrfon it was the opinion of all the
Judges, that the privy comneil, or any one of them, mi sht commit (4);
and certainly the fecretary of flate 1s one of thain,

{a) See 4. Inft, 156, 2. Hale ©. C. 108. =z. Fawk. P. C. ch. 13. f. 12,
4. Bl. Com 1%-,

(&) 1. Auderfon, 29;.
. SHov'ER.

Cormitment *
bySrcrerane
or STATE:'

*[80]

How the law
takes notice of
A MusseNGER,

1. Hale, 548..
606.

2. Hawk, P.C.
cezl. { 7.
Skin. 356, 599«

Fide 6. Mud.
179.3

*[8:]

A jusTiCh OF
reace may dia
ret a warrant
to any man to
ex:cuts,

2, L0, 275
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¥nx Cass or  SHOWER. As for that refolution, it may well be fufpedted fof
Kswpar Jaw; it was not judicial : and there havé been inftances where
axp OTHEXs. 1, dges have given different refolutions undér their hands from thofe
which they have given judicially when they ated under an obliga-
tion of an oath; and, with fugmiﬂion, one of the privy council
g"“’“':"‘"“ cannot commit, for he cannot give an oath: and it fgcms againft
Prive Co::: the reafon of our gonftitution that the fame officer thould have
érr. power to commit, and yet cannot adminiftcr an oath, which I take to
<. Will, 2 be neCeiTarr upon every commitment ; for my Lorp CokE (a)
1.5t Tr73§7 fays, that all commitments muft be upon oath. Then it_is yecy
319. extraordinary that an officer fhall have power to comniit; and yet
2. Hawk. P.C. he can neither adminifter an oath, nor take a recognizance to pro-
¢h. 16. . 4. fecute, nor take b#1, though his judgment tells him that the offence
horis. is bailable : this teems very inconfiftent. ‘Thefe extraordinary
commitments are not favoured in our law ; and in the old times
fuch commitments were very feldlom. Then 25. Edw. 3. c. 4.
is one of thofe ftatutes that vindicates the liberty of the fubject in
«  refpe&t of extrajudicial commitments ; for it is fuid there, *“ none
¢« fhall be apprehended upon fuggeftion to the king or his council,
« unlefs by indi¢tment or prefentment, or by procefs at the com-
“ mon law.” And in the fourth year of Ckarles the Firft thefe
gencral commitments per mandatum domini regis were thought a
_great oppreflion to the fubject (5). My Lorp CokE (¢) fays,
that before commitment there muft be an oath ; whichin this cafe
could not be. It is true, the whole privy council may examinc
upon oath ; but that one privy councillor may do fo I do not find
any where. In Prynne (d) there is a notable recordy where' the
perfon was impeached by the commons in parliament for a riot and
[ 82 ] affault on feveral lords of the council ; from which T infer, ¥ they
would not have any recourfe to the lcgiflators, had the privy coun-
cil themfelves fuch a power to commit. I contfefs the privy coun-
cil may cite, and fo may thg ecclefiaftical court fummon, but they

cannot commit.

As to my other exception : In2. Inff. 705. it is faid, that a new
gaol cannot be erected without un act of parliament ; How then
$kin. 199,  can the houfes of thefe meflengers be as fo many prifons ! 1 think
there are forty-two meflengers ; and if their houfes fhould be law-
ful places of confinement, there would be fo many new gaols or pris
fons ereéted without authority of parliament, whichought not to be.
5. Ed. 3. No. 68. Inthe 12. Rep. 129. indeed, A MESSENGER is
mentioned ; but nothing can be drawn from thence that he can
. therefore kecep a prifon. So that if Sir ?'ame: Montgomery was
not inlegal cuftody, the affifting of him to efcape is no fault. There
are other places of confinement befides meflengers houfes that have
been queftioned whether they be prifons or not 3 fo it has been
doubted, whether THE TowER of Londen be a prifon, or not,
within the habeas ccrpus aél.

(a) 2. Infk. s1. . *(c) 2. Inft. 524
(&) See 16, Car. 1.c. 10, 2, Hawk, (d) Prynne’s Animadverfion on the
P. C. chs 15. . 73, Fourth InRiwte, page

Hotr,
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Hovr, Chief Fufice. Trne Tower is a prifon without Tus Cariop

doubt. .

SmoweR. My next exception was, That the warrant doecs
not exprefs what the treafon is ; and there may be a treafon the
aflifting of which is not treafon ; as the harbouring of jefuits or
counterfeiters of money, it is only a mifprifion of treafon. My
inference is, that if Sir Fames llzntgomery was charged with fuch
a treafon, the aflifting of which would not make me guilty of trea-

~foq, then my affifting him to efcape is not treafon (a). Then if
the ifitenduseuc be general, it fhall be taken for the liberty of the
fubje ; fo is Vaughan, 136. 157. where it alfo appears, that the
return to a habeas corpus ought to be certain ; and fo it was
refolved in Bufbells Cafe. So that if it cannot appear to your Lord-
thips to be treafon, with fubmiffion, we ought to be bailed within
the babeas corpus acl.

Levinz, Serjeant, on the fame fide. If Sir Fames Montgomery
himfelf were here he muft have been bailed, by reafon of the uncer-
tainty of the crime exprefled in the warrant of commitment ;
and fhall we be in a worfe cafe than he himfelf would have been ?
* Returns in all cafes ought to be particular,and certainly exprefs the
caufe (4). There are feveral cafes of prifoners committed and deli-
vered by habeas corpus ; and the returns of the officers having cuftedy
of themin THE FLEET, THE TOWER, and THE G ATEHOUSE, are
all certain. The old law is, that all commitments fhall be to the
coupty gaol (¢); and the flatute of 5. Hen. 4. ¢. 10. that juftices
of peace thill commit to the county gaol, is but declaratory of the
common law ; and a meflenger’s houfe certainly is not the county
gaol : indeed, a man may be comumitted to a meflenger’s cuftody
for twenty-four hours, &c. while the matter is under examination.
There is Howell’s Cafe (d), where the power of the fecretary of flute
is queftioned, but I am loth to meddle with it ; and I think we
need not have made all this ftir about it; we only dciire to be
bailed. It is plain, that the warrant muft be legal. And CHiEF
Justice HALE (e) is as plain, that the refcucr fhall not be ar-
raigned till the principal be attainted. Then if it be true that
Sir James Montgomery is dead, it is morally impoflible for thefe
perfons ever to be attainted.

TREVOR, Attorney General. In Howells Cafe the writ of
habeas corpus was direCted « to the fteward and marfhal of the
% Marfhalfea,” who made return, that the faid Howel/ was com-
mitted to his cuftody per mandatum FraNcisc1 WALSINGHAM,
Militis, principalis fecretariiy et unius de ﬁrivata concilio domine
regine ; and that return was by the Court held infufficient, becaufe
the caufe why he was committed was not fet down in the return :

and there the Courttook a difference, where one is committed by
(a) Dyer, 296.a. 12. Co. 2. Hawk. P. C. ch, 16, {. 6.
(%) Moor, 839. (d) 1. Leon, 70,

(¢) Britton, 19. 92. Capt. Nerwood"s (¢) Hale’s P, C, 116,
Cafe, But fee 6, Geoy 3. 6. 19. and
one
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Tix Cilr or one of the privy council, for in fuch cafe the caufc of the commit-
KeNpaAr  ting ought to be fet down in the return ; but where the pars
awp OTHERS. ¢ 5 committed by the whole council, there no caufe necd to be

alledged.

It is objected, that the trexfon not being exprefled, therefore the
aiding and aflifting of him cannot be treafon ; for, fay they, this
treafon might be for harbouring jefuits, counterfeiters on coin,
&c. ; butthe receiving of jefuits, &c. is not an aiding and abetting
of them : but, with l_ubmlﬂion, the aflifting any of thefe perfops—
is treafon, though thefe facts were made treafon byﬁﬁfp'a’rﬁ:j
ment.

* [ 84 ] % So I think it is not neceffary to infert the overt-act in the war-
rant of commitment, the fpecies of treafon is not ufuslly mentioned

On trial of the thore [ do agrec, thal upon the tridl of the acceffary, there
::ic:gc":”:f'c bomuft be the attainder of the principal produced: but here in
principal mutt treafon all are principals 3 and let them take advantage of that at

be produced.  the trial.

2. Hawk P.C.  Agfor their obje&ion, that no perfon fhall be committed but to
c2n 8. e county gaol, this is not fo ; for then no man could be com-
co29. fo2.13, . G N

mitted to THE TowERr, THE GATENOUSE, &c.

HawvLgs, Solicitor General. Thefc commitments in cales of
high treafon have varied in all times 3 fometimes the particular
facts have been expiefled, and fometim:s not ; and yet thought good
either way.

-
Commitments  As for the objection, that an oath is neccflary to be made before
withoutanoath. any commitment, that need not be ; there are many cafes where
peifons may be comuitted without any oath atall : fo THE HoUsE
OF COMMONS may commit, and yet they cannot adminifter
an oath : fo a conffable may commit witheut any oath, Staundf,
32. !

Then as to the objection concerning THF MESSENGER, it is hut
of the cafe ; for though his houfe be no gaol, yet the aflifting of one
to efcape from thence is as criminal as if he had affifled to efcape
from the county gaol. For being with the meflenger while he was
under examination, he was in the cuftody of the law, and it is not
the breach of the wall thatisa beeach only of pifon 5 for, as Bracten
obferves, to aflift a2 man to efcape that is soing to be executed is a
breach of prifon : fo that we conccive the commitment to be law-
ful, and that they ought nct to be bailed.

Palm. 5:$. HovT, Chief Fuftice. Indeed you might have fpared that quef-
z, sid. 78. tion about the fecretary’s power to co:nmit; it f2ems to’have been
1. ‘:!““" 347., made more for delight than for neceflity : butin Anderfon it is plainly
o l:.Wk' F-C. refolved ; and fo it is in 1. Leon. 71. that he has fuch power (a).

But that which always puzzled me is, VWhat authority there was

. (a) 1. Bl, Com. 338. 1.BL Rep. tion of thefe cafe, tr. State Trials,
§57.—And fee Lord Camden’ Expofi- 416, 2, Hawk. P, C, ch. 16.1. 4.
to
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to commit at common law ? and why Juftices of gaol delivery at
common law might impanel a jury to enquire, &c.

As to the objection about the commitinent to A MESSENGER,
furely the party may be commiired to him during examination.
Indeed I do take it, that generally the commitments ought to be
to the common gaol, efpecially fince the babeas corpus * aft, that
the party may better take out a habeas corpus ; though you will
find inmy Lorbp CHieF JusTice HALE’s Pleas of the Crown (a),
" thot the breaking of other prifons is felony, Now confider this,
that if anact of parliament make an offence fclony, and there is not
vne word as to the acceflaries, yet they fhall be felons ; then why
thould not thefe perfons that are in the nature of acceflaries to
treafon be likewife guilty of treafon ?

But, MR. ATTORNEY, 1 very much doubt whether you ought
not to have fpecified what fort of treafon it was, and that he had
committed it ; as for the purpafe, if it kad been for the confpiring
the death of the king, or for adhering to his enemies, &c. then the
affifting the efcape of fuch a traitor comes under the {fame {pecies
of treafon.

Then it is a great doubt with me, Whether you fhould not
aver that he did actually commit the treafon ?

TREVOR, Attorney Gereral. ' With fubmifion, it would be too
much to fay in the warrant of high treafon, that the party was
guilty. Indeed in the indictment we muft alledge it.

Hovrt, Chief Fuflice. T think it muft he confidered of, though
1 doubt very much as to the not fpecifying of the treafon, that the
particular fort ought to have been expreited in the warrant.

Roxkksy, Juftice. Certainly a conferoator of the peace at the
common law might have comunitted, aa¢ to adminitter an oath is
incident to his office 5 fo that I take it, that @ fecretary of flate is
in nature of a confervator of the peare, and may as well commit
now, as the other could at cominon law (4).  But indeed it feems
fo me that they are bailable, bccaufe it is not exprefled what fort of
treafonit was. Asto THE MESCENGER, L take hum to be only a car-
sier of the party to prifon, and that he is uot in the nature of a gaoler,

EYRE, uflice.  Upon the whole, I think it rcafonable that
they thould be bailed. -
Hovr, Chicf Fuftice. Then let them be bailed.

(@) 1. Hale P. C. 6o1. 627. neN cn this paffiee in delivering the
g, Hawk. P. C. <. 21. . 1. 7. ch. 18, judgmcat of the court of common plcas
§. 16, n the eafe of kntck v, Carnngton,

() Scs the opinion of Lorp CaMs 1. Siate lrials, App. 3164
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Cafe 39. * Young againft Rudd.
Lafler Term, 7. Whll. 3. Roll 78.
Toanindebitatus IN DEBITATUS ASSUMPSIT and a quantun merusd,
:::*' 1".‘;"““1": "o & T'he defendant pleaded in bar, that he gave the plaintiff a beaver
fendant  plead N2ty Which he accepted in fatisfaltion of the debt. The plaintiff
that he gave the replicd by proteftation, that the defendant did not give the hat in
plaintiff a hat, fatisfaction ; and traverfed, that he accepted it in fatisfa&tion : and

which he ac- ynon demurrer
cepred in fatif- po ?

f.tion of the 1T WASOBJECTED on the bebalf of the defendant, that this was an
debt; a Re- gmmaterial traverfe, becaufe the giving 1s the directing matter,
rL1ceTION  which cughtto have been traverfed, and not anfwered by protefta-
fI::‘fiﬂe‘r:i ;a:: tion ; like the refolution in Pinnell’s Cafc {a), which was an
did not give the action of debt on a bond, of the penalty of fixteen pounds, for
hat in fatfac-  payment of eight pounds ten fhillings on a certain day ; the’de-
tior, and tra-  fendant pleaded, that before that day he, at the requcft of the plain-
nerfrg thathe @ naid him five pounds, which he accepted in full fatisfaction of
pecered 014 4he'debt 3 but becaufe he pleadod the pa f the f d
tisfaction, is 5 ufe plecad.d the payment of the nve pounas
gtod. generally, and not in full fatisfation of the whole debt, the plaintiff
$.C.a Sk, 1 that cafe had judgment. And_thgrc it was 'held, that the manner
627 of tender and payment fhall be directed by him who makes it, and
5.C.Comb.q46. Not by him who accepts it ; fo that it is not material how the perfon
S.C.1. Ld.  towhom the thing is given accepts it; for if it be accepted, it muft
gag.(fo.h be as the giver iptf:ndec';l it; and therefore the plaintiff ou%ht to have
s o ::' 131?,‘71 traverfed the giving in fatisfaction, for that is the moft material
8s. part of the plea, and ought to have been putiniffue. It is true, if
Polt, 136. it had been after a verdict, the giving and acceptanc€ might have
9.Co. 80. b.  been taken to be reciprocal aéts, viz. that the one would not have
Sty. 263. 239- accepted it unlefs the other had given it in fatisfaction ; but upon

Winch, 76. P .
Cro. Ela, 64, ® demurrer it is otherwife.

103. E CONTRA for the plaintiff.  Either the giving or the acceptance
5"';63':39' of what is given in fatisfaCtion may be traverfed. T'his was the
& CL‘::‘"I},:;” opinion of my LoRD RorLE (4), though he held it more proper to
« Accord”(C.). take iffue upon the payment ; but if the acceptance in fatisfaction
2. Term Rep.  be traverfed, there will be no occafion to anfwer the giving.
24. It is a rule in philofophy, that Quicquid recipitur ¢ff ad modum rec:-
pientis; and there are inflances in law to this purpofe ; as in an
a&ion of debt upon a bond (¢), the defendant pleaded, that
whereas the plaintift was indebted to him for a load of lime, it was
agreed between them, that the defendant * fhould acquit him of the
lime, and yet the plaintiff fhou'd accept it in fatisfation of the
bond ; and avers that he did accept it in fatisfaltion of the
bond ; and upon demurrer to this plea it was held ill; not becaufe
the defendant had pleaded the acceptance only, and not the giving
infatisfaltion, but becaufe he ought to have pleaded the acceptance
in fatisfaCtion of the fum mentioned in the condition of the bond,
and not of the bond generally ; for that could not be difcharged
without a fpecialty (4). :
(@) 5. Co. 117. Moor, 677. (d) s. Co. x17. bo 9. Co. 79.
() Stiles, 239. Cro, Eliz, 68. 193.
(¢) Neale v. Shefficld, Yelv. 192
S. C.Cro. Jac, 2¢4. S. C. 1. Brownl,
tog, S.C. 3. Bulft. 66.
Curtar
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. Curia. Where a thing is pleaded by way of concerd, it is  Youwo
ffluable ; but if the concord be not executed by giving and receiv- ;{;’L’f

ing, it cannot be pleaded in bar to the altion (a) : therefore the
beft way of pleading it, is by fetting forth, that the thing was given
and received in the full fatisfaction, &c. according to the refolution
in Pinnells Cafe. Butboth are traverfable ; as for inftance : The
condition of 2 bond was (4), that if the defendant compounded with
one Earle for his lands, then he fhould pay the plaintiff thirty

ounds ; in an action of debt brought on this bond, the defendant
pleaded, that he had not made any compofition with Earle, &¢.;
the plaintiff replied, that Barle dh{ grant a rent-charge in fee to
the defendant in fatisfaétion of his title ; and fo he made 2 compofi-
tion ; the defendant proteflundo that Earle non conceffity pro placite
dicit that he did not acceptit in fatisfaltion ; and it was adjudgeda
good plea, without traverfing the grant : for as in that cafe there
could not be any compofition without the confent of the parties,
which depended purely upon the acceptance, which the detendant
denied to be in f{atisfaction of his title, fo in this cafe, the denial
of the acceptance implies, that the thing was not given in fatif~
faction.

And therefore judgment was given for the plaintiff.

See Heathcoae
. Cruiicthanksy,
2, Term Rep.
24.

(2) 1. Com. Dig. 3d edit. 13c. nctic. (6) Hob. 178.

*[88]

Smith againfl Crompton. Cafe 40.

N AN ACTION ON THE CASE for negligently keeping his fire, In an a@tion
whereby the plaintiff’s houfe was burat («), there was a doubtful Againft a perfor
cvidence given at the trial before TiiE CHIEF JUSTICE at the #iff ::’:e z'::‘g:;i"ﬁ‘"’_
priusy and the jury gave a verdi&t for t.h: defendant, wheprebsy !hem
* It was moved feveral times for a new trial, becaufc the evi- plaintiff’s houfe
dence was very doubtful upon which the verdict was given againft :;'l:':r“"‘;dn;"
the plantift ; and it was iniifted on his behalf, that though itis true, yegia for. the
‘that in an information of perjury () where the defondant was defendans, the
found guilty, the Court would not grant a new trial, though it ap~ Court will not
peared there was no reafon for fuch z verdiét, unlefs the king’s coun- £7nt 2 mw
"fel would confent toit; yct in onaction of debt brought byan in- ;"';'énd‘::" :::
rmer, and a verdiét for the d:fendant, the Court may grant a evidence was
new trial, becaufe the party hus an intereft ; and this is the diffe~ doubtful, and
rence taken in the Books. It might be a thing of ill confequence, the Judge dif.
if it thould not be in the power of the Court to grant new trials jn f2ified with

- . the verd:&.
cafes where there are apparent reafons for fo duing ; as where

exceffive damages are given for words (¢), or where two verdicls s. C. 1. Salk,

644. Poft. 18y, Carth,

2. Term Rep. 114.

(a) See 6. Anne, c.31. f. 6.
181,

(&) 1.Sid. 49, sa.

(¢) See Clark v, Udal, 2. Salk. 649.
Redthaw v, Biooks, 2. Wilf, 4cs.
Wilford w. Berkley, 1. Burr. 609.

202, 425,

Poft.

Be¢nlon v, Frederick, 3. Burr, 1%4s.
G

Stra. 1105,
4. Term Rep. 4038, 753,

Cowp. 37. 230. 6o¥.

8. Mod. 220. 264. Carth. 498.

Hayward v. Newton, S'ra. ¢40.=—
But the general rule is, th:t in perfonal
torts the Ccurt will never grant a new
trial for excefflve damages unlefs tley are
fuch as manifeftly fhew the jury to have
been a&lmated by paffien, partizhty, or
prejudice.  Cowp. 232.

2 have

1. Term Rep. 34.

Fitag. 40.
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have been given againft one defendant, and in many othes
cafes (a). '

SMmiTh
aganft
CromrroN
But on the other fide it was faid, that no new trial could be
ranted in this cafe, though the Court fhould fce any reafon for it :
and the cafe of Sir John Fackfon (b) was chicfly rehied on, who
was difcharged of a great debt at the affizes in Cumberland, by the
perjury of Fenwick and Holt ; who heing indicted for the fame
crime, 8:r el n procured the witnefles to be arrefted who could
prove the perjury, fo that they could not come to the aflizes to give
cevidence, and thereupon Ferwick and Holt were acquitted ; and
though this praétice appeared plainly upon feveral affidavits, yet the
Court would not grant a new trial, but ordercd an information
againft Sir Fohn Ffackfon 5 upon which he was found guilty, and
fined onc thoufand marks,

Afterwards @ rew trial was denied in the principal cafe (¢).

Cale 41.

1f A have judg-
anent in feire
facias and be-
come hankrupt,
the aflignee of
the oniginal

have execution
without a new
JSeire facias,

1. Salk, 308,
109. ITI.

6. Mod, 103¢ 2. Jo. 2034

(a) See 5. Com, Dig. “ Pleade:”
{R. 17.) the §vo edition by Mi. Kyd,
where all the cafes on this fubpedt are
colle@ed,

(%) 1. 5. 149. 153,

(¢) In 8. C, 2. Salie, 644. it is taid,

that THe CHrer JusTice was dif-
fatished with the verdi@, but that the
reafon ot rcfuling < new trial was, bee
caufc it was a lard action.—See alfo
Sparks @ Spicer, 2. Salk. 648.
Dunkley v, Wade, 2.8alk, 053

Plummer againt Lea .
-

ONE Alexander Hlty in the feventcenth year ot Charles the

Second, recovered ajudgment againdt the defendant, and had 2
teflatum fcire facius wo the terretenants. They appeared and pleaded 5
and there was a verdict againft them at the adizes in Sugfolk, and
judgment thereupon.  Afterwards Holt became @ bankrupt, and
judgment fhall the commiflioners affigned the original judgment to Plammer,
who now moved the Court that it might be entered, to entitle him
to the bencfit of the judgmen® upon the fcire acias 3 which
was ruled accordingly, without bringing a new fcire facias (a).

Quobp NOTA.

1.Mod. 93. 4. Bac. Abi. 411,

(s) Sce Hewit and Others, Affignees of Bibbins, . Mantell, 2. Wilf, 372,

TRINITY
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Sir William Gregory, Kant.

Sir Giles Eyre, Knt, Fuffces.
Sir Samuel Eyre, Knt.

Sir Thomas Trevor, Knt. Attorney Gencral.
John Hawles, Itfg. Solicitor General,

) "[891
* Dalfton, Bart. againfl Janfon. Cafe 42.
LONDON,} OHN DALSTON, knightand baronct, complains , . o

to wit, of Fofhua ‘Fanfon,a common cuirier, in cuftody of geciaracion, in
the marihal of the Marfbaljea of theJord the king, being before which an agtion
the king himfelf, for that, to wit, that whereas the atorefaid “Fofbua, on the cafe, on
on the 10th day of March, in the year of Our Lord 1693, and long ‘:c °°:‘°m °;
before and always afterwards, hath been, and now is, a common :r:y:?;: n
carrier of goods and chattels, and for Lis profit hath been accuf- joiped,
tomed to carry the goods and chattels of all perfons whatfoever
requiring the carriage thereof from W akefield, in the county of
Yorky sunto London, and from London aforefaid unto Wakefield
aforefaid, for all the faid time, for a reward to be therefore had.
And whereas by the law and cuftom of this kingdom of England,
every common carrier of goods and chattels, who reccives the
goods and chattels of any perfon fo to be carried, is bound to keep
and carry the fame without {ubttraction and lofs, fo that by the
default of fuch common eartier, or his fervants, damage may not
in any manner come to pafs.  Aud whereas the faid Fobn, ou the
fame 16th day of Murch, in the year of Our Lord 1693 abovefaid,
ar London aforefaid, that is to fay, in the parith of the Bleffed Mary
«fthe drchesyin the ward of Cheape, was poflefied of the goods and
vhatals following, thatis to {2y, of one deal box, and on¢ hundred

G o3 pieces
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pieces of gold coin, called guineas, of lawful money of England,
as of his own proper “Foods and chattels 5 and the aforcfaid Fobn
being thereof fo poffeficd, on the fame 16thday of Aarch, in the
year of Our Lord 1693 abovefaid, at Londor aforefaid, to wit, in the
parifh 2.y ward aforefaid, he the faid 7ohn then andthere delivered
the box aforefaid, with the faid one hundred pieces of gold coin,
called cuineas, to the aforefaid ¥o/bua, to carry the fame {afely and
fecurcdly from Londun aforefaid unto /akefield aforcfaid for a
reward ; and the aforefaid Fofbua then and there had and received
the faid box, and the faid one hundred pieces of gold coin, called
guineas, being therein to be carried and delivered in form aforefaid :
neverthelefs the faid Fofbua, at any time afterwards until now,
hath not delivered the box aforefaid, with the faid one hundred
pieces of gold being thcrein, to him the faid Fobn . but the box
aforefaid, and the faid one hundred pieces of gold coin being
therein, aftci wards, to wit, on the 17th day of March, in the year
of Qur Lord 1693 abovefaid, at London aforefaid,in the pariih and
ward aforcfaid, for default of the good keeping of him the faid

ofbuay were loft.  And alfo whereas, on the 16th day of March,
i the year of Our Lord 1693 abovefaid, at London aforefaid, to wit,
in the parith and ward aforefaid, the faid Fobn was poflefled of
other goods and chattels following, to wit, of one deal box, and
one hundred picces of gold coin, called guineas, of lawful money
of England, as of his own proper goods and chattels ; and being fo
poficfied thereof, he the faid ‘fobn afterwards, to wit, on the fame
16th day of Adarch, in the year of Our Lord 1693 abovcefaid, at
London aforefaid, in the parith and ward afe:efund, cafually Joft
thofe goods and chattels out of his hands and pofleffion ; which
faid goods and chattels afterwards, to wit, the fame 16th day of
Mo chy in the year of Our Lord 1693 abovefaid, in the parifh’and
ward aforefaid, came to the hands and pofleflion of the afcrefaid
Jofhua,by finding ; neverthelefs the fuid Fofbua, knowing the faid
goods and chattc !~ 1nft mentibned 1o be the proper goods and chat-
tcls of the aforefaid yciny and of right to belong and appertainto
him the faid Fobn, yer contriving and fraudulendy mtending
craftily and fubtilly to deceive and defruud the aforcfaid Fohn in
this behalf, hath not yet delivered the faid goods and chattels laft
mentioned to him the faid Fobn, although often requefted, &c. ;
but the gocds and chattels Jaft-mentioned afterwards, to wit, on the
17th day of Murck, in the year of Our Lord 1693 abovefaid, at
Lordon afccciaid, in the parifh and ward aforcfaid, converted and
difpofed or to the proper ufe and benefit of him the faid Fofbua,
to the dun.uge of him the faid Fobn of 150l ; and thereupon he
brings fuit, &c.f

On not guilty pleaded, judgment for the plaintiff.

Dalfton
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Dalfton againft Janfon.

HIS was an aétion on the cafe brought againft @ common car-
rier upon the cuftom, and alfo @ #7ver was laid in the fame
declaration. Upon not guilty plead.d, there was a verdi& for

the phintiff.

It was moved in arreft of judgment, that thefe are different
ations, and ought not to be joined in cne and the fame declara-
tion ; for one is grounded upon a cortraft in law, to which non
affumpfit is the proper plea, and the other upon a fort; and it is
for the fame reafon that 2 trover and an indchitatus affumpfit ought
not to be joined, nor an ¥ ¢jeCtment, and an action on the cafe
for fcandalous words, though the fame ifiue goes to both. But
not guilty is not the proper iffue to this action, for anciently the
defendant pleaded fpccizlly to the negleét and misfeafance ().

It cannot be denied but that this action is founded on the contraft; 3

and for that, the authority of the cafe of Bofon v. Sandford (1)
is plain.  An ¢jectment and an action for an «ffault ard battery
were joined (¢), and the plaintiff bad a verdiét; but the Court
was of opinion that this was the firft precedent, for they fever in
damages, and therefore they advifed on it; but WincH, Fuffice,
was of opinion that it was not good.

To which it was anfwered, that it was my Lord Hobart’s opi~
nion in that very cafe, that the declaration was good after a ver-
di&; and that of late no attion had been brought againft a com-
mon carrice but trover was joined with it (4). An ation on
the cafe for over-riding, and not delivering a horfe according to
a contrad, and alfo for a converfion to the defendant’s ufe, were
joined together (¢); upon mot guilty pleaded, the plaintiff had
judgment, though he might have demurred to the declaration, it
being double ; but by pleading the ggneral iffue, and that being
found againft him, it made the declaration good.  So trefpafs for
beating his fervant, per guod fervitium amifit, and an action on
the cafe for keeping a dog accuftomed to bite theep, were joined
in one declaration (£ ), and the plaintif had judgment; though
it may be a queftion whether trefpafs will lie for the laft or not,
for it is only a negligence to let the dog loofe, for which trefpafs
will net lie. It is not thc contraét which entitles the plaintiff in
this cafe, for it is an action grounded upon « tort, and the iffue
and judgment are tie fune inboth (g). Itistrue, therc was the
like declaration, iffue, and verdiét, in the cafe of Matthew wv.
Hopkins (h), and the judgment was arretted ; not for the reafon

(a) Winch, 29. Sec alfo 1. Term
Rep. 31

(b) 1. Show. 29 3. Mod. 321
3. Lev. 268, 2. Salk. g440.

(¢) Bird w. Sncll, Hob. 249

Brownl. 235,
(d) 3. Lev. 101, 3. Lev. g9.
(¢) White v. Retden, Cro, Car, 20.

1. Lutw. 10},

(f) Ah v. Rapier, Eafter Term,
26. Gar. 2.

(g) See Gilbert’s Hiftory of Common
Pleas, 7. BDedford w. Alcock, 1. Wilf,
248. Dickon w. Clifton, 2. Wilf,

3%9.
() 1. Sid. 244. 1. Vent. 365,
1. Keb. 370,

G4 now

Cafe 43.

An a&ion on
the cafe agaift
a carvier on the
cuflom of the
realm and fro-
ver may be
joned in the
fime declarae
tion, ’

S. C, r3. Mod,
73

*[or]
S. C. 1. Salk.

10.
S. C. Comb,

33.

8. C. 3. Salk.
204.

5. C 1. 'Ldo
Ray, 58,

S. C. 3. Ld,
Ray, 113,

1. Roll, Abr. 6.
1. Vent. 363,

1. 3id. 244.

2. Wilt, 319,



Dacsrox
o{m‘nﬂ
Jamon.

[92]

5k7n. 66,
€2mh. 47. 114,
Carth. 113,
Hob. 17.
Hard. 163,
Cro. Jac. 262.
330-

Palm. 523.
Herne's Pl 76.
y. Sil. 36.

4. Co, 84.
Owen, §7.

2. Saound. 380,
2. Mod, 270.
Moor, 462.
Co. Lit. 8y.
3. Mcd. 323.
Molloy, z09.
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now given, but becaufe the plaintiff had alledged, that the de-
fendant was a carricr on the tenth of My, and that he was
poflefled of the goods on the fixth of Aay, on which day he did
deliver them, fo that it did not appear he was a carrier on the day
of the delivery. Thefe arc not actions of different natures, and
therefore they may be joined ; and the like has been done in many
other cafes; as debt upon bond, and detinuey were joined (a): fo
likewilc delt upon a penal flatute, and an indelitatus affumpfis
generally for * tithes (4), and izon affumpfit pleaded to both, which
was a difcontinuance to 1o much as related to the penalty; but it
was the opinion of TwispLN, Fufice, that if the iffuc could havo
been nst guilty, it might have gone to both (¢).  Agrecable ta
this is that diftinction taken in Ruckmere’s Cafe (d), thatin alions
real founded upon @ #or¢, a man thall have but onc wiit to recover
lands to which hehad feveral tides ; but in parfonal allion , feve-
ral torts may be comprehended in one decluation, becaufe in
thefe there 15 not fo mmuch regard to forms as in the other,  Bea
fore the fiatute de boiss afporiaris p: vitd teflatoris, it was a
queftion, wi:+ther an adtion weuld hie aguinft the executor of 3
arrier ! but now 1t 1s not doubted {¢).

an

Curia. A plamntift cannot iain two altions which requira
feveral iffucs 5 1o that the qucttion row is, Whether actions may
be joined where the fome pleadine will anfwer both? In {uch

] whe ‘ o Y o -
cafes as this, tac dolendint i tormer timey pleaded particularly
to the nen'eo; but 1t has been lately ruled, that not gegity 1s a

3 5 3 gually
" . ) . .
good pler (. Butatseens flrangc, that aebt and desine fhould
be joined, Locauie thoic actions have diffeient judgnicats.

it dobote

[

U on the fu of this cafe, they inclined for the plain-
tift.  Dur Jowendy when Regeny, Fudice, came into the
court in Adicieeinos Temm following, they were all of opinion
that thele were dutbined actuonss for an altion ariiolt @ common
carriery Upon 1 FE LUZTOL OF 1 2 GLAND, is rot fo much upon
a torty as upon a comtr: Jfy for by receiving the goods, and taking
a reward for the cirriese, the defendant implictly undertakes to
deliver them fafely, and therefore the law implies a contraét ta
anfwer the value, of robbed.  The cate of Matthew v. Hop-
kins (g) tae carricr of Tiwerton, was upon the common cultom
of the realny for pegligently cartyirg a bag of wool, in‘*which
there was fifty pounds, ind 1n tae fame declaration there was @

(2) Fur. Al € Brel,™ pl. 3.
Tac'€a’s Digetty Bk 10 ch xg.1, 6,
(6) Bro, Avr. ¢ jomderin Adhion,”

kis on ¢ right, Cockiril v, Kryafton,
4. Term Rep, 277, 5 nor can 4 count on
a promnic mace by a defendant, as adnite

P’ G

() Wright v. Bcale, 1. Sid. 223.
3. Lev. 141,

(d) 8. Co. 86.

(¢ But a plantitf ¢innot jein in ths
fame detiatat an a ciule of athien,
exccutor, Wb gnotler which acciucd in

qiftratz g to pay money received by lyin,
as Jucb, w the plamtifl’s ule, te joned
with other counts on promife made by
the intcflate, Jeonings v, Newman,
4. Tem Rep. 347.

(f) 2. Vent. 77,

(g) te Sido 243, 1. Vent. 365,

itrovip
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trover for the faid money; and it was held, that thefe were diffe- Datstow
rent actions, and ought not to be joined, which is the cafe in againft

point Janson,
So JuDGMENT was given for the defendant (a).

(a) But itis now fettled, that an ac-  Sce alfo 1. Vent, 223. ; Bedford v. Al-
tion againft a common carrier on the gock. 1. Wilf, 252.; Maft v. Goodflon,
cuftom of the realm and an a&ion of 2. Bl Rep. $48.; Brown w, Dixon,
trover may be jo ned in the fame decla.. 1. Term Rep, 274
ration, Dickicn v, Chifton, 2. Wilf. 319,

.
I 93 ]
Alice Mafters, Adminiftratrix of Charles Mafters, CE'feH-

againft Lewes.

INDEBITATUS ASSUMPSI T againt Lewes; and upon non To an indebis

affumpfit pleaded, the caute was tried before Hort Chief Fuf- ;“"" h“ﬁmfﬁ‘
tice of the king’s bench in GuiLbHALL, London ; and’it was aﬁfr‘.’zﬁaﬁrfﬂ. -
given in evidenee, gaintt the debter

¥ That Aaflers was indcbted to Gesfright, and Lewes was in- :’[f,e‘he‘;:f‘:;:::

debted to A4u/!er s, who dicd inteftate : That the defendant, after cannot plead in
the death of Li7a/fers, recaived two hundred and fifty pounds due bar, that a ere-
to the faid intcitate for wages, as mafter of a thip; and before any ditor of the in=
adminiftration was granted to the plaimntiff, for that was contefted '::':'"e had en-
N e v . . . . . ed a pldintin
by Gosfright,he (Gosfright) levied a plaint againft the Archbifhop ime  meriss
¢/ Canterprry, as orana'y, for the debt due to him.  T'here was courr agantt ke
a nhil retuned in tac therifl’s court of Londen, and upon four ¢ dinary, and
fummons there was a feire focias and judgment againft him, and "';:' ‘lh’h"‘[’g,f“
the moncy of the ordinary was attached in the defendant’s hands, vwva;c;,:oi:h:m
which was aftciwards condemned and received by Gosfright : was thereby at-
then adminiftration was granted to the plaintiff, who brought tacked in his
this action againft Lcwes, and had judgment to recover. But hands stthe fuic
whether the pointin law was a good bar to her action (a), it was o the ereduere
referred to the opinien of the Court by THE CHIEF JusTICE S C. Ante, 75.

himfclf, to whom it was referred at the trial. g'céc"'lh-sg-

It was argued, that fuch an attachment was well warranted by Ra)- s6.

the cuflemaf London for above one hundred and fifty years ; that there :g ‘5"5'""1(5'5'
had been no writ of error in all that time brought upon any fuch g ¢ ¥ion 3:::
judgment, neither was there any precedent to the contrary. 4a9.
“The objections againfl it are,—FiRsT, That by this mcans the 5.C.Comb.347,
adminiftrator will be liableto a devaflavit.—SEcoNDLY, ? hat no T+ Joncs, 165,
fuch action will lic in the fheriff’s court againft THE ORDINARY. | 'R°“‘ Abr.
As to THE FIRST GBJFCTION, this can be no devaflavit in the (S:fo Eliz. g93.
'adminittrator ; for if he be fued, he may plead plen? adminifiravity Ld. Ray. 347.
which will be good, cfpecially in this cafe, where no goods came Dougl. 380.
to his pofleffion. Then as to THE SLCOND OBJECTION, by the

(=) The cuftom of forcign atzachmenty, 1. Ld. Ray. 130, but it may now be
as n the prefent cafe, Was always plead- given i evidcnce under the general iffue,
¢ [pecially, Sk, 639.  Salk, 280, 3. Wilf, 297, 2. Bl. Rep. 834.

ftatute
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W. 2. 6. 19,

Carths 457.
Comb, 454.

3. Lev. 137, .
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ftatute Weftminfler the Second, ¢, 19. THE ORDINARY was liable
for any debt fo long as he had goods in his hands, which act was
made in afirmance of the common law. Now until adminiftration
be granted, THE ORDINARY 1cpiefents the perfen of the intef-
tate. There are many cufleins in London, which are allowed
there, and in no other place; as arrefting before a debt is due,
&c. (a) and they are the proper judges of théir own ufages; and
this Court will prefume that they have acted according to cuftom,
unlefs the contrary appears. So in London, an executor fhall be
charged to pay a dcbt upon a fimple contia&t of his teftator (4) ;
and this was held a reafonzble cuftom.

* E contra. The plaint is entered againft the archbithop, and
he is fummoncd, which ought not to be; for the money being in
Londonythe Bifbop of Londen, if any body, ought to be fummoned.

But THE CHIEF QUEsTION was, Whether this is a fuit within
the cuftom of foreign attachments in London?

And as to that matter, 1T WAS ARGUED, that thisis not a reafon-
zble cuftom ; foratcommon law, before the ftatute ot ##eftminfler the
Secondytho’ THE ORDINARY could notfue for or releafe adebt due to
the inteftate, yethe might feizc fuch goods which hefound to be inthe
inteftate’s pofleflion, and difpofe them at his will, or to pious ufes ;
and it was a qucftion, Whether debt would lie againft him if he
did otherwife ! for the creditors of the inteflate could not call
him to account, becaufe the law adjudged him the fitteft perfon
to take care of the eftate. It is true, the common law wys a
little defetive in this matter; but now by that ftatuce, debt will
lie againft him for fuch goods which fhall come to his poffeffion ;
and the reafon which is given in the ftatute, is the fame which
was before; for if THE ORDINARY will intermeddle with the goods,
he fhall account as an executor ought to do; and this is the very
ground of the writ in Fitzherbert (c) : « PRECIPE 4. epifcapo
& Lincoln. ad cujus manus bona et catalla que Sfuer. B. qui obiit
% inteflatusy ut dicitur, devenerunt, &¢.”” and for this very reafon,
if THE ORDINARY die, his executor fhall be liable.  Now if he
canrot be fued but where the goods of the inteftate devenerunt 1o
his peflcfl.en, then the plaint brought againft the archbifhop is
wrong ; for he hiad no goods of the inteftate in his hands, and is a
mere {tranger to the fuit and judgment, and thciefore is no pre-
per defendant; for which caufe this aitachment is not good.
Since theftatute 31. Edw. 3.c. 11. THL ORDINARY is compellable
to grant adminiftration to the next of kiny which if he relufe, the
court of king’s bench will grant a mandamus to compel him.
Now here is a plaint brought againft AN CRDINARY, to whom the
right of granting adminidtration belonged, and who ncver re-
fufed to grantit, and who cannot be anfwerable, unlefs he adtually
intermeddle with the goods ; but here he is cendemned to anfwer

(a) Ante, 75. Calthorp,27. Hcb, (#) Cnelling’s Cafe, 5. Co. 82.
86. 1. Veni. 29. Rcll. Abr, g55. Cro. Eliz. 409,
1. Bac, Abr, 639, ) Friz, N.B. 1204
before
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before he knows any thing of the fuit. The cuftom is, that if AcrrezMade
the defendant, who is really the debtor, appear, the attachment TER$1 Apmiy
againft the garni/bee will be’ difcharged, and then he muft putin J*"2"*" ::‘
bail to render his body, or pay the condemnation money; but the ~ Masryas,
archbithop cannot be compelled to do either, fo he is not within  againfs
this cuftom. * The authority which comes neareft to this cafe, Lrwes.

is in Dyer 244. where one Toft was indebted o Foxcroft, and Wil- « [ 95 ]
kinfon was indebted to Toft, who died inteftate; THE ORDINARY

grénted adminiftration to Mar/ball; then Foxcroft levies a plaint Dl’"’ 247: A
in Londonagairit THE ORDINARY, andupon a #ibil returned, asin ¥ 73

this cafe, the money was attached in the hands of Wilkinfon, and

recovered and paid to Foxcr:ft, and the adminiftrator brought an

altion of debt for it; the defendant pleaded the cuftom of Soreign Comb.347-427
attachments in London, and all the matter bofore mentioned, and

upon demurrer to the plea, the plaintiff b.d judgment. Now

though adminiftration was granted in that ¢.fe before the plaint

levied againft THE ORDINARY, which was nct in this cafe, yet the

reafon of that judgment may govern this cafe; becaufe THE orDI-

NARY can have no adtionagainft ilkinfin th. garnifbee,to recover

the debt due to the inteftate; thercfore no action thould lie againit

him ; foin this cafc, becaufe THE ORDINAR Y cannot fue, it is un-

rcafonable he fhould be fued, and the cuftom will not extend to

sake him liable to fuch fuijt.

Curta. The reafon why money is attached in the hands of
the garnifbee, is to make the debtor appear. Now the defendant
Lewss wasnever indebted to THE ORDINARY; thercfore he could not
be compelled to appear, by entering a plaint againft the archbifhop,
to whom there was notning due. ‘L'here are feveral cuftoms in
London againft law, as arrefting the bail without a feire facias
or capias againft the principal, &c. But this cuftom cannot be
fupported by reafon; and though their cuftoms are confirmed by
act of parliament, yet fuch cuitoms which are contradiGtory to
reafon, and to the principles of the common law, fhall not be
allowed in the court of king’s bench.

Afterwards in Michaelmas Term following 1T wAs HELD, that
no ation did lic againft the archbifbop, and by confequence the
plaintiff; in this cafe, had judgment.

Wilfon againft Guttery. Cafe 45.

THE DEFENDANT was arrefled on a Sunday, by a writ out of Adion lies for
THE MARSHALSEA. And now the Court was moved to arrefting on
difcharge him. BuT 1T WAS DENIED; and he was direGted to S¥4), contra-

. . - . . ryto29.Car, 2.
bring an action of falfc imprifoninent. c. 7.; but the
Court will not difcharge the prifoner.~=S, C. 1. Salk. 78, Poft. 449. 6. Mod. g6. Fort. 373,
6. Com, Dig, “ Temps™ (B, 3.) 3. Bag, Abr. 39, 40. 4. Term Rep, 377, 5. Term Rep. 194

The
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1. Maod. 14,

1. Salk. 175. 380.

Dougl. §34. 3

. Bac, Abr, 10,
Iz, * Juitice of Peace™ (M. 8.),
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The King againfl Harpur.

AMOTI(‘!N was made to quath an‘indiGment, which fet

forth, that the defendant being qualified to be a conflable, was
debits muds el to ferve that office at [flington; and that he had
netece of 1ty but did not take the oath to exccute that office.

"The obje&ion was, that the indi¢tment thould fet forth, that
he was chofen by one win had fufficient avthority, and that he was
fummoied before a juftice of puace to take the oath; and there-
forc it not appearing how h was chefon, and that he had notice,
the indiékment oughi ta be qualhed (@),

G. Mol oo Poftiras, 1)9.  Atfleyn, 78, Stra, g20. 1146,
2. 8w a4 Con b “Indidmend " (G 2.). 4. Coma
2, Havh L Clocho e 500K 250 0 57, Sevilex o, Burder,

2. Kb, 527,

4. Tur Rep. 278,

Cilc 47.

Pot. 127. 130,
$. Co. 38. b,
11. Co. 43 b.

2. Roll. Rep. 3.

Abr. j40.

Cafe 48.

1f a man dwell
on a farmin the
panth of 4. and
hasafmallquan-
tity of land in
the paiith of B.
on  which  he
feeds catle for
the purpofe of
b ng empliyod
in bufbandry in
the panth ot o
and not in tae
panthof B. the
owner fhall pay
nthe tor fuch
agiled cattle to
the parfon ot the
panth of B.

Cro. Eliz, 446.
475 702,

Fuz. N. B. 53.
1. Rell. Abr.
€45. 600,

Co, Jac g76.
S, g 6o,

N

(&) Itis fwd 8. C. Comb, 328. that the indictment was quathed.

Anonymous.

OTA. A let may et afine on a contable, but the f/fions

cannot.

1. Ld. Ray. 50.

1, Salk, 175, Savil, 91. 4. Com. Dig, 8vo. 696. 1, Bac.

Swales againft Lowther.

MAN had a houft .od agreat farm of arable land in the parifh
of Kippax, where he dwelt, and he had five acres of plowed
land, and forty acres of pafture, inthe patith of Snillington, upon
which pafture he fed his eattle which were employed in hufbandry
in the parith of Kiprav. “T'he paiton of Suillington libelled for
tithes, for the ariflmezt of catle there.  The defendant thereupon
fuppctls, that by the cufiom of fiugland no tithes ought to be
pard for agifbment of czttic kept for plough or pail.

And now a motion w.s nade for @ probibitiony becaufe the
plaintff cannot libel for the agittment of cattle but for fuch as
are fed in the fame penfhy and ot elfewhere; and the ﬁaﬂurage
of cattle uftd tor hutbandry in the fame parifh is not titheable,
becaufe the parfon has tithes for them in another kind.

On the othr fide it was {aid, that the parfon is to have a profit
where the paiifhioner has any bonefit, and that he is an inhabitant
wheirever he has land,

But ru1. CourT would not grant a prohibition upon the firft
motior, but gave the defencant leave to amend his fuggettion, by
adding, that he had arable tund in Swiwington, and exercifed huf- .
bandry there; which was amended,

o, Had, 384, 3. Come Dy Difmes” (H. 5.)e Fitzg 208,
Afterwards

9
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* Afterwards in Michaelmas Term it was moved againyand THE  Swaczs
ourT were of opinidh, that it the cattle depaftured were not _ againg
for plowing the land in the fame parifh where they are fed, he Lowraga.
fhall pay tithes, though they plow in znother parifh; and if he Carh. 476.
bad more cattle than he employed for the plough in the fame pa-
rifh, he ought to pay tithes for them. But rae Court ordered

the defendant to make affidavit to afcertain the fact,

Brockwell againff Lock. Cafe 49.

DEBT by the bailiff of THE PALACE COURT of the Bifhop of The Bailiff of

Rochefter for fees, upon execution of a judgment in that T*E Pacace
court, being twelvepence in every pound for” any fum under a g?,;; T ?f ;’e
hundred pounds, and fixpence in the pound if above that fum; and ,b,/;,,.');szm e,::
this is by virtue of the jtatute 29. Eiiz. c. 4. (@}, in which there utied topoundage
is A PROVISO, © that it thall not extend to fees taken or had under the ag.

“ within @ city or tswn corporate.”  ‘The plaintiffhad a verdict, fl”“ c. 4. for
. . . Necuting a
And upona motionis arreft of judgment, becaufe of that claufe judgment of
in the ftatute, it was alledged that this cafe was not within that 4 court.
PROVISO, it being neither a ¢ity or town cor porate where the ex- S.C.r Slk.«x

<331,
ecution was made. Now the reafon why exccution fees are not 2. Joncs, x135’-
to be taken in fuch places is, becaufe the jurifdiclion is narrow, 2-Roll-Rep.sg.
the fheriff is at lefs trouble, .and not fo much indanger of an elcape;; é}f“g;’f::'
but here the jurifdiction of the bifhop is as large as his diocefe, Noy, 56, Te
and fo not within the like reafon. Bailiffs of iranchifes and i 1. Mod. 167.
bertics are nained in the ftatute, and the plaintif being fuch, and 4- Mod. 254.
the place not within the provifo, he is entitled to this action ; and LoPh- 173
it has been ruled, that where « bailiff of a Jranchife made exe- Ga:::r.n[gDis: ’
cution upon a /.ire facias, he thould have his fees by virtuc of this « Vifcount™

tatute. (F. 2.).

Curia. An oflicer of a liberty fhall have his fees for execut- :&GB“‘ Abr,
ing the procefs of this court; but it was never intended by the 2. Term Rep.
ftatute, that he fhould have any for exeeuting judgments obtained 155
ininferior courts.

Thercfore this judgment was flayed.
\4) See 3. Geo. 1. c. 15, * r 98 ]

* South againft Allcn. Cafe s50.
Trinity Term, 7. Will. 3. Roll |
SurREY, } BE it remembered that heretofore, to wit, in the
to wit. Term of Lafferin the firft year of the lord the
king that now is, before the fame lord the now kinz at Weftmin-
Sery came William South, by Thomas Fohnfon, Fenior, his at-
torney, and brought hereinto the court of the faid Jord the kin
then there, his certain bill againtt Robert Alien and Fohn Wilfon, in
the cuftody of the marfhal, &c. of a plea of trefpafs and cjeciment i
and there are pledges of profecuting, to wit, Fobn Doe and Ria
chard Rae, which faid bill follows in thefle words, to wit, /#iliam
8outh complains of Rabert dllen and Fohn Wilfon, in the cuftody
' of
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of the marfhal of the Mar/halfea of the lord the king, being beforé
the king himfelf, for that,to wit, that whereas one #illiam Birch
and $asah his wife on the firft day of May, inthe firft year of the
reign of the lord Fames the Secondy now king of England, &c.
at Tooting- Gravcney, in the county aforefaid, by a certain indenture
figned with his hand, and fealed with his feal, demifed, granteds;
and to farm let, to the faid #illiam South one mefluage with the
appurtenaiices, and onebarn, and one orchard, and one garden;
fituate, lying, and being in Tooting Graveney aforefaid, in the
county aforefaid, to HAVE AND TO HOLD the tenements aforefaid,
with the appurtenances, to the faid #illiam South and his affigns;
from the faid firft day of May until the full end and term of %ve
years from thence next en{'uinf and fully to be completed and
ended. By virtue of which faid demife, the faid /Zilliain S~uth en-
tered into the tenements aforefaid, with the appurtenances, and
was poflefled thereof, until the faid Fobn Wilfon and Robert af-
terwards, to wit, ou the fame firft day of Mayin the ycar above-
faid, with force and arms, into the tenements aforefaid, with the
appurtenances in and upon the pofleflion of him the faid #illiam
South, thereupon entered, and him the faid #illiam from his farm
aforefaid, his term thereof not being ended, ¢jeted, expelled, and re-
moved, andhim thefaid /#illiamfrom his pofleffion aforefaid, fo eject-
ed, expelled, and removed, kept out and yect keeps out thereof, and
other wrongs then and there to him did, againft the peace of the
faid lord the now king, to the damage of him the faid #jlliam
South of one hundred pounds.  And thereupon he btings fuit, &c.

And now here at this day, to wit, Monday next after eight days
of Saint Hilary in this fame Term, until which day the faid Robert
and ‘fohn had leave to imparl to the faid bill, and then to anfwer,
&c. before the lord the king at /¥¢ffminfter, came as well the faid
William South, by his attorney, as the aforefaid Robert Allen and

ohn Wilfony, by Edward Shaller, their attorney : and the faid
Robert and Fobn defend the force and injury when, &c. and fay,
that they are not thereof guilty, nor is either of them guilty in the
manner and form as the faid #uliam South above declaring al-
ledgess and of this they put themiclves upon the country, and the
aforefaid #illiam South likewife, &c. Thereforeleta jury thcre-
‘upon come before the lord the king at Weftminfler, on Saturday
next after eight days of the Purification of the Bleffed Virgin Mary,
and who neither, &c. torecognize, &c. becaufe as well,&c. The
fame day is given to the parties aforefaid there, &c. Afterwards the
procefs is thereupon continued betwcen the parties aforefaid of the
plea aforefaid by the jury being thereupon refpited between them
before the lord the king at. 2ejiminfler, until 7V ednefday next af-
ter three weeks of Eaffer then nextfollowing, unlefs the juftices of
the lord the king afligned to take THE AssizESs in the county afore-
faid fhall firft come on Thur/day the third day of March,at South-
war#, in the county aforefaid, by form of the ftatute, &c. for want
of jurors. At which day before the lord the king at /Zefiminfter
cometh
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tometh the partics aforefaid by their attornies, and the faid juf-
“tices of the lord the king before whom, &c. have fent here their
record before them had in thefe words, To wiT, Afterwards on
the day and at the place within contained before Ebwarnp HErR-
BERT, Knight, Chief Juftice of thelord the king, affigned to hold
pleas before the king himfelf, and TromAs JEnNour, Knight,
one of the barons of the exchequer of the faid lord the king, af=
figned to take affizes in the county of Surrey according to the form
of the ftatute, &c. came as well the within named #illiam South,
as the within written Robert Allen and Fobn Wilfon, by their at-
tornies within contained. And the jurors of the jury whereof
mention is within made being called likewife came; who being
chofen, triedy and fworn to fpeak the truth concerning the matter
within contained, fay upon their oath, that before the faid time of
the trefpafs and eje&tment aforefaid above fuppofed to be done,
one John Store was feifed in his demefne as of fee of and in one
mefluage, one barn, one orchard, and one guarden, in the de-
claration aforefaid mentioned, with the appurtenances, ituate, ly-
ing, and being in Tooting Gravency within written in the county
aforefaid ; and that the faid Fohn Stone, being fo {cild as aforefaid
uf and in the tenements aforefaid with the appurtenances, afterwards,
&c. to wit, on the twenty-ninth day of Osbery in the thirty-
third year of the reign of the lord Charles the Sccond, late king of
England, mad- his lait will and teftament in writing, figned, fealed,
and delivered by the faid Fohn Stone, in the prefence of three cre-
dible witnefles, whofe names to the faid laft will and teftament,
and in the prefence of him the teftator by the fame wimncfles fub-
{cribed, are in thefe Englith words following : wiz. © The twenty-
« ninth of Octaler 1681, Fohn Stoney of the parith of Allballsivs
 Barking, London, citizen and meichant-taylor of Zsndon, being
« fick and ill, makes his will as follows : As to my citate, I give
« and difpofe the fame in manner following : /tcm, I give unto
« my fifter Sarab Birch, witc of William Birch, * the rents and
< profits of all my lands and tenements lying in Tooting, in the
‘¢ county of Surrey, during her natural life ; and to be paid by
“ my executors hereafter named, into her own hands, without
¢ the intermeddling of her hufband ; and after the deceafe of vy
¢ faid fifter Sarah Birch, 1 do give and bequeath the f2°7 ) inds
 and tenements, with the appurtenances, unto and an ag# Foba
 Birch, Malme Birch, and Sarah Birch, children of my faid
« fifter, and to their heirs and afligns for ever cquaily, part and
¢ part alike,” as by the faid laft will and teftament of the {2id Fobn
Stoney to the faid juftices and jurors aforefaid in evidence thewn
amongft other things, is more fully manifeft and appears. And
the jurors aforefaid, upon their oath afcrefaid, further fay, that the
faid fobn Stone, afterwards, to wit, on the firft day ot May, in
the year of Our Lord 1682, at Tooting Graveney aforefaid, in the
county of Surrey aforefaid, died fo thereof feifed of and in the te-
nements aforefaid, with the appurtenances. And the jurors afore-
faid, upon their oath aforefaid, further fay, that the within Agame,d
arah,

Soutn
dgainft
ALLEN.

[ 10c]



SovrH
kgainft
ALLEN.

Trinity Term, . Will. 3. In B. R,

Sarah, one of the leflors of the plaintiff, and wife of /#illiam
Birch, the other leflor of the plaintiff in the declaration aforefaid
mentioned, and Sarabh Birch, in the laft will and teftament of the
aforefaid Fobn Stone likewife named, is one and the fame perfon, and
not another and a difterent perfon ; and that the tencments in the
declaration aforefaid mentioned, and the lands and tencments in
*Tooting, in the county of Surrey, in the faid laft will mentioned,
are one and the fame lands and tenements, &c.; and that the fame
Sarab Birchin plend vitd modo exiftit. And the jurors aforefaid,
upon their oath aforefaid, further fay, that the faid ZVilliam Birch
and Sarah his wite, alterwards, and after the de th of the faid Fobn
Stoney and before the faid time when, &c. to wit, on the thirtieth
day of Aprily in the firft year of the reign of the lord Fumes the
Second, now king of England, &c. in the tenements atorefaid, with
the appurtcnances, in the declaration and laft will aforefu! men-
tioned inand upon the pofleflion of the zforcefaid Robert Allen and
Fobn 11ifon, entercd thercupon, and were thercof feifed as the
{aw requires ; and that the aforefaid 773lliam Birch and Sarah his
wite being thereof fo feiled, afterwards, to wit, on the within
written firft day of Muy, in the frft yeur within written, at Yooting
G raveney aforefaid, in the county aforefiid, by his indenture within
{pcaified, figned with his hand, and fealed with his feal, demifed
to the aforelaid 777:lliam South the tcnements aforefaid, with the

* appurtenances, to have and to hold the tenements aforefaid, with

the faid appurtenances to the faid 777/liam S:uth and his afligns,
from the faid firt day of May, in the firlt year abovefaid, until the
full end of five ycars from thence next following afid fully com-
pleted and ended. By virtue of which faid demile, the fame 7#7/-
Liam South iuto the tenements aforefaid with the appurtenances,
eatered, and was thereof poflefled, unul the aforetaid Robert Allen
and Fohn Hilfon afterwards, to wit, on the fecond day of the
{ame month of Aay, in the firft year abovementioned, with force
and arms, &c. into the tenements aforefaid, with the appurtenances,
in and upon the pofleffion of him the faid 724lliam South thereupon
entered, and him from his poflcflior ¢jetted.  But whether upon
the whole matter aforefaid, by the jurors aforefaid in form afore-
faid found, the faid Robert Allen and Fohn are guilty of the trefpafs
and cje@tment within written ih mapner and form aforefaid, as the
faid i¥iliiam Seuth within againft them comphain, or not, the ju-
rors aforefaid are wholly ignorant, and thereupon pray the advice
of the Court here in the premifes.  Andif upon the whole matter
aforefaid, by the jurors aforefaid, in form zforefaid found, it fhall
fecem to the juftices here that the tenements aforefuaid, with the ap-
purtenances, by the aforefaid laft will and retament of the faid Fobn
Stone, are devifed to the faid Samuel Birch for the term of his life,
then the jurors aforefaid upon their oath aforefaid fay, that the
aforefaid Robert Allen and Jobn IVilfen are guilty of the trefpafs
and eje¢tment within written, in manner and form as the faid
Hilliam South within again{t them complains; and then they aflefs
gamages of him the faid /Filliam Seuth by eccafion of that “e{Pa%
an
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And ejeltment ; befides his cofts and tharges by him about his  Seven~
. 23: injt‘h&is &h}g laid out,to fixpence, and forrtghefe cofts and charges ~ ageiaf
to forty-eight fhillings) But if upon the whole matter aforefaid,
in form aforefaid found, the tenements aforefaid, with the appur«
tenances by the aforefaid laft will and teftament of the faid ‘Fobn
Stone are not deviled to the faid Sarab Birch for the term of her
life, then the jurors aforefaid, upon their oath aforefaid fay, that
the faid Robert Allen and Fobn Wiifon are not guilty of the trefpafs
and eje&ment within written, as the faid Robert Allen and Fobn
Wilfon within, in pleading, have alledged. And becaufe the afores
faid juftices and court here are not yet advifed what judgment to
give of and in the premifes; a day 1s thereof given to the partics
aforefaid until Yhurfday next after fifteen days of Eaffer, before
the lord the king at Wefiminfler, to hear their judgment of and
upon the premifes, for that the aforefaid juftices and courthers are
not yet advifed thereof, &c.

Ascadg

*[102]
South againfi Allen. Cafe s1..

IN EJECTMENT for lands in Tooting, upon the demife of #illiam A devife of # the

Birch and Sarab his wife; a fpecial verdict was found, that }f retsand pro.
Zolm Stone was feifed in fee of the lands in queftion; and by his ,,-f:”‘ d‘:‘;}; ':z

ft will and teftament devifed the rents and profits thereof to the « rementslying

faid Sarab for life, tobe paid by his exccutors into her hands, &c. ¢ in Dale,tomy
L} H
The queftion was, Whether this was a devife of the lands to « ?,‘::‘ n‘::,':ﬁ

her for life, or tn the executors during her life ? If it was to her ¢ nfe,tobepaid

for life, then the cje¢tment is well brought upon the demife of 1. By my execu
the hufband and wife: ! tors into_her
own hands,

THOSE WHO ARGUED for the plaintiff hild, that it was a “:t'g;':; dl:'_"
good devife of the lands to the Wwife for life ; for a devife of “ the « ingof herhufe
@ rents and profits” is a devife of the lands itfelf: and the fub- ¢ band; andat-
fequent words, « to be paid by hiaexecutors,” will make no ¥ al- ! ter herdeceaf

H H 1 a1d la
teration of the eftate} it makes them bailiffs to a particular pur- | ':::;nd lands
pofe, but gives them no intereft. As for inftance: A man had « j be :q'::'l‘l';
iffue a fon and a daughter (a), and devifed that his fon fhould « divided unta
have his lands at the age of twenty-four yeais, and bequeathed “ and amongft
forty pounds to his daughter at the age of twenty one years, and |, ‘h’:hgf_';ﬂ°£
appointéd who fhould be his executory and that he fhould have | V=0 e
¢ the overfight and doing of all his lands, &c.”” until the feveral 1br jands to hig
ages of his children; and it was adjudged, that the executor had fiter for lLfe,
no intereft in the lands by thofe words, but only a ftewardfhip for but to his exea
the benefit of the heir. So in Trinity Term, in the forty-firft &' e':;“"‘::
year of Queen Elizabeth, The teltator being feifed in feey de- .., ..y profina
vifed to his fon in tail, and appointed that the overfcer of his Will for her ufe do-

ring her life.
8,C. Ante,63. S.C. 1. Salk, 228, S.C.Comb. 375. 1. Vern, 104.256. 2. Versn. 310. 420,
1. Eq. Caf, Abr. 333, 1. Atk. 581, Caf. T.T.164. 2.Vezey;323. 2.Chan, Cafesy173. 176,
Powel on Dev. 286, 1. Term Rep. 193. 4. Term Rep. 89.

a) C . Collins, Yelv. 73.
VoL V. () Gurpentec » ;I w e thould
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fhould educate kis fon till twenty-one,  and receive, fet, and let
¢« for him:” and it was adjudged’(«), that the overfeer had no in-
tereft to make a leafe for years in his own name, but that he
might make leafes at will, and that his receipts were for the ufe of
the devifee. If a man devife that his land fhall defcend to his fon;
and that his mother fhall take the profits until he is of age; and
the mother marry, and die before her fon come of age; the huf-
band fhall not have the profits till that time, becaufe no intereft
was devifed to the wife, but a confidence for the benefit of the
fon (4). There can be but three pretcnders to this eftate; the
heir atlaw ; the executors; or the devifee. ‘1 he heir at law can-
not have it; for a devife of rents and profits is a devife of the
land itfelf. The exccutors have no eftate by this devife; for
fince the ftatutc of wills (¢), the law never conitrued a freehold
to pafs by fuch words, without neceffity required it; for nothing
18 given to thein, but that they fhall pay, &c. anditis no confequence,
becaufe they arc to pay, that therefore they muft have the eftate in
the land (d). If a leafe be made, upon condition that the leflee
fhall not alien but to his children, and he afterwards devife part of
the tenn to his fon, after the death of his wife, and make his exe-
cutors, and die ; this 1s no forfeiture (¢), becaufe the law will not
mtend 1t to be a devile to the wife by implication, to make a
breach ot the condition in order to deftroy an eftate exprefly de-
vifed : {o1n tins cufe, the rents being exprelly devifed to the wife
though they are to be paid by his executors, thelaw will conftrue
it to be a devife to the wife, becaufe it does not appear that he
intended any interc{t to the cxccutors. '

7 ‘I'HOSE WHO ARGU:D for the defendant infifted, that it
was mmpoffible to fulfil the intent of tac teftator, if the eftate
fhould not be vefted in the exccutors. his meaning was, that
the wife fhould recave the rents for her hite, which fhe may
do, if the exccutois recer.e tie profitss  An executor quatenus
fuch, has nothing to do .l the frcchold, fo that his office is
not concerned in this cafc, but the peifon is defcribed who fhall
receive the profits, and theictore fuch a conftruétion muft be
made of the will, that Jll the parts of it may ftand together.
Can any reafon be afigned why a devife of « the rents and
“« profitsy 5. fnould pais 7 fund itfelfy but only to fulfil the
intent of the teftator by 1uplication? Fo. the nght which is
given to a man to recunve tie prefits entitles him to the land ; but
if any thing appear m will, to lacw the intention of the teftator
to be otherwife, there the law will never maiie itan eftate by in-
plication. If aneftate of freehold thould be vefted in Sarab the
wife, then her hufband would have it during her Lfe; and if he
fhould be outlawed or becowe a bankrupt, 1t would then be for-
feited for his life, and during that time the could not have the
profits; which 1s directly contiary to the will. “T'helaw has ap-

(a) Pigott w. Gamith, Cro. Elz. (c) 32. Hem. 8. ¢ 1. 34 Hem. 8.
674 734 c g 120 Car.2.¢.4.

(b) 2. Leon. pl. 380. (d) See 3.Com. Dig. ¢ Devife® (N.2.%

(¢) Horton v. Horton, Cro Jac. 74.

pointed
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oirited no particular words to difpofe a frechold by will; there-  Sowrs
?ore fuch words which fhew the intention of the teitator to devife  arain/t
fuch an eftate, are fufficient to make it fo. Now an executor A**¥™
caunot pay the rents into the hands of the wife, unlefs he has
fome eftate in the land to fue for and recover the profits, if the
tenants fhould deny payment. As to the cafe of Garpenter v.

Collins (a), it is not to this purpofe, for that was only an appoint-

ment to the executors to look after the land; they were no more
than the overfeers of the will, and had no legal intereit by that
devife.

In Trinity Term 1696, JUDGMENT was given for the defen-
dant by the opinion of Two JUDGEs againft Tie CHIEF Jus-
ricF, who held that the intent of the teftator would be better
fulfilled if thefe words thould be conitrued to give an intereft to
the executors during the lfe of Sarah, becaule the will being
penned againft her hufband, by fuch a conftruétion he would have
nothing to do with the rents.  Rut by the penning this will, the
executors have no interceft by thefc woirds; for 1f tney thould, it
would contradiét the precedent devife of ¢ the rents and profits™
to the wife; and that would be to make a devilc by implication
to the executots, to * contiadict an exprefs devife to her for life. [ 104 ]

But by the opinion of the other Judges, the defendant had
Judgment.

(a) Cro. Eliz, 94, S. Ca Yelv. 73. 8. C. Brownl, %8,

Robinfon againft Grofcourt. Cafe §a.

THE CHAMBERLAIN of London brought an action of debt Asye-tow made
againft the defendant, for a forfeiture upon the breach of a by theCitvor
bye-law, which being removed in this court by a babeas corpus, Loxoom “::,"’
the lord mayor, aldermen, and fheriffs made this return: « THAT :';;;; “F:: o::
t the City of London is an ancient city; that there had been a « qupation of
« cuftom there, time out of mind, for thc mayor and aldermen for  mufic and
« the time being, with the confent of other faithful people, to make ! dancing withe
¢ bye-lawsfor the common good of the citizens, as often as there , .7, "‘; m
« {hould be occafion; that their cuftoms were confirmed by aét « ;: e‘,::;;d te
« of parhament; that at a common-council held at GUILDHALL % the freedom
« on the eleventh of September, &'c. a bye-law was made, by pasrimny
¢« That whereas the mafter, warden, affiftants, and commonalty |, o Jervitudey
¢« of the art and fcicnce of mufic, freemen of the faid civy, had |, :?::l:' ‘:“':"'
¢ been an ancient brotherhood, and that no perfon not being a « afeer wotice,
“« freeman ought to ufe any art or occupation within the faid ¢ take vp his

¢ city for gain ; that inany foreigners did take upon tuem the art ¢ freedominthe
¢ Company of

6 Muficians, on pain of forfeiting ten pounds for every offence,” is a veidbye-law —5. C, Comb. 373

8. C. Holt, 129, 3, Roll. Abr, 363, Poft. 157, 167. 319. 438, 1. Mod. 70, 164, 6. Mod,

£23. 177. Ray. 447. 1t Salk. 341. 352, Comb. 10. 121, 181. Skin. 371. 291. 2. Show,

267, 278. 4. Mod. 2y. 1. Burr. 12, 14, 3. Burr. 1324, 1. Bac, Abr. 339. 1. Wilf, 2336

3. Will, 266. 1. Stra, 675.
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« of dancing, not being free of the faid city, nor members of any
< fraternity, &c. For remedy whereof it was enated by the
“ mayor, aldermen, and commons, that every perfon ufing the
« occupation of mufic and dancing within the faid city, who fhall
« have a privilege to be made free by patrimony, fhall at next
¢ court ofP afliftants of the Company of Muficians, after notice,
¢ accept and take upon himfelf the freedom of the faid company;
« and that every perfon who hath ferved an apprenticefhip to the
« myftery of mufic and dancing, and not made free, and fhall yet
¢ exercife his trade, fhall forfeit ten pounds for every offence, to
¢ be recovered by ation of debt or plaint, in the name of THE
‘“ CHAMBERLAIN, in the mayor’s court, one moiety after con~
¢ yi&tion to be paid to THE cHAMEBER oF LoNpon, the other
¢ moiety to the mafter, wardens, and afliftants of the faid com<
¢ pany, for the ufe of the poor thercot.”

~

IT WAS ARGUED for the defendant, that bye-laws arc good or
bad, in refpect to the end for which they are made; as againft
frauds by Blactwell- Hall faftors; againft reftraining the number
of carts and coaches; but where the public is not concerned, a
man fhall not be reftrained of his liberty by any law whatfoever.
* Therefore this bye-law is void :

FirsT; For the matter, becaufe it is trivial. There are feveral
trades fo mean, that they are not within the intention of the
ftatutes of bankruptcy, though thofe ftatutes fpeak generally of
« all perfons ufing the trade of merchandize, by way of bargain-
« ing, exchange, &c. or otherwife in grofs or retsil, or fecking
¢« a living by buying and felling, &c.” All cuftoms or laws
which reftrain trade, are to be taken very ftrictly, becaufe at
common law any man might ufe what trade he thought fit; which
is now reftrained by the ftatute 5. £liz. c. 4. to anapprenticethip;
but that being performed, he may fet up his trade where he can
moft conventently. A bye-law, without a cuftom of the place
to fupport it, will not bind (a). Now the cultom of this place
is, % That no perfon not being a freeman, ought to ufe any are
& or occupation within the city of London for gain, not bein
&« free of the city, nor member of any fraternity;” fo that this
cuftom does not bind aman to be free of any particular company;
and then the bye-law exceeds the cuftom, becaufe though the
perfon is free, yet if he do not take his frecdom of THE Com-
PANY OF MUSICIANS, itis not good. This bye-law tends to
deprive perfons of their freedom though they are entitled to it by
birth or fervice, and to take away the intereft which they have,
and which is vefted in them by cuftom ; for there may be a cuftom
to appropriate particular privileges to a corporation, exclufive to
all other perfons ; but a bye-law without a cuftom will not do ity
becaufe it is againft the liberties of the people in general,

{a) 1.8k, 192. 4. Mod: 27,
StconpLY,
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SeconpLy, The penalty is exorbitant, in making the forfeiture
to be ten pounds for every offence: and this has often been ad-

Roztnsow
agamfi

judged in cafes of lords of marors, who have fet arbitrary fines Grorcorx
on their tenants, that notwithftanding they had power to impofe Comb. 43,
fines, yet it muft be according tojuttice and reafon (a). Thecafe S¥7- 247-

which moft refembles this is that of Paine v. Haughton (b),
where the king by letters patents granted a puwer to the mayor
and commonalty of this very city to make bye-laws, and this was
confirmed by act of parliament; afterwards they made a bye-law,
¢¢ That no carman {hould ufe a caitin the city without a licence
& from the wardens of fuch an hofpital, under the penalty of
¢ fifteen fullings ,”” and 1t was adjudged void, becaufe 1t was in
nature of a monopoly, and made only for the private benefit of
fuch wardens, without any refpect to the public good,

* THIrDLY, The penalty 15 to be recovered by action of
debt, or plunt, n the name of THE CHTAMBERLAIN 1n the
mayor’s coutt, and one moiety after convicl on to be paid to THE
cHAMBER oF L.onpoN. Now for this rcafon the bye-law 1s
void, becaufe 1t 1s to make them judges in their own caufcy which
is fo contrary to the rules of law, that it has been held (¢), that
it a judge take the caption of a tne whuie he s a party, the coge
niz ance 1 voud.

Four raLy, This cuftom 1s not appled to thofe who are free
of the city, but 1t 1s laid at large to be in thc mayor and aldermen
for the tume being, with the confent of other /gutbful peaple, ta
make bye-laws, &c. which may be people ot any other place 5
and thercfore it 1s naught, not being bound up to the freemen of
the city, for fo was the 1eturn in Vagon.r’s Cafe (d), viz. de
a[fenfu communutatis ejufdem civ tatis.

FirruLy, Here 1s an arbitraiy power given to the Company of
Muficians, who by admitting 2 man 1ato their fraternity, may
take what fine they pleafe, and if they refyfe to admit him, there
is no penalty givcn by this law to the perfon thus refufed to com-

el an admittance, which 1< to put a certain number of men under
the final junifdiction and powci of others, and that 1s contrary to
a fundamental rule in the law T hercfore a bye-law made b
the Merchant Adves turers (¢), 1 hat no man thould buy or fell
« at four fars within fuch a puince’s dominons, without firft
¢ compounding with them, and paying a fine,” was held to be
void, becaufe it was an infiingement of the hibeities of all others

not being free of that company.

SixtuLy, But admitting this bye-law to be good, they ought
to have returned, that the detendant had notice of ity and the
rather becaufe he is not one of their company; and it 15 a rule 1n
all cafes, where penalties arc unpofed by way of forfeiture, thag
tue party ought to have natice of the law.

(e) Sce Halton v Hffell, Stra. (5) 1. Roll Abr. 364s

1042. kvelyn v, Chichefter, 3 Buir. (¢) Co. Lit, 14.

17¢7. Grant v, Aftle, Dougl. 724. (d) 8.Co 122,
valis. L¢) 1. Roll. Abr. 363

H 3 THose
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' “T'HOSE WHO ARGUED on the other fide anfwered fome of the
objetions, viz. ¢

As to that objeftion, that the bye-law was void becaufe 2
moicty of the penalty was to be for tae ufe of the city; admitsing
itto be void for that reafon, yet that will not make the whole
bye-law fo, becaufe it may be good in part, and void in part,
The fame objetion was taken in the cafe of Player v. drcher (a)
where a moiety of the fine was appointed for the maintenance of
CHurisT’s HosPITAL, and the other moiety ta the mayor and
aldermen, &c, and there it was infifted, that the court of alder-
men would be both judges and parties ; yet a procedends was not
allowed.

% Neither is this bye-law contrary to a cuftom, or excluding
thofe who have right by birth to be freemen, becaufe it is necef-
fary that even in fuch cafes the party ought to be free of fome
company, otherwife he cannot be free of the city ; and ifit be ne-
ceflary that the defendant fhould be free of a company, why not of
the Company of Muficians, which is the moft agreeable to the art
of dancing ¢ And if he refufe, why may not the court of aldermen
have power to impofe him upan that company ¢

As to THE FIRST OBJECTION, that this bye law is void becaufe
it is made about a trivial matter; the queftion is not about the
meannefs of the thing, but whether the fubjeG-matter be within
the jurifdiction of the court of aldermen 5 and if fo, then whgther
they have not done what is reafonable ? .

And as to that, it cannot be denied but that wmuficians are an
ancient brotherhood in London, and have been always under the
care and government of the city; and the law now in queflion
carries a conveniency in the very nature ot it, for it is to kee
good order in the city, that the youth fhould not be taught but by
fuch who are approcved mafters in this art 3 and it is not the
meannefs of tradcs which exclude the people who exercife fuch
trades from the care of the civil mugiftrate; for then inp-keepers,
comb-makers, patten-makers, and many other trades, would be
under no government, which is moft ncceflary in fuch mean em-
ployments ; {uch people are fubject to bye-laws, not in refpe& of
their occupations, but by reafon of the diftri¢t where they ‘inhabit,
that they may be kept in due conformity and order.

It is admitted by thofe who argucd on the other fide, thata cuf-
tom may be good to exclude particular perfons from cerrain pri-
vileges, but that a bye-law cannot do it. Now it will not be de-
nied, but that there is a cuftom in Landon,‘which enables them
to make bye-laws, and that their cuftoms ditter from others : now
if a bye-Jaw be founded on fuch a general cuftom, and made in
purfuance thereof, it is as good as it there were ap exprefs cuftom
for this very purpofe.

() 1. Sid, 1080
As
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As to the penalty being exceflive, the Court are the proper Romivson
judges thereof : there arg many bye-laws where the like penalty is = sof
infi@ted, and thofe which had the leaft during all the reigns of Gtecovr™:
Edward the Sixth and Queen Elizabeth have forty thillings and
fome of them five pounds, fo that this is but a reafonable fine.

CuriA. Though the cuftom is, that whoever is free of the
ty muft be free of fome company, yet that cuftom does not

obf)i'ge * a man to be of any particular company; for if it fhould, * [ 108 ]
then though the defendant is entitled by birth to be free of fuch
company, yet he muft alfo be free of this, otherwife he cannot
exercife this art, which is unreafonable. They may make him
take kis freedom (a), but cannot direct in what company ; for if
they had ordered the defendant to be admitted of the Blackfmiths
Company, it had not been good. It may be a queftion, Whether
the city has a power to enforce men of no trades to be free of
thofe companies which are fuitable to their profeflions? as dan-
¢ing is no trade, but it may be called a profeffion, It is true,
mufic is fuitable to it; but it is not abfolutely neceflary that 2
dancing-mafter thould be free of the Muficians Company : there is
no fellowthip of refiners ; but the court of aldermen cannot order
them to be free of the Goldfmiths Company, which is the moft
fuitable to them, So that this cannot be a good bye-law, becaufe 1, Salk, 143,
the defendant cannot be compelled to be of that particular com-

pany, and it is fufficient if he is of any other, which he may be

for any thing that appears on this return : it is in nature ofa mo-

nopoly to the, Company of Muficians, who cannot be compelled to

make him fre€ of that company in caf¢ they had refufed.

So in Trinity Term, in the eighth year of William the Third,
judgment was given accordingly,

{a) See the cafe of Wannel v. The S. C. 8. Mod, 269. See alfo Harrifon
City of London, that a byc-law to oblige ~v. Goodman, 1. Burr. 12.; Pierce v.
a joiner, in London, to be free of the Bartrum, Cowp. 270.; The King v,

Joiucn Company, is good, 1, Stra. 675,  Marfhall, 2. Term Rep, 2.
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* Britten againft Cole. Cafe 53

Trinity Term, 9. Will. 3. Roll 187.

GLOUCESTER, } OHN BRITTEN complains of Thomas Trefpafs.
to wit. J Cole in the cuftody of the marfhal of the
Marbalfea of the lord the king, being before the king himfelf,
for that he on the twentieth day of March, in the feventh year of
the reign of the lord William the Third, now king of England,
&F¢c. at Hannam, in the parith of Bittern in the county aforefaid,
with force and arms the cattle, that is to fay, forty-three theep
and two lambs of him the faid Fohn Britten of the price of fixteen
pounds took and drove away, and other wrongs to himdid, againft
the peaceof the faid lord the now king, to the damage of him the
faid Fobn of forty pounds, and thereupon he brings fuit, &c.

And now here at this day, to wit, Friday next after three special juftifi
weeks of the Holy Trinity in this fame Term, until which day the caton under &
faid Thomas had leave to imparl to the bill aforefaid, and then to %vari facies
anfwer, &c. before the lord the king at Wj/lmi;y?er come a3 S
well the faid Fohn by his faid attorney as the faid Thomas by Philip ged into the
Hodges his attorney, and the faid Thomas defends the force and court of exche-
injury when, &c. and as to the coming with force and arms, and quer,

whatfoever is againft the peace of the faid lord the now king, ﬁ:llgt;
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thathe is not guilty 5 and of this he puts himfelf upon the country,
and the faid jfobz Britten likewife; and as to the refidue of the
trefpafs aforefaid above fuppofed to be done, he the faid Thomgs Cole
faith, that thc fuid John Britten ought not to have or maintain his
faid aétion thereof againft him, becaufc he faith, that before the
faid time when the trefpafs aforefaid is above fuppofed to be done,
to wit, on the twelfth day of February, in the fixth year of the
reign of the faid lord the now king, a certain writ of tne faid lord
the now king cf levari facias iffued out of the court of exchequer of
him the {aid lord the king at 7#¢/fminfler, then being in the count

of Middlefex, direted to the theriff of Glouceftershire ; by whic

faid writ, the faid lord the king reciting, that whereas Sir Richard
Cocksy, Bart. then lste iheriff of Gloxccfterfhire aforefaid, by virtue
of the writ of him the faid lord the king of capias utlagatum,
ifluing out'of the court of the faid lord the king of common bench,
at Wefbminflery againtt Francis Crefwick, of Hannam's Court,
within the parith of Litton, in the county aforefaid, Efq. * out-
lawed in the county of Somerfety on the twelfth day of Fune, in
the fifth ycar of the reign of the lord the king and of the lady
ddary late queen of Luglund, te. at the fuit of Themas CGgle the
now defendant, and AZary his wife, of a plea of debt, to the afore-
faid latg thentt directed, on the twenty-cighth day of September,,
in the fifth ycar abovcfaid, took and feized into the hands of the
faid lord the king and lady the quecn, one capital mefluage or te-
nement called Zfannam's Court, with all the barns, ftables, out»
houfes, edifices, gardens, orchards and appurtenances to the fame
belonging; onc clofe of pafturc commonly called Hib-houfe, con-
taining by eflunation fourteen acres ; one other clofe of pafture
called the New [Lnclofirz, containing by cftimation eight acres,
and feveral other grounds; all and fingular which premifes afore-
fad, with tne appurtenances, were of the clear yearly value of
ftty four pounds, in all their ifflues beyond reprifes, of the lands
and chattels of the faid Francis Crefwick, as by the tranfcript of
the fuid writ of capias utlagatum, and the return thereof, and of a
ce:tain inquiittion thereupon taken, certified into the exchequer
of the faid lord the now king, and there in the cuftody of the faid
lord the king remaining, more fully appears : the aforefaid lord
the king wiliing to be anfwered and {atisfied of the rents, iffues
and premifes atorefaid, as is right, commanded the faid fheriff of
Gloucejter/bire by the faid writ of levari facias, that he fhould not
omic, becaufe of any liberty, but that he fhould enter into the
farn , ana thould caufe to be made, colletted and levied, all and
fingular the rents, iflues, and profits of the premifes aforefaid, with
the appurtenances, and of every parcel thereof forthcoming, from
the faid t.nc of taking thereof into the hands of the faid lord the
king, unul the feaft of the Annunciation of the Blefféd Virgin
Mary then next to come (which was not thereof anfwered to the
faid lord the king), for the proportion of time, and according to
the rate and yearly value above mentioned, fo that when he fhould
have levied that meney, he fhould have the fanie before the barons

of
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of the exchequer of the faid lord the king at #effminfler, from Barrrex
Eafler-day in one rhonth then next to come in the court of the g‘:ﬁ
lord the king then there, to be paid to the ufe of him the faid lord oLe.
the king, and that he fhould have there then that writ : by virtue
of which faid writ of levar: Jacias, Nathaniel Rider, Efg. then
and yet being fheriff of Gloucefterfbire aforcfaid, after the iffuing
of the fame writ, to wit, on the feventh day of March, inthe fe-
venth ycar of the reign of the {aid lord the now king, at Bitton
afprefaid, made his warrant in writing under the feal of the office
of him the faid fheriff; direted to all the bailiffs, tythingmen,
¥ and other officers of the fame county, and alfo to Anthony [ lll]
Powell, Fobn Cookey, Fohn Okesy and Fofeph Powell his bailiffs ;
by which the faid fheriff commanded the faid bailiffs and other of-
ficers aforefaid, that they fhould caufe to be made, colleéted and
Jevied, all and fingular the rents, iffues, and profits of the pre-
mifes aforefaid, in the writ aforcfaid abovementioned, with the
appurtenances, and of every parcel thereof forthcoming, from the
faid time of taking thereof into the hands of the faid lord the now
king, until the fcaft of the Annunciation of the Blefed Virgin
Mary then next to come, for the proportion of time, and accord-
ing to the ratc and yearly value abovementioned, fo that the faid
athanigl Rider the faid fheiiff might have the fame before the
barons of the exchequer of the faid lord the king at Weflminfler,
from Eafter-day in one month then next to come in the court of
the faid lord the king then there, to be paid to the ufe of him the
faid dord the king, according to the command of the writ aforefaid.
And the faid™Thomas Cole further faith, that the faid capital mef-
fuage or tenement called Hannam’. Court, the faid feveral clofes
ancF parcels of pafture,and the reft of the premifes in the writ of
levari facias aforefaid mentioned, at the time of the iffuing out
of the fame writ at the feveral times of pronouncing the faid out-
lawry, and of ifluing out the faid writ of capius utlugatum recited
in the faid writ of levari facias, were and yet are lying and being
in Hanpam aforefaid, within the faid parith of Bitton, in the
county of Gloucefler aforefaid ; and becaufe the faid forty-three
fheep and two lambs, after the ifluing out of the faid writ of levari
facias, and the making of the faid warrant, and before the faid
feaft of the Annunciation of the Bleffed Virgin Mary, to wit, at
the faid time when, &c. were in tne faid clofe of pafture called
Hill-houfey in Hannamy in the parifh of Bitton aforefaid, bein
arcel of the premifes aforefaid, in the faid writ of /evari facias Neta, The war.
gefore mentioned, there fecding levant et couchant, he the faid "2"%* "°"L"
Thomas Cale then and there requefted the faid Anthony Powell and 4oy o :;,,z:,; ’
. . 1]
Fobn Powell to take and drive away the faid forty-three fheep and therefore ugon
two lambs, to make of the iffues and profits aforefaid, according » mation to a-
to the command of the faid writ of levari facias to the faid theriff mend it, this
direted, and the wariant aforefaid made by the fheriff; whereupon ;;: ’ f”’a'::-::‘
the faid Anthony Powell and “fohn Powel the fheep and lambs i; is amendable
aforefaid at the faid time when, &c. at Hannam, in the parith of within the fiaa
Bitton aforefaid, took and drove away, which are the fame refidue tute 8. Hen. 6,

of
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prrveen  of the trefpafs aforefad, whereof the faid Fobn Britien above
b complains againit him the fad Thomas Cole . and this he is ready
Core. ¢ verify. %‘V herctore he prays judgment if the faid Fohn Britten
ought to have or maintain his fud aéuion thereof againtt hun, &¢.

Demurrer and joinder in demuirer,

»
C[af:;] * Butten agauiff Cole.

In trefpafs, A IN trefpafs for taling his cattle, the d<fendant pleaded not-guilty

prea an jufti- L g5 to the force, and made a fpecial j iftification as to the refidue,
:“’;‘::’I‘:’mﬁ“"f'zg wiz. thit a le a1 facras flued out of 1HE EXCHEQUER, direfted

st to the Shertffof G 2ucefter, reciting, that bv virtue of a capias
?:‘:ow :Z:d/ll;uc:ﬁ' utlag utum :g;n ft Iy m}[n: Crefwz:&l: at the {uit of the defengant
on acap wlag. Cole, the faid shanft had fuized into the king’s hands one mefluage,
:i’(";?lﬁ :“;he and feveral Lund's of the faid Crefusck’s, being of the yearly value
h".lhmh:r:: of firry-four pourds b yend 1ll charges and reprizes, by which
vpon the fichiff Writ of Lvar s the thenff was commanded to levy the debt due to
made a warrant the defendant Cole out of alland fingular the rents, iffues, and pro-
to hus bailtfs to fieg of the fud lands , that thereupon the fheriff made a warrant to
key the d;‘::' feveral bulifts to levy the picfits of the faid lands, &c. and the
dast, and thar fheep and lambs being lva t et ¢ hant upon parcel of the lands
be (the defen- fo ferzed into the king’s hunds, the detendant reguired the baihff
cant) required to take and carry them away , fuper quo the baihiffs did take them,

thebaibfftotake y,oh s the refidue of the tredpafs.
the cattle of 4.

Jubsrguothebu. T thys plea the plamuff demuircd, and the defendant joined in

I1fis dd take .
them, 15 oad , demutrer.

:‘::,:;‘.:ﬁ';‘f‘:"ﬁ The queftion was, W hether the defendant Col- has well entitled
ot aoorded.  imfelf to command the bailitfs to executc this writ ? for he cannot
s. C. 5. sai Jutbify under ithunfclf, becaufe it 1s not alledged that 1t was profe-
395. 408. cuted at his fuit, or that the baliffs had the warrant, or that they
8§ C Comb 434 took the cattle wis tute warrantry and he cannot juthfy 1t 1z aux-
469 tham of the bailifts, becaufe hec was not p.cfunt. 1f therefore he

8.C.Carth 441 haq not fhewed a fuflicient juftification, the plaintiff ought to have
S.C. 5«0 617,

5.C 12, Mod, Judgment.
175. First, Thercfore 1t was faid that he ought to have made himfelf
:' cém:"":;' one of the bailiffs, cr allcdged that he afled iz ard of them , but
Ray. s05  hehasfetforth, that becaufe a warrant was duclted to them, there-
$. C. 3 Lda, fore he canc, withcpt then confent, or as aflifting them, and
Ray, 145. commanded them to tale the plaintift’s fheep ; fo that though there
f;rf'%:’“'y 51+ was a good wairant to the bailiffs, yet the defendant, who in this
s Saund ov¥ cafe 15 a ftranger, had o authonity to require them to take the
2. Lev. 175 goods of anotn.r. T he writ and warrant cannot give power tq
2.Bac. Abr 352, any perfon but to him to whom 1t1s direéted, or to the party called
in wd by the propri officer.  As for inftance, 1n an action of
falfe urprifonment (@), the defendant yuftified by virtue of a war-
rant fren the fhenff, dire€ted to the baiiff who arrefted the

(a) Cro Car, 435.
planff,
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i d * required the defendant to affift him to keep the Bayvxn
glﬁtﬁfﬁz cuﬁod()l' ; but here the defendant is a mere ftrangerto &“.‘

the writ, neither named in it, nor called to the affiftance of that
pe:fon to whom it was dire&ed ; and yet he required the bailiff to

carry the cattle away.

SEcONDLY, 'I'hc defendant does not confefs and avo{zl ashe A jumidication
ought to do, for he juftifies the trefpafs without acknowledging the under a writ die
taking: he fhould have pleaded, that the writ was dclivered to the fzf*ed to Ar.
officers in formd juris excquend. and that they took the cattle ’t u’g'%;;’:o'o;
virtute warrant: ; but here he has pleaded the executing before cattle,isbade
the delivery of the writ, and fets forth, fuper guo Joun PoweLL 1. Saond, 18
took the theep, when the warrant was not direted to him, but to Co, Emf‘.’é‘
dAnthony Powelly fo that JFobr could have no authority to take ;06 667.

them.

THirpLY, He could not plead a writ of execution out of futh 1 trefpats,
a court, without thewing a judgment to warrant it, which he jufification un-
ought to have averred, and therefore he fhould have pleaded, that der a levari fa.
he (ued out an original, &c. and the outlawry thercon, and then ::méo“m;.?ﬂ;g
fet forth the Jevars facias ; for though the writ without the judg- 1, g mens,
ment will juthify the oflicer in the execution of 1t, yet it will not

juftify a ftranger to require him to do it (a). 1 S 125,

FourTHLY, The moft material exception was, ziz. Itisfaid, A juftification
that the fheriff made a warrant directcd to the bailiffs, ndchat the under a levard
defendant required them to faize the ¢ ttle, /1 per guo they did faas is good,
take and driye them away, but docs not fuy, that they had a war- x'e'h"",‘ ;h":z
tant at that Tithey or that they took them wirtute warranti. Now yamnt a pred
thefe words, fuper guo, &F¢c. can have no refererce to t e writ and ume.
watrant, but oaly to the 1equcfty viz. frper quviogatu he took

them (4).

FirraLy, Then as fo the matter in law, the queftion was, The eartle of a
Whether the cattle of a {hranger levant et coucr ont vpcn the lands ftranger Loant
of an outlawed perfon, may be taken and fold by virtue of the ¢ ¢obans on

i ; lards extended
writ levari facias ? on a cotlawry,

And as to that, it is neceflary to confider the Satute of JF7g@- ™7 be taken
3 y

. NG 1 K
minfler the Sevond (), Which duedls the fhenft v hat thall be ac- :‘:o;": ,‘::f;

counted iflues, viz. *1ents, cornin the mange, and all move- fcias, as the
t ables except horfe-harnefs and houfhold-ftufi;” and my 1 oRD yes ard profits
Coxe (d), 1n his comment upon this branch of that fiatutc, ex. of the laud.
plans it to be not only the rents and 1evenues of the laud, bat g- l“ﬁO“‘- 35%
anh. 442,

3. B 4. Rac. Abr. 46c.

Abil 747,

(a) It ls faid S, C. 1. Ld. Ray. 309.
that Houvr, Chief Fuftice, pionounced

mon mteat, nd 1€ the cattle were taken
before the delivery of the writ, the plain-

the apinion of the Court, that this was
2 good exception.

(é) Ths exccption s fard not to have
been allowed ; for r& Cur1AM, though
it be the practce to fay fo, yet it being a
pleain 3an, it thell be good to a com-

uft fhould have fhewn it by seplication 5
for no fpecial matter fhall be fuppofled to
intervene to make 4 man a treffpafer,
§ C. 1. Ld, Ray. 310,
(¢) C 39.
(d) 2 It 453.
coin
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torn in the barny and all other moveable or perfonal goods whats
foever. * But this ftatute does not affe} this cafe : It takes no-
tice of feveral inconveniences at commion law, viz. that the
fheriffs did not return their writsy or if they did, it was tardé, or
they made falfe returns in making mandates to feigned liberties;
or if a bailiff of a liberty had really the return o% writs, yet he
would do nothingy and that the fheriffs would frequently return

400 fmall iflues, and no averment could be made againft fuch re-

turns. Now this ftatute provided a remedy againft all thefe in-
conveniences, fo that the whole extent of it feems to be only to
procefs upon originals, and the returning of iffues is only to make
the party appear, and itis never carried farcher than the goods of
him whofe appearance is required. And this feems plain by an-
cient authorities, for as often as any queftion has been made
upon this ftatute, what are the iflues which fheriffs inuft return,
not only rents, but all the goods which the defendant had at the
time of the writ purchafed, have been allowed to be iflues ; which
thews that he, and not another, muft be proprietor of fuch goods.
But let the ifiues be what they will, the beafts of a ftranger cannot
be o accounted in this cafey becaufe nothing is forfeited by the
outlawry, but only the profits of his land who is outlawed ; and
the Jevari facias is only to make the fherift accountable for the
profits as they arife, which are rents and corn, &c. And there-
fore the king is not to have the occupationy and the profits of the
land in fuch cafe, for if the law was fo, then he might plow
and fow, and cut down timber, for that is part of the pyofits;
but this he cannot do upon fuch a forfeiture (a) :therefore he is
only entitled to the profits as they arife upon the land, which isall
that is forfeited to him upon an outlawry in a perfonal action, and
fuch outlawry, and the inquifition taken upon it, is to afcertain
him what is forfeited ; if it be a rent, then he is to have the rent ;
if a manor, he is to have it; but he muft not plow and fow the
demefne, for the land is not the debtor (4). Neither does the
fheriff s return make any debt to the king, for heis to make the
beft of the land, and account for it, but cannet be charged with
iflues, as he will be where iflues are returned.

Then as to the finding the value, that is not conclufive to any
perfon, neither does it make the man debtor. If the cattle of a
ftranger had been on the king’s land, which he had in the right
of his crown as forfeited by outlawry for felony, he could not
have feized them for a debt due to himfelf (¢), * and therefore
not in this cafe where the land is not forfeited at all, it being only
an outlawry in a perfonal a&tion, where he has only the pernancy
of the profits to fuch a value, but has no title to the land. And
where the king takes the profits of the land upon an outlawry in
trefpafs, yet if the tenant or owner make a feoffment thereof te

(a) Plowd. 541 Rro. Abr. ¢ Iffue,” (¢) Year Book g. Hem. 6. pl 10.
(b) Bro. Abr, ¢ Return" pl. g. abridged by Brook,title ‘‘ Patents’’ pl, 5.

2. Roll, Abr. 808, and title ¢ Qutlawry®® pl. 36,
another,
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another, the profits as to the kinﬁ thall from thenceforth ceafe (2 ).
If it thould be objecteg, thatadiftrefs may be taken of a fl ran%er’s
cattle for a debt due to the king, if they are levant et couchant
on the land (4 ), that will not affe&t this cafe ; for no authority can
be found, that even in fuch cafe the goods fo diftrained might be
fold, though the law is otherwife now by a late a& of parliament.
In trover, the defendant juftified the taking the goods as bailiff to
the king of his manor of Dunflable, upon a plaint there affirmed,
and procefs was thercupon directed to the defendant, in that cafe,
as bailiff, &c. by virtue whereof he diftrained and fold the cattles
and it was adjudged upon a demurrer, that they could not be fold
upon a diffringas in a court-baron (¢). Itistrue, ithas beenruled
in TROVER (4), upon not-guilty pleaded, where the evidence
was, that the goods were taken and fold by virtue of a commiffion
of fewers, that fuch diftrefs and fale was good ; but it is not men-
tioned any where, that the cattle of a ftranger might be taken and
fold for the debt or default of another. And theiefore, where a
cuftom was alledged (¢) for a lord of a manor to have the beft
beaft which the tenant had at the timce of his deceale, and if fuch
beaft was eficined, then to have the like of any other man whofe
beafts thould be Jevant et couchant upon the heriotable land ;
this was held a-void cuftom, becaufe it made the goods of a ftranger
forfeitable for a heriot of another. But THE YEAR BooK of
Henry the Seventh (f) has this cafe in point: The king had the
profits of a man’s land by outlawry in a perfonal aition, and the
catfle of a ftranger committed trefpafs on that land; and it was
held, that h he had a fufficient intereft to maintain an altion
of trefpafs,‘?e‘t"kcould not feize the cattle. If the law fhould
be otherwife, thefe inconvenicnces would follow :—-Fi1rsT,
Upon fuch a feizure the fubjc& muft lofe his cattle without a
trial, to which he cannot be adwitted agamnft the king.—
* SEcoNDLY, If atenant’s cattle come upen the land where the
king is thus cntitled to the profits, for want ¢f mending the fences ;
this tenant muft both anfwer the rent to lus landlordy, and forfert
his cattle to the king, which is unreafonable. But common ex-
perience fhews that the law 1s otherwife; for whenever this
writ is iflucd, the tenant is never altered or put out of pofleffion ;
for it is no more than a charge upon the fheriff to levy fo much
money- for the king, who can have no more forfeited to him than
the outlawed perfon could forfeit, and that was no more than what
he had in his own night; fo that if the cattle of a ftranger came
thither wrongfully, he mi%ht have an a¢tion of trefpafs, but cannot
have an execution at the firft inftance.

THOSE WHO ARGUED on the other fide anfwered the excep-
tions taken to the pleading.

(s) Year Book a1. Hen. 7. pl. 7. (s) Dyer, 199. Bendlones, 39,
(&) 2. Roll. Abr, 359, Cro. Eliz.  Co. Lnt. 666.
431, (f)25. Hen. 7. pl. a. abridged by

{3 Cro. Jac.ags. 9.C. Yelv, 294, Brcoke, tile * Prerogative pl. 2.

An." 2 s‘lu’ 12,
? ’ FirsT,

Basrrie
againft
Coue,

2. Wil & Mae
7Y Go §o

*[116]



' hfr:n‘h

s - ComnEs

*L117)
Comb. 469.
Carth, 44a.

Comb.437.470.
Mkin. 617,

Michaelmas Terh, 5. Will. 5. In BIK,

‘FirsT, That this being in the cafe of the king, and to levyd
fum certain out of the rents and iffues of the land, it'is lawful
for any perfon to affift the officer in th¢ performance of hisduty 3
and therefore it has been held a good juftification, thatthe defen-
dant came in auxilium of the officery without faying per manda-
tum (a); for the fubftance of the plea is the writ to the'theriff}
and the warrant to the officer

SeconpLy, It is pleaded, that a warrant was dirk&ed to the
officers, and the defendant required them to take the cattle, fuper
quo they did take them, which is as well pleaded, as if he had

‘fet forth that the warrant was delivered to them: and though it

was' direCted to Anthony and Fofcph Powell, and they were re-
quired to take the theep, &c. and it appeared they were taken
by Fofeph and Fobn, who was neither named in the writ, or re-
quired to take them, it may be good enough, becaufe the takin
by Fohn is void, and then there will be fufficient matter for :}‘y}pi
to juftify.

‘THIRDLY, As tothe matter of law, it was never yet difputed,
thercfore it muft be prefumed, that the king ihs a right to have
the cattle; for if the fheriff fhould not have liberty to take a
ftranger’s goods levant et couchant on the lands of an outlawed
perfon, the levari facias would be of very little ufe. * There
is no greater hardfhip in this cafc, than for a common perfon to
feize the cattle of any perfon whatlcever levant et couchant on
the land charged with rent; and it cannot be denied but fuck cat-
tle are diftrainable. Itis true, the king thall bg.~wed no more
than the extended value ; and if more be mple of it, the owner
fhall have it (4). This writ is to levy the iffues of the land, and
not of the perfon outlawed ; and thc profits being taken by the
cattle of a ftranger, it is reafonable the king fhould feize them :
and this has been the courfe of the exchequer time out of mind.
There can be no doubt of what is meant by the word ¢ iffues 3’
my Lorp CokE (¢), in his comment upon the ftatute of  #gfl-
minfler the Second, does not reftrain them to the gocds which the
defendant had at the time of the writ purchafed, but declares thém
to be all moveable and perfonal goods whatfoever. ’

Couria. If the king have a rent iffuing out of land, a ftran-
er’s cattle may be diftrained and fold for fuch rent in arrear. So
ﬁkewife, where he has the pernancy of the profits returned .upon
an outlawry, it is a charge upon the land itfelf arifing de exitibus;
and what thofe iffues are has been fufficiently defcribed. by the
ftatute of Wefiminfler the Second; the very being on the land
makes the cattle iffues (d). Now the land being charged with an

 annual value to the king, where fhall he have any remedy-for that

walue, if a ftranger’s cattle eat the profits, and are not liable to a

a) Skin. 629, (d) Tidd's Pradtice, 19, And £

‘g Hardresy 1060 10, Gids 34 €5 500 v
(s) 3. lofk, 453. Se¢'Finch L, 352 L
feizure ?

.
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;”#izuh? And it is no bew thing in the law, to punifh one for Brrv,
* the fault of anather; ag if there be tenant for hfe, remainder in ¥
y anj the tenant for life torfeit iffues and die, they fhall be ~ C%%¢ L

levied ypon him in remainder, for they are to anfe de exitibus
terras This writ 1tfelf impotts that the charge is upon the land;
for in other executions, the fhenff 1s commanded to levy the debt
de bonis et catalls , but i this 1t1s to levy fo much de exitibus
ferree ; and thercfore it feems unreafonable that the king thould
be put to an alion of tiefpafs againft the owner of fuch cattle
which are levant et couchont on the lands®f the outlawed petfon.
1t is true, if he had made a leafe of fuch lands befoic the exrgents
retwined,*hen the caftle could not be ferzed by virtue ¢f tlus
writ, but even i fuch cafe, he muft plead that the leafz was
made before the cudlatvry, but here the outlawed # perfen fll
continues in pofleflion, and having no cattle of his own, takes in
feveral men's cattle to agift.  The king has not the lands forfeit-
ed upon an outlawry, but the profits only, and wicn they aie
found by an inquifition to be of fucha yearly value, then the lands
remaina debtor to the val e till the debt itfelf is fatished, but he
can only agift or mow thofe lands , tnerefore 1f he could not feize
the cattle of a ftranger which eat up the profits, he would have
but hittle benefit of an outhwiy  Befides, the law 15, that ififfues
are forfuted for notappeaimg of jurors, the cittle f a firanger
may be taken on then land: for {uch fu.teitures, which cannot be
dittinguithed from this c.k. 1 here can be no nconvemeucy
nos ganger that the fhorff fhould fell the cattle thus feized,
becaufe he 1% ggeturr th contiaét or agreement for depafturing
them, and then thwne arc to ftaud charged to pay the money
to the king, bat 1t would be inconvenient tor him to punifh fuch
owners i an action of trelpafs, for that 15 a remedy which was
never yet taken (a).

*

*[ng),

(a) The Court was vhapimoufly of tle frefpaft though not confeffed is

nion, as to the matter ot law, with
the defencant, S C. Comy <1, S C.
Carth 441., buta reed the plea to be
bad, becaofe it ftated t! atthe warrunt was
made to Ambony Powell and Y fiph
Powell, veon wnren Jobn Fcwell and

Juefipt Fowell tovk the cattlc, and fo

Juthified, lot 1t 1s not a taking purfuant
to thc commind and requett, S. C,
1 1d Ray 3t0. SedvideS.C.Skin. 619.
And ‘o this defeét in the pleadine, jodg-
nent was entered for the plantff —
S. C. Carth. 443.

y Herbert againft Wateis.

':“:"."«’*‘ pla 4
geant &
Jm FINRE

¥

h. 363,
. tﬁ@.“lt’a« Comb. 11, Skin. 595.

REPLEVIN —The defendant, as oveifeer of the poory jufti- In replevin, i ¥

(#N fied the taking, by virtue of the flatute 43. Elrz.

P ‘$y which ftatute it is enadted, « 1 hat if; after 1fTue

e,defendanity of nonfuit of the plamtiff after appears upder the 4
4 d, the jury may afitfs the damagesy or if théy omit fo th i

—S$. C. 1 Sdk. 205, S.C. Comb, 344. 8. C.Skin

S. Q.43 ;;d Ray. 59.

s, C. Hult, 191,

I {1 ancey

¢. 2. for the dcfendant
jufhfy amd
feer of the
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« arce, the dofendant thall recover treble damages, to be aflefled
¢ by the fume jury, or a writ to enquire of the damages, as the
« fame fhall require, &c.” ‘

The plaintiff was nonfuited, and the jury had not afleffed the

damages.

And now the Court was moved to award a writ of enquiry to
fupply that defe@ upon thefe authorities. The defendant juflified
under this very flatute, jn an action of trefpafs (a) brought againft
him; and the plaiatiff being nonfuit, a writ of enquiry was
awarded for the treble damages.  In replevin (), the, like juf-
tification was made as in this cafe, and the plaintiff was nonfuited ;
and upon a writ of enquiry awarded, judgment was given for the
avowant, and a writ of error brought, becanfe the enquiry was
erroncoufly awarded, fince the ftatuie exprefsly requirce, that the
firft juwy fball enquirc of the damagis: but that exception * was
over-ruled ; for thovgh the firft jury might have enquired, yet it
was only an ingueft of office, and no pait of the iflue (), nor
was it a thing for which an attaint would hie againft them ; and
therefore it is within the rule taken in Cheyarey’s Cufe (d), that
where the Court ex ¢fficio ought to enquire of a matter upon which
no atta:nt hies, the omitlion of it may be fupplied by a writ of en-
quiry. Beftdes thefe authoritics in point, there are other cafes
adjudaed in law waich come neac thisy viz. V\'herc:- a denirrer i
joined upon the evidence, the jury are as much difcharged from
trying the iffiuey as they are upon a nonfuit ; for the fact being
agreed by buth partics, the judgment of the Cowehs then de-
manded, Whether the mutter given ia evidefee be fufficient to
find. a verdict for the plaintiff upon the ifiuc joined (£) ? Now
theugh the jury are difchurged of the ifue, vet they oughe to af-
fefs damages conditionally, wiz. « 8i lex ot cum qrerente quod
« trwd defend. ofl culpabilis quady. pred. (the plainulf) occafione
“ piemifforum juflinnit damnay &'e.”” yet if this thall be omitted ( £),
it may as well be done upon a writ of enquiry of damages after
judgmentis given upon a dormurrer (g).

Anl for thefe reafons u writ of enquiry was granted in this

cafe (h).

_.mages given to him by 43. Flim. ¢, 2,

Valantie . kawcett, 2, Stra. 1021,

S.C. Cates T, H. 138.5 for al hsugh

the 43. Elizm. ¢. 2. f, 1g. dire&ts that the

damages for the wrongful vexation thall

be affeffed by she fame jury, ye', by Lonp
Harpwicke, Chief Fufticey inevery cafy,
wlicre thé Court aie not tied up’ ;
ftatute 17. Car. 2. c. 7., which re(pb

(a) Brampton’s Cafe, 1. Roll, Rep.
273, . :
(#) Anonymons, 2. Roll. Rep. 112,
(s) 1. Sid. 330-

(1) 10.Coiaiyg.

() .

(f) See Mallory =. Jann nge, that
the canfTion of a wrut of caquiry 15 aided
by the ftature of Jeofals, Sua. 878,

(g) Cr.Car. 143.
(4) Soalfo where ana&tionis brought

aguinft an overfecr of the poor, for any

thing dong in the execution of lus office,
and @ verdit is found for him, he (hall
have a wit of evquiry for the treble da-

only reii’arrear, a writ of enquldy may'
be grapted 1o do’complete juftice, Dewell
v, Marfhall, 2, Bl. Rep. 921, .8. Q.
7. Will. 442, See alfo Freeman v,

Lady Archer, 2, Bl Rep, 763. ~Hul
R

lock on Cofts, 233. o
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. Redthaw againft Hefter. ‘ Caksﬁ.t

‘Trini{y Term, 7. Will, 3. Roll s 73'.

Lownoon, " BE it remembered, that heretofore, to wit, in Adeclarstionia’”

20 wit, Eafter Term, in the feventh year of the reign of debt on b“:;.
the lord #illiam the Third, &'c, to wit: Chrificpher Redfhaw and :’,{c“::;i';::‘ =z
Ann Redfbaw, cxecutors of the teftament and lift will of George gainit the heir
Redpaw, late of Wapping in the county of Middlefex, mariner, ot the obligers
deceafcd, complains of [Filliam Hefters fon and heic of William
Hfter deccafed, lately called /#illam Heflery citizen and foap-
maker of London, in the cuflody of the marthal of the Aarfbalfea of
the lord the king, being beiore the king himfelf, of aplea that he
render to them a thoufand pounds of the lawful monics of England,

.which from them he unjuftly detains, fur that, to wit, that
whereas the aforefaid Wiliiam Heffer the father, whole heir the
aforcfaid /#3lliam He?or the fon now is, in his life-time, to wit,
on the eighth day of Adarch, inthe third year of the reign of the
lord Fames the Second late K.ng of Ergland, &'c. ot London, to
wity in the parith of Saint Aliry-ic-Bow, in the ward of Cheap,
by his certain writing obligatory, fealed with the feal of the fuid
’%Iliﬂm Hefler the father, and to the ccurt of the feid lord the
now king here thewn, the date whereof is the fume Jay and year,
acknowledged himfelf to be held and firmly beund to the faid
George Redfbarw in his life-time in the aforefaid thoufand pourtdsy
td bepaid to the fame Grorge Redfbar, * his executors orsadmini- * [ 120 ]
ftrators, when it.dhould be thereunto after required, and well and
truly to make the fae payment the faid #illicin Hefler the father
in his life-time bound himfclf and his heirs by the fame writing,
Neverthelels the faid 7illiam Hejter the father in Lis life-time,
nor the faid #ulliam Hefler the fon and heir of the faid #illiam
Hefler the father, after the death of the laid [Filliam H.fler,
although often required, &c. the faid thoufand pounds to the faid
Grorge Redfhaw in his life-time, or unto the zforefaid Chriffopher
and Ann,or either of them, hath not yet paid, nor hath either of them
paid, but to pay the fame to the faid George in his life-time, or to
the faid Chriffapher and Ann fince the death of the faid George,
hath hitherto altogether refufed ; and the faid #illium Hefler the
fon doth'yet refule to pay the fame to the faid Chriffopher and
Annyand unjuftly detains, to the damage of them the faid Chri/lopher
and Ann of an hundred pounds, and therefore they produce fuir,
&, And the faid Ghriflopher and Ann produce here in court the "

letters teftamentary of the faid Gesrge; by which it fufficiently

"g&ea@s td the court of the faid lord the now king here, that

-

P X

laﬁid"Cbgg?a her and. Amm are executors of the faid teftament
i

. ofthé dfor George, and thereof have the adminiftration, &c. s

- “And now on this day, to wit, on Friday next after the morrow of dmparlanoss
- the Hafy Trinity, in the fame 1 erm, until which daythe faid William J¢
" Hefber theon had leave to imparl to the faid bill, and then to anfwer,. ‘

&e, coines as well the faid Chriffopher and Ann by their attorne
' 12 aforefai

R
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Reosuaw  aforefaid, as the fuid 7¥illiam EHefler the fon by [Villiam Turbil 111‘9

againft
HesteR,

attorney. And the fame /#illiam Hefler the fon defends the forcg
and injury when, &c. and foys, that he ought not+to be charged

Plea of non off with the debt aforefaid, as fon and heir of the faid JFilliam Hefler
JSactumy and no i focher, becaufe he, pratefling that the faid wiiting obligatory is

lands by difcent,

-

Réplication

not the deed of him the fuid /2%/lam Hefler his father, for plea
fays, that he had not any lands or tencmerts by hereditary defcent
from the fuid 777iam Hefter his father in fee-fimple, nor had on
the faid day of the exhibiting of the bill aforcfaid, nor ever after:
and this he is ready to verity.  Whercfore he prays judgment if
he the faid 7¥illiam Flejler the fon ought to be chaiged with the
debt aforcfaid, by virtue of the fuid writing obligatory, as fon
and heiv of the faid /2illiam Hefler Ws father, foe,

in  Andthe fild Chriftsrher and 2un oy, that by any thine Ly the faid
/4] ¥ b o)

landsby dilcent. 737017 1 Hopter the o above in pleac g eHedgcd, they fron their

aflion aforcfaid thercupon again®t b had ovpht not to be debaired;
becaufe they fay that the fud W70 71 v the faher, after the
twenty-fitth day of e ch in the veos of Gur Lord one thoufand
fix hundred and nincg-two, to wit, w: the twenty-feventh day of
November in the fitdv year of the toion of the lond 7l the
Thirdy nov king of Frclordy at Londsn aforefaidy in the parifh
and ward siorefail, dicd; and tnat the {ad /7707am Hefier the fong
after the death of the {uid 777/ 17 ier the father, and before

[ 121 ] the exhibiting of the bill aforet. ¢, = to wit, onthe twenty-cighth

day® of Nowewher, in the fouth yoor of the reign of the Jord
Williameth: Thirdy now King of Lnsivid, e had diyerslandd and
tenements by hereditary defeent fiom the fuid 4 Sliam Heffer his
father in fee-fimple wherowith he might have fausfied the debt

aforefaid to the fad Georee Reajbe o his life-time. and the faid -

Chriftopher and Avu fince the death of the faid Geirge, to wit, at
London aforclud, in the parifl aad ward aforefuid : and this they
are recady o verily.  Whucfore they pray judgineat, and the
faid debt, together with their damages by occofion of the de-
tention of that debt, to be adjud;red to them, &e,

Rejoinder, mo- And the faid #27uliiam 1ifier the fon fays, that he of thedebtufore
nies paid to the faid, as fon and heir of the aforefaid 77 /iiam his father deceafed,
value of the ougiit ot to be bound, becaufe hefays that he the aforelaid 75 2lliam,

lands,

betore the exhibiting the bill aforcfud, to wit, the day and placein
the plea of them the fad Chriffepher and Aun above in replying
pleaded, had not lands or tencments by hereditary defeent from
- his father aforclaid in fee-fimple whercof the.atorefaid George
Redfhaw in his life-time, or the faid Chriffspher and dan after
the death of the faid George, of tne faid debt might be fatisfied,
Becaufc he fays that well and true it js, that after the twenty-fifel
day of March, in the ycar of Qur Lord one thoufand fix hundted
and ninety-two, to wit, on the twenty-feventh day of Newvem-
Jbery in the fourth year of the lord William the Third, the
now King of Euglandy, &¢. at London aforefaid, in the ‘parith
and ward aforefaid, the aforefaid William Hefter his father died ;

L

and

.
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and that he the aforefaid 7Z7liiam, after the death of the faid
Hilliam his father, and before the exhibiting the bill aforefaid,
to wit, the ime twenty-feventh day of N:vember, the year and
place abovelzid, had linds and tenements by hereditary defcent
from the aforclhid /47/liwn his father in fee-fimple to the value
of eighty pounds 2nd no miore.  But the aforefaid /#uliam farther
fays, that the aforefaid 727 am his father ac the time of his death,
to wit, on the twenrv-fevonth day of Nswemdior, the year and
place abovementioned, by divers svritings oblizatory by which
he bound himtelt and hus heirs, was intebted tor true and juft
debts to divers other perfons than dhe aforefaid Gearge Rodfhaw,
to wit, to Yohu Lithiuliier, Kawghty Jubn Nicheds, Lfy. Prter
Baldwin, wid Aun Peachiy, iudivers fums of money amouating
in the whole to ¢ir boaundied pounds of the lawful monies of £2-
glandy and that he the afordfud 7illiom, as fon and heir of the
faid /#7 Mo his (sther as boture-mentioned decealed, afterwards,
to wit, the Jume twenty-feventh day of Nowember, the year and
place zbovefaid, the aforefnd cight hundied pounds to the faid
feveral peyfons aforetad, cither than the wlordfvd Gesige Redpb.zo,
in difcharge of thein wvaral debts aforciandy and to the full value
of all the lands and renements which at any time betore the exhi-
biting of the bill aforefaid 1+ the wlorefaid 7/ «/%om had by hereditary
defcent in fee-funple fiom hi Lthor = atorcDnd, padand caufed to
be paid: and thishe s rcadv i vefy, Whaelore he prays judg-
ment if ke the fuid 229700 17 jres the foa, of the debt atorefad,
by vistue of the faid writiz. g obirzoi v, as fonand heir of the afore-
faid WillianT iz f;u&cr, cught to be chuiged, &e.

And the faid Chriftopher and Anr fay, that the plea of him the
faid 7 tltiam Flofter the fony, 1 manner and form as aforefaid, above
in pleadin rejomnad, and the wattorin the fune coniained, are not
fuficient in law to bar them the faid (o iftapber and din from
having thar faid altion thercof agunil nim the fad W¥illiam
Hefter the fon, and that they the fune Chgftapher and b have
no ncceffity, nor are they bound by the Law of the land in any
ather mapner to anfwer: and this they ate ready to verify.
Wherefore for defell of fuflicient rejoinder in this behalf the fud
Chriftopher and winny es before, pray judament, and their faid
debt, together with thein damages by the occafion of the detention
of that dcbt, vo be adjudged to them, &c.  And for caules of de-
murrer in law upon the plen atorcfaid above in pleading rejuined,
the faid CLriftopher and ddnn, according to the form of the ftatute
in fuch cafes thereof lately made and provided, fhew and demon-
firate to the Court here the ceufes following, 10 wit, becaufe the
aforefaid /i%illiam Hefier the fon, in the aforefaid rejoinder, has
not Thewn or demonftrated what tenements or lands he had by
hereditafy” defcent from the aforefaid /¥il/iam his father in fee-
fimple ; and for that becaufe the plea aforcfaid ubove in pleading
yejoined is uncertain, repugnant, and wants form, &c. '

. Joinder in demuyrrer.

I3 Redfhawg

Ripsuaw”
agnisft
HesTuRs

*[122]

Cemurrer,

Caufes of der
maurier,
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- Cafe 51.‘) ' ‘ Redfhaw againff Hefter. .

To debron b DEB’I‘ UPON BOND againft an beir, who pleaded « riens pe

inft an bei : m

' ;f‘:‘he de:cnd::z « difeent.

plgd“rienspr  The plaintiff replied, that he had lands and tenerucnts by defeent
?; #iferns 5 A before the exhibiting the bill, nde prad. (the plaintiff) @ debito
‘ zh..:l::;:d:al:d': prad. fatisfeciffe potuit; and then puyts himfelf upon the judgmeng

- and tenements Qf the Court.

hydifcenthelore  And ypon demurrer, exception w. en to thi ication
 the exhibiting of P urrer, cxception was taken to this replication,

© ghebill,urdede-  FIRST, becaufe it was double, for he ought to have concluded to
bitopaedi 20/~ the country.
sisfeeiflc  putuil, R . . .
“&e. conclud-  SECONDLY, The replication is neither zosd at common law,
_ingwithaweri- or by the new fratute 3. & 4 W5l & duary, c. 14.~ltis not
Jieation, is voud oo0d at eommon letu, for the plaintiff does not thew thee the de-
::lr‘ehm;,he&ﬂ: fendant had lands by defeent at the time of the bill filed.  The
#ill. & May, vilue of the land was not material before this flatute; for if an
¢. 14« heir was fued for a thoulund p. unds, and pleided riens per dfeenty
LEIREE ] and it was found that b:(t‘bne acre camc to him by defcent, the
.8, G. Comb. Judgment muft be, « that the aforefaid # plaintif} recovet his debt
144 « aforeluid;” fo that he fhould be claryed to pay the whole debt,
5. C. Carth,  though nothing fheuld be put in (x zutinn but that fingle acre,
But now the ftatute 3. & 4. 772/ & £y, co 4. has made the
. quantun of the land materizl 5 tor it p‘f,vxdcs, “}hax.t the heir may
,7‘3;‘,'243.342. ¢ plead riens per difeent at t'.c tme of the bill filed, and that the
1. Lev. 130, ¢ plaintiff may reply, that he bad linds and tenements f)OlLl his
f14 ~ « father before tic original wiit brought; ung if-upon flue
‘S‘-'g:;:;l?'ﬁ' « joined it befound for the plaintiffy the jury (7l enquire of the
e E. 4. “ valuc of the lind defcended ; andif {old betorg the allion brought,
g+ Bag, Abr, 28, ¢ ¢xccution fhall be taken out aguintt the heir o th value of
SR « the land fo fold by hin, as it st had been 1is proper debt.”
Now this replication is not agicealile to the ftatute, becaufe the
plaintift’ has made the value of the land part of his plea; for he
fays, that the defendant has fuch lawls, wnde debitum preed. fatif-
Jecifje potuiis and puts hmicli upon the judgment ot the Court,
But the replication diredied by the flatute is, that the defendant
had lands and tenements by defcent befoie the original writ
brought; which fhould have been tried by @ jury, who upon find-
ing the land defcended, are ex officio to enquire into the value.
‘The plaintiff hus alledged, that the lands thus dulcended were
to the value of the debt; now if the jury thould find that they
were not half of tiat value, this would falfify his plea; and yct
if fuch pleading thould be allowed, he would recover even upon
a plea that was falle, for the new flatute provides, that he thall
recover to the value of the land fold. B

353
8. C. 3. Salk.

: ¥ , ’$:?

E contra. The inconveniences which were at commion lavry
and which are row remedied by this ftatute, are as follow i
FirsT, In point of time; for if the heir had aliened before procefs

< jflued againit him, this plea of  riens per aifeent” had mw
Raw

and the plaintiff could not have recovered his debt, -
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new prevented ; for if the heir
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fell any lands which by law were

liable to the debt of Jhis anceftors before any action brought
againft him, yet he fhall be anfwerable to the value of the land fo
fold—Seconnmy, Ifbefore the action brought he had fold all the
lands defcended to him except one acre, and upon ricns per difcent

# pleaded, it had been tound that fuch acre defeended, thou
the judgment was grod recuperet deyitum, yet, at common law,

could only extend that acrc; but now he fhall have execution to

the value of the land fold ; fo

that though his plea may be falfi-

ficd by the finding of the jury, yet the plaintiff fhall now recover
pro tants ; and fo the replication is good, both by the comsman

law and the flatute (a).

.

(a) Tue CourTy upon debate, held
that the replicarion was good, and asat
cught to be; and that if the unde d.beto
precdicia fasnfecifle potas had been lett
ont, 1t might have brea a voud canfe of
obj=chion ; for the fatute dacs not aiva
occafion to altcr any niore of the for of
the replication cotumon 11 fuch Cifes, bue
only as to the time concerming the afilts
by difcent ; and that the canchefion, whinch
before the Qtature was to the csuatry,
muoit now be with an avermanty becasu'e

Fletcher az
't .
" chaelnas Toras,
. 4
STAFFORDSIIRE, % I
to wet. J fumm
.of a plea, wherefore they took

OSEPHIN

the defendants may have an opporttnity
1o anfwer the new matter alledsed an the
replication, 5. C. Carth, 354, Aud
thacupon judgment was given for the
plantgt, 8, C. Comb. 3455 for thougl
a4 jury may nody that what doleended
to the hur s not (uthoent o fatisfy the
dout, and fo talfity the vilue alledged in
the repleation, yut 2ur PraINAI Ty
Ml tecever to the valus ot the land
foloy be it what it will, 5.0, 1084k, 180,

aizft Ingram,
s WL 5. Rell voy.

GRAM and Fshn FHale were
cned to anfwer to Jumes Fletcher

one mare of him the fard Fames,

and unjuftly detained her, againtt gages and pledges, &e. And
whercupon the faid Fames by fohn L.lly s attorney complains,
that the aforetuid Fofeph and Jobn on the twenticth diy of Febru-
ary in the feventh year of the reign of the lord William the 1 hird,
now King of England, &e. at Shewfton in the county aforcfaid,
in a certain place there called the Lane, took the mare aforefaid of

him the faid Faires, and unjuftl

y detained her, againft gazes and

pledges until, &c. and whercupon the faid Fames faith that he is
injured, And hath damage to the value of twenty pounds, and

thereupon he brings fuit, &c.

And the aforefaid Fofeph and Fobn Hale by Thomas Callow
their attorncy come and defend the force and injury when, &c.
and as hailifts of Rowland Fryth, Gent, well acknowledge the
taking of the mare aforefaid, in the place in which, &c. and jultly,

-&c, bedaufe they fay, that the f

ame place in which the taking of

the mare aforciaid is fuppofed to be donc, containeth, and at the
id time when the fame taking of the mare is fuppofed to be done,
#id contain. in itfelf one acre of land with the appurtcnances, in

“Shiluflds aforefaid; which faid t

L4

and trom the

faid

own of Shewjfton is,

rh
he

e
Rslsqsiéf

againft "

Hisrim, "

[12a]

Cafe 58.

Replevin,

nte
Nafend?

e
)
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Feerenwr  {aid time when, &c. and 2lfo from time whercof the memory of
I:i‘:’:; mwan 19 net to the contrary, was within ghe manor of Shewfion,

* with the 2ppurtenances, in the county of Staflord aforcefad, of

which faid manor, with the appurtenances, the atorefaid Rowland

Prefeription to i+, a:d ot *hr {old 'une waen, &c. and long before, was (zifed in
hold a court-  hig duridne us of fee; and the fud Rowland, and all thofe whofe
Seet, eftate he hoth in the fime maror, with the appurtenances, from
tirme whereof the memory of man i rot o the contrary, have

had, and beenaccuftomed to have, a court-lect or view of frank-

pledge of the fame manor, and whatfuover belongeth to the view

of fiaunpledge, of all the inhabrants and refiants within that

manor, before his ffeward of tne fame court for the time being,

in overy year withm the month next atter ue fealt of Saint

ASeharl e Avbangedy to b holden at that manor ycorly, as to

Prefeription for the faid manci, wi i the appuitenances belonging @ and they the
the homage to L2id Fof ph wnd Yobe turther fav, that within the manor aforefaid
choolea coufta yhre is had, and fro.o tine whereot the memery of man is not to
ble, © the contrary there hath been had a certas cutom, that the jurers
. charged and fworn to enquiie of aad prefent thofe things which
bedong to the court-loct and view of frankpledge aforefid, at the

court of view of frankpledge of the manor aforefaid, holden at

that manor within the month next afrer the fealt of Seint A%ichac!

the drchaneel vearlyy have chofen, and for 2ll the time abovefaid

have been accuftomed to clicofe one fit mea of the inhebitants

who s to take Within the munor ol feid, to be conttabic of tae conllablewick
the officeand an of Sheifion aforciand, to ferve in that office for one year, which
oath for the duz f4id man fo chioien took upon himfelf that o ice, gnd™or all the
execution of 1ty ¢{ -6 afrefud wae ufed and accuttorned to take 4 and hath taken
undei + penalry X P A o .
tobeimpofed by and been accuftomud to take an oath for the due exceution of that
the homage.  Office, under a reafonable pany tor the ume aforefsidy by the

jurors aforefaid at fuch court-lect and view of frankpledge in that
behalf impofed.  And the fid Fofeph and Fobu turther fay, that
the aforefaid Rowlord being lord of the manor afordfan!, vith the
appurtenances, and bomg feifed of the fame in form wiercfaid, at
the court-leet or view of frankpledze of that manor hoiden at the
fuid manor ‘within tiic month next aiter the leall of Sawnd Achael
. the dribanmely to wity, on the ninth day of Ofeber in the fifth
year of the v wra of the lord /#illiam the ‘Third the now king,
asdol th by Sloy, e queen of Eugleady 2c, betore oHenry
oo £oythy G otsen tteward of that court of him the faid Rowlund,
Phae the plin the Wit Voaes Fletcher then ond long before being an inha-
WA e hiant witen the manor aforefaid, to wit, at Shewfton aforefaid,
gontrlo by ae nd befng Lo aan U be conttable of the aforefaid conftallewick
?:’""{5:" of Sh e oretiddy by Bdward Thorneton, Thomas Grace,
Jalon Casioy Fof b fapy James Standicy, William Melnery Wil-
b Rad ooy dnichaod IWiat, Thomas Saity Fames Wliiner, Fobn

Sew grery foba ek zad Febu Dickefony honelt and lawful men

and inbabr2nt wiain the manor aforefard, and then and there in

th jume court fvorn wnd charged to inquire and prefent thofe,

things which to the court-luet and view of trankpledge did bglon%@
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in due manner and according to the cuftom aforcfaid, was chofen
to be conftable of thg conftablewick of Shewfion aforefaid, to
ferve in that office for one year then next following : and the faid
jurors then and there in the fame court did order that the faid
7ames fhould make his oath for the duc execution of his ofiice
aforefaid, under the pain of forfeiting forty thillings, whercof the
aforcfaid Fames Flitcher immediately aft.yvard, to wit, the fame
day and year had notice, yet the faid Fames hath not made his oath
for the due exccution of the office of conftable aforcfaid, nor hath
executed or taken upon himfelf that office, but he to do thofe
things then, and often afterwards, there, abfolutely refufed, by
which afterwards and before the tiime when, &c. to wit, at the
court-leet, or view of frankpledge of the ninor aforeluid of the
faid Rowoland at that manor, within the month aeat after the feafk

of Saint Alichael the Archanyely to wity on the cleventh day of

O¢1ober in the fixth year of the reign of the faid lord the king and
ladv Afsry, late queen of Errlendy holden before the faid fenry
Frithy then fteward of him the faid Rewland of that courty by
Edward Thorneton, e, honeft and lawful men, then inhabitants
within the manor aforcfaid, then and there in the feme court {worn
and charged to inquire and provent thofe rhings which to the court-
leet or view of frankpledye aforefid did belong, ir was prefented,
that the aforefaid Fumes Fiitcber, for that he wos duly cholen con-
ftable of the conftublewick of Skerofloa aforefand, at the It lect
holden for the nant wloieland, and under the piin of forty fhil-
lingg upon him impofod, he was ordered to take upon himfelf and
execute thhe officeyand to make bis oath in form aforefaid, for the
due execution of the tnd office, which things, or any thing
thereofy, he hat not done, therefore he hath forfeited to the lord

" of the manoi atocfid the fad forty fhillings, for the pain afore-
faid, then to be paid to the lord of the manor aforefaid, as by
the reconl thereof 1n the power of the fud fteward of the court
of the manor of him the faid Roewlind aforefaid at that maner
remaining, wore fully zppears: and becaufe the faid forty thil-
lings for the pain aforefad to him the faid Rowland, being lord
of the manor aforclaid, as before is fet forthy at the faid ume
when, &c. was in aircar, and not paid, they the faid Fofeph and
Fobmy as builifls of him the faid Rowlund, well acknowledge the
taking of the mare aforefaid in the faid place in wnich, &c. and
juftly, &ec. for the {aid forty thillings, for the pans or amercement
aforefaid fo being in arrear, and not paid to the taid Rowland,
and within the manor aforefaid, &c.

And the aforefaid . Fames faith, that by any thing hy the afore-
faid Fofeph and Fohnabove in the cognizance aforcfaid in pleading
alledged, they the faid Jofeph and Fohn ought not to acknowludge
the takihg of the mare aforefaid in the faid plice, &c. to be juit;

* becaufe he faith, that the plea aforefaid by them the faid Fofiph
and Fobn ip manner and form aforefaid above pleaded, and the
siattey in the fame contained, are not fuflicient in law fur the: ac~
km%{gﬁgnﬂﬁ the taking of the mare aforefaid in the f1id pl“a:!:;;cl}:\

Frea cqit"
againft
lucran.

That the plaine
tift hath refufed
to take on kim
the office, and
th: oath,

Plaintiffis fined
foity fhillingsa, |

For payment of -
which  defens
dants tonk the

maie.

Demurrertothe
cognizance,
-
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Prevener  which, &c. to be juft, and that he, to that cognizance in manner
i :g:"d:‘ and form above made and pleaded, hath o neceffity, nor is he
*%* bound by the Jaw of the Jand to anfwer ; and this he is ready ta
verify : wherefore, for want of a fufficient plea in this behalf, he
the faid Fames prays judgment, and his damages by occafion of
the taking and unjuitly detaining of the mare aforefaid, to be ad«

: Jjudged to bim, &c.

" Joinder in de-  And the aforeiaid Fofeph and Folhin fay, that the plea aforefaid
. murier. by them the faid Js/eph and Fohn in manner and torm aforefaid
e above pleaded, and the matter s the fame contained, are good and
fudlicient in law for them the {aid o/eph and Fobn to acknowledge
the taking of the faid mare in dhe fid place 1 which, &c. to be
juft; which aid plea, aad the matter in the fame contained, they
the faid ofeph and fohn are ready to verify and prove, as the
Court, &c. And beenufe the fad Fames to that cognizance hath
not pleaded or andwerced. nor the fame hath hitnerto 1n any manner
demed, they the fud Yofipd and Jobn pray judgment, and a return
: of the mare arerfaidy togedher with thar duaages, cofts, and
charzes, sccordiir, o tiv: form of the flatute in tuch cafe made
Curis advyjure  and previded, to be adjudged to them, &e. And becaufe the
wult. ,court of thekxd lord the king now here s not yet adviled of the
givinn of then jndgmont of and wpon the premifes, day is there-
uporn given w the patics afordaidy hetore the lord the king, from
the day of ——-———— wherefiever, &, to hear their judg-
ment of and upon tie premufes atorefaid, for that the court of the

(aid lu1d the king now here are not yet advitid, &, w7

'
X
4
!
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.. Cafe 59. Fletcher qgainfl Ingram,

Ku.Wrethzrthe ¥ N g pprLevIN for taking a mare at Shewflon, ina certain place
Jordofalectcin, § i 4 she Lane, "The defendiants madd cognizance as bailiffs
‘without ftitrg o NN o . o

a preforiprio, OF OnE {(lofu‘a.,z/l Fryth, lord of tic manor of Shewytern, whereof
ditean tor an he was feifed in foe, &c. oo then they alledge a prefeription to hold
amerciamest. A coURT-LFRT there within a mouth alter Michaclmas every
-$.C. 5. 8ak,  yeu; and they fer forth a cuftom within the faid manor, to elett
5. A cons ranse at the faid leet out of the inhabitants there ; which
8.¢. Comb.  perfan fo clected has ufed to take upon him that oifice, under a
é@ﬂ.C.Hﬁlt, 197, reafonatle ";?cx::lty i that behalfy to be im_p_u('ed by the jury ; that
g, C. ttin. 43¢, the pluntift at a court-leet held for the fiid manor, was clected
" 8. C. 120 Mo, CONTARLE by the jury; that Le was ordered to take upon him
" B7e the exccution of that office, under the penalty of torty thillings,
5 3 G Lily Brto ghicn he neglecied to do; that this negle& was prefented at the
?"1;“’;695 i L4, hext court, by which the plaintiff had forfeited forty thillings to
Y the lord of the fuud manor 5 for which the diftrefs was takeny &e

7 Ray, 69., ! of 1 '
;5. C. 3. Ld.  I'he pluintifi demunied to the. cognizance, and, the detendants

SyRay.117.  joined in demurrer. ) . )
ipoks Sulk. 1gge o
kg 3do. The cxceptions taken to the eognizance were, ¢ :

v, ‘Anre, 96. . R v
%f’:i» Roll Rep. 4. §.Co. 33, b, 4. Com. Dig. 656, 1. Buc. Abr 439, 2: Hawle, % @,
AU IR L “FIRET,
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- F1rsT, 'That the defendants have not preferibed to any right
in the lord of the leet to diftrain for an amerciament, being a pri-
vate benefit to him, and which he cannot have without a preferip-
tion to the diftrefs (a ). .

* To THIS ORJECTION it was anfwered, It is true, thisis an
amerciament, which difters from o fine, the firft being always im-
pofed by the jury, and the other by the Gourt 3 and though'itis a
thing of lefs nature than a finc, yet a diftrc{s may be taken for it,
without a cuftom alledged o to do: and this is the refalution in
Grigfly’s Cafe,

SeconpLy, The jury ordered him to take his oath generally,
to exccute the office of conftable; but do not fay that he was
Jummoned to appear before a juitice of peace for that purpofe 5 or
before whom or where he thould come to take his oath,

As to THIS SECOND ORJECTION it was faid, that the defen-
dants have alledged a cuftem cvery year to choofe a fit perfon at
the court-leet to be conttable tor thut year, and that the plaintiff
was clectcd conftable, wich is a fufhicient obligation for him,
under a pain, to come and take vpou him the office 5 and it is
alfo alledged that he had noiice, fo that the cuftom of the place
operates upon him, which he is bound to obey.  Now the admi-
niftering the oath is {ubfequent to the cuflom, and he is thereby
bound to do all reafonable aéts to qualify himiclf to take the faid
office upon him ; though ufually the fteward certifies under his
handwhe « perfon is chofen, which certincate is carricd to a jul~
tice of the pcace; and if the party refufe 8 take upon him the
office, the juttice ufually fends his warrant to compel him.

Fitzg

a*

201. 2. Rold. Rep, 3. Cro. Juc. 352, 46, 108, 192, 8. Mod. 300.

4. Com, Dig. *¢ Lect’” (M. 8.).
. Tuirory, They do not fay that the forty fbillings impofed
on him for not taking upon him the office, was a reafonable pain.

Asto THE THIRD OBJECTION, Thelaw ought tojudge, whether
the penalty impofed on him be reafonable ornot ; and the averring
it to be rcafonable, will be of little ufe if the Cowt fhould be of
another opinion.

RQuare, If a juthfication is good without averring that that fum was rcafonable.

In Hilary Term following, this cafe was argued again.

AND 1T WAS OBJECTED, tnat it was an unrcafonable cuftom,
and therefore void.
. FirsT, For the uncertainty of the time when the year fhall be-
Fih, in which the plaintiff is to take upon him this office ; and fo
ike the cafe where the coudition of a feofiment in fee is for pay.
ment,of a fum of moncy, and no time limited for the payment,
there the obligor hath time during his lifc to do it ; and this being
a cuftom againft common law, it muft be taken ftrictly,
v T

(4) 11. Co, 44+ Cro, Eliz, 673,

To

If a leet jury ore’
deg a conftable
cleQ to take the
osth of office,
he mutt be fume,
maned, and dt.
re¢ted where and
whento take the
oath,
8.Co.38.b. 41,
11. Co. 43, 44+
Cart. 28.
Pal. 7.
Cro. Ehz. 241,
581, )
1. Roll. Rep.

1.Salk, 37§

¥
~ .nﬁ,ﬁ.

N

Undera cuﬂoﬁ? 3
to impofe a refh |
fonable fine, ﬂ
the party im, '
forty Jhillingex:

Co.Lit. 1.:&%‘
4
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FuiTcuer # Towhich it was anfwered, that the time was certain enpugh,
syt for the plaintiff was to hold the office pre uno anno integro prox.
Sequent. that doy whercon the Court was held.  But it is as cer-
Skin. 248 “tajn, as where a cuflom hath been alledyed for 2 copyholder to
Copb. 43. 113 pay a year’s value of the land upon an admittance ; and yet fuch
' a cuftom hath been hicld geod, becaute the value may be reduced
to u cerwinty (@), Bowheca cultom was, that the furrenderee
fhall come and be adimitted after three proclamations, otherwife
that the copyhold fhould be foifcited, and the furrend.ree died,
and his heir within asc refufed to be admitted 5 it was held, that
the Jord might fvize giovfyre the infant came of age, which is as
uncertain as this, for the hiciv may die before that time (4).  So
where a man is beyond fea, it s uncertain when he may return,

and yet his rigut 1s fuved by that means (¢).

Anavowry for  SEcoNDLY, It is f1id, that the homage ordered him to take an
?: f:’;:‘;":"\’i;"’ oath duly to execute the office, but dous not appoint before whon
‘h:, outh n;c(orf he theuld take ity or fiom whonu he fhould accept it; and fo not
feable, mut like Grigh’s G o (d), for there the cuftom was lid to choofe a
fhew before  conftable within a month aficr Miehaclmas, to hold the office for
whem #he oath one year next tollowing, and that il the perfon was prefent in
;veas':;‘ L‘“ .; dar;; court, that he ouzht to be fworn by the fteward; fo that not only
the cours [ent was the time, but the perfon hefare whom t'ic oath thould be taken
held, is afcereined, which is wholly umitted i this cafe.
y-Brownl.ig8.  This objection was thus anfwered, viz. Thatit is true, where 3
man is obliged to do an ach, it muft appear to the Court *thatit is
poffible for him to do it, but that the Court will take notice with-
out fetting it forth 5 that a fleward of a leet during the time hg -
held the court may give an oath to 4 conflable, as well as a jul~
tice of peace after the courtis adjourncd. *

An avowry for  THIRDLY, lt does not appear that the plaintiff was fummone
’ ) Pt 1at the pla
r‘ “’"‘c")’:’;"l” to THE LEET, or that h': had any fpecial notice that he was chofen,
:.nu"-r. for nor conftable; but only generally, that notitiam habuit, which is not
gccepring  the fufficient ; and for this reajon an ndiétment was quathed in this
office of ronfla- court (), which fetforth, that ihe defendant was fit to be a_con-
&y, tuft thew able; that he wes debite mady clettus 3 and that he had notice of
that che party - ) = (1 be the oathe &c 1 be .l . Co ’
it, but did not taxe tne oathy &, an becaufe it was not faid, that

Wad/peciat notice N >
“%}; clottion DE Was fummeoened before a juttice of peace for that purpafe, the
fo the office.  indicknicnt was quathed.

®[ 130 ] * iowhichitwas anfwered, taat by alledging wotitiam babuit,

B. C. Sk, 175 it muft be intended due and legal notice, becaufe the law requires

Hob, 129, him to tase tn - eath voore the fteward of the leet, ora juftice

Cro. kliz 585 ¢ ) e et ot s )

P Leon. § S oftheponee o Pr.ag’s Cufe () who was indi¢ted, for that he

3. Show, 6r, heng chofn headborough, refufed to take the oath to executy

iﬂ Salke 107, Fitsg, 108, Sira. 47, 3. Bac. Abr.ico, 2. Hawk. P. C. ch, 10. 46. p
. . ”._

(&) PaXius o, Titus, 3. Moed, 132, (¢) Cro. Jac. 226.
S, C. 3. Leve 256, S Cooz. dlows (d) 8. Co. 58, S
(¢) Rex v, Harper, Ttinity Term.

5;)7-
1;5) Rey . Dilliton, q. Mod, 22v, g, /%l 3.
A g Geeoxoe 2y L5 (/) Alleny 730

thate.
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that office, there is no mention of notice or fummons before whom
to appear for that purpqfe ; but a writ was 1%rauted by the court
of king’s bench, dire&ted to him, commanding him to go _bctox:c
a juftice of the peace to tukeit. Befides, it 1s ulledged in this
cognizance, that the plaintiff flatim poflea ibidem notitiam kabuit s
which word ibidem is a velative, as well in a legal as grammatical
conftruion, and muft refer to the Cour:, being the place where
he was chofen conftable.

FourrTHLY, It was objefted, that there was not a cuftom al»
ledged to make any diftrefs for this penalty; and thouph it may be
true that a man may diftrain for en amerdiament, aud for a fine in
a leet, without alledging a cuttem, yot for fuch an extraordinary
thing as tius, there mudt be & cuiten: exprediy laid to diftrain, &c.

Thus where a cuftom (a) was alledged to {wear twelve men
to enquire into the articles given in charge at a court-leet, and
that the men fo {worn had uled,y fiter alii, to prefent themfelves
to pay to the lord of the lect ten fullings pro certa lete, for which
the avowant diftrained ; but it was held uniavwfuly becaufe it be-
ing for the patticular bencfie of the lord, and againtt common
right, he cannot juflify the taking a diftrefs without a preferip-
tion, as he may for a fine or amcrciament.

This objection was anfwered by the Counfel, that a diffrefs is

incident, as well for @ penaity, astor a fineor an @nerciament.
&y

CurIA. ' The fleward may impofe a fine upon a perfon who
is elefted by the homage, if he be prefent at the leet, and refufe
to be fworn to execute the office; but if the 'per{uu be not prefent,
the fteward cannot finehim, but he may be amerced (4), which
muil be prefented at the next ceurty and affeered ; and after the
court is over, the juftices of peace may adminifter the oath of con-
ftable by the power which they have as confervators of the peace,
which power they had at cowmen law, and is now vefted in them,
and the rather becaufe a conflable is but a {ubordinate officer to
them for the prefervation of the peace.  * But the party ought
to be fiummoned, and a time and place ought to be appointed usder
a'penalty when and where he {hill come, and before whom to take
the oath; and therefore notitiam habuit generally is not enough,
for though he be zn inhabitant, yct he may be efloined.

And therefore for want of alledging fpecial notice, judgment
was given for the plaintiff.

~(a) Godfrey's Cafe, 11. Co. 43.
*"{6) 1. Roll. Rep, 73. 8. Co. 39.
3r. Cp. 43. Moor, 3. Cro. Ebz.
41, Kitchen, 43. a, 1, Buc, Abr.

440. 2. Bac, Abr,
847. Fitzg, 105
Andrews, 47,

505, 518, Sira,
L. Wilfe 248,

Leaves

FrrTéurn
againft
INGRAM;

Qu. Whether 1
juttification for
difhiaining  for
an amerciamenit
be good, with~
vot ¢ ¢uflom to.
make fuch dif=
trefe, [

2 Ieft, 118,
8. €0. 41.
Cro, Jac, 382.,
Kit. 43.

Cio. Eliz. 692,
3. Mod. 138.

If a conftable
refufe the oath,
being, prefens,
he may be
fined for cona
tempt; 1fabfenty
prefonted by tie
homage at the
next courty and.

amerced.

3. Co, 29+ .
*[131 ]
11. Co. 43. - .,

1.Roll Rep.yg,,
Savil, 94. i
1.Bac. Abr.440.
2 Bac.Abr.gzg;
2. Hawk, P. C,
ch. 10. f, 33.

4. Com, Dig.

¢ Leet” (M8 ).
Winch.Ent.987.
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S, C. Poft. 144.
S. C. 12. Mod.
833

Ante, 4, 5. 7.
Poft. 146.575.
Foft. 334.
4.Bag.Abr.1 30,
2.Com,Dig.g0.
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Ledves ggainft Bernard.
Finity Term, 9. Will. 3. Roll 41. -

THE plaintiff declared, that in confideration he had paid to the-

defendant fixtcen guineas; he premifed to pay the plaintiffa -
burdred pounds, if no town in Flanders garrifoned with two
thoufand men fhould be taken or furrendered to THE FRENCH
KING before the firft day of September 16935 ; and lays an indebi=
tatus affum.fit for the hundred pounds upon ¢ wager, and another
indebitatus for the hundred pounds received by the defendant for
the ufe of the plaintiff,

To which the defendant pleads thue: « Et nedo ad hunc di-m
 feilicet diem Veneris prox. poft crajt. Santte Trinitaiis iflo codem
« termino ufque quem diem prad. Isascus BERNARD ( falvis
% fibi omnibus et omnimodis cxception. quoad billam praca.) habuit
& Jicentiam ad billam interloquendi ¢t tunc ad refponden. Se. coram
« dom. rege apud Weflm. ven, tam pred. JOHANNES LEAVES, per
S attorn. fuum prad. quam preed. IsAAcUs per JOHANNEM BER-
“ NARD attorn. fuum et idem IsAACUS defen, vin ct injur. quands,
¢ &c. ot perit judicium de narratione preed. guia quoad pririan pro
® iffioncn et affumption. fuperius in narratione ilia mentionat,
« jdem Isaacus dicit quod prad. JonanNes Leaves valorem
€ preed. fexdecim peciarum awri cuncat. per iffum JOHANNEM
« LEAVEs eidem IsAACO ut prafertur jilv. [uppofit. in uarra-
< tione fua prad. in certo monflrare et allegare per le:eps#¥i'e te-.
 petur et debuiflit unde cx quo prwd. Jonannes LFAVES werum
« walorem fexz/ecim paciarum auri cuneat. illius fupciins non mon-
“ fravit feu allegavit idem JsAacus petit judicium de narratione
“preed. quoad primam promiffioncns et affumptior. preed. et quod
“ narratioilla_in ea paric caffetury&e. Kt quoad fecundun: promifa
& fionem et affumptionem preaed. fupervius in narratione ipfius Jo=
“ uaNNIs LEAVES mentionat. idem Isancus fimiliter etit jua
« dicium de narratione illa quia prdd. JoHanxEs LEAVES in
“ narratione fua preed. non oftendit de vel pro quibus pignoribus in
& eadem promiffione et zié]umptim. Jupersus expref]. jutl. fuiffet inters
« eofdem JouANNEM LEAVES aut IsaacUM, aut qualiter vel in.
« quo modo prad. Jouannes LEavEs pignus ill. de codem [saaco
© * Jucraffet prout per legem terra offendere debuiffet ita quod curia
« dom, regis bic appareat utrum pignus prad. licitum feu illicitum
« fuifféit unde ex quo prad. JonaNnNes LEAVEs ill. curie dom.
«regis hic non offendit feu demonfiravit idem Is AACUS petit judia,
& cium de narratione pred. quoad preed. fecundum promiffion. et afa
< fumption. et quod narratio ill. in ¢a parte caffetury &, £t guoad .
S tertiam promiffionem et uffumptionem pred;/upcrius in n(zrr‘w{‘ﬁﬂg
« ipfius JonannNis LEAVES mentionat, i '

-~

-~

~n ~

em Isancus fimiifter
& petit judicium de narrutione preed. quia dicit qued centum librap
& in-cadem tertia promijfone et affumptione fuperius exprefl. funt .
 eedem centum (ibree in_fecrada promiffione et affumptione preds .
 fuperius in narratione ipfius JORANNIS LEAVES fimiliter mena'
“ tionat,
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 tionat. et expreff. et nom al. meque diverfee et hoc parat. ¢ff ve-
& rificare unde ex quo pred. JOHANNES LEAVES un. cf candem
¢« /I{fmriorum fummam in una et eadem aftione bis petiit idem
« Isaacus fimiliter.petit judicium de narratione prad. quoad ter-
<« tigm promiffion, et affumption. et quod narr. in ea parte Sfimiliter
« caffetury e,

It was oBJECTED againft this formof pleading, that itis nei-
ther @ demurrér nor a pleainbar; and therefore it muft be a plea
in abatement, and fo no judgment final could be given, but a ref
pondeas oufer.

FIrsT, It cannot be a demurrer, for that is where the party
will go no farther, becaufe the other has not ﬂ)cwcq ﬁ:fhcu:nt
matter againft him; and thcrefgrc he ﬁl)’?,’ that narratio niinus eft
Sfufficien. in lege to make him give any anfwer thereunto, whc&;c-
upon hz prays the jud'gment of thc' (,oyrt 1f. hc‘ﬂull be compelied
to anfwer : all which form is wanting in this plca.

»

SECONDLY, It cannot be a plea in bar to the altion, fer then
he fhould have pleaded, that the plaintiff aczioners fuam 2 maintt the
defendant habere non debet 5 and concluded his plea thas, < Unde
< petit judicium Ji pred. (the plaintifl) actionem /:'mm piml; inde
“ gerfus {the defendant) habere few manutencre decaty, &e.”

TuirDLY, Therefore it muft be in abatement, and that is either
to the writ or count: if the ation is brought by original, then
the plews hetit judicium de breviy and it muft conclude in the fame
words  if it is to the declaration, thenit mft be petit judicium de
billa et narratione, for billa and narratio are the fame, and in this
form the defendant has now ‘pleaded. * The firit time that fuch
incertainty of pleading was introduced, was in the twenty-fecond

" year of Charles the Second, where the defendant began his plea in
bar, « atio non, &¢.” and concluded in abatement, ¢ Unde pro
< defestu fufficientis narrationis, e, petit judicium”  Butall the
other entrics are otherwife.

But TE CoUuRrT was of opjnion, that the fubftantial part of a
demurrer was in this plea, and therefore the defendant had judg-
ment. .

Smith again/t Sharp.

WRIT OF ERROR upon a judgment by defaultin an acion of

’ covenant upon articles, &c. whercin the defendant cove-
nanted, that he or his heirs would convey fix acres of land, &c.
to the plaintiff or his affigns; and farther covenanted, that he

- would offer to the. p%intnﬁ' a good conveyance for the afluring the
faid fix acres to him Or his affigns.

‘

Leavas ™
againf.
BerNARD.

Conclufion  of
the plea. .
Vide Poft. 148

6. Mod. 102,
1. Lut. 42.

L]
L. Com. Dy,
“ Alatement’™
[CREDE

4. Bac, Abr.go.
10. Mod. 118,

*[1331

2. Saund, 128.

Cafe 61,

Cn a covenant
that the defena
dant or his heles
fhall  convey

an acre fo the
plainuff or 70 bis,
offignss A -
B+ tAch that he

had'not conveyed it to the plaintiff, is good, without adding or 10 bis affigns.—S. C. 1, Sallt: 139s.

_5.C. 12. Mod. 86.

Poft. 352. 1.Vent. 114, 1. Mod, €7, 223,
3¢ Bac. Abr. 547.

2. H. Bl, Rep. Trinity Term, 3793,

A\l

1. Stra, 199, 8. Mod. 238,
3,

1.1
- The.

,
>
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- The breach affigned was, that he had not executed a coxlv}eyaacc
to the plaintff himfelf, and takes no noticg of his affigns. ~

It was for this reafon objected, that the breach was not well af-
figned, tor if it hod been conveyed to his affizns, the covenant
had been performed.  As for inftance; A covenant was made by
the plaintiff, that he, his exccuators, or aﬂigns; would repair,
&c. (a) ; the breach was, that nesther he, his exccutors aad afligns,
had repaired; and upon demurrer it was held to bg ill, becaufe
he ought to have afligned the breach #n the disjunétive according
to the covenant.

In the prircipal cafe, the declaration was held good, for there
is a diffcrence where a thing is to be done /> a perfon, or his af-
figns, and #2 a peifon or his affigns = for in the firit cafe the breach
muft be afligned, that it was not doue ¢ cither by the one or the
« other”; but in the luft cafe it will be intqnde!prinmﬁz:ic, to
be done fa the perfon himf{lf; butif he aflign his interctt, then it
may be done to the afirnes.

Whercupon judgment was given for the plaintift.

(s) Colt v. How, Cro. Eliz. 348.

Tayler againfl Baker.
STAFF. } E MO R AN. qued alias Jeilicct termina ‘P'aﬁ

; ult. preeterit. coram dom.1vge apud f;"?ﬁ;z‘. ves
wir Henricus TAYLER por NATHAN. HICKMAN. attorn. [uum
et protulit hic 1 cuvia ditt. dom. regis tunc ibidem quandan’ billant
fuam verfus JOTTANNEM BAKER i cuffod. mar. Se. de placito
tra)gfgreﬁmixﬁ:pm cafum: et funt pleg. de prof. fiilicet JOITANNES
Do et RICHARDUS ROE qua quidem billa fequitur in hac verba.

Starf. J. HEnricus TAYLER gueritur de JounANNE Ba-
KER i cuflod. mar. Marefc. domini regis coram ipfo_rvege cxifien.
o eo videlicet quod cum pred. HINRICUS 21 die’ Maii anno regni
om. TVilli. tertii nunc vegis ct domy Mariz nuper regine Anglie
Jfextoy apud SWINFORD REcis in confid. quod idem HENRICUS
fervus iffius JOHANNIS Sfuiffet et ipfe in labore aurige ac in labo-
ribus et operibus agriculture ct agricola pro fpatio oftodecim menfium
ante idem tempus bene et fideliter Jerviffet ipje idem JouANNEs fuper
[z affumpfit ct eidem HENRICO adtunc et ibidem fideliter promifit
gquod ipfe idem JOHANNES tant. denariorum fummas quant. idem
HEeNR1ICUS pro laboribus et fervitiis Juis tempore perform. corurdem
pabere mereretur eidem HENRICO cuminde pofica requifit. effet bene et
fideliter folvere et contentare vellet et idem HENRICUS in falto dicit
quod ipje pro laboribus et Jfervitio fuis ficut prafertur per ipfum pro
eodem JOHANNE faélis babere meéruit fex libras legalis monete An-
lie ynde idem JOHANNES poffea apud SwINFORD REGIS pred.
Sotitiam babuit, cumque ctiam prad. JoHANNFs wvicefimo offavo

die Maii anno fexto fupradiio apud SWINFORD REGIs pred. infi-
mul
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Yl computafft cum prefat. HENRIco de diverfis aliis denar. fum-
mis eidem HENRICO pwr prafat. JOHANNEM ante idem tempus
debity et adtunc in aretroy et injolut. exijlen. pro diverfis aliis operibus
et negotiss per ipfum HENRICUM pro eodem JOHANNE ante tempus
illud performat. ct fuper compo. ill. pred. [OUANNES invent. fuit
in arreragiis erga cundem HENRICUM in al. fumma quingue libra-
rum bone et legalis moncte Argliey et prod. JUHANNES i confide-
ratione inde fuper fe affumpfit; ct eidem HENR1CO, adtunc et ibidemy
Jedeliter promifit, quod iple idem JOMANNES prad. quingue libras
eidem HENR1CO cum inde pofiea requifit. effet bene et fideliter fols
Vere et contentare vellct qua quidem fumme in toto fe attingunt ad
undecim libras preed. tamen JOHANNES feparval. promiffio. et affump=
tones fuas praed. minime curan. fed machinan. et fraudulenter in-
tenden. eundem HENI1ICUM in hac parte callide et fubdole decipere
et defravdare preed. [cpaial. donars fummas feu atiquem inde denay.
eidem HENRICO non folunt, nec aliqualiter pro cifdem coutentavit, Lieet
ad hoc facien preed. |OUANNES pojlea, [eificet, primo die Fobr narit
anma fexto fupradiélo, apud SWINE ORD REGIS preed. in cem. prad.
et fapus poflea requifit. fuit s fed vl et hucujque Jolvere feu aliqua-
bter pro eifdem contentare ommne recwjavity et adbuc vecufuty ad
dumnum ipfius HENR1CL Viginti librarum et de pioducit fectam,
tJe.

Et modo ad hun: diem, [fiilicet diem Veneris prox. pojl eraflinum
Sancte Ty initatis iffo codera Tormno, ufque quem diem preed. JoHAN<
NES habuit Licentiam ad billam prad. mter loguen. et tunc ad refpon=
dend it coram dom. rege apud I ¢ftm. ven, tam pred. HIENRICUS
per attorn. fuum preed. quam prad. JOHANNES per RICHARDUM
LoNGTORD attorn. fuum ; et idem JORANNES defen. vim et in=
Juriam quando, &Sc. et dicity quod prad. HENRICUS addiomm fuam
prad. inde verfus eum habere jeu munutenere non dibet, quia dicit,
quad poft confeétionem preed. feparal. prom:ffion. et affumption. in narr.
preed. mentionat, feilicet eodem 2t dic Adaii anno vegni dictorum
dom. regis et dom. regina fextoy apud SWINFORD REGIs preed.
concordat. fuit inter pred. HENRICUM ¢t cxndem JOHAN. quod
pred. HENRICUS acceptaret et dicl. JOUANNES dav et eidem HEN=
RICO quandam billam [ubmann [uaipfius JOHANNIS pro folutione
Jumme quinque librarum exdem HiNRrICO, ad feftum Sanéti Mich
rchang. tunc prox. fequen. in plena [atisfactiene ct exoneratione
endumdensyiorum fummarum erdem HENR1CO d prafat. JOHANNE
delat. et fuperindeipfe preed. Jon ANKES, adtusc ct ibidem, dedit erdem
HENRICO guandam billam fub manu 1pfius JORANNIS, et per eadem
billam cognovit fe debere et jlar ¢ indebitat. eidem 1V ENRICO fummam
§/. folven. cidem HENRICO ud feftum Sanélt Mich. Archang. tunc
prox. fequen. ad quam quidem [olutionem bene et fideliter faciend.
sdem JOHANNSS obligawnt fe, ct beeredes fuos, per eandem billam }
quam quidem billam iff: praed. HENRICUS adtunc et ibidem cepit et
acceptavity in plena fatisfullione et exoneratione prad. feparal. proa
miffion. ct affumption. i fius JOHANNIS 1 narraticne preed. mentionat.:
¥t hot parat. eff o ifiare ; ande petit judicium fi frad. HENRICUS

Vou. V, K atlinem

Tavrex
again?
Baxxn,

[135]
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Tavier  allionem fuam prad. inde verfus eum babere feuw manutenere de-
againft beat, & ( .

B.xcr,
Et preed. UENRICUS dicity quod ipfe per aliqua per prad. Jo=
HANNEM /up:rius placitan. allegat. ab alflione fua pred. inde ver-
Sus eum baben. preccludi non debet, quia, protefiando quod non cencor=
dat. fuit mter preed. HENRICUM et JOHANNEM quod pred.
HeNRicus acceptaret et dift. JOHANNES daret eidem VENRICO
billam in placio pred. mentionat. fub manu ipfius JOHANNIS pro
Solutione fummea qumg. Lbrarum eidem HENRICO ad feflum in
codem Mlacito [fpecificat. in plena fat sfactione et exoneratione omnium
don viorum.furz. eidem HENRICO @ preefat. JOHANNE debit. s pro-
teflando ets on, fimiliter quod prad. HENRICUS ;o cepit et accepta=
wib billam preed. in plena [fatisfuétione Jepura’. promijien. et affump-
ton ipfies JORANNLS in placite prood. fimditer mentionat. prout
prevd. JowaNNLe fuperins inde placitando allrgavity pro placite
[ 136 e HinwicUs dicity quad prord. JOHANNES ¥ non dedit prefat.
Hexrico aliquam billam fub manu et figillo ipfins Jon ANNIs pro
Selut:one denas sorum 1 plucito preed. mentionat.  Et hoc paratus eff
verlficare - wnde petrt gudicium, et damna fuay occafione non perform.
['ram/[’?an. et aflimption. prad. Sibi adjudicar 1y e

Demuirer, and joinder in demuirer.

Cafe 03, Tayler aguinfi Baker.
Toaimpy e, if QUANTUM MERUIT for work and labour, and 571";;2/77;1141

the defendant e - . !
plead an agr c- _csmputaffit for five pounds, to pay cum inde requifit. effet.

I :"‘;‘ 2 The defendant pleaded, that it was agreed between him and the
1 dlistC- - R - .t . o

tion: ansrey PlainGil that the defendznt thould give, and the plaintiff thould
catton proi-fl accept w il of five pounds, m [atisfaction ot what was duc to him,

ing werowos no and that he did accept fuch a bill according to the faid agreement.
fuch acrecn ont
made, or ~uilUhe plaintiff replied, proteflands that he made no fuch agree-

given, und menry prosande eliam, that taere was no fuch bill given; pre

. th o -
Pleading that 1€ 7005 diity that it was under feal (a).
was nct undur

sion, bgoed. And upon Jemurrer to this replication, it was held good.
Ante, $6. Co. Li. 124, Plawnd. 276. Cowp. 123, .

(a) See 5. Com. “ Pleader” (N ) (2. G. 10).

Cafe 64.  Bowers andd his Wife apainfl Cook, Executrix, &c.
Ind bron b.nd !) 153 1 asaintt the defendant as executrix, &c.  She pleaded,
{ i, ~ . . .
againdt the o that her hutband died inteftate, and that the Archbifhop of

fensant, as cx . . . . .
wcutor ,,},,(,,(,(,” Ceaterbary comnutied adminiftration to her; cujus pratextu the

the obliger dicd inteftre, ant that adminyflration was committed to the defendant, &c. is good,
witheut tavafi @ bie novi ¢ e mcdd ed as exceutor.—S8. C. Poft. 145. S. C, 1, Silk. 298,
§. C.Cath, 363, » C. 12, Mod, 23, S. C. Holry 307, 556, Cro. Ehz. 1c8 565, 8310,
3. Leon. 197. 8. Mud. jo1. Curth, 9y, Chan, Calcs, 33. 1. §id, 76, 5. Co. 30.

id
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faid defendant adminiftered to the goods and chattels of Febn Cuok Towras
er hufband ; unde petit judicium, &c. (a). And upon demurrer ANB:;:";VuI
to this plea, iy
fod o
The queftion was, Whether the thould not have traverfed, that Excev raix, e

fhe was executrix, or ever adminifeered > xecutrix ?

If the plaintif in this cafe had replied, tiat the adminiltered de
Jon tert, and the defendant had demurred, judgment thould be given
againft him, becaufe by the demurrer, itis cont ffed thae ine was
a wrongful adminiftrator, and therefore by ner intermeddling with
the goods, an advantage is given to the ereditor to fuc her, cither
as executriv or adminiftrat-ix, though m trath the was neither at
that time; but admuniftiation was committed to her afterwards.,
Now a wrongful adminiftretion thall never be intended, unlef the
party acknowledge the intermeddling with the eftate.  * feas * [ 137 1
true, in the cafe of Bradbury v. Reynell (b), the defendant’s plea ridg 1. Cro. 894
went a little farther @ That was an action of debt brousht againt 3. Coo 102,
an executsr 5 he coniviled, that fomce of the inteftite’s poods came 406. 565
to his hondsy and that afterwards adminiftration was cominitted ?10,?;,’"?'?,:‘
to another, to whom he dehivered the faid goods 5 now in 213,
caic he may be fued as ¥ XECUTGR dr fon tor:, becaufe he had once
charged himfUIf to the plaintift’s attion, aad thercfore thall not be
difcharged by matter ev po# jfalto (). The hike exception was
taken to the like plea in the common pleas {#), and judgment was
given for the plaritiff 5 not becaufe the plea was ill, nor for the
reafon now alledged, but becaufe it was a plea in abatement, and
concluded 7u bar.
Afterwards 1T was ADJUDGED in the princinal cafe, that the
plea was pood, and that tae defendant peed not traverle that the
was cxecutrix, or cver adainifiered as exceutrix.

() Monr, 0. 1. Rac Abr.1g. Rep. 97.; Fdwards v, Huben, 2.
(6) Cro.Cur 565. Goddiggoron, ‘T Rep. § 7.
(¢) Ses Puger w. Puett, 2. Teum (d} 1. Mod 21¢3.
The Kingagaiaft Stocker. Cafe 65.

HE defendant was indicted for forging a buil of lading ; and An indictment

upon demurrer to the indié¢tment, “""“"“”’J""f"’;
T makKin

The cxception was, v/z. Itfet forth, that the defendant feienscr  and foreng,
et fubtilitery nequiter et falfo, fecit et fabricavity vel ﬁer:,' et fubri- . ::c:nuaﬁzz.::
cari canfavit, quandam chartam, VID¥UICET, quandam tsiam ex- o topen o
onerationisy cujus tenor fequitury e, which is too incertain, for this 1 ilo. lading,&e.
being an indiétment at common law, it ought to have more cer-  bad, tor una
tainty ; and though the defendant has demurred, yet nothing is Sertainty.
thercby confefled but whatis well pleaded @ belides, thefe are dif= S. C. 1. Salk,

tunét offences, and require feveral judgments. 342. 371.
> @ 4 Juce 8. Mod, 329,

Poft. 414, Ld. Ray. 797, Stra. 747. gco. 3. Bac. Abr. 1ro1. B. R.H. 375. 1. Hawk,
P.C.ch, 70, f. 11, 2, Hawk, P, C. ch. 25. £ 58. . 74 Futzg 56. 2. Hale, 3494
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Michaclmas Term, 7. Will. 3. In B.R.

To which it was anfwered, that the word /¢ vel” is only an ex«
planation of what gous beforey and makes it fignify the fame thing,
As for inftance: the ftatute 5. Eliz. c. 4. ena&s, « That it {hall
« not be lawful to exercife a trade except he fhall be apprentice
« feven years, under the penalty of forty fhillings per month;”
and a man was indicted on this ftatute, for that he did excrcife
artem s1ve myflerium, & ¢, and this was held good.

Curia.  An indiément fetting forth, that the defendant smur-
dravity vel | (i caufavity is not good ; for thofe are diftinét
* crnimes, wiz. one 15 the proper alt of the party, and the other is
not.  So in this cafe, the defendant might be ablent when the for-
gery was committed 5 and it fo, it requires a diftinét confideration
inrefpcct of the hne. Itis true, in o bt fenfe, i who caufes a
foroery to be deney is aforger himfelfs but then it ought to be
fo lad i the indictnent. 1t an achion of battery the plaintiff
flhould dedlare, that the defendant s beravit vel verberar: cau-

Jawity the caunng bum to be beaten will not make him guilty of the

battery, for it is no more than a trefpafs.  In an indiflment, or
information, the fact is never Lud in the disjunétive (a) 5 and there-
fore an indrtinent on the flatute 8. Hen. 6. ¢, g. for a forcible
entry 1ato ¢ two clofes of meadow, o7 pallure,” was held void (4)
for the incertamty (o)
(a) Co. Fur. 238, mizat not good, being in the disjunétive
(61 2. Kol A\ba, Ty, S Cor o Salky 7. and thaetoreat was
(6) e Cotne dwuaght the inditts quihices 500, 1.0 Salke 3. 2 quen

The Ky aa7 0 Gatcly.

Mirnri<eX, } B}“. it remembered, that at the general fef-
fion of the peace of the lord the king

holdon fur the county of 1, & fea by adjournment at £icks’s Hall,
in SaFehn’s Sorea, incte county aforefnid, on Friday, to wit,
the ddeventh day of Ocisbery tn the feventh year of te reign of
out foversign lerd # i the 1 1irdy by the grace of GGod now
king of fonlon, & bctore German Drelandy Byg. “Faceh Mun-
day, Ejq. Wilics. Underially L. William 1 .thers, Efq. and
others oo fedows, juidices of the faid loid the king, ailigned to
keep the peace, and elfo 1o hear and determine divers felunies,
trudpatics, and ciner nufdameanors conunitted in the fame county,
it was ordured, by tac court aforefaidy as follows, that is to fay,
« \WHERLas James Gardrowey Lyq. one of his majetty’s juftices
« of the pence tar this county of diddd/efi x, upon complaint made
« by Liasvard Grean apprentce to Roger Gately, now of the
< panith of o gumes Clerkenwelly in Ui faid county, and late of
€ Loucoiry turzoony by indenturc of apprenuccthipy bearing date
“« onui sbout tie twenty-fecond day of Nevember, inthe year of
« Qur Lord 16qo, for the term of feven years, from the date of
¢ he faid indeniure, to learn the fud arc; that the faid Gately
« had not taught and inttrutted # him the faid Green in the are,
« myftery, or profeflion ot « furgeon, according to the covenants
*om

I .-



Michaelmas Term, 7. Will. 3, In R.R.

# in the faid indenture of apprenticethip, but had altogether com= Tz Kine
« pelled him the faid Green to be a rope-dancer, tumbler, and G“!“"’”
v jack-pudding; and the faid Fames Cardrow, upon examination of ATELY.
the fud matter, for want of cood conformity in the faid matter,

could not compound and agree the fame ; and thercfore by re-

« cognizance taken before him the ninth day of Septermber latt,

¢« did bind the faid Gately with fureties to appear at this prefent

¢ quarter-feflions to anfwer the faid complaint : now upon exa-

¢ mination of the faid apprentice, upon outh, and other proof, it

¢ appears to this Court, that the faid Roger Gutely has not taught

and inftructed the fuid Greew, or caufed him to be taught and

¢ inftructed in the art, myftery, or profcflion of @ furgeon during

« the time of his apprenticefhip, but inftead thereof has altoge-

¢ ther compelled him to practife the art and employment of rope-

¢ dancing, tumbling, and alting as a jack-pudding, on a moun-

¢ tebank’s ftage, and in booths, in fairs and markets 5 and that

¢ the faid Gately alfo had at feveral times immoderately beat and

¢ mifufed his faid apprentice : and for that it could not be made

« appear to this Court, that the faid Gately did cither underftand,

¢ practife, or excraic the faid art, myftery, or profeffion of a

¢ furgeon, and upon a full ncaring of what was infifted on by

«¢ Counfel on cither fide, this Court, upon confideration of the faid

¢ matter, doth think fity and order, that the faid £dward Green

« fhall be, and he is hereby difcharged from his faid indenture of

s¢ apprenticefhip to the faid Roger Gately 5 and the juftices of the

#¢ peace for this county, whofc hands and feals arc hereunto fet

€ (guorum unus, Jc.) have declared, and do declare, that for the

« reafons aforefaid, they have difcharged, and do difcharge the faid

« Edward Green from his fiid indenture of apprenticefhip to the

8¢ faid Roger Guately accordingly.”

&R

2 anae

~n o~ -

~

The King againft Gately. Cafe 63,

’ [ ‘HE order above-mentionced being removed into the court of “,‘“ "("d:{' f°"; fef-
3 ? srp e - s N . - 1on to difcharge
king’s bench by & certioyari, feveral exceptions were taken an apprentice

to quafh it. fiom his maffeer,
virtually dif-

First, The order is, that the fervant fhall be difcharged from carges the maf-
his mafter ; but the mafter is not difcharged from his covenants to ter from the co-

the fervant; thercfore the order, being not mutual, is voud, venants of the
M indentare.

* To which it was anfwered, that it is not ncceflary it fhould [ 140 ]
be mutpal, for when the fervant is difcharged, the other is no =~ L 4
longer a mafter. i7 G- 2. Salk.
S. C. Comb. 353. S.C,Carth, 193, 366. S.C. Sett. & Rem. 131, 1. Mcd, 287. 3. Bac,
Abr. sso.

Stzconbpry, The flatute 5. Eliz. c. 4. never intended to give Thefeffion uns
the juftices in feflions a general power to meddle with mafters in g“' 'zfri'of‘gﬁ'
all trades, but only in fuch which were then ufed in England, and 5% =" " ap-

prenticg from his mafter, if not bound to one of the trades mentioned in the ftitute,—S, C. Sulk. 471,
1. Mod, z. 286, 1. Vent. 175, 1. Saund, 315, Comb. 353, Sed Quere, and fee note (ah

3ge 141, .
’ K3 thercin
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Tar Rrvs  therein particularly mentioned ; and iz provides, « That if fuch
apsi?  « mafter,” which muft be in one of thofe, trades, ¢ ihall mifule
GAlLLY, « . her the o/ coe HR .
his apprentice, then the jeftices may interpofe :” but @ furgeon
is not named in that act; and ic being a penal law, it fhall not be
extended accor.ing to equity to comprehend any other trade but
what is cxprefly named in the adt.

This cbje&ion was thus anfwered, viz. that a furgeon is a trade
within the ftatute, for 1t is a manual occupation, and that is par-
ticularlv mentioned in the a&.  But it has been held, that this
ftatute (ntends to more trades than thofe mantioned in it ; for the
apprentice of @ merchunt has been difcharged from his mafter by
an order of feflions, and yet a merchant is not named in that aét.
Befides, it is not 2 penal but a remedial law, io regulate mafters
and apprentices ().

The juftices of THiRD: Y, The juftices of peace have no authorisy to difcharge
the peace may an apprentice, but where he was compelled by them to ferve; and
"'“‘"‘"“Ean “P= in furh cafe 1t 1s reafonable, that the contracts which were made
:;‘)‘i:',:“,‘yf::: by their authority fhould be diffolved by the fame power 5 but they
vant. cannot difcharge any voluntary agrecments made between the
1. 5k 67, 65, PATtics. [t they maxe an order for the payment of ferv..m{s WLTeS,
2. k. 471, itis good, becaufe they have power to compel the fervice (4);
490. 491 but for the wages of a coachman, or the hke, they have no power
Catl. 556, to makean ordei, becaufe they cannot compel a mian to ferve in
that capacity (¢).  One Reyergpty ajultice of peace i Adiddliyjea,
madc an order for the payme tof « fewman’s wagesy and upon an
ation brought agaunit tm, the pluntiff recovered danty pounds
damages (dj.

Qu. Whaher  FourTHLY, Butif the juftices of peace had any power, they
in_an oide hype pot purtued ity for it does not app.ar, that thoy who fet thr
:lf)jf:,its;nd”' hands and feals to the difcharge were prefeat 1 feihons 3 and at
apprennice, ic the exarmination of the raties, it bemy oaly fet forth in the or-
muftappearthat der, ¢ I hat the julhices of the peace of the county, whofe * hands
they were pre o gngd fuls are thereunto fety &¢.”” and thofe may be juftices a&-
fent at the fet- in2 out cf{edicns.

fions. o

®[141]  Afcerwards it being moved again, this order was quathed for the

3. Keble, 823 frgind and vherd exceptions taken to it.
Skin. 8.
Carth, 148. 366.

(a) See Rex wv. Collingburne, Mich.  «xtended to all trades, it had of late been
Tom, g2 Gea. 1. wherecn un oirder of fettied and agrec) thit it doe's 1. Sta,
feflinn to difcharge an appientice from 603 5. C. 2 Ld Rey. 1370,
the tradc of a glamier, it was cor v nded (8) Rex . Pope, Poft. 419,
thar the feilion had no authority, becaufe (¢) 2.Jones 47. Cumb. 3. 6, Mod.
this1s a ade not mentioned in the a¢t 5 g1, ~o4. 3. Sulk, 261,
but the Court faid, that alihough it was (#) 22. Vines Abr 408, pl, 15.
doubted whether the ftatute § Ehz. ¢, 40

Stedman



Michaelmas Term, 7. Will. 3. In B. R.

Stedman againft Page. Cafe 68,

REPLEVIN. Th‘e plaintiff declared for taking bricks, &c. Co-parcencrs
The defendant made cognizance as bailiff of nne?}‘obn Bennet, mott avow

and Grace his wifc; {ctting forth, that one Simen” Bennet was iortly.

feifed in fee of the lands iz guo, &¢. and, being fo fcifed, made a S. C. 1. salk,

leafe thereof to Griffith for forty four years, rendering rent ; that 390

Simon Bennet died, and the lands defcended to his dﬁzughters and - € Comb.

coheirefles, one whereof married the {aid Fobn Bennet, and the ¢, 4, Mod

other was the prefent Countefs of Salifbury, and fo made cogni- 83, T

zance for a moiety of the rent. S.C. 1.Ld.Ray.

. ... 04
And upon demurrer, JUDGMENT was given for the plaintiffy Carth. 364
becaufe one coparcener cannot make fuch an avowry tor a moiety 1. Silk. 187
of the rent before partition, thoughthey have feveral inheritances, Ld. Ray. 726,
422,

Co. lat. 164. 169. 196, 180, 1. Fac. Abi, 444, Cowp. 219.

The Kiny acain/t Hill. : C.l((:6?\

SHOVVER. Though the ftatute of reculwcy 3. Fac. e, 4. 1. 17. Outlawryforre.
fays, <« That an wwtlecry for recufancy fhall not be reverfed cufiney myy be
« for want of form,” vetin 8 vyt Toider’s Wifs Cafi (a), rvertud - for
. o 4 B want of furm,
you adjudg~d m ths court that it fhouldy that the ftatute may be
made fenfe : an “ndi ' Puent ov Sifsranation for e ufancy hall not be S €. 1. Sik.

quathed fos ot buton travede of the falty and bal given,y the 37*
® Cro, Car, eng,

outlawry {hall be roverfed o forn . Show. 3-9,
® pTREI» 3. Kebo gga,
Ouod Curia coic Jit, Sk 114,

1. Hawk. P, C.ch, 10. f. 2.

(4.') | AP AVEN J‘fmy,

Anonymaus. Cafe 70,

wry on  the

l IOLT, Chirf Juflice. On the reverial of an outlawry, in an Pleading in out.
1 . t N e ae md {2 be -d 1
information {or fending chillien beyond festo be bied papills, " Fac. 1. ¢,

the defendants muft plead wjlunter , ot jic per Asviy. 4 h 6.
*
- . . 142
« * The Kino againft Betterton and Others. C[( ; ]
2 ANEIR

PROHIB: TO W |,v_r (" was iflu dout to the new phy- 1 2 Leonted
ers, Betterton and oth rs, who o berled A vLAY-d .USE plaghouf., from
in Little-Lincoli’s-nn-1" 1. e vt reeic dy v Uit was g the great cona

nui_/'aucf to the neighbournody and thorcrore poom.ed thea to cutfe of pers
y fons 1efort ng to

continue it; bur the p[\\r 15 not nl);;“\g Ll Vligy there was a ity beoome a
el ) i
rule made for an attachment, 71fr, S.. pablicnuilnce,
Quare, Whether the Courr o King's Bench ra~ erant a prob.bizor; wrae to fupprefs sy or it .cutt
be left to the commen maode ot | cu ou by gad oo =9, L SKw, 67_; S. . Holt. 214,
z. Rufh. Coll. 220. 247. 1. Relio 3o 1oe. 10 Mod. 726, 3. Keb. 846, 3. I b ang,

3. Bac. Abr, 684. 1. Hawk. r. C,copy 7,

(a) Sce the wnit verbiim, Skin, 626.

4
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Michaclmas Term, 7. Will. 3. InB. R,

SHowERr came 2nd fhewed, that no fuch writ could be granted
by the Court, for that the parties had no v ay to defend themfelvesy
unlefs it were to come in and be examined upon interrogatories
upon oath, and they would fwear it was no nuifance, as appeared
by feveral affidavits {which he then fhewed) ; but he faid, thae
the moft proper method would be to proceed by indictment y and
then THE GRAND Jumry, viz. the whole county, would confi-
der whether it were a nuifance or not.

Hovt, Chisf Fuflice.  You arc not concluded by this writ, as
to the right; but you may come in and plead to this attachmens
the general iffue, and if the thing be no nuifance, it is no fault or
contempt to continue it. 1t 1s like the cafe of A PRUHIBITION
to the ccclefiaftical court; you make a frgg flion that the defun-
dant proceeded there contra probilaticnem regiam, voon which, if
there goes an attachment, the dcfendant may come anu take iffuc,
that he did not proceed after the prohibition granted.  “| herc was
a cafe in this comt of Facoh f1ail (a)y where the Court tent fuch
a writ as this is here, and made lnm pull down his flage.  But
indeed, that of @ repe-dancer is a mufince in foy but here it is
only {o n confequence ; for the ating of plays, you fay, is only
a nuifance, as it draws the people, and cvaches, and fharpers
thither.

SHowER. The law will not determine a man's right but by
a jury. The writ de leprefs amovends () is @ writ of an extra-
ordinary nature, and I think has not been granted thefe hundred
years 3 but even in that wnt, the fheriff is commanded tp »nquire
by the oath of twelve men. ¢ But befides, in this particular cafe,
the prclecution is carried on by the patentees of the old play-houfe,
and not by the inhabitants 5 which {licws that they do not think it
a nuifuncey 1f 1t be one : and m truth, the quettion at laft will be,
Whether thofc letters patents, to have the {ole Lberty of fetting up
a play-houfe be not mezely a licence and authority which deter-
mined by rthe king’s death, and fo does not bind his fucceflor ?
and the new piayers are Licenfed by his prefent majefty.

Hovt, Chisf Jujlice. 1t is a cafe of confequence, and theres
fore we will take time to condider of it.

_ Evrr, Jjlice. Ithuk the moft proper way is to proceed hy
indictment.

Adpournatur.

(a) 1. Mad. 4G, (%) Fuz. N. B, $ihedit. p. 5344

Davis againft Speed.
NNER. This is debt on a deed for an annuity, and the

defendant demurs.

Firsr,
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First, Becaufe this Court has not jurifdiction. 1‘7;::;)
SkconNDLY, The bl is for debt, and the declaration is for an  Srizo.
annuity, which is a material variance, for they fhall reccive dif-
ferent judgments. In the cafe of Lucas v. Fullwood (a), the
plaintiff entered his fuit iz placito dsbitiy and declared that the de-
fendant reddat ci §0L de annuali yedlitu quas ef debet et injrjle de-
tinet ; and, on il debet, the plaintiff had a verdict, but it was ad-
judged, quer.nil capiat pei bitlam; for by his diclaration he de-
mands an annuity, which s contrary t- the entry of his plaint /in
placito debiti,  1f the declaration be, per quod fubflva:t wnnualem
redditum, he fhall, in @ writ of anuuity, huve a feveral and diftinct
Jjudgment;; for in « it afa;mu..'ry he thall have judgment of the
arrcars hanging the writ; but in debr he fhall only have judg-
ment for the fum demanded, A

THIrRDLY, No aflion of debt lics for an annuity for life,
Hovt, Chicf Frflice.  Noj nor on an annuity for years (5),

CHESHIRE, ¢ contra. But this is all annuity; the bill and de
¢laration are the fanie in annuity.

* Hovt, Chief Fuftice. They are fo. *[ 144 ]

Then as to the jurifdition ; I do not know what became of Vide 2. H. 7.
Fennings and Hawkins® Cafe; there was aplea to the jurifdiGtion, 16, 17+
in which there was another point adjudged, that when the defen-
dant pleads to the jurifdiction, he muft alfo plead that he lives in
the c~unty palatine, or that he has lands there whereby he may be
fummoncd, though the caufe of aétion be laid in the county pa-
latine, and itis not well pleaded without it, becaufe procefs can-
not ifluc againft the defendant in the county palatime,  So that
though the caufc of action here arifes in the county palatine, yet
fince that is not pleadable to our jurifdiltion, that is not material,

Then annuity lics, though the annuity continues, to recover
the annuity and arrears; but for the future there muft be « foire
Jacias on the judgment.

Jupcrent for the plaintiff,

(a) Yelv, 108, Eliz. 263, Brendlop o, Philips, Cro.
() Sce Lucas w. Fulwood, 1. Bulf.  Ehz. Sgs5. contra. Bup fee the cale of
$51., and Brown w, Pendlebury,Cra.  Aclerley v, Venon, Forter, 183,

Churchy aguinft Roffe. Cale 73.
HOLT, Chicf Juftice. If a defendant be arrefted, and in ex- A bond and

ccutian, and onc become bound for him to the plaint:ff; and judgment given
the defendant give the perfon who becomes bound judgment for his by, 3 @beor toa

. S RPN bird w
counter-fecurity, it is good, though no attorncy were prefent : and ‘fc;:,‘,fh‘,';{:';;on,

s bord to the creditny, is good, though no atfPrney was prefent.—S. C. Holr, 398. 2. Lilly, 47.
434. 1.Mod. 1. 6. Mod. 85.163. 3.Salk. go2. Cowp. 141.281. 5. Com. Dig. ** Pleader”
(Y. 2.). Stra. 530, 9a2, 1245, 3. Byrr. 1792, 3. Bae. Abr. 188, Cowp. 141. 281,
4. Tam Rep, 433,

it



Michaelmas Term, . Will. 3. In B. R.

Cuuvreuy  jt is not within the common rule of the court, becaufe it was not
K - given to the plaintff himfelf (in which €afe there muft be an at-
@¢¥* torney prefent), but not when given to a third perfon.

Cafe 74 Lee againft Barnes.
Where a man HOI ‘T Chief Fuffice.  You may plead in abatement of a de~

may plead in a- cluation where the aflion is by sriginal, for the pleas there
3:&?:::::)::“ ‘o“r are different; but of the‘a&inn is by by you camnot plerd m
ot. * 7 abaterent of the declaration, but only of the bill, for they are the

fame thing, and therefore the entry in fuch cafe is petit judicium

S C.Huy 3. 5 5, ©
Yitz;. 250, de billd,

*[ 145 )
Caic 75.
Thefoveradwavs HOLT, Chicf Fuflice. In an action againft an exccutor, the
ol modirn plrad- old way was to plead, we wique executor sie ungue adminifiratsr
- .'""n"'m“l'h‘l"f‘l':f as executors, But this 1 2 dange.ous war, aod it iy the better
';"r e way to pleady as this cafe was, © he 15 not execeror, but that the
admombarr. < biflop has crantod adinilretion to himy” and trat proves him
) not to b cuccator. Totae cofe of Latbbury v, Tiumfrey (a) it
5 G 1o s dady thare thould bew traoorge s butall the procadents and the
20%. reefon of the thing is to the cenniary,  If the defendant be fued ag
5.C Cah63e i iflratar, and he plead that therens ¢ aeedly wnd that he s male
8. C.oaz. Mot eaecutory thure sushe to b traverie, ABsQrl Hoc that the tef-
:3L Hot, o7 LOT ard 15._1.:13::;;-: b:xit wherehe s fued 25 executor, and he pleads
556, thet he dicd inteltate, there vocas no (ravere.

poh, 7o, Lutw, 30, Pgn. 2. Vet 1500 5. Camitin, @ Pleader™ (2.0 DL gl).

Bowyer a;ai0fl Cook.

S. C. Antr, 156

In debt awainft  Syewrpr.  Then the conddulion, qued refpandec ron delet ad
the defundantas f/7 e road, hocaute tie planotl tames v caccudrivy and not
“;“F"':”fl'“"‘(h,’ adminiyiratrixy aud ather this o qued caffotur & s good, 3. Bulji.
;,J”_.,',;,/]’,,”,,“ 250, Dbt by caeawtory and a puefer gy, &% the defendant pleaded,
conclud.uz guad thot the party which was doad, died inteflate, and that letters of
rpod e mintrote nowee sranted te himy ABsQUI tioe that the plain-
dity b e exeontar, and by the Court the travearfu 1s not good, and
5. €. Cunhe oy wos givenio put b toa puemptory plea.

;65.;‘ ¢7. 1,00 3370 NobLatwo rage 4. Paee Abr 55,

5.Coantea 6. [fox vy Chiey” o fiice. Yeufhould have begun the pleay perie
o Cooxe SR fodiennpn e 1000 (Y L butf there d baena travafe, the plea had
a8 Teea naught s as u e had (g, arsoue Hoo thiet he made her

e, 3. o
P fo, [SNEEHITL

Diyr. Putmw exception is, that he cughit to have traverfed,
that he had ot admintftered as exceutor Lefore admimitration
grantedy fer we have liberty to charpe hun as 1X1CUTOR de fon

fa} [ ulbuy and his Wifey Admi- 1, Com, Dig. ¢ Avatement” (1. 12.),
nétatg o Willum Budgz, v B 1. Baco Abr. ¢ Abiement™ (M),
ficmiry, Yel.. 115, Pickering v, Syendsy Bott. 334,

J) Anley 132, 144, Moor, 3c.

tore
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tort as a rightful one. The cafe of Fuffice v. Whyte (a) is exprefs  Bowver
on the pomt: In debf againft the defendant, as executor of gdmﬂ
F. Whyte, the defendant pleads, . /Vhyte made a will, but made ooxy
not him executor, &c.and concluded in bar; and this was held a

plea in abatement only.
Atanothcer day this cafe was again debated,

Suowker, No traverfe is neeeflary bere, for a wrongful ad- s.c. Ante, 136.
miniftrator thall not be intended, but itss to come on thir fidein $ €. 1. Salk,
their replication.  We have thown, that the plaintitt’ hes miflaid ""'_,‘!3'
his ation by charging us as cxccutory and ajfo we have thewed g oy
# him how to mend 1ty that we are not executor, but alunif. o O 6]
trator, which are the only two things requifite in pleas of abat - +
ment, and muft be done: fo if the defundant plead to = ¢ junif-
diction of the court, 1t will be bad, unlefs he thew tome other
court where the plamtift may fue him.  Theythe rgpondere de-
bet is only form, and you arc to give judgment according to the
nature of the cafe, and we have thewed it abateable, and there-
fore you will abate it,

Hour, Chif ‘fufiice. Noj every plea muft have its proper Every plea muft
conclufion : you fhould have pleaded inabatement, but 7. fzzndire hive ats proper
non debet is proper to the junfdiction, whichy itis true, isin con-~ conelifion.
fequence in abatement ;5 but they are two diftinct things, wnd you gue, 52, 113
muft begin and conclude the plea properly, and put it to the judz- 1 $iwnd. 283,
ment of the Court. . Whena man pleads to the juriiiction of the 2. baund. g7,
Court, refpordere non debet is a good plea; fometimes it s i Curia I'V.‘Q‘v“h"?z' 339.
cognafeere velity Ce. S 4.- 44-

1. Lutw. 503. 306, Cowp. 575, 2. Term Lep. 439,

But as to the other exception, there ought not to be a traper fey Travarfe,
and the pleais much better withoue it; for he allows that he 18 aaee, 136.
chargeable as to tae right, bat that it s in another manner than
you have charged him, andihews that itis as admimlftrator, which
1s enough, and is afull anfwer to the declaration @ and it is a fo-
reign intendment that he adoumitered wrongtully.  \Why thould
he traverfe assQue Hoc that he adminiftered as ExecuTor de

Jonr tort 2 "'hac 1s a {pecial matter not charged againft him @ he

need not traverfe adunniftration as cxecutor betore, when you

only charge him gencrally in the declaration; but you ought to

reply, and fhew what act of admimfiration he had done : at com-

mon law an admumiftrator was only fuable as exccutor : we can-

not fuppofe 4 tort, unlefs it is alledged.  But I think the defen- Skin. 274
dant ought to anfwer over for the other fault.

Refpandeat ouficr,
(7) 1. Mod, 239.

HILARY






HILARY TERM,

The Seventh of William the Third,
I N

The King’s Bench.

Sir John Holt, Knt. Chief Fuftice.

Sir William Gregory, Knt.

Sir Thomas Rokeby, Kat. Fuftices.
Sir Samuel Eyre, Knt.

Sir Thomas Trevor, Knt. Attorney General,
John Hawles, Efg. Solicitor General.

* Sir William Wentworth againft Lord Strafford.

HElate Earlsf Strafford, in the year 1676, gave a warrant
of attorney to confefs a judgment at the fuit of the plaintiff,

and this was given to one Symfon, an attorney in the coun-
try, and fent to one /ull, who was his entering clerk, and the
Jjudgment was entered accordingly, quod recuperet debitum et damna
Juay and @ blant left to infert what the fum fhould be for the
damages. /Vall dicd foon afterwards, and the warrant of attorney
and his_papers were all loft; but Symfom, who was fill living,
made affidavit of the fact,

A motion was now made for lcave to put ina fum certain for
the damages and cofts, which was oppofed for thefe reafons ;

First, Becaufe there was nothing appeared to dire@ what
the amendment fhould be, as a declaration, which may be amended
by a writ, or one roll by another, &c.

SeconpLy, Ifanyfuchthing hadappeared in this cafe, yet this
could not be amended, becaufe it was of another Term, this judg-
ment being now ninctcen years old 3 and though this thould be
admitted to be the act of the Court, and fo amendable if inthe fame
Term wherein the judgment was entcred, yet, being now fo many
years paft, it cannot be done.

THirDLY,

*[147]
Cafc'76.

Qu. Whether,
if judgment ba
entered on a
warrant of at-
torney, and a
blank left to in.
fert the quantum -
of damages, the
Court, after a
lapfeof nineteen
years, will fuffee
the judgment te
be amended.
S.C. 1. Ld.
Ray, 68.

1. Salk, g2,
Ray. 39. g98.
1. Sid. 70,

2. Mod. 316,
3. Mod. 112,
5« Mod. 148,
6. Mod, 263,
2. Lev, 22,

2. Saund. 28g,
Stra, 1110,
Burrr 19386,
2730



St Witriam
WENTWORTH
againlt
Lorp
STRAFFORD.

3. Lev. 430.
6. Mod 164,
269.

J. Saund. 249.
Skin, 5q1.

*[148]

Comb. 4133.
Skin. 253,

Comb. 71,

iatth. §20.

2. Mod. 316,
317

Yelv, 130.
Rav. 35, 39.
398.

2. Mod, 112,
2. Lev. 22.

2. Saund. 289,
1. Sid. 70.
Gomb. 86. 265.

Gomb. 393.

Hilary Tetm, 7. Will. 3. In B. R.

THrrpLy. Neither can it be amended if it fhould be taken to
be the mifprifion of the clerk ; for at common law fuch a mifprifion
in procefs was not amendable in another Term; and it is * not
warranted by the ftatute 8. Hen. 6. c. 12. which exktends to
records as well as to procefs, and likewifc to pleas, warrants of
attorney, original and judicial writs, pancls and returns, in all which
the negligence of the clerk is to be examined, reformed, and
amendcd, in affirmance of thc judgment,

THOSE WHO ARGUED for the amendment infifted, that the Court
tnight put in any fum to make the judgment perfeét, though it was
uncertain what fum they fhonld allow for cefts, becaufe it does not
aprear what was confefled, fince the wairant ot actorney was loft 5
and this may be done efpecially fince it appeais to be the neglect
of the clerk to enter the judgment before the cofts were taxed.
The words omitted are the act of the Court, who had power, at
common law, to amend their own judgments before anv ftatute of
amendments was made, though in another Term ; as for inftance,
in the Year Book (a), a preecipe qued 2 cddat was brought, and the
defendants were efloined to tres Mich. which was adjourned to
craftino Purificationis, when it thould have beea to offab. Pur. ;
but it was amended: now the alteration of the ¢ffoin in that cafe
was more than in this. So where a writ of error was brought
in the court of king’s bench (4), upon a judgment in replevin for
the defendantsy and an crror afligned inthe cntry of the judgment,
in which thefe words were omitted, that the plainuft « #il capiat
 pe; breve fuum, [ed [it in mifericordid pro feljo clamore,” and
that the defendants & eant inde fine dee 37 but it was amended, and
all thefe words were inferted in another Term.  So where ajudg-
ment general was given againft an exccutor, and it was not
entered de bonis teflatorss in mantbus of the defendant adminiftered,
and yet that was amended in my Lorp HALE’s time (¢); and
even in the very laft T'erm in the common pleas feveral continu-
ances were omitted, and upon great debatc it was amended (4).

Curia. This is amendable, if the Court had any thing to
amend it by. Itis the a& of the Court, and yet judgment is not=
given by them as to the damages. It might have been amended in
the fame Term ; for though it is entered on ‘THE RoOLL, yet tha
Court has power toamend any fault in a record during that Term
wherein it was entered (e).

opinion, that it could not be amended,
becaufe it would bs making a new
judgment, and beciufe the motion came
too late ; but Rox¥sy, Fuftsce, thought
it might be amended, becaufe it was for

(«) 4. Edw, 3. pl. 9. b.

(4} 2. Mod. 316.

(¢) 2. Lev. 22, Carth. 167.

{d) See 1. Salk. 177. Sules, 339.
Strange, 62. 1. Com. Dig ¢ Amend-

A2 (L)-
vy Chisf Juftice, was of

a juft debt: bat it was adjourned,
S, €, Ld. Raym, 68.

The



Milary Term, 7. Will. 3. In B. R.
* The King againft Clough and Others.

HE peFeNDANTS were indiéted at the fe/fions upon the ftatute
1. & 2. Philip and Mary, c. 7. by which it is enacted,
That no perfon dwelling in the country out of a corporation or
market-town fhall fell, or caufe to be fold, by retail, any woollen
cloth, linen cloth, haberdather wares, o1 mercery wares, in
any corporation or market-town, or the liberties thereof,
except in open fairs, under the penalty of fix fhillings and
eight pence for every offence, and the forfeiture of the wares
¢ fold, or offered to be fold ; one moiety to the queen, the other
¢ to the feizer or profecutor, &c.”

The indi&ment fet forth, that the defendants had fold earthen-
ware in London, contra formam flatuti,

€«

~ o~
"~ ~

[{4

a A A &
~

But it was quathed upon a mation, becaufe the ftatute does not
givejuitices of peacc any jurifdiction to proceed in this matter at
their Jeffions, for they are not fo much as named in the act.

The King againfl the Inhabitants of Wootton-Rivers.

TWOjuﬁices of peacc made an order for the removal of a poor
woman from one parith to another.

The order recited, < that upon complaint made to them,”
but did not fay, ¢ by the churchwardens or overfecrs of the
« poor, &c.”

Exception being taken to the order, it was infifted at the bar,

FirsT, As to the order itfelf, that it is not neceflary to fet
forth, that the complaint was made « by the churchwaidens, &c.”
but where it is exprefsly alledged in the order, that the perfon tobe
removed * did endeavour to fettle himfclfin a tenement under the
¢ yearly rent of ten pounds (@),” which was not mentioned 1n this
order, but only that he was « likely to be chargeable, &c.:”
and if {o, then any of the parifhioners may complain.

Towhichit was anfwered, and REsoLVED BY THE CourT, that
the complaint muft be made by the public officers of the par ifhy to
whom the care of the poor is entrufted by law, and without fuch
complaint the juftices of peace have no power to remove the
perfon (&) ; for the reft of the parith may be willing to keep him,

*f1491
Cafe 77.

Thefeffions cane
not take an ine
duFment on a
fatate creating
a new affence nog
aganti tbe peace,
unlefs fo autho-
rifed by exprefs
words,

4.-Mod. 51,379,
Cio. Eliz. 87,
9. Co. 118,

2. Salk. 406,
475. 680,
Fiteg. 83, 84
Sua, 1256,

4. Com, Dig.
¥vo. 528,

Cafe 78.

The juftices
have uo aatho-
rity, on 13. &
14.Lar.2.c. 12,
to remove pau-
pers, except on
compliint of the
parith-ofticers ;
and therefore an
order made ¢ ont
“ con plaint,”
onuthing ¢¢ of
b the  churcha
4 qvardens,&¢,”
is bad.

S.C. Holt, 519,
S. C. 2, Salk,

492.

§.C. Carth. 363,
S. C. 3. 5alk,
254.

S. C. Sett. &
Rem, 18, 165,
8. C. 12, Mod,
£9.

S.C. Foley, 72.

Carth, 222, Foley, 267, 1. Burr. 5. C. 24.  Andrews, 361. 2, Sua. 1135%. 2. Burr. 5. ., 163,

(a) Rex v, Graffham, Sett. & Rem,

allo Rex . South Marfton, Stra. 189.  33.

(%) Rex v. Hareby, Awudr, as{u.
16. 2. Bott P, L. 764. pl. 688.-—See  But fee Rex v, Forrefl, 3. ’l'crmﬂ\ép.

or
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Tue Rina  or may take fecurity of another parifh to ﬁ indemnify them in pafs
againft  ticular from any charge which may arife by his poverty, and fo

WooTTON STEW o
Ravens,  they will have no reafon to complaing

Anoderof re-  SECONDLY, it was infifted, that if it be a fault, yet it is helped
”“"" ‘“‘l:‘““.f by the return of the order ; for there the juftices certify, that it
::“ “:“:,:td'n was ‘upon complaiqt made to them. by the churchwardens, &c. ;”’
complaint of the fo that if it be defective for this omiffion, it is helped by the re-

parifb cfficersy turn.
cannot be made ;
geod by the re-  But THE CouRr'T refolved, that as to the return, it is not mate-

wrn of the ] ¢ fupport this defect ; for the order itfelf is THE RECORDy

sertiorari. and not the return of the certiorari, which cannot make a void
order good, becaufe the juftices of peace have executed theis
authority by afligning the order, and therefore fhall 1ot fupport
this defet by any fubfequent matter.

*\norder of re-  NoTa, There was another exception to this ordery wiz. that
moval good,  jt was not alledged that the perfon came to fettle in a tenement

;:‘:“3;‘ t‘":’t‘ :hl; under the ycarly value of ten pounds.
ge! i N . .
pauper “ came  But THE CourT held the order to be good notwithftanding

o "”f""i in @ that exception, for of late years it is feldom exprefled in or-
cnem(nt un . . VS
“ Tol ayear.” ders 3 and becaufe the practice had been fo, they thought fit te
continue it.

Comb. 339. L. N
Stra. 142, 183, S0 it was quathed upon the firft exception,
193. 698. )

Cafe 79. Pullen agaiaft Palmer.

Trintty Serm, 6. Will, 3. Roll 179,

In replevin, 1f IN REPLEVIN, the defendant avowed in his own right, fetting
the detendaue & forth, that the focus in quo was parcel of a tenement whereof
avow the taking {ych 4 perfon was Jeifed, who by bargain and fale granted it to
for renty i By rteen perfons and their hews; that they being feifed thereof
{utficient to fuy, - ; .

that he was gravted the premifes to thirteen more.  Then he thewed, that four
feifed generahly, of thefe thirteen were dead, and that mine werc living, of whom he
without ftating was one ; that theie was rent in arrcary per quod idem (the
ot what efate. defendant) au jure fuo proprio bene advocat captionem, e,

?- €. 3.8l The plaintiff replied, that one of the nine furviving grantees
ﬁ.og'c‘mh.;zs. rcleafed the iaid. reit. o
S.C 2 Luw. To this replication the defendant demurred, and the plaintiff

121, joined in demmurrer.
2, Salk, 562. Jot : K
629. T'he exceptions to the avowry were ¢
‘ :'5‘:"; 2?3; First, The defendant fets torth, that he was feifedgenerally,
s ek ale. and does not fay of what eftate, either in fee or for life (a).
&, 3d. 10, 11, (a) But now by 11. Geo. 2.¢c. 19. ¢ the diftr:(s was m.de, enjoyed ths

¢ All defendants in replevin may avow ¢ fame unler 2 grant in demife, &cs
4 cr make conufance generally, thatthe ¢ without fetting forth the grant, tee
6 plaintff in replevin, of other tenant ¢ nure, d:mifz, or e, & &c.™
"¢ of the lands and ‘encinents whercon

SECONDLY,
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'8 v, 4T hatithg eftate was cq
and ' may
th rqife an ufe 2

3. Co. 87. 8.Co.94s Co. Lit, 271, 1. Burr. g5, Sanders on Ufes and Trugts, 4.09. £
1

THIRDLY, and laftly (which was chiefly - lied on),

-

Lol

nve)nadw i)y ba

not fever in the avowry ; for he ourht to have @uvswed in his own "
right, and to have made cognizance as balMfto the reft; but goy tm"ml"?

having avowed generally, and made no cogmzance as * bailiff

Feain and e ;

bea queftion, Whether this is a fufficient copveyance

*l1

Thathe did I o sontntiy

diftrain, and the,,”

feverin avo

to the other jointenants, the avowry cannot be good 5 tor though or the avowlat,
he may diftrain for umfelfy yet he mult do 1t us the law dirells ;
for huis fellows jontenants muft join n an avowry for damage
feafant, and much moie for a rent: all the entries ate fo (a).

T o which it was anfwered, that this is but form, foi the defendant
had avowed for a rent, and had thewed the fpecial mattet 5 and
therefore his avowry 15 good : for if one jointenant make @ «ffrefs
the whole, the taking 1s
good, for he is accountable to the reft (4) 5 and in this cafe the
defendant has fpecially thewed, that fuch a 1ent was due to him,
and to them, who beinz joiatenants were faifed, and fo it is well
enough. A rent-charge was granted to the father and his heirs
during his life, and the lives of his wife and two daughters ; one
of them married the defendant, who avowed for the 1ent arrear
before marriage due to him and his wife; which buug afligned

for the whole rent 1n arrear, and lov

for error, 1t was held (¢) to be no morc than
the avowry being for rent arrear, to fay that it was du

‘(brm, becaufe
¢ to him and

his wife i but furplufige (&) ; and that avowry was held good in

fubftance.
Adjournatur (e).

(#) Thompfon’s Entries, 264.

(#) See Tooker'’s Cafe, 2.Co.67.contrae
. (¢) Bowks v Poore, Cio. jac, 282.
Wife v. Bellent, Cro. Jac. 442.

(d) 1. Roll. Abr 1%,
(¢) See S.C, ante, 71. to 73,

. The Company of Vintners againff Clerke.

“ YUSTICIAR. dom. 1cgis ad placita coram ipfo rege tenen. ego

- JacoBus FELL, cufles gasle diéti dom. regis de NEWGATE
Bumillime certifico quod ¢ vitas LLONDON modo ef, et a toto tempore
cujus contrarss memoria hominum mon exifiit fuit, antiqua civitas ;

gufdgm cives et liberi homines civitat. il. a toto tempore fupradicte
cufus contrarii memorsa hominum non exifiits fuerunt incorporat. (a

mutt avew in,
his own ri

and make cona "
fance as bahdF,
to the reft,

S. C. Aute, 73

Co. Lit. 145 j‘
Cuth, 364.
Co'nh. 329-
147 474

Lro, Elizy 30,
4. Bac. Abr,
662.

Efpinafl. Dig.
374

2. Lutw, 1213,
3. Bac. Abr, ,
216,

5. Term Rep,
247 '

Cafe 80, »

The return
writ of
corpus made 4
the Leepér
Newgnie
commit

j the conrs

yor and

* muen of a freeman for refufing to take upon himfels the office of hycryman of the M,{zﬁ

#
{43 The gaoler has laid a plefcription  reign of Edward the Suxth.~NoTx tothe

fa iy VinTNERS to be a Company former Editions,

twhen they were incorporated but in the

4: v:ﬂ.. V. L
M, 1

-
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Tux  dam Yber momen majoris commuhitat. ac civium- civitat. L.oemgry

M
N
'%Q:f“:’ quam per nomen major. communitatis ciyitati:' LoNDON. ; ac gited, ,
¥ " painft prad. av:'é’:u a toto tempove fupradicto fucr. ct adbuc funt feperal:
Glpsxr, focctat cuild. ot Jratersitat. iifra candem civitatem unde ficietas
L myflerii Vintarum in piad. civitat. LoNDON' a tato tempore preed,
incorporat. per nonenw magifivi cuflod. ac. liberorum hominum ac
colitat. myjlcrii Vintay um civitat. LoNDON fuit et eff un. quodque
tam de et 1 pravd. fucistate Vintarum quam de et in ommibus aliis
Joctetatibus, guildis jrvo fraterntatibus inly a candem civitatem Junt et
a tol tempor 2 fupradiéle fuerunt quidem bomines exiflen. cives civitat.
prad. ac libert pomines earund.m [ocictat. puild. five fraternitat.
,I 152 ) refpedlivé, VOCAT. hvery-men, qui e tempore in tempus et @ toto
2% Vtcmpore fuprodicla eletin fucrint et diei ¥ corfucver. per fucictatem,
guild. five [raternitat. unde brjulnedi bomines Lhevi cxtiterunt et
guilibet liver extidit vefpetlicr in dile-ratur. ANGLICE the livery,
cjufdem focictat. guild. five fiater rifat. unde ipfe vefpective fic ut
precfertur e o homives, cxtiter . quequid m vomines et quilibet eorum
vofpetlive fu eledl. cxiflen. idonei ot non Labentes feu habens aliquam
rationabiicm cavlom five excufation. iv conb arium inde oﬁ:”cium Sive
lo.um wnois hberatur. Anaiick of aliveryman, ejuflem fecietat.
guild. five frtanitutorefpociiv in qur guilibet hajufmads liber bomo
clel. frars fire de hbevatie cude a vt tempire fupradiél. in fe
Sufeercrunt et ﬁlfcilw‘n‘ totalite fu vt o debucrunt ot debent ac
officium il. ac omnia efficid firo bov illius onera ot expaq/?a et
denar ovur fummes erg . ju;portasiensit ¢ in et pro bono public
etpro meilort regimin. piufd v facictat. a tote tempore fupradiglo
Jrler st o folvere fuite jueoact ot dbaccunte It wlterius e tific
qudinfra cuiiat. mreel. 4 oletn et @ toin tompore fupradiéto cujus
contrarum momes v heminm o exiflit Pabcbatur quadam curia
dopte tepls mun: et prodicl v fuc wn regum et voginarum
Auglice de recside tenis [piinsaiot poolt’ ot die Martis ot quolibet
die “faois Grar majore et aidecia ey duitat. prad. pro tempors
exiften. i GUILLHALL Jufidm Croitatis joituat . in parochia SANCTI
MiCHAELDY Lo S1HAW o warde de BASSISHAW in qua quid,
st mairr b ealrmnre o Enctot. peell pro fonpore exiften. a toto
Bempory juifor At St pciaT st ernlate . ef erdimaveruni et tradtare
reguar st o diare wfi o bt caryieve unt emuiaadprad. feparals
joctetal, guid. et frotecaitat. it prad. pro tempore exifiens
sangen, ot _/l;';r[:‘.fi". el gz:or’é!}“;:fp <DL NENs quiE Coram eis dilat, -
Juerunt fro wolisiloogpniine ot abornatione inde in ﬁ{ppartalim,,;.ﬁl
honoris  diyvitalis ejuydeon civiiatis s quedque liberi homines cxiften. ..
civescivitat. Loxsor pred. qualivet jo ietate guild, five fraternitate ™
civitate Lonvon proed. et cr. quilibet toto tempore fupradiéle
Jhirunt et fore coufuevarunt ot adbuc exijfunt fub regimine
gubei natigne cory thanc et punitione preefat. magor. el aldzrimannor,
crviiat, pead. fro tompore exiffon, in curia prad. in forma tent, pro
omilus el fingulis materiis per aliquem bufvfmodi liberum hoa fpem
o focictat, preed. inde fafl. five fieci omiff. contra frve in prejudiitum
“boni regiminis ot gubernationis preed. fouetatis guild, frve fraternitat,
cvitat, pred. Kt alterius certifuo qued infra civitat. prad. habetur 6
' a fate®
r

- “
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i S5fW s enipes o ﬁ:pradu‘?v halibatur guecdam al. conlinrmlo mﬁ'a civi-
AR Preed. a toto tempore fupradict. ufitat. et appra‘baf. quod fi ali-
i querimonia, ANGLICE comp slaint, Jall, fuit in feriptis vel ore .
imis preefat, major. ¢t aldermannis crvitat. prm! protempore exifien. c,_i:"h .
“in * curia pred. fic ut prafortur coram o1s fecundum ¢ nfuctudinem "
pned tent, per mﬂgz/irhm ot cuflod. amu]ruﬁactat s civitat, pred, ¥ [ 153 J
mfm eandem civitatem five p.r menire principalia alicugus fxnmt. .
civitatis preed. infra mm!mz civitatem in qua non fucr unt magifivi s
ﬁ\w m/hd fen corum aliquis effenden. 7zza.l aligua perfona exiflens
cives civitit, pr @d. ac membrion cjufden /o,:utum eletuy et idoncus
pro oﬁuo ill fuit per focictat, i Lberatur. e;u/.’un focietatis unde
ipfe memdrum ctitit, ac roguifit. St ad officium five locum unius
de libratur. cjufdem frcietatis fuferpion. ac m! onus cfficii five loci
Hlins jubern. ot [flinen. quo.qu hujnfmeds crots lber bomo ac
mrmbrvm /m/uwzu!/ Jocletate abjque ratisiabiii caufu Jrue rxru/atmup
m contrar. in " Jore de liber atur. /uj'///.oflz Suretatis offi ium five
* locum i, [if-:pere ac enus qﬂhn fve decl illins fubgre & frflt.cre
nruf(wn ac inde petions rem-dinm auxiium et juflitiant guf-lem
curie coram majorc et alid. coufdim awitat. pro tempore exylen. fig ut
prafertur fioandum confuctudnem prad. tonte an premffi verfus
talem perfonam /11 recufantem ac fuperinde talis pevfona verfus quam
bujufmedi quer inonia falfl. fuit (xﬁen. ctvis iber bimo ac mem-
brum /Jz//ujmorlz focietatis corint preofats ma ove of ald, dvitat. prad.
protemp qe i.\l/} B incria pr. ed. comvont. ox fene coram nfde n M=
jore et ald. in cadein cu ia [,, u‘uu/n comnpprcat ool nen dedixo 1t fid
smonitus frer eavdem curcam ad joopium confocman i oea ponte ad
officium frve Ilum ', furor [o fifipse acones off i g doci ilicus
T fubire et /uﬂfmr' aporte v lnntarie o'ylinatd e conte v’P’lljt ufyque
1 T o /r :"‘ Y I(/.I. 1IN ;/m (M2 l, conde Il’«/'l 'f"u fgf.»' dé‘
'lf‘f"r'f!m ;uj.rc' 'm Stat unde '[/ /, Nt ,, werertu. membi
extflomy wef onus py 0 S L ol gutire ot /l"w'x’,oa in cadem

L/

cncia rr'cu_/"":r:t, PN i'/em oo jore ot el of drr L.onDON pro
Sempore -3 /'m. 1 eadent cur’ te-f. [ vdnns cnjvoonde poi totum
Terpus poecids witiat. b wppe ol frgapnd i porfor v Lo recifantem

S Im prijovant fub cupiodia -:u'c. st LoRDpoN proaotodve exiflen,
‘dnt al, fficiar. ihidrm man laver, ot caniferunt “ibid /./r:ﬁ uflodia
rtmarg[ur. et fore diteat. r,-z.Jn/}'.s cod o per fona g fie in fr.v/'ara
eamm_ya St comeetivet ot L { carel grad 1;7[ i five lieum
preed. inds ﬁy&lfwrt ac onus il /:u. focd fnbir: tctfu/."; aevet vel

’&nlmr b{gu'm"m Jor j” a extra proforicar ot u.,’lb. fam p. xfal, Vice=

S Bymithy vel auii ficier. cvitat, pred. per debitam legis curfum
deZ:berar etur et exoncraret. 5 qie qudem fipar al. confuctudines fupra
mentisnat.necnon ominia rzl..z wrgﬁ/e.u lLnesct libera v/'z.w'a, ANGLICE
frink ufages, civizat. pred. infra pred. coita:. ufitat. autoritate

¥ parlmmmn Dom. Ricnarpt wuper regis Anglia poft Conguefium -
ﬁi'wtd; * tent. apud WesTMm. 2 com. MID. apno regni fui fopa 9[4 %
Iimq tunc majori et commnnitat. ¢ civitat. pi ed. -r{'h,..a:’. et confirmat. ‘

runt. Kt ulterius certifi.o quod ante adventum d: 11 brevis de habeas R
n@m mibi in' Fac parte dive£l. feiiiect quarta die ]wux awno reghi
{&m wregis munc foptim, Isaac CLERKE in brevi buic {hedule
aﬂ‘sm. nominat. quz adtunc et din antea ct continu poflea bucufque
2

Jut




“Hily Tém i Will 30 B R

T . . i e
o uw fuit ot gdbue exiflit. ¢ivis civitat, prad. ac liber homo et toemgbryms
pB¥ANY OF bipd foictatis VINTARUM in civitat. LONDON predift-per -
. ""m’-}"";’" Jocictatem illum debito mods eleflus fuit ‘in liberatura ejufdeg’
Gﬁ. ¥r. Jotietatis aditunc et adbuc exiffen. idoneus homo pro officie ills ac-ad’

‘ officium five locum unius liberatur. AnGLiCE of a livery-many

ejufdém fociciatis in (e fufcipien. ac ad onus officii five loci illius

Jubeung. et fuflinen. [ecundum confuetudinem civitatis pred. a totd

tempore fupradiélo wfitat. et approbat. in radem ; unde idem Isaac

) CLERKE adtunc notitiam haluit et ad officium illud fuper fe fufci«

' pien. requifit. fuit quod faccre pred. Isaac CLFRKE adbuc penitus
recufavit. Super quo poftea et ante adventum preed. brevis de habeas
corpus mibi 1n bac parte dircéts frilicet die Ma tis tertio die Decem-
bris anno regni ditti dm. 1 egis nunc fipting suedam quarimonia,.
ANGLICE a complaint, fafl. fuit sre teuus Jonaunt HouBLon
il adtunc et adbuc majori et tanc ald. civitat. preed. in iwria pred.
tunc tent. coram prefat. majore ct ald. coitat. preds per quendam
THoMAMCOLLETT adtunc mugifirum et quojdain_Loupovicum -
WiLson, THoMAM FriLper o JoHANNEM KnaPP, adtunc
cuflod. focietatis VINTARUM in civitatc LLONDON pred. flenden.
quod prad. Isanc CLERKE exiffen. civis et liber bima civitatis
pracd. ac membrum focietat, VINTARUM prad. in civitate LoNDON
prevd. et idoneus homo pro officio pred. exiflen. eleflus fuit per focicta-
tem tllom an Dberatura gufdem focietatis et adtunc et diu antea
idorens boma exiflen. tam ad offiinm guam ad onus ejufdem officii
Jubeun. requifiius juit ad efficinn: five locum unins de liberatw a ejuf
dem ficistatiz in fe [ufcipier. ac ad onws officii five loci illius jubeun. .
et fuptincn, id-m tamen Isaac CLERKE crvis et libar homo civis
tut. pred. ac membrum cjydim focietatis ahjque aligua rationabilt
canfa five excufati-ne in contrarium inde fore de liberainra ejufdem

stetatis et (ffiiuen five locuns tilun in fo fufiipere ac onus ficis five
bsci iilius fulive fene fuflinesc pooiitus vecufuctt's ac proinde magifiri et
euflodes por quersmontam illam rciivcdinnt auxilium et juftitiam curie. )
pred. coram majore ¢t ald. pred. ficundum confuctudmem prad, ,
tnt. in pramiffis praed. ve [vs prefut. Isaac CLERKE petie-
runt. e ofuperindz prad. 1sanc CLERKE coram prafato, majore
et ald. cvit. prad. in curia preed. ediunc ct ibid. fecundum confue=+".
tudinem preed. coram majore ot ald, LI‘"L"I"ﬂt. pred. tent. convent, .
[ 155 1 * exiflen. ct perfonaliter comparcn. coram i{fdm{ majore et ald. crvit@te =
: pred. in eadem cucia preemijfa prad. non dedixity videlicet quod ipfe.
exiflen, civis et libe homo cwitatis prad. ac membrum ac libty boné .q
Jocictatis prad.ult. mentionat. cxiflcn. o etiam idoncus bomo ‘tam ad-
sfficium proed. quam ad onus officis illius fubeun. ele€lus fuit'per fo5:
cietatem illanyin liberatura cjuflin focictatis et requifit. fuit ad offis
cium five locun unius de liberatur a ejufdem fcictatis /tffcipiefl. ac onus
offivii five loci illius fubcun. et fuflinen. ac prad. major et aldermhﬂhﬁ';}i N
v, preed. cleclionem prafat. ssanc CLERKE ut prafertur full, appros |
" baverunt et allscaverunt, idem tamen 1sAAC CLERKE civis of fibep |
boms civitatis pred. ac hiber homo et membrum fucietatis illius ef iduw. -
“areus homo ut prafertur exifien. officium five liium illud in fe fifeiperg:.:
* & onus efflcii fue loi illius fubire et fuflinere recufavit coram prafis,
- majepe.

v
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h
amdjore ot aldermannis &vitatis praed, in aperta curia pradifl. covam  Tuk
predict. majore et ald. die ct loco ultimo fupradii@o tent. Super quo CWM#@
«d. 1saac CLERKE adiunc et ibidem in eadem curia per prafat. V'™ Ti;'

‘majorem et aldermannos civitat. preed. ad fe ipfum conforman. in C“f::'“_

¢a parte gc ad officium five locum illum in fe fufcipien, ac ad onus !

officii five loci illius fubcun. et fuflinen. f:pius in eadem curia ibidem .

maonitus fuit 5 prad. tamen ISAAC CLERKE non babens nec allegans

aliquam caufam five excufation. quamcunque in contrarinm inde pofl

bufufmodi monitionem fibi in forma preed. fatl, fore de liberatura

gufdem focietatis ac offiium froc locum illum in J fufcipere ac onus

officii five loci illius fubive fiu fuflinere in cadem curia ibidem adtunc

aperte valuntariz obflinate et comtemptuof¢ abfyue aliqua caufa five

excufatione quacunque n contrarium inde officum illud fufeipere

Super fe et onus inde fubive adtunc ct ibidem vemuit et expreffe

recufavit, per quod prafut. major et aldeymanni crvitatis Lonpon

preed. adtunc et 1bidem 1n cadem iria ante adventum preed. brevis

de habeas corpus p-cfat. Isaacum CLIRKE fio rccufantem per

quoddam worrantim 1 o iptis fecundum conj. praed. i psifina fub

cuflodia mea ma-daver . et Camnuifer . sbidem vananfus . et fore detent,

quoufque idim lsaac CLERKE concetiret ot declararet quod ipfe

officium frve locon preed.in fo fufl pore ac onus ofiri five locs illius

Jubiret et fuftineret vel alites por dilsteam lgrs curfum deliberat. et

exonerat. Iﬁntt- Et alterius watifico quod prad. Ivanc CLERKE

ad aligued tempus bucufgue non confontivir few diclar avit qu d ipfe

tdem Isaac CLFRKE offiium jior bam prad. m fe fufcipere fou

onus officii five I i ddlins fubiy ¢ et fultin 12 volust mec (ffictum et locum

ioin fe [ufceprt nec onus officu jive loci il ius Jubizit feu fujtinuit ; et

bac “efl caufa captionts et detentioni? prwd. [\anc CLLRKE in .

* prifona mea, quam una cuwm corpere profar. Isanc CLERKE coram * [ 156 ]
. pred. Jouanne Hovr wils capitul. jufliciar. prad. divte dum.

regis nunc ad placita coram ipfo rege temen. affign. ad tempus et lo-

cum in brev: puic l/l'/minlfe annex. detent. parat. babes una cum

Aicto bicvi prout mibi per demn Ly eve preecipitur.

The Company of Vintners againfi Clerke. Cafe 81.

UPON an babeas corpus direQed to the keeper of NEWGATE It isagood

he returned, That Tiie CrTy or LonNDoN is an ancicnt tom of Zassh
city, and that the citizens and ficemen thereof have, time out of}::: .’r;"‘;r .
mind, been incorpotated by the name of « mayor, commonalty, ¢ (b g
“ andcitizens, &c.” that therc are feveral companies, guilds, and fhould begh
brotherhoods amongft the faid citizens, of whom THE CoMPANY of the 4+

OF VINTNERS is one; which company was incorporated by the ::: e:h“:t- /

name of « mafter, warden, freemen, and commonalty of the ;o of rikbig
and aldermen, on complaint, by a compiny, of a _freeman, fo chofen on the hvery, refufing, after §
admonithed, to accept the officc, may ccmmit the perion (o refuning to the cultody of the fhe
or other officers of the city, until he fhall confent to take upon him the faid office,—S. Q. Pof¥;
§. C. 1. 8ulk. 549. S.C. Holt, 430. S.C.Comb.gir. S.C,3.54k.92. §.C.13.M
8, C, Com. 24. 1. Mod, 10. 163. 4+ Mod. 27, 2§. 6. Mod, 123.377. Ray.447.

3?‘{.!. 452, Ante, 1o4. Poft, 438, 439. 2. Lev. 200. 2. Kebs §55¢ 1. Bac. Abj

% Term Rep. 2.
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« myftery of vintners;” and that fome frecmen of that com}}tj!;'{?
were always of toe. livery, and chofen by that company, Wie ..
being fo chofen and fit perfons for the fiid office, did ufually holds:
f:ux. the fame, without fome reafonable excufe to tae contrary; tha
' there was a court of record heldin the faid city bofore the lord
mayor and aldermen at Guildhail twice in every week, where rules
and orders were made in all things relating to the feveral compa-
nucs for the better govermnent of the city, and that the faid com-
panics were under the correction of that court: that there is a
cuftom in the faid city, that if any complaint be made to thg
mayor and aldermen of the faid court, by the mafter and wardens
of any company, of a /ivey man chofen, and refufing to take the
office, being admmonithed by that court to acceptit; that then the
mayor and aldermen have efed to commit the puifon fo refufing to
the cuftody of THE SHERtFFs oF LoxnoN, or any other officer,
there to be detained until he fheuld confent and declare that he
would ta'te upen him the {ud office. Then he fits forthy that
thefe cuifoms wuie cooitimed by o of parliament ; and that be-
fore the ifluinrorth of the Lid wiit, one Jjuac Clerkey being a
citizenof L wwryanla frecnaot TUE COMPANY OF VINTNERS,
was chefon of #£e fiwers, and rogriied o take upon hin. the faid
oftice, winch he refufad. thereupon comnplaint being made to the
reayor, &, by the maiier and wardens of that company, the faid
. Clerke was furmaned to appeny, oo wonch be didy and refufed to
[ 157 ] take upor nim the fuid + office, and, being admonithed by the
couit to conforry and full redets st themayor, &c, by @ war-
raie i W, asd coovme o cadady, tiere o wainain it
© be el emfernend wocket shor B il cecrlt tie fand offce i
and ndl this v wie cacle of 0o tdung and Loprifonient,

. . cey, . ~ "
THOS: WHO ARGUED 4wl ) iles 1otui i i that it confift-

; clof fevera]l floy of wines thit comccould Lt take any notice ;
but thut nooz of dife f28s wae containgd in the wartant of
commitraent, wei it no mattet ought to be put s the return
wiich the weaerrant itlelf does rot lead unto.

gh,gnmmitm(nt_ Firer, That the return is void, both in filflaree and forn:;
Ry the court of ond ip 1, viid 22 e for thefe raafons @ Becauitat Iaid {pecially,
z;;r{db:- tnat the mayor and WJdermen have acuftom to commit, il the
ot g freemin Offendar hall eopent and declar e his willingnof' to take upon him
Ihat city, for the olice 5 but he did not fet forth ts wizm he fhould ignify fuch’
3§ 10 1ake confunt : 1t being theretore uncertain to whein fuch o declaration
s loey. fhould be inade, it is void for that reaon, ofpecially in this cafe,

e ! . ” R S
, il ‘”ﬂ;:f, where the liberty of the fubject is concerned, which is {o much
rg thas be favoured by the Jaw. R

{ agiept tbhe

+"is To THIS FIRST EXCEPTION it was anfwercd, that if the parcy'
declare his confent to any perfon that he will accept the office; it

is fuflicient ; for, upon fuch a declaration of his mind, he may be -
brougit before the court and difcharged from his imprifonment. , -

CURIA;:
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‘-;g.,vnu. A commijment, « till he fhall declare his confent to  Tn
“ageept the office,” is more than if he had been committed « tillhe Cyura®
“fhould attually confent ;” therefore, though the court of aldermen ™'/ ainft, 7
iight commit him “until he fhall confent,” yet they may haveno ¢ fux-:‘; ‘
power to imprifon him ¢ till he fhould declare it.” e

o

SECOND EXCEPTION, [tis a void and impertinent cuftom to Quare.Whethér
commit a man to prifon until he thall confent and declare to acuftomina cote
« hold an office.” The mayor and aldermen may have a power ﬁ’i:“;m}::mf
to fummon men before them by virtue of fome ancient cuftom, yntit he thall
in order to reform or punith offenders 5 but the commitment in confent and déx
this cafe is not a punithment for the refufal to take the office, but clare his Wik
becaufe the defendant would not declare he would do it; and h"g";.“ '?‘.;f‘
when fuch a declaration is made, then he is at large again, and :Ego,;;_ e
may break his word by refufing to be of the hvery, &c. They i
might have impofed a penalty to be levied by diftrets, but ought ’
not to commit the offender; and thus it was adjudged in Glerde’s

Cafe (a) : the Town of St. Alvans was incorporated by Edward o K
the Sixthyand had power tomake byc-laws ; and rHE TERM being 4

held there, the mayor, by the confunt of Glerde who was one of
the burgefles of the town, &c. made an order for aflefling every
inhabitant to the charge of ercching courts for the judges and
fuitors, and thofe who refufed to pay, to be wnprifoned ; Clerke
refufed 5 but it was adjudyed, that the mayor could not juftify his
commitment by virtue of that ordery beciufe he ocught to have
infli€ted a pecuniury puniiinent, ot he might have broucht an
adtion of debtupon the bye-liw, made for the torfeiture of a par- .
‘ticular fum (4). * A cuftom for the court of aldermen to * [ 558 ’
commit until the offender fhould take the ouath of alderman, was o
held good (¢), becaufe it is a public office for the adminiftration
of juftice, and for the zovernment of the city, which aic things
of neceflity ; but it does noc appear, that the office of a livery-
man is of any public concernment.  ‘There are but few authori-
ties in the Books rclating to this objettion ; fome there are; as
for inftance : In an adtion of falfe hmprifonment (), the defen-
dant juftificd under a «wffomn in Londsr, to commit a man for dif-
turbing the clection of awarden of 2 company, and to continue him
incuftody ¢ until he would promufe not to difturh fuch elections :”
and upon a demurrcr to this plea, the plaintiff had judgment,
So upon the return of & habeas corprs (), the caufe of bnpri-
fonment appeared to be, for that he being chofen of the livery
refufed to ferve, and it was not until e fhould make an infignifi-
cant declaration of his confent to hold the office 5 and yet, in that :
gafe, the imprifonment was adjudged to be illegal; for they might

have fined the offender, and have brought an altion of debt for

the fine ; but they could not commit for fuch a refufal. .
4 .
(a) 5. Co. Gg.a. . Jones, 1§2. {¢) March, 179.
Moory 411. 580. 8. Co. 327, (d) Stiles, 78. 84.
. (&) Winch, Ent, 252, (¢) 1. Mod, 10.
o L4 Tae
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. Mmux 7 Asto THE SECOND EXCEPTION, The illegality of the cuftom’
. Bomrany OF jiff, to commit for refufing to take upon him the.office of livery-
"'M.ffg:j'," ma, it was argued, that the cufloms of London are confirmed by
“ Creake. a7 «fparliament, to which all people virtually give their confents
therefore a commitment by virtue of @ cuflom thus confirmed, in
order to enforce an obedience to ity is jultifiable by the law of
the land.  "T'he City of London have many cuftoms more unrea-
fonable than this is, and which Likewile tend to reftrain men of
their liberty, and yet they arc allowed, becaufe they co-operate
with an act of parliament: as for inttance: taere is a cuftom for
acreditor to arvdft a debtor before the day of payment, in order to
compel hin to give better fecurity for the debt. There isanother
cuftom for a conitable, upen fulpicion only of any immorility, to
break open an heufe, and to commit the offenders, which is ex-
prefly contrary te law 3 and yet fuch cuftoms, being 'be particular
ufages of the city, are becoms Jges Jocry and, being confi:med by
act of parlumenty are binding to the inhabitants.  "I'hen a com-
+mitment guorfyne 1nay be good according as the fact is, unlefs it be
ineaecution 5 and fo was the commitmentin dlderman Lungham’s
Cafe {a)y until he thoukd take the oath of aldermun, &c.  Befides,
the court of aldcimen is a court of record ; the judges feud pro-
hibitioas to them (4).  Now it apprars upon the return, that the
deiendant vcluitaridy obflinate, et contempinof 2 refuled to take upon
him the Lecery of his company, aud it is incident to a court of
record to comnut for a contempt,

I€ the court of  A5to THE THIWD IXCLPTION, [he gaoler has not fet forth his
ddermen com- wARRANT 1 heee werda, but only that per queddanr: was rantum in
:‘i' s f “:"",”l; Jeruptis jecitadem conpuecudimemy Ce, the defendant was committed 3
n’;it‘;‘:ga&r vand this is introduced with along {tory, not pertinent to the com-
Jufing totake up MULIGEIT wlell, of which ke has not fet iorth any caufe. Nowby the
Nis liveryy b flatute 31, Cur. 2. €. 2. cominonly cailed THE HABLAS CORPUS§
gooler, inm<k s o the Judges of either court in /2% minfler may, upon applis
:‘5‘::‘"::":: cation madv to them by the prifoncry and upon view af the copy
‘.9“ fer ,f,[,‘. of the warrant of commutinent, or upon oath made that it was de-
@. warrant 4 nied, grant. hebeas corpusin vacation-time, returnable mmediate §
large. which flatute would be dudad of the warrant itfddf fhould not be
b, €. Salk. 145, rctuincd ; for if tae ctficer fhould retutn any caufe difterent from
RaVent. 23,7 the warrant of commitment, wnd fuch for which a babeas corpus
arih. 75, is not zllew.d by that act, then the perfon muft thill be kept in
cuftedy, though he be really bailable bf’ luw, and he has no remedy

igu (E. 3 ). but to bring an aflion againft the gacler for a talfe return : - there-
Rep. 806, fore it feems necetlary, that he fhould return the whole tenour of
’ THE WARRANT, that the Court may make a proper judgment of
el it; for od_)crv."xfc by a return of the commitment generally the gaoler
m";59 ] makes hinfdf a judge of the caufe. * Neithier docs it lic i the
i) power of the officer to mend the warrant of commitment, but hé

Is to retusn it as it is, that the Court may judge of it; it is his

. own excufe for keeping the prifoner in cuitody ; and if th.c return

(a) March, ' (¢) 8. Co. 119,
and
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and the warrant do ngt agree, he may keep him in cuftody longer
than the law allows. "The whol: warrant was returned in Bethell’s
Cafe () 5 and this is agrecable to law in other proceedings ; for
if 2 man be bound to make a {ufficient rcleafc to another, it is
not enough for him to fuy geacrally, that he executed a releafe,
but he muft fet it forth at large, that the Court may judge whether
it is fufficient or not. The HABEAs co2prus Acy takes care, thata
perfon who is bailed fhall not be recommitied for the fame offence,
under the penalty of five hundrcd pounds to the party grieved,
¢ any colourable pretence or variation in the wairant of commit-
« mentnotwithftanding.” From whichitinay reafonably beinferred,
that the makers of that law did intend the THE WARRANT thould
be returned; ctherwife it the party fhould be recomoutted, how
can it appear to be for the fame caufe tor which he was in cuftody
before ! Now it dges not appear upon this return, but that THE
wARRANT may be illegal, and the commitment not to be juttificd
by law : therefore it ought to be fet forth at large, that the Count
may judge of the legality of it. It is always fo in the common
cafes of ¢rders made by juftices of peace; for it may not appear
in the order itte]fy that thofe who figned 1t were juftices of peace
at that time; and though it ih-uld appe-1 fo upon the return of the
¢ertiarari to rewove fuch ordes, yet this Conrtwould quath i ().

As to THIS THIRD EXCIUyloN, 2.~ That the warrant is not
returned 7n hec verba; it was faid, that 1ts not neceflary 5 for
though the law favours libeity, yet it favours hikewite magiftracy
and proceedings in courts of juftice.  1fthe commitment had been
by mefie progefs, thenit mightbe neceflary to fot out THE WAR-
RANT at large; but whenitis ina judicia} way by a court of juttice,
it is not ufual to do it: as if 4 commitment be made by the court
of king’s bench and a hab:as cor pus be dirctedto THE MARSHAL,
he never returns the warrantidfelf. Therefore tiis is not within THE
HABEAS CORPUS ACT, foritisz commitmentiexecution by a court
of record for a contempt of their authority, and i fuch cafe the
warrant itfelf is never returned. It is futficient to fay, that the
perfon was committed per mandatum domini cancellarii vel demino-
rum in concilio; and it is likewife (ufiicient, as in this cafe, to fet
forth, that it was per warrantum in feriptis fecundum confuetudinem
¢ivitatis, &'c, At common law it was fuficient to fet forth the
fubftance, and not the thing itfelf, which muft be underftood
where the officer did not take upon him to difclofe the whole fact;
but here he has returned the whole matter ; which if not true, it
is at the petil of him who made the return, and the party grieved
may have a remedy by action.

Curria. The warrant is always fet forth at large in a return
made upon an extrajudicial commitment ; but when a man is com-
mitted by a court of record, there is no warrant at all ; therefore
the court of aldermien in this cafe cannot be intended to proceed

(a) Ante, 19, Inhabitants of Wootton Rivers, ante,
S") Sce the cafs of the King ¢. page 150, Lo
judicialy

2

Conz s
INT

agamnfl i

CLikkE,

Quere, For kf
concludes thusy
“tilt he Malf
¢ be difcharged, .3
¢ by due courlé
Cof Jaw ;% <y

which is not §
commitment J§

exccution.

LA

Raym. ¢46.:
Brownl. Ré
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judicially, becaufe the commitment is per werrantum in fe xiﬂ?d: ¢
I‘hcv are the proper judges of an excufe made by the defendant
viy “he will not tace upon him #he fwery; and if they adjud'rc it
“.,u{ﬁcmu, and mnomt htm to accept )1, and he lcfufe, it is'd
contemps of theiv authority, for which they may commit him,

Hilary Term, 7. Wiil. 3.

Trs rourTH LXCFPrION, and the mofl infifted on, was, that
in the return 4 cuftom v.as laid for the mayor, &c. t9 commit the
orender «to the cultedy of THE sunrIvEs of Lsuden, or other
¢ fficery” and the pacler hed returned, that he was committed
cujio‘/m' meeey when it does not appear that he was citicr SHERTFF
or gfficer at that ime s {o that morce Is putin the judgment than
that 1s varranted by the cuflom. e s likewite fad, ‘thas he was
commited to prifon, bui does not Loy wherc. If he bad returned,

that the prifoner was commited (o N Dotey 1o hrint have been
better; yot th“c would hove bean infuliicieat 5 for though Newgate
is the kigp's guol, dh}.lxl‘:llln“lL that the peifon to whom the dc-
fendant wes Lummn'u Jnes e b per thereoly yet that does not
make himappear to be an oficer o wie wity at that time,

Asto Tl ForrRTH ENCFPMIION o7z Thatitis not returned,
that r1z I')‘l PER O WEWGATLR was 2n ofiicer of the city; it
was cutwerad, that du 7 tun berans thue, [iog i ACORUS FELL,
S onfloy seole Cimine re2is e NEaGATE, & and when he

comnestoth: w, 'rr.-m, he fets forthy tint the defendant was committed
t p“mq @yl amea 3w hich ean be intended of no other
pux\ n than he who was at that e keeper of N'ng_at‘, who is
wll known to bean ofhice of i thendls of mnnon, for the Judges
deliver that gaol every nsith,

Curra. ileis committed to 1HE KEEPER 0F NEWGATE,
who may be an olcar of the city, but not one .1't-udmg the
court of ajdermen; o taat it does not appear that he is a proper
officer of that court to recave himy and mcu.fon not like a com-'
mitment by the court ol kmg’s beoch to THE MARSHALL, who'
is a pvo'm vinLCrl .Alw.’.}a atwnding thai court 3 and fois the fheriff, ‘
where the commitment 1> nidae by a ]mlm of over and terminer »
neither does st appeur thas INewaaTkisin Londesy but if it did,
Le ought to b comnuted to THT SHERIFFS, and not to THE

GO

KEEPER OU NEWGATE, dhicugh they might have taken him as
their oificer 3 bue they Court Cannet take r.u:ic':th:.t heis an officer

to the 1‘1;;‘15%, no mere than tm) can what boroughs fend burgeffes,
to parlament. <38 tor aiflan-c; by tie fatute 17. Care 2. ¢4 2.

L 3. thvi- v.!v) prenchin es nwmmu fi:.li not come, or be within
_‘ borougn which fends buegclils to p.‘xlmmﬂnt i a
man was i.adiZzod upe on this flatute for bt wing in {uch a borou
but it was ‘L'.A.u(.d 1 this court, becaule it was not averred, tiu
the bnm-rm wherein the defendant lived did fend burgeﬂ'es tot
pallnm:m. Now certainly itis as weli known to this Court,
what borenghs fend burgefles to parliament, as that THE KEEPER,
oF NewcCavElsan oﬂiccr of THE SHER1FFS of London,

ot

Firte

s
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#3F feTu CXCEPTION, It is faid, he was committed guoufguc A com
concdtiret, which is void and infenfible, there being no fuch word. f::‘:{?“‘:l pcol
B £3

““Then as to THIS SIXTH EXCEPTION, wiz. That the word and void. s
" concetiret” being infenfible, it is therefore void ; it was faid, that
the following word ¢ declararct” haih 2 certain fignification, and
is more comprehenfive than ¢ confentis  if it had been right, be-
caufc a man may confent toa thixqjg, and never declare his confent
openly ; but when he makes a declaration thercof, he does both.

)
And for the fourth exception the rcturn was held infufficient, .
and the defendant was difcharged. %
* [ 163F
* The King againfl Fl Cafe 83.,5

AN orDPER was made by two juflices of peace, to remove a ”"““L"“Ofﬂ- G
poor man from Rediurne to the pariln of 8t Michuelin St ::”;f:iln;f:“{::‘:w
Albans 3 and upon an appeal to the quarte: feflions, the order of ,,:,;p,,,,,,,,’, cera

the two juflices was quathed.  Afterwards upon a cortiorari o e king'w'$
brougit, the fefiions order was quathed, and the firft order was bench, e jof-

confirmed, {o that the poor man was now fettled at 8. Albans. Bug (=% e com--
of his own accord hereturned to Redburie, and the juftices con- g m\:"’::‘?:;'
ceived that they had not any powcr o fend him to the houfe of e place from»
corrcélion for returning as aforefaid, becaufe they were of opinion whence he was

that the firft order was not before thein, being removed by cer- temoved, akbo®
- the order was

liorari. quihed. %
Therefore a motion was made, that the Court would grant a Pott. zog. 394.4
rule to enforce the exccution of the former rule made in this cafe, 416. oy
by which the fefiions order was quathed, and the order of the two :_"";’l:’k 347;*; .
Juﬂ.xces confirmed. Fizg. 254.

] s ) B. R. H. 2408
But THE CourT direQed, that the juftices fhould have the [ - ™ Rege -

former rule of Court thewed to them, and the order of the two o, ,
juftices, and if they refufed to pumth the perfon afterwards, then 2. borr, 795, '

to move the Court upon an affidavit of the matter (a). 2. Term Repy -
799-

»

(s) See 13.& 14.Cr. 20 ¢ 12, (. 305 and 17, Gea 24 ¢. 5. Mr, Conft’s Edit,
of Bort’s Poor Laws, 2d vol. 75:.

: The King againft Paine.

iINFORl\‘IATI()N tricd at THE BAR by a Briflol Fury, againft The dopof
one Samuel Paine, aminifter there, fetting forth, that the de- ken ex parte]
fendaut was the compofer, author, and publither, of 2 moft ma- fore a magif
licious and wicked libel agaiaft the late QUEEN MARY, which trate in sh
was ftyled < Fer Kpitaph.” amination ¢
. . cerning &
‘meanory cannot be read fn evidence on the trial of the party for fuch mifdemeanor after the deatl
the dggonems; for the defendant, not being prefent before the magiftrate when they
taken, had no opportumty to crofs-examine them.—S, C. 1, Salk, 281, S. C. Combh,
8. C, Carth, gos5. S. C. 1. Ld. Ray. 529. S. C. Holt, 294. ‘g. Co. 59. Moor, 8
8. Sid. 270. 2. Salk, g417. 3. Bac. Abr, 456, Ld. Ray, 414, 2. Salk. 419, 12, Mod, 2
Gilb, C, E. 139, Cowp. 594 , "

Upon
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Upon not guilty pleaded, the cafe, upon the evidence, appmed,}‘ u
be thus :

Faing wrote the libel, it beinz dictated to him by another, He
afterwards putit into his ftudy, and, by miftake, delivered it to one
Brereton inftead of another paper, who tranfmitted a copy thercof,
ihrough feveral hands, to the Adayor of Briflol, which occafioned
the mayor to fend for Brercten to examine him, which he did upon
cath, but notin the prefunce of Paine.  “['he defendant'Paine was
afterwards examined by rhe mayor, and confeflcd, that he wrote the

] libel, bus that he did neither * compofc or publith it, but only deli-

vered ity inftead o' another paper, to Brereton 5 but it was proved,
by bhis {evvant, that he fent him to his ftudy for a writing, and that
be not brinzing the paper fent for, the faid Pajne feiched it himfelf,
and being in a rooin only with Dr. Hoyle the libel was repeated,
but e could not tell by whom ; but he remembered the firfl verfe.
Brereton was now dead.

The quettion was; Whether his depafitions taken before the
mayor {rould be givea in evidence at this trial ?

Tiir CouNarLfor the Jfendant infifted, that it could not be
doe by law, becaufe frereion being dead the defendant had loft all .
oppar cuanity of clofs-caananing himy that this cafe was not like an
intormiation betore 2 coroner, or an examination by juflices of
prace of prrlons accufld, and afterwards committed for felony,
Bocaufs they have powee by a parteular flatute to take fuch exa-
miraions both of the fu'l and arcumftancesy and to put it in writ-
inz and ¢ rofy tacthe next general gaol delivery («). But depo-
jittons of this nature are neva sllowed to be read as evidence in
a civd camysyt ord much s in & criminal «’r{ﬂ’ (¢), Before the

Cmakine thofe fhatutes no dacle juftice had power to take the
e ) p

informadica of witaefies agaunlt ¢ininals, neither could the confer-
vators at comron law take fuch depofuions 3 they might remove
or feciise the diftwbies of the pracey and the juftices or peace now
saay prepare bufioels for THE sEsstoNs 5 but they have no jurif-
diction hetorr the indiliment found @ but ii at any time before the -
Latute they i taken fuch examinations, they were never given in
cadonce wrnntl dic pany.

o which It vias cnfivaddy that the ftatute makes no difference
i this cals, for the power of @ juftice of peace to take examinations
is not greunded Lpoaat; for he might examine a crimmal by -
virtue ot hi 0%iee, and the ta.ute only enforces the execution of his
office by commanaing han to take fuch cxaminations 5 fo that ifhe .
kad committed it 1o wriing, and tranfmitted 1t to the gaol delivery,
it would have buen ziven u cvidence to convidt the party ; and the
reafon why fuch unexamemation fhall beread is not by virtue of any

(4) The Qawees 5o & 20 Phii @ canl abfns and eruninal proficutions 48 4 .
Moy, ¢ 13 and the 2, & 3. PAL & the evidence of papers.  Attomey Gefie-
My, ¢ 10, . ral «. Le Merchant, 2. Term Rep. z01,°

(%) There is no Aiffcrence begween s,

ftatute~
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“atute-law, but by the authorityof the perfon before whom the cath
is taken; and if fuch oath fhould be falfe, the party might be in-
dicted for perjury.

% Tue CourT thereupon fent the puifne Fudge to confer with
the Juftices of the Common Pleas; who returning, Tste CHIEF
JusTice declared, that it was the opinios: of both Courts that thefe
depofitions fhould not be given in evidence, the defendant not
being prefent when they were taken before the mayor, and fo had
loft the benefit of a crofs-exawmination.

Then the queftions arifing upon the cvidence to prove the
defendant guilty were thefe :

First, Whether he was the author and compofer of the
libel ?

SeconDpLY, Whether he was guilty of the publifhing it ?

As to THE FIRST POIN'T, there was no proof that he was the
eompofer of it, or that he wrote it, but by his own confeflion before
the mayor. Now if fuch confeflion fhall be taken as evidence to
convié him, it is but juftice and reafon, and foallowed in the civil
law, that his whole confeflion fhall be evidence as well for as againft
him (a), and thén there will be no proof ofa malicious and feditious
publication of this paper ; for he confefled that it was delivercd by
miftake.

SeconpLY, As to his publifhing it ; if the evidence had come
up to prove that he read it, that will not be a publication, and the
writing without the publifhing is no crime. It is true,my Lorp
Coxkk fays (¢ ), that where it is malicioufly 1epeated, or wherc a copy
of it is delivered to another, this will bea publication; but here is
no proof that the defendant repeated it in the prefence of Dr. Foyle ;
far non conflat but that the doctor might read it to he parfon.

THE jurY, upon confideration of the whole matter, found a
fpecial verdit, vsz. that a certuin perfon to them unknown did
‘proriounce, ditate, and repeat, the words contained in the libel,
‘which thedefendant did writc y and if that will make him guilty of
compofing and making the libel, then they find him guilty, and as
to the publication thereof they find him not guilty. '

s This verdi& was afterwards argued, that there was fufficient
miitter found to make the defendant guilty ; forit is effential that a
libel fhould be in writing. Words may make a malicious fpecch,
but it is writing which makes a libel ; and this agrees with my
Lorp Coxkr’s definition of a libel, that it is feriptura defama-
goria (¢). * This is the firft time that it became a writing, and
sherefore it differs from tran{Cribing, for that muft be of fomething
in being before ; but in this cafe, when the defendant heard the
words repeated he knew they were defamatory, and he could have

W't

" {4) 2. Hawk. P. C. ch. 46. L s (3) 5. Co 125

(c) 5 Co. was.

iy
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If one pefom
di¢tiute,and ano-
therwrite duwvng
a libel, both are
equally the ma-
kers of it: bug
g4 Whether a
*perfon who has a
bibellous writing
in lus poffeffion,
and 1eads it to w
pravate friend in
kis own houfe,
is thereby guilty
of publybing it.

Moor, 813.
4. Com. Dig,
8vo. 716.
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- i
1 Hawk. P. C;
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no other purpofe in writing it but to perpetuate its memory ;. and {6
he made it a libel which was not io before. R

It WAs ARGUED for the defeadant, That therc are three
things tg be confidered in this verdict, viz. the wiiting, the making,
and the publication. ‘Vhe defendant is acquitted of the Jaft; fo
that if the wiiting do not amount to the making and compofing,
then he muft be acquitted of the whele,  Now it cannot be faid,
that writing is vither a making or cowupofing what is written ;5 for
if that fhould be titie, then @ man caanot write any thing but he
muft be the authoe of it. The writing may be fome evidence to a
jury that he did it with an intention to publith it (a), but he is
acquitted of that; fo that to nike the defeadant guilty of this
information he muft be found to be a cont:ivu, or a procurer of
contriving it, which can never be by writing aco.;.  How far the
bare act of tmnfcribing' a libel is ciiminaly is a matter of another
confideration ; it is certainly an offince, and by confequence
punifhable, to tranferibe it 5 but it has been a queftion, Whether
the writing and delivering it to the party himfelfis punifhable by an
adtion on the cafe? Andit is generally held, that fuch an a&ion did
not lic at common law, becaufe it is no publication to deliver alibel
to the party defamed (), which is eflential to make a man guilty
of it ; but becaufe it is an offence againft the king, and tends to the
-breach of the peace, it is punifhable in the court of king’s bench by
information at the fuit of THE ArTorNky GENErRAL, Now
the reafon given in the Books (¢ ), why an action will not lie in
fuch a cafe 13, becaufe the party intended to be defamed receives no
injury, for he cannot be defanicd where there is no publication of
the libel 3 and the reafon is the fune in this cale, becaufe there was
no pubiication 3 and itis the fame offence to write and not to publifh:
as towiite and inumediately to burn the libel, :

1

Lastiy, Ifwiting or tranfnibing a libel is a crime, yet, as’
it is laid in this mfsomation, and found by the verdi&, the Court
cannot give judgment on it ; for the jury have found it generally,
that if writing is"making and compefing, then they find him guile
but do not tay msdo ¢t formé, as laid in the information ; theys
fhould have found gxa anima he did write it (d). N

B \ ;
(@) Lamay, Coft, o Oo 60 enadted by the 32, Geo. 3. c.*60. ¢ That
(F) Dr Woetirs Ly 1e e € en every trial of an indi&ment op

-

information for the making or pubm-?

ing any hbel, the iury may givea ge,nea{

(¢} Cra. Cu 1%y 1 Yinw 31 ¢

d) Jthat been (oquently dotern ned, €
thdt the only queftions, on thetrialot an ¢
indi@ment or information for & Jibel, for ¢
the confideration of 4 jury arey the faé of ¢
publithing and e niuth of the imrdas, ¢
and that whetha the matter be or benota ¢
hbelis a quetionof law for the confidera. ¢
ton of the Court, Rex w. Withers, ¢ libel: but it is provided, that -t}
3 Tem Rep. 428. Put doabts having ¢ Judge fhall, in his diferetitn,, givehis
avren whether it was nct conipetent for - ¢ opmon  and direétion to the fu&
the juryon mot grilzy pleaded togive their €6 on  the ~matter in iffue,’ in  Jiée?
verdi€t on the whole matter in iffue, itis ¢ manner as in other criminal cafes.”* . .

5w
Curiay,

-

1al verdiét of guilty or nat guilty upoi

ENEN

the whole matter put in iffue, a

not be required or direGed by the
Judge to find the defendant ‘guilty;.
merely on the proof of publicasion,
of the fenfe afcribed to the words of the

Afnaan a8 a~n
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v; " % Curia. 'Themaking alibel is an offence, though never pub-  Tue Ky s
fithed ; and if on¢ dictate, and another write, both are guilty of agait .
~making it. To what purpofc { nL_lld any one write, or copy after AINE. s
another, but to thew his approbation of the contents of the libel, 1+ Salk. 4r7..°
and the better to enable hinito keep it in his memory, that he may 7 gld

repeat it to others.  Now though th: bare reading a libel may not v o2

be a crime, becaufe a man may be furp.iicd, and not underftand 1. Mod. 8.
what he is about to read, yet when one takes it from another, Had. g70.
and hears it fpoken before he wiites it, this cannot be by furprize, - Co. 35
becaufe he has time to exerciw his thoughts before he verites what wa, .

he hears read ; {0 that itis not a libzl by repeating, but by writing C::;f 4;73 s
it. It does not appear upon the evidenee, that s Tibd wes ever 2 BLRep, xé‘g"f
written before 5 {o that the defendant mudl be pailty of the myking 4 Com. Dig.
ity by firft reducing it into writing, though pobobly he might not Iixbul." (B.1.)
compofe it. It is true, the delivering it by miftuke is no nablica- L'-b “:ﬂ(::: C.
tion;; and if there was no other evidence againt® bim Lut b own g 4y,
confeflion, the whole muft be taken, and not fo vnch of it as wdd 5

ferve to convict him. DBut whon he fene his {0 vand to his ftudy

for a paper, when he did not approve of the pap:i b oushe by the

fervant, but fetched anather, it 15 not riacaial whether @ was read

by Dr. Hayle or not; forif that was the hibely and read by cither,

it is a publication. If one repent and another wrice a libel) and a 1 Hale P. C.
third approve what is wrotey they ove all mukers of it for all per- 'i”‘l‘l i chak.
fons who corcur, and thew iheir wient or spprobation to do anun- ¢ z'ﬂw - cua
lawful ‘ad, are guilty : fo that muadering 4 man’s reputation by a

feandalous fibel may be comparel to imurdering his perfn ;) for if

feveral .are affifting and cncouragiag v mrain the alty though the

ftroke was given by one, yet 4 aie vniity of homade.

+

Sed adjournatur.

“ras]
King againft Sharp and Another. Cafc 84, .

\
Pl

CIRE FACIAS AGA1NT THE 2ALL: 19 which the defend- Toa fire furiaa
‘M ants pleaded in bai, that the principeal died befne the day of the againit bail, A,
return of the capitis ad fatisjaciendum againit hira; which might be T124 that the:
“the alias capias, for he docs not fay, “ wite reteva. alicujus brevis Enf:::epa:h d"f
« de capias, 907 i of THE

- And upon a jfpecial demurrer to this plea, and this ¥ matter :a,\[: ":ﬂfr:fl o.gfl
ibeing thewn for caufe, for he may die before the return of the bad, :
al¥us capias ad fah;faaendf/m, whereas the condition was broken l3y 5. C. 3.Salk. ;@
'M!e return of the firft capias; . . :§
b The plaintiff had judgment, although it was infifted that this _Ionse;]kzg 2
;’gléa being in bar was gocd to a common intent.  But THE COURT 1 Mod. 5,6
wwas.of opinion, that the word ¢ aficzjus’ was neceffary ; which 1. Vent. 255 %
’ P y J ary 5

Ror f - 6. Mod. 142, :
eing omitted the plea was ill, S Mot 3 43 %

o

ITaines
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Egic.Ccmb. 356.
48 C. 1. Ld
Ray. 68.
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MPoRt. 448.
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Haines againft; Jefcott.. R
o h
PROHI BITION to the ecclefiaftical court on a fuit therss

againft a man for murrying his fifter’s baftard daughter, -

The reafons offered weye thefe : T'his marriage is not prohibited
by any Jaw 5 itis not wichin any of the Levitical degredsy and fuch
only are under the cognizance of the fpiritual court ; for if a
marriage be not under {ore of thole prohibitions, it is not to be
impeached by any court, becaufe it is enacked by the 32. Henm. 8.
c. 38, « that all marriages contratted by lawful perions thall not be
<« diflolved ,” and iich are ail thofe who ure not prohibited by God’s
law. Now this marriage is not prohibited by God’s lar, which
muft be intendvd the Levitical law given w cvg HzprEwS, under
the Mofaick difpenfation 5 in which law there wie fix degrees of
confanguinity, and feven of affinityy expreflly forbidden,

IN CONSANGUINITY, IN AFFINITY,

A man ninft not mairy, A man muft not marry,
1. His father's fifter. 1. Iis uncle’s wife.
2. His mother. 2. His father’s wife. o
3. His mother’s fifter. 3. His father’s wife’s daughtery.
4. His fifter. 4. His brother’s wife,
5. Hisown daughter. 5. His wife's fifter,
6. The daughter of his fon or 6. His fon’s wife, or his wife’s

daughter, daughter.

7- The daughter of his wife’sfon
or daughter,

* But a fifter’s baftard is not mentioned amongft any of thefe
degrees. It is true, the Lewitical law forbids a man to approach .
to any near of kin to uncover their nakednefs ; but that can never -
be intended of @ baftard, becaule he is of kin to no perfon whatfo-
ever,; he is not efteemed as « child in our law, netther is he of
fufficient confideration to raifc an ufe as one*of the kindred of the-
grantor ; he is guafi nullius filius : and thereforeit is not a principaly
challenge to him being 1cturned of a jury, that he is-of kin'to
cither party, becaufe he cannot be of kth 'to any: foin pleading, .
cither in a'real or perfonal action, he cannot alledge any Jcindre§ 3
and nothing can be confesred upon him, but it muft be by fuch a,
name which is common, and may be aflumed by any other peg,
fop (a). Itisalfo truebythe eighteenth canon of THE APO§T LES;;
that a man whe married his fitter’s daughter clericus non dpottjt‘ ey
which is all the punifhment that THE CHURCH in thofe days coulf
infli¢t on the perfon fo marricd.  They had nojutifdiction or pows:
of divorce, cven in cafes of inceftnous marridges, and therefoxd
could not erlter into any examination of the caufe. Bug.when:the-
parties were feparatcd, it was by the authority of the laws t6 whight
they were locally fubject ; and therefore it may bc a queftjon
{a) 6.Co. 6.
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What power the fpiritual court has to procced in this mat-
ter? But it being a juiifdiction which has ofien been allowed,
it was not difputed now, only a prohibidoa was prayed upon the
wholg matter.

E contra. The plaintiff comes too late for a prohibition, for he o
has anfwerd) all the alleentions in the eacleftatticat coucty where it
appeared vpon proot; that the very parton whobaprz.d the bufiard
married her to the plaintdf, and did not agmavate the olfence
to him before marriage ;s but he perfifted ia his rafolation.—
Now as to the Levitical law, itexpreflly prolubits that ad p axinm
anguinis [ui non accedat and at the time when this law was
eftablifhed there was no difference amongft THE [sRAELITES
between a child born in adultery and in lawful marriage 5 and
therefore a baltad was proximus funguinis amongfl thefe people,
who were the belt expofitors of that law to wiom 1t was firft
promulged ; and ali the commentators upon this law do allow the
unlawful iffuc to be incapable of inheriting.  Lut though the ¢
marriage of the uncle with the nicce is not forbidden by ke
Levitical law (a), vet that of the nephew with the aunt, either by
the father or mother’s fide, is prohibited 5 and * fo by confequence * [ 170 ]
the other muft be fo too, becaufe it falls under the fame degree of
kindred with that which is forbidden by name. It is prohibited
by the Levitical latw for a man to marry his fifter’s daughter ; and
itis no objection to fay, thata baftardisnota daughter ; for though
the is deprived of feveral privileges by particular laws, yet if there
be any morality inthat law ( which cannot be denied), it is morally as
unlawful to marry a baftard as one born in lawful wedlock : and it
is fo alfo in nature, for the Levitical luw was grounded upon a
natural as well as a politick realon, to enlarge their kindred and
unite their familics, for there are natural as well as legal kindred ;
and if this fhall not be expeunded to fall under the prohibition
that a man ad proximum fanguinis non accedat, then a mother may
marry her baftard fon.

THE CourT inclined not to grant a probibition ;

Sed adjonrnatur.

(4) 2. Inft. 683.
Huffey againft Jacob. Cafe85. -

LONDON,} W JILLIAM HUSSEY complains of Alexander Declarationon g |
10 wit, ‘facchy in cuftody of the marthal of the Miar- bill of eichange
Jhalfea of the lord th~ king, being before the king himfelf, for that, 254t the ac- 2
o . L o of London L - ceptor on the
*towit, that whercas the city of London in this kingdom of England cupiom of mera v
18, and from time whereot the memory of manis not to the contrary chans.
bath been, an ancient city ; and alfo whereas the town of Hercford

) e . . . . S.C. 1. Salk, %
it this kingdom of England is, and for all the time abovefaid hath 3" 7 i
“been, anancient town; and alfo whereas there is had and exifteth, $'C. Ray. Bt

Yor. V. M and o3
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and for all the troy aboveli thore was had ond hash be g, 2 cortain
arcient and Lindabi cuftom uted and a oved amoagitmerchancsy
and cther pnmm- uling comeene g, reltding n florgfemd loreiud,
and sacchene ared other portons wing Cmmerce dwelling in
Lendon crore fads that is to {ay, that 1f:'.n'7 merchant or n*".u p..nl.m
refiding e He /':r/’ aloreid heald mekee anv il ¢ cchange
according to the cuffon of merchants, nd dodd the fune biil o
cechinge to another perfon wliny commerce dweilia s w London
aforcfudg and by the fame hifl nqu:‘.r th: fune merchant or odher
perfon wling commerce veltliag in Loz L abeddaid, in fuch
Bill of exchiage nained, to whon the fuse biil o vechange theuld
ke 1o divected, to pav any fiura of more in fuds bill of cxchmgc
mentioned to any otlicr m(x(‘hult o1 other puries t'l(. fame bill
of exchange ar an ¢ fine in fueh Bt of exclrnge ip vowedy and that
if fuch snerchant or oher perfon dvelling at fondon 2orefaid,
to whom any fuch bill or exchange hath been fo directed, huh
accepted firch il of evehonge 1o lim o disected as .ln(}rt,ldlu,
according, to the enftom of merchuns, o well fuch merchant, or
other purion to v fuch Lil of ¢ dange hath been {o directed,
hath been chargenhle b-r fuch acceprancy, und for all the tme
aforefaid hath ber aeeuftomad to b ¢ chargreable to pay fuch fum of
money in fuch bill of exchange nentio aed, to fuch merchant or
other perfon m fuh ilb o exchanze pame d, at the day or tine in
fuch bill of exchange Appesnte d for the payinent thereof, accocding
1o the tenor and efiect nt fuch bilf et oxchange. And whereas the
vight honowabic the  Lord Chandnizy on the 211t day of Qéteber,
in the vear of Our Lad vhy 2, b g, at FHereford aforefaid, and
wfing commerce, thit is to ! v\', at Lo o aforet ud, 1 the po mlh of
the /»u//a’ Moy of the folen i thc ward of Cleape, made his
firft Wil of L\(hd\("’ hearing dace the leg, day and year, and
direCted the fame Wil of exchon re to the aforefiid Aevander ]zuob
then refiding and dweltins wnd wling commerce at London atore-

ind, in the |;.1-1{h and ward aforcd s and by the fame bill of
exchange the atoretad  Losd Chauris requetted the aforefaid

Alecander acob to pay within a inonth after fight of his firft bill of

exchange the fum of one hundred and twenty plcm.s of gold, called
guineas, to the aforcinid W iam Hugjry, hy the name of Captain
Hul,Ly, the aforciaid Lerd Chandors and I/ tiam Hi ffy, then and
thete ufing commerce 5 and the fad /7 Zam atrerwards, on the
28th day of the fame month of ()1,‘5"1."‘, m the year aboved id, at
London atosefaid, in the purith an w‘u d "(."‘.u'i, did fhew the fad
bill of u«hmu‘ to him the fald Alexander, and then and there
requefted the faid Acander to dL("pt the faid bill of exchange,
and to pay to hun the faid /27liam the faid one hundred and twenty
pieces of gold, calied guineas, according to the tenor of the bill
aforefaid, and theie .xpuu the faid Alexander then and there upon
fight therenf accc pted the tuid bill of exchange, according to the

eiftom of racichants aforclaid, by reafon of which faid acceptance
of the fuid bid of cxchann’, ‘.nd by reafon of the pranifes, he, the
the faid .. andery according to the cuftom alorefid fo ufed and

approved
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approved as afw cfaid, became Chargeable to pay to the afielid  Hussee
Willian the faid one hundred auctwenty picees of gold i the fud ag uft

bill of exchang: meationed, according to the form and dbedl of Jacos,
the faid ill 5 aad the alvoled ozendor alterwacds, towit, the .

day and year Lotk nenricnd, at Lo afosciaids at the parith and

ward aforciaid, in eon'id wotdon of o promifes atorefaid affirned

upen kimfutfy and toche 1id F7an then and thoe fanbtully pro-

mifed, that he the tud A ander Gie 00 cae bondved aind fwenty ¥ [ 172 ]
picces of goid, cotled quinewy rthe aid B ofevchang meationed,

would well and fuitfiely pay ond Swedy o the (03 T,

accouding to the fum and efect o the Did bl o echuge,

And alfo whercas aie aforetaid Aes 0 70 derwards, snthe ot duy

ol Decemberyinthie vear »7Oar Lerd 1553, 004 2 2 o ildiin the

parifh and ward doredud, wes ind biad wthe ted F i v iaotha Thicms o
one hundred and twenty preces of goldy cated iz, of daevalus v fr o majg
of onc hundred and Erierv-tivo pousds of Lawind vvney of Eiplaid, =3 ud out
for fo much nincy by hitn the tud /7 %70m for the fid Alaaiador,
at the fpecial infionce and requett o him the Gid Aeander,
before that time paid, 1d e and duburfed 5 oad baing thereo{to
indebted, the afoetid v in contidratiog throoty WHned
upon himfel’; and to tho wid AW then and ther s Hirhfully
promifed, that he the tawd Adiexender wodd woll and fathiudly
pay and fatisfy to him th- tud 270 he (ol one hundeed ond
twenty pieces of gold, e.llxd a0 e v e of the one hun-
dred and thirty-two pooads it ewaon-d, whan dhuld be
thereanto requefted.  And alio wiweo o e L Fovander atier- The ke formod
wards, to wity, on the {ud filt doy ol Decend sy i the o Lafp Pyl
abovetaid, at London atoreluidy in the parith wnd ward ool
was ind.btzd to the faid /7t in ot coe hemdictacd e -

two pounds of moncy ot £ 1/ nd o o uchmon L, by e
. . . -~ . . - - +
faid /#illiam WM fud Alexaades, ao e fpoaal inflaee add .-

requelt of him the faid Jvaidcr, b tha twme lene ool ad-

vanced ; and being foind Yted, the fud Llevande i confid. ration

thereofy affumed upon hinsfeify and O the Lud JFflan S and

there faithfully prowilad that he the foid die cavder would woli and

faithfully pay and Lrisly w the wid 78 ivm the fud one hundied

and thirty-two poundslaft in nrioned, when e thould derearito be

required. And aifo wheeas the fud Al aedor adtecwar Dy 10 sy 0n Tz like for mow
the faid firft day of Decemder, in the yeoor 1260 shovelud, at Lonaon ney lud and re-
aforefuid, in the panin and ward wordiad, was intflebted to the fad Seved to thd,
William in other on: hurelred aud twenty picces of gutd, called planttf’s ule.
guineas, ofthe value of one hundrad aad thirty-two pound, of like \
lawful money of Enuglind, for the like fum ct mency by he faid

Alexander tor the {ed Filliam, and to the ufe of liu the faid

William before that timz had and rceeived 5 and being thereof fo

indebted, the fud Aescrder,in contid :ration thereof, attumed upon

himfelf, and to the {aid /#iiam then and dhere athifully promiled

that he the faid Alexander wouid well and faithfully pay nad fatist

to the faid /Z%/liam the faid one hundred and twenty pieces of gold,

galled guinc.is, laft menuoncd, when he fhould be thereto reqretied:
. M o neverthelefs
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Beseey nevertholefs the 0ol et ot ar o0 rerardins his fud feveral
agerf! provifes and e ey i frm asoreled mad s, but contriving
Jredm o 0d fradutenin stendine Garsly wnd fubily to decoive and
def aad the fand 470 L2 1a dhis behalf, hath not pad to the faid
T2 ulia the ! one hundied and twenty picess of gold, called
Breach of the nuincas, w the i it promife ahovemention: ot 2 menth e
fuftpronutey; Hrof the fad bl of cxchan e abovementioneds or the faid feverd
And of theatlar tums of moncy i1 the fud Ceond, thirdy and fou-th promufe,
three proides althouch to pay the faid feveral tums of mency in the fud fecond,
thind, el arth promites whovementioned, to hin the (aid JFiiliam,

the Ld Aeaws vr afterva dsy to wity on the tenth day of Aprily

in the vaar of O Lord 160y, and often afterwards, at Londen
afocefaid, in the pasdh and ward afsedfid, was o aneftod by the fuid

* [175 Y IWliavi, but hath iy orio wholiy refufid, cnd yo doth refule,
to pay the Lo to hungwireior ou the faid ZE2 i (i that e is

ijuied, aad hath davage w e velee of Tour hugebiod pound..,

Impuloace. » and thercupens he broes iwyg oo And now hare at this day, to
wity Mriday pest aden the mercov of the faly Tiinity, in this

fame ooy, unul which day the fud alezander had leave to impark

to the fud kil and then o anfwar before the Jord the king at

1 fnflor s come as wall thae Lad JE7am by his faid attorney

General itfiv 1o s the fad Aeacndor by [cent $7yncs his attorney 5 and the faid
the feondsttud, Aevander defonds the firce and jury wheny &c. and as to the
and fourth — fcond, third, aned fourth promifes and wnelertakings i the faid
sount. declaraton Shoveooeanionady the fnd A wander faithy that he did
unt athune wpon hafe! i manner wd forme as the Lid 220liam

aboye compleas aanit hina, andof this he puts bimiclf upon the

Plea 25 to the ¢ountry, end the Cod 77 i theieot ikewnlz s and as to the faid
firft count heft pronufe and undertaking, o the fud declatation above-
nientioned, the Lod Aloxaidor Lathy that he, virtuc ¢f the faid

bill of xchange in the it pronufs un%nm.\ing above-

mentioned by hrn as aforeivd mady ought mot to be charged,

Prorflad> tht becaule prote i ivat the tand Lo Ghandeis at the £i1d time of
Lord  Cheviie wning the fud bill of (xchauge, or ar any ume attanwards, was
:’;:n:‘?t anes tiota perfon nling conme. e, protefting alfo, that the Lol Blliam,
_atthe fud tine of making the Laid bill of exchange, was not a per-

and - that b oo 60 o oy s the Lid 225 am by Bis faid doclaration

plint.fi'was not (3 - A . Y N o

amuchae,  Above Juppedes , povertheiefs the fud dlexander for plea taith,
that alter the tvont ounu dyg of 8 ptemberyin the year of QOur
Ca X Lord 1604, and bef oo v making tie dad bill of exchang, to

v, 2. vt . ' N S K . . X i
gaming,pleadcd, Wils 61 the r.'.‘_.'f.'m‘-,'-nnvl Aoy of Odtaber, i the yaar of Our Lord
that th: b.llway 1093 shovelaid, ai Lanwen worefud, 10 the parifh and wad afore-
given for money faid, the faid Lord Clandsis and 1P iliam played between themfely es
Toftat hazard by i) dics ot a Cni game wudled hazard, and that the faid
:‘:‘;‘i i;t’l‘;“" to Loni. Chanilais then :‘nd_ F}.erc at -[hd[‘ game, at one ti!m: and_at one
meeting, loft o the fwd ZFilliem the abovementioned fun of

one hundred 2:d twenty pieces of gold, called gruineas, and that for

fecuring the g ynant of the faid one hundied and twenty pieces

of gold Teft by bim the fid Loid Chandiis wo the {aid /P illiam as

ator. 20d, he e faid Lo o Chandois atterwards, to wity on the faid

twenty-

“The flatute 1y
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twenty-firlt day of Qfeber, inthe year o7 Ou Tond xun3 o o
at the parifh and waid aforclud, diveét d i find bl o L\\n.lu:‘
to the faid Aexander, and by e fer: bill of exchangre the L
Lerd Chanisic reduefied ninvihe fud Aioxouder to Py at @ mont
atter fight of the fald il o exehavge tie fud fimm ui oae headred
and twmty picees of poldy called guise 1&, tu the L IFllian
and afterwands, to wirg o the sanl oy e h doy of O soier,
inthe year laft abovefoad, upon fight of e Toa'n 2 buif of exeh unge,
hey the faid Alxander, ac London aforchudy e pandh wnd \v.rd
aforefaid, accepted the faid b of exchanoe du e pavymeat of the
faid one hundied and twenty picees of gold, and attumed upon
himfeif, as the faid /l’z/’zuwb) the dedor v avaetsd ahave huath
fuppofed 5 by reafon of which premt -, and by tn 207 U ‘Luut':
in that cafc m.d> and proviced, the fud firft I 1 of excha. b, him
the faid Alexander as wlorelad accepted; md il HOCEpLUG 2 ll:':'cu:,
and the promule and undertaking of hin G l.ui L by hum
the fuid Alexander os aforefaid mod z, became b ver ) wad now are,
voud and of no force in lew s and s i s w'\, oveuly © whuae-
fore he prays Judgmeng, it he by virtuc o the Vil ofexcinage afore -
faid by the aforcfud L:rd (,b.umou, aparefl e P of rh Hatuee
aforefaid as alorefud given andimade, and by Lira the Culd A0 vador
in form aforelaid ;ngtl)[L(] oght to be dmr vod, ees A e fud
William faith, thathe, by anytiung by the 1l iecanaer thove in
pleading alledyed, as to the hrfl |)..).mL andand roiany abretud,
ought not to b(. baried from having his tud action thoccof a rondt

[T

him the faid " Alexander, becaufe he futh, that the ;'l ca aforn sfuid,
by the faid Aexander in mannc and for roaly oliid ab rove plead. d,
and the matter in the fae covLt EAT 'i, are not hdiont in aw by
preclude him the fud 7/ e £ om o e Pload 2ren heeeof
againft the fud Aoxandor , voownncy od sloa e ahe G0 7 W n
hath no neceflity, nor is he boursd vy the fov cdide lael moany
manner to anfwer 3 and this he isready -y v osony 0 wiacd e fo,
want of afiutheient ll‘[\V\_l athis hohadf he ¢ vld fF fhan | ays
udgment and his d unages, by ol of the nen-pedoim usee of
the fud firft pxomu“ and 1tader taking, w b eupdeed to him, &
And tor caufe of denutret in Loy it nc'i...., acoacdiz (o the
form of the ftatute in hut ofe waie and paoiald, he The fad
William thew thy and o the covzt b de .m.u‘aﬂltu, th £ cauns
following, that is to fiv, teat rhe p“‘l aorcind Carsants waly v the
general uhu, and 2l 15 Gauble] plaoiiaad, ooctteny wid v
torm, and aifo 1> 1o oot
Baid Alexander Nithy the the pla aforefdd by him te fad
Alexandery as o the it promuf. wd undartasing i maner and
form aforciud above pleaded, ind the nuciier o th- fone Cntanaed,
are oood and fwiharone in daw o bar lam the $ad 7%lan flom
luvm” tus faid aduon thereef agatngt Bunthe fid Aleverder o which

faid plcy, and the matier i the [ime coatained, e the fwd dovander
is ready to venfy and prove, as the comty &Aoo And becaad . e
faid William hath not anfwered to that p.~ 4, 107 hlietto ul aay
manner dented ity he the fad Aexandesy ws before, piays jud sinet,
M3 and

o the dechaanon abwefed  And tiee

fivsepy

wreft

[N B

*174]
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and that the fid /#i/iem may be barred from having his faid adtion
thereof againft hon the f2d ..4/(';4(”‘/&), a5 to the faid firft promife
and und. nmr,u.;;, &c. But becavfe tie ceart of the faid Jord the
king nuw he.c i not yet advifed of their jud g nent to be givenofand
upou the premifi-, d,ty there nipon i tiven to the parties aforefaid
befoce the lonl the king at I ://mm‘l.r, unti] ——-— next after
=y to hear their judgiment of wud ¢oncerning the premifes,
for that the comt of the fad lord G Ling s ot yer, &eo And as
well o by the ik aforefaidy bovaes i perties ofsfndy above
iinea by L Cf)l]l\u) o betied, as €5 mgune what damages the
aid 20 it Lgie Luin ufiamed by occabon of the premifes
aforefaid, wh 1 v on the pat ne afore fitd have put themfeives upon
t'ie Jumn e ¢i the conrty o jusbrnuent therrupon fhall happen to
be given for the fad Z7man o aintt the (ua Alesander Facob,
let & juiy therewnea come bofoce the lord the king at "&oflminfter
at the fuid day, wrd whoy neither, &c. 1o take cognizance, &c.
becaufe oo wedly dovs e fune day is given to the paities afore-

fuid theie, &,

\ .
IHAESN

Huiiev #zaiaft Jacob.

™IS was an altion oa the caie b'(ul‘ nr upon @ bill r{fexc/)fmge

againtt the acceptor, witerein the pLumm fets forth, that the
bill was drawn by my Lord Crandazs upon the d«.fcnrl.mt, for the
pLymient of one hundred and wwonte guineas to 'tn»' plaintiff,
I'hen he fots forth the cviom of mrrumnh, and that Dbosh the
drawcer, the plaintiffy ud the acceptor, veere perfons ufing trade
and merchandizing, And that the Jetendant had not paid the.
money, &c.

The defendant, lw) PROTESTATION, {iys, that neither my Lord
Chandais or the |u.ml1!.’ wee parfons uling merchandize at the
time when the bil of exchange was drawn, or at any time after-
wards. i hen he pl(..ld“ that after the mumnﬂth(, flatute 16.Car.2.
c. 7. of (,Jmm(:, and before the fud bl was given, my Lord
Chandsis and the s aid play o dicey at agame Called HAZARD 3 5
and that my/ 7 at one time and meeting md iofe one hundred and
twenty guiness to the piaintifts and that, for fecuring the payment
thereof, he did draw the bill of exchange vpen the de cfzndant; who
accepted the fume; and thal, b_y virtue of the faid ftatute 16. Cur. 2,
c. 7. the acceptance was void in law,

"I'he plaintift demuried fpecially, and thewed for caufe, that this
plea amounts to the general iffuey and no nioic,

‘['he defendant Jomcd in demurrer,

For the better underftanding this cafe it may be neceflary to ftate,
that fome part of the ftatute 16. Car. 2. c. 7. enacts, “ Uhatifany

evidence under that iffue, or to}lead it fpecially.—Sce Stra. 1155, S. C. 1. Salk. 344. S. C. Carth. 356.

KS. C. Holt, 328.

’Q&ntc,‘g.. Poft. 351.
K ju&xcc of Peace™ (B 42 ).

1. Ld. Ry. 87, S.C. 3. Ld. Ray. 136,
Stra. 1155, 1249. 4. Com. Dig.
1. Bl Rep. 245. 2. Ter. Rep. 439: ,

& perfon”

S.C.12 Mod. g6. 8. C Com. 4. S. C.
2.Med. 54. 4 Mod. 409. 1. Lutw. 484,
4. Bag, Abr, 65, =. Lun, 1080,
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¢ perfon fhull play other than for ready mon-y, and b tade ot oo
¢ ‘one hundred pounds at one time upon tched az credrt, RIRER AN

-
-

« fhall not be bound o pay st but the contract D the g,
«

and all judgmenz, dc. and ethor o3t and aeadsy and fecurines
« whatfoeser tor fuch movaey, fhall be vaid.”

"U'hofe who arzuced ap inft tus plea fail,

Tirse, Thae the ttaote of Game v conor be pleaded to this
action, bocaule it s no cntveer to the angd 2 o worchauts 5 fo that
the declaration is tiue notwirhifanding this plea.

* SecoNpLy, Iris not allidged that the newsy was fotk upan
ticket or crodity on that it was not pad down at thae e when i
was loft 5 for i fuch cafes ondy the contra™sv are vodde Maw by
this way of plaading the defeadant has oot £ mach as brought
hirafelf within the arview of the tatuty, which aweas aad. RUNIHE
deceitruly difnidert,, and oxedfiive ewnanes and thecdone i vt
dave thebensfie of the confoquaniad pas ot e oy which i the
avoidance of the esntract.  Bui tins ftues doss net huader the
plamtitt from his aclion, hecauic he brve o thivd poton, ond ot
coacerned in the gy, may proim’e the payne nt of the meaey
upon a good confrduration.  As if anuin i hove 3 hundred
pounds at one fitting, and give jud oear for e pagmong and a
third perfon promucs the winnper, wr wanderaunn he wul uot
take out exccution within a year, that he will pay the maney,
this is a good promile, and will Find hir, becaute it may have 2
reafonable beginning 5 lor probehi, dhe boler would not plead to
the feire facias, or take amy udvontace of the flatde. Soif AL
win above one hundied pounds of £ and ar the fome time is
indebted to € m the Like fus, aad then both 4 ond A bocone
bound to G for the payinent of the oy i bsa porl bood, ant
not to be woided by the faiore e stee b oy
againtt the acceptor, he mufl row swweer cpon 2 0 Loted con-
tract of his own, aid oot npen i coan o widy odiey 5 ey
evary indotfer uned 1okes dovedy or Pamad et die donondent
in this cafe bas vndrortalen o vav the fan v denesad Gpon o
fubfequent coniact wnad by il Pombly, vy Lo o Chaalsls
mighe hdve ik cnadaioge e the frotate, bot the & fendany cainot
for bis undort e e p Dbt quene to the pannng, s nc her
within the ioment o ievar of the b o,

THirpLY, {1 5 not averedd in e plea, thar the plaindd
Huffey did acocpt the bal dor fouring the payment of the maney
lott at play; and vathout fuch wvermwent it is now within the mean-
ing of the ftatute.

% 7 csntra. Doty To the cyflom of merchants, it need oot be
anfwered, as 1t s e forth i the doclaration s tor thewe s {pecial
matter enoughy which aiters the enftom. It is truzy, there is 2 il
fet forth, which is alicdzed to be drawn aceording 10 ihe cufton of
merchants, but with this impediment, ot it was drawn as a toou-
tity for the payment of moncy “\'/(lm ot play, which bl ought nat 1&2
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Huvsszy  be taken by law ; fo that though the cuftom is admitted, it is

aganf  ayoided by an uct of pasliament.
Jacos.

As to THE SECOND OBJECTION, the plea is, that Facob did
accept the biil for the fum for which it was drawiy, which was
for money wou at play 5 it is @ contract for the payment of fuch
money, which i voud by the flatute,

As to THE THIRD OBJECT1oN, If this fhould not be within
the flarute, becuule 1t s & new wadertaking, then it would he
eaniy cliuved Ly o ons o be bouad for the money lofl ar play,
wluch is a new undertaking for the payment ; and fo the {tatute
would be of very hude ufe,

8. Show. Dixea - FourrTitnyy Asto the exceptiun, that 1w i+ a plea which
©. Thomgfon. - amoun.s (o the geneidd ifiie 3 2 man in many cafes may plead
Jhecial malter to avaud the plaintiff’s achion, thougihrhe might give
it in evidnce upon the gencral iffee 5 as in debt upon a bond
e againft a ;o cown i, fae may plead cowrtuie, or give it in evi-
. dence wpen ren off focdum. The law here pleaded s confiftent
vath the altion brought againt the defendant, which he has confefled,
but busa'lo ihewed fpecial moatter to avaid it. It cannot be denied,
butthat it the aclion had been brouzht againdt my Lord Ghandois,
b Bac. Abr. 62. the drawer, upon the 1efutw ot “facob 10 pay ity my lord might have
tahen advantage of the flatute, which is an argument that the
defendant thail alfo take the fame advantage, becaufe his new con-
traél ftands upon the former confideration, and it is but a farther
fecurity for the fume money loft at play ; and his acceptance of the
Carth. 356.  bill is an exprefs promife to pay it.  Now this gaming muit be
erther upon tickor for ready money ; butit is plain it could not be
for ready money, for thea the lofer wouid not have drawn this bill
for the payment of it,

Whereupon judyment was given for the defendant {a).

(a) See now the g. Ann.c. 14.

. Cafe 87. Willon againft Howard.

A declaration in HERTFORD, EDWARDUS WILSON anuper de willa

trefpals for tak- 0 wit, } SANCTI ALBAN! in com. pred. innbolder,

ing four loadsof 500 fuit ad refponden. Jonannt Howarp de placito quare
wheat, with a . . £ . . - 1,

S tinardo. i et armis, c. domum ipfius ¥ Jouannis Howarp apud villam

: SANCTI ALBANI preed. fregit et intravit et bona et catallu fua ad

“ [ 178 ) walentiam decem librariom adtanc et ibidem nuper inveat. cepit et

afportavit ¢t alia cnormia ei intulit ad greve dammwn ipfins

OHANNIS HOWARD et contra pacem domini regis nuncy, e,

Et unde ident JoHANNES per JoHANNEM LEIGH altorn. fuum que-

ritur giod EpwARDUS WILSON wiccfimo feptimo die Ocisbris an-

no regni domini regis nunc, &e. vi et arnus, . domum ip-

fius JouanNis Howarp apud villam SANCTI ALBANY pred.,

Jregit et intravit ¢t bona et catalla fuq VIDELICET viginti modiss,

ANGLICE
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ANGLICE «four londs,” tritici ipfins Jorrannis Wire-~ al
valentiam, (0. adbunc ot ihidem super [Loent, Pt et ajpciovit
totam tranfordffionem precd. a pre ity wicofiv - stz ai Colives
anno regni dicti domini rogis [utimo | onradicty wfypee decivvin
Septinpianin diens Novembris tuac proe. fequen. divrfis dichus ot oiaons
CONTINUANDO ¢t alia enovntia ei iitnlit ad greve dapunion ijys s
Jouannis HowARD of contra pecony, & ale dicit guod diter 13-
rat. off ot damzim Labet ad vulontiom vigingd Lbraram ot e
producit fectany S

o

Wilfon crainft Toward.

RESPASS for taking four loads of wheat, with a contiiuamnda

for a whale month,  There was judgment in the ¢onumon

pleas by nrl diit, aud a wnit of error brought : and the ercors
alligned were,

FirsT, That the words < wiginti madics tritii, ANGLICE
 four loads of wheat,” arc infiniible, for 2eodiy ngniiies o bifiedy

and it is not potlible to make four loads of twenty buthels.
To which it was anfwered,

First, The ANGLICE is void, and then the wiginti modios
tritici may be well underftood.

Seconbpry, It was objected, that the ticfpafs is for breaking the
plaintiff’s houfe, with a continnandy totam tranfgreffionen tor a
month ; which cannot be, for a man muflt have fome tme 1o

reft.

To which it was anfwered, that the continnands fhews the taking
was not all ai thelunc ting, hike the Gl rue Yrar-Book (a),
where trefpafs was brought for taking s oodsy 2e o two load, of
wheat, with a continnandy diverfis dichvs ot oicihusy from fich aday
to fuch a day; and held good : for a trelpals may *
taking fuch a quantity of nonds which cawnor Le removed neone
day, and therefore the continnands is to thew hove 1z was done (4),
Belides, where a continuuade is not will Tudy and cnove da-
mages given, it thall be intended for that only which can hove a
continuance (¢).

1 1
o Car? g

.

And fo was the opinion of THE CourT in this cifey {oi the
taking the coinislaid to be on fucha day contanranis & avfo i flentom
pred. ftlom thai day to fuch u day, which s intiiots, and fo
damages couid nov be given for thiat 5 and a contintie o cay b lad
gnoad fratiioncnt dorius oy well as pedivas amsic..ao Bt of that
it was doubted ; for il ic hod been continuansy &aufrs Joonem
prad. gencrally, it had beon wen enough 5 bul it as ftim tran)-
greffionem, which cannou be for breaiing a hoafe.
5. Com, Dig. ¢ Pleader” (3. M. 10.).
Ra;. 396.

(a) Ycar Yook 21, Hew 6. pl 43 2
# Roll. Abr. 549.

(#) =.Mrd.2535. 6.Mod. 38. 2.54lk 638,
(c) Ylv, 126,
There

Seur

WiLsowr¥
agmf ’3

Howags,

Cafc 88. ’

In tefpafs fon
vig.ti modios fris
ter, ANGLICE
Jo.ds o
wheat, the 4n.
glcoflll be ree
1-<hed,

Cro. Jac 120,
2 Ron. Al 2§4
1. Sid. 187,

7. Lev. 336.
Skmn. 42. 641,

Pide 1. Sid. 319,
1 Lev, 210,
6. Mod. 33.
2. Salk. 638,

Trefpfs for
brcakiyg the

1 Luntift *s houfe
and taking  his
o, with g
¢ ortinuando to-
¢ tan. tranfgref-
¢ furem for a
¢ uonthy™ i
good.

*
(1791

2. Roll Abr. -

S+ 549-

1. ud. 339,253,

224.

1. Vent. 264.

Salk. 639.

Comb. 193.377

427. A

3. Mod. 110,

8 Mod. go.

1oudo 31, 0 Vant 363 224 249, 1 Leve 220,
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wfpafs or tak-  There was ANOTHER OBJECTIGN, wiz. that the defendant
"32583“"“ "l:'“," bona et catalle adtunc et ibidem nuper invent: copity &e. which
andferelar y cannot be at one and the fume time.

PR}

% found, js not
#rgoncous. To whih it was mifwered, that ths word nuper relates only to
the time ofdec sz, but the tune 1> not matenal, for he can give

inevidence but an Laking,

T're juacn v was alionel.

7. Cak 8g. The ¥in oo’ 7 Commitnns and Another.

An indément Y 43 L1 o0 2.0 20« The cncdhwardens and overfers, or
Bes aganttcoer - Ctuch of Gera ws thall nar be ot by fidkness or other juft
'::2.—:::: :‘v"z"\; “ eacule, to be Howed by two 1uibices of the RO fhail, within
dhe time limied & foun days aft v che cod of thae vevy and afior wther overfeers
by g3 £ ozt noanated, make and yield up oo two uitices of the peacce
&d guare. “ gue and ped cct acennnesof oil fums efmony by them received,
S.C g salh  oor rated and refled and ot eceved, &eapon pain that evary
187. “ one of them thall fohac twenty Mitongs 5 which may be levied
"S.L.Comb. 274 « by dittrefs by wa tut of two juitices 5 and indefedt of fuch
:n;i’k?f;& “« di‘h".‘{\' two guthicos iy comimit bunor tiem  to the common
g0, « ganl of the ¢y, ther o reaan wathout bl or mainprize
2 3alk. 5a5. until paviment of the iwd e aad mresazes.”’—And by the
s fourth fection 1t s coacted, « Tha two jathices fhall and may
:.lg;‘j“gfg 96 « commit to the 1':uag puton ¢v st vene of the kid churchwardens and
 Indictmere < overfeers which thall 1efwe o accouat, theie to remain without
(E.). ¢ bal or mainprize untd e haic mad: a teue account, and fatif-
2. Conft’s Lotr, ¢ fied and paid fo much as upon the fiud account fhall be remain-
« ing in his hands (2.7

~

~

(¢

~

g 6
'er. Rep.246. | | o, .
* I'HE DEFENDANT. vere indiéled at the {eflions, for that they

being chofen overicers of the poor of the panith of Lyan for the

: year 1693, and having taken upon them that office, they, ef uterque
eorwm, did collect and recetve feveral fums of money for the reliet of
the poor, and did refufe to account within four days after the end of
the faid ycar, and, after other ove tfecrs were nomunated, to give an |
account to two juftices of the peace of the fums by them reccived,
and to deliver over the fame to the new overleersy but converted it
to their own ufe, and did ufe other fraudulent practices to deceive
the poor, &c. contra formam flatutt, &e. N

T his indi@®ment was removed into the court of king’s bench by
certiorari ; and the exceptions tu it were,

FirsT, That an indiCtment will not lie for this offence ; for
it is grounded on an act of parliament, which appoints the over-
fecrs to account, and provides a punithment for refuling, wviz.
to be committed by two juftices of the peace “ till they account,

(a) By 17. Geo 2. c.7. ¢ Theover- ¢ be verified on oath ;‘and if they do.not
& feers fhail, within fourtcen days after ¢ account as the act direéts, two juftices
¢ other overfeers are appointed, deliver €€ may commit them to the common
€ their accounts to fadoverieers, aud ¢ gaol unul they fhall account and pay

¢ pay the balance, which aceounts tiall 66 the balance.”
R ’ l « and
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L]
« ¥ and pay what remains in their hands, there to renuiin without
« hail.” So that this being an offence made by a puaenlar fla
tute, which was not fo ai common law, and dirritiny how the
oflend.. fhall be punithed, that muft be the remedy, snd no other
can be purtued.

Tue Court. The overfeers are required by the 43.
c. 2. f. 2. to accennty and their refufel 1s a contanypt of the
which they may beindicked @ and as to that, there is no ditle
when a thing 1s enjzined and when 1t1s probibited by o flatiies
for when it 1> prohibited, the party fhall vt only have ho. uction
for the injury done, butthe offender thall bs punitied acthe Lin s
fuit for the contempt of his law. It is truey, two jutlices of peace

PR
againft A

. y

Commings &

AND
ANOTHER.

have power to commit the overferrs refuling to account, which is a

proper mczns to come at the right ; but it does not fatisty the king
for the contemp (a).

SeconpLy, If anindi¢tment will not lie for this oFence as fot
forth, it will not for the otber fraudulent prachices mentioned in i,
becaufe it is tbo general (4). And fo it has been adjudged in like

afie, viz. Where a man was indicted for e s o comumon mifdaer (¢ ),
it was held void without laying fome particular offence.

THIRDLY, It is faid, that “being overleers of the parifh of
« Lynn they did collect feveral fums, &c.3” but they have laid no
wenue where the money was collected, neither is 1t mentioned what
fums were received.

As to THE ODJECTION, that the indiclment does not fet forth,
what {ums were colleted, it is not material, for the otfence is for
not accounting.

Fourtrry, Two are indi&ted 5 and it is faid, «© thae the

« et yteirque corwm did yeceive money, which they had not hrought
¢« toaccount.”  ‘This is hikewife voud for the uncetanmey, bocaufe
the 2t of one is not the oit of the othier 5 o5 wheon §wr were
inditted foi ufing a trade coutra formam (loiutr (d), Griag forth,
« that they ot wtergne eormm” did ufe the trade, o was grathed
for this reafon, for the uling of une cannot be ihe uiing of the
other (¢).

* Trg Court. Though it be true, that two cannot be indicted
for rcfuling w become apprentices, beeoufs the fervies of one canuot
be the ferviee o che othe y yet two may be indietid tor wchear (),

Cand for feveral ochier offence:.

LIEI0UY LMY .

(a) The Comtd ~Lredujon this pont
of thevafey 5. O 3. oalks 13705 b faid,
that are inciétoicnt at fetfions feeins to be
witlun the ftaute, & Co Conh 373,
Ard the Cowt hias retuted on moeton to
quafb an indichnent aganil overicers for
not paying over money to their fugcegloss.
Rex v, kang, 2, Sua, 1268,

(”) Sce Rex =z Mafon, 2. T Rep.
531,
(c) 2. Roll. Abr, 79

(d) 2. Rull. Abr. 8y,

() Salk. 382 2 ST s, 221,
Stia. 623, 2. Ld. Ray 235,

(f) Sce Benficld o Savnders, 7 Burr,
9%0. 5 Rexw, Youn,, 3. TenaRey g8

Liutkton

prafhics
general

An gndi@tment,*
tor  fraudulent;. -

s tog; 5

Indi&tment
aganft overfeers -
for not account-
ing, need not
ftatc how much
money was cole
leéted.

Carth. 256.

An  indiCtinens
againtt  over-
SEF <, charging -
thet 1nry and’
cach of them ve=
coived  money
without  bring-"
g it toaccounty
15 good,

-

i
5
*[18c]
2. Roll, Ab. 81,
2 Hawh. P. C.;'.
ch.25. f. 8g. *
Fitzg. 56.




A2

Hilary Term, 7. Will. 3. InB. R, .
Cafe go. Littleton againft Cole.

Adeclarationfor A N ACTION ON THE CASE was brought for negligently kcepir:ig‘
b

negligently his fire, by reafon whereof the plamtiff’s houfe was burne
keeping a ¢, )y parietibus, in partitionibus fencflris, in operibus ferrariis,

b hich tl Ly .
pl);;n:g:: \oufe. CF 0YRANERYS cjufdem domis.

was burned, And upon demurrer this exception was taken to the declaration ¢

wviz.inparut.bur . , .
,m,,,aﬁbu;, > That it was too general and uncertain, for damages could not be
vamentisy Ge. is given for the walls and ornaments of thehoufe ; as where trefpafs

* good. was brought for taking diverfa genera apparatuwm (a), or trover
Ante, 87. for goods cum aliis implementis et neceffariis (b, not thewing what
Poft. 324. they are, and was held ill after a verdict, for the Court cannot

. Co. 113. give judgment for fuch uncertain parcels (. ).
777,
:&Elz 7 Tt was argued for the plaintiff; that the action i~d been well
Show 310.  Drought without the widelicet, for the enumerating the particulars
4. Mud. g. was but matter of aggravation and inference ; and this being an

SKin. 142« 5 8on wherein damages are to be recovered, they may be divided,

b. 306. . . cy L. L.
g_"&m%ig_ and the plaintift ought to recover for that which is well laid in the

& Pleader”  declaration, and that is, for negligently kecping his fire (d).

3.P.3.). .. .

(.73 The plaintiff had judgment.
(a) Allen, g. ¢ any perfon in whofe houfe or chamber
() Cio. Ehz. 817. € any fire thall acudentally begia, or any
() Salifbury v Proctor, Poft 324 ¢ rccompence be made by fuch perfon

(d) By 6. Am.c. 31.0 6 ¢ Noachon, ¢ for any damage fuffcred o1 occationed
¢ fuit, or procefs whatfoever fhall be  ¢¢ thereby.*
#5 had, maintained, or profecuted aganft

EASTER
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The Eighth of William the Third,
IN

The King’s Bench.

Sir John Holt, Kut. Chief Yufice.

Sir Themas Rokeby, Kut.
Sir John Turton, Knt, Fuflices.
Sir Samuel Eyre, Kunt.

Sir Thomas Trevor, Knt. Attorncv General,
John Hawles, E/g. Solicitor General.

——
*[ 182 ]
* Chamberline againft Harvey. .Cate gr.
Mickaclmas Term, 7. WWill. 3. Rill. 123,

Lonnon, 2 RE it remembcered, that on 7Pedncfday next after Countintrefpata’
to wite > three wecks of Suint Michael in this fame for ancgro flave.
Term, before the lord the king at J#ytminfler came Filloughby 5.¢ 3. Ld.
Chamberline, Efg. by Godfrey I!’oodward his attornzy, and brought Ray. 129.
here into the court of the faid lord the king then there his certain
bill againft Robert Harvey, Efy. in cuftody of the marfhal, &c.
of a plea of trefpafs ; and there are pledges of profecuting, to wit,
Fohn Dee and Richard Roe; which faid bill follows in thefe
words, to wit, Londom, to wit, Willoughby Chamberline, Efg.
complains of Rebert Harvey, Efg. in cuftoly of the marfhal of
the Ma fbalfea of the lord the king, being before the king himfelfy
for thatathe faid Robert, on the firft duy of September, in the year
of Qur Lord 1695, with force and arms, onc¢ negro of him the
faid William, of the price of one hundred pounds of lawful money
of England, at London, 2forcfaid, to wit, in the parith of the
bleffed Mary of the Arches in the ward of Cheape, took and led
away from him, and then and there detained and kept poffeflion of
the negro aforcuid from the faid firft day of September until the
exhibiting of this bill, fo that he the faid /Zilloughty totally was
without,
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without, and loft the ufe and benefit of the fuid nearo for the
whole time aforefsidy and other wrongs to the faid Willonghby
then and there didy againil the peace of the faid Jord the now king,
to the damage of him the faid 7% lushby, of one hundred and
fifty pounds, and thercupon he brings fuit, &c.

And the faid Rebert, by Robert Stonc his attorney, comes and
defends the force and injury wheny &c. and faith, that he is not
thereof guilty in manner and form as the faid /¥illonghby above
compluins againft him; and of this he puts himfelf upon the
country, and the fuid WValloughly thereupon likewife: therefore
let o juty thereupon come before the lord the king at Woflminfler
on T [Hday next after che morrow of A4 8-uls; and who ncither,
&c. to recopnize, &c. becaute as welly &c. The fame day is
given to the partes afor fud there, &e. Alterwards the procefs
thercupon is contiaued between the purtios aforefaid in the plea
aforetnd, by the jury being refpited thereupon between them,
betore the lord the king st A2%fmigler untild Tharfday nexe after
fifteen days of Saint Martin, unleis the lord the king’s trufty and
well-beloved Fain Iolty Kuignt, CL'of “fujtice of the lord the
king, affigired to held pleas in the conte of the faid lord the king
himfelf, fh:ll before comne en iV edncfday next after fifteen days of
Saint ilatin at Guildball, Londony by form of the ftatute, for
want of jurers; & At which duy, before the lord the king at
17 efimongies cometh the faid 77 iidonsbby by his faid atrorney, and
the fud Chief *fuftice before whom, &c. hath {ent here his record
before himn had in thefe words @ Afterward, on the day and at the
place within contained, before Fobn Hoit, Kuight, Chicf Fuftice
of the laid the king, affigned to hold pleas in the court of the
14id locd the king before the king himnfelf, come as well the
within-aaticd 2 dloxg hby Chamiber liney Efy. as the within-written
Robert Harvey, Efg. by their attornies within contained; and
the jurors of the jury, whereof mention is within made, being
called, ccitain of them, to wit, Thomas Sericole, Richard Martin,.
Samuel Stoncy Benjamin [lody fony Feremiah Barratt,and Nathaniel
Spinlowv, came, and are fworn upon that jury; and becaufc the
reft of the jurors of the fame jury did not appear, therefore others
of the by-flanders, by the fherifts of London aforefaid, being chofen
to this, at the requett of the faid /¥illeughby Chambe, tiney, and b
the command of the chicf juftice aforefaid newly appointed, whole
names are affiled in the pw 2l within written, according to the
form of the ftatute in fuch cafc made and provided ; and the jurors
fo newly appointed, to wit, Thomas Pooly Richard Nartin, Tho=
mas Ward, ‘Jobn 1 atfon, Philip Brewjler, and Richard Channcey,
being called likewife come, who being chofen, tricd, and fworn
to fpeak the truth concerning the matter therein contained, to-
gether with the other jurors aforefaid before impanclled and
{fworn, fay upon their oath, that one Edward Chamberline, long

- Bpecial verdi®. hefore the within-written time when, &c. was feifed of a certain

plantation in the ifland of Barbadocs in the /1l Tudies, in parts
) beyond
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beyond the feas in his demelne as of fee, and of certain negro
flaves, being flaves belonging and appertaiming to the fime plan-
tation; and the aforefaid negro flave, lony betore the within-
written time wheny &c. was born within the ifland aforefud of
negro pareats, flaves belonging and appertaining o the fame
plantation; and that long befaic the within-written time whes,
Scc. to wity on the twenty-ninth day of L7500 In the year of our
Lord 1668, by one Hilas [V ilicis by, aepety wovertior, counent
and aflembly, being the r prefentauves of that iland in that
behalf lawfully authorized and commifioned at the iidand afere.
faid, it was enalted in theic S.welifh words following, Berbades,

An a& declaring the negro {laves of this iffand to be real citares
Whereas a very confiderdle part of the wealth of thic siland
conlifts in our neyro flaves, without whofe labour and forvies we
fhall be utterly anable to man.ge our plantations fere, therdbe
relieving our wants, and bringing that corfidersbic mcieote <.
revenue which this place aftords to hrs majfty’s coifirs, as it
here as in Knglaud; and whereas {ome Lov-tuits have rilen, zed
other great inconveniencies have tollowed, where it ers porien
dying inteflate have left thuir right and intereft of their negro
flaves to be by law difput-d between their heirt, exccutors, und
adminiftrators, wheiemn the vatous judgments and affeéhions of
feveral couits or jurcrs have fometimes tound for one, and at
other times for the other; for a full remedy o thefe 1nconvenivne.es,
and to the intent that the heirs and widow who dliim dower iy
not have bare lands without negroes to manure the fanic, and ol
that the condition, right, and intereft of negroes to ull other cuis
and purpofes may be fully known and dctermined, the deputy

governors, councily and atl:mbly, being wiling that sl ambigw
tics herein fthould be rernoved, and the faw in tis cafe be deckired
and put in a cortainty, have ordained and cndted by the deputy
governor, councily and afiemldy, and by the suthonty of the
fame, that from and afrer publicauon hereof, all negro flaves, in
all courts of judicature and other places wathin this ifland, {hall
be held, taken, and adjudzed, to be ettates 1eal, and not chattels,
and fhall defcend unto the heir or widow of any perfeir dyiny,
"according to the manner and cuiflom of Lusds of imheritanc: held
in fee-fimple; provided always, that no perfon felling or 2licnating
any of his or her negroes, 15 hereby held or obliged to caufe fuch
ale or alienation to be mrolled, as is accuflomed to be done and

required by the laws of this iflund, as in all other real cthates; any
ufage, cuftom, or law, to the cenoery notwsthftining.  Pro-
vided this a&, or any-thing therein contaned, tnall not be taken
and deemed to extend unto any merchant, facicr, or agent, bring-
ing ncgro flaves to this iflnd, and havirg the conlignments of any
flaves under them, but tnat in all . refpects they, their exccutors,
alminiftrators, or aftigns, may hold, potiefs, and enjoy, fuch flaves
or negroes in fuch condinen as they might have done before the
making of this act, untl tale of fuch flave or flaves hath been made
in the tlland, as by that 2t more tuliy appears.  And that the faid
Eduwerd
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Edward Chambe-line, long bcfore +hz faid time when, &c. at the
ifland aforcfaid dicd teifed of his like etbate, of and in the plantation
and negro flaves aforefaid thereunto belonging; by and after whofe
death, one third part of the plantation and negro flaves aforefaid,
whercof the negro in the declaration aforefaid mentioned was one,
defcended to Mary, the widow and reli&k of the faid Edward
Chamberliney in the name of her dower, by the laws of the ifland
aforefaid; and the reverfion of the [id third part defcended to
the faid Flliam Chamberline, as the ton and heir of the faid
Edward; and being fo feiled, the faid Aary afterwards, and long
before the time when, &c. took for her hulband one John Witham,
Knt. by which the faid fohn Withan was {eifed i 1ight of his
faid wiic of one third part of the plantation and negro flaves for
the term of the hfe of s faid wite; and the fud Yobn I¥itham
being fo feifed, the within-named i gro, a true nati», long before
the wwithin-written time when, &c. to wit, in the thirty-fixth
year of dwe reign off Charles the Sccond, lue king of England,
biounht withw this kingdom of Englard, 2nd afterwards, the faid
negro flave above-mentiened remained in the fervice of him the
faid Fobr within this kingdom of  Evzlard for the fpace of divers
years, from that time and before the faid time when, &c. accor-
ding to the rites of the church of England, but without the
knowledge or confent of the faid 7Filloughby Chamberline, there
was baptized; and that the fud Jfehu Witham aftcrwards, and
after the death of his faid wite, but fong before the faid time when,
&c. within this kingdom of England abfolutely put the f1id negro
flave cut of his fervice; and alfo alterwards, and beforc the faid
time when, &c. the faid negro flave ferved other fubje@s of this
kinodom of England, and at the within-written time when, &,
within this kingdom of England, was retained in the a%tual fervice
of the {ud Robert Haruvey, to take of the faid Rohere Harvey
according to the rate of fix pounds by the year for his wages in
that bchalf: but whether upon the whole matter aforefaid, by
the jury aforcfaid in form aforefaid found, the faid Rotert Harvey
be guilty of the trefpafs within fpecified or not, the jurors afore-
faid are wholly ignorant, and pray the advice of the Court here
concerning the premufes 5 and if upon the whole matter aforefaid,
by the jury aforefaid in form aforefaid found, it fhall feem to the
Juftices and the Court here that the faid Robert I{arvey be guilty
of that trefpafs, then the faid jurors fay upon their oath, that the
faid Robert Harvey is guilty of the trefpafs afortfaid, as the faid
Willougbby Chamberline within complains againft him; and they
affefs the damages of him the faid /#illoughby, by occafion of the
trefpafs aforefaid, befides his cofts and charges, to fifty pounds ;
and for his cofts and charges three fhillings and four-pence ; and
if upon the whole matter aforefaid, by the jury aforefaid in form
aforcfaid found, it fhall feem to the fame Juitices here that the
1aid Robert Harvey be not guilty of the trefpafs aforefaid, then
they the faid jurors fay upon their oath, that the faid Robers
dlarvey is not yuilty of the trelpafs aforefaid, as he the faid Robert

. hath
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As to THE FirsT, Though ths word < flave’” has but a very
harth found in a free and chriftian country, yet perfect bondage
has been allowed in fuch places. ‘The power which naturally
arifes to the lord over fuch bondmen or flaves, is by reafon of hig
fupplying them with food and raiment during their lives, as a
recorapence for their labour: fuch is the ufage of the ifland of
Barbaidses.  The jury have found a law there, which makes
thefe flaves part of the real eftate, and this negro was born of
negro parents there. Now the children of fuch parents are
flaves as well as they. So it was amongft THE Romans; where
both parents were uliens, the children were fo too. This ordi-
nance made in Barbadses, being fubjeét to the crown of England,
has the fume force there as an a& of parliament has here. Now
if this had been the cale of @ villein here, the jury iwve found
enough to make him regardant to a manor; in which, b)f the law
of this land, the lord had fo abfolute a property, that if he were
taken away, the party detaining him gained no property in him
for then the writ de nativs habendo muft be brought againft him,
but it is only direted to the fheriff to take him wherever he may
be found, &c. Anachion of trover will not lie, except where the
plaintiff has « property in the thing demanded. Now it cannot
be denied but that trover will lie for a negro; for fo was the cafe
Buttsv. Penny. 1tis true, there is no judgment entered in that cafc;
that may be the fault of the attorney in not bringing in THE
POSTEA (a). :

SeEconpLy, Nothing here found amounts to a manumiflion or
enfranchifement.  * Manuinifiion is defined by Littletori (b) to be,
when the lord makes a deed to his villein to enfranchife him, this
is one kind of manumitlion ; the other is, when the lord does fome
a&t which, in judyment of law, amounts to make his villein free,
as by making a feoffinent in fee to him, and delivering feifin accor-
dingly, &c. It is true, hc may have feveral temporary privileges
whereby he may be cxempted from the feifin of the lord, as
entering into religion, &c. but can in no cafe be enfranchifed but
wherc the lord is an actor; and even in fuch cafe, if the lord him-
felf had enfranchifed him by decd, cum totd fequeld fud procrcatd
ei procreandd, this was not 2 fufficient manumiflion of fuch chil-
dren which he had before the execution of the deed without fpe-
cial words, becaufe they were villeins in pofleflion at that time (¢).
But here is nothing of the lord’s confent found in this verdict;
but the contrary. Then the bringing of him inte Kngland b
Sir Jobn Witham will not make him free, becaufe he was a trel)—'
pafler “in fo doing; for he ought not to have removed him from
the plantation to which he was regardant. If, therefore, taking
him from the plantation was fortious, then the finding that he
continued in his fervice, and that he was afterwards turned away,

(a) Trinity Term, g.Car. 2. 2. Lev. (¢) Co. Lit. 137.7 Year Book, 5. Hen. 7.
301. 3. Keb. 785, ‘ pl. 14.a, Bro. Abr. ¢ Villenage,™ pl. 26.
(4) Lit. fe&. 204.
' will
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will not asount to a l‘lii')lll‘nll“\' . Fhe chet queflion then is,
“Whether baptifm without tlic v ate -1 ihe D rd will amount to a
manumifiion? Now it a4 bare contonr, awath ey ether wtof
the Jord, wiil not be fuliciont o m e bis 1o Sez, fo a5 to
diveft hnmfc fof thet proporty which ne had inlam, then d for ticrs,
what the w:/llein dovs waiont the condo © of the Jord; cannnot ac-
quire amanwndion, Lhatabue cor fent alone s not 1:ficient,
appears by my Lord (ohs Commentary on Lett/ton (1), and the
authoritics there eited 1 the t wargin, that it & neif repardant toa
manor marty a freeman wtheut the licenfe of the lord, who after-
wards makes a feoffinent of the manor, and then hor hutband dics,
the lord fhall {01 have #e e fy and not the feotlee.  If baptifm
thould be agcounted a monutarhion, 1 syould very much endanger
the trade of the plaatawiors, winch cannot be erred on without
the help and Libour of thege flaves s for the p. ifons are bound to
baptize them as won & mc; can oive 2 recionable account of the
chrifttan fuch; and i1 toe woulkd meke tham freey then few
would be flaves,

] {t

CHAMEZRe
LINF
ng.rw_,'f

Harvay.

* v was AnGUED on /e other Lo That itis againil the law of * [ 189]

nature for one man to be o flave ta -U'Otxu.l- Lt s true, that a man
may lofe hus liberty by a particulas Law of his country, or by
being taken in war, for there he owes s bfe to thole who pre-
ferve him 5 or where W man voluntarily fells lumff for fuftenance,
or '1llmom 5 but no tuch thivg 1s found 1w this verdicty and nothmw
thall be pufumc\l but what 1s 1 favour of liberty.  Itis by the
confhitution f/‘ nations, and not by the fese of nature, that the
ficedom of nmankind has been turne d wto ﬂ.wc*) thus {ays
BrACTON (L), Fivnt ctiemn for o iivei Pandlos caplivitate de jure
gortion, But our laws are called Lilertet s dnglic, becaufe
they mahe men frees and 1ln:r<-ﬁu'c cven i the time of villenage
here, the Jord bad not fuch an abfolute property over his flave,
but that 1 fome cats that very flave might have au action againft
his lord 3 as an appeal tor the death ot his father: fo where the
Jordwas indebted to the teftator of ki~ osdle ';.',l\" mizhtbring anaction
agaiil him as cxccutor fo emzhy Lo meds have had an al\pcolof
rape, being ravithed by bor Inni( ). I floverv in Barbadees and
w.ileraze here were the fune fort of fervitude, the plaintift may
b t.0od of this neRto as a e e grafs, ot as regacdant to the
pintation ; for there were bt two forts of willeins hctc, cither 2
g1¢5, or regardant 1o paticnln manors. Now this cannot be g
vLeIn rrw.u/unt to the plontation, for th(.n the platutiff and his
anceftors muft be feifed of this #egro and his anceflors time out
ot the memory of man, which could not be, becaufe Barbadoes was
acqired to THE ENG LI within time of memory 3 and he cannot
be a willen in grofs, becaufe it is found that he was born of
payents belonging to the plantation (). But if the plaintiff have

(a) Co.Lit 136. b. (. Littleton’s Tenures, fe&. 18y, 150, -

(8) Bra bK. 1. cap. 6. () Littleton's Tenures, 181, 182,

N 2 any
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any property in this #egro, he muit either have an abfolute or a
qualificd property in him at the tir e of the trefpals fuppoled to be
committed. e could net nave an abfolutz or general property,
becaufe by MAGNA CHART A, md TE LAWS m rwc;i.»\'l), no
man can have iach a property over another.  And if he had only
a qualificd property, then an ¢tion of tiefpafs will not lie, but an
allion per quad jer vitinm amijit.

* Buc if the plaintift had any right to the fervitude of this negro,
that right is now divefied by his commy into Lnsland; tor the
ordmanc'- vade in Burbadocs thall not e him fo regnrzlult to
the plantation therey as to 2o to the hu'r, becaule that is only
tex lociy andadapted to that prrucular place (as the law of Stur-
zarics in Cor mw//\, and extends only to that « ey, o lone as
he is occupied in fervice on tuat plantiton; and Fne he bronoht
into ancther country wheie t.ai Tow ies no flect , that amounts
to a nianumiflion, {o that the bonon o hivo e Eurlasd -

charees iim ot all frvitude o0 bvnd Ay Lll)((‘l Ny bcmg turacd
out of the fervice of his m. fter, and ot Howed “fuftenance by
him : for foed and clo, lthm“_ A1 L oo recoimpenee for Crvitude.
Borhoy gpuradaceerding G the rre of e Civren, he is
the-Cly noade o chmthun, od chimiboniry is inconhilont with
Tovrys Andtas vas alloweod evan g the emie wien the popith
roneron was eff ki appuas by Ledetir ca for i thdfe
dvs, i e/l had ont doiro e iony and wa sofuited; as
tl.('V } ;

Aldd g diclord cootd ot flise by ond t geafon there
movaa vy becanls he was de d ;n faw, end if tie: loed meoht take
hin cut of his cloiffer, thon i could not Jive accondizg o Lis
rehgion, The ke realen m‘./ now be ven for bapiifia bung
mcorporated into the law: of the land; o the dates whecl atile
thrreby cannot be performed in a flute of frvit wey toe baphlin
mult be & manunnflion. [ hat fuch duties coutot Le P amed
1s plaiiy, for the porfons baptizad are 1o be cosnrned by the do-
cefan when they can give an account < tien fuitd b and e n-
joined by feveral acts of p:uh,)"unt to Coma o Chureh:oand it
cannot be an ()b_’(g-_:un of any wei, hoto f:y, that though e was
baptized, yt it was not by the condent of the lor &5 becaufe he is
enjoincd by the lew.  But if the lord have {11 an abfolute pro-
purty over him, then he might fead bim far cnough from the per-
formance of thofe duliLS, e, wuto Turdey, or any oiher country
of infidcds, wiicre they neither can or wiil be fuffered to excrede
the chruftian religron. Lhe law i 1o caretul of the liberties of
men undér its pretction, that the king i1, wiho Las {o great
a right to the duty and fervice of his (ubj~Cts, cannot fend any-one
out of England againit vis wili to ferve m any other place, even
in his own dominic: a5y for thrs, my Lokp Cokr fays, would be
pordere pnhmm(b) and therefore the lord could not fend a
villein * 1 grofs out of the kingdom, becaulc the king had a right

(1) St 202, 2.Hawk.P.C, c. 33.
(¢) 2. intt. 46, 1. Bl Cum 137,

13
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in him.  Thusitisalf>in the cafe of epprentices, who, though  Cramzez

they voluntorily fubmiz theanfilves to ferve their maflers for a '—”";’

. - . TR,
certain numbcr of years, v.t t! ot be f..'nt out of the king- =790
dom, thauoh it be o v n ~and in his fervice,

unlefs it be the agreoment, or e o tre of the anprenticefhip is
fuch (). Captivestahen iavw e ol the nett flavith dearee
of fervitude, «nd howe to gote e bjcfted bave thereby
the higheft right in them, bocinie 1tas Toviul not only to difpole
of them at the™ pleefure, but even to 7 ay themy o Dor it s
obferved amons b #7 Toibsy dhat thiey do et eake Aves nf thofe
of their own relicien, thew o worcn inwar sadifa ¢ hl titian be
fo taken, yet if he rencmee Geiile 0 aad tara dlohametas,
he therehy obtains his froedoay (2 And o it be a cuitom
allowed am ongtt infidels, thea b i in s enntban nation, us
this 15, thould Be an mmmediite - pivanciateneat o them, wand they
thould thereby acquire the priv fcues and ymmunuies eojoyed by
thofe of the Tame rehgion, and be intied to THE LAWS OF
Frorann.

Trirpry, This altion will not lic for taling a man pr.-fii
eentum librar wme—X 1rsr, Becaufe it is not found that cither the
widow or the hair wae i poheflion of this plantation and negro
flaves at the ume of the achion brought; for if this negro be part
of the real eftate, then Sir Folu 1D itham was o ddicifor by biing -
ing him into Knugland, and a ditfcifee cannot Lave za ation of
trefpafs tefore a re-entry, becaufe the frecheld is in the diffei-
for (¢). SEconpLY, 'Ihc vagrancy of a villeiny or a neifey 15 the
fault of the lord; and thercfore, in the feventh year of Rechard
the Secondy it was held, that it a flranger maury feen nerfe, not
knowing ta what lord fhe belonged, he is not a trefpafier (4),
which is this very cafc in point.

Adjournatur.

Afterwards, in Hilary Term, judgment was given for the Carth. 396,
defendant, that the bil] fhall abute; for Tar CourT were of
opinion, tlmt no ation of trefp‘.fs would he for the taking away
a man generally, but that there might bea i+ <ol altion of tfpals
for taking his lervant, per guod fervitin.: okt it

(a) Coventry =». Woodall, Hob. 151, (¢} = Rejt Alw z-q,
1. Brownl. pl 67. (d) Fazo b ¢ par Vpl 210,
(¢) Molloy de Jure Manitimo, 355.

Roberts azaifi Withered. Cafe 93.
MipbpLrsEy, } NCIS FOBTRTS, who fues as well 4, sal, 233,
to wit. fnr th» loca tie e as dor LonfUE i tha,

behalf, comp]ams of Thewe, 1T whered, b s n tie cuftody of the
marfhal of the Marfhalfea of the fad jord the Ling, before the
N 3 Kivg
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king hinifCIf, of a plea that he render to the fuid lord the *king, and
to him the faid Fr.ncis, thirty fix baircls of olive oils, containing
in the whole thirteen tuns of clive cils aforefald, of the value of
feventy pousnds, and alfo fizty-ninz pipes of wine, containing in
the whole thirty-five tuns of wine aforefaid, of the value of one
thoufand anl forty pounds, which fiom the faid lord the king and
the aforcfaid Francis he unjuitly detains; for that, to wit, that
whereas after the firfl day of A»ril, in the year of Our Lord one
thoufand fix hundred and fixty-feven, to wit, between the ninc-
teenth day of Septembery in the yerr of Qur Lord one thoufand fix
bundred and ninety-foury and the day of exhibiting this bill, to
wit, on the tenth day of Ay i/ aforefud, goods were imported by
the aforefaid 7hamas 1itheredy and by him ha and poflefled, and
to his own proper ufe converted, and depofited n a certain fhip
or veflcl called TE STrLLA, at Genoay in parts beyond the feas,
in this realm of England, to wity at Ratclijfey in the county of
Middlejex aforcfaid, withinthe port of Landon, the fame fhip or
veflel called Srrrra notbeing, at the time of impoiting the goods
aforefaid, a thip or velldl truly and without fraud belonging to the
people of Eugland, Ircland, Faiesy or the town of Beiwick upon
Tweed, or either of them, as the owner and proprictor thereof,
and whereof the mafter and three-fourths of the mariners at leaft
were Lluglifhs and the atoretad fhip or veflel not being a foreign
fhip or vefie] of the built of Geroay a place of which the faid goods
were the growth, production, or manufalture, or of fuch port
where the fud poods could only bey, o1 were moft ufually firlt
fhipped for tranfportation, and whercof the mafter and three-
fourths of the mariners at lealt were of the fame coumry or
place; againft the form of the thatute in fuch cafe made and pro-
vided : by reafon whereof, and alfo by force of the ftatute afore-
faid, the goods aforcfaid, and cvery parcel thereof, have becomey
and are forfeited ; and thereupon an aion hath accrued to the
faid lord the king, and to him the fad I ancisy who fues as well,
&c. to require and have of tie faid Thomas, for the fud lord thé
king and himfclf, the aforefaid goods in form aforefaid forfeited.

Neverthelefs, the aforcfad Thomas, although often requefted, &ec,

the afore(aid goods in form atorefiid forfeited to the faid lord the
king and the faid Franas, who fues as well, &c. hath not yes
delvered, but the aforcfaid goods to the faid lord the king and the
faid Frarcis, who fucs as welly &c. hath hitherto refufed to deliver,
and ftill refufes to deliver, and unjuflly detains. By reafon
whereof the faid Francis, who fucs as well, &c. fays, that he
has received injury, and is damnified to the value of two thoufand
pounds ; and thercfore he brings fuit, &c.

Roberty
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# Roberts agafnft Withered.

AN #&ion of detinue was brought for goods forfeited by virtue
of the ftatute 12. Car. 2. c. 18. intituled, * An at for cn-
& couraging and increafing of fhipping and navigation,” in the
eighth paragraph whereof it is enatted, amongft other things,
“ That no olive-oily or wines, fhall; from and after the firft day
< of April, in the year 1667, be imported into England, Ireland,
% Wales, or town of Bertwick upon Tweed, in any fhip or fhips,
« veflel or veflels whatfoever, but in fuch as do truly, and without
“ fraud, belong to the people thereof, or of fome of them, as the
“ true owners and proprictors thereof, and whereof the mafter and
¢ thrée-fourths of the marin rs at leaft are Englifh, except only
t fuch foreign fhips and veflels as are of the built of that country
¢ or placc of which the faid goods are the growth, produétion, or
“ manufatture refpe&ively, or cf fuch port where the faid goods
¢t can only be, or moft ufuallyare, firft fhipped for t-anfportation,
¢ and whereof the mafter and three-fourths of the mariners at
< leaft are of the faid country or place, under the penalty and for-
& feiture of thip and goods; one moicty to his majcity, and the
¢ other moicty to him or them that fhall inform, feize, or fue for
4 the fame in any court of record.”

Upon non detinet pleaded, there was a verdict for the plaintiff.

And nbw it was moved in arreft of judgment,
detinue will not lie except where the defendant comes by the goods
either by delivering or by finding, and where the plaintiff” has an
antecedent right, neither of which is this cafe ; and itis not enough
to fay, that the ftatute vefts a property in him who firft fues for
the forfeiture, becaufe, by the exprefs words thercof, the right is
not attached but by feizure or information. Moft of the ftatutes
which give penalties of forfeiture dire@ how they fhall be re-
coveredy feilicet, ¢ by action of debt, bill, plaint, &c.”” but where
a law gives a property “by inforination or feizure” of the goods,
an action of drtinue will not lie till that be done, becaufe it cannot
be a wrongful detainer of that to which the party had no right,

SkconbpLy, If Genea be the place of the growth of the goods,
then the fhipping them there is not an offence within the aét;
and they do not fay, that the goods are not of the growth, pro-
duttiom, or manufaure of Genoa, or that it was not the place
*where they were ufually fhipped at the time of the making of the
a&. The proceedings upon fuch popular ftatutes have ufually
been by way of information: fo was the cafe of Pitcher v.
?mex a); it was an information for importing two bags of fpices
rom Holland, being of the growth of Afia, Africa, or America,
that not being the place where fuch goods were firft moft ufually
fhipped for tranfportaticn, contra formam flatuti; there was a
judgment for the plaintiff; but it was arrefted, becaufe it was not

(@) Mich. Tesm 13. Car. 2. in the exchequer, Hardres, 217.

4 alledged,

*[193]
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Roarrrs alledsed, that the zoods were not of the growth of Hollund ; though
w gt the mfurm.wm dud fet forth, that the .y were of the growth of
ITHERED.  gin, &Gee Now 1t is not m.ltc.rml where fuch goods were ufuall

14, £ ¥
thipped, cither before or fince the making the act; for they ought
to aver, that Genoa was sot the ufud place of ﬂnppmg them at
the time when the aét was made; like the cafe where the king
granted to a bifhop (), that the manor and lands belonging to

his bithoprick fhould be free for ever fiom fuch a foreft; the
bithop could not ciaim any ficedom for any other lands, but fuch

which he had at the tmce of the making the grant,

BUT THOSE W10 AkGULD for the plaintiff; faid, that nothing
remained to be acfivered, uponre udnvr the act and thc dcclaration,
but THE !1nvr QUFsrion, which was, Whether an action of

Comb. 361, detzee would Lic o notin this caf:? And it was iniited, that
itwould; tor as the alt hd given onlv che penalty of one hun-
dred pounds, one moicty to the Kine, the other to him who fhall
fue for the fuve, «id hod not {aid in what action, it will not be
denicd but that A7 would hav s been the proper aftion in fuch,
caf for the wnfori torecover his meitty, There was no dif-
ference between it and Wetzure tor fueh o forfoture; for the
informer had an a tecedent property in neither. But in this cafe
there is a forfeitaie immedivedy veffebin the king and pa ity and
if one m.y hiave an odadon, the odier may alfo fae fa his moiety.
Now it is no arguny nt ) {1y, Lecande i pafons have chofe to
preceed by way Gi Jv/o vt upon fodeitures on penal fhiues,
thereloze en acltion o doraue w.ll ner e for fuch a torferture,

* [ 195 1 T oprove titaluicture was wropled, this cafe wos compared by
THE COURT O « /7 ‘//"'1; » whic i fs ;hpn(\ < an antecedent property,
as much acan o Loit o8 dsivue s it is a ‘u.., that the plainul
muit hve the propeity of €0 zood, i fina at the time when thty
waie taken; but yet e boad ol have « veplecin of the cattle of
his willein beino, diitiain &y thonszh he had no property in them at
the time of tae didues made: for my Lorn Cose (b) was of
opinion, that the Lringin; « i cpleins a Ll‘u.n 1w, and that
the property is ve! fied therely in the plantift. Su by navigating
contrary to me ot the property s uiviied out of the former
owners; and by tins weiion novr bronghe,  is vefted in the plain-

tiff, and thezetore he may biing detinte iox it,

So judgment wos given for the plaintfl' by THE wuoLE COURT
without any further argunient (¢).

(1) The cafe of the Puhop « £ Coven- 2 ¢ 38 by a govenor of a foreign coun-
s try. 2. Roll. Abr. 202, try belen ing to Great Rriteon, the owner
() Co Lit. 345 b, Fitz.N.B. 69 b.  cannut mauntain fypefs agamft the party
(¢) See the caae of Wilkins and others  fere g, although the latter do not proceed
@. Defpard, Hilry 35 Gr2. 3 invluch  to eondeinnations for by the forf iture
it s determined on the authority of the  the pioperty 1s deveiled out of the
gbove cafe, that it a fhp be fernd ar tor- owner. §.Verm Rep. 312,
feited undur te Navigation A& 12. Car,

Woife
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Wolfe againft Davifon.

THE Town oF Nrwcasi12e troN TyNE, ] P E it remem-
to 1wit. i > bered, that

heretofere, to wit, in Eafcr Teran laft pafty before the lord the
king at [ efiminflery carre Tlewy I'l"o."jl', by Thom..s Muthiws his
attorney, and brought into the court o the fuid lord the king
then there, his certain bill againfl Benjamin Davifon merchant,

late fheriff of the town afoicfad, in the cuftody of the marfhal, &c.
of a plea of d.bt; anl there are pledges of prefecuting, to wit,
Fabn Docand Richard Roe; which faid bill follows in thefe words,
to wit: Town oF NewcasrLe uroN T'YnNE. Llenry IPolfe

complains of Beujamin Davifon merchant, late therifl of the town

aforefaid, in the cuftody of the marthal of the Mu1 fhalfea of the

faid lord the king, before the king hixfelfy of a plea that he

render to him one hundred and eight pounds of Taw ful monics of

England, which he owes to and unjuiily detains ficinhime s for

that whereas the faid Herry heretofure, to wity in the e of

Saint Michael, in the fecond year of the reigu of the lord

IZilliam now king, and the lady Afory late queen of Englurd,

in the court of the fud lord the king and Ly tae late cueen,

before HEnky PoLrLrxren, Knicht, and his conpanions, then

juftices of the lord the king and lady the late queeny of the

Lench at /fhmingler, in the county of Afiddic/rx, by the confia

deration of the fame Court, tecoverad ag.iuit one Gos e Pale,

gentleman, by tie name of George 2.7, late of Gatnfead ni the

county of Durbam, gendeman, as well a certun d.bt of ane

hundred and fix pounds, as forty fhillings, vohich o the fame Fove y

TValfe, in the fame court, were adjudyod for the damages which he

had fuftained by occafion of the detai. ez of thatdebt whereof the

faid George was convidled, as by the reco.dand procecdings theve of

in the fud coure of the Ind the king of the bench aforcgend bare,

to wit, at J¥e/tmirfter aforcfiid, 1onaining, mamfcfily epyars s

Thercfore ¥ the aforefaid Gearpe, for that hc came not beiore the

faid juflices of the lotd the vow king and Iady the Iite quean of

the bench, ot I/l_/i//.fir:/'u anr aid, to Gtisfy the Dud ffoery of

the debt and damzges in form wlorciond recovered, wherenpon he

was as aforefiid convi¢ted, was put in the exvioens and was out-

lawed in Lerdon by cocalion thoreef citenwinds, o wit, on Adauday

nextafter the {-aftol St o etha, vingie, i theiecon tuew wbovelad,

at THE Flustinas ofthe Cormmon rleos thenheld i s 10" Uit

HALL of the ery of Larden, at the hut of the fime ieury, was

outlawed, as by the record end proceadings [ the fime autiawry, in

the aforefaid court of the (id ford the now king of the bench

remaining more fuily and muuifeflly appears 1 upon which certain

ourTLAwRY againft the afercfad Gy inform forelaid promul-

gated, the lame Hen ylleye alwerwards, to wit, on the thirteenthday

of Aprilyin the icurth year of the i lovd the king aind lady the late

queen, for the better obtaining of the debt and deunages aforefaid,
fued out of the aferefaid court of the faid ford the king and !:'ulylthc

ate

Cafe 9é.
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Tate queen of the bench, a certain writ of the faid lord the kiqﬁ
amd lady the late queen, of caplus utlagatum againit the aforefaid
Gyorge'to the then therift of the aforefaid town of Newcafile upon
Tyne direfed, by which wiit the fiid lord the king and lady
the late qucen commanded the fame fheriff of the town of New-
caftle aforefaid, upon Tyne aforcfaid, that he fhiould take the afore-
faid George, at the fuit of the fame Henry, as before-mentionsd,
outlawed, whercfoever, in the bailiwick of the fame fheriff; as well
within liberties as without, he might be found, and him fafcly
keep, fo that he might have his body before the juftices of the faid
tord the king and ludy the late queen, at 22/fmnfler, on the mor-
row of the Afcenfion of Qur Lord then next following, to do and
receive what the faine Court of the faid lord the king and lady the
Iate queen fhall confider in that behalf, and diat he have there
that writ; which writ the fame Henry /fPolfe aftcrwards, and
before the return of the fame writ, to wit, on the fourth day of
41ay, in the above-mentioned fourth year of the faid lord the king
and lady the late queen, at the town of Newcaflle upon Tyne afore-
faid, in the county of the fame town, delivered to one Fofeph At-
kinfan, then being fheriff of the town aforefaid, to execute in due
form of law: by virtuc of which ccrtain writ, the aforefaid Fofeph
Atkinfon afterwards, and before the return of the fame writ, to
wit, on the feventh day of May,in the fourth year above-mentionedy
then being fheriff of the town aforefuid, at the fame time, in the
fame county town, took and arrefted the fuid George, and him in
his cuftody, for the debt and damages aforefaid, then and there
had, and him, in the piifon of the faid lord the king and lady the
{ate queen, then detained and kept in cuftody until the going out of
him the faid Fofeph from his office of fheriff of the town afore-
faid.  And the aforefaid George fo in the cuftody of the aforefaid
Jofeph Atkinfony in execution for the debt and damages aforefaid,
in form aforcfaid being, the fame Fofeph Atkinfon afterwards, to
wit, on the thirteenth * day of O¢tober, in the fourth ycar dbove-
mentioned, from his office of theriff of the town aforefaid, 4t the
faid town of Newcaflle npon Tyne, was in due manner removed 3
-and afterwards, to wit, on the fame thirteenth day of October, in
the fourth year above-mentioned, the aforefaid Benjamin, into the
office of fheriff of the fame town, at the town of Newca/tle upon
Tyne aforefaid, was duly cle@ed and appointed. And the aforefaid
Fofeph dtkinfon, in his faid cxit from his office of fheriff of the
town aforefaid, in due manner delivered to the faid Benjamin
Davidjon, and into his cuftody, the aforefaid George in prifon
aforefaid, fo as beforc-mentioned detained in execution for the
debt and damages aforefaid, in form aforefaid, that is to fay, at
the town of Newwcaftle upon Tyne aforefaid; and the fame Ben-
jamin, as fheriff of the town aforcfaid, the aforcfaid George, in
prifon aforefaid, under his cuftody, then and there in execution for
the debt and damages aforefaid, received, had, and detained. And
the faid Gecrge, fo in cuftody of him the faid Benjamin, theriff of
she town afprefaid, as before-mentioned, being in executiog tll'cl)t
(]
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the dcbt and damages aforefaid, in form aforefaid being detained;
the fame Benjamin, afterwardsy to wit, on the twentieth day of
Auguft, in the fifth year of the rcign of the faid lord the king and
lady the late queen, at the town of Neweafile upon Tyne aforefaid
(the fame Benmjamin then being fheriff of the town alorefaid), the
aforefaid Gesrgry from the prifon aforefaid, out of the cuftody of
him the faid Benjamin, permitted to go ot large and efcape where

he would, without the confent and againit the will of the fame:

Henry, and the fame Henry Holfe of the debt and damages afore-
faid, or any part thercof being unfatisfied, whereby an altion hath
accrued to the fame Henry /1170lfe, to have of the aforefaid Benjamin
the agforefaid one hundred and cight pounds; yct the faid Benjamin,
though often required, &c. the aforciiid onc hundred and cight pounds
to the fame Henry I70lfe has not paid, but to pay the fame to him
hath hitherto wholly retfufed, and doth ftill refufe, to the damage of
the faid Henry /7olfe of thirty pounds; and thercupon he brings
fuit, &Co

And now at this day, to wit, on Friday next after the morrow
of the Holy Trinity, in this fame Term, untid which day the faid
Benjamin had leave to imparl to the bill aforefaid, and then to
anfwer, &c. before the lord the king at ¥e/lminfler cometh as
well the faid Henry, by his attorney aforefaid, as the faid Benjamin,
by Nicholas Hardinge his attorncy.  And the faid Benjamin de-
fends the force and injury when, &c. and faith, that he doth not
owe the faid Henry the faid one hundred and cight pounds, nor
any part thereof, in manner and form as the faid Henry above
thereof againft him has declared : and of this he puts himfelf upon
the country: and the faid Heary thereupon likewife, &c.
THEREFORE let a jury thereof come before the lord the king at
Wetminfler on Wednefday next  after three weeks of the Ig-t'o/;
Trinity, and who ncither, &c. to take cognizance, &c. becaufe as
well, &c. The fame day is given to the patties aforefaid there, 8.
AFTERWARDS, the procels between the partics aforefaid 1s there-
upon of the * plea aforefaid continuer!, by refpiting the jury thereof
between them, before the lord the king at /¥e/tminjler, untl I¥ednef-
day next after three weeks of St. Michael thence next following,
unlefs the juftices of the lord the king affigned to take the affizes
in the county of the city of Newcaftle upon Tyne thall before come
on Moxduy the twenty-fecond day of Fuly, at the Guildball of the
city of Newcaftle upon Tyne, in the county of the faid city, by
form of the ftatute, &c. for want of jurors, &c. At wbich day,
before the lord the king at /Feffminfler, came the partics afore-
faid by their faid attornies, and the faid juftices of the ru¢ lord the

Woirg
ng’pyl
Davisox.

*[198]

king, before whom, &c. fent here their record before them had Poftea..

in thefe words, to wit: AFTERWARDS, on thc day and at the
place within contained, before Epwarp Nevre, Anight, onc of
tire juitices of the lord the kfng of his bench, and Joun Tur-
ToN, Knight, one of the barons of the cxchequer of the faid lord
the king, juftices of the faid lord the king aigned to take aflizes
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in and for th= county of the city of Newcaflle upon Tyne,by form of
the ftatute, &c. comes as well the within-named Fleniy 96/ as the
within-written  Benjamin Davidfony, bv their attornies withig
containcd.  And the jurors of the jury, whercof mention is within
made, beinz likewife called, come, who fay upon their oath, that the
aforefaid Hemy recovered againlt the within-named George Daley’
the debt and damages in the declaration of him the faid Henry, as
within written mentioned, in manner and form as by the faid
declaration is fuppofed.  And that the faid George thereupon, at
the fuit and profecution of the faid Henry, was oUTLAWED in
muanner and form as in his declaration -is fpecified 3 and that the
faid Henry thereupon was profecuted by the wiit of cupias utla-
gatum, in the faid declaration mentioned, and the fume to the
within-named Fofeph Atkinfon, fheniit of the city of Newcafle
upon Tyne within-written dehivered, who took and wrefted the
faid George, by virtue of the faid writ, in manncr and form as in
the faid declaration is contained.  And that the fuid theriff of the
aforcfaid city, the faid George in his cullody for and upon that
writ had, and hira in the gaol of the lord the king and late lady
the quecen there dettined and kept in cutody, as by law required 3
and on hi- quitting his otfics of therilt of that town, in due manner
delivered him to the aforefud Benjamin (he bawy Medff of the faid
town, as in the faid declaratic n is cor tuned ), and in his cuftody the
aforetaid Geor gey in prifon aforctaid, fo as wtorfaid detained, by the
caufe aforefud 5 and alfo the faid Benjam:ny as fen#t of the town
aforcfaid, the aforefaid Geor zey in the prion aforcfiid, undes his
cuftody, then and there received, had, and detaned, as by law
requircd.  Andthe faid Grorye, being fo in prifon, under the cuttody
of the faid Benjamin, in form atorefaid letained, the Lid Bewjumin,
being fherift of the town as aforefuidy the fid Geargey from the
prifen aforefaid, out of the cuftcdy of the faid Bewjamin, permitted
to go at lurge where he would, and voluntarily permitted to efcape,
without the command of the faid Heary, he the faid Henry not
being fatisfied of the debt and damages, or any part thereof, as
the faid oy, in s declaration * atorefaid, has et forth.  But
the jurors aforcfaid, upon their oath aforefaid, further fay, that the
aforefaid Henry made no petition other than in the faid decla-
ration of him the faid Henry, to charge the aforelaid George in
exccution for the debt and damages aforefid, by the {aid Henry
againft the aforefuid George in form aforefaid recovered.  And
whether the aforcfiid Georye, fo as aforefaid to the proficution of
the faid Henry, by vittue of the writ of capias utlagatiom afore-
faid, of and upon the judgment aforefaid, fo 1s aforcfaid taken and
arrefted, beyond the vear and a day atter that julgment given,
was'or might be lawfully in execution at the fuit of Henry for the
damages aforcfaid, without any exprefs petition by him the faid
Henry, to charge the faid (reorge in execution in fuch behals, or
not, the faid jurors are wholly ignorant, and therefore pray the
advice of the Court here, &c. And if it thall feem to the Court
here, that the aforcfaid George, fo from profecuting the aforefaid

' Henry,
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Hz'm), by virtue of the writ of capias utlagatum as zforefaid,
was log, dly taken and arrefted after the year and a (!ay after j Judg-
ment aforcfaid, was Jawfully 1eadercd, or might be in cxecution
at the fuit of him the fnd Hevry, for Jus debt and due. 1ees afore-
fuid, withoutany ¢ exprefs petiticn by him the faid Howry, to charge
the Lud George in execution in that bchatf made; theu the jurors
aforefaid fuy, upon their oath wforcefind, that ¢e aforchad Bewjunn
owes the atorefaid 1 oy the within-written one hun fh(\l and cight
pounds, in form as the faid £fonry within thareof haeih dcclau.d
and then they aflihs the damages of him the fud £/ oy by ocea-
fion of the detontion of Lus dth, betides his colls and charges l)y
him laid out about hus fuit in this bohalfy to fix ponee, and for
thofe cofls and cnar zes to forty ﬂx..l.n o Butaf at thell feem o
the Court hae, thar ithe aforddaid Groo ooy fo by preficuneg the
aforcfaid Flenr py by vivwue of the writ of cattas uthigatum afore-
fud o as afordfaid tuhen and artetted Lwoml the year and a d 1y
after _,u\l'rmc.m. atorelaid given, was not I wiully nor might be in
execution at the fuit of Ium the taid Fien, ), for ns debt and
damages aferciaid, without exprels periton by him the fnd Heary
to charge the fai d George in execution in th.u: behalt made; then
theJmors aforetaid, upon then oathr alorefud, fay, that the atore-
faid !?Ln/awz/z does not owe the aturelaid If‘nr) the faid one
hundred and eight pourds, nor any part tiereofy as he the faid
Benjamm wichm, in pleading thereupon, hath alivdged. And be-
caufe the Court of the faid lord the king hare s not yet advifed
whmjudumunr to give of and upon the pn nuf s, a duy is thereof
given to the parties aforefaid until uJy neX after — ey
to hear thar )M“rmu\t of and upon the promfes, for that the
Court of the lord the king hete 1 not yet adviled thereof, &e.

* Wolfe agaiift Davifon,

BT eeainft the fherifl” for an efeape, wherdin the plaintiit

fets torthy that he had obtained a Juageat in the court of
common pleas againlt one Dale for one hundred and fisty pounds
and coﬁs, and the Lad Dale net appearing to fotrfy the tad judg-
ment, was outlawed at the fmit of the pluattly who thercupon
fued forth a cupius utlagatun wgaingt b, directod to the then
SHER!FF OF NEWCASTLE s and that the pluiniit!, before the re-
turn of the faid writ, delivered it tosone Foferh Athinan, then
fherift of the {ad viil, who by virtue thereor “arrefted” the faid
l)ale, and detained bim in prifon for the faid debt and damages ull
the faid téinfon was difcharged from his coffice of fheriff; that the
defendant was afterwards under-therift, and the faid Nale was de-
livered to him in cuftody and m execution for tic fuid debt and
damages ; and that afterwurds he fuffered him to cicape, the faid

debt not being paid.
S.C. Comb. 373- S.C. 1.Sulk. 319. 5.Co 88, Rg. Cro. Eliz. 706, 707. Cro. Jac.

810.895. 1. Leor.263. 7.Sid. 380. Pott. 413. 416. Moor, 641. Fitz3. 265.
3- Com. Dig. ¢ Licape,” (B. 1.) (c.) 2. Bac. Abr. 235. 3. Bac. Abr. 761.

Tue

Worryg

dglll’l’ﬂ
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THE jury, upon nil debet pleaded, find a fpecial verdi®, that
the plaintift had obtained a judgment againtt the faid Dale for the
faid debt and damages: they find the outlawry and the capius ut<
lagatusiy und the arreft upon it and that the faid Dale was in tha
cuftady of the def ndant, then SHERIFF oF NEWCASTLE; and that
he voluntarily futtcred him to efcape, the faid debt not being paid .
T'hea they make a fpecial conclufion, that if Dale, fo taken a year
and a day aftev the faid judgment 1ccovered againft him, could be
in exceution for the faid debr and damages, without any exprefs
prayer to charge lum in cultody, then they find for the plaintifi,&c.

It was ARGUFD for the plaintiff, that when a man is out-
lawed atter judgment, the capias utlagatum 1o the proper procefs,
and then the plaintift is at the end of his {fuit (@) 3 2nd therefore
there can be no default in him for not continuing his procefs {o
as to have the prifoner brought into court, and then upon prayer
of the defendant to be committed in exccution at his fuit. But
admitting there were any laches in the plaintiff, or difcontinuing
the procefs, yet if the party be in execution upon a capias utlaga-
tum aftcr judgment, he is in execution at the fuit of the plaiatiff,
if he pleafe (4) ; for though the outlawry be in the king’s name,
yet it is at the fuit of the party and for his bencfit : and the therift
muft take notice of the * law, that he has him in cuﬁody for that

urpofe “ wade convittus ¢ft”’y for thefe are the words in the writ,

f the defendant promile” to pay a debt in confidcration of for-
bearance to profecute a capias ntlagatum, this is good in law (),
which proves that an outlawry is at the fuit of the paity ; for fuch
a promife would be void to ftay any procefs at the fuit of the king.
In the Fifth Repait (d) there is a cafe in point: Layten brought
an a@tion of debt againft 7/ %alwyn and had judgment, and then he
was outlawed, and taken upoun the capias utlagatum, and efcaped 3
whereupen the action was brought againft Garnon the fheriff ; and
it was refolved (¢ ), that at common law, if there be an outlawry
after judgment in debt, and the party is taken upon the capias,
there is an end of the plaintift®s {uit, and if no laches be in him in
continuing his procefs, he fhall be in exccution at his fuit if he
will ; for it i~ but reafouable, that if the king fhall have a benefit
at the fuit of the paity, that the party fhall have a benefit at a
fuit of the king. This cafe was adjudged in Michaelnias Term,
in the forticth year of the queen @ and thrce years afierwards, in
the fame Term, PorrAay and JENNER, Fuflicesy feemed to be
of another opinion in an 2¢tion of debt brought againft an admi-
nittrator upon a judgment had againt the intcitate ( ), where the
defendant pleaded, that the inteftate was outlawed after the judg-

(a) Poft, 2:2. (d) s. Co.

) 1.5%d.2%. Ye'v. 19. Cro. ¥Fliz. (¢) Gainon’s Cafe, 6. Co. 88. Cro.
6:. 7cv Sso. hrdp 7. Moor, 567.  Elz. 707. 1. Roll. Abr. 810. 895. Moor,
Hob 57 315, 556

(-, Jeniawrges, Tarly, Cre El 2. gog. (f) Staw . Cutteris, Cro. Eliz. 850.

Moor, pl. 317.
ment,
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ment, and taken upon the capias, and died in‘prifon ; and upon ~ Worxs
demurrer to the plea thofe Two jypcEs held, that he was not 4=
in execution at the fuit of the  laintiff without his exprefs prayer, = **'*™
and the Court award it : but GAwDY, Fufice, was of a contrary

opinion in that cafe.  And according to his opinjon and the refo-

lution in Garncn’s Cafe there have been fubfequent judgments in

this very point, that when the party is taken upon the capias ut-

lagatum he fhall be in exccution for the plaintiff if he will, al-

though his body was ncver brought into court (a). This cafe

came in queftion again in yhis court in Afichaelnas Term, in the

twentieth year of King Charles tlie Second. It was debt upon an

efcape (»), wherein the piaintiff declared, that he recovered a
judgment in the thirteenth year of that king, that the party was

outlawed the fifteenth, and taken upon the cupias the cighteenth

year of the fame king, and efcaped; but he had not declared that

he was in cuftody, and prayed to be fo at his {uit, without which

his imprifonment upon the ¢apias did not make him in execution at

his fuit ; for it may be he was not * contented with that, but in- * [ 202 ]
tended to have another execution than his body. But the judg-

ment in this cafe is not reported; only the opinion of Pornam

and FENNER, Juflices, is there cited, that he fhall be in execution

at the fuit of the party until he difclaim it. If the party be takén

upon a capias pro fine, he thall not be in exccution after a year

and a day at the fuit of the party without prayer (¢). But there

is a difference between that and this cafe () ; for here it appears

by verdict that the plaintiff fued out the capias for the recovery of

his debt, and it appears plainly that he intended to have the body

of the party in cuftody.

THOSE WHO ARGUED on the other fide, admnitted, that if the
efcape had been within the year after he was taken by the capias,
the plaintiff fhould have an ation of debt againft the therift for
an efcape ; and the reafon is, becaufe within the year the plaintiff
might have brought a capias ad fatisfacicndum againft him, and
charged him in cuftody, but after the year he hath lapfed his time,
and is driven to a feire fucias, and thercfore he thall not be then
in execution at his fuit without continuing the procefs; he is in
at the {uit of the king to anfwer the contempt of his laws (e}, and
fo it would have appcared if the fheriff had 1eturned a cepr corpus
upon the capias utlagatum ; therefore fomething muft appear upon
record, to make him in execution at the fuit of the party. When
the defendant is taken upon the.capias utlagatum, there is an end
of the party’s fuit as to any other procefs to be fued by him ( f),
for he cannot have a fcire facius or any other procefs upon that
judgment : and fo it was at common law, if there had been any
Ray of procefs after the year and day; therefore it ought to be

(a) Moor ©, Reyncll, Biidg 6. Cro. (d) Cro. Jac. s45. 620. 657.
Jac. 619.  Latch. 200, (¢) Dalton, 214.
- (4) Buckland . Kclland, 1. Sid. 3%0. (A Ame, 201

() Budgman, - .
éntinucd.
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continued. Tt is affirmed, that he is in execution of the party
nolens volews. It s true the fheriff is bound to keep his prifoners
in cuftody, but not under equal p. ‘.zlti(’s; for in fome cafes an
2étion on the cafe only will lie againft him for an cfcape, and
fometimes an action of debt, where thc plaintiff vali recover both
his dobe and damages: but here an action on the cuf: only will lie
ooanft the theriff. The refclution in Garnsn’s Cafe will not
ome up to this; for the words are, If the d:fendant be taken
upon the cupi.is uﬂanatnm at the king’s fuit, no laches being in the
piaintiit in ‘contiqui ¢, his proceds, bie thouid be in ex-cution for
the * pliiaa™ if he would ; it is not Taid with 1 prayer or without
proyers e i(u( rois the year and day mantioned there. N(itherjb
taw cafe Ly Brvdeman (a) an “hth(»ul" f.r the plintff; for that
va- an aétion of the caf brought ag: unl‘ the friff for an efcape
¢t tae party tilen upon a capi: Ill'/tl“{.’."/} 1y which i, an argument
that they weei the Jaw to be otherwife at that tine; fcx if the pri-
foner hud ooonin exccedon at the fuit of the m,t\ and cfcaped,
they wourd hwve breught wn adlion of deitty 2 u.ld not an altion on
the eafe. The like a¢uen on the cuie was brought againft the
fivntld of London for an cleape by Froft (b), where the defendant
was in cuftody upon a capias utlogatum fued aficr a year; and
there it was agiedd, that e could not be in execution at the fuit
cf ihe puty wit' out prayer @ but becaufe he was difcharged from
his impr lfvmmcnt, witheut finding furcties to fatisfy the plaintiff
accardivg to the fhawate (), the plamnﬂ wis prejudiced thereby,
and thercfeie an adtion o the cafe would lie aganft the fheriff.

But 11 Court weie of opinion, that it was in vain for the
plaintff to fue out an outlawry 1f he had no bencfit thm.by when
the party was taken upon thic capias without ceatinuing the pro-
cus () for to what purpsiz fhould he take out '1/41;3 facias
after Jud nnenty when the pasty cannot be found and nothing can

be done upon it?
Theiefore JupeMENT was given for the plainti.

() Bride. 6. 7. () 5. Flawg ocoosa
) Tiatt’s Caily 5.Co. 8g. 1 Leon. (d) Cro, Lliz. 706  Gib, C.P. 17%

2063-

The King agoinft Cranteild.

“Hs defendant was indiced at the feffions held for the borough

of Hatfield for {peaking thcﬁ, words, “ T'he mayor and alder-

“ men of Hetfield are a pacl of as great villains as any who rob

“ upon the highway, 2ad we will take away their charter.”  Ile
was found guzity of fpciking the worls.

It was moved in arrcft of judgment, and feveral exceptions

taken :
Firsr, This being tried at a £-flions ¢f a pariicular borough;

thc) fheuld have fhewad whet ax.ori 7y they had to held the fef
fions,
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. fions, beilig in 3 private place, either by prefctiption or charter, T““ 5’!’,{’? “’,’,‘f

ich was omitted, - CraNfuwn, -
- . Dy L4t

_ SEconpLY, The words are not inditable, for they are of heat Toay of a cara:’
and paffion, for which the defendant ought to be bound to his good Forarion that:the .
behaviour, but not indicted. * In Eafter Term, in the twenty- ot o and al. -
firft year of King Churles the Secawd (a)y une Bin;{?nd was indicted « vfﬂ:,];:’-?r:. .
in this court tor thefe words fpoken by him of the juftices of the not inditubie,
peace: ¢ None of the juftices of the peace underftand the flatutes unlefs applied to
« of excife, exccept fuch a one” [naming him], “and truly he

them in the ex-
«_does neither well underftand them, nor moft of the parliament- “Sution of their

¢ men who made them:” and this indi¢tment was quathed.

Hob.202. Moor, 819. 2. Keb. 494. 594.
2. ‘T'erm Rep. 199,

t24. 1. Hawk. P.C. c. 21. { 13.

1. Mod. 3. z.Vent. 16. 2. Satk.

THIRDLY, It is fuid, Juratores pro domino rege prafentant, it
fMould have beeri pro domina rege ¢t burgo pradict. prafeutant (b).

(2) %ent. 16. 2. Keb. 494.

(4) It is faid, S. C. 12, Mod. 8. that
the defendant having flipped rhe time of
moving in arreft of judgment, prayed
that he might fubmit to a fmall fine ; and
that the Court, not being fatisfied that the
words were indifable, becaufe no con-
tempt of Government, they fined the de-
fendant fixpence. See alfo Rex w. Bur-

ford, 1. Vent. 16. Anonymous, r. Vent,
10. Wrightfon’sCafe, 1. Salk. 698. Reg.
v. Soley, 1. Salk. 698. Recg. v. Langley,
6. Mod. 124. Rex v, Legatley, 1.FHawk,
P.C. ch.z1. { 13.; but Rex . Baker,
1. Mod. 35. feems contra. And NoTe,
that now a motion may be made in arreft
of judgment on an indictment at any time
before judgment pronounced.

The King againft The Inhabitants of Lifley.

cffices.

§.C.12 Mod. 98
698. 6. Mod,

~

Ind.&ment.

Cafe 98,

AN ORDER of fettlement was made by two juftices of peace 1f the parith of
to remove one LElizabeth Sinkwell, late of Lifley, fingle- A procureafes .
woman, and #illiam her fon, to the parith of Morton- Hampflead;
in which order the caufe afligned was, becaufe that, by fraud and
collufion of the parith of Lifley, [he was delivered of the faid baftard

child in the parifh of Morton.

FirsT, It was objected againit this order to quafh it, becaufe
it did not appear that the mother was laft legally fettled in the
parith of Lifley, or that the was a parifhioner there at the timc the
was delivered at Morton : they only faid, « Elizabeth Sinkwell, late
t of Lifley, fingle-woman;’" which is but adefcription of the perfon

and an addition of the place, and
fhe was an inhabitant there, or that the child was f:ttled there. notquath angtm *

got a fufficient allegation that

Now it appears by the order, that the child was born at Morten,

and the birth primd facie makes a fettlement in- that place,

thing appeating in the order to make him an inhabitant elfewhere;

male parifhioner *

to be delivered
of a baftard
child in the pae

%

nithof B, anor- *
der of removal -

muft ftate that
the was a pa-
rithioner of the.
panth of 4. as:
the time fhe was
delivered ; but:

the Court wilf:

der for thue des

o

'

s

\

N0 fe€t s yearsafs.
teris was nade. .;

et

and they cannot fend him back to a place where he never was. ‘:“';’ul"fm i .
' . - 344
As to THIS OBJECTION, it was anfwered, that the order recites 535 A

her to be % late of the parith of Lifley, fingle-woman ;* which is a

Blackerby's Cas’

o

>, . . i o fes, pogm
fufficient taking notige that fhe was an iuhabitant of that parith. nd. :;;_,, -4
Salk. 121. Comb. 285, 1.Bac.Abr. gaga- ¢

"Vor. V. 0] SEcoNDLY, Y.
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7 %}"n ~ Seconpry, The reafon of the removal is too general, vig:
W

Vot g
SO

A fhe was delivered ai Morton by fraud and collufion of the fparilh
g %% of Lifley, ‘ ) R
I Ienasrrayrs : ,
i TerLfitzy.  As to THIS ORJECTION, it was faid, that the juftices are not
LT 20, ] bound to thew a rcafon why they make fuch an order to * remove
M 205 4 her; and therefore if they atlign a caufe uncertainly, that thall not
. quath an order. ’ ‘

THe Courr inclined, that fhe ought to be alledged to be a
¢ legal inhabitant in the parifh of Lifley;”” but would not quath the
order, becaufe it was nine years fince 1t was made, viz. ever fince
October 1691.

+ Cafe gog. Stanford againft Chamberlaine.

Judgment inthe E]EC'I’MEN'I‘ tricd at the affizes, and a verdi¢t for the
¢omt of King's plaintiff'y the judgment ought not to be figned till the rules
berich cannot be e gut, which will be in four days after THE POSTEA retuzned,

figned unul f2: . . . -
d,f;e ,;:t‘:,;l f:h: which happencd, in this cafe, to be the fixth of May.

;:::nff ™% The plaintiff got his judgment figned on the very d?’, but it
’ was not executed till after the fixth day; {o that the defendant

S.C. 3. Salk, 25. ¢ 1 .« N . . ) N !
Stiles, 442. had time enough to bring a writ of erior, or move any thing in

1. Sid. 36, arrcft of judgment.
:;.;; 17x7. Yet rHE CourT heldy that the figning the judgment was ir-
. ‘Dig. regulary it being before the duy allowed by the rules of the court;

8§ Com. Dig. ¢ A C
"4 Pleader,”  and though it was taken out afterwards, that was not material.

S. . .
..(y.'BtZr.)z 130. Therefore the judgment was fet afide, and the party had refti-
' tution («)., .

(a) See 2. Lilly P R, 423. Turner v, Bamnefby, 1. Salk. 259. Doe v. Cope'land,'
2. Term Rep. 7l 0.

s

‘.

" Cale 100. Stephens agaiaft Squire.

i a perfon pro- A\N AcTION was brought againft Sguire, an attorney, and fuwe’
‘goife to pay a LX b for appearing for the phintift without a warrant. The
fvm‘ ﬁa:::“lﬁ caufe was carricd down to be triedat the affizes ; and the defenidant”
_which de and promifad, thzt in confidgration the plaintiff would not grofecute
“wpber are inte- the altion, that he would pay tgn pounds and cofts of fuit.

i} “;Q;';fa',’fﬂf And now an altion was brought againft the.defendant upon
mhkb:not this promife. ' co
ipadyséd intoy .

Wpitng. The queftion was, Whether this wes a void promife by the .
#4).Comb. 162. ftatute 29. Cai. 2. ¢. 3. of Frauds, being made in behalf of ano’
iemb. 2. ther, and not in writing ? which flatute enacts, ¢ that no ation
A Sulie28.  « fhall be brought to charge the defendant upon any fpecial pro«

‘Fitzg. 202..
#. Wilf, gq. Bull N.P.aSr. 4. Bum. 183S. Effpinaffe, 1c0. 2. Tém Rep. 3.

¢ m:fe



( INDICTMENT againft, the defendant, fetting forth, that there To hiré A

,-:.‘p

mt"rerm, SAWHL g m&m&% R
“Fomyfe. 10 u\fw for the debt, default, or mifcarriage of another Sng y
:3@“ Mn, unlefs:it be n writing,” s

But rHE CourT were of opinion, that this cannot be faid o - -
“be a promife for another perfon, but for his own debt, and there-

fore not withinthis ftatute (a).
’
(;r] Sce Read v. Nath, 1. Wilf, 305. Fith ». Hutchinfon, 2. Wilf. 94. Wdhams
%, Leaper, 3 Bnrr 1586.

. *[206]
* Richards againff Hill. " Cafe 101.”

‘N acTIoN oN THE cask for diverting a water-courfe, in A pfcfcnptlu
which the plaintiff declared, that he was feifed of A WATER- for 2 watere *
MILL to him and his heirs, /a lmdum confuctudinem decanatiis de :: T’ mm
Wolyerhampton, and fo prefcribed for a water-courfe, &c. and which the plains
that the defendant, intending to deprive him of the profit of the uff was feifed
faid mill; did divert the w.mr ab antiquo rmgu / w, per quod he * accoling ta

could not molare fo fauft. Therc was a verdict for the plamtlﬂ' . 5’1; d‘e';ﬁn";y :;

It was moved in arreft of judgment, for that a copyholder can-  fuchaplace;®
not prefcribe in @ gue ¢ffate, and the Court could not take notice ™ €004

. of any other cftate the plaintiff had by this declaration : he thould 1. sid. 298,

have left out fecundum confuctudinem decanatiis ; for, How can he 1. Lev. 19073

Ww ? 3. Lev. 133.+-
be fo feifed without fhewing what that cuftem was ? arth 85 176,

This objection was over-ruled by THE CeurtT; for if the N.Lutw.2q.
plaintiff was feifed of an eftate in Borough Englifh, that had been * ;‘;Ldsa’s' »
a cuftomary eftate, becaufe he has it by the cuftom of the manor, ¥ g v 464. ¢
and in fuch he may prefcribe. i

. . . . Onzdechuﬁoﬁ;
Seconpry, He does not fay, that he diverted the wager from for diverting '8

the milly but «from its ancient courfe, per quod, &'c.” a water-courfe;

from amill, an infenfible Fér guod may be rejetted ; for as the a&ion implies a tore, it is furpluﬁ;!
S.C, 1. Ld. Ray. 103, Lord Ray. 274. 293. 2. Wilfl 313. !

TairpLY, The matter of his dumages is laid infenfibly; for
the git of the action is, that he had a ml" out of which he had

rofit by grinding : now the word molare is infenfible, and  there
is a proper word for grinding.

Ir WAS HELD, as to the Third Obje&tion, that the word
“ molare” being infenfible, no damages could be given for ity
and that the declaration had been good, if that part of it had been
lﬂft OLt‘

So the plaintiff had his judgment. ' .

The King againfi Cowper. Cafe 183

was 2 war with LEWIs the French King : that during the con- for the pd
tinuance of that war the defendant hired a boat for twenty guineas, .mﬁ‘:;

king's enemics, {s indi€table at common law, as mifpryish of #r

02 Jaify



-."r."tfzo7 ]

- YeeKile  faljs, malitioft, et proditori¢ toaflift the king’s * ehemies ; that the

v

W’

1. Hale P, C.
871,

3. Hawle. P C.

ig'za. f. 59.

2. Hawk. P. C,

& 25 £ 145
r,sf [ 208 ]
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N

boat fo hired was brought to the fhore il order to embark hirh

and cthers, where he was taken. “I'his matter was all fourld by

verdiét.

It wAs MOVED in arrefl of judyment, that this was not an of-.
fence at common iaw; for then any aét which fhews an intention
to do an urlawful thing will be a fault, as if a man hire a houfe
with an intention to fet up an unlawful trade («). If the faét it«
fclf do not import any malicious defign, then the finding of the
jury will not alter the nature of it(4).  If then there is nothing
in this indidtment which favours of an offence at common law,
there is nothing prohibited by any ftatute; for an intention to do
an unlawful aét is no crime by either law.  In this cafe it is not
fo much as faid that the defendant cndeavoured to go beyond fea
without the king’s licence.

To wHICH it was arfweredy that it is a crime to hire a boat
to aflift the king’s enemies with an open and manifeft attempt, by
vifible alls, fo to do {c). As if a man prepare a plate of the
breadth of the broad feal, and by fome plain act it fhould appear
that he defigned to have counterfeited it, and is taken before his
defign was brought to perfection, although this do not amount to
bigh treafon. yet it is a mijdemeanor. It is an innocent act to
lie in a hedge; but if it be with an intention to attempt the gucem
confort, and that appear, it is a high crime. An intention to fight
a ducl is a mifdemeanor, and punifhable by fine and imprifon-
ment; and therefore if a challenge be fent to another, though the
parties never fight, yct both he who fent and he who carried the
challenge are punifhable () ; according to the rule which is men-
tioned by my Lorp Coke (¢), «“ Quando aliquid probibetur, pro=
< hibetur et omne per quod devenitur ad illud.”  “I'he knowledge
and concealment of treafon is mifprifion thereof, which is punifhed
by imprifonment during hfe, and torfiting of the goods and pra-
fits of lands during life ( /) : now fince the law inflicts fo high a

punifhment upon the concealing a treafon, it cannot be a queftion -

but the bare intention to €ommit fo high a crime is punithable
likewife at common law. * It is no argument to fay, that becaufe
the defendant is not guiity of the higheft offence, therefore he is
guilty of none, for there are gradations in law which vary the
offences of men, and proportion their punifhments to their crimes,

Curia. Theveryintentionto cemmittreafonis regarded inlaw;
and any preparation to afliit the king’s enemies is a prejudice to
the public, and thercefore an offence at common law. Our a&ions

(a) (d) See the Cafe of Dascy v. Robinfon,
() 2. Show. =. 1. Keble, 694. and Darcy w. Collins, 2.
(¢) See Lod Prefion’s Cife, 4. State  Sid. 186, : '

Tuide, qu6. Feita's Crown Law, (<) 3. Inft. 232,
156 () 1 Hale P.C. 374. 652. 708,

arg

w
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gre governed by intentions, as qualificd by them ; fo that in divers Txz Kﬁ;&«%

gafes the intention makes the act more or lefs cruninak c:ffﬁ‘ .
‘Whereupon the judgment was affirmed, and the defehdant fined Lev. 1a6. l

-one hundred marks, and committed nll pad. 1. el 34

2. Hawk. P.C. ch.25. [ 18. ¢. 65. £ 1. 1. Hak, 229. $9 5:73. £12. §61. 8. Mod. ga.

1. 5.4, 230,

Keat againft Barker. Cife 103,

AN ACTION was brought againft the defendant for fix vears a ,;:a:nrxn'.ﬁw'a-
wages due to the plaintift for his fulary, being a fleward. 2 ftn 7. 8
There was a verdict for the plaintiff at the aflizcs in Berdfhire, Snnt difetime

. or bo  gonfuimy
and only feven pounds damages given. aver verdt, .g

It was moved to difcontinue the altion, and that the poflea he night 4
might not be brought in. <ommon fw,

Sed non allocatur ; for after a general verdic? the Court will pot ?ok&cl;;‘ :

fuffer the plaintiff to difcontinue his ation: it has heen allowed Hur. 36.
after a ﬁu-:ial verdidl, and an argument at bar{z); fo likewife Haod 152, -
after a joining in demurrer, but not afiur arguing fuch demur- Surt-87.
rer (b). But the ftatute 2. Hen. 4. c. 7. ordains, * that after =~ - 7o

. . e PO P .. 1.Bac Abr. gag.
¢ verdict a plaintiff fhall not be nonfuit ;" which was otherwife 5 gic Abe. 685
at commoan law, for if he did not like his damages he might be o

nonfuit,

(#) Earl of Oxford v. Waterham, Cre.  on fpecial circumftance and payment of
Car. 575. cofts the Court wul permit 4 difconti- .
(4) Lord Howard’s Cafe, 1. Sid. 84. nuance after demurrerangued.  Junes «.
Robinfon ¢, Banbrough, 2. Sid. 113. But  Pope, 1. Sid. 305. 8. C. 1. Saund. 37.

The King againf The Inhabitants of Hafwell. Cafe 104‘;‘

) THE STATUTE I4. Car. 2. ¢ 12. enacts, < That upon the anorderof “'.
« complaint of the churchwardens and overfeers of the pooy dens fipefieg

<« to any jufticc of the peace, within forty’days after any perfon 4n order of twp
« cometh to fettle himf¢lf in a tencment under the yearly value of jutlices 13 ook
¢ ten pounds, that two juftices of peace, Dusrum unus, of that f_\rf“,z"‘:;tg:
¢ divifion where fuch perion is likely to be cihargeable to the pa- gah i for thig
€ riih, by warrant may remove him to thc pari‘h wh.c he was deta. e
« [aft legally fettled. PROVIDED, if he thivk hunflf a-gricved s.c. 2.sak47a.
« by the judgment of the two juftices, then he may appia to we Polk. 396, 426y,
« % pext quarter-feflions, who are required to do jultice according \ ﬁ
« to the merits of the cafe.” [ 209 A

L

Two juftices, by warrant under their hands and feals, removed ppee, (63.." %
a poor man from the par fh of /Feking to Hafwe!l; thereupon aa von.'sgs.“,gﬂ
appeal is brought, and the feflions order was, ¢ that the warrant of Al
« the two juftices fhould be ficperfeded, and that the pasty thould
& be carried back to /7sking.”

Which order being removed by certiorari, exception was taken
to it that the juftices in their ‘g-uions had no power to ﬁlpcrf;::
’ 3 .

4
il

e
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‘ “'ﬁ‘lﬁ Rixe  the warrant made by the two juftices, becaufe they had nhY{" .

g'i}!ﬁg'::ﬂ power to gua/b or affirm it; and the werd © fuperfrdeas™ tspro

*er HAC\VA:L.:,S perly applicable to procefs befors judgment, and not to thé judg-

* Vides Salk ment itfelf: as it a man be in cuitocy upon a writy und then cong.

475477, 43?' a ¢ fuperfedeas” to the writy the priloner 15 thereby difcharged.

. 2:}:’;‘ 459-L Tue Courr were of opinion, that ¢ fuperfedeas]” was not a

: N MW hroper word in this cafe, but weuld not qualh the order; but re-
prop: ) q

" and Equity,103.
: WIS ferred the matter to Tk JUDGE OF ASsjzkh.
od

5 Cafe 105, Stokes ageinft Oliver.

3f the wouchce in ‘N TRIT oF ERROR was brought to reveric 2 common recovery,
3 common reco- and a fire facias againt the tertenants, wio sre fummoned

very be a fome ) R e o 2 —in
covert, and under A0 appear, and the fhenft has returned, that there 13 no other

agey and appear tenants.

by attorney, h-
ﬁyead of ;,’:;uch_ The error affigned was, that the vouchee was a _feme couert and

ingin perfn, or under age, and appeared by attorney.

by guardian, . . .
,THE RECO- If the had vouched i perjan, or by guardian, fuch a recovery

¥rryis errone- fhould not be reverfed for error after full age ; becaufe a guardian
?::;;:‘::‘;:eyrh“ is made by the Court, who will not admit of_any onc but fuch
- full age; but a who fhall' be anfwerable for the lefs that the infant may fultaing
fire facuas, ac. DUt @n attorniy is made by the party, and an infant may 1ot have
cording to re  difcyction enough to choofe an attorney who will be faithful to
profticeof the  him (g), ‘I’herefore the appearing by attorney, and fuffering a
g;;";’e "‘;“.:“: 11 Fecovery, it fhall, be reverfed for the fame after the party comes
_the nrretenanms ©f 280 becaufe it fhall be tried by the country, Whether the
*[ 210 ] warrant of attorncy was made when under age, or not (4)2
Hob. 197, Neither can the hufband, though of full age, make an attorney
Cro. Car. 3¢7. for himfelf and wife under age, to bind the inheritance of the
5, Roll. Abr.  Wife; but fhe being the principal muft be barred by her own
;731 755, 752. a¢t; and thercfore fhe muft appear in court in fuch manner as
3.5d.321.  the law has dire¢ted by reafon of her infancy. * It may be a
r::;’; Eliz. 569. queftion, Whether {hc. can be barred by any a& of her owri,
& Keb, 878, befides afine ; for the is not examined upon a common recovery
w:Lev. 38, But this 1s not like the cafe of a fine levied by an infant, for that
18/ Saund. 94.  cannot be reveifed but by the infant himfelf during his nonage (¢) 1
. Gomb. 63. 101 for it being the act of the Court to fuffer fuch a onc to Tevy a
n Garth. 122, fine, the Court muft therefore reform the fame by infpection,

k. Com. Dig. .
gf s, C. ,T)ﬁ which cannot be after full age.

6. Bac. Abr, . . :

5 § For this reafon, the recovery was reverfed nifi caufa the end
itg, 1, of the Term. .
Z 4. Burr. 561,

LA (a) Holland ». Jackfon, Bridgm 73. (») Raby w. Robinfon, 1. Sid. 331,

8ce S, C. undcr title Darcey o, Jackfon, 1. Lev. 142, Sce Co. Lit. 330, 3. Bac.
Pal. 123. 149. 224. 1. Roll. Rep. 75, Abr. 142. . '
108 Moor. 622, Cro. Eliz. 730- 774 (c) 3.Leve 36

Hainey -
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Haines Barley’s Cafe.  Cafels

E}ECTMENTsfor lands in Efféx tried at bar. The plaintiff’ In what eafe
claimed as heir at law to one Fames Wade, who had iffue ‘;;‘;”':‘g':", g
William Wadz, and onc daughter, who was now the Lady Baf, gence it ;fz
and leffor of the plaintiff. /#illiam I¥ade had likewife illue, one being proved. ™%

fon and two daughters, who were all dead without iflue. 6. Mod. 225, "
248. and poft, ¢ -1

The defendant made a title under a conveyance by leafe and 385, 386. ',‘gé
releafe, dated the twenty-firft of May, in the twenty-hrit year of o
Charles the Second, and made between [Villiam IWade of the one ‘
part, and Haines Barley and Fobn Turner of the other part, by
which the lands in queftion were fettled upon them and their heirs
to the ufe of #illiam Wade for life; fo to his firft, fecond, and
. third fon in tail-male; like remainder to Fobn, I¥illiam, Haines,
and Charles Barley ; remainder to Haines Barley the father ; re-
mainder to the right heirs of /¥illiam I¥ade tor cver.

The plaintiff then produced a deed made in the year 1633,
between the faid Fames IV ade of the one part, and Chai les Mor-
dant and his wife, and Fohn Mordant, of the other part; which
deed was attefted by three witnefles, two of which were proved
to be dead,.and the other could not be found: by which deed it
appeared, that A ¥INE was lcvied, and the ufes thercof were
declared to Fames Wade for life, remainder to his firft fon, and
the heirs males of his body ; fo to his fccond, third, and all other
the fons of the faid Fames 17 ude in tail-male ; remainder to the
iffuc females ; then to the wife of 7/ illiam Mordant for life; re.
maindcr to Charles Mordant and his heirs for ever,

So that IZilliam I¥ade was tenant in tail, and could not bar the * [ 211,
remainder without @ recovery, which was then produced, and a Parolteftimony
deed to lead the ufes thercof; and # livery and feifin indorfed, to °f2 moree .
makc a tenant to the precipe.  But it happened that one Frances ;2:;2:: ;’% i
:D?uglas had at that time an ¢ffate for life in thefe lands as her dence to thew
Jointure, but the jointure-deed could not be prodoced : but they an citate for life. "
proved, that in 1661 fhe levied A FINE fur conceffity and demifed = o atthe tims.. g
the fame to one /»oslly for ninety-nine years, if the lived fo long, ‘f’f "J‘;W:?f- :
for feouring the payment of four hundred pounds; waich mortgage i:r:au,yif‘lhe i
was afterwards afthgned to one Meuteuiz, and both of them joined jointure da?lh,\; ;
in a lealc to William IWade for fixty ycars, if the faid Frances loft. iy

"J
# +

7

lived fo long, under the yearly rent of two hundred pounds. + f:’;'; ,
This was admitted to be 2 fufficient proof of the jointure. (A 4).

And to the like purpofe they produced depofitions in chancery, ‘The depa
which they offered to be read, the bill and anfwer being taken off takénin ¢

- cery may be
the file, and loft. in ev:dencey

the bill and anfwer be proved to be loft.  Poft. 386. 1. Mod. 4. 2. Vern. 471. 591, Stra. g20.
Skin. ¢84. 673. 4.Com. Dig. < Evidence™ (C.4.). 1. AtK. 445. 2. Bac. Abr. j08. Cowp. §94y
¥. Salk. 278, 281,286, 2. Salk. 555. 6. Mod. 225. 248,

04 But
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e . . S
Fhe entry of But they offerad to give an account that it was once filed, which
bilbandanfwer vag by the Six Clerds booi; and produced an inrolment of the

&ﬁxf’;ﬁtﬁ: decree, which mentioned both bill and anfwer.

a:nh';‘;:;‘“"g And THE CoyrT was of opinion, that the jointure-deed being
) loft, they might fupply the proof by mémortals thereof, fince ft

g:ﬁ: !li"l!’. 240. Was impofiible to fhew the deed itfelf.

So the plaintiff had ' verdi& for fo much as was in jointure,

“

. Caie 107. Martin againft Monke.

I a mf pruus roll OTION to amend a fault in the jurdta after verdi€ found
, fhate th ffue to for the plaintiff at the affizes in Svffe. -

be before ¢ rze L. . . .

®/ord the king It was ¢ nomina juratorum’ between the plaintift and defendant,

“ardlady the e placito, &c, ponitur in refpectu coram dom. reg. et dom. regina
fquen when goyd Y eftm. 5. nifi jufficiar’ . ad affifus capiend. affign. .

i th LT . . . .
:’: f;? m;g”‘::s prius die, &c. wicefimo div Martil.

«ead ; orifit It fhould have been coram domino rege only.
mif-ftate the day . . .
on which the And the day of nifi prins was miftaken; for the affizes were

affizeswere  the twenty-third of March.

held, it cannot . . .
be ‘:,,md,d at.  Therecord was right, by which he prayed it to be amended ;

though the pia and for authoritics, the cife of Merchant v. Reafon (a) was cited,
rell be right.  where the record was de placito debiti, upon the ftatute 2. Edw. 6.
i°§a'uz.9§'o. c. 13. for not fetting out tithes, and the jurata in the record of
Carth. 506, Mifi prius was de placito trarfrrefionis; and this was amended after
6. Mod. 164. 2 verdilt for the plaintiff, becaute it was only a mifprifion of the
263. clerk. So where it was upon a #iff prius, that challenge was
B"MKRf 3% made to the thenff afrer iffue joined (4), and venfre facias awarded
T:.;x&. T to the coroner ; but the reqord was, that the wewire fa'cias was
Ca [212 ] award?d unto.tbe Sheriffy which was not ente'rcd.at the time * of
3. Stia. 843, the trial, but is ufually made up afterwards in time of vacation;
¥.Bac. Abr,  Yet this being only a mifprifion of the clerk, thall be amended by

.300. the record.

k BuT oN THE OTHER SIDE it was infifted, that this was not
amendable, for the Juftices of nifi prius had no authority to take
fuch a record. 'I'he mifprifion of & clerk in a writ of #ifi prius is

amendable by the ftatute of 8. Hen. 6. c. 12. but then it muft have
fufficient matter exprefled or implied to give authority to the
Judge to try the iflue, for without that writ he cannot try the
caufe ; and therefore in debt (¢) againft the defendant « hufband-

. man,” the queftion was, Whether he was {6 die impetrationis bre<
©is ? And the writ of nifi prius, by which the cavfe was” tried,
« takes notice that the defendant was a hufbandman; but the
material part of the iffue was left out, viz. Whether he was fo

(a) Le Merchant» Rawfon, Cro.Car.  496. and Aquila Wecks® Caf, Cro. Car,
274. 1.Roll Ab.202.pl. 7. * 208. Palin. '378. Godb. 323. .
(6) Mufgrave- w. Wharton, Cro. Jac. (c) Blackmore’s cafc, 8. Co. 161.)
354. Scealfo Fowls v. Child, Cro. jac. \ \

. o die
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" die impetrationis brevis, or not? There was a verdi& for the
plaintiff; and though the record was rizht, the Court would not
uffer the writ of nifi prius to be amended (4}, becoufe by that
writ the Judges had no power to try the iflire in the record. In
all the cafes where the rccord of arfr prius lias been amended by
the roll, the writ of diffringas has been righty which, toethep
with the #ifi prius, js a {fallicient autho.jty for the Judge to vy
the caufe (b); but here the dyfhingas wes wrong, for it was
« Gulielmus et Maria, Dei ¢ratia, ¢’ which could not be;
for the qucen died in Decembery and the caufe was tricd the twen-
ty-third of March tollowing. ’

" For which reafon THE CourT held this not amendable, .
' “[213}
Thwaites and his Wite again Alhficld. Cafe 108,

AN ACTION OF REBRT was brought for rent upon a leafs of a In ap aticn of
houfe to be mude by three Judges, purfuant to i a& for dcbtona leafe
erecting a court of judicature for detern ination of dilireaces ' K i
concerning houfes buile in Lonazn, whofe judgment and decices }h,u,,,zs a-year,
by the faid act are made a record and entered in a booky and kept i the plaintiff
by the lord mayor, with the records of the city; in which leafc declie for one *
the rent of two pounds thirteen flullings was referved per annum, :““‘}"“{P““{‘,"‘
and the plaintiff declared for a hundred pounds, due for fo many y::rs:r;rmm
years ; and it appeared upon the record, in cafting up the fumns, ,t_,ppw-th;"

that he had declayed for eight pounds too miuch, nuftake has beeny
' made, and that *

% The defendant pleaded  nul tic/ record,” and there was a hehas declared

judgment for the plaintiff, that he had produced the record. for eight pounds
) - too much, yet,

in arre H . S H : after verdilt, if
It was moved in arreft of judgment, that this being in debe for £ T80 &

renty and an entirc demand of a fum certain, the plantiff’ could cight pounds,
never have judgment, becaufe it appeared, upon his own fhewing, he fhall bave
that he had not any caufe of aétion for the whole. If it had been judgmentforthe
anaftion of covenant to pay a yearly rent, and the breach had been refidue., i
affigned for non-payment of a certain {um at fuch days, and the SGC' Comb.
whole had not amounted to fo much as demanded, that might be § . Mod,
well enough (¢) ; becaufe in coverant damages are to be recovered g3. -
according to the evidence, and not as the party hath fummed it up, Hob. 39
But my* Lorp CokEe was of opinion, that upon debt for rent ?"°' Car. 104,
it was otherwile, becaufe in that ation you recover tie fum gicton, o6, -
demanded. In all actions of debt, the plaintiff 1s privy to the fum Luch. 175,
in demand, and therefore ought, at his peril, to declar« for the true 2. Keb s76.
debis and the reafon why he ought to demand the very fum, is, Cro- Eliz. 2a.

o Yelv. s. .
l\)ccaufg if he thould do otherwife and recover, he might afterwards ' > 284

' 'Cx:o. Jac. 128. 499. 569. 2. Lev.4. 5. Com. Dig. Pleader™ (C. 84.).

1

.
(a) Year Book, 11. Hen. 6. pl. 11. (c) Ferrar v. Snclling, 1. Roll. Rep. :
(4) 8. Co. 166, Carth. 506. Salk. 335. 8.C.3.Bullt. 145. :

48. 88, Poit. 399, 1. Bac. Abr. 300, - '

?1. ' ' ' '

' bring



[

' }:‘jaﬂcr Term, 8. will. 3. ‘ In‘B. R.

Twwarres biing an adtion for the truc fum, and fo the defendant would be
np i ;"“” doubly charged s awd therefore in debt upon abond, if the p]amnff

" agair,

N Amnu.n.

LI
e

Fl214]

declare tor lw than due, he thall never have )udgmcnt (a).

T'o which it was anfwered, that though thc attion was for an
entite fum, yet it was made up of feverz] rents to be paid at divers
days, aud fo muil be taken as feveral demands for the rent; as
wicre debt was bicuzht upon three bonds, and upon ayer, the
d-.thmt p!'_m] :d conditicn performed, and there was a verdict

- the plaintiif.  Now tnou'rh the pl.mmF could not have Judi
nunt as found by the v<,rdu,l, yet releafing damages and cofts,
had judgment for the two firft bonds (4). Sowhere the defendant
avovied for five pounds rent, and a womine pecsi » for non-payment
at the day, but laid no actual denrand of the rent, th~ avowry was
koL naught as to the momive perme, becaufz it could not be for-
ferted wnthout a deinand of the rent; yet he had judgment for
the return of the cattle, becaufe he had a lawtul caufe to diftrein

or rent arrear, and the demands were feve ral (¢). T helikejudg-
mont wis given where a plaintift brought an action of debt for
forty poupds upon the ftatute of U/my, and declared, that the

detindant sorraptivi did lend forty pounds contra for mamﬁatut:,
and fuch a day did alio lend twenty pounds contra formam, e,
but #* did not {1y ¢z repred 5 upon non debet pleaded, the plaintiff
had a verdiét; ‘md it was moved in arreft of judgment, that the
declaration was not good for the laft twenty pounds, becaufe it
wanied the word cerruptine; but the Court gave judgment for
what the pl;.m.-l had well declaredy and nif uz/mt per billam
was entered as to the refidue (). So it would have been if it had
been upen deswurcer. But there as a later book which feems to
warraut this cafe, in which the cale of Dupper v, Bafkervill(c) is
reported, which was an adtion of debt for arrear of rent, in which
the plaintiT declared for more rent, and for a lenger time than
upon his own fhcwing appearcd to be due to him; which the
defendant perceiving, plcadcd nil d:¢mety but concluded his plea
with Do paraius o verificare, and ot to the country us he ought
to do, on purpole that the plunuit might demur; which was done

"~

accordimgly, and bad judgment againft the defondant for the ill + )

conclufion of his pica: but the plamt ot afrerwards finding his

miftake, he entered a remittitur for fo much in the detlaration .

more than was due to him, and took his judgzment for the reft ;.
and thercupon the defendant broy, zht a wnit of error in the ex-
chequer Lhdmb»r, and this very e>.ccpt10n was taken to the decla-
ration, and all the cafes before-mentioned wire cited, to prove
that the plaintiff might releale the iurp]ufa;:,L before judgment,

whicn if he had negle C}e(_, the Court ought to give judgment for -

fo much as was well demanded in the declaration. And this’

{4) Peabeston o, ukon, 2. Roll. (+; Howell . Sambech, Hob. 133.
Rep. 54. 4. Bac. Abr. 26, 27. Sym- (¢) Woody's cafe, Cro. Jac. 104.

mons . Knox, 3. Term Rep 65 (:) 3.Saund, 283. §,C.32.Keb. 576..

‘L) Andiew =, Delahay, Hob. 173,

feems’

v,
e

il
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feems agreeable tq the fourth rule in Godfiey’s Cafe (a), That if
.2 man bring an ation for feveral things, and upon his own
fhewing it appear that hc cannet have an action for onc thing,
the writ fhall not abate for the whole, but he fha!l recover for
what the aftion will lie, and be barred for the reft. And luflly,
for a cafe in point, that of Barber v. Pomeioy(b) was cited,
which was debt for rent as this is; and the plaintift had declared
for more than was due upon his thewing, and upon il debet
pleaded the plaintiff had judgment, and damages and cofts; and
it was moved in arreft of judgment, for the plaintiff had made an
entire demand for rent to a certain fum, when it appeared that
he could not have an action for fo much ; yet the Court held that
he might releafe the furplus and damages, and take judgment for
the refidue. * It is true,my Lor 0 HALE faid, that judgment was
never given in this cafe; but my LorD RoOLLE cites the Number-
Roll, and the Term when it was entered. If this had been pleaded
in abatement, the altion had been difcharged; but the Court ex
qﬁcia are not bound to abate it cfpecially fince the defendant had
waived that matter, and pleaded aul tiel recordy and infifted upon
the right.

THe CourT was of opinion, that if an acion of decbt be
brought upon feveral bonds, and it appexr that one is not due,
the plaintiff may recover the reft. So here the plaintiff demands
a hundred pounds upon feveral arrears of rent, and it appears that
the whole is not due, but falls fhort ten pounds, he may recover
for the refidue.

(@) 11.Co.45. Yelv. 71. (4) 1. Roll. Abr. 785.  Sules, 175.

Memorandum.

IN the vacation after this Term, died S1r WiLL1aM GREGORY,

Knight, one of the Judges of the court of king’s bench: he
was fucceeded in his office by Sir Joun Tur'ron, Knight, who
was removed out of the exchequer; and BLencoweg, Serjeant,
was made one of the barons of the exchequer in his place.

an»\t:ru»@

AND H1s Wi

againff
AsurieLs. A
1. Saund. 285, ¢
Pal. 524, * !
Yelv. 71, &
y
L"
)
*la15)

1.Saund. 284. :':
1. Sid. 417.
Comb. 365,

Cafe 109,
1. Ld. Ray. 86, «
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. P"RINITY TERM,

The Eighth of William the Third,
IN

. The King’s Bench.

Sir John Holt, Knt. Chief Fufiice.

Sir Thomas Rokeby, Knt.

Sir John Turton, Kar. TFuftices.
Sir Samuel Eyre, Knt.

Sir Thomas Trevor, Knt. Attorney General.
John Hawles, Efg. Solicitor General.

* DORSET,} DOMINUS REX mandavit vic. com. preed,
y/A breve fuum claufum in hec verba, [l WiLLI-
rLMUS TERTIUS Dei gra. Angl. Scot. Franc. et Hibern. rex,
Jidei defenfor, & c. vic. DoRrs. falutem. Precipimus tibi ficut alias
Ybi precipimus quod capias BoNHAM STRANGEWAIES ar. et
Jouanwem Dok fi invent, fuerint in balliva tua et eos falve
cuflod, ita quod habeas corpora eorum coram nobis apud WESTM.
die Mercurii prox. poft tres fep. Sanite Trinit. ad refponden.
RoBERTO FOREST et SUSANNE ux. ¢jus de placito tranfgr.
&c etiam bil. ipfius ROBERTI et SUSANN & verfus ipfum BoNHAM
pro cent. libr. fecundum conf. cur. noftr. coram nob. exifien. et habeas
ihi tunc hac breve. Teffe JonAN. HoLT mil. apud WESTM. fexto die

Maii anno regni regis feptims.
Hort & CoLman.

Executio iftius brevis patet in quadam [chedula huic brevi annex.
"~ WiLLiELMUS BENNET Ar. Vie.

Virtute iftius brevis mibi direét. et huic [chedule annex. quoddam
warrant. meunm fub manu mea et figillo officii mei vic. com. mei
infrafcript, feci et direxi 'THom&E MEREST al. MERRICE
Jorann: HinTon et EDWARDO GRIMSTED ballivis meis in
bac parte ad arreflan. et capien. BONHAM STRANGEWAIES ar-. in
i@, brevi nomnat, fecund. exigen. ejufd. brevis; qui q'tifdem

: HO,

*[ 216}
Cale 110.
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.THo. MerEsT al. MERRICE ¢t JonaNNEs HINTON ballivh "

v
®

mei. Virtute warrant, mei preed. decimo die Maii anno regni doms .

noftri WiLLIELMI TERTII infrafiript. feptimo apud PoRTLAND -

in com. meo DORSE'T ceper. et arreflaver.prad, BONHAM STRANGE- .

WAIES ¢t ipfum in cuftod. fua adtunc et ibidem habuer. et detin,
et-fic in cuftod. fua adgunc et ibid, exiflen. poftea fcilicet eifdem
di¢ et anno” quidam THoMAs GILBERT de PORTLAND pred.
yeoman, W1ILIELMUS ELL10T de ead. yeoman, Jouannes OYLES
de eademyeoman, RoBER'TUS OYLES de cad. yeoman, CHRISTO-
PHORUS WITT de eadem ycoman, EDWARDUs GLOVER de eadem
yeoman, JOHANNES FARR de ecadem yeoman, Jouan. WHITE
de cadem yeoman, ¢t JOHANNES PETERS de eadem yeoman, adtunc
®[ 217 ] * etibidem wi et arms, &e. vz, baculis, gladus, felopis, ANGLICE
< « piftols,” et cultellis, adtunc et ibidem riotofe, roussfe, ot illicite in
ipfos 'I'HO. MEREST alias MERRICE ballivos meas infult. fecer. et
ipfos verberaver. wvulneraver. ct maletrallaver. ita qued de wvitis
eorum defperabatur. et prefat. BONHAM STRANGWAIES g diflis
ballivis “extra cuflod. fuos contra wvoluntates eorundem ballivorum
adtunc et ibidem vi et armis, &e. ceper. et refeuffer. et ipfium Bon-
HAM STRANGEWAIES ad largium ire pofucr. et permifer. ac idem
BoNHAM STRANGEWAILES ferpfum extra cuflod. ~ ballivorum
contra volunt. eorum ballivorury adtunc ¢t ibjdem fimiliter refcuf-
Jerunt ot refeuffit contra pacem didti domini regis munc coron. et
dignitat. [uas, &c. Et pofica idem BONHAM STRANGEWAIES

ante retorn. brevis pracd. non off invent. in balliva mea.
’ "W. BeiNeT, Ar. Vi,

Cafe 111. Bonham Strangewaie’s Cafe.

1f the return of a THE SHERIFF OF DORSETSHIRE returncd, that by virtue of 3
refeue be, that writ 1o him direted, he made a warrant to three bailiffs to
:zﬁlid‘y":{":;:i arreft Bonham Strangewaies, Efg. which faid bailifts did take bim,:
of the bailfrs, 2nd had him in their cuftody; and that one Gilbert and others, vi ¢
and that the de- armis, on Thomas Merrice  ballives meos infultwom focerunt, &e,
fendants ¢ < «¢ and the fuid defendant “adtunc ¢ ibidem a cuftodia balliverym

oyarmson billi- < ynoorum et contra voluntates fuasy” did RESCUE.
$¢ o5 meos” made

an “r““‘}" , "*l'l‘d Exception was taken to this return, tor that the refcous waé
u:::'{l,,, ,,‘,":::m: alledged to be ex cuffodia balliverum ; whereas it fhould have been

& the faid &% ciflodid vicecomtis, becaufc the fheriff, and not the bailiff, is the
A.B. did refcue, officer of this court, and the procefs is direéted tohim. Inthe thirty- .

is bad. ninth year of Henry the Sixth (a), o writ was direted to the coro-
6 Mod. 141.  ners of Surrey toarreft a man, and one of them made aretutn in his
173 210, own.name alonc, that he had made a warrant to his fecvant to ar-

:’;:d' ’;4' reft the defendant named in the writ, who took him, and that
%:;: = afterwards he was refcued from his faid fervant, whqn it ihoug!d
have been fram himfelf ; for the arreft by the fervant is the arreft .

made by the mafter, and by canfequence the refcous muft be from:

him. And ever fince that cafe this has always been allowed to be a 3

{u) Year Book 3g. Hen. 6. pl 42.  Bro. Abr. ¢ Refcous,™ pl. 15. s
good:

S

X
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g ’ s e "y
%od exception to a return of refcous, where the party is indiCted = Bowndst?

r it, and refeued out of the cuftody of the fheriff’s bailiff (a). Suwﬁ‘i’ﬁn

" But it may be otherwife if he had been refcued from a bailiff of @ WAIE'S Cavky

particular liberty, becaufe he is an officer known in law ( b ). : ,p;'

* * Tn the ninetcenth year of Charles the Second the like exception # [ 218 ]
was taken to a return of a refcous: and TwisneN, Fuflice, A
&

affirmed in this court, that it had been ruled both ways: but L
KELYNGE, Chicf Fuftice, was of another opinion, and that it had ,
been ufually quaihed for this reafon. It is true, if an action on the ¥ Mod 357
cafe be brought againt the party for a refcous, there $e plaintiff

may declare fecunduwm veritatem fastiy that the defendant refcued

the prifoner out of the cuftody of the theriff’s bailiff or deputy :

but if he be indicted for it, then it muft be fecundum wveritatem in

legey, wiz. that the prifoner was refcued out of the cuftody of the

theriff himfclf,

But becaufc it was returned, that the party was in cuftody of
three of the bailiffs, and the defendants irfdtum fecerunt upon
one, which the fherift called ballivas meos ; for that reafon it was
quafhed.

(a) Cro. Car. z12. 2. Roll Rep. 78. (¢) Litt. Rep. 236. March, gz.
Hetley, 145. Stiles, 417, 1. Sid. 332,

The King and Queen agasufi Thorp and Others. Cafe 112..
Hilary Term, 6. Will. & Mary, Roll

SouTHAMPTON, E 11 REMEMBERED, that Epwarp R M A
9 1wk, } B W ARD, Knight, attorney general of our ‘::,N! m;,yw:s:
prefent lord the king and lady the queen, who for our fuid prefent arony gencral
fovereign lord the king and lady the queen in this behalf profecutes againft feveral
in his proper perfon, comes here into court of our faid prefent }"l"on’ti":nc;::‘,
fovereign lord the king and lady the queen, before the xING and 1 ';;:ig smmf,
QUEEN themfelves, at /efimingter, on Tuefday next after the otave man of fortune °
of Saint Hilary in this fame Term, and for our faid prefent withawomanof
foverejgn lord the king and lady the queen, gives the Court here inlerior clarac.
to und®rftand and be informed, that Henry Thorp, late of Reading, :ie:u and condh.‘,
in the county of Berks, gentleman 3 Urfula Holton, late of London, o
widow ; Thomas Deer, late of Winien, in the county of Southampton,
yeoman ; Anne Deer, wife of the aforefaid Thomas ; Elizabeth
Streper, wife of William Streper, late of Reading, in the county of
Berks, gentleman, otherwife called Elizabeth Streper, late of
Reading aforefaid, in the county aforefaid, widow, otherwife called
Elizabeth Streper, late of the fame, fpinfter ; and Francis Harguile,
.Jate of Reading, in the county of Berks, yeoman ; being petfons,
-and-each ¢f them being a perion, o." evil nam., fame, and difhoneft
" converfation, and difregarding the laws of this realm of England,
on the tenth day of Oltober, in the fifth year of the reign of the
Lord William and the Lady Mary, ot England, S.otland, France,
- king and queen, - defenders of the faith, &c. and on divers other
davs
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" Tk Kixe days dnd times, 25 well before as after, at WPinton, in the couthty of F:
axoQuren  Southampton, wickedly, d-teitfully, and unlawfully, confpiring,.":"
’ ,;‘:;’ﬂ contriving, and intending, one Edward Mitchell, gentleman,,

axd Qruzxs, Deing within the age of eighteen years, and the fon and hzir of one

! Robert Mitchell (a), of Petersfield, in the county of Southdmpton,
efquire, out of the cuftody, counfel, mud government of the faid
Robert Mitchell, without notice, and againft the will of the aforefaid
Robert Mitchell, to take and feduce, and with one Cornelia Holton,
a perfon of bad name, fame, and difhoneft converfation, and alfo of
no fortune or fubftance, the fame Edward Mitchell in matrimony to
join, and in purfuance of the faid comfpiracy, contrivance, and
diabolical intention, the faid Henry Therp, Urfula Holton, Thomas
Decry Anne Deery Elizabeth Strepery and Francis Harguile after-
wards, to wit, on the aforefaid tenth duy of Odobery in the fifih
year of the Jord the new king and the lady the now queen above-
mentiond, at [¥inton aforcfaid, in the county aforefaid, wickedly,
unjuitly, and unlawfully, confed.rated and aflembled themfelve: 3
and that thefame Henry Thorp, Urfula Holton, Thomas Deery Anne
Deery Elizabeth Strepery and Frands Harguiley afterwards, towity
on the fame day and year aforeluid, at #7nton worefaid, in the
county of Southampton aforefaid,in cxecution of FHE CONSPIRACY
aforcfz)\,id fo as beforementioned between them, falfely, malicioufly,
unjuitly, and decaitfully had, by divers talfe, malicious, and deceitful
ways, did inweigl and perfuade, and cach of them the aforefaid
Henry Lherp, Urfula FHolton, Thomas Deer, Anne Decry Elizabetls -
Strepery and Francis Harguile, then and there did deceive and
perfuade the faid Edward Mitchell the faid Robert Mitchell his
kind and tender father to hold in hatred and contempt, and alfo to
relinquith and abdicate the fchool at ?inton, in the county of
Southampton aforcfaid, where the faid Edward Mitchell to be in-
ftruéted and educated in found literature and good morals, was b
his faid father before that time placed, and alfo the houfe of him
Henry Theipy being at Winton, in the county of Southampton
aforefaid, to frequent.  And the fame Henry Thorp, ('c. by divers
iniquitous and falfe folicitations then and there did perfuade and
unlawtully compel, and each of them the aforefaid Henryexbarp,
&, did perfuade and compel, the faid Edward Mitchell divef8 very
ftrong and intoxicating waters and liquors to drink, and the aforefaid.
Edward Mitchell then and there made and caufed to he made,
and each of them made and caufed to be made, drunk. And alfo
with the aforefaid Cornelia Holton then and there, and on the afore-
faid other days and times afterwards, in company, the aforefaid-
Edward Mitchell deceittully and craftily introduced and procured,
and by divers flattering, falfe, and deceitful fpeeches and words,
nolawfully and deceitfully then and there perfuaded and folicited
the aforegid Edward Mitchell the faid Cornelia Holton to join in
matrimony. And the faid ATTORNEY GENERAL of our faid lor
the 'king and lady the quecn, for the faid lord the king and lady the

{a) Doth not foy that Mr, Mircke/i was a man of an cftate. .
queeny
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“queen, gives the court here further to underftand and be informed,

" that the fame Henry Tharp, Uifvla EHeoton, Thomas Deery Anne
Decory Elizabeth Strepery and Franeis 1lergnile, in the further
profzcizion of their mixchination and intznton aforefaid, afterwards,
to wit, on the fixteenth day of Ocloliery in the fifih year of the reign
of th: lord the now king and lady the now queen, at /#inton afore-
faid, in the county of Ssutiampton aforctuidy lawfully, faifely, and
wickedly, and by divers faile afieverations and promifes, folicited,
incited, and procardd the fame Edward distched from his fchool
aforetaid frequently to ftay, and thencefrom to depart, azainit
the will and without notict or confent of the aforefud Robert
Mitchell his fathers and alfo the fame Edward Mitchell, without
notice, and agamnft the will of the fad Robert Mitchell, then and
there received, mamined, and kept, with intention to deceive and
perfuade the fame Edward Mitbell in matyiinony with the afore-
faid Cornclia Fiitan o join : and that the aforefaid Carnclia Holton
afeerwards, to wity on the twentieth day of October, in the aforefud
year of the teign of the fuid dord the now king and lady the now
queen abovementioned, at /¥utlington, in the county of Oxford,
by the abetment and at wefud talle means of the fud Henry Thorp,
&, contralled mateimony with the fuid Edward Mitchell; to the
great damnage of the fud Fdward Aditchell; to the mifery, difconfo-
lation, and torrovr, of the wforelud Robert Mitchell, the faid [ather
to the fud FEdward Alitcheliy and all his triends ; in manifeft
contempt of the laws of this 1ealm of Englund, in evil example of
all others in lik: oot oftending, and againft the peace of our
faid lord the nows Iz and lady the now queen, their crown and
dignity, &c. Whereupon tire fud ATTORNEY GENERAL of our faid
lord the now king and iy the now queen for the faid lord the
king and lady the queen prays the confideration of the court here
in the premufes, and dt due procels of faw may be awarded
againft them the aforciad Flenry Therp, e, in this behalfy
to make them anfw:r t> our fiid lord the now king and lady the
now queen ol and in the prennfes aforefaid, dee.

And TiE Jurors, &c. fay, that the defendants Urfida Holton,
Thomas Decry Aune Deery the wife of the fid Thomas, Elizabeth
Streper, the wife of [Villiom Streper, and Franeis Harguile, arc
NOT GUILTY ; and that the dufendant Thorp, as to all things in the
informaticn  contained, except compelling  the faid Edward
Mitchell, in the intormation aforefdid mentioned, to drink the
ftrong waters and hiquors in the information aforefaid, is GUILTY 5
and as to the compeling the id Elward Mitchell to drink the
waters and liquors aforefaid the jurors aforefaid fay, that the
defendant Terp 1s NOT GUILTY.

VoL, V. P The

’[22%

Tus, Kixg .2

AND QUERN
agmft
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AND OTHEZRS,
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Cier13. * The King and Queen againf Thorp wnd Othiers, | ¢

* v
A faber by YNFORMATION againft Thorp and others, fetting forth, that
:";?‘:’2’:"‘:‘3 they and_cach of them, being pel:fons of ill fam-~, did, on the tenth .
Veir  appant of Octobery in the fifth year of W illiam and Moy, and ae divers other
il he awams timies, as well before as after, wickedly, unla vtuilv, and deccitfuily,
theage aftwen- confpire. at fE7nchefler, to takeone Fdward 1 tohddl, being:
ty-one  yeas 5 qae of cighteen years, and the only fon and heir of 2.0
and  thufr g and to coniy b out of the cultody, couald, and rove nment
the Comt weil 19 00 . . . A
gramtansinwa. Of his faid father, wathour Lis notice, and agunit tis wall, and to
bom for wib- marey him to oreddia Haltan, o pérfon of ili name, and of no
oufly canfprarg fortune ; that the defendants did unlawdully, aflenble thenfelves
to invagle o uihar to accomplith the fad confpiracy and wisbed intentions s
mfm;?:;: tiac they, and every one of them, by divers [le:, maiicious, and
eftate,indt ncer deceitful infinativnssy dd L6 Ty, wnjuttly, madiconfly, and deceii-
the age ot egh- fully perfiuade the fad Ldfiewrd 30 a00ds o hate bis Father, and to
teen, oateof ¥ Jeaye [chester Scovidy where he was placed by his father for his
cuftody and 20~ Yoy rning, and to fregaent the houfe of the defondant Thorp at
:;:::_:m;: :‘f Wentoriy and &d perivade the fad Lawerd Mitchell, and by
ducing usm . divers faite adiuonenes did Gomnd him to be drunk with itrong
to a dfgraccaul waters and other lguors |, and that they introdueed Cornelia Halton
manmuigy. into his compuny, and did unlavdully and deceitfully, by fulfe
§.C. Cavth 483, fpecchesy perfuade and folicit him 10 be oeried to her 5 thac in
$.C Comb.g56. further prolecation of thewr miteations the defendants, and every
5-C‘- Helty 333 of them, an the fixteerth of Octaber, in the Gifth of Hillion and
5. . Comy.27. Mary, did, by divers falte afurances and promiles, olicit, invite, and

R4

1. Salk 1y, 08 - \ ; . K .

ar. + 73 provwe che laid £ ceard Meobedl to leave the {ud (chool, againt
2. Salk 456.  the will and without the notice or confent of his father, and did
1. Mod. 4. receive, maintain, and fieep him, with an intent to perfuade him to

g

2. Mod, 306. marry the fuid Corncie Holzon ;) that the faid Coruliu Holton did

5 Lev 276, . . .
. L“:w_zsn‘ contra® matrimony  with the fad  Fdward Michell, on the

¥. Vens. 12,18, twenticth day of (0%eber, in ine hith year aforetaidy at 7¥utlington,

a5 in the county of Uxfor d, by the abotting and falfe mcans of the faid
5. Sd. 424 defendants, to the damage of the faid father, &c.

6. Mod. 261,&¢. - L . .

1. Bunr. 606, Upon not guiity yicaded, this injormation was tried at the

:“d" 310- affizes at MPucheplery, und Wl the defondants were found nof
::‘23 107 guilty, except Tlarp, and he was acquitted of compelling the
1. Bac. Abr. 62, * faid Mitchell to be drunk, and found guilty of all the relt i the

3. Pac._Abr.  information.
:7;1‘,,‘ p.c. Itwas movedin arrcft of judgment; and the exceptions takeh

sh. 26. {. 3. were,

‘{ 222 ] First, That this information docs not contain any matter of
' ' mif{demeanor.

.

SECONDLY, It is laid by way of confpiracy, and the defendant
Therp bring only found gurlty, there can be no judgment againft
him, becaule one cannot confpire.

‘I'HirbpLY, Hereisa miftrial ; for the confpiracy being laidin
* Hampyhire, aad the marsiage being in Oxferdfbire; it ought not btcl '
eﬂ
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"4
»be tried by a jury of Hamp/birc alone, but by a jury of both Tz

counties.

As to THE FIRST POINT, Here is no mifdemeanor laid in
this information : for by the laws of England a young man of the
age of fourteen years and upwards may difpofe of himfelf in
marriage ; andit 1s no offence to perfuade hun to marry, though it
beto awoman of mean fortuneyand without the confent of the father;
for he cannot have an action for the lofs of the marriage of his
eldeft fon and heir, except where he be taken by force and mar-
ried: for an ation will not lie for any folicitation, bzcaufe peo-
ple may differ in opinion ; one man may think it 2 convenient
match, and another may be of & contrary opinion ; therefore the

laintift ought to f(hew, that the defendant did flicit or procure

is fon to be married by fome unlawfulmeans.  “T'he information is
too general ; he fhould have thewed a particular offence.  Befides,
it docs not appear that either the young manor his father had any
eftate real or perfonal : it is faid, he was fon and heir of Robert
Mitchell, but non confiat that he had any eftate.

As to THE seEconND poINT, The intent of this infrmation
was to make thefe defendants guilty of confpiracy. Every adt
which is laid to be done by them is in order to accomplith a joint
intention ; for it is laid, that all the d-fendants did wickedly, &c.

. confpire, endeavour, and intend to get the fon out of the govern-
ment of his father, and marry him, &c. which is a joint a&. If it
* had not been laid by way of confpiracy, it fhould have been
guilibet eorwm did cnd)t;avour and intend, &c. fo that all being
acquitted but Thorp, the verdict has fulfified the information; for

_one cannot confpire,

As to THE THIRD POINT, This information confifts of two
parts ; the perfuading the young man to marry the woman, which
is laid to be in Hampire ; and the execution of their defign,

" which is marriage itfelf, and that is laid to be in Oxfordfbire ;
which being two facts in different counties, ought not to be tried
by a jury of one county alone, but both ought to join. Ifa man

{arge a deed inone county, and pubiith it in another, the trial (hall

e by a jury of both counties; for the writing, as well as the
publicatian of that writing, is material (a).  So in replevin, the
defendant faid, that the locus in guo, &', contained four acres in
Ceningham, which was his freehold, aud o juftifies the taking
damage feafant ; the plaintiff in bar to the avowy pleaded, that the

“docus in quo, & ¢. was parcel of a greater common fieldin Coningham,
and that he pradifto tempore, &e. was fuitul in fee of a mefluage,
and fourteen acres of meadow and pafture thercunto belonging,
and prefcribed to have comumon for his farmers and tenants of the
faid mefluage for his cattle levant et couchant tanquam ad tenemen-
dum precd. j}u‘?rm. ; and upon this an iflue was taken, and a verdiét

(#) Year Bock 4. Hon 6. pl 4. 2, Roll. Abr. €c7.
P for

P

g
mué
AND QuERd?
againft, '5‘\“
Tnorr ' ¥
AND OTnerg. ;5]
d
Cro. Eliz. 55. =
1. teon. pl 63,
Jones, g11, 7
pl. 4.
Style, 216,

1. Roll Abr,
11 .
Cro. Eliz. 7013
Cro. Jac. 194.
Cro, Car. 239.

3. Mod 220.

1 Hawlk P.C
¢ 72. £ 8.

* [ 223]

If, ih an infor-
mation for a
cor.{piracy, the
cor [pwing ke laid
in one county;
and the exeeaticn
of the detign in
another county,
it may be tried id
either counfy. .+

2. Roll. Abr.

for. 6o7.

Hceb. 330,

2 Brown. 2724
Skin. 413.

LS. 405, T
Comb. 75, 115, ¥
1. Salk. 174.

2. Salk, 669,

2. Lev. 121,

2. Term Rep.
238, 2471,

3- Term Rep. 387, 652
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L
Tar Xive  for the plaintiff'; but the judgment was ftayed, becaufe it was not
and QUrEN e forh in the bar where the meffuage and land was to which the

againft
7 HorP

common did belong (a) 3 which cuzit to be, becaufe the wvenive

awp OTners. facias mufl be where the houf and liad were, and not where the

1. Sulk. 169,

common was, for that may be cither appurtenant or appendant to
land in another county.

E cortra.  As to THE FIRST OBJECTION it wuas anfwered,
that there is a plain ofience fet ferth i this infornmtion 5 and this
appeais upon the very reading of it

SecoxpLy, It is not only an infermation grounded upon a
confpiracy, but it is Liid by way of agyravation in the beginning ;
ar: t when the particular facts are fet rorth, the=» it is alledged,
that quilibet ecorum did wickedly peilvade, &eo In Zafly Terin,
in the twenticth year of Charles the Second, an allion was hrought
in this court (4), grounded upon a torz, wicrein the plaintiff de-
clared againft the defendant, that percon/piration m iuter cas habi-
tam, and to oppiefs and impoverifh the plantift, they caufed
* plaint to be levied againft hin in the thanit”s court of London,
and the plaintiff to be arddted, &eo and upon not guilty pleaded,
they were all acquitted but one, as in this caly and the like ex-
ception was then taken in arreft of judament; but the Court were
of opinion, that notwithitending thele words © per confpirationem,
€ £5.7 it was an aétion on tne cafe, the fubllance whereof was
the illegul arrelling the plaintffy, and not the confprracy, and that
being found by the jny, the plaintift had his judgment (¢)  "Fhat
which is lawiul for coe man to do, may be made unlawful to be
done by confpirzcics s for influnce, it is lawtul for any brewer to
brew fmall-beer, but if feveral Ml confpire together to brew no
ftrong but all finall beery on purpefs to deltaed the king of his
dutics, fuch confpiracy is unlawiul.  And fo it wos keld in $0r
Samuel Sterling’s Cafe (d), who, becausie he coeuld not furm the
excile, did confederate with fevaal brewers to Lrew fmall-beer

only.

TwoirRDpLy, Itis tiue, if 2 deed be forged in one county and
publithed in another, thefe wre feveral and diftinet oftences, and
thercfore fhall be tried by diffcrent juries (e). 5o in the cate ot
2 common in onc county, by reafon of lands in miother, if an
action of trefpals be brought for feeding in the commrén, and the
defendant juttifies by reafon of a prefeription as belonging to lands
in another county, there,1f iflues be taken upon the prefaiiption,
it muft be tried in the counry wheie the land lics, and not whee
the common is (f).  But in an indiétment the counties are never
joined.

(a) Eruxclmew. Thorold, Yelv. 177.

(6) Skinner ». Gunton, 1, Saund,
223,

(<) Norr, I.JorTON was of annther

to be a formed adlicn of confpiracy, and
the declarauon was talfificd by the ver.
di€t, one of the defendants beivg only
found guilty,  Fuds 1. Saund. 228, 229,

opinion ; and SauNpERs himf{Uf was
alfo of opwnion, that the plaintitf thould
not have jud ment, becaufe by thcfe
words ¢ per genfpirationem™ it feemed

NoT1 to former editian,
(d) 1.8d. 174. 1. Lever2s.
(¢) See French v, Kent, Raym, 33.
(f) Co. Lit. 154
Cur1a.
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# Curia. Itis anisfortune that the marrinze is good (a) ; it
is true, it is lawful to marry, but if it be obtun.d by unlawful
means, it is an oftence (£).  The queftion is, Whether a father
has not the guardianthip of his fon and heir apparent till the age
of twenty-one years {¢), as he had when there was tenure in
Anieht’s jireice 2 For the father has fuch an original ripht inveft-
ed in hin by nature, that he might have .n achion of trefpafs
againt the lord, quave plivus et Hezredem faum raput,

Adjournatur (d).

(a) But fee the Muarriage A®, 26.
Geo. 3. ¢. 30,

Q)

(¢) Co Lit. °4.

(d) This cfe was moved 1giinin
Eafter Termyg. /7207, 3. nd Hou 1, Chief
T uce, faid, that the tither 1s the gua-
dian to his fon uond the aTe of twenty-
one years, by ocur Jaw wlicli is founded
upon the Jaw. of rators; hot o has
only reniedy in cife of his eldatt fun,
S.C.Comy,.27. AndT1ai Cotrypwae
of opinion, that it was a gruat come

any way comeat it, S, C. Comb, 4¢8.
Botno judgmen. was given, S, C, Carth.
3%6. 2. Hawk, P, C. ¢ 26. f. 1,
Lut in e cafe of Rex v, Twifclden,
it was agiced by all the Judges, that this
15 .0 oftence at commen law for which
4t anformatien will hey 1o Side 387,
S.C 1. Lev, 2¢7. See alhy Rex w.
Serles ol Wb sy 0. Care 547, 10
pomnt ;  Lora Giey's Cafe, Skin 81
Ray. 269 2. 80vi P Cocol26 1 0.
1. Rlack 56 L and WL o, Blacket and
Robuiton, 7, Mod. 59,

and worthy to te panufhed, it iy could

> Newnham ag 2/t unn,

N acr1ow of acht was brought by a comnon informer upon
the ftatuee 23. Ilen. 6. c. 10. agunil the defendant, for tax-
ing five fhullings and fixpence for an arreff on 2 bond.
The ftatute cnaéts, © That the fherift fhall have twenty-pence,
and the baliff who makes the arreft four-pence, and that the
theriff or bailift who dotiy contrary, fhail pay treble damages to
the party grieved, and forfait the fum ot forty pounds, one
moicty to the king, and the other to the party that will fue:
and that the juftices of afiize i their feflions, jultices of the one
bench and of the other, and juftices of peace in their county,
may determine the {uid oftences.”

144
(13
[
({4
(14
«
(43

Therc was a verdi& for the plaintifl,

It wasmoved in arreft of judgment, for by the fatute of 21.
Fac. 1. c. 4. « all offences commiteed againft any penal ftatute,
« for which any common informer may have a popular action, bill,
¢ plaint, fuit, or infurmation, fhall be profecuted i the counties
¢« where the offence was committed, and not clfewhere;” and fo
it was adjudged in this court, in the cafe of Nicholes v. Cockerill
(a) ; for if debt will lie bere by a common informer upon a penal
law, then the ftatute of 21. Jac. 1. ¢, 4. will be wholly avoidéd (&),

(a) Eafter Term 7. Car. 2,
(+) Sece Shifinan «, Henbert, 4. Term Rep, 1og,

Pg The

Tue Kind:
AND Queen
Bgﬂlﬂ.ﬂ
Thorp
AND O1mMrRs,

Carth, 3860

*[225]
Cafe 1144

Qu. If dobt by
A common infora
mery on the fta«
tute 2 3. fen. 64
c. 10, for pee
nalty for extore
ticn on an ar-
rcft, mult be
brought in the
proper county 2«

S. C. Comb.
370.

Poft. 425,

1. Salk. 373,
Sellon's Pia&.

133
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zk. . N + . . et
SWewwuam  The aftion was brought in Loz b, and the offence was comye:

.t

' "\\‘l‘!’;‘l' mitted in Buckinghamfhire, T
UNN.
Adjournatur,
‘Cafe 115, Jones againft Bodinham,

Jdn trefpafs, if IN trefpafs for taking cattle, the defendant pleads, that in Hilary
the dc";‘“’”"‘ Term, in the fixth yecar of /¥illiam and Mary, a writiflued out
juthfy under a0 ¢ oo court, reciting that fuch a one was outlawed ; whereupon
impoffible writ, o . L

and there is a the fheriffwas commanded to levy the goods into the king’s hands,
verdict for the &c. 3 that this writ was delivered to the thenff, who made a war-
plainuff,  the rant directed to an officer to levy the goods, &c. who, by virtue
J\“‘K““"”‘ d“‘;: of that warrant, took the cattle upon part of the lands contained
':’,f”:;}f/;:n g inthe outlawry.  “Lhe plaintiff replics, that he did noi take the
not upon  tbe §oods upon thofe lands. — Upon which iffuc was joined, and there
perdid. was a verdict for the plaine ]

s.Copeft 3100 And now 1t was moved e arieft of judgment, that the jufti-
#[ 226 ] fication of the dcfendant confifls in three parts, a writ, * and @
5. C. 1. Suk, warraity and rasing te cattle upon the l;l'n‘d; now there could
173 be no tuch wig, for tiere was no fuch Term as the fixth of
8.Con L TPliim and Vary, for T Queken died before.

ga{:._ %:Oc;mh. The quethion thercfore was, Whether this ill pleading of the
$79- writ had made the whole plea void 2 It fo, then it was faid, that
s.c,c;;:h. 37° iffue being takien upon a vord plea, which contained no matter of
: g CZ‘:,:;_? bar, the verdict therein was void alfo,

g“- ﬁ]ﬁ; 'i';; It was SAID for the plaintiff, that iflue was not taken upon
1:."“%'924‘.' the bad part of the plea, but upon the taking of the cattle upon
Stra. 877 the land. Now the defendant had admitted the taking, but
3. Com. Dig. avoided it, by faying that it was infuch « place, which primd facie
¢ Amendment” js 5 pfood defence and juftification ; and though the iffue be joined
0.). g. upona thing not material, yet, after verdi¢t, itis aided by the fta-
-",,°§'.‘.'}rfi9'.,. tute 32. Hen. 8. c. 30, of Feofails, which helps mifpleading, in-
Cro. Eliz. 227. {ufficient pleading, and misjoining of iflue after an iflue tried.

214. . S -y . PR .
Moor, 867. But 11 WAS SAID for the defendant, that this plea contained na

Hob. 326+ matter of bar, becaufe there could be no fuch writ under which
Ray, 458. he juftified ; and if there be no bar, there can be no iflue, and fo
1.8id. 218.  pot aided by the ftatute. If the defendant plead a proper plea,
B: Mod: 356 though it be not full, it is aided by the ftatute; and therefore in all
cafes where ifluc is taken ppon ar infuflicient plea in bar, and
which would have been ill upon demwurrer, it is held, that, after a
verdict, the defendant fhall not take advantage thereof (a); but
here is no plea at all, for it is merely void. Therefore in trefpafs
(¢), where the defendant pleaded a concord in bar, but not with
Jatisfaction, ifluc being taken upon the concord, the plea was ill
for want of fatisfa¢tion being pleaded ; yet it was not wholly void,

(a) 4. Bac. Abr. 8q.
(#) Bartholomew v, Dighton, Cro, Fliz, 778, 5. Roll, Abr. g25.  Moor, 696.
i . becaufe
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Becaufe concord was a goo! plea to fuch an afion, though not fa }o:;wfﬁ
fully pleaded as it imioht.  Soin debt upon a fisgle billy payment Bo::!u &
withiout an acquittanee is 40 H plex ()5 et ity a proper plea io ’mf
fuch an «Xion. and the i being found for the phuntiffy hefhall
havejudgment. Soiadebr Grrent upona koafe for yeays (), entry
is apioper pley, but not coe D athaet v tiat he did expeland
hold brnout ¢ yerififive b tdonup axes < o607 and found for
the Jefeadant, he il bove Judaoment. Pat heye s nematier of
bar in this pleg, and theeleee an ffue jorr Dopon it void e b
* { o this purpeit there was o cufe i s conrr (42, in teipats ¥ { 227
for taking lus caude 5 the defondone putbdeed for oo mavecianmont
in 2 court keety o whien bie prolenibed to Qiltedn e ootthe of any
shich camne withn the manor, and were e polleidon of any
amerced ; and fays, thetthor were in tae pollethon of fuch a per-
fon, who was amerced, &0y ond Hlue wae token that they wene:
net i his pofletion, and £ ere was a verdicd for tie phimifi, ond a
writ ot crror broughy, and thw error 2fliped, thor e dlue wos
Joined upona thingr werdiy vaids o the preforintion bomng voud,
there is no matker of bar te e adlions and the jodyment was 1ra-
verfed,  Theplame: comeot lowe juloment vpor s verdicd tor
the damages found, becaule hiue s joned apon a voud pleas wd
therctore the Cougt oy avsad e judement e Wt hins 400y as by
ril dicity and fo tac plaatil may hwe & new wat of eaguiry of
domages,  Phere was a eafe in M fucm 1o vg nthe firft year
of Charle: the £ 1 £ ), in this court, w el weas debt wpou a
bond agamtt an alnonliratory dated die swrenticth of Aag, s the
twentieth of Feows the Lirft s ahe achon was commented iu
Helary Term, wi tne Wi year of Kivg Fomes, and entirned m
Eufler Terauy in e fudt of Clarles t/e Firgly and shen the defen-
dant pleaded a judgment upon ancthee hoad, dircd anne qrars
regis wone, which war tapoflibles it being the heft yeae of thekimg,
ults « guead, Ec. s e plamtift rephizs, that recosery was by fraud 3
and iffue thereupon, whah was faaadfor the planutl s and the dio-
fendant moved wy arrelt of judgment, for that it was mpetlible in
the firll of the kiny that 4 1ecovery thould be in the kfth year, and
therefore no judgiient conld be given upons this ilue 5 ger the
plaintiil had judgment.  But this 3s no authority againdt this cate,
becaufe that was debt againft an adminittrator who had pleaded a
falfe plea, which was tound againft him, and had nat confeired
aflets, but only to fatisfy that judgment.

Curia. When Hlue is joined upon an ill plea, and a verdi®
for the plaintitt, yet he fhall have judgment; for the defendant
{hall not take advantage, atter a verdilt, of his ill pleading.  As in
¢jedtment () the detendant pleaded, thae one Ridler was feifed jn

) (¢} Lacy ». Reymoks, Cro, Elia.
(4) Reynolds v. Buckle, Hob. 326. 214. a. Roll. Abr. g9,
2. Roll, Abr, 709. (/) Knight ». Harvey, Cro. Car.

(
(4;)) Lovelafs v. Grimfden, Cro, Elize 35'(g) Johns v, Ridier, Cro. Jace
237,
P4 feey
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anthz judgment
asin the award-
INg execution.
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fee, and made a leafc to him for five ycare, by virtue whereof he
was poflefied, until the leffor of the plainti{f entered and diffeif:d
him, and made a lcaft to the plaintiil*; that thereupon he re-en-
tered and cjefed him, prowt ef hene louit s the plaintff replies,
that his leflor was feifd in fec, and icafid “ to hin, and the de-
fendant oufted him, ABsQuE Hoc that he did difleife the defen-
dant ; upon which iffue was joined, and found for the plintiff,
Now this was avery vainiflue, for it is impollible that a leflee for
years thould be diffcifed 5 but the dcfendant fhall not take advan-
tagze of fuch an il plea, but havine coniiflod a Jeafe made to the
pluantft, and it boirs diche il not- difleife the defendan t, the
Judgment is wali given, torat ttands with the Law, that the plain-
tiff did not diffcite hivu; butof thore had boor a verdié tor the
defendant, he could not have judoment, for then i jury would
have found, againtt e law, thata tamor was dilcifed (),

(a) The verdiel wos fit afids, 3 a
weitofen juny owaded,bocaio b,

ILd. Ray. go. § C. Cemb. zR0,  Sce
Loy v Reynold,, Cros Ihz, 214.3

b ing mom terabthe iy o po poner
to cnquue of damages, nd  pudy ot
wad entered tor the plamii on the on.

Pirse Poldinmpren, 1. L, Ray, 390.3
Rex e, Philip, 1. Burre 202, ;5 Ciaven
v. Hanley, Comy. Rep. 548,

fetfion. 8. €. rLdalk. 1,5, 5, G,

Hartop eguift Holt,

V“(TIT.IJAM e TR, by the grice of Gad, of England,

Scatleondy, Franeey and lrelard, wie,y dofender of the fath,
&c. To ouriight trulty and well-heloved Sir “yobn Hslty Knt.
our chief juitice, affigned to hold pleas in our court befare us,
greeting : Whercasin the ftatute et foth m the palament of the
lady Elrzalerh, late quecn of Enafandy Lolioon ot L2Cpfminfler the
twenty-third day of ANowember 1 the 27th year of Lor veign, it
was enacted by the authonity of the i parilunit, that where
any judgmentlhould, ar any tiae thercaiier, Lo givenin the court
of king’s bench in any fiit or aéticr of d by, d-tinae, Covenaat,
account, aftion upon_the cufe, ¢eime fime, or trdpafs, firft
commenced, or to be 0t commence dth v {oither than fech auly
where the faid queen’s majetty thould be pany )y the party, plain=
tiff or defendant, agairit whom fah judgmant fhould be given,
mi%ht at his clection fu: torth cut nf the courc of chancery a fpe-
cial writ of error, to be devifed in the fad court of chancery, di-
reted to the chict juttice of th: ud cout of the king’s-Dench
for the ume being, comimanding him to caufe the f2id record, and
all tidngs concerning the hid judgment, to be brought before the
Jjuftices of the common-bench and the barous of the exchequer
into the exchequer chamber, there to be cxamined by the faid juf=
tices of the common bench and bavons aforctid; which faid juf-
tices of the common beach, and fuch barons of the exchiequer as
are of the degree of the ccify or fix of them at the leaft, by vir-
tue of that ftatute fhould thercupon have full power and authority

to
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to examine all fuch errors as fhould be affigned or found in or
upor any fuch judgment, and therzupon to reverfe or affirm the
faid judgment, as the law fheuld require, cther than for errors to
be aﬁ'«ru"d or found tor or concerniay the )unﬁ wtion of the fad
court uf King’s s benchy or for any want of form i anv Wiity e
turii, plunr, br]l, declaration, or other pleadiny procefss venldiét,
or proceeding whatfoever s and after that tae juagmend thould be
affirmed or revaifed, the record, and WU tings conceing the
farae, thould be brought back intotie fad cowrt of king’s bonch,
that fuch further proceeding fhould be had thereupon, as wall for
exccution as otherwife flrould appertan, as in the Did ftatute,
among, other things, more fully appears 3 snd foraf nnch ac in the
1ccord - md}udwmnt, and allo in the ewing of judpment in a
plaint which was in our court before us h) billy between Thomas
Hartop and Richar d Holty otherwite caiicd I\'fwur{] It of Lon-
domy mercery as well of a debe of 43510 which the foid Thomas
demanded of the (ud Richordy as of 4350 for his dameves which
he fuflained by occaion of the actannng of that deby and aifo
in the awarding o cecudon of tm inuli;'l11<'|1t.1fhr( laudy upon
our writ of /ur. feocnas afiuing out of our tame comt for the fad
Thomas againtt the faid Richerd of the debt and damages afore-
faid, maniefl coror hath intarvened, as by the complunt of the
faid Rochard we ae niornind s which fad error in no maaner
concerneth v, or the junddiction of our fad coutt of kiag’s
bcm.h, or the want of fora in any wut, rvtur 1, plaint, bill, de-
clawation, or ather pleahn, procefs, verdict or proceeding wlnt-
foevery as we are m.mmul 5 we willing thur the fad error, ifany
be, be coireéted, according to the torm of the ftatute aforetaid,
and full and fpeedy juftice done to the {ad parties in this behalf
do commaud you, that if judgment be givenyand an awrd of ex-
ccution of the fame judgment upoa owr wiie of fee j:u.ias be
adjudged, that as weli the record and proce-dings aforcfaid, as all
things concerning the fame, before the fid Ju‘lmu of the com-
nion bench and b. tons of our exchequer 'f()‘fil"l, in the exchequer
chamber aloreiaid, on Satm(/ﬂy, to wiiy the fecond day of My
next coming, you ciic to be brought Lifore our Lid juftices and
barons, thut lhvy h.v"mg, examined te record and procefs aforefiid,
may caufe farther to be done thereupon that which of right and
accordig to the Law and cuftom of our kingdom ol Ensland thall
be meet to be done,  Witnefs Ouilelf at JE%/fmingter the twelfth
day of February in the feventh year of our reign.

Hartop ayainft Holt.

HE rramnrtirr had judgment in an a&tion of debt in this Ifa
court. A writ of crror was brought in the exchequer cham- :‘l’]: :‘er"fmz'
ber and the judgment afitmed.  Aftcrwards a foire Sfacias was ,,e,qbe ,,,m,s]:g

on a judgmentin debe, obtained in the king’s beachy and, after judgnicne affirmed, a [f::rcfamuﬂ
have execution be fued out, a wriT or ) Rvor will not lie in the exchequer chamber upon ag awa
of exzcution on a judgment on this fiiic furiass for the 27. Ehz. c. 8, tends only a writ of errog
on the merits of a cife.—S, C. 1, Salk.263. S. C. Comb. 393. 8. C, Ilolt, 271. S, C, Lﬂ’,"
Mad. te5. 5. C. 1. Ld. Ray. 97, 5. C 3. LdiRay, 73, Sk 590, Comb. 12,264, 8, Mod
D108 ,70 573 Fuigoay e

brought
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brought quare executioners non, and an award of execution therew
upon ; thena writ of error was brought am in redditione frdicif
quam in adjudicatione execrdionis, ¢, which was allowed by the
clerk of the errors; pending which wnig, the plaintff took out
exccution.

And now a motion was made to fer it afide, becaufc it was
fued forth when there was a writ of error depending, which is a
Sfuperjedeas.

* The queftion was, Whether wieri? of error would lie in THE
EXCHEQUER CHAMBER, upon an award of an execution of a
judgment upon a [ ¢ fucias now after an atirmance of the firft
Jjudgment ?

It was admitted, that the flatete gives a writ of esrnr upon
judgments in feven actions only, of which a feire fucias is none 3
but it being for exccution of a judgment 1u an uction of debt, it
is within the meaning and equity of the aét (a), which was ta
relieve as well againft an erroncous execution as an erroneous
judgment; for that may he afirmed, and yet the execution re-
verfed (8).  This was the opinion of my Foro HaLEe (¢); and
the ycafon by him given was, that a judgment in a feire facias,
grounded upon one of thofe actions mentioned in the fatute, is
i effect a part of the ficft fuit, and they baving cogmzance of
the original action, have alfo cognizance of all the dependeneics.
But the plaintift’ {hall not be judge whether this writ of ersor be
well brought or not ; it is prowd facie a good fuper fedeas to bis
adtion,and he muft not undertake to determine the validity thereof
after it is allowed 5 therefore he ought not to take out exccution
without leave of the Court, or without pleading it in abatement,
or demurring.

On the contrary it was fiid, that a feire facias is 2 judicial
writ, and the award of exccution upon it, 1s not fuch a judge
ment upon which a writ of error will lic in the exchequer cham-
ber; it is not a judgment upon any of the feven caufes of ac-
tion mentioned in the flatute, and therefore fuch a wiit of error
has beun difallowed upon a judgment in feundalum magnatum (d)y
and likewife upon a judgment on the ftatute of Ulury {¢), for
taking more than fix pounds for the Joan of one hundred; bur it
has been allowed upon the flatute of Tithes, for that gives an ace
tion of dcbt.

Afterwaids, in Michaelmas Term, Te Cour's gave judgment,
viz. The defign of the at of parliament (f) was to give a writ
of error upon the merits of the cafe (g); but here the right is

(a) Nevil v. South, Cro. Car, 286. Ncediam, 1.8id.143. Dougl.351.(337.)

3. Roll. Abr. 929, () Whitton @. Preflon, 3. Sid. 240,
(&) Cro, Car. 464. See Vent. 49.
(¢) 1. Mod. 79. (f) 27. Eliz. c. 8.

(4) Cra, Car, 142, Stratford v, (g) Crow v, Maddock, Andr, 285,
determined,

.
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determined, and the writ of error is brought upon the award of
execition ; fo that the exchequer chamber have no authority after
they have affirmed the firft judgment.

Thercfore the writ of crror is no fuperfedeas,

* Johnfon againft Lee.
Hilusy Term, 3. Wl &S Mary. Rell R
BERKSHIRF, } ﬂ/f" MORAND. guol aiias sCILICET

to wit. Lermins Pafthe ult. py ceter it. coram dsming
rege et domina nnpor REGINA MARIA apud WEsT, venit WiL-
LIELMUS JCHNSON gen. qui tum pro dumiio vege ot dicta domina
nuper reging quan pro feipfo in hac parte fequitur pr ‘Unomam
CHADWICKYE attorn. [wum et proiult. in cur. tune ibidem quan-
dam bilia. fuam verfus Gou¥RID LEE gen, in cuflod, mar. Ge. de
placito trrmﬁ{r. et contompl. contri eos qui _ﬁ'«'ut. Junt p/a( itum in cur,
chriflianitat. poft probibition. regiam eis prius inde in contrar. dizc £,
et delibcrat. et funt pleg. de profequen. fulicd, JouANNES Dok o
RicHARDUS RoE; guer quidem billa fequit.in ke verba : i BEr Ks,
J WiLLiELMUs JOHRSON gon. qui tam pro domino 1cge et do-
. ntina veging quam pro feiply feqid. in hac parte querit. de GoDFRID.
LEE gen. in ciflod, mar. M Jo domint regis et domine veginee
caram ipfis rege et regina exiylen. de placito tranfpr. et contempts
contra eos qui jecut. funt placitum in cur. chy iffianitat. poff probibition.
vegiam ets prius inde in contar. divefl. et deliber at. pro eo vidcliedt quod
cum fecund, kg, ct confut. hujus veg. Anglie omnia et fingulu pla-
cita et cog. placit..de quibufrungue debit. contrall. tranfgr. fuper cafu
expen). frve feod. infra hac rogn. Angl. contingen, fivc emergen. cati=
rague bujujmodi placita et nigotia et eorum plac torum cognstion. ad
ditlos dom, regem et dominam reginam nunc et coron. fuam riyiam
Sfpecialit. fpectant, et pertinent. ac per communem ligem tevver bujus
regni Angha ot nonan cur. hriflranitat. per leges frve cenfuras eccl.
ullo modo triavi terminari aut difuti debeant ct femper hatlenus de-
buer, et confucver. cumque ctiam per quendam aftum in paviiamento
dom. HENR. nuper rigis Anghe ofiavi anno regni fur viccfimo
tertio tent, edit. et provif. inter alia inallitat. fuit authoritate cjufdem
parliaments quod nulla perfona foret citat. fummonit. vel alit. vecat,
ad comparen. per [eipfum vel feipfos aut per aliqurm procurator. co-
ram aliquoordinario archidiacono commiffar.official. aut aliquo al. judice
Spiritual. extra diocef. vel peculiar. jurifdiét. ubi cadem pei fona qua
Soret ficcitat. fummomit. vel alit. vocat. foret inbabitans ANGLICR
dwelling tempore adjudication, five emanation. ejufdem citaticn. five
Jummonasion. nifi forct per in vel fuper certis caufis in eodem aciu par-
ticularit, except. mentionat. quodgue nullus archiepifc. neque epifeop,
ordinar. official. commiffar. wel aliquis al. fubflitut. vel minifir. ali-
guorum preed. avchiepifc. epifc. avchidiacon. vel aliorum ten. aliquam
Spiritual. jur. ad * aliquod tempus 4 fiflo Pafc. prox. fequen. poft
gdition. altis pred. peterent demandarent capercnt vel reciperent de
qliglibu: Jubdit. dild, domini regis aliquam fummam el fummas pe=
cunig




« 3oy,

Lit,

Trinity Term, 8. Will, 3. InB.R.”

cuniw pro figil. altion. alicujus citation. poft preed. fofium adjudicat.
vel obtent. qu.um tunt. t es denar, fl.rlings fuper paenus et peenalitat,
10 codem aft: content. ot limitat, prout per eundrm aétum (relation.
inde babit.) plemus biguct et apparct 5 cumque ciiam pred, WiLLI-
ELMUS JOUNSON mads fit et per fpatium duo  wm aisrum jam ulf.
elapf. fuit s oficden. et inbabitans aprd paroch. de HUNGLRFORD in
cademt com. BERKS infra peculiar. jur. decani de SARUM ac infra
dice-f. SaARUM, ot wan efl nec infra fjatiun dusy um annirum jam
wlt. dapf. fuit mbabitan. five vepden. infra crvitat. LoNDON. vel
fuburbiunt ejujdem civitatis neque alibi infra dicec). Cantuar. ac etiam
liber berio bujus regni Augl & jam exiftit 5 et fic per totum tempns vite
S extitit ac vatione inde emnibus et fingults libertatibus privileg. et
laberis confuctud. buus rpni Anglie quatenus ligev. domint regis et
dominge remme nune et progenitorum fuo unl auper reguri et yrogi-
narum hujus o gni gl ufitat. ct approbat. gaudere debeat ; y-ad.
tamen GoODY «10US LLE pramiff. non sgnarus jed machinon, ipfum
WILLIELMUM JOLiNsON contra debit. Ligus reani Anglice formam
oppir inre ot diile dominum regenm et dominam yegmam nunc exhere-
ditarc av copriito. placits gue od cur. d@1él. doin ni regis et dimina
vecina wnc por tinct ad liud examen in cur o briflianitat, trabere ip-
Juni WILLUELMUN JUUNSON [rime die Siptembr is anna vegni diét.
domni 109is (8 domuie o crine nunce guinto apud HUNGLRFORD in
com. BERKS. prode ac v foug cudtar juso decans de SARUM ac infra
droce/s SARULY cttart canjavnt ad compayen. coram vencrabili vire
Grorc1o OWEXDEN Lg. d ctwe alm. cur. Cantuar. de Ar cubus
Lonvon. of-al. praupal. ejufve [uriagat. ant al. judice fpiritual.,
11ea parte o pelens in auia voc. Doflors Commans Jatuat, imfra
civitats LONDON. jocundo die Qctobr. extiae prox. frquen.  Ad quem
dieir: ot locum preed. coem precfite (GrorRGIO OXENDEN func ju-
dice fpiratual (c.dem WiLL. Joun-oN [ undum exizen. tation,
preed. conparen.) prad. Gopyrints Lee adtun. ot ibid. wram
precfat. quaice fior stial. petnt de cder WILLIELMO JOHNSON pro
Jeod. et capenf. fofer@ @ na . fummas an tito fe atin. ad quind. livr.
quatucr foud. et octo aenar. in [chedul. libells pofibac meatismat. anncx,
particulavit, expi ff feilicet {19 denare <pendit. quingue lhr. et ollo
derar. et 170 feod decem libr. et quatuai folid. raute ot /uba’o/e_ 'vnfm
itfum WILLIFLAUM JOHNSON litelands quad 1pfe GODFRIDUS
LEE fuit et ¢ft [rowator. ciorcorfiflor. epaf opr Luxpod. ac qued
in vacation. pofi " ci oinum Sunéte T ann, £ m. 108 3. vel Term.
Sanete Mich. prex. ct immrduate fequen. # d.clus W ILLILLMUS
JOUNSON tunc munor cxjlin. anos agen. vigint. et dimid. fed vi-
coftrnum primum atut. Jua ante qunc temfo)is ton compleverit et
cadim caufa po fo - babilom flandi in judicioadsicaporan. bgatum per
WILLIELMUM JOHMNSGN &jus at um nuper d funcl. jibi velicl. et
donat. non hatend. quaniam MarGARETAM CHRISTIAN, vid.
curatorem fibi ad cificium pr wd. diélo W1LLIELMO JOHNsON effign.
onuscuration ine:acceptavity eanerigue MIARGARET ~» CHRISTIAN
et dictny WILLILLMUS J CHNSON w0/ aliguts al. amicus dizte WiL=
LIELMI JOHNSON conficter. jiu eorum wlit, corjucot diétum GoD-
¥RID. LEE ge pigjeguen, Lyitime cantra quifdgin RICHA;DUM

‘ RICE



CTrinity Term, 8. Will. 3. In B. R,

Prick ¢t THoMAM BATYALL executor, ¢/, di-?, WiLL1IFLMI
Jonnson defunét. ad cxbiten. inventor. et rn;(riul. canf utum de bunis
et catallis pred. WILLIELMI JORK:0N defunit. froer. diium
GonrribuM LEE procwsatae . ad poof-quen. (.'/nj’f/m prﬂ‘zf. e

wod dictus GOBFRIDUS doib o wwatan. aqte Toronin, 8.l
Michaed s apfo Term, Swici 4 Ciohaclts woms Damin 1653 [uf -
dicta citation. caatra dicdc Ricriavpom Pyicr e 1 itonang
JATTALL executor s tejle al WV IRLAY JouNG N defanit, ad
exhiben. invnt ro b conputnar dungoe DG WILLLLLMT JunivsoN
difunct. et ad cefpmden. didt. N\ Lane o JouNsoN jun. per
decrcte MARG v orram CHRIs v s ey ctvale ¢oaffgn. i o fa
Jubjiraiiion. legats prevd. fuls frg-i/o o i ton, p ) epad Lonnow.
mifit et in dict, RICHART U URICE porfoud'sts  soqr cnra ¢ ot
ditl. exccttan . pronin CMpar e Ay Juxt s e, ciief fabt decrotf viis et
mmadis in difla cus o fiil L epifeapal. LLONDON. pry cantumacion Jra
excoupnmnd ai [ [rovnau tac guod omiang ot finenla [lad. ot o oter. te-
cntriee fume, in cad e jeledila fLoofe ot cx conjutrd our confiyd e,
r'[u/u.‘f't' G A Gee Eutms it of i peocefo tE Junt dltaet dia /a/-
o, adoccat. procuwratove gyl n o el fl ety curs prot
11 caden fibedulacointin tus 5 et quedpro, ot WL 2oy Jornson
Jolution. feud. et coterarum pocun. fummarnin in dicta fChedile men-
tionut. et exprelf.in f¢ jufecpit et promifit falocre prefar Gongripo
Likg fid nondum fovit aut fatisfocit frout per opoom lindls ot fohe-
dulr adinde annex. hic in cur prolar. leéle ct amiit, plouiny Qi et of
app .vety ac liccr ipfe prefut. WILLILLMUS JCdNCON ad a'ignod
tonpus infra fex annos anve dicm cxsibdion. quo el, five libd'i prafat.
GoprFrivo Lxe piad. mn affinpfit furo, je ad folven. pra fur.
Gonrrino L devit. feuds few xpenf. in j h.dula libells precd.
anncx. meatignat, vl ahquan ande partom liooique poafat. qulice
Jpiritual. mewfifle per hblion pr e . wppar.t qusd proefut. WrtLg-
ELMUS JoUNSON fuil tnfra tat. viginte ct units anaornm whi fcia
prod. verjus profut. Ricuaroum PrRice of THoMAM i5ar-
TALL profecut. fuit por ppaod GovreiptM LrE; latyne ctiam
idem WILLIELMUS JOANSON omnia et fingula ¥ prmfla prod.
per ipfum WILLIFLMUM JOUNSON fupr fuogefl. ot all gut, in
preavd. ci . chrihaantat. cora: prefats jud O fpostual, 1 cxsier -
tivn, fuam et dim i ibide i promff. erpiz,J practtavit al'er.cot
et il ancvitil ilet gl pin. ot v cind, e lare eltulity idom tanep fdox
Jpiritual. placitum cllcgation. et frotat. il admatord fou rec prie po-
nitus recufuvit ot poad. GovrrRmvs Lyt ipfum WirLiELMUM
Jormuson po a’z:/iuihvr.'m diet. cr . ¢/!7‘I//1!Hlltnf.ﬁ‘lfh no de el fuper
preemiffis prad. condemnve ac ipfum WILLIELMUM JONNSON ~d
wiven, eidrm GODFRIDO LEE amma ct fugn'n feod. et cx,en, in
Jehedula hbells proed. aniey. nmentionat. cmpe'lere tot. frs viribus
conatur et indics machinator in difl. domini vey s ot diminee regiva
nunc contempt. et in ij fins WILLTFLAMI JOUNSON @ ave dan:nan:
pra'jmlic;um gravamen ! d:_/aupm ation. rmanif fl. a. o 1ra Jorm.
Slatuti preed. a: licet brcve dift. domani regis et dominee ) gine mun:
de prokibition. frafut. GonrrRiDO LEE in hac puric o-limo dis
Martii anna regni dilli donuni 10g°s ot dooiiee reging nune | - to apud

\ HuNaEgRFORD

. .
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levson  HUNGERFORD preed. in c:m. prad. in contrarium inde direéls et des
‘ﬁ‘:ﬂ bibcrat, fuit idem tamen GOO¥RIDUS LEE placitum prad. pefl proe
*  bibition. regiam prius ei in contrar. inde in forma preed. deliberats
pofica [eilicet decimo quarto Martit anno fixto fupr adicto apud Hun=
GERFORD pred. in com. BERKS prad. ult. profecut. ct in plucits il.
proccffit dicl. brovi difl. domuni regis at domine 1.ging nunc de pro-
Bibition. in forma preed. divelt in contrar. tnde quovis modo non ob-
flante in d:é1. domini regis «t domine riging nunc contempt. et ipfius
WiLLIELMI JOHNSON damwum prajudic. dipauperation. ct gra-
vamen mmlu/’rjlum, unde dicit quod detcricrat. eff et damnum habet ad
valen. quadraginta librarum, et indr tam pro dom. rege et domina ret

gina quam pry feipfs in bac parte producit fiilam, fo'c,

It mdr ad bunc diem fiilicet diem Mercurii prox. pofl Oflab,
Sanéts Hillur. iflo eodem Term. ufque quem diem praed. GopFripus
LEE babuit licen. ad billam praed. interbquen. e tune ad refponden,

o e Anic guem diem prad. nupor domina regina MARIA diem fuum
¢laufit extremmum coram dom. vege apud \VESTM. ven. tam prediftus
WiILLIELMUS per attorn. fuum preed. quam pred. GODFRIDUS
per JoHANNEM LEE attorn. fuum, et idem GoDFRIDUS defen. vim
et injur, quandoy, &eo b ommem contempts ot quicquidy e, et dicit
guod 1pfe non fecut. ofl pla.itum i1 pred. cur. chiiflianitat. poff pro-
bibition. vegiam «i in wontvav. tude do cél. et diliberat, modo et  forma
prout pracdictus WILLIELMUS JOINSON gni tamy &co fuperius
Voo fus eum queritur, et di hoc pun. fe fuper patriam. et prad. Wi~
LIELMUS JOHNSON qui tamy, G tndz fimilites y Se. Sed per by cve
difd. domint regis de confultation. in hac parte impetran. idem Gop

[ 235 J FRIDUS proteflan. * quod prad WILLIELMUS JOHNSON in ead.
cur. chrifhanitat. fuper 1us mentiorat. non plactavit feu allegavit quod
ipje idem WILLIELMUS ad ubqued tempus infra fex annos ante diem
exbibition. querel. frue libells iplius GODFRIDI prad. non affump-
Jit fuper [e ad folven. cidem GobDFRIDO debit. feod. fore expenf. in
Jubedul. libibio prad. arnex. mintiovat. vl aliquam inde parcel. prout
praed. WILLIELMUS JOHNSON Juperius allegavity pro placito &lem
GODFRIDUS dicit qued 1n eodem wétu 1n ner . proed. WILLIELMI
JounsoN mentionst. inaéhitat. fuit quod nulla por fona foret cuat.
ﬁ:mmamt. wel alit, vocat. ad comparen. pr /Z':pjm/z ved jc'ipf(lm aut
per aliguem prowrater. coram a'ique ordinar. arceatacono commiffar.
aut aliqus al. judtce fpirtnal. cxtra di cef. vel pecultar., jur. ubi eadem
perfona que forct dtat, fummanit. vel wlit. vocat, foret inkabitan.
Ancrice dwelling, rempore adjulication. five emanation, ejufdem
citation. five fummor.ition. Jub peenis et paenalisat. in eodem altu men-
tionat. excspt. foret in cafu quod wiiquis cpifcop. aut aliquis judex in-
.« ferior habens fub ipjum jurifdiction. in fua jurc et titulo vel per com-
miffion. requifition. vel inftan. faceret archizpifcopo epifecapo vel alicui
ju;urior:' ordinario ad capicn. traé’, ANGLICE treaty eaaminan. vel
determinan, materiam covam ipfo el ejus fubfiitut. et 1d folummoda
Jacien. in cafibus ubi lex civilis vel canonicalis affirmat execution. tal.
requifition. vel i;ﬂan. Jurifdition. legal. feu tolerabil. offé et except. in
quibufder: al. caftbusin eodem allu fpecificat, prout in codem aclu pleniug
contingtur, Kt idem GOLFRIDVS ulterins dicit quod ipfe per jj)aiti::unz
viginti
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Wiginti et quatuor annorunt et amplius jam ult. clapf. fuit et adhuc off
Wernws procurator curs comfiflsr pifiori LoNDON.quolque ipfe idem(Gop-
FRIDUS vicefimo_feptima de Oitshris anis Domini 1683 apud l.on-
DON. inparoch. SAvCTI BENEDICTI frope RipPAMPAULAN. in
warda de CASTLE BAYNARD retent. fuit forc procueraturem ipferum
MARGARETZE ef WILLIELMI ¢n cade enr. confiftor. in canfa
fufra mentionat. et tun et ibidens ad influn, et requifition. pred.
MARGARETE of WILLIELMU [CHNSON citation. cntra difl.
RicHARDUM Price o T'noMam BATTALL cxecutor. tefli
prefat. WILLIELMI JOHNSON defunt?. avi dic?. WILLIELME
qui tam, &c. ad exhiben inwenlorium ot csmputum bomovum precfat.
WiLLIELMI JOHNsON d funtl. et ad refponden. ditte WILLIELMO
JoHNsON mode quer. per” dict. MIARGARETAM ¢jus curatricem
per candem cur. affign. in canfu fubfirailion, lgot. praed. per provd,
WILLIELMUM JOHNSON defuntt. 1 domat. fub frritlo cur. confiptar .
epifiopal. LONDON. dlito medo prefecut. fuit et candem citation. in
dictum Ricuarpun Price pofonalit, vxiqui canfivit et ditd. ex-
cutor. pro e umacia fua in non coppavend. juste tonc . ejufden per
debitum legis cus fum cxcommioncary frocuravit ¥, guadgue omma et
Sfirguia feod. et denas. Juwmme . Johedula praed. [prosficat. jufle eidem
,GODFRIDG devener. pic fiad. et expenf. fuis in lite five foetu preed.
Et quia prad. WiLLiELMUs Joianson medo quer. ot prad. MARr-
GARETA licet fepius requifit. feod. eb expenf. pred. eidem (Gon-
FRIDO folide vecufaver. prad. GODFRILUS camdim WiLLIT L UM
Jounson modo qrecr. pro recupo ation. denar. i proe i fhediela [pe-
sificat. in cur. pasliar. jurifditlion. deca.. SARUM [eltar e intendebat
et conabatur. Scd Roerrvvus Woonwann legum dobtoy decan. ec-
clefic cathedral. SARU M judcx cure peouiiar . Juriflitlin, preed. ba-
. bens jur.sbid. in jure fuo per qroddam [ riptum fuum figills fuo frgillat.
quem idem GODFRIDUS Lic incuer. profin t geren. date wicefino guinte
die Februar, anns Doming 1092, rqtr/i;'it venerabil, pr ed. (GEOR-
ciuMm OXENDEN lecem declzr. ot almer vy Cantuar. fudicem ve-
can. eundemm WILLIELMUM JUIINSON per momen WILLIELMI
Jounson de HunGrR¥oRD i com. BE¥RKS infra pecaliar. jur.
dift. decani coram ipfo codem Grorcio QOXENDEN vel aliqus al,
sompeten, judice dird. cw . ad refponden. dicto Govrrivo Lk ia
saufa et fubfiraction. feod. et quod ciufa preed. audit. et aeterminat,
i eaden cur. fecuinduny legens et juflitiam prout per [iriptum prad
plenius liguet et apparet. Lt idem GoDFRIDUS ulterins dicrt quod lex
ci‘l{i/i: wvl canonical. affirmat excoution. tal. vequifion, wel inflan,
Jur. legal. vel tolerabil. effe @ fuper quo idein (FODFRIDUS pracs.
WILLIELMUM JOHNSON ¢itaricanfuvit ad ompar en. coram pregfat.
GrorRGIO OXENDEN 4 gun doftore aline cuir. Cuntum . de arcubus
LoNDoN. official. principal. qufve jurrozat. ant al. judice competen.
-in aula vocat. Do@ors Commons feituat. infra civit. LoNDON.
Jecunda die Octobris jam ult. clapf. ot in eadem cui. ante probibition.
prad. eidem GoDprRIDG deliberat. prad. WILLIELMUM mode
guer. pro ferd. et expen. pr ad. traxit in placitum prout ei bene licuit
Jeod. et expenf. 1l tunc et adbuc c:dem GODFR1DO debit. et infolut.
exificn. qua “¢ff cadem profecutio &t in placitum tratio unde idem
WILLIELMUS

*[ 238]
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WILLELMUS JOUNSON fuperius queritur. Lt boc paratos eft verifi-
care s inde pelo j -diciunt et breve donani v gis deco jultation. fibi cons
ced, e

Fttoed, Wintirimus Joaxson qui tom, &'c. dic’t quad per
ali;ua per prad. 0D RE UM Jove foperins poactinde allepat.
brove didle & onind vogis de coafuftateon. eidom GonpFrino LEE in
buac parte conc it minime dobery qui pesteffands guod pra,at (GGop-
FRa0 s Lk wom retoat, fied oo procarater. preed. VI ARGARET &
e WinLietnmt foon ov ol pref sven. prad. THoMAM PRICE
et ‘THOMAM .« i TALL i e SUDFRIDUS Superius inde
pleitandnalle vty osief] o digue ctiamguod lex Guddis v ¢ anonical.
pon ™ prafais Giov Gty Qaunni N fudls ad toron, placitum preed.
an piacuts oot GOV D mendionat. oo, e hgal, vl toieralii, pro
placity i i WILLUTr1Us Yeninson dict guod piocit. per
pred. Goprmaoes Yov guead voawfrieon. pred. ROBERTI
VconwaRDd & aide cathod o SAe Ut pred. GEORGIO OX-
FVBEN f ad vean foafot. WIHTLIFLMUM JOHNSON coram
ipis poo bt Groraio ONONDEN 0wl Judice competen, diél.
o Gantaers @l s e aitd G001 IDO 10 (ar//a prn:(/. profal;-
Shracle foad. o gine edef idla tc mnais fuit made et forma procd.
Jupirtis i i st it G eodia contenty mnvus fufficicn. i lege
exifluri ad ,‘.‘J/izm Gontatnvn ad beove dict. domine vems de con-
Juitaivon. ir i part dn petran. an quod idein WILLIELMUS neceffé
nan Fabet nos 2o dosem L ton b altyio mad ) refpondere. Bt hoc
pasat. ,J‘f oo oy nmde pro detidds fuffic en. "]/I’Wi/: in hac parte
dim WILLIT LAV JOUNON pot. fuawt: m et damna jua pred.
cecafione fr do b cdpd dany, Seo Bt prad. GODFRIDUS dicit
qurd pl citngn poeed fe e GUDERIDUM quoud requifition, preed.
Roper 1ty Woeonw anmD pred doan preed. el cathedval, Sarum
pred. Georuio GO NDEN fu foadve an. prafat. WILLIRLMUM
Jounson v iplo prifai. GEORGIO OXENDEN wel al. judice
competer . didl. cur. Contuar. ad icfponder. erdem: GODFRIDO in
caufu pr d. pro fuyi wélin. jeal. prad. it guod caufa illa determinat.
in cadem cur. Contuar. dctezmat. furt meds ot forma pi. d, [uperius
placitat. watericgie i eodem contont. bon. et /ifﬁl'cim. inlege exifiunt
ad ipjum GOLFRIvUM ad bieve died. donunt egis de (or;jultbt}m.
inbac pa-te ivipet; an. Dusd guid ot lacitum mater amque in reden: con-
tent. e GODYRIDUS pus at. «f] werifiare et probare prout cur, ¢,
Et guia prad WiLLisimus Jous-oN «d placitum il, non refpon.
nee il hucufgue alquatit. dedicit id. . GoDERIDUS ut prius p;t. Jre-
dicium et brove dict, domani 1 2is we conjuitation, in bac parte fibi
corcedi, 8¢,

"B. 8.

Et quia cur. dict. domini regis nunc bic de judi-io fuo de ct fuper
pramiffis redden. nondum advijstur dies inde dat. ¢ft purtibus preed.
corum domino rege apud \Wrer, vfgue diem pros. pofl

de judi.io fus de ot juper pramiffis il audi.n. co quod

cur. dict, domini rcgis nunc hic inde nondum, e,

John-
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* Johnfon ans’ 7 Tee, .

PROHIBIT[ON. "T'he piaintif ¢ clited, that by the flatute
23. Hea. 8. c. q. it is caadied, © that no perfon fhall be
& cited to appear cutof hivdioc T where he dwelleth 37 that the
plaintift’ was retident av Huwnge: f50d in Rerksy i the diocele of
Salifbury 5 that the defendant caufed him to be cited before the
DEAN OF THE ARCHLS in Londsiz, and Tibelled acainft Kim for
expences and fres in the cetfrary coor of the Bighsp of Londsn,
and averred that fuch fres woie juftiv due cccording to the cuf-
tom of the faid cours, and that he promifed to pay them; and
alihough he made no fuch proimife qizhia yre years, yet the Court
proceeded to give fontence againft hims an'l the defendant profe-
cuted his plea after the writ of profivitisn ddivered 1o Lim, &c.

The defendant for confuitation pleads the very fure flatute; by
which it is enadied, ¢« that no perfon fhall te cited or fummoned,
¢ or otherwife cailed to apprar by himfelf or herfelfy or by any
€ PROCTGR, before any ordinary, archdeacon, commiilary, official,
« or any other fpiritual judge, out of the dioccfe, or peculiar ju-
<« rifdiction, where tie perfon which fhall be cited, fummoned, or
<« otherwife called, fhall be innabiting and dwelling at the time
€ of the awarding the fame citation or fummons: LxcCEpT”
(amongft many other caufesin the faid act mentioned) ¢ that any
< bifhop, or any other inferipr judse, baving under him jurif-
¢ diGion in his own 1isht and title, or by commition, make re-
« queft or inftance to the archbithop, or other fepennr ordinary
¢ or judge, to take, treut, examine, or determine the matter be-
« forc him or his fubftituze; and that to be done in cafes only
<« where the civil law or common Luwv dsth affirm exccution of
£ fuch requeft or inftance of jurifdiclion to be lawful or tolerable,”
ThuaT the defendant is & pros/or in THE CONSISTORY COURT of
the Bifbop of London, and was retained as fuch by the curatrix
of the plaintifi’ (he being then under age), to proficute a fuit,
againft the exccutors of his grandfather, lor a legacy given to the
plaintiff, and to exhibit an inventory; that they were excommu-
nicated for contumacy in not appearing ; and that the fees and
expences in the libel were juitly due to him for proficuting the
faid fuit; that he endcavoured to fue the faid plainuff for the re-
covery of the faid fces in THE COURT OF PECULIARS of the
Dean q/' Salifbury ; but he being judge of the * court, and hav-
ing jurifdiction in his own right, did, by a writing under his feal,
require the Dean of the Arches to call the plaintiff before him, to
anfwer the defendant in a caufe for fubftraction of fees; which
caufe was there determined accordingly : and the defendant avers,
that the civil and common law affirms the exccution of fuch re-
queft to be lawful. Whercupon the detendant, before the pro-
hibition delivered to him, did cite the fad Fohnfon to appear be-
fore the faid judge of THE ArCHES in the caufe aforefaid ; and
avers it to bc the fame profecution of which the plainuft com-
plained.

Vor. V., . Q Te

‘(48]

o
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596.
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Corib. 105,

1. Salk. 40.
Carth, 33.476.
1. Lev. 1913,
2. Salk 48,
1. Saund. 402,
12. Mod, 608«
1. Ry, 703.
t. Vent. 164,
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To this plea the plaintiff demurred, and the defendax;t joinéé !

in demurrer.

It was argued, that no confultation ought to go.

For, FIrsT, if the defendant will bring himfelf out of the fta«
tute, he muft fhew, that the requcit made by the inferior ordinary
was made to him who had the next fuperior jurifdi¢tion ; which he
has not done («) : for here the requeft is from the Dean of Salif~
bury, who was judge of THE rEcULIAR, to the Dean of the
Arches, when it ought to have been - to the Bifhop of Salifbury,
being the next immcdiste esdinay, unlefs it appear that A PFcU-
LIAR is fuch a junifdilion froim which there o no appeal to the
ordiniry 5 or that it is a pnifdiltion by prefoription /4),  The
judge of thie rEcULiar is an infurior puitun to the bithop, and
THE PECULIAR 1t may be frhordinaee o ki s if fo, he cannot
tranfinit a caule poy v to t mchhifhon, but muft leave it to
the ordiniry . ot whom s power is donved {e).

E contra. Ou he ciher £de it wo armuedy—FirsT, That
the letter of s egueyd voas to tre it mmnediaie ordinary 5 and if it
had appeared that th's jurili i on hed been (ubordinate to him, it
would have alterce e colt; but the plaintil” having alledged
that it is o peculiar ju-.sticiion, the b ticr of iequeft may be pro-
perly made from tweh to the arcitithop himfclf:—SEconpry,
That if it kad been five from a ooneri) aaemption from all ordi-
nary juridiction, v Woes cominen, as my Lorp Hoparr
tells us, in atoxnasrrr s before the diliolution, then the caufe
muft be remitad to the ding @ for this adi was made as well for the
prefers ation of the juriidiction ¢f rHr ORDINARY as for the care
of THE *rOPLE : for others. iic the archbifhop may call a caufe to
him, which is in none of tir. vales within the power given him by
this adly and then ¢ il be totdly cluded :—TrrpLy,
“I'hat it is not enough for the plaintifi to fay that he lived in the
parith of Jlingerford, withina peculiar juritdiclion of the dean of
Sal.fowry, ac iifra deefrn SARUNM, but he ought to thew that
the peculiar was fudbordinate to the Bijuep of Salifbury, being to
deprive the fpiritual court of a jusddiction which they had betore

the making of this act (1.
SeEconpLy, The der ad vrdee ot oy that this was a cafe
which was pesmitt.d oy trer Loy, butonly thae the civil o7 canon

Jaw affirms fuch requeft, whichis in the disjunélive, and very

uncertain. ,

THirpLY, He allelgcd that the Dean of Salifbury requefted
the Dean of the Arches to call the plaintiit before him, to anfwer in

(2) 1. Salk. 4o, 41. () Sce the cpinion of HorT, Chief

(4) Gafuel w. Jones, 2. Roll. Rep.  Fopiice, on this paint of the cafe, Skin.
446. 443. ) 589,

(¢) Jonesw. Jones, 1, Sid. go. Cro,

Car, 262,~5¢¢ alfo Hob, 16. 180. .
a caufe

b

X
T

N
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@eaule for fubftradtion of fres; and the libel is for fubfraction of
fees and expences, which is larger than the requeft, and therefore
not good.

, As to the objetion, that the libe/ is larger than the requeft, '
one being for feés AND expences, and the other being to anfwer in
a caufe for fubftraltion offees only ; it was argued, that this isnot
material, becaufe fuch fecs muft be intended as paid to others,
as well as for fuch as were duc to the plaintiff * [ 240 ]

FourtHLyY, But the priancipal point was, Whether the defendant A procTon rea
ought to fuc for fves in the ccelefivitical courts, fince fuch tained by the
things are properly copnizable at common law, for which he curator of an
* mic : it OF Y A 1nfaut to profe-

micht bring a guantum meruit or an indebitatus affimsfity upon . a fuit fora
the retainer for work and labour, and tor money laid out; and the J.gacy due ta
law raifcs the promife.  "There is no difference between fees in the infant, caga
the prerogative court and other courts of ¢quity, for which fuits ot libel in that
are ufually brought in this court ; the ufage of which courts may fg'r"lt::'“c::: )
be given in evidence at the trial 5 and cfpecially in this cafe, which 4 fm,P bue
is grounded upon a prefeription for cuttomary fees due time out muit bring an
of mind, which {hall be tried by ajury. Ifit be objeéted, that action for them -
pro@ors fees are pait of the caule, this cannot be, becaufe when in the courts of
the fuit is determined, it cannot be afterwards continued for the ™" law.
fees ; and fome of the foes in thot court are {ettled by act of par-~ 1. Salk. 333
liament, which arc thofe rclating to wiils,  Neither can it be g;":::f"ﬁ’
objected, that becaufe this Court will not grant a mandamus | w4 7:.67.
to reftore a proftor when removed from his oflice (), therefore skin. 589.
you will not grant a probibitisn when he fues for a recompence 4 Mod. 254
for hislabour and pains. The lave of Kxglzand 1akes notice of fuch g“""' 170.
Jduits.  But this Court will not take notice whether the party is @ l';:::glla’i‘.
procor or not, but will Lave the determination thereof to a proper (607.),
court. Itis truc, there is no precedent of any fuits here for 6. Com. Dig.

proctors fees 3 and it is o< trug, there are likewile no precedents *¢ Probibiaon™”
of fuch fuits for fees in chancery.  Rut they may be well com- (-F'BS.).Ab ¢
menced nnder the general teims for work and Jabour, and ure ,;69“ o
grounded upon a cuttom ana cantract, wnich are things triekle at Comb, 537
common law. [t 19 trud, a prebibitan o e court-chrifhian has Cuh. 276,
been denied by this Couwt (5, where the hibel was for proctors Carh. 16y.
fees 5 but it was not for that redfon alone, for the caufe alledged :&;‘SE:{Z“{,‘M"
for prohibition was, thas the fint for which the fecs were laid cut 264 ”
was not determinable m that court. But the Judzes thought it

reafonable noet to prohibit the prodor to fuc there, for neis enly a

fervant, and is ot 1o take upon him to deter:nine whether that

court had any juriiliction or not of the caufe.  In the cafe of

Horton v Wilfun (c) a prohubition was lik-wife denied to the

fpiritual court, wiicre dic it wan for proctors fues ; but there were

but three Judees in tne common plens when that rele was ziven:

the Chicf Juftice was az-init i - profubiiiony and the pmine fudge

for it ; for he was of ¢ Luon, that fuch jees ought not (o be de=

"

.

{a) 3. Leve 309. 3. Mod, 332. (c) Michazlmas Terin, z5. Car. 2+
¥, Show, 217, 251. 261, in ths comnzon pless, 1, Mod. 167,

(#) Rell. Rep. 59.
O 2 manded
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Jorxsow  mand.d in the fpiritual court, becaufe the plaintiff has a remedsp
"f:':" at law, for the retuiner imnphie a contract for which an aétion on
T the cofe will *lie. Wyanriaw, Yuflice, who was the third
*{ 241 ] Judge, was not clear of opinion on cither file, Bt cven in that
cafe the Court held, that the pro&tor having, among & other things,
demanded a cuftomary fee of fourpence for every infftiument which
was rcad in the cauts, that the law ought to deteriniie, whether
fuch a fee was cuftomary or not.  And why nct in this cafd,
\-.'l‘.c:cP the defundant bas preferibed for certain fees time out of

mind ?

L coutrait was argued, that this fuit is within the comnizance of

THE ECCLLSTASTIC AL COURT, of whicn ¢ prscr is an immedi-

* [ 242 ] ate ofhcer; and fees are *incident to fuits comie.rnced there
2. Lev. 64 and they having cagmizancy of tie (.HJJ(::}-IB.!EH.‘!‘ ter v hich fuch
Skin. 493. tecs were cxpums_cu, the llecx'|x1||1.zt1():1 thevent 1 alivincident to
Cafesin Law  the original caufe @ they bave power over him, and the fees
and Equity, 12. demanded by him, and mav leffen and abridge them as they fee
64-3%6.430-  occafion; and by the fame yeafon that they may prohil-t the pay-
Vet 27 ent thereofy by the fame 1eafon they may order the payment.
If the proétor had petitionzd the Courty and not proceeded by way

of Libel for his fees, in fuch cafe a prohibition would notlie {a);

fo that there can be no inconvenenee in allowing this jurifliGion,

for they are the proper judzes of what bufinets is done in their

courts, and can call for vouchers better than a jury can do.

Their fees ore eftabhithed by the canon law, and are leficned and

rdtrained by the power and authority of the cowt.  Rules are

made here 6 oblige the attornies in maiters of praltice ; and the

like rules are made theie to oblige the proftors and minitters of

the court ; fo that they muft be allowed to be the propar judges in
8kin. 494. this matter.  Matiimony and things tettamentary were at et the
22"‘ 462?0 whole bufincls of that court (/) ; but now in cafes where they
Comb'.71. 109, h:wp original jurifdiction, they do' retain fuits even for fuch n-atters
462, which may be tried ac law 5 as a libel may be there for not repairing
Fitzg. 197.  a way leading to a church (¢).  This cafe mey be coapared to
8. Mod. 379+ that where a prohibition was prayed to the coust of admiralty,
becaufe inftead of fiprlation (d) (which is a recognzance in thar
law as much as bazl is here) they had taken a recogiizarce at

common law, wherein the principal and duictics, and then heirs,
goods, and lands, wre bound 3 whereas the hbel ourhe to be

‘ againft the fhip and goods, and cxccution zgamit the latte,, and
Thongh Serjrant pot againft the party : but the ci.ilians osrgued, taat execution
Harris arguedy pyiohe be taken of the body, though not of the lands ; and that
:;:;: :;2‘:"‘"" this was not in the nature of « recapnizance, bat a flipulation in
‘there to ttand nature of ba.ly and might be fued as well in the court of admiral~
o the order of ty as at commcen law ; and no prohibition was granted, but the
ﬁ A Court was matter was adjomined.  The cafe in the Modern Reports (¢) is an

Moy, 24. (a) Much, 5. ()
“ (2) Tanoi, 260 plozo Jaflins Reg. (+) Grcenway w. Baker, Godb. 260.
3% (r) ¥ DMod. 167,

4

exprels
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exprefs authority to rule this, where a prohibizion was denied for  Jonnsom':
a it for pro_tors leay, and tare is no book againft it agarfi .
"T'he reafon of the law is {orthe plainnfts for he betog a proior, Les. A
is not a temporal ofiten, and whot he has dune is about L
an ecclefiaflical fuif, and therefore that court mut judge of - .
it. A prohibition hev been denied in the eominon pleas for
regiftering fees m a caul. between Giyuiin oo Frozarty 1. Salke
330 («).

Six1uLy, Theyought to dlow the plea of won o /Toapfit infrz e Whetbee

Jew anuusy for the fhatuze of Linmtanons extends a» well to tat ![?L;n k‘.ﬂ:: ‘;f
IR LIS P S -

comt as to courts of cquity (). t.sds 1o e fpis -

043 COUlES,
cale; for itis not propaly a dbt, bocaun: expeaces and fees are « [ 2:12 ]
of the fame pature with oz fubpdt-mateer dor wiich they were 39
demanded. It nay o wolt be aliodgedy dhat el vatory caubes are . o
within the fhatate 5 O that ceel ghical conre haviag ongiadd .
jurifli¢tion of this tater, a0 poolubition veght to

* 10 contra. The lawte of Limitatians doos not extead to this

e

St

1

Aljsurnatur ().

(a) Hora, (haf Juire upon tha 8 €, Skin. ¢.. 3 and it is fud im

point of Uss cafe, fad, gt of e dong Gubin™s Codixg vate thar after fovead )
ere@ls anew ofli, by LArRot WX A e s et w2l Wy granted.—-vue N .
t0 ity and o fortizat ot Le don by SHo Lo o Ukenaen, ga Mudo o g5,

the canon law 5 thit pRouTOR, theres vl o 0 the dncual coms tor

fore, at the enginal oitaution of Ve povws oo s dipad , and Pollaed

officz, counld have noothenanedyrnama .o Lo ac’y o b Ray. 703, that the

g cantwon merurt tor ther Leo e wd pang, n e ipitienal court wannot fue

and that the fums thus fiwe? by yuasar e g et g rether ¢ an apparia !
common Jaw came to butaken L aa /o o 1 pa et {ue in the lpuioal

tomabls fees 1 the fpitituad et g bt Goure tor ther Suis, Pitis o, Evans,

that this could not alter the naim ot a2 buaa 13e™. 130 Viner,  a5s. e
proftor’s fervice, wineh 1 tomporal 3 Povie s o Canpeon, Googll 629, RS
for it is formed on a contradtan bici aner, (ol o0 Morner, Harde 502, ol
wheizh s atemporal aQ @ and Rovrsvy, (o) Tris gy U afte: fovia) motsona ‘
Fuftice, relyin on the Gife of Goflm v, 2 olibacta wras granwed, Gabfon Cud, .
Ehifon, feemed to be of the fame opuncsy, ot 7,

.
Harris epainft Peu. Cafe 120,

Eafter Term, 8. 173l 3.

Rolinz3.

DEBT UPON A BeND. The condition thereof was,  to free To debt oo a:

« and keep harmlefs the plaintff of and from all cofls and

¢ damages which may arifc by reafun of a Jaw-fuit, &c.”

tioned “ tofave, .
“ the phmifl

The defendant pleaded “ non damnificatus” generally, and the vo harmichy.

plaintiff denurred to the plea, “ cofts and.daw
. - [
The queftion was, VWhether fuch plea was good or not ? « ::f“ J;gki %

¢ reafon of a certain fnt at daw,” the defencant may pliad ““ wox dammificaiu® gener
8. C. Canth, 374. Savily 50. Cro, Jace 360. 2. Bulih, 269. Cro. Eliz. 253. 1. Sida
Show. 1, 1, Mod. 43, 2, Saund. S35, 3, Mod, 252, 2, Will. 5. 51, 326, Cowp. 47.. 58
4. Bac, Abr. 94, g

I

Q3
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i ‘It was agreed, that if the condition had been to #eep “barmigls ;.

agninft  only, then < non dammificatus” had been a good plea ; but it being*™

B }r"u and keep harmlefs, he ought to thew how he had freed himy
and not anfwered the damnification alone : and to prove this the
cafe of Brett v. Andrews (a) was cited, which was, Debt upon
bond for performance of an award; in which, amongt other things,
it was awarded, that the defendant fhould acquit, difcharge, and
fave harmlefs the plaintiff of fuch abond ; and the like plea was
pleaded as in this cafe; which was held infuficient, becaufe the
defendant ought to fhew how he had difcharged him.  If the award
had been made, reciting a fuit in chancery between the parties,
and that the fuit thould ceafe, and the plaintiff faret acquictatus
pro qudlibet materia in pr.ed. billd, there a plea puad fletit quictus
inde is good enough, without thewing how, becaufe he is acquit-
ted by the award 1tfelf, viz. ffaret acquictatus.  But if a man had
been obliged to acquit another from a debt or fuit, it is not fuffici-
ent to plead “ non damuificatis” generally, but he ought to thew
how and in what manncr; and this was the cafe of Freeman v.

Sleen (b).

T'o which it was anfwered, thatthe cafe of Brett v. Andrews (c)
differs fiom that at bar, becaufe it was to acquit the plaintiff
from a peculiar obligation 5 which waid ¢ acquit” implies,
that it muft be by deed, and therefore he ought to fhew by what

*[ 244 ] deed. + But this condit.on was not tofi e and acquit the plaintiff
from a fuit, but to iwaemnify him from the confequences of it,
which are cofts and charges 5 and the defondant has pleaded,
that ne damnage happencd to im, v that it lies upon him to prove
that he was damnificd.  An a&tion on the cafe (d) was brought
againfl the defepdant, who promifed, that in confideration the
plaintift would difcharge a third peirfon then voder an arrefl, that
he would pay the moncy, and allcdged i fa&k that he cxoneravit ;
the plaintift had judgment in the common pleas 5 and upon a writ
of error in this cowrt, one of tie errois afligned was, that
« exonercvit cum” was not good, without fhewing how ; but the
Court held it well enough, and that it need not be as a difcharge
of a bond, or a rent, which ought to be thewed in what manner.
If this had been pleaded in the effrmative, “that he had freed
¢ and acquitted the plaintify” tiere he muft thew how (e),
Butitbeing in the zegutive, the plaintiff ought to thew how he was
damnified ( f).

And ot this opinion was THE CouRrT, that it was a good plea,
becaufe the coandition was to fave the plaintiff harmlefs from
fomething that was uncertain at the time of the making thereof,
viz. from the cofts and charges of the {uit, that no cofts might be
recovered againft him 5 but if it had been to five harmlefs from a

(@) 1. Lzon. 71. Owen, 7. (4) Ilirg ». Hobbs, Cro. Eliz.q13,
(8) Cro. Jac. 339. 1. Roll. Abr, (¢) Mauler's Cafe, 2. Co. 4.
432. pl. 2,

(f) Cred Jac. 363. 634.  2.Saund,
v {¢) 3. Leon, 71, Owen, 7, 24. Co. Lot, 139,

particular
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. thhlar thing, there fuch a negative plea generally would not
ve done, becaufe the defendant ought to fhew how he indemnified
the other.
- Whereupon the Counfel, percciving the opinion of the Court,
moved to have Icave to dycontinue the attion.

Loveday againft Wintcr.
TRESPASS AND EJECTMENT. The jury found a fpecial If a manor and’

verdict, the fubftance whercof was as follows : other  beredita- -
ments be fertled?

George Pawlet was (eifed infee of the manor of A7 whereof the with  rowsw:,
lands in queftion, being copyhold, were parcel.  Upon the mar- to the tenant for*
: s elde 2 o he . . life to make!
riage of Ldward his eldcft fon, he fettled the manor and lands, &e. 5 %, in pofe’
upon truftecs and their heirs, to the ufe of kimfelf for life, and after «, feffon or ';.
his deceafe to the ufe of his wife for life 5 then to Edward Pawlety « “reverfion, for’
and the heirs of his body lawfully to be begotten ; remainder to his * one, t}VOa,?ﬁ.
own right heirs. * Provisn, ¢« That it fhall be lawful to and | ;"""""h'i'"‘f;
¢ for the faid George Pawlet and Elizabeth his wife, by deed o ;:ars otr :;;,,
4 indented, to make leafcs in pofji/fion for onc, two, or three lives, « other number.
& or for thirty ycars, to commence after one, two, or three lives,  of years dea}
¢ or for any other term, determinable upon one, two, or three §; terminableon,
& lives, or in reverfion for one, two, or three lives, or for thirty :’::e’e:x:" ?,;‘
€ years, or for any other number of years, determinable upon one, « a5 fuch des’
€ two, or three lives, (o as fuch demife be not made of the ancient « mife be ou‘c'-‘f
¢ demefne lands parcel of the faid manor, or of any other lands ¢ of the anciems 4
« ufed therewith for the fpace of feven years, and fo as the ancient |, :;’:’;{'l" :}""&
« rent be referved.”  George Pawlet by deced indented, reciting premifes, o

2

that the lands were copybold, made a leafe thercof to one Robert « any othee'd

Blanchlow for thirty years. The leflor of the plaintift claims as ¢ lands  ufed’s

heir in tail to George Pawlet his father. « therewith ok,

’ ¢ feven yearg?
. . . . ¢ H ‘

The queftion was upon this PRoVISO0 in the marriage-fettlement, ,, f}';:‘”‘”}:m:fg,

Whether this was a good leafe, or not ? « ment, fo asd

. _— . ¢ the ancient';
THOSE WHO ARGUED in the negative infifted, that,jt was « rent be "'13
not warranted by the power, eitlier as to the land itfelf, or as to « ferved,” s

be term. AmsoLuTE U
g LEAss forthir. ']

. s G ty years of lagigé:}
FirsT, As to the tenurc of the land, which is exprefsly found ¥ 7en lealo foe.

to be’ copybold, it could never be intended that he thould make gye'erm of rwad
any new eftate of copyhold lunds ; for the eftates he was to make Jives, to comn
arc to be by decd indented 5 and copyhold cannot be let by fuch menge afterthe:,

deed, fo it is notwithin the power ; and the acceptance of a leafe of :;*d 'i:" L.
the fame lands by a copyholder is a determination of his copyhold | :::thk,
a good execution of the rowsr : but a leafe of copybold Jands parcel of the manor is not wa
by this rowxnr ; for all copyhcid lands being ancrent demjney they are excepted, as being ¥y
- demyefne lands parcel of themanor.™  The reats and firvices, however, may be demifed whthigyh
power.—S. C. poft. 378. S. C. 2. Salk. 537. S. C. Comb. 371. S. C. Carth,."33;
8, C. 32. Mod. 147. S.C. Holt, 414. S. C. 1. Ld. Ray. 267.- S, C. 1. F 3
8. C. Comy. 37. Vide 6. Mod, 20. Poph, 8. Moor, 49¢4. 6. Co. 33. 8, Co. 70. %
_Abr, 418.  Powell on Powers, 398. 405. 407. 433, Cowp. 266, G51. 714, 1. Term R
€. Co. 37. Comb, 371. 387. Cro. Jac. 6. Moor, 759. SKkin, 296. Ciot. Lit. 8.
gltate,
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L "
Lovesay  eftate (a)  The exception is of  all anciciit demefne lands parce}.
againft  « of the manor,” which are fufficient words io cxcinpt thefe lands
WinTrn, ~ R AP
out of the power of leafing 5 {ur a2 manor condifis of demefnes and
Jervicesy, and thefe are not only found o be cepyhold, but parcel
of the demefnes.

SrcoxpLy, But if the lands in quefiion bad been compre~
hended under the general words, yet the leafe 13ade by Grorge
Pawict is void, by reafon of the torm demifed; for it is uxprefs]
. againft the power referved, which ousht to be taken fhrictly
v W [ 246 ] agamft the leflor.  * And therefore whore e maner is ju leafe, and
he who has the reverfion in fee levied 2’ fine to the ul: of himfelf
for life, then to his clJeft fon in tail, but referved a power for him
to make leafes for twency-one years, who made a il before that
in being expircd, £ bt oin afer the determination thereof s it was
adjudged void (41, for 1t ought tobe aleafe in pofleflion, and not an
interett to begin w2 fut o,

To which it was an(wered,

FirsT, That as to tize objection, that THE PROVIZO did not give
George Pawlet any puwer to make leafes of copyhold lands, becaufe
they are parcil of th- demefues of the manor 5 for nothing butthe
capit:] boufe, and the fanes therewith occupied, are properly ke
demefnes of a maror 3 bur m the fimple acceptation of the word

' no petion has any tus demofacsy becaufe o}l land depends on ¥HE
CROWN; tiat is the 1ealon why in pleading it is ufually faid, that
fuch a perfon wos fuifed wn tus demiejnes as of fie (¢). A manor
confifts of demmefues and firaices, and nothing elfe. Now if the
demefues cannot be let, then the power given by this ProvVIsO
fignifies notming, for for vices are not lands, and therefore nothing
can be leifed 5 and thefe powers are not to be conthiued according
to fhriéknefs of law, but as words ufed by lawycrs to fignify their
meaning. For which reafon thefe words, ¢ f{o as the demife be
« not made of the ancicnt demefne lands of the manor,” muft be
taken according to the common acceptation thercof 5 that is to
fay, £leafe thall not be made of any lands ufually occupied with
the capital mefluage.

SrkcoNDLY, As to the term demifed, whicl, as has been ob=
jeQted, ought not to have been for thirty years abfolute, but deter~
minablc upon one, two, or three lives.

§. Co. &3. Curia,  Copyholds in ftriétnefs are part of the demefues of the
Akin. 192, manor, becaufcthe tenancy being at the will of the lord, the lands
o arc fuppofed to bealways in his hands 3 but in vulgar acceptation
itis otherwife. Now the lands which were in leafc for lives are

() Lane’s Cafc, 2, Co. 16. 40 Co, 1. Brownl. 148. 6. Co. 133, a.
' 8. Co. 7c. b. Cio. Eliz, 5.

4.
(4) Shecomb ». Hawkins, Cro. Jac, (¢) See Termes de la Ley, ¢ De.
318, S, C. Yelv, 222, 8. C. ¢ mclnes,” 3140

2

nog

29
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ot parcel of the manor during the continuance of the leafe, but

the reverfion thercof is paccel.

Adjournatur (a).

-(a) InMichaelmas Term 9. 7777 3,
judgment was wiven for the plu
Hovt, Chf Jaffiery TurTon ond
Evxe, Yufiece,holdin e, that the term s
within the power, but that the power
did not warrant a leate ot ¢opybold Lind,
held of the manor 5 and TunTox anl
Evae thought, thattt o power 1l n.
tended to opurate on the ather lumds

which were mendinned in theeon.cyance;
but Howr, “"hf fofirce, thonghr, that
the serts and fo zaees nught be demited
wathm the poswa, for thaot appeucd 1o
be the intent ot the fetrioment thad pare
of the manor avght be demil-d, 8 €.,
puit. 373, S. C. Cony. Rep.

§ C.La. Ray. 270,
Pewes, 33,

=

3
5. ¢, Powell on

* Petic egainft Smidh.

HE TEsTAToRr by his Laft will appointed two executorsy and
gave each of thema ko gucy of five powndsy, and did not difpole

of the refiduc of his citute.
mah form,

T'he will was proved in com-

The daughter of the teflator fued in THE SPIRITUAL COURT

for a diffribution ; for that the exceutors ounat to have nothing

J ) ) >

by virtue of thcir executorfhip, becaufe they had exprefs legacies
y Ps y t o

devifed to them by the willy which thews that the teilaror intended

them no more.

Whercupon the Court comydled them to exhibit

an inventory («) of the peifonal effate in order to make a diitri-

bution.

And now they moved for « prohibitiss, fuzgefling that THE
ECCLESIASTICAL ¢oURT had not fuch & power but only in cafes

where the partics die intettate.

And therefore a prohibition was granted niff canfa, &e. (b).

358. 162. 3 Will. 40,
1. Pecr. Wms. 544.
2. Bac, Abr. 398, 399,

(a) By 2a1. Hen. 8. c. 5. ¢« An
8¢ executor fhall, in the pretence and by
¢ the difvieticn of two cruditors or
# legatces, or other honeit perfons,
§ make a true and peifedt inventory of
¢ all the deceafed's goods, and deliver
¢ one part theaeot, on oath, to the
¢ ordinary.” Raym., a71. 3. Buir,

92z2.

(#) The exccators were ordered to
gdeclire in protubinion, in order that the

int wught be pore fole.anly tettled ; and
afierwards, on depate, a prokibtion was
granted, S, C. 1. Peer. Wms. 9. ; for
though the appuintment of an exceutor
is a gift to hin of the whole, yet when a
egacy is given, heis thereby excluded
fiom the fur plus,and is to be confidercd,
as to that, a me:s fr:_d/i::, 1. Brown’s

2. Vun, 676. 425.
3. Atk. 230.
4. Bac. Abi. 248.

1. Vein, 473, Prec, Ch. 81,

1. Bro. €. C, 154. 328,

C. C. 392.; and therefore the fpiritual
court canuot compel un eaccutor to moke
difty :bution, bhecaafe they cannot enforce
the exccution oi @ trgly Farnngton v,
Knightly, 1. Pecr. \WWms. 549, Ihe
aaughzer, however, upon this prokibition
being gianted, brought a bill in chance-
ry, as nexi of Kin, aganft the (xccutors,
for an account of the furplus 5 sod it
was deerecd, that it thould go according
to the ftacute ot Difinbutions. s, C,
1. Peer. Wins. 10.—5¢e Lord Buftol’s
Cafe, 2. Vern. 645. 3. Pecr. Wms,
194 msuis, the cafe of Fofter . Munt,
1. Pecr. Wms. 550, 1. Stra. 673,
—But fee the diftichons upon this fuba
ject, Dowker and Others v, Hunter,
1. Brown’s Caies Chan, 328.

MICHAELMAS

Lovanaw

againff
Wintie,

*[247]
Cafe 122.

The  fpiritual
Cur d cannot
compel an exea
cutor to make
d firihution of the
refiduary part of
the: teftator’s efe
te€ts,

S. C. Comb.
ARG

5. C. 2, Eq.
Abr. 5. 434,
S. C. Comy, 3¢
S. C. 1. Peer.
Wms. 7,

S. C, 1. Ld,
Ray. 86.
Fuzg. 126,
1, Stra, 568,
2, Peer, Wms,

3. Peer. Wms, 194,
1. Bac, Abr, 619, 6aey
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* Hallet againft Byrt and Others. Cafe 123.
. Trinity Term, 8. Whll. 3. Roll 23.

DorserT, } OITANNES BYRT, #uper de SOUTHMORE- Vide 2. Salt,
YA J TON in com. pred. yeoman, et KrRAsmus HaL- 250
LET, nuper de BEAMINSTER, 7 com. prad. yeoman, attach. fuer.
ad r;ﬂondmn’um TuomazE HALLETT lanio de placito quare ipfi
Jfimul cum Tuoma HALLETT, 2uper de SOUTHMORETON, in
com. preed. yeoman, vi et armis averia ipfins THoMZE HALLETT
lanii pretii viginti librarum apud BEAMINSTER prad. invent. et
exiften. abfque aliqua rationabili caufa ceperunt et abduxerunt per
quod ident THOMAS aueria fua preed. penitus amifit et alia enormia
ei intulerant ad grave damnum ipfius "'I'Hom & HALLETT lanii et
contra pacem domini regis nunc ct nuper dominz regine MARIR
ANGLI&, &c. £t unde idem THOMAS per WiLLIELMUM BaLL
.@ttorn. fuum queritur quod prad. JOHANNES et ERAsMUS fimul
sum, &¢. primo die Augufti anno regni domini regis nunc et nuper
domine MARLE reg. ANGLLE fexto vi et armis, &c. averia ipfius
‘THoMZ& HALLETT lanii VIDELICET tres vaccas ANGLICE cows
ot tres juvencas ANGLICE hcifers pretiiy &c. apud BEAMINSTER
pred. invent. et exiffen. abfque aliqua rationabili ca:;/h ceperunt et
a@bduxerunt per quod idem T HOMAS gueria fua preed. penitus amifit
: et
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Baverr ot alia exirmiay &c. ad grave damnum, &c. et contra pacem, e,
sgarf  ynde Jicit quad deteriorat. eff ot damirn bebet ad valentiam 40

"5::1::”‘ librerun: et inde Fr oductt /e/‘.‘am, &e.

B¢ piad. Jouanncs Byrt et Fras:tvs HavLerT perEci-
puoa: CLARKF alforie. [uoum wen. of defon. vim et injuriam, &e.
¢r ywead wenive vl et armis [ri quicyric guod eff cutra pacem diéti

*[ 249 1w remis nune o nuper domr e NUATVE rog. nec A totam
tr e pracd, precter captiseert et ab v lisn. praed. trium vac-
U5 prad D carrat s poed fupe o mentionat, di-
&t yned ."/_v/'i in vully [t culpareizs nodo et Jerma prout pred.
TCROMAS LLAL Y [l oo fo perins e e fus oot parravits et de
Prc pawant [o fuper patylan s of prod UViosas YaLLer lanius
Jrarliters Lt qpocd caperie st of o dntionens pro Jd tritm vaccarim
diders JOUANNCL e B i s o oot giesd Prad, T oosas Hac-
LET hinins @rvens Bon pra ooinele vurfis eas hobere few manse-
Loiwere kot debet qaaoa oo o d bondeediin de BLAMINGTER i
com J2ORALT pro ot o en i 4y A, grodgre due antea prad.
tempus quo fuppoiitar copteon of chdncagi, vaccavan pred. flerd
Jedleeet decima die Mait s regodom. f \cotl SECUNDY Raper regls
ANGLY ., Ge primg 2omorendus i0 Chryla patr e don deminus
SETHUs tune LP1SCODYS SARUNM it fint vt de jeoda et jure
i e spdfeoputus frl SARUM prac. de et in buodvedo prad. cum
prrtin, qusdque idene s ot onics presdecegjore. fwi ot ames ill.
greorzim flo, diciis dencais epifiopus sure Pobuwit i brdredy pred.
o lomj 61 c cus condy @rIE memgrid hsninum von ex:i/bit habuerunt et
balere confucoerunt quiadan curiam hwidved, de aionibus per-
Jonalibus iicn attingesi wd gradraginta jolid, ot de v plegiare (a) vetit.
namio infra bundicd. prad. emergen. @ tribus [eptunanis in tres
Septimanas infra buadvedwn prad. hindred. prad. coram liberis
JeiRatoribus curie prod. teiend. Et iidcm JOMANNES ¢f ERASMUS
wlterius dicunt guod ipfe idem cpijecpus et omnes uli quovum flatws
iple tunc in codem hundred. habuit o tempeie cujies contrarium me-
waoric hemintn on exiflit i fuerunt et confucverunt per fe vel
Sencfehallun fuum bundreds pradict. fuper querimoniam domino bun-
dredi precd. pio teinpore exiffen. vel fenefehallo fuo hundredi prad.
in ea parte fact. in praedicia curia hundredi preed. vel extra eandem
curiam infra bundied. prad. averia perfons fic querentis infra
bundredum pracd. injufle capt. ¢t detent. tali quer. infra hundred.
prad. veplegiare et deliberarc vel replegiari et deltberari caufare. Et
zidem JOHANNES et KR asmus wlterivs dicunt quod pred. SETHUS
Eriscorus SARUM de hundrea. pra. fuc ut prafertur feifit. exiften.
. ipfe idem cpifcopus poflea foilicet undecimo die Maii anno regni dicki
Ld [ 250] domini Jacovt 1. nuper regis ANGLLE, &c. primo * fupradi@.
apud BEAMINSTER prad. in com. praed. per quandam indenturam

RPN R v

() Thatis, wherealerd of a franchife  have a jurifdiction de wetito namio ?, for

forluddeth us baliff 1o deliver the dif- it is not ancident to a court- baron, or hun-
tref taken by him to thw fhendl wien he  died-cowt, as the cognizance of a perfonal
wmestoreplevy, 2 Infl. 140 acticn under 40s. 1s.

Kutre, Whetlier one aan prefaile to

Sfuam
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fnm?mr ipfum epifc. ex una parte et guendam CARLETON WHIT-
‘Lock de Mgpio TeMmPLO LoNDON ar. ex aitera parvte faf?.
cujus quidem indenture unam partem [ rilis ipfins epife. frgidlat.
idem JoRANNES et ERASMUS bic in cuvia proferunt cupns dot.
eft die et anno ult. fupraditlis pr..d. evife. conceflic cidem CARLE-
TON et haeredibus et affign. [ils inter ¢ totwm illid huniredum
dr BEAMINSTER in cou. prod, curias letasy carias we vifu frawci
Plegiy ot omnia alia rectas jur ifidl iionss franclif, pivil g lbertates
proficua commoditates emsinvicriv o barsdivanient, guacangee cum
pertinen. dith, bundred, foeftay, pendin. five portinon bebend, ot
tenen. difl. bundred. de BrrovssTER pravd prafut. CARLETON
WHITLOCK hared. it affion. /iu': pro ot duran, witis pr.od.
CARLETON WHITLOCK of KATHARINA wywis ojus ot An-
pREZE HENLEY de BromniaLy ir cune SoUuTHTON bor of
pro vita eormm dintins vivenits s victute S gadens esncellzais
tdemt CARLETON de [rndrede fried, com potin filt rf adbui: off
ande feifit. et fic ind- [oi0r exifien ante prad. temh.s qro fupheat o
caption. ot abduflion. voccar. pood. fiers pred ' ponoas Haroer
modo quer. ot quidas Joriainvs ROOBAR T aieria i eficct prof,
tres waccas in naralisne pred. Juporiic, v atisndt. exiflon, avesie
cujufdem "Ust. HALLET o jeoman apa! Be \MINaTLR prad.
infra bundred. pred. coperunt ot ca apud BEAMINSTER procd. ar
iyra bundred. pricd. imparcavervnty, poroquol dem "Uriosas
ALLET junior yeomau onie proved. tonpres qua, A/;[.’:"L‘r’f -
cefimo die Maii anno i rn aeim. WAL LIFLY ef snter dran via-
RUE regine ANGLIA, S fosts fuprad 2t aped Poaaaxsree
prad. infra bundred. prevd. coldam HHENRICO S At e gen. ad-
tunc et 1bidem fenefihalls prad. CARLETON WM LOLK e
bundred. fui prad. gugtus fuit de praefit. ' Tromax UALLET e ly
quer. et prafat. JoANNE RuDBANT &0 injufin captione ot de-
tentione averiorum fuamm prod. cxiffen. vacee in nartatisne preed.
mentionat. et adtunc ct ibidem lrvav:t qrandam querelam fram in
bundredo praed. in placito caption. et fnpiffee detentionis averiorim
worum preed. ot invenit eidem CARLETON WHITLOCK plog. tum
de clamore fuo profequen. quam de averies il retsrnan. fi retors,
inde adjudicarctior. Super quy quiden [IENRICUS SAMW AIES ad-
tunc fencfchalius curie bundredr preed. poflea fcilicet eadem tricfing
die Mair anno fixto fuprad. apud BrAMINSTER injra bumlred.
pred. per quoddum warrantum in [oriptis fub fieills fuo quo in ea
parte ufus fuit figillat. ballivs hundredi de BEAMINSTER prad.
necnon preefat. Y RAsMO HALLET dirce?. eiy mandav.t qund vaceas
prad. prafut. 'VHOME HALLET junior yeoman jine dilatizie re-
plegiari et deliberari facerent 5 et pon. per vad. * et fulvos pleg. pree-
fat. THoMAM HALLET laninm et JOHAN. RODBART quod effent
ad prox. curiam hundredi pred. apud BEAMINSTER infra bundred.
prad. tenen. vicefimo dic fumi tunc prox. fequen. ad refponden.
prafat. THOME BALLET jun. yesman dv placito caption, et in-
Jufle detentionis aueriorumjusrum pred. Quod quiden warrantum
poflea ¢t antea prad. tempus qu, &c. feilicet evdem tricepimo dic Mati
anno fexto fupradict, apud BEAMINSTER prad. in com. P”i[‘ed' idem
HOMAS

Harver
sguif

EyveT An
Oangas.

*[251] "
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Hacrzr  Tuomas HALLET jun. yeoman prefat. ERAsMo HALLLE'E‘E&&'@,,
) wfm idem warrantum in forma pred. divect. fuit deliberavit in. forsus:
’.’:o,“:'::‘.n Jjuris exequen. Virtute cujus quidem warranti idem ERAsMUS et -
¥ prafat. JOHANNES BYRT in auxilium ipfius ERASMI et ad'ejus
requifitionem pofiea fcilicet die et anno ult. fuprad, apud BEAMINSTER'
. prad. in com. pred. infra bundred, pred. dita averia pred,
Trnov& HALLET jun. yeoman ceperunt et abduxerunt et reple-
giaver, et dict. THOMAE HALLET jun. yeoman ibidem fecundum
Jormam et cffeltum warranti prad. deliberaver. qui eadem ex deli-
beratione alla hidea adtunc recepit et adtunc et ibidem pred.
Erasmus pofut per vadios et Jalvos pleg. pred. THomam Har-
LET laniwn ot JoraxneM RopBart gucl offint ad pred. tunc
prox. curian: buidvedi pred. apud BEAMINSTLR praed, tenen. ad
refponden. precfut. Unovm HALLET jun. yeoman J» placito cap-
tionis et imufte detentionis averiorum [uorum pred. quae off cadem’
captio ¢t abduilio vaccarum precd. unde prad. Tuomas HALLET
lunins fuperius fe nizdo queritnr 5 abfy.boc quod prad. JOHANNES et
ERrasm.s funt culpabiles de captione et abduélione vaccarum pred.
vel alicujus vacce mde ad aligusd tempus ante confeciion. warranti
pred. fen poft retori. inde fen aliter vel alio modo quam ut £r¢d.
JouaNNES et ERASMUS fuperius placitands allegaverunt, Et hoc
parat. funt verificare s unde pet. judicium fi prad.sI'nomas Havr-
LET lanius afhwnen fuam prad. inde verfus cos habere feu manu-
tenere debeat, &c.

E. N.

Et preed. Tromas HALLET lanius quoad pred. placitum pred.
JoHANNIs ¢t KERASMI quoad caption. ct abdultion. preed. trium
vaccarum fuperins in bar. placitat. dicit quad ipfe per aliqua per

rafat. JOHANNEM BYRT ot ERASMUM fuperius placitande
allegat. ab actione fua pred. inde verfus cos haben. precludi non
debet 5 quia dicit quod placitum preed. per pred. JOHANNEM et
ErasmuM mode et forma prad. [uperins placitat. materiaque in
eodem content. minus fufficien. in lege exiftunt ad ipfum T'HomAM
ab attione fua prad. verfus prad. JoHANNEM et ERASMUM ba-
ben. preecluden. quodgue ipfe idsm '\ noMAS ad placitum illud modo
. et forma prad. fuperius placitat. neceffe non habet nec per legem
! ‘-[ 252 ] terre tenetur aliquo modo refpondere. £t boc parat. efl * verificare;

' unde pro defectu fufficientis refponfionis in hac parte idem THoMAs

o HALLET pet. judicinan et damna [ua cccafione tranfgreffionis illius
Sfibi adjudicari, Ge. et pro t‘fl"{ii morationis in lege in hac parte
Juxta formam flatuti in bujufmodi cafu nuper edit. et provif. idem
’ Tuo. HALLET lanius demonfirat et curie hic oftendit bas caufas
Jequen., widelicet pro eo quod placitum pred. tendit ad generalem
exitum ac ¢ft duplex repugnans incertum et carit forma, Se. B 5.
. .

Joinder in demurrer.

Hallet
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. Hallet againg By Cafoidg,
"f‘RE'S PASS againft Byrt and Hallet, for taking and de- 1 ‘fefpaﬁ"f;"’”
* & taining the plaintif®s cattle. waking | threg

" The defendants plead not guilty as to all, but the taking three that "the e’
cows: and as to that, they fay, that the bundred of Beaminfler is were the pro
an ancient hundred, whereof the Bifbop of Salifbury was feifed in pertyof4.; thae -
fee, and that he and his predeccliors have time out of mind kept ";‘fg"{ im,;,
a court there from three weeks to three wecks, for the trial of {’,?,“t“,,‘m:d?,‘j ;
perfonal a&ions, under the value of forty fhillings, and fo prefcribes prwm thereof in

to grant replivins cither by himf{clf or fteward in court, or out of the sunpero .
court, upon complaint made to them of the taking, and unjuftly €ovrT ; and
detaining, any cattle within the {aid hundred ; that the Bifbop after- }f’:;l‘: "“t :; }
wards conveyed this hundred to onc /¥hitlock for three lives, by them by virtys

virtue whercof he was feifed ; that the plaintiff and one Rodbart of o~ precepe

took and impounded the cows within the faid hundred, being the grantd by the,
cows of a ftranger, who made complaint thereof to the fteward, faid  hundred
=3 court, and deliw; Y

and he directed his warrant to the bailiff of the hundred, and to v. .’ gem ¥
the faid Hullet, commanding them to replevy the cattle; by the faid 4. and’
virtue whereof, Hallet, and the other dcfendant Byrt, in auxilium fo juttifyingun. -
¢jus, did take and deliver them to the owner ; and traverfed that 9t a preferip-
they were guilty of the taking at any time before the warrant, ::;;:f;‘t ‘;‘w“: !
or after the return, aliter vel alio moda, to hold pleas in

T nt] .d. o e : : repleviny is bildy
T'he plaintiff demurred, and fhewed for caufe, that this plea (¥ mo\’mﬁng s

amounted to the general iffuc. the general iffve g s

. T : for being by way | -
BUT 1T WAS ARGUED, to maintain it, that there was fufficient of juflficacions it 57

colsur to make this plea good, for in an altion of trefpafs, pof~ ougi to confils
feflion is a good colour ; and the defendant may have the benefit and avod ‘the,
of fuch plca when the fubftance of it is by way of excufe, though cavfe of attiont *

1

: . . A T e but fo far fromrJ

he might have pleaded the general iflue. evenguvingecluar |
*F conTrA. The plaintiff has declared for taking his cattle, to the plaindff, 3

and the defendants plead, that the property was in another, fo that 'Jd“hs “;”;Mﬁ N
they are not guilty of taking his cattle; which pleading might P:J;;Z/;‘;‘ :;{,";
have been good in replewin, but not in an altion of trefpafs (a). cows atthe timé , 3
And to this purpole a cafe was cited (8), where in trelpals for of the M% ‘
breaking his clofe, and takinz away twenty load of wood, the buton the cdat
defendant pleaded, as to breaking the clofe, that he had a leafe of :,r;r" ’ bZ" A
it at will from the plaintiff himfelf, by virtue whereof he entered; PWZJ‘X h B
_nnd as to the carrying away the wood, that another was pofleffed they were in theti¥
thercof, and of the faid clofe, who made his fon exccutor and @/fiedy of théy;
'died ; and that the faid exccutor gave the twenty load of timber la"’t'r’;]'.’d not I,
to the defendant; and traverled that he teok any of the plaintif’s ;};:n; on dﬁf :
wood ; and the Court held this to be no worc than the gencral # [ 2 I
iffue.  When fuch pleading has been allowed to be good, 1t was g . ,_Sa'?k?'
S.C.2.8uk. s%0, S.C. Carth. 5o, 8. C. Skin. 674. S.C. 3. Salk 272.  S.C. 12. Mod: 5
.S..C. 1. Ld. Ray.218.  Antc,175. Pcft. 314, Skin, 362, 3. Leon. o4, 2. Med, 274, .
Dig. ¢ Pleader” (E. 14.) 4. Bac. Abr. 61. 64. 375.

*(4) Year Book 27, Her, 8. pl. z21. 2. (4) Year Bock g. Fen. 6. pl. 11, a.
where
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Cro. El 409.
Hob. 175.
Skin. 41.
Carth 382.

Fitz. 51.

Cafes in Law
and Equity, 133-
8. Mod. 297.

to the
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Where the plaindffhad not alledged any prop =ity in the cattle, of

swhere the defondant had confefled it: and wicicfore where the

plaintid” declared of taking guwdam averia (), and the defendant
pleaded that the property was in him, and that a firanger took
them ant put them in the plaintiff’s clofe, by his affent, where he
found and rctook them, prout oi bene licuit, that plea was held
good, for whe plaintitF had not claimed any property in the cattle,
but only that the defendunt took quedam averia, and does not fay
ipfins queventis, as in this cafe (£).  Beides, the defendant ought
to have alledged not only a bare pofferfica, buta reafonable property
in this ftranger : they fay, that the plunuft took the cattle men-
tioned in the dedlaration, exiffen. avorza copujdim T'unom a Har-
LitT june fo that he might only have @ po/leffisn of them. As
wiere trefpafs (¢) was brought for taking of boards, the de-
fendant pleaded, that he was poficfied of them, wd cave them to
the plaintf to heepy, and re-ddiver to the defendant when he
fhould be required, and he carried them to 1. where the de-
ferdant retock thoney this was hdd an il plea, becaufe the dew
fendant had alledecd no property in himelf,

But rie Courr did not fpeak to this point,

Twury HELD, that at common law no replevin was made by
plainty for that was a reiaedy given by the ftatute of 7Vefminfler
the Fivfty capo 10, the other was by writ of Fuflicies in replevin
diredtod to the fheniit, who thercupon cither weent himfelfy or
miede a p ecepr to b bl 1o meke dehverance (d). ¥ Now
it the fthaadt in his county-court, which is a court incident to his
oflice, could not mak. @ replea w, bat by writ in epen court, be-
fore the flatute of Marliridge, which gives a quicler remedy by
plai ity and was made for the benelit o the owacr of the cattle,
that he thould not flay for them il next court, how can the
hur Ired-corr ty, which s derived out of the ceuniy court, preferibe
to grant «rplevins cut of court, when the authorty of the fherift
himfelf o to do beran by an ot of pardinnent? It s true, all
thele courts do hold plea m replovins (), but it is illegaly for the
puty ought to co to the fhenil for that purpofe, whole court is
in natre of a cawd-a on.

"Therefore this cuflom was held to be void, for it was againft
law and reafon @ and fo the plamtiil had judgment, the plea being
naught.

(a) Roukewced = Frazier, Cro Eliz. (d) Titz N R. 63 Dyer, 246. Co.
162. Lit 145. Gilbat’s Law of Diftrefs and

(4) Cro. Eliz. 529 Repleviny §9. 3. BL Comn, 147.

(¢) YearBook s.Jiz 7. pl 18 Bro. («) Bro. Abr. ¢ Flam:t,” pl. 66.

Abr. ¢¢Colout,” pl. 43.

‘.-‘Cafe 125. The King againft The Mayor and Burgefles of Wilton.

ULIFLMUS TERTIUS Dei gratia Anglie, Scotiey Fran-

* Mardamus 10 . . ; g . L,
et G ci.ey et Hibernice rex, fidei defenfor. &e. majori et burgenfibus

reftore

office of burgels buryi «e WILTON in com. noftro WALTS falutem. Cum ELr1as
of acorporation, CHALKE #i, burgen, burgi prad. fecundum confuctudinem libertat.
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”:’ﬁ' ’“ﬁ' iéiia ejufdem burgi debito modo eleft, et prafelt. fuit cume
.queidem EL1As CHALKE in Jocum et officium un. burgen. burgi din
" Jeben geffit-et gubernavit ; vos tamen major et burgen, burgi prad. N S8
frcmiffla parvi pendéntes prad. Eviam CHALKE sndebit: et gyq oF
dbfgue cavfa rationabili ab officio et loco un. burgen. burgi preed. :
Sunus jufle amoviflis in nofirum contemptum et ipfius EL1& .
€HUALRE domnum non modicam ct gravamen et flatus Jui lefionem o
manifeftum ficut ex querela fua accepimus s nos igitur precfur. EL1&
CHALKE debitam et feflinam jullitiam in hac parte fieri volentes
at off juftum, wobis et cuilibet veftrum mandamus fiout alias vobis et
cuilibet vefirum mandavimus fiymiter injungen. quod immediate o/t
receptionem hujus brevis precd. Eviam CHALKE in locum et
officium unius burgenfiuin burgi de \WivLroN pred. reflituatis feu
reflitui faciatis una cum omnibus lilevtatibus privileg. prao-cmis
nmentiis et commoditatibus ai locum et officinm fpeclan. et pertinen,
. vel caufam nobis fignificetis in contrarium ne in veftr o defectu querela
ad nos perveniat iteratim; et graliter hac praceptun noflrum fuit
#xecut. nobis conflare faciatis apud IVeflm. die Mercuris prox. pofd,

menfem Pafihe hoc breve noflywm nobis tunc remitten. fub pana ]
guadraginta librarum. Tojle J. H. mil. apud Weflm. * fecundo die * [ 255 1«;-
Adaii anno regri regis octavo. ' 24

ASTRY. S

Per veg. cur PARRY pra profecut. exccutio iftius brevis patet
in quadam [fchedul. huic brevi annex. refponf. majori. et burg enfium
burgi de WiLToN ad breve buic fehedule annex. fecundum exi-
gentiam brevis preed. doming 1egi humillime certificamus quod preed.
burgus de WILTON ¢ff antignus burgus qusdque infra burgum
preed. talis haletur et a tempore cujus contrarium memoria hominum
non exiflit habchatur confuctudy quod major et burgenfes burgi illius
ad hoc clecti et jurati eatiterunt et fuerunt de feipfis corpus incore
porat. et politicum in re futlo ct nonine per nomen major. ct burgen.
burgi de WiLTON in com. WILTS, et p