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CONSTITUTION OF NORTH DAKOTA.

Sec. 101. Where a judgment or decree is reversed or confirmed
by the Supreme Court, every point fairly arising upon the record of
the case shall be considered and decided, and the reason therefor shall
be concisely stated in writing, signed by the judges concurring, filed
in the office of the Clerk of the Supreme Court, and preserved with a
record of the case. Any judge dissenting therefrom may give the
reasons for his dissent in writing over his signature.

Skc. 102. It shall be the duty of the court to prepare a syllabus
of the points adjudicated in each case, which shall be concurred in by
a majority of the judges thereof, and it shall be prefixed to the pub-

lished reports of the case.
vi




COUNTY COURTS.

In general, the county courts (so designated by the Constitution)
are the same as the probate courts of other states.

CONSTITUTIONAL PROVISIONS.

Sec. 110. There shall be established in each county a county court,
which shall be a court of record open at all times and holden by one
judge, elected by the electors of the county, and whose term of office
shall be two years.

Sec. 111. The county court shall have exclusive original jurisdie-
tion in probate and testamentary matters, the appointment of admin-
istrators and guardians, the settlement of the accounts of executors, ad-
ministrators and guardians, the sale of lands by executors, administra-
tors, and guardians, and such other probate jurisdiction as may be con-
ferred by law; provided, that whenever the voters of any county having
a population of two thousand or over shall decide by a majority vote
that they desire the jurisdiction of said court increased above that
limited by this Constitution, then said county court shall have con-
current jurisdiction with the district courts in all civil actions where
the amount in controversy does not exceed one thousand dollars, and
in all criminal actions below the grade of felony, and in case it is
decided by the voters of any county to so increase the jurisdiction of
said county court, the jurisdiction in cases of misdemeanors arising
under state laws which may have been conferred upon police magis-
trates shall cease. The qualifications of the judge of the county court
in counties where the jurisdiction of said court shall have been in-
creased shall be the same as those of the district judge, except that he
shall be a resident of the county at the time of his election, and said
county judge shall receive such salary for his services as may be pro-

vided by law. In case the voters of any county decide to increase the
vii ‘



jurisdiction of said county courts, then such jurisdiction as thus in-
creased shall remain until otherwise provided by law.

StaTuTorY PROVISIONS.

Increased Jurisdiction: Procedure. The rules of practice obtain-
ing in county courts having increased jurisdiction are substantially the
same as in the district courts of the state.
~ Appeals. Appeals from the decisions and judgments of such county
courts may be taken direct to the supreme court.

The following named counties now have increased jurisdiction:
Benson; Bowman; Cass; La Moure; Ransom; Renville; Stutsman;

Ward; Wells,
viil
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CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT

. OF

NORTH DAKOTA

GREAT NORTHERN RAILWAY COMPANY, a Corporation,
Nash Brothers, a Corporation, and Swift & Company, a Corpora-
tion, vv. THE COUNTY OF GRAND FORKS, a Municipal
Corporation, and the State of North Dakota, a Municipal Corpora-
tion.

(164 N. W. 320.)

Assessments of lands — description of — must be definite — certain.
1. Following Grand Forks County v. Frederick, 16 N. D. 118, the descrip-
tion of the land in the instant case is held so indefinite as to invalidate the
assessment.

Assessments for taxes—lands- description of —uncertain — indefinite =
void for such reason.

2. Following Grand Forks County v. Frederick, supra, and State Finance Co.

v. Bowdle, 16 N. D. 193, it is held that § 2201, Compiled Laws 1913, does not

apply to assessments void by reason of failure to describe the land definitely.

Opinion filed August 22, 1917,

Nore.—Authorities discussing the question as to whether elevators, warehouses,
etc, and their sites, on railroad right of way, are separate subjects of taxation, are
collated in a note in L.R.A.1916E, 413.

38 N. D—1.
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2 38 NORTH DAKOTA REPORTS

From a judgment of the District Court of Grand Forks County,
Cooley, J.

Affirmed.

Geo. E. Wallace and O. B. Burtness, for appellants.

There is no allegation that the assessments are unfair, unjust, ex-
cessive, or inequitable. Even if they were, equity furnishes no relief
or ground for restraining collection or securing cancelation of the assess-
ments and taxes. Comp. Laws 1913, § 2240, subd. 5; Holland v.
Baltimore, 69 Am. Dec. 199, note, and authorities cited; State v.
Duluth Gas & Water Co. 76 Minn. 96, 57 L.R.A. 63, 78 N. W, 1032;
Frost v. Flick, 1 Dak. 139, 46 N. W. 508. '

If the tax is in itself a legal one, and the property on which it is
levied subject to taxation, then it cannot be said that any injury could
result from its taxation. A court of equity will not interfere with the
taxing powers of the state. The presumption is that the tax is valid,
and this presumption extends to every act upon which the tax in any
measure depends. Farrington v. New England Invest. Co. 1 N. D.
102, 45 N. W. 191; Northern P. R. Co. v. Barnes, 2 N, D. 310, 51
N. W. 386; Schaffner v. Young, 10 N. D. 252, 86 N. W. 733 ; Cooley,
Taxn. p. 772 and cases in note 2; Clarke v. Ganz, 21 Minn. 387;
, Savings & L. Soc. v. Austin, 46 Cal. 417.

In tax cases the rule is settled that special facts must be inserted
in the bill or complaint calling for equitable relief, and when there are
no such averments, the suitor will be relegated to his legal remedies.
1 Spelling, Extr. Relief, § 658; 2 Desty, Taxn. p. 667, and cases
cited in note 2; Wason v. Major, 10 Colo. App. 181, 50 Pac. 741;
Linehan R. Transfer Co. v. Pendergrass, 16 C. C. A. 585, 36 U. S.
App. 48, 70 Fed. 1; Shelton v. Platt, 139 U. S. 594, 37 L. ed. 275,
11 Sup. Ct. Rep. 646 ; Erskine v. Van Arsdale, 15 Wall. 77, 21 L. ed.
63; Farrington v. New England Invest. Co. 1 N. D. 102, 45 N. W. 191;
St. Anthony & D. Elevator Co. v. Bottineau Co. (St. Anthony & D.
Elevator R. Co. v. Soucie) 9 N. D. 346, 50 L.R.A. 262, 83 N. W.
212; Minneapolis, St. P. & 8. Ste. M. R. Co. v. Dickey County, 11
N. D. 107, 90 N. W. 260.

In such cases the plaintiff must plead facts that will bring him within
some recognized head of equity jurisprudence. Douglas v. Fargo, 13
N. D. 467, 101 N. W. 919; Bismarck Water Supply Co. v. Barnes,
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30 N. D. 555, L.R.A.1916A, 965, 153 N. W. 454; Merchants’ State
Bank v. McHenry County, 31 N. D. 108, 153 N. W. 386; Barnum v.
Rallihan, — Ind. App. —, 112 N. E. 561; State Finance Co. v. Beck,
15 N. D. 374, 109 N. W. 357.

The statutes provide due process. The question of due process im-
plies merely the right to be heard. In taxation matters including the
meeting of the boards of review and boards of equalization, the law
gives all the notice required. Merchants’ & M. Nat. Bank v. Pennsyl-
vania, 167 U. S. 461, 42 L. ed. 236, 17 Sup. Ct. Rep. 829 ; Bell’s Gap.
R. Co. v. Pennsylvania, 134 U. S. 232, 33 L. ed. 892, 10 Sup. Ct.
Rep. 533; Spencer v. Merchant, 125 U. S. 345, 31 L. ed. 763, 8 Sup.
Ct. Rep. 921; Palmer v. McMahon, 133 U. S. 660, 33 L. ed. 772, 10
Sup. Ct. Rep. 324; Lent v. Tillson, 140 U. S. 316, 35 L. ed. 419, 11
Sup. Ct. Rep. 825; Paulsen v. Portland, 149 U. S. 30, 37 L. ed. 637,
13 Sup. Ct. Rep. 750.

Plaintiffs claim that they are denied the equal protection of the
law. This provision of the Federal Constitution is satisfied when the
means and methods shall be applied impartially tc all the constituents
of each class, so that the law shall act equally and uniformly upon all
persons and under similar circumstances. Cincicnati, N. O. & T. P.
R. Co. v. Kentucky, 115 U. S. 321, 29 L. ed. 414, 6 Sup. Ct. Rep. 57;
Florida C. & P. R. Co. v. Reynolds. 183 TU. S. 471, 46 L. ed. 283, 22
Sup. Ct. Rep. 176; Bell’s Gap R. Co. v. Pennsylvania, 134 U. S. 232,
33 L. ed. 892, 10 Sup. Ct. Rep. 533 ; Michigan R. Tax Cases, 138 Fed.
236; Michigan C. R. Co. v. Powers, 201 U. S. 246, 50 L. ed. 744,
26 Sup. Ct. Rep. 459.

The legislature has directed that any portion of the right of way of
a railroad company which is held under a lease for a term of yecars
shall be taxed as the property of the lessce. Comp. Laws 1913, § 2118;
Douglas v. Fargo, 13 N. D. 467, 101 N. W. 919; Hackney v. Elliott,
23 N. D. 375, 137 N. W. 433; 37 Cyc. 1295 ; Doherty v. Real Estate
Title, Ins. & T. Co. 85 Minn. 518, 89 N. W, 853; Maney v. Dennison,
110 Ark. 571, 163 S. W. 783; State ex rel. MacKenzie v. Casteel, 110
Ind. 174, 11 N. E. 219; Peckham v. Millikan, 99 Ind. 352; Sloan
v. Sewell, 81 Ind. 180.

For assessment purposes the description is wholly sufficient. “An
assessment of real estate need not describe the property with that cer-
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tainty required in a deed; it is sufficient where the property can be
located with reasonable certainty, from the description given.” Ludlow
v. Ludlow, 152 Ky. 545, 153 S. W. 783 ; Lancaster Sea Beach Improv.
Co. v. New York, 161 App. Div. 469, 146 N. Y. Supp. 734; Ven-
trinigeia v. Eichner, 155 App. Div. 236, 140 N. Y. Supp. 395; People
ex rel. National Park Band v. Metz, 141 App. Div. 600, 126 N. Y.
Supp. 986; Abercrombie v. Simmons, 71 Kan. 538, 1 L.R.A.(N.S.)
806, 114 Am. St. Rep. 509, 81 Pac. 208, 6 Ann. Cas. 239; Houghton
v. Kern Valley Bank, 157 Cal. 289, 107 Pac. 113; McLaughlan v.
Bonynge, 15 Cal. App. 239, 114 Pac. 798; Fox v. Townsend, 152 Cal.
51, 91 Pac. 1004, 1007 ; Chapman v. Zoberlein, 152 Cal. 216, 92 Pac.
188 ; Slaughter v. Dallas, 101 Tex. 315, 107 S. W. 48; Baird v. Mon-
roe, 150 Cal. 560, 89 Pac. 352.

Where a tax debtor owned certain lots in a particular square the num-
ber and street boundaries of which are given, the property is suffi-
ciently described for purposes of assessment and sale for taxes as “cer-
tain lots” in a “designated square” assessed to a person by name (the
owner), and such description including all the lots owned by such
person in the designated square. This is a sufficient description.
Conzales v. Saux, 119 La. 657, 44 So. 332; Weber v. Martinez,
125 La. 663, 51 So. 679 ; People ex rel. Sweet v. Blake, 72 Misc. 6486,
132 N. Y. Supp. 191 ; Continental Distributing Co. v. Smith, 74 Wash.
10, 132 Pac. 631.

The description, “south part of section 25, township 3, range 11,
80 acres” was held sufficient. Ontario Land Co. v. Yordy, 44 Wash.
239, 87 Pac. 257; Webb v. Mobile & O. R. Co. 105 Miss. 175, 62 So.
168 ; Hackney v. Elliott, 23 N. D. 373, 137 N. W. 433.

The test is “whether a man of ordinary intelligence would identify
the land with reasonable certainty.” Hackney v. Elliott, supra.

Our statute has for one of its principal objects the curing of irregu-
larities in taxation proceedings, and relief therefrom is rather limited
in such matters. Comp. Laws 1913, §§ 2193, 2201; Cooley, Const. Lim.
6th ed. 457; Ensign v. Barse, 107 N. Y. 329, 14 N. E. 400, 15 N. E.
401; Wells County v. McHenry, 7 N. D. 256, 74 N. W, 241; Shattuck
v. Smith, 6 N. D. 56, 69 N. W. 6.

This statute, being prospective, was of greater power and could
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cure greater irregularities, and hence the alleged defects here are
cured by such statute. Beers v. People, 83 TIl. 488.

Such curative statutes are liberally construed by the courts. Rey-
nolds v. Bowen, 138 Ind. 434, 36 N. E. 756, 37 N. E. 962; Eldridge
v. Kuehl, 27 Towa, 160; Townsen v. Wilson, 9 Pa. 270; Mitchell v.
Bratton, 5 Watts & S. 451; Dietrick v. Mason, 57 Pa. 40; Laird v.
Hiester, 24 Pa. 452; Polk County v. Kauffman, 104 Towa, 639, 74
N. W. 8; Auditor General v. Sparrow, 116 Mich. 574, 74 N. W. 881;
Boyce v. Stevens, 86 Mich. 549, 49 N. W. 577; Saranac Land &
Timber Co. v. Comptroller (Saranac Land & Timber Co. v. Roberts)
177 U. S. 330, 44 L. ed. 792, 20 Sup. Ct. Rep. 642 ; Terry v. Anderson,
95 U. S. 628, 24 L. ed. 365; People v. Turner, 145 N. Y. 451, 40
N. E. 400, 117 N. Y. 238, 15 Am. St. Rep. 498, 22 N. E. 1022;
Ensign v. Barse, 107 N. Y. 339, 14 N. E. 400, 15 N. E. 401; Re
Lamb, 22 N. Y. S. R. 650, 4 N. Y. Supp. 858; People ex rel. Flower
v. Bleckwenn, 55 Hun, 169, 7 N. Y. Supp. 914.

The legislature, having the power to pass such a law, likewise had
the power to render valid an assessment which follows such proposed
law. Reed v. Heard, 97 Miss. 743, 53 So. 400.

The statute forms a part of the contract between the state and the
purchaser at such tax,—the defendant in this case. Roberts v. First
Nat. Bank, 8 N. D. 504, 79 N. W. 1049 ; Fisher v. Betts, 12 N. D.
197, 96 N. W. 132; Dondna v. Harlan, 45 Kan. 484, 25 Pac. 883;
Martin v. Garrett, 49 Kan. 131, 30 Pac. 168; Hiles v. LaFlesh, 59
Wis. 465, 18 N. W. 435; Coulter v. Stafford, 48 Fed. 266; Sherry v.
Gilmore, 58 Wis. 324, 17 N. W. 252 ; Bardon v. Land & River Improv.
Co. 157 U. 8. 327, 39 L. ed. 719, 15 Sup. Ct. Rep. 650; Edwards v.
Sims, 40 Kan. 235, 19 Pac. 710.

“A statute prescribing the time and place at which the board shall
meet and hear complaints is sufficient.” 27 Am. & Eng. Enc. Law,
707 and cases cited in note 2; Inland Lumber & Timber Co. v. Thomp-
son, 11 Idaho, 508, 114 Am. St. Rep. 274, 83 Pac. 933, 7 Ann. Cas.
862 ; Baltimore v. State, 105 Md. 1, 65 Atl. 369, 11 Ann. Cas. 716;
Monticello Distilling Co. v. Baltimore, 90 Md. 428, 45 Atl. 210;
Billinghurst v. Spink County, 5 S. D. 84, 58 N. W. 272; Tripp v.
Yankton, 10 S. D. 516, 74 N. W. 447; Carney v. People, 210 IIL
434, 71 N. E. 365; Fell v. West, 35 Ind. App. 20, 73 N. E. 719;
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Chicago, B. & Q. R. Co. v. Richardson County, 72 Neb. 482, 100 N.
W. 950; State ex rel. Morton v. Back, 72 Neb. 402, 69 L.R.A. 447,
100 N. W. 952; Hacker v. Howe, 72 Neb. 385, 100 N. W. 1127, 101
N. W. 255; Ankeny v. Blakeley, 44 Or. 78, 74 Pac. 485.

It is generally held that personal notice to taxpayers is not necessary
where a public statute so fixes the time and place. All persons are
bound to take notice of the law. State R. Tax Cases, 92 U. S. 610, 23
L. ed. 672; Merchants & M. Nat. Bank v. Pennsylvania, 167 U. S.
461, 42 L. ed. 236, 17 Sup. Ct. Rep. 829; Bell’s Gap R. Co. v.
Pennsylvania, 184 U. S. 232, 33 L. ed. 892, 10 Sup. Ct. Rep. 533;
Hagar v. Reclamation Dist. 111 U. S. 701, 28 L. ed. 569, 4 Sup. Ct.
Rep. 663 ; Paulsen v. Portland, 149 U. S. 30, 37 L. ed. 637, 13 Sup.
Ct. Rep. 750; Glidden v. Harrington, 189 U. S. 255, 47 L. ed. 798,
23 Sup. Ct. Rep. 594; Michigan C. R. Co. v. Powers, 201 U. S. 245,
50 L. ed. 744, 26 Sup. Ct. Rep. 459; Comp. Laws 1913, §§ 2138,
5266; Leigh v. Green, 193 U. S. 79, 48 L. ed. 623, 24 Sup. Ct. Rep.
390; 4 Enc. U. S. Sup. Ct. Rep. 365 and note 5; Connolly v. Union
Sewer Pipe Co. 184 U. S. 540, 46 L. ed. 679, 22 Sup. Ct. Rep. 431;
Kidd v. Pearson, 128 U. S. 1-26, 32 L. ed. 346-352, 2 Inters. Com.
Rep. 232, 9 Sup. Ct. Rep. 6; Cook v. Marshall. County, 196 U. S.
261, 274, 49 L. ed. 471, 476, 25 Sup. Ct. Rep. 233.

Plaintiffs knew that their property ought to be asscssed and that it
would be assessed. They should have taken notice of the law. Meyer
v. Rosenblatt, 78 Mo. 495 ; First Nat. Bank v. Bailey, 15 Mont. 301,
39 Pac. 83; Comstock v. Grand Rapids, 54 Mich. 641, 20 N. W. 623;
First Nat. Bank v. St. Joseph, 46 Mich. 526, 9 N. W. 838; Smith v.
Marshalltown, 86 Iowa, 516, 53 N. W. 286; Swcnson v. McLaren, 2
Tex. Civ. App. 331, 21 S. W. 300; Motz v. Detroit, 18 Mich. 496;
Republic L. Ins. Co. v. Pollak, 75 Ill. 300; State Finance Co. v.
Beck, 15 N. D. 874, 109 N. W. 357; Noble v. McIntosh, 23 N. D. 59,
135 N. W. 663.

Where a court of equity has once acquired jurisdiction over the sub-
ject-matter, it will retain same until all matters involved in the litiga-
tion are finally disposed of and settled. 10 R. C. L. 370; 17 Cye. 106.

Murphy & Toner, for respondents.

The equitable rules, so fully elaborated by appellants, do not apply
in a statutory action to determine adverse claims, where the adverse
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claims consist of taxes which the plaintiffs contend are jurisdictionally
defective and void. In such a case no tender can be made, as there is
no tax to pay. The rule is different in such a case to that applicable
where there are irregularities in tax-sale proceedings or where it is
claimed taxes are excessive or unjust. State Finance Co. v. Bowdle, 16
N. D. 193,112 N. W. 76; Noble v. McIntosh, 23 N. D. 59, 135 N. W.
663; State Finance Co. v. Beck, 15 N, D. 374, 109 N. W. 357;
Roberts v. First Nat. Bank, 8 N. D. 504, 79 N. W. 1049; Douglas
v. Fargo, 13 N. D. 467, 101 N. W. 919; State Finance Co. v. Mather,
15 N. D. 386, 109 N. W. 350, 11 Apn. Cas. 1112; Powers v. First
Nat. Bank, 15 N. D. 469, 109 N. W. 361; State Finance Co. v.
Halstenson, 17 N. D. 146, 114 N. W. 724.

Such a description of property as is here contended for is meaning-
less for any purpose. State Finance Co. v. Mather, 15 N. D. 394, 109
N. W. 350, 11 Ann. Cas. 1112; Grand Forks County v. Frederick, 16
N. D. 120, 125 Am. St. Rep. 621, 112 N. W. 839; Sheets v. Paine,
10 N. D. 103, 86 N. W. 117,

And extrinsic evidence cannot be introduced to cure the defect in
these descriptions. Sheets v. Paine, supra; Power v. Bowdle, 3 N. D.
107, 21 L.R.A. 323, 44 Am. St. Rep. 511, 54 N. W. 404.

The assessments are not only void for want of sufficient descripticn,
but because they include property not assessable by the county authari-
ties. O’Neil v. Tyler, 3 N. D. 47, 53 N. W. 434; Roberts v. First
Nat. Bank, 8 N. D. 504, 79 N. W. 993; State Finance Co. v. Beck,
15 N. D. 374, 109 N. W. 357; State Finance Co. v. Bowdle, 16 N. D.
193, 112 N. W. 76; Griffin v. Denison Land Co. 18 N, D. 246, 11
N. W. 1041. '

A bad description is not a mere irregularity; it is a jurisdictional
matter and is fatal to the tax, and there is nothing to cure, and counsel’s
“curative statutes” do not apply. Hodgson v. State Finance Co. 1¢
N. D. 139, 122 N. W. 336; Grand Forks County v. Frederick, 16
N. D. 120, 125 Am. St. Rep. 621, 112 N. W. 839; Sheets v. Paine,
10 N. D. 103, 86 N. W. 117; Roberts v. First Nat. Bank, 8 N. D.
504, 79 N. W. 1049 ; Sweigle v. Gates, 9 N. D. 538, 8¢ N. W. 481;
State Finance Co. v. Bowdle, 16 N. D. 193, 112 N. W. 76; State
Finance Co. v. Mather, 15 N. D. 386, 109 N. W. 350, 11 Ann. Cas.
1112 ; Beggs v. Paine, 15 N. D. 436, 109 N. W. 322; Nind v. Myers,




8 38 NORTH DAKOTA REPORTS

15 N. D. 400, 8 LR.A.(N.S.) 157, 109 N. W. 885; Scott & B.
Mercantile Co. v. Nelson County, 14 N. D. 407, 104 N. W. 528.

The questions here involved go to the very foundation—the basic
work—of the taxes, and are not mere irregularities. Therefore the
rules urged by appellant do not apply. Power v. Larabee, 2 N. D. 141,
49 N. W. 724; O’Neil v. Tyler, 3 N. D. 47, 53 N. W. 434; State
Finance Co. v. Trimble, 16 N. D. 199, 112 N. W. 984.

The county auditor now has no authority to assess property that has
escaped assessment and taxation. The law granting to him such author-
ity had been repealed. Comp. Laws 1913, §§ 2088, 2217.

Bure, District J. This is an appeal by the defendants from the
judgment of the district court of Grand Forks county, quieting title in
plaintiffs to certain lands as against certain alleged taxes levied and
assessed against said land. The complaint is in the usual statutory form
set out in § 8147, Comp. Laws 1913; and the defendants, in their
answer, set up the levy and assessment of these taxes. The plaintiffs
Nash Brothers, a corporation, and Swift & Company, a corporation,
leased from the Great Northern Railway Company, a corporation,
certain real property, to be used for nonrailway purposes, and it appears
that this real property so leased was a part of the right of way of the
Great Northern Railway Company. That the interests of the Nash
Brothers, a corporation, and of Swift & Company, a corporation, are
taxable in addition to the taxes paid by the Great Northern Railway
Company on its right of way has been settled by this court in the case
of Northern P. R. Co. v. Morton County, 32 N. D. 627, L.R.A.1916E,
404, 156 N. W. 226. The question raised here, however, is the
validity of the taxes levied and assessed, it being the contention of
the plaintiffs that the taxes are void because of the insufficiency of the
description of the real estate. The assessment record, in describing the
real property to be assessed, sets out the description as follows:

Name of owner  Year of Description Lot Block
Lease Leased site on the
Occupied by G. N. right of way,
Nash Brothers 1913 Grand Forks City
Original town northeast 100 ft. 7 28
€« “* 1912 “ [ ] [ [ L] - -
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—and the same record includes the assessment for the years 1908 to
1911 inclusive. The assessment of the tract leased by Swift & Com-
pany is similar for the years 1908 to 1913, inclusive, but describes it as
3,800 square feet, original town, opposite block 27. This is a fair
sample of the assessment for the year 1913, and in the assessment for
that year is included the assessment for the preceding years, as indicated.

We hold the assessment to be void, because of the insufficiency of
the description. There is nothing in the description of “the northeast
100 feet of lot 7, block 28” or “3,800 square feet opposite block 27"
to mark out the real property intended to be assessed. The northeast
100 feet may be a square 10 feet by 10 feet in the northeast corner,
or it may be a portion of the northeast corner of the lots 100 feet in
width or in depth. The same way with the expression 3,800 square
feet. That might be a portion 60 feet by approximately 64 feet, or
it might be 40 by 95 feet or in any other form. This court has already
held in the case of Grand Forks County v. Frederick, 16 N. D. 118,
125 Am. St. Rep. 621, 112 N. W. 839, that a description of real prop-
erty in lot 2 as “N. 23 x 200 ft. deep” was “void for indefiniteness,
although the owner of the lot is correctly named in the assessment roll.”
In that case the court said: “No point is given as the starting point
for the dimensions 23 by 200 feet.” This court has held from time
to time that land is not assessed unless described with sufficient accuracy
for identification. It is not emough that the owner’s name be given
correctly, or even that he may not be misled by the description. He
may know that his land is intended to be assessed; yet, this does not
relieve the authorities from proceeding regularly in assessment matters.
See Wells County v. McHenry, 7 N. D. 246, 74 N. W. 241; Sheets
v. Paine, 10 N. D. 103, 86 N. W. 117, and numecrous other decisions
of this court.

The defendants claim that even though there may be an irregularity
or defect or illegality in assessing, laying, or levying such tax, the
courts have the power, under § 2201 of Comp. Laws 1913, to amend
and correct the irregularities or defects. As shown in the case of
Grand Forks County v. Frederick, supra, this section does not apply
to void assessments, by reason of failure to describe the land definitely.
We have had occasion already to show that this section does not apply
to assessment void on other grounds (Northwestern Improv. Co. v.
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Oliver County, post, 57, 164 N. W. 315); and the case cited above
settles the question of its application to assessments void for indefinite-
ness of description.

Defendants claim that the plaintiffs cannot be heard in this case,
because these lease interests are assessable, have not paid taxes, and that
no taxes are tendered. As we have held in the case of Northwestern Im-
prov. Co. v. Oliver County, supra, no tender need be made in such
case as this. This is a statutory action to determine adverse claims.
There are no taxes to tender, for the assessment is void, and the nature
of this action does not require a tender to be made. If the taxpayer
were asking for equitable relief because of some irregularity in the tax
proceedings, it would present a different situation. The judgment of
the lower court is affirmed.

Birpzerr, J., being disqualified, did not participate. Honorable
A. G. Burr, Judge of the Ninth Judicial District, sat in his place.

CHrisTIANSON, J. (concurring specially). I concur in the opinion
prepared by Judge Burr, solely for the reason that the questions
involved are controlled by the former decisions of this court. It seems
to me, however, the rule announced ought to be changed by legislative
exactment.

Rosinsox, J. (concurring). This is an action to determine adverse
claims to real property. The complaint avers and shows that the
plaintiffs have some title or intcrest in certain property in the city of
Grand Forks, to wit, a part of lot 7 in block 28, and a part of lots 9
and 11 in block 28, which parts are described by metes and bounds.
It avers that the defendant claims some estate or interest in said prop-
erty adverse to the plaintiffs. ,

The answer is in effect that, for several specified years, the property
was duly listed and assessed for taxation, and taxes were duly levied
against it, and for such taxes the property was duly sold to Grand
Forks county.

The county appeals from a judgment holding void the assessment, the
taxes, and the tax sale on the ground that the land description is fatally
defective. In the assessment book for each year the description of
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one tract is: Northeast 100 feet of lot 7 in block 28, Name of Owner
—Nash Brothers, or lot 7 in block 28, name of owner—Gt. Nor. R. R.
Co. The description of the other tract is: 8,800 square feet original
town opposite block 27, city of Grand Forks, name of owner, Swift
Company, or Gt. Nor. R. R. Co., lot 9, block 28.

There is a first and second description of each tract, and each
description is in a different assessment book. All of lots 7, 9, and 11 are
a part of the Great Northern right of way. Only a part of each lot is
leased, and the part not leased is not subject to taxation. As the leased
property consists of only a fractional part of each lot, it was not
possible to describe it by giving the number of the lot, and the other
descriptions are too vague. They describe nothing.

It is established by the decisions of this court from its organization
that, before there can be any valid tax against land, there must be a
description sufficiently accurate and definite to enable the owner and
others to identify it. The description as given in the assessment roll
is to be used in all subsequent proceedings. There is no provision for
changing the description in order to correct it or make it more certain,
and extrinsic evidence is not admissible to show what is meant by the
description. A sufficient description is necessary, not alone for the
benefit of the owner. It becomes the basis of all further proceedings
and future titles. Grand Forks County v. Frederick, 16 N. D. 123,
125 Am. St. Rep. 621, 112 N. W. 839. Land is not assessed unless
it is described with sufficient accuracy for complete identification. The
reasoning of Judge Cooley and the authorities cited by him are abso-
lutely conclusive, and show that there was no reason for taking this
appeal.

In a statutory action like this it is sheer folly for counsel to talk
about rules of equity. It is a case of strict law, and not of equity. The
statute gives the right of action and the form of the complaint. It
avers that defendant claims some title or interest in the land adverse
to the plaintiff, and challenges the defendant to set forth and establish
his title or to abandon it. The defendant becomes the plairtiff and
tenders the issue, and of course the other party must have a right to
defend against the claim of title, when the answer and evidence shows
that a claim is based on a void assessment, tax sale, or tax deed, then
it must be adjudged void as a matter of law, and there is no equity or



12

38 NORTH. DAKOTA REPORTS

discretion about it. It is time to cease talking of equity unless, when
the power of the court is invoked to relief against some hardship, pen-
alty, or forfeiture, or to mitigate some severity of the law,

Judgment affirmed.

Gracg, J. I concur in the result.

JAMES BALLWEBER and George A. Edgerton, Copartners, Doing

Business under the Firm Name and Style of Ballweber & Edger-
ton v. GEORGE A. KERN and W. A. Hart.

(164 N. W. 272.)

Action = trial of — uncertainty of issues — pleadings — evidence — new issues

- case remanded — to lower court — for retrial — supreme court — pow-
er to so act — merits — ends of justice.

Where, in the trial of an action by the trial court, the issues formed by the
pleadings are uncertain, or, if in the course of the trial the issues become uncer-
tain by introduction of testimony of other causes of action than those alleged
in the complaint, and there are no instructions of the court concerning the
new issues in the case, and the case by reason thereof becomes so involved that
it is practically impossible to discern what really were the issues in the case,
and where it is impossible to determine what issues were presented to the jury
and what were passed upon by them, upon an appeal from the judgment in such
case, this court, in the exercise of its inherent power, may return such case to
the trial court for a new trial, with instructions that the issues be more clearly
and definitely formed and defined, to the end that the case may be tried upon
its merits upon issues definitely formed.

Opinion filed July 21, 1917. Rehearing denied August 23, 1917.

Appeal from the District Court of Golden Valley Counfy, w. C.

Crawford, Judge.

Reversed.
F. C. Heffron and Albert H. Hall, for appellants.
When one desirous of selling or trading lands secures the services

of a broker by promise of a commission, and such broker procures a
purchaser to whom such sale is made, he must pay such broker his
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commission regardless of whether the actual sale was finally consum-
mated by the broker, or whether the principal took the matter out
of the hands of the broker and made sale himself. Northern Immi-
gration Asso. v. Alger, 27 N. D. 467, 147 N. W. 100; Gibson v. Hunt,
— Towa, —, 94 N. W. 277; Reishus-Remer Land Co. v. Benner, 91
Minn. 401, 98 N. W. 186; Hoadley v. Savings Bank, 44 L.R.A. 321
and notes, 71 Conn. 599, 42 Atl. 667; Hubachek v. Hazzard, 83 Minn.
437, 86 N. W, 426.

The principal cannot so deprive the broker of his commissions. 4
Am. & Eng. Enc. Law, 979, 980.

“After a broker has commenced negotiations for the sale of property,
the owner cannot take the matter into his own hands and complete it,
either at the price limited or at a less price, and refuse to pay the
commissions. Chilton v. Butler, 1 E. D. Smith, 150.

One who destroys evidence in his possession favorable to the other
party is presumed to have done so because its introduction into court
would be against him. 16 Cye. 1058.

R. F. Gallagher and Keohane & Jones for respondents.

Fundamentally it is the duty of the court to correct its orders when
they have been made under mistake or inadvertence, and this right to
do so has always been recognized. United States v. Young, 94 U. S.
259, 24 L. ed. 153.

An order granting a new trial is an appealable order. Braithwaite
v. Aiken, 2 N. D. 57, 49 N. W. 419; St. Anthony & D. Elevator Co.
v. Martineau, 30 N. D. 425, 153 N. W. 416; Aylmer v. Adams, 30
N. D. 514, 153 N. W. 419.

Where the trial court makes its order improperly denying a motion,
such court, on proper application, may review its former order; and if
it finds that such original order was entered through mistake or inad-
vertence, it may correct the same by its further order conforming to
the true situation. Clein v. Wandschneider, 14 Wash. 257, 44 Pac.
272; Burnham v. Spokane, Mercantile Co. 18 Wash. 207, 51 Paec.
363; Odd Fellows’ Sav. Bank v. Deuprey, 66 Cal. 170, 4 Pac. 1173;
Morris v. DeCelis, 41 Cal. 331; Hall v. Polack, 42 Cal. 218; Crosby
v. North Bonanza Silver Mill. Co. 23 Nev. 70, 42 Pac. 583.

The general rule here is that where a motion for a new trial has been
granted, the court has power to vacate the order granting the motion,
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and to enter its order denying the motion, where the showing of mistake,
fraud, or inadvertence satisfies the court that an injustice has been done.
Grantham v. United States, 28 Ct. Cl. 528; Dawson v. Wisner, 11
Towa, 6; Com. v. Miller, 6 Dana, 315; 29 Cyc. 1028 ; Beckett v. North-
western Masonic Aid Asso. 67 Minn. 298, 69 N. W. 923; Spalding v.
Meier, 40 Mo. 176; Chandler v. Gloyd, 217 Mo. 394, 116 S. W. 1073;
Snow v. Vandeveer, 33 Neb. 735, 51 N. W. 127; Bishop v. Kingston
Gas & E. Co. 147 App. Div. 920, 131 N. Y. Supp. 1039 ; Douglass v.
Seiferd, 18 Mise. 188, 41 N. Y. Supp. 289; Herzig v. Metzger, 62
How. Pr. 355; Newell v. Wheeler, 4 Robt. 190; Magnus v. Buffalo R.
Co. 24 App. Div. 449, 48 N. Y. Supp. 490; Fry v. Bennett, 4 Duer,
651; Bloomingdale v. Stcubing, 10 Misc. 229, 30 N. Y. Supp. 1056;
Stierle v. Union R. Co. 11 Mise. 124, 31 N. Y. Supp. 1008; Van
Gelder v. Hallenbeck, 49 Hun, 612, 15 N. Y. Civ. Proc. Rep. 333, 2
N. Y. Supp. 252; Coffield v. Warren, 72 N. C. 223; Huber Mfg. Co.
v. Sweny, 57 Ohio St. 169, 48 N. E. 879; Hume v. John B. Hood
Camp Confederate Veterans, — Tex. Civ. App. —, 69 S. W. 643;
Watson v. Williamson, — Tex. Civ. App. —, 76 S. . 793; Rhea v.
Gibson, 10 Gratt. 215; Loveland v. Rand, 200 Mass. 143, 85 N. E.
948; Luke v. Coleman, Ann. Cas. 1913B, 485, note; Bishop v. King-
ston Gas & E. Co. 147 App. Div. 920, 131 N. Y. Supp. 1039.

The power at subsequent terms to vacate an order granting a new
trial has been sustained. Evans v. Freeman, 149 Fed. 1020, 86 C.
C. A. 216, 159 Fed. 26; 17 Am. & Eng. Enc. Law, 2d ed. 813; Comp.
Laws 1913, § 7350.

The rule established in this state is that the granting or refusing of
a new trial is solely within the sound, judicial discretion of the trial
court, and its decision will not be disturbed except for a clear abuse of
that discretion. Pengilly v. J. I. Case Threshing Mach. Co. 11 N.
D. 249, 91 N. W. 63, 12 Am. Neg. Rep. 619; Ross v. Robertson, 12
N. D. 27, 94 N. W. 765; State v. Howser, 12 N. D. 495, 98 N. W.
352; Galvin v. Tibbs, 17 N. D. 600, 119 N. W. 39; St. Anthony & D.
Elevator Co. v. Martineau, 30 N. D. 432, 153 N. W. 416; Aylmer v.
Adams, 30 N. D. 514, 153 N. W. 419.

“While it may be difficult to define exactly what is meant by abuse
of discretion and whatever it may imply as to the disposition and
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motives of the trial judge, it is fairly deducible from the cases that one
of the essential attributes is that it must plainly appear to effect injus-
tice.” Clavey v. Lord, 87 Cal. 413, 25 Pac. 493, 4 C. J. 836, 837.

Gracg, J. The action is one by plaintiffs, land brokers, for the
recovery of commissions from the defendants for the alleged procuring
of purchasers for two certain sections of land in Billings county, state
of North Dakota, which the defendants had authority to sell, and
which plaintiffs allege the defendants agreed to sell to plaintiffs or
any purchaser for such land produced by plaintiffs for the sum of
813,800, plaintiffs to have for their commission all they could sell such
land for in'excess of $13,800. Plaintiffs allege that on or about the
15th day of June, 1912, plaintiffs produced and tendered to the defend-
ants a purchaser ready, able, and willing to purchase said real estate
upon the terms required by said contract, and who agreed to pay the
sum of $19,200 for said real estate. That said defendants refused to
carry out said contract with the plaintiffs, to the plaintiffs’ damage in
the sum of $5,400.

The answer makes, first, a general denial; and, second, that on or
about the 5th day of June, 1912, the defendants in all things revoked
and rescinded the authority of the plaintiffs in said contract set forth
in said complaint.

The facts in the case are as follows: In the years 1911 and 1912
plaintiffs were real estate brokers living in Minneapolis. Defendant
Kern was cashier in a bank at Sentinel Butte, North Dakota, during
the year 1911 and until about July 1, 1912. The defendant Hart
during said time was a commercial traveler living at Sentinel Butte,
North Dakota, and was engaged with Kern to some extent in the real
estate business. The amount of land involved, the selling for which
commission is demanded, is two sections of land in Billings county,
North Dakota. It was owned, not by the defendants, but by some
person residing out of the state, the net selling price for which the
defendants should account to him being $10 per acre. If such land
was sold by the plaintiffs for excess over $10 per acre, the defendants
were to have as their commission $1,000, and the plaintiffs to have all
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over $10 per acre plus the $1,000 commission to the defendants, as
their commission for procuring a purchaser for such land. About
May 1, 1912, one of the plaintiffs, Edgerton, brought one Joseph Huber
to Sentinel Butte, and together with the defendant Kern looked over
the land. No sale was perfected at this time. On June 4, 1912,
Ballweber, Huber, and one Dr. Taylor left Minneapolis on a land-
buying trip, Dr. Taylor going to Montana, the plaintiff Ballweber and
Huber stopping at Sentinel Butte on June 6th, when the land was
gone over by Huber, Kern, and Ballwcber. Huber did not complete
the purchase of the land that day, and returned on the night of June
6th to Minneapolis with Ballweber. The land was sold to the Hubers
by the defendants, no notice of such sale being given to the plaintiffs.

The matters involved in this case are considerably involved and
difficult of analysis, for the reason that to some extent there is uncer-
tainty as to the issues of the case, and uncertainty as to whether
the plaintiffs by their complaint intended to allege a cause of action only
concerning the selling of the land in question to one Dr. Taylor, or
whether the complaint was broad enough to admit testimony concern-
ing the sale of the land to the Hubers also. The uncertainty of the
issues is but little clarified by the bill of particulars, for which demand
was made of the plaintiffs by the defendants in the course of such action.
A copy of such bill of particulars furnished the defendants by the
plaintiffs is as follows:

To the above-named defendants: In compliance with your demand
for a bill of particulars, you are hereby advised that the name of the
purchaser alleged in the complaint to have been produced by plaintiffs
and ready, able, and willing to purchase the real estate described in
the complaint upon the terms -therein set forth, is Dr. E. A. Taylor,
residing at Racine, Wisconsin. You are further advised that the pur-
chaser to whom defendants sold such land in violation of the contract
with plaintiffs, to wit, Joseph Huber and Paul Huber, were purchasers
procured by and through plaintiffs, all of which facts defendants at
all times had full knowledge.

F. C. Heffron,
A. H. Hall,
Attorneys for Plaintiffs.



BALLWEBER v. KERN 17

An inspection of such bill of particulars discloses that the purchaser
referred to in the complaint was Dr. E. A. Taylor. The bill of partic-
ulars so states. The bill of particulars, so far as it refers to the
Hubers, simply calls the attention of the defendants to the fact that
the defendants sold to the Hubers in violation of the contract with the
plaintiffs, and that the Hubers were purchasers procured by and through
the plaintiffs, of which facts the defendants had full knowledge; but
the bill of particulars does not claim that the action is being maintained
to recover for commissions on land sold to the Hubers by the defendants,
neither does the complaint allege a cause of action for recovery of
commissions by reason of land sold to the Hubers.

The answer would seem to be in fairly good form, containing, firstly,
a general denial; and, secondly, an allegation of the revocation and
rescinding of the authority of the plaintiffs under the alleged contract.
The court, however, in instructing the jury, based its instructions, not
upon the revocation or rescinding of the authority of the agent, but
based its instructions upon, and applied them to, a rescission of the
contract, and not to the revocation of the authority of the agent. The
case involves only the law of agency and is to be governed by the law
of agency, and is not governed by the law of rescission of contracts as
generally understood, the question presented really being a revocation
of agency, and not rescission of contract, except as the word “rescission”
may be used in connection with the word “revocation,” in revoking the
authority of the agent. The appellants’ 6th, 7th, and 8th assignments
of error are as follows:

“6th. The district court erred in instructing the jury at the trial
of this case as follows: ‘If you believe from the evidence and by a fair
preponderance that the defendants rescinded the contract and notified
the plaintiffs, either orally or in writing, of the limitations upon which
this contract would remain in existence, and the plaintiffs were made
aware of these conditions, and the conditions expired prior to the 15th
day of June, then such acts would amount to a rescission of the contract,
and the plaintiffs would not be entitled to recover in the action.” 7th.
The district court erred in instructing the jury at the trial of this case
as follows: ‘If there was no rescission, as the court has defined it, to you
on or before the 15th day of June, then you will have to determine
whether or not these plaintiffs procured a purchaser able and willing

38 N. D—2.
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to purchase the land at profit to the plaintiffs.” 8th. The district cour.
erred in instructing the jury at the trial of this case as follows: ‘Did
the defendants rescind the contract prior to the 15th day of June?
Did they notify the plaintiffs of the time in which they had to comply
with these conditions ¢ and upon their failure to comply with the condi-
tions within that time, then all the agreements were off. If you believe
that this was called to their attention and they assented thereto, then
there would be such rescission that plaintiffs would not be entitled to
recover by reason of the failure to comply with these conditions, because
a rescission of the contract amounts to a nullifying of the conditions of
the contract, and after such rescission the terms of that contract are
not binding upon the defendants or binding upon the parties. Then,
if you determine there was a rescission prior to the 15th day of June,
1912, your verdict should be for the defendants.”

The issue presented by the answer of the defendants was not a rescis-
sion of the contract, but a revocation and rescission of the authority
of the agent. A material part of the instructions of the court would
appear to be directed and expressed upon a subject which was not part
of the defendant’s answer nor within the issues of the case, and caused’
the jury to consider a subject which was not involved in the case, which
was prejudicial to the right of the plaintiffs in the action, and which
we hold amounted to reversible error.

The testimony shows that the plaintiffs, at their own expense in time
and money, procured and brought to defendants the Hubers as cus-
tomers and purchasers for the land in question, and at a time long
prior to the date upon which the defendants-claim they revoked the
authority of the plaintiffs to sell such land. If this be true, and if the
plaintiffs were the procuring cause of such purchasers, that is, if they
procured them and brought them to the defendants for the purpose of
purchasing such land, and they did, even after the alleged time of revo-
cation, if any, of the agency in question purchase such land, the plain-
tiffs having been the procuring cause of the sale of such land, the
defendants after such purchasers had been procured and brought to
them by the plaintiffs could not defeat plaintiffs’ right to the agreed
compensation or commissions by a revocation of authority after the
bringing of such purchasers, and for this additional reason the court’s
instructions referred to were prejudicial to the rights of the plaintiffs
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and constituted reversible error. In order that when the case is retried
the issues assume a more definite form and the law of the case be more
clear, we will refer to some of the more important principles of law
applicable to the questions under consideration in this case.

The plaintiffs, if they are entitled to recover at all in this case, are
entitled to recover either for a sale of such land made to Dr. Taylor
or to the Hubers. If they show themselves entitled to recover, in any
event, they can recover but one commission. If the sale was made to
Dr. Taylor through the plaintiffs procuring and bringing him to the
defendants as a purchaser for such land before the plaintiffs’ authority
to sell such land was revoked, if there were any revocation of the agency,
and he was able, ready, and willing to purchase such land upon the
terms stated to plaintiffs by the defendants, then the plaintiffs would
be entitled to recover whatever amount of commissions or compensation
they can show themselves entitled to under the terms of their contract
of agency with the defendants. If they should recover their commis-
sions by reason of any sale to Dr. Taylor, then the plaintiffs could
recover no additional commission so far as the sale to the Hubers is
concerned. But if the plaintiffs fail in showing that they made a sale
of such land to Dr. Taylor as aforesaid, and they can show that they
found the Hubers as purchasers, and brought them to defendants for
the purpose of purchasing the land in question at a time prior to the
alleged or actual revocation of the agency, and the Hubers were persons
able, ready, and willing to buy the land in question upon the terms ot
the contract of agency, and the defendants did conclude a sale of such
land with the Hubers, the plaintiffs would be entitled to recover what-
ever compensation they can show themselves entitled to under the con-
tract by reason of such sale to the Hubers, whether such sale to them
was completed either before or after the alleged or actual revocation
of the agency.

The principal as a general rule of law has power to revoke the au-
thority of his agent at his pleasure with or without reason. This is
true even where the agency is a sole and exclusive one. There are,
however, several well-defined exceptions to this general rule, among
which may be mentioned a contract of agency which is based upon a
valuable consideration. McMahan v. Burns, 216 Pa. 448, 65 Atl. 806;
Montague v. McCarroll, 15 Utah, 318, 49 Pac. 418. '
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Again, the power of the agency may not be revoked at the will of
the principal where there is a power of attorney stipulating that such
agency shall continue for a definite time, or that it is irrevocable. 31
Cyec. at page 1296 sets forth the main divisions of these exceptions to
the general rule, and there are others besides these. The first one is:
An authority conferred for a valuable consideration cannot be revoked
by the principal alone, in the absence of a stipulation of revocability,
unless the consideration fails. And, again, if the authority granted
constitutes part of a security or is necessary to effectuate a security, the
power cannot be revoked by the act of the principal alone in the absence
of a stipulation of revocability. And again, such authority cannot
be revoked if coupled with an interest in the subject-matter of the
agency, unless there is a stipulation of revocability. The general rules
of agency, as well as the exceptions, apply to contracts made with
brokers for the sale of real estate. Where one places property in the
hands of a broker or agent for sale, even though he gives him an exclu-
sive right to sell, if no definite time is fixed in the contract, and the
broker has no interest in the property itself, the principal may revoke
the authority of the agent at any time before a sale of the property
is made. Dreyfus v. Richardson, 20 Cal. App. 800, 130 Pac. 161;
Anderson v. Shaffer, 87 Kan. 346, 124 Pac. 423; Wright v. Waite,
126 Minn, 115, 148 N. W. 50; Green v. Cole, 103 Mo. 70, 15 S. W,
317; Newman v. Dunleavy, 51 Mont. 149, 149 Pac. 970. The revoca-
tion of authority, if any, must be made before services have been ren.
dered or expense incurred, otherwise the agent is entitled to reimburse-
ment, unless the terms of the agreement imply otherwise. Hale v.
Kumler, 29 C. C. A. 67, 54 U. S. App. 685, 85 Fed. 161. Revocation
of an agent’s authority, without liability for damages, is not permitted,
and is unfair where the revocation was for the purpose of enabling
the owner of the property to avoid paying the agent’s commission for
selling it, by making a sale of it himself on substantially the same
terms which would have enabled the agent to claim a commission.
Black, Rescission of Contracts, § 835; Hamilton v. Frothingham, 59
Mich. 253, 26 N. W. 486; Sibbald v. Bethlehem Iron Co. 83 N. Y.
378, 38 Am. Rep. 441; Hancock v. Stacy, 103 Tex. 219, 125 S. W.
884; Sixta v. Ontonagon Valley Land Co. 157 Wis. 293, 147 N. W,
1042, .




BALLWEBER v. KERN 21

Upon a consideration of the 8th assignment of error where, in the
instructions of law to the jury the following language is used: “Then,
if you determine there was a rescission prior to the 15th day of June,
1912, your verdict should be for the defendants,” we are of the
opinion that such instruction amounts to the directing of a verdict for
the defendants; and that the language of such instruction, including the
directing of the verdict for the defendants, is reversible error, for the
reason that the revocation of the authority of the agents might have
been made prior to the 15th day of June, 1912, and nevertheless the
plaintiffs might be in position to recover damages against the defend-
ants. The Hubers were procured by the plaintiffs and brought as
purchasers to the defendants during the very first part of May, 1912.
It follows, therefore, that the agency might have been terminated prior
to the 15th day of June, 1912, and yet the plaintiffs be in position to
maintain an action for damages against the defendants for their com-
missions for land sold to purchasers procured by the plaintiffs and
furnished to the defendants long prior to the 15th day of June, and
prior to the time when any revocation of authority may have been
made. If the plaintiffs did furnish any such purchasers, able, ready,
and willing to buy the land of the defendants and to whom defendants
did sell land, if the furnishing of such purchasers occurred prior to
the revocation of the agency, even if such revocation of the agency
was prior to the 15th day of June, the plaintiffs have a cause of action
against the defendants for whatever commissions or compensation they
may show themselves entitled to by reason of any sales of land made to
the purchasers to whom the land was sold, procured by them, and
brought to the defendants. Where one procures the services of a
broker for the purpose of selling land, and the broker procures a pur-
chaser to whom sale is made, the broker has earned his commission or
compensation even if the principal took the matter out of the broker’s
hands and made the sale himself. Northern Immigration Asso. v.
Alger, 27 N. D. 467, 147 N. W. 100; Gibson v. Hunt, — Iowa, —,
94 N. W. 277; Reishus-Remer Land Co. v. Benner, 91 Minn. 401,
98 N. W. 186.

There is also another appeal pending now in this court between the
same parties, wherein the plaintiffs appealed from an order of the dis-
trict court vacating its order granting the plaintiffs a new trial for
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reasons which were set forth in the motion for such new trial in the
court below, and which reasons afterwards ceased to exist. It is not
necessary to go into details as to what the motion for new trial was
about. It is sufficient to say that it concerned the loss or misplacement
of some exhibits which were finally found. Tho misplacement and dis-
appearance of these exhibits being the main ground for the motion for
new trial, and having been found, the court vacated its former order
granting a new trial. And this case, a new trial having been granted,
disposes of the necessity of considering the appeal from the order of the
district court vacating its order granting a new trial upon the motion
for a new trial hereinbefore referred to.

On the retrial of this case, the issues should be definitely and clearly
joined on whatever causes of action the plaintiffs may have or claim
to have against the defendants, to the end that the case may be fairly
and fully tried and determined as to all the issues involved, and in
order that the jury may have a clear understanding of just what issues
of fact are presented to them. For the foregoing reasons, the judgment
of the trial court is reversed, and the case is remanded for retrial.

CHRISTIANSON, J. (concurring specially). I concur in the conclu-
sions reached by Mr. Justice Grace, on both appeals in this case. I am
not prepared to say that all the instructions referred to in his opinion
are necessarily erroneous; but a consideration of the entire record,
including the evidence introduced, instructions given, and the verdict
returned, leads me to the conclusion that the ends of justice require that
a new trial be had.

Rosinsow, J. (dissenting). In this case the plaintiffs bring suit '

to recover $5,400, as commission on the sale of two sections of land,
and they appeal from a verdict and judgment and an order denying a
motion for a new trial.

The complaint avers that the defendants agreed to sell to plaintiffs,
or any purchaser by them produced, the two sections for the sum of
$13,800, and to allow the plaintiffs, as a commission, any sum that they
might obtain for the land in excess of $13,800; also, that on June 15,
1912, the plaintiffs produced a purchaser able and willing to pay $19,-
200; and that the defendants refused to sell the land.
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The answer is: (1) A general denial; (2) that on June 5, 1912, the
alleged contract of sale was revoked.

From letters and oral testimony it appears that the defendant Kern
was a cashier at Sentinel Butte, and that he and the defendant Hart
had a side business as real estate brokers; that the two sections in ques-
tion were listed with them for sale. They made an oral agreement with
the plaintiffs, who resided at Minneapolis, to save them a commission in
case they found a purchaser for the land. The claim of the plaintiffs is
that the owner of the land was to have $10 an acre net, and the defend-
ants to have $1,000 as commission, and that the plaintiffs were to have
as commission the excess of the sale price. Also, that about May 1,
1912, the plaintiff Edgerton went to Sentinel Butte with Joseph Huber
and showed him the land ; notified defendant Kern that if Huber did
not take the land the plaintiffs had other customers who would take it,
and on June 4, 1912, the plaintiff Edgerton, Joseph Huber, and Dr.
Taylor left Minneapolis on a land-buying trip, and they stopped off at
Sentinel Butte, and on June 6th they again looked over the land. Then
it was claimed that while in Butte defendant Kern made a secret offer
to Huber to sell him the land for $12 an acre; that on his way home Dr.
Taylor stopped at Minneapolis and bargained with the plaintiffs for the
two sections at $15 an acre, and notice by telegram was given defendants.

The motion for a new trial is based on alleged errors in the instrue-
tions to the jury and on surprise at the trial. The surprise is based on
the fact that the defendants did not bring with them and produce in
evidence on the trial correspondence with Huber in regard to the sale of
the land to him; but there is no showing that defendants were under
obligation to produce the letters, and hence there was no occasion for any
surprise; and in regard to the instructions to the jury, they were based
on the pleadings and issues. The complaint states a claim for $5,400
by reason of an alleged contract of sale made by the plaintiffs on July
15th. There was no claim made under any other sale. The charge of
the court was correctly given in regard to the sale as alleged in the
complaint, and the rescission and the sale contract by the parties.

The plaintiffs claim that the court erred by failing to instruct the
jury in regard to their right to recover by reason of a sale made by the
defendants themselves to Joseph Huber. The answer to that is that
they did not request any such instructions and the complaint made no
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claim to recover on a sale to Joseph Huber. The plaintiffs elected to
base their claim on a sale contract, promising a commission for three
times as much as the sale to Huber. They did not choose to make or to
urge a claim to the lesser commission, as it would have lessened their
claim to recover the greater commission. Had the court volunteered to
do it for them, they might have assigned it as error. On the issues as
presented, the plaintiffs had a fair trial. The verdict is sustained by the
evidence and the judgment should be affirmed.

CARL WESTERLAND v. THE FIRST NATIONAL BANK OF
CARRINGTON, NORTH DAKOTA, a Corporation, and G. S.
Newberry.

(LRA.—, —, 164 N. W. 323.)

Contracts = money paid under — action to recover = insanity == incompetency
= evidence — lapse of time — remoteness of evidence — prejudicial error.
1. Where one brings an action to recover money paid under a contract, on
the ground that at the time of the making of the contract and the note and
mortgage, which were parts of the same transaction, he was insane, evidence
that at a point of time four years or more subsequent to the time of the mak-
ing of the contract, he was adjudged insane by the board of insanity, is in-
admissible and incompetent, and too remote to prove his mental condition at
the time of the making of the contract; and when admitted over the proper
and timely objections of the defendant is prejudicial and reversible error, for
which new trial will be granted.

Contracts — capacity to make — determination of —true test — knowledge of
nature of contract — at time made.

2. Capacity to make a contract is not determined by whether one has much
or little intellect. The true test is, Had the party who seeks to avoid the
contract on the grounds of incapacity by reason of alleged insanity, sufficient
mental capacity to know the nature of the contract and the terms thereof? if
he had, he may be required to perform it.

NoTE.—On admissibility, on issue as to mental condition, of evidence that one has
been adjudged insane, or has been confined in an insane asylum, see annotation of
this case in LR.A-—, —.
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Contracts — disaffirmance of — money paid — action to recover back — should
be timely brought — ratifications. '
3. Disaffirmance of contracts and actions brought to recover money paid there-
under should be timely, otherwise, long delay tends to prove ratification.

Opinion filed July 9, 1917. Rehearing denied August 23, 1917.

Appeal from the District Court of Foster County, J. 4. Coffey, Judge.

Reversed.

Edward P. Kelly, for appellants.

“The test of whether a person is competent to make a deed is that he
should be qualified to do that particular business rationally; not, on
the one hand, that he should be capable of doing all kinds of business
with judgment and discretion, nor, on the other, that he should be
wholly deprived of reason so as to be incapable of doing the most
familiar and trifling work.” Nelson v. Thompson, 16 N. D. 295, 112
N. W. 1058; Jackson ex dem. Cadwell v. King, 4 Cow. 207, 15 Am.
Dec. 354.

“Nonexpert witnesses are competent to give their opinion as to the
mental condition of testatrix in a proceeding contesting the probate of
the will on the ground of unsoundness of mind at the time of making
the will.” Halde v. Schultz, 17 S. D. 465, 97 N. W. 369; State v.
Leehmam, 2 S. D. 171, 49 N. W. 3; People v. Conroy, 97 N. Y. 62;
State v. Pennyman, 68 Iowa, 216, 26 N. W. 82; Territory v. Hart,
7 Mont. 489, 17 Pac. 718; Webb v. State, 5 Tex. App. 608 ; Hardy v.
Merrill, 56 N. H. 227, 22 Am. Rep. 441 ; State v. Klinger, 46 Mo. 228.

“A court is not authorized to submit to a jury an issue as to which
there is no evidence, and such submission by the court constitutes re-
versible error.” Independent School Dist. v. Merchants’ Nat. Bank, 68
Towa, 343, 27 N. W. 255; Dondero v. Frumveller, 61 Mich. 440, 28
N. W. 712; Whitsett v. Chicago, R. I. & P. R. Co. 67 Iowa, 150, 25
N. W. 104 ; Sheffield v. Eveleth, 17 S. D. 461, 97 N. W. 367.

The question is whether or not the person was qualified to do the
particular business in hand, rationally. Nelson v. Thompson, 16 N. D.
295, 112 N, W. 1058; 1 Whart. & S. Med. Jur. §§ 2, 74; Titcomb v.
Vantyle, 84 I1l. 371; Baldwin v. Dunton, 40 Ill. 188; Hovey v. Chase,
52 Me. 305, 83 Am. Dec. 514; Osmond v. Fitzroy, 3 P. Wms. 129,
24 Eng. Reprint, 997 ; Shelford, Lunatics, 27.
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T. F. McCue, for respondent. .

Findings of the county court and commissioners of insanity are proper
evidence of the matters therein found. '

Insanity, when once established by competent and lawful authority,
is presumed to continue. 4 Wigmore, Ev. § 2530.

“A condition of mental disease is always a more or less continuous
one, either in latent tendency or in manifest operation. It is therefore
proper, in order to ascertain the fact of its existence at a certain time,
to consider its existence at a prior or subsequent time.” 1 Wigmore,
Ev. § 233; Shailer v. Bumstead, 99 Mass. 112.

Evidence of mental condition before and after the act is admissible
16 Am. & Eng. Enc. Law, 614.

The evidence clearly shows fraud and deceit, and that an undue ad:
vantage was taken of a weak and incapable mind. Respondent did not
know, nor did he understand, the meaning of the transaction. Comp.
Taws 1913, § 5849.

“The paramount and vital principle of agency is good faith, for with-
out it the relation of principal could not well exist.”” Morris v. Bradley,
20 N. D. 649, 128 N. W. 118.

The proof shows conclusively that respondent was insane prior to the
transaction here involved, and the presumption is that insanity continued
at least until the contrary is clearly shown. 16 Am. & Eng. Enc. Law,
614, and cases cited; Dawson v. Wisner, 11 Towa, 6.

Gracg, J. The complaint, among other things, alleges that the de-
fendant Newberry was the cashier of the first National Bank of Car-
rington, of which plaintiff was a customer and transacted his financial
business. That is, such customer was in the habit of counseling with
"Newberry with reference to such financial business, and did confide in
and take the advice of said Newberry in financial matters. That New-
berry on the 28th day of September, 1909, advised the plaintiff that it
was plaintiff’s debts that were causing him to worry and producing his
ill health, and that to relieve the same (debts) he should sell his farm.
At said time Newberry produced a writing of which the following is a
copy :

“For $1 in hand paid by G. S. Newberry I hereby grant on him an
exclusive option for sixty days on purchase or sale of the following lands:

g —— =
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South # of 22, northwest 1 of 26, all in 147, R. 65, including wind-
mills, buildings and all other improvements on the farm. Price $23
per acre net to me. . Terms $3,000 cash, balance five annual payments
at 6 per cent interest. Good paper. The privilege of withdrawing the
option by notice in writing inside of thirty days is reserved. All plow-
ing done to be paid for at $1.25 per acre and possession of buildings
retained until April 1, 1910.”

The plaintiff further alleges that at the time of the signing of said
option the plaintiff did not know that said option provided for an exclu-
sive sale, but plaintiff believed that such writing was necessary in order
for the said Newberry to obtain a purchaser for said land. The plain-
tiff further alleges that at the time of signing such contract his mind was
in such condition that he did not know what he was doing, or realize
the binding effect of said writing,—all of which was known to Newberry
and of which Newberry took advantage at said time. The plaintiff fur-
ther states that on the 2d day of November, 1909, the defendant New-
berry told the plaintiff he was ready to carry out said contract for the
purchase of said land and buy the same himself, and demanded of plain-
tiff a deed to said land, advising said plaintiff at said time that he, the
defendant, would place a mortgage upon the premises for the purpose
of paying the plaintiff $3,000 cash provided in said option. Plaintiff
refused to make such deed. Newberry demanded the sum of $480 by
way of damages. Plaintiff further alleges that defendant threatened
suit against the plaintiff for said amount of money, and alleges that on
account of his mental condition he was put in fear, and caused to believe
that if he did not settle with said Newberry he would lose his farm.
The plaintiff then executed a note for $860, which also covered other
amounts owing by the plaintiff to the bank, which was secured by a
mortgage on the land in question. Plaintiff alleges that at the time said
mortgage and note were paid by the bank at Barlow the plaintiff was
insane, and was afterwards placed in the insane asylum at Jamestown,
North Dakota. Plaintiff alleges that the offer which the defendant
made to purchase said farm was not in good faith, and that the whole
transaction was a conniving scheme for the purpose of defrauding the
plaintiff of said money. That at the time the plaintiff’s mind was
deranged, all of which was well known to the defendant.

The defendant Newberry for his answer makes, first, a general
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denial, and further by way of defense alleges that on the 28th day of
September, 1909, the plaintiff solicited the defendant to purchase or
procure the purchase of certain real estate then the property of plain-
tiff, and for a consideration did make, execute, and deliver to the
defendant the option as hereinbefore set forth, which option was on
the 28th day of October, 1909, assigned by the defendant to his wife,
Mary G. Newberry., The answer further alleges that more than thirty
days from the execution and delivery of said option, on the 2d day of
November, 1909, the plaintiff again called upon the defendant and
asked to withdraw said option, and that by mutual agreement of the
parties and the consideration of the surrender of said option, the
plaintiff agreed to pay, and did pay, to the defendant the sum of $1
per acre, amounting to the sum of $480. The answer further denies
all allegations of fraud.

The facts in the case are as follows: The plaintiff was the owner
of 480 acres of land. On the 28th day of September, 1909, he granted
an option to the defendant for sixty days, which gave the said New-
berry the right to find a purchaser to said land, or purchase the same
himself, within the sixty-day period. The plaintiff also had a reserva-
tion in such option of withdrawing the same by notice in writing inside
of thirty days. The plaintiff did not withdraw the option within
thirty days, and did not attempt to do so until after the thirty-day
period had expired. The plaintiff had transacted business for quite
a long period of time prior to the date of the option contract, with the
First National Bank of Carrington, of which Newberry was cashier.
After receiving such option the defendant assigned the same to his
wife. The plaintiff desired after the thirty-day period had expired
to withdraw the option and cancel the same, which Newberry refused
to do unless he was paid the sum of $480, which was agreed to by the
plaintiff, and a note for $860 executed, which included, among other
items, the $480, which was secured on the land in question.

The first assignment of error by the defendant is one in which he
complains that the court erred in receiving in evidence over the objec-
tion of appellant exhibits F, G, H, I, J, K, L, and M inclusive, which
exhibits constituted the record of the board of insanity for Foster
county in the matter of the insanity proceedings against Carl Wester-
land, the plaintiff in this case, which proceedings as to the insanity of
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the plaintiff were had on the 28th day of June, 1913, a period of time
of four years subsequent to the date of the transaction complained of
and involved in this suit. This record concerning the insanity of the
plaintiff was offered at the very commencement of the trial of the case.
The defendant made proper objections to the introduction of such
records because of their incompetency, irrelevancy, and immateriality,
which objection was overruled by the court, and such records were
received in evidence.

The question presented is quite a novel one, and is as follows: Where
it is claimed by the plaintiff that at the time of the execution of the
contract he was insane and had no capacity to execute such contract,
is it competent to introduce testimony that four years subsequent to
the date of such contract the plaintiff was declared to be insane by the
board of insanity of the county in which he resided ? Adverting to the
question of insanity, an inquisition finding that a person is insane at
the time of such inquiry, such finding is not evidence that he was insane
at a previous date, and especially is this true where the date is long
prior to the date of the inquiry.

Southern Tier Masonic Relief Asso. v. Laudenbach, 5 N. Y. Supp.
901; Rippey v. Gant, 39 N. C. (4 Ired. Eq.) 443. Such finding
by the insanity board is no presumption of insanity at an earlier date.
Lilly v. Waggoner, 27 Ill. 395; Small v. Champeny, 102 Wis. 61,
78 N. W. 407; Koons v. Benscoter, 2 Kulp, 451. The admission of
such testimony is only competent to prove the incapacity of the person
to have charge of his property at the time of the inquiry as to the
sanity of the person examined; and where such person is found to be
insane on such inquiry and examination, it is no evidence of insanity
at a prior date, but is evidence only of the insanit<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>