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CONSTITUTION OF NORTH DAKOTA.

8e0. 101, "When a judgment or decree is reversed or confirmed by the
supreme court, every point fairly arising upon the record of the case shall
be considered and decided, and the reasons therefor shall be concisely
stated in writing, signed by the judges concurring, filed in the office of the
clerk of the supreme court and preserved with a record of the case. Any
judge dissenting therefrom may give the reasons of his dissent in writing
over his signature.

Seoc. 102. 1t shall be the duty of the court to prepare a syllabus of the
points adjudicated in each case, which shall be concurred in by a majority -
of the judges thereof, and it shall be prefixed to the published reports of
the case. ’
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CASES
ARGUED AND DETERMINED

IN THE

SUPREME COURT OF NORTH DAKOTA

PatRIcK J. LyoNs and THOMAS J. WOODMANSEE, as the firm of
Lyons & WOODMANSEE, Plaintiffs and Appellants, ».
DameL B. MiLLER, Defendant and Respondent.

Want of Jurisdiction—Waiver by Appeal.

After an appeal upon questions of law and fact by a defendant from
a judgment of a justice of the peace to the district court, where a de-
mand for a new trial is embodied in the notice of appeal, the defend-
ant cannot deny the jurisdiction of the district court over his person,
although the justice of the peace rendering the judgment appealed
from never acquired jurisdiction over his person. Whether such jus-
tice acquired such jurisdiction by litigating the cause on the merits
after motion to dismiss for want of jurisdiction had been overruled,
not decided.

(Opinion Filed January 15, 1891.)

PPEAL from district court, Kidder county; Hon. W. H.

o ‘WINCHESTER, Judge.

L]

W. F. Cochrane and Geo. W. Newton, for appellants; no ap-
pearance for respondent.

Action for goods sold and delivered; tried in justice court,
where plaintiff recovered judgment. On appeal by defendant
to district court action dismissed on ground of no jurisdiction
over person of defendant. Reversed and district court ordered
to try cause.

Cochrane and Newton, for the appellants, urged that the
objection to the return endorsed on the summons as being
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insufficient or that there was no legal service thereof, came too
late and if the same was, as a matter of fact, insufficient the
question had been waived and that a general appearance had
been entered by answering, demanding a jury trial and other
general appearances for the defendant, citing Compiled Laws,
§ 4904; Railway Co. v. DeBusk, 12 Colo. 294, 20 Pac. Rep. 762;
Walker v. Turner, 42 N. W. Rep. 910; Burnham v. Doolittle,
15 N. W. Rep. 606; Williams v. Railway Co.,6 N. W. Rep. 445;
Allen v. Coates, 11 N. W. Rep. 132.

The opinion of the court was delivered by

CorLiss, C. J. The justice of the peace before whom this ac-
tion was instituted failed in the first instance to acquire juris-
diction of the person of the defendant because the summons
was not properly served. The defendant appeared specially
for the purpose of objecting to the court's jurisdiction, and
moved the court to set aside the service of the process on the
ground that the court had not acquired jurisdiction of his per-
son. This motion being overruled, the defendant, after request-
ing and securing a change of venue, answered the complaint,
and the case was tried. Defeat ensuing, defendant appealed
from the judgment on questions of law and fact, demanding in
his notice of appeal a new trial of the case in the district court.
That court adjudged that the action should be dismissed for
want of jurisdiction of the person of the defendant. This
ruling is challenged by this appeal, and we think the appellant
must succeed. Whether theé defendant, by pleading and liti-
gating the cause on the merits, waived his objection to the court’s
jurisdiction over his person, made before he had appeared spe-
cially, it is not necessary for us to decide. The defendant him-
self invoked the jurisdiction of a new tribunal, not for the pur-
pose of correcting an erroneous ruling on the question of juris-
diction, but to have the issues litigated upon the merits. He
demanded a new trial in his notice of appeal, and under the
statute such demand is an appeal to the district court to hear
and determine the cause on the merits. Compiled Laws, § 6131
It is not entirely logical for him to repudiate a jurisdiction he
has invoked, not for the special purpose of reversing an erron-
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eous ruling on the question of jurisdiction, but for the purpose
of a trial of the action on the merits in a new tribunal. The
district court had jurisdiction of the person of the defendant
when he himself invoked the jurisdiction generally, and the
cause, therefore, should have been tried upon the merits. Seurer
'v. Horst, 31 Minn. 479, 18 N. W. Rep. 283, is an express author-
ity in favor of our views. For the error in refusing to enter-
tain jurisdiction of the case the judgment of the district court
is reversed, and that court is directed to proceed with the trial
of the action as in other cases of similar appeals. All concur.

ANDREW SANDAGER and Haxs HavuGAN, Plaintiffs and Respond-
ents, v. NORTHERN PaciFic ELEvATOR CoMPANY, Defendant
and Appellant.

Chattel Mortgages—Rights of Mortgagee.

Plaintiffs were the owners of a chattel mortgage, properly filed.
Among other provisions contained in the mortgage were the following:
“And it is hereby agreed that if default be made in the payment of
the said debt, or any part thereof, or if ahy attempt be made to re-
move or dispose of said property, or if at any time said mortgagees
shall deem the said debt unsafe or insecure, or whenever they shall
choose to so do, they are hereby authorized, either by themselves or
agent, to enter upon the premises where the said property may be, and
remove and sell the same,” etc. While the mortgage was in full force
and unsatisfied defendant unlawfully took possession of the property
covered by the mortgage, and converted the same to its own use. Held,
that under the power to “remove and sell” the property the owner of
the mortgage was authorized to take possession upon condition broken
and that, having the right to take possession, they were also in a posi-
tion to maintain an action against the defendant for the value of the
mortgaged property, which defendant had unlawfully taken and con-
verted.

(Opinion Filed February 23, 1891. Re-hearing Denied April 1, 1891.)

PPE AL from district court, Ransom county; Hon. W. S,
LAUDER, Judge.

A. C. Davis, for appellant. Rourke & Allen and Goodwin
& Van Pelt for respondents.
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Action to recover price of wheat, alleged to have been con-
verted by defendant. Judgment for plaintiff. Defendant ap-
peals. Affirmed.

Mr. Davis, for the appellant, cited no authorities.

Rourke & Allen and Goodwin & Van Pelt, for respondents:

On the point that plaintiff did not allege facts to show that
at the time of the commencement of the action plaintiff was en-
titled to the possession of the mortgaged property: KEverett v.
Buchanan, 2 Dak. 249, 268; Brewing Company v. Elevator Co.,
5 Dak. 62; Nichols v. Barnes, 3 Dak. 148; Bank v. Elevator Co.
43 N. W. Rep. 806; Machine Co. v. Campbell, 13 Pac. Rep. 324;
Oampbell v. Quackenbush, 33 Mich. 287; Lainy v. Perrott, 12
N. W. Rep. 192. A stipulation in a chattel mortgage that the
mortgagor shall remain in possession until breach of condition,
is personal to the mortgagor and cannot be assigned or trans-
ferred. The mortgagee is therefore not precluded from bring-
ing trover for the property, before or after breach of condition,
against a purchaser from the mortgagor. Ballune v. Wallace,
2 Rich. (8. C.) 80; McCandless v. Moore, 50 Mo. 511.

The opinion of the court was delivered by

‘WaLLIN, J. This action is to recover the value of certain
wheat, which the plaintiffs allege that the defendant has unlaw-
fully converted. Plaintiffs base their right of recovery upon a
certain chattel mortgage covering the wheat, a copy of which
is annexed to the complaint, and made a part thereof. The
complaint contains all necessary averments to show the plain-
tiffs’ right of recovery, and is in no respect criticised, except as
to that part thereof which has reference to the rights of the.
mortgagees upon a default. The conditions of the mortgage
are as follows: “And it is hereby agreed that if default be made
in the payment of said debt, or any part thereof, or if any at-
tempt be made to remove or dispose of said property, or if at
any time said mortgagees shall deem the said debt unsafe, or
whenever they shall choose so to do, they are hereby authorized,
either by themselves or agent, to enter upon the premises where
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the said property may be, and remove or sell the same, at pub-
lic or private sale, without notice to thé mortgagor, and without
demand of performance, and out of the proceeds retain the
amount then owing on said debt, with expenses attending the
same, including dollars attorney’s fees, rendering to the
undersigned the surplus after the whole of said debt shall have
been paid, with charges aforesaid.” There was a jury trial re-
sulting in a verdict and judgment for the plaintiffs. None of
the evidence comes up with the judgment record, and we must
therefore assume, in support of the judgment, that the material
facts which are set out in the complaint were supported by the
evidence, including the following allegations of fact: “That
while said mortgage remained in force and unsatisfied, and on
or about the 30th day of August, 1889, the defendant wrong-
fully and unlawfully took possession of the whole of said five
hundred and ninety bushels of wheat, and wrongfully and un-
lawfully converted the same to its own use, all to the damage of
these plaintiffs in the sum of two hundred and fifty-two and
fifty-one hundredths dollars.” When the case was called for
trial, defendant objected to the introduction of any evidence
under the complaint, on the ground that it did not state facts
sufficient to constitute a cause of action. The objection was
overruled, and the defendant saved an exception to the ruling,
and subsequently embodied the exception in a bill of exceptions,
which was incorporated with the judgment roll, and comes up
on appeal from the judgment. This ruling is the only error as-
signed by the appellant in this court. Counsel for the appel-
lant states the point of the exception as follows: ‘“The plain-
tiffs claim the right to the immediate possession of the property
in dispute by virtue of a chattel mortgage, a copy of which they
annex to their complaint. There is no express stipulation in the
mortgage entitling the mortgagees to the possession of the
mortgaged property, either before or after condition broken, or
in any other contingency.” Counsel further says that, “in the
absence of an express stipulation in the mortgage, the mortgagor
‘shall be entitled to the possession of the property.” Also that
“it is well established that to maintain an action for the conver-
sion of personal property the plaintiffs must have the same
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title and right to the possession which would be essential if the
suit were in replevin.” = We confess to a total inability to dis-
cover any force or merit in the appellant’s objection. A breach
of the conditions of the mortgage is alleged and shown, and by
the express terms of the instrument the mortgagees are “hereby
authorized, either by themselves or agent, to enter upon the
premises where the said property may be, and remove and sell
the same.” This provision gave the mortgagees the right upon
a breach to “remove and sell.” The words employed plainly
import that the mortgagees may take possession, and we think
they are incompatible with any other fair construction. Having
the right to the possession upon a breach of the conditions of
the mortgage, and a breach having occurred, the plaintiffs were
in a position to maintain an action for the value of the property
as against the defendant, who had unlawfully taken and con-
verted it to theirown use. The judgment will be affirmed. All
concur.

Socort N. SaNFoRD, Plaintiff and Respondent, v. DuLUTH &
Daxrora ELEvaTOR COoMPANY, Defendant and Appellant.

Chattel Mortgages—Conversion of Property by Third Party
—Demand—Sale by Mortgagor—Review on Appeal.

1. The plaintiff held a chattel mortgage given by K. upon wheat,
and the mortgage was filed in the proper office. After the filing, and
while the debt secured by the mortguage was due and unpaid, K. sold
and delivered the wheat to the defendant, the elevator company, and
the company received the wheat into one of the warehouses located in
the county where the wheat was sold and where the mortgage was
filed. A warehouse receipt for the wheat wus made out in the name of
K., and by his direction it was delivered to Bell, the defendant, who
claimed the wheat. Defendant cashed the warehouse receipt, and
took it from Bell. There was no evidence that the elevator company
mixed the wheat with other grain, or sold it, or any part of it. Plain-
tiff sues for the value of the wheat, and alleges that the defendant had
refused to deliver the wheat upon his demand therefor, and had un-
lawfully converted the wheat. At the trial no demand was shown, and
the only evidence of conversion was the sale, delivery, and payment, as
above stated. At the close of the testimony the elevator company re-
quested the trial court to direct a verdict in its favor, upon the ground
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of failure of proof of demand and refusal before suit, and failure of
proof of conversion by the elevator company. The motion was denied,
and an exception was saved. Held error.

2. The case was given to the jury, but, on the request of the eleva-
tor company so to do, the trial court refused to charge the jury re-
specting the law governing the conversion of property. The court
stated as a reason for its refusal that the undisputed testimony showed
a conversion of the wheat. Defendant excepted. Held, that the re-
fusal was error.

3. Under the provisions of the Civil Code of North Dakota, (Comp.
Laws, §§ 4330, 4338, 4346, 4348, 4356, and 4358,) the title to chattels does
not pass from a mortgagor upon the execution and delivery of the
mortgage, or upon a breach of its conditions; nor does the title pass
until a foreclosure has been completed. After default, as well as be-
fore, the mortgagor of chattels is the legal and equitable owner thereof,
and as such has a vendible interest in the chattels. A purchaser of
such chattels, who merely buys, pays for, and takes possession, and
does no act which is inimical to the rights of the mortgage holder, is
not necessarily a wrong-doer. Such purchaser does not convert the
property.

4. An action for the value cannot be maintained in such a case by
the mbrtgagee against the purchaser without a demand and refusal to
deliver before suit; no affirmative title being alleged by the purchaser.

6. Section 6933, Comp. Laws, construed, held, that a purchaser who
has no notice or knowledge that the mortgage is unpaid, or that the
mortgagee has not consented to the sale, may assume that, in selling,
the mortgagor is not committing a felony. Under such circumstances
the title will pass to the purchaser, even if the act was a crime as to
the seller.

6. No motion for a new trial was made in the court below, but the
rulings complained of were preserved by a bill of exceptions incorpor-
ated with the judgment record. On appeal from a judgment this
court will review alleged “errors of law occurring at the trial,” and
properly appearing upon the record, without a4 motion for a new trial
in the court below.

7. Where a trial court improperly refuses to direct a verdict at
the close of the testimony, or to give a request in the charge to
the -jury, such improper refusals constitute “errors of law occurring
at the trial.” The remedy for such errors by motion for a new trial is
not exclusive, but is concurrent with that of appeal from the judg-
ment.

(Opinion Filed March 17, 1891.)

PPEAL from district court, Ransom county. Hon. W. S.
LAUDER, Judge.
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A.-C. Davis, for appellant. Rourke & Allen and Goodwin &
Van Pell, for respondent.

Action for value of wheat, alleged to have been converted by
defendant. Judgment for plaintiff. Reversed and new trial
ordered.

The opinion of the court was delivered by

‘WaLLIN, J. This is an action to recover the value of certain
wheat covered by plaintiff’s chattel mortgage. The complaint
charges in effect that plaintiff is the mortgagee and owner of
a chattel mortgage executed by one Carl Kruger and wife, and
covering the grain in question;that the mortgage was duly filed
in the office of the register of deeds of Ransom county, in
which the wheat was raised, and in which all the transactions
in question occurred; and also “that, while said mortgage re-
mained in force and unsatisfied, and on or about the 3d day of
October, 1889, the defendants wrongfully and unlawfully took
possession of the whole of said one hundred and ninety-four
bushels of wheat, and wrongfully and unlawfully converted the
same to their own use.” The complaint further charges, in
substance, that the defendants unlawfully detain the wheat in
Ransom county, and “that said plaintiff has caused to be de-
manded of said defendants, of each and both of them, the de-
livery and possession thereof, before the commencement of this
action; but said defendants refused, and still refuse and neglect,
to deliver the same, or any part thereof, to the plaintiff.” Judg-
ment is demanded for the value of the wheat and interest, but
not for a return of the property. After admitting that the de-
fendant is a corporation, the defendant the elevator company
answers as follows: “ And, further answering, the defendant
denies any knowledge or information of the allegations of the
complaint (except as above admitted) sufficient to form a be-
lief.” At the trial the execution, delivery, and filing of the
chattel mortgage were shown, and that the debt secured by it
was due and unpaid. The evidence relied upon to show con-
version is epitomized as follows: “That on the 3d day of
October, 1889, the mortgagors delivered to the defendant the
Duluth & Dakota Elevator Co., one hundred and ninety-four
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bushels of the wheat described in the mortgage; that said de-
fendant received and took the same into its elevator at Sheldon,
N. D., and by its duly authorized agent issued tickets or ware-
house receipts therefor in the name of the mortgagor, Carl
Kruger; that said defendant, by the direction of said Kruger,
delivered said tickets to the defendant Bell, who claimed the
wheat represented thereby; that said Bell presented said tickets
for payment to E. B. Bruce, the paying agent of said elevator
company, and received from him in payment therefor, on
October 3 or 4, 1889, the sum of one hundred and thirty-four
dollars and twenty cents.” There was no competent evidence
of actual notice to defendant of the existence of the mort-
gage, and the agent who received the wheat, and the agent who
cashed the wheat tickets, both testified that they knew nothing
of the mortgage when the wheat was received and paid for.
No demand or refusal to deliver the wheat was shown at the
trial, and it is conceded that no demand was ever made upon
the elevator company. At the close of the testimony the de-
fendant the elevator company moved the court to direct a ver-
dict in its favor upon the ground that there was no evidence to
‘justify a verdict against such defendant, and specifying the fol-
lowing points: “ First, there is no evidence to show any con-
version by said defendant of the property in question;
second, there is no evidence of any demand made
upon said defendant for the property in question before
the commencement of the action.” The motion was denied,
and said defendent excepted to the ruling. The said defend-
ant then asked the court to submit to the jury the question of
the conversion of the property in controversy, and to instruct
the jury as to the law upon the subject. The court refused to
so instruct the jury, and assigned as a reason for such a refusal
that the undisputed testimony showed that the wheat in ques-
tion was converted by said defendant. Defendant excepted to
such ruling. The case was given to the jury, and the verdict
and judgment were for the plaintiff. There was a bill of ex-
ceptions settled and filed, which was annexed to the judgment
roll. The defendant the elevator company without moving for
a new trial in the court below, appeals from the judgment. The
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only errors assigned in this court which are insisted upon are
the following: First, the court erred in refusing the motion
of the defendant the Duluth & Dakota Elevator Company to
direct a verdict in favor of said defendant; second, the court
erred in refusing to submit to the jury the question of the con-
version of the property in question, and in refusing to instruct
the jury as to the law upon that subject.

In this court respondent’s counsel raise the preliminary
question that the court cannot consider either of the errors as-
signed, for the reason that no motion for a new trial was made
in the court below. Counsel say: *“The question whether
there is sufficient evidence to go to the jury involves a review
of that evidence. If the appellant desires a review of
the facts, a motion for a new trial in the district court was
necessary.” This contention is untenable. The errors assigned
are clearly such as the statutes classify as “errors of law oc-
curring at the trial,” and no question of fact is sought to be re-
viewed. It is true that such errors may be urged as grounds for
a new trial, but that remedy is not exclusive, but, on the con-
trary, it is well settled that the remedy by motion for a new
trial for such errors is concurrent with that of appeal from”
the judgment. Of course the errors must appear upon the
judgment roll, and such errors cannot be made to appear with-
out incorporating a bill with the judgment roll, which was done
in this case. Our statutes regulating exceptions and new trials
are in the main copied from those of the state of California,
and the decisions from that state are decisive upon the point in
discussion. Craven v. Dewey, 13 Cal. 42; Walls v. Preston,
25 Cal. 61, 67; Donahue v. Gallavan, 43 Cal. 576; Caldwell v.
Parks, 47 Cal. 642; Levy v. Getleson, 27 Cal. 685; Hayne, New
Trials and App. p, 311, § 112. In California the practice of di-
recting nonsuits prevails; but such practice, so far as the ques-
tion we are considering is concerned, is substantially the same
as directing a verdict. In both cases the court passes upon the
legal sufficiency of the evidence to warranta judgment. Marsh-
all v. Manufacturing Co., (S. D.) 47 N. W. Rep. 290; Hayne,
New Trial & App. p. 284, § 100. Errors of law were reviewed
in the late territorial court without a motion for a new trial.
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Nichols v. Bruns, (Dak.) 37 N. W. Rep. 753. Section 5094,
Comp. Laws, also indicates that a bill of exceptions not used
on a motion for a new trial may be used on appeal from a final
judgment. Respondent cites Reed v. Bernal, 40 Cal. 628. The
case is not in point. It simply holds that the supreme court of
California will not examine the evidence to see whether the
findings of fact are supported by the evidence without a mo-
tion for a new trial. In the case at bar the errors assigned are
errors of law. See authorities, supra. When the rulings were
made which are assigned as error in this court no findings of
fact had been made in the trial court. Darst v. Rush, 14 Cal.
83; Sullivan v. Cary, 17 Cal. 85.

The more serious question arises from the non-demand of the
wheat before the action was brought. Respondent’s counsel
contend that no demand was necessary, first, because, as he
claims, the answer, by its general denial, shows that a demand
would be unavailing. We cannot so construe the answer. It
alleges neither title nor right of adverse possession in the de-
fendant. It simply puts the plaintiff upon his proofs. Plain-
tiff alleges that the property is covered by his chattel mortgage,
and that the defendant has unlawfully converted it, and has re-
fused to deliver it after demand. The issue joined by the an-
swer only puts the plaintiff upon his proof as to the allegations
of the complaint. The answer pleads no right in the defendant
adverse to the rights of a mortgagee under a chattel mortgage.
Nor does the evidence show that the defendant the elevator
company has at any time assumed absolute dominion over the
property as against plaintiff, or has done any act inimical to the
rights of the plaintiff as a mortgagee, unless the purchase is in-
imical. But counsel argue that no demand was necessary, be-
cause, as they claim, the conceded facts.show a conversion by
the elevator company before suit commenced. It is true that
no demand before suit would be necessary if the elevator com-
pany had, before suit brought, done any act with respect to the
grain inconsistent with plaintiff’s rights as a mortgagee. Coun-
sel eite Phillip Best Brewing Co. v. Pillsbury & H. El Co., 5
Dak. 62, 37 N. W. Rep. 763, and Nichols v. Barnes, 3 Dak. 148,
14 N. W. Rep. 110. But these cases are not in point, because
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in the cases cited the evidence showed affirmatively that the de-
fendants had converted the grain—in one case by selling it, and
in both cases by mixing it with their own grain, or with that of
other persons, in a common mass. In the case at bar there is
no such showing. On the contrary, the evidence tends to show
that the grain is in the defendant’s elevator, and there is not a
scintilla of testimony that defendant had mixed it with other
grain, sold it, or done any other act adverse to plaintiff’s rights
as mortgagee. Defendant received the grain into its elevator,
issued wheat tickets therefor in the name of the mortgagor, who
delivered the wheat, and, on direction of the mortgagor so to do,
delivered the tickets to defendant Bell, who claimed the wheat.
Defendant also cashed the tickets so issued and delivered. No
fraud is alleged or shown. The transaction is a sale of person-
alty, accompanied by delivery, made by a mortgagor of mort-
gaged property, before the debt is paid. The mortgage con-
tained the usual covenants, as follows: ¢If default shall be
made in the payment of said sum of money, or the interest
thereon at the time said note shall become due, or if any attempt
shall be made to dispose of or injure said property, or to re-
move said property from said county of Ransom, or any part
thereof, by the mortgagors, or any other person, or if said
mortgagors do not take proper care of said property, or if said
mortgagee shall at any time deem himself insecure, then, there-
upon and thereafter it shall be lawful, and the said mortgagors
hereby authorize said mortgagee, his executors, administrators,
or assigns, or attorney, or authorized agent, to take said prop-
erty wherever the same may be found, and hold or sell and dis-
pose of the same,” etc. The mortgage further stipulates that
“that the said mortgagors hereby waive demand and personal
notice of the time and place of sale; and, as long as the condi-
tions of this mortgage are fulfilled, the said mortgagors to re-
main in the peaceable possession of said property.” It is con-
ceded that the debt was due and unpaid when the grain was put
in the elevator; also that such fact, as well as the act of dispos-
ing of the grain, would operate to authorize the mortgagee to
proceed to take possession and foreclose the mortgage in ac-
cordance with the law. Appellant contends that the mortgagee
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has not proceeded to foreclose in accordance with the law. No
opportunity was given to the elevator company to deliver up
the wheat to the plaintiff. There was no refusal to deliver the
wheat, and no demand before suit commenced.

Counsel claims in his brief that “appellant was entitled, be-
fore being subject to the costs of an action, to a reasonable time
in which to investigate the right of the mortgagee to the pos-
session of the property. This right was not accorded to it.” To
decide the question presented it becomes necessary to determine
whether a purchaser who buys chattels without actual notice,
. but with constructive notice of the existence of a chattel mort-
gage upon them, is, in making such purchase and taking pos-
session of the property, an intentional wrong-dder. Author-
ities are much divided upon the question of whether a vendee
who takes possession from a bailee who had no authority to sell
may plead a non-demand in a suit for conversion. The states
of New York, Pennsylvania, Connecticut, Indiana, and some
others, hold that, where the purchase is bona fide, 8 demand
before suit is essential. See authorities collated in Bigelow,
Lead. Cas. Torts, pp. 446, 447. It has been held in Massa-
chusetts that a mere purchase and taking possession bona fide
from one without authority to sell, where there is no further
act of dominion, does not itself constitute a conversion. This,
we think, is the more equitable rule. Gilmore v. Newton, 9
Allen, 171. .See Kellogg v. Olson, 34 Minn. 103, 24 N. W.
Rep. 364. In this case the purchaser is chargeable with con-
structive notice of the existence of the mortgage, and we think
that no demand would be necessary if the purchase was illegal
as to the purchaser; but the question is whether the elevator
company, in buying and taking possession of this wheat, and
doing no more, was a8 wrong-doer. The answer to this inquiry
turns upon whether a mortgagor of chattels, after default, the
mortgage having been filed, has a vendible interest in the mort-
gaged property. If the mortgagor has such interest, it follows
that a purchaser from him is not a wrong-doer, and that the
mere fact of purchase and taking possession would not work a
conversion. At common law the mortgage ‘““vests the title to
the chattel in the mortgagee; not an absolute title, indeed, but
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a present title, defensible upon a condition subsequent.” Jones,
Chat. Mortg. § 426. Having the title the mortgagee may
“take the goods into his own custody, or maintain trespass or
trover for them against any one who takes or converts them to
his own use. See, also, section 699, Id. The common-law rule
that title passes obtains in Minnesota and New York and in
many of thestates. Gates v. Smith,2Gil. 21; Mann v. Flower,
25 Minn. 500. A mere refusal by a mortgagor or his vendee to
allow the mortgagee to take possession would be a conversion.
Fletcher v. Neudeck, 30 Minn. 125, 14 N. W. Rep. 513; Galen
v. Brown, 22 N. Y. 37. But the Civil Code of North Dakota
has made radical changes in the nature of chattel mortgages,
and in consequence of such changes the rights of both parties
to a chattel mortgage, as well as the rights of the public with
respect to property covered by such mortgages, have been
greatly modified. See §§ 4330, 4338, 4346, 4348, 4356, and
4358, Comp. Laws. Under these provisions of the statute it is
apparent that the title, both legal and equitable, as well as the
right of possession, remains in the mortgagor. Nor is his title
divested by a default, or by any breach of the conditions of the
mortgage. - The title does not pass from the mortgagor under
the Code until the foreclosure is completed. Id. § 4338. But
it usually happens, as in this case, that the parties insert a stip-
ulation in the mortgage authorizing the mortgagee, upon de-
fault, or upon condition broken, to take the property into his
possession. Appellant concedes that the mortgagee in the case
at bar had the right, before suit commenced, to take the prop-
erty into his possession, and to foreclose, but insists that the
elevator company bought the vendible interest of the mort-
gagee in good faith, and without actual notice of the existence
of the mortgage, and that it had assumed no dominion over
the property hostile to the rights of the mortgagee, and conse-
quently was eutitled to a demand before being mulcted by
costs of suit.

Wo are of the opinion that appellant’s contention is sound
upon principle, and therefore hold that a demand was essential
before suit. After condition broken, as well as before, the
mortgagor was the absolute legal and equitable owner of the
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wheat in question, and as such owner had a vendible interest
which he could sell and deliver to a vende, subject, of course, to
the lien of the mortgage. We do not place the decision, how-
ever, upon the ground that the elevator company had no actual
notice of the existence of the mortgage. We are unable to see
why the purchase would have been wrougful, even with actual
notice of the existence of the mortgage. There was construc-
tive notice, resulting from filing the mortgage, of the fact of the
existence of the mortgage, and of the stipulations contained in
it. The purchase, after filing in the proper office, was made
subject to the lien, whether there was or was not actual notice.
We place the ruling upon the general principle that the owner
of personal property has a right to sell and deliver it,and that the
purchaser takes a good title, subject to any lien thereon. Jones,
Chat. Mortg. § 455. The sale and delivery alone not constitut-
ing a conversion of the property, it becomes necessary, in order
to show conversion, that a demand and refusal to deliver should
be shown. Cadwell v. Pray, 41 Mich. 307, 2 N. W. Rep. 52; Kohl
v. Lynn, 34 Mich. 360. In Michigan,as in this state, a mortgage
of chattels does not transfer title. Jones. Chat. Mortg. § 427;
Randall v. Higbee, 37 Mich. 40; People v. Bristol, 35 Mich. 28;
Campbell v. Quackenbush, 33 Mich. 287. See, also, Adams v.
Wood, 51 Mich. 411,16 N. W. Rep. 785. We do not overlook the
fact that under the Penal Code (§ 6933, Comp. Laws,) it is
felony in the mortgagor, “while the mortgage remains in force
and unsatisfied,” to “sell” the mortgaged property “without the
written consent of the then holder of such mortgage.” This
statute, however, does not make it penal in the purchaser who.
buys mortgaged property; much less does it declare that the
buyer obtains no title by such purchase. On the contrary, the
very phraseology of the act carries the implication that such
property might be sold and bought whenever the mortgage
ceases ‘“to be in force,” or with the consent of the holder of the
mortgage. In this case there is mno evidence that defendant
knew when it received the wheat that the mortgage was unpaid,
and “remained in force,” or knew that the holder of the mort-
gage had not given his consent to the sale. Nor do the terms
of the mortgage convey any such information to the public. In
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the absence of notice or knowledge of the eriminal nature of
the act of selling, any purchaser would be justified in proceed-
ing upon the assumption that the mortgagor, in offering to sell
and selling the property, was not in the act of committing a fel-
ony. Should a case arise where it appears that a purchaser buy-
ing mortgaged chattels knew and had actual knowledge at the
time of his purchase that the mortgagor had no legal right to
sell, and that the sale was, as to the mortgagor, a criminal act,
a different question might be presented. In the supposed case
it might become necessary to determine what effect such actual
knowledge of the mortgagor’s crime would have upon the ques-
tion of demand as prerequisite to a suit by the mortgagee for
the possession or the value of the chattels; but, as we have
seen, no such question arises upon this record.

The question has frequently arisen in the courts whether a
statute which makes a specific act criminal in the party who
performs the forbidden act operates as a total prohibition of
the act. It is now settled as a general rule that the act so im-
pliedly prohibited wiil be treated as prima facie unlawful, and
void as against the party who is subjected to the penalty. A
statute in Minnesota made it penal to sell lots in a town plat
before the plat was recorded. A lot was sold, and notes taken
for the purchase money before the plat describing the lot was
recorded. An action was brought upon the notes, and the maker
sought to defend upon the ground that the act of selling was
penal in the seller. After stating the general rule governing
such caseasubstantially as above stated, the court says: * The im-
posing of a penalty does not necessarily give rise to an implication
of an intention that, wherean act is done which subjects a party
to a penalty, the act itself should be void, and of no legal effect;
and if it seems more probable from the subject and terms of
the enactment, and from the consequences which will be an-
ticipated, as likely to result from giving such an effect to the
penal law that it was not the intention of the legislature to
make the transaction void, but only to punish the offending
party in the manner specified, the law should be so construed.
Harris v. Runnels. 12 How. 79: Pangborn v. Westlake, 36 Iowa
546; Middleton v. Arnolds, 13 Grat. 489; Niemeyer v. Wright,
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75 Va. 239. The only provision in this statute from which it
can be inferred that the contracts for the sale or leasing of plat-
ted lands were intended to be prohibited, and avoided if made,
is that which subjects the vendor or lessor, who has not first
complied with the requirements of the law, to a pecuniary pen-
alty. If the purpose of the section was also to prevent such
sales and contracts by making them illegal, a purchaser having
such knowledge of the facts, as any reasonable prudent pur-
chaser would acquire, violates the law, and is as much in the
wrong as the vendor. The fact that no penalty, forfeiture or
disability is declared with respect to the purchaser under any
circumstances, is worthy of being considered in this connec-
tion. The act is wholly consistent with a theory that, as a
means of securing the observation of the prescribed require-
ments of platting and recording, only the specified penalty
should be imposed as a consequence of the disregard of the law.
It is in the power of the proprietor platting his lands to com-
ply with the requirements of the law. Another person, a pur-
chaser of a portion of the land, cannot do this. A specific
penalty is declared for the omission of the former. The statute
is silent as to the consequences of the latter.” De Mers v.
Daniels, 39 Minn. 158, 39 N. W. Rep. 98. The court, in Pang-
born v. Westlake, 36 Iowa, 546, holds to the same views, and
cites many authorities. See, also opinion of supreme court of the
late territory in Territory v. Shearer, 2 Dak. 332; 8 N. W. Rep.,
bottom page 135. Applying the rules of construction laid down
in the cases cited, we find nodifficulty in reaching the conclusion,
and so hold, that the penal law of this state, which, under certain
circumstances, makes it criminal in the mortgagor to sell mort-
gaged chattels, but does not punish the buyer, was not intended
to annul such sales, nor prevent the title from passing to the
purchaser when such sales are made. If the title passes to the
purchaser, (anl we hold that it does,) the purchaser cannot be
a wrong-doer in a case where there is no evidence that the pur-
chaser knew that the sale was a crime in the scller. 'We do not
decide what the rule would be in a case where the purchaser
consciously and intentionally aided the mortgagor in commit-
ting the forbidden act. No such case is before us. The evi-
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dence negatives such knowledge. In the case at bar nothing
appears that can stand in the way of holding that the purchaser
in buying this wheat lawfully acquired the title to the same,
subject to the lien of the mortgage thereon. An action will
not lie against such a purchaser without a demand and refusal
before suit, except where there has been a conversion of the
property, or where a claim of title adverse to the mortgagee’s
right of possession has been pleaded by the defendant. We
hold that the trial court erred in refusing to direct a verdict
for defendant, and in refusing to charge the jury upon the law
governing the conversion of chattels. For these errors the
judgment will be reversed, and a new trial granted. All
concur.

JorN G. KEITH, Plaintiff and Respondent, v. JorN E. HagcaArT,
Defendant and Appellant.

Chattel Mortgage — Record — Priorities — Execution — Evi-
dence.

1. Where the undisputed evidence shows that a creditor requested
security from his debtor, and the debtor promised, by letter, to give
security, but mentioned no property upon which such security would
be given, and subsequently a chattel mortgage from the debtor to the
creditor was filed in the proper office, and the creditor at once notified
by the debtor of such filing, and the creditor accepted such security,
and procured a certified copy of the mortgage, held, as between the
mortgagee and an execution creditor of the mortgagor whose lien on
the property did not attach until months after the mortgage was filed,
that there was no question as to delivery and acceptance of the mort-
gage to be submitted to the jury.

2. In an action between the mortgagee and the representative of a
creditor of the mortgagor whose debt existed prior to the execution
of the mortgage, where it was claimed that the mortgage was void
under the statute as against the creditor, because not properly wit-
nessed, and therefore not entitled to record, where the only evidence
that the mortgage was witnessed by the parties whose names appeared
thereon as witnesses came from a witness against whom the other
party introduced impeaching testimony, and where the evidence also
tended to show that one of the parties whose names appeared as wit-
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nesses left the territory of Dakota two days before the mortgage was
executed, and did not afterwards return, held, that the court erred in
refusing to submit to the jury the question of the proper execution of
the mortgage.

8. The testimony of a witness whose only knowledge of the value
of a certain article on a certain date is derived from inspection of an
entry written in pencil in the day-book of a party in no manner con-
nected with the action, where it is not shown by whom such entry was
made or when it was made, or that the party making it had any
knowledge of the market value of such articles, is not competent to
establish the value of such article.

(Opinion Filed March 12, 1891.)

PPEAL from district court, Cass county; Hon. WiL-
L1aM B. McCoNNELL, Judge.

Pollock & Young, for appellant. Ball & Smith, for respond-
ent.

Action by plaintiff, as mortgagee, against defendant, as
sheriff of Cass county, to recover value of wheat seized and
sold by defendant under execution. Judgment for plamtlﬁ
Reversed and a new trial ordered.

Pollock & Young for appellant:

The mere signing of a mortgage, coupled with the fact that
the same found its way into the office of the register of deeds,
does not constitute a delivery. Jones on Chat. Mortg., § 106;
Day v. Griffith, 15 Iowa 104. The question of delivery is al-
ways a question of fact for the jury. Jones on Chat. Mortg.,
§ 112. There being no delivery of a mortgage, it is ab-
solutely void as to third parties. Compiled Laws North Dakota,
§3229. The mere knowledge of the mortgagee that mortgages
in his favor have been filed is not sufficient to constitute an ac-
ceptance by him. Jones on Chat. Mortg., § 108; Cobb v. Chase,
54 Towa 253,6 N. W. Rep. 300; Parmelee v. Simpson, 5§ Wall.
8l. The validity and identity of the note, whether or not pay-
ments were made thereon, which saved the cause of action on
the note from being barred under the statute of limitations,
and the making, delivery, filing and acceptance of the chattel
mortgage, were questions of fact for the jury and not of law
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for the court. Compiled Laws North Dakota, § 5032; Koehler
. v. Adler, 78 N. Y. 287; Hibbard v. Smith, 4 Pac. Rep. 473, 8
Pac. Rep. 46; Railroad Co. v. Stout, 17 Wall. 647; Bank v.
Dana, 79 N. Y. 108.

Ball & Smith for respondent :

The question of delivery is a question of fact for the jury,
but under the evidence in this case, if the question had been
submitted to the jury, and the jury had found that no delivery
of the mortgage had ever been made, it would have been the
duty of the court to set aside the verdict as unsupported by the
evidence, and in hostility to all evidence given. Town of Grand
Chute v. Winegar, 15 Wall. 355. The question whether a
mortgage is properly executed and acknowledged is one of law
to be passed upon by the court. Jones on Chat. Mortg., § 112.
The testimony of a witness as to market value is not incompe-
tent if it is derived from inquiry in the trade or from invoices
and accounts. Greely v. Stilson, 27 Mich. 153; Alfonso v.
United States, 2 Story 421; Lush v. Druse, 4 Wend. 313.

The opinion of the court was delivered by

BARTHOLOMEW, J. Sections 4388 and 4389 of the Compiled
Laws provide that, before mortgaged chattels can be taken on
execution against the mortgagor, the officers holding the writ
must pay or tender to the mortgagee the amount of the mort-
gage debt, or deposit such amount with the county treasurer,
payable to the order of the mortgagee. The respondent, as
mortgagee, brought an action against the appellant, as sheriff
of Cass county, to recover the value of certain property seized
and sold by appellant under execution against one Donald E.
Keith, and upon which the respondent claimed to hold a valid
mortgage given by said Donald E. Keith to him, and which
sale was made without compliance with the statute above men-
tioned. The issues were upon the validity of the mortgage and
the value of the property. It was undisputed that the execu-
tion plaintiffs were creditors of the mortgagor at and prior to
the time of the execution of the mortgage under which re-
spondent claimed. No questions arise upon any other notice than
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the constructive notice given by the record. Section 4379, Comp.
Laws, is as follows: “A mortgage of personal property is void
as against creditors of the mortgagor, and subsequent pur-
chasers and incumbrancers in good faith for value, unless the
original, or an authenticated copy thereof, be filed by deposit-
ing the same in the office of the register of deeds of the county
where the property mortgaged, or any part thereof, is at such
time situated.” Respondent’s mortgage was on file in the
proper office, but appellant contended that it was not legally
entitled to filing, because not witnessed as required by § 4384,
Id., which reads as follows: ‘A mortgage of personal property
must be signed by the mortgagor in the presence of two per-
sons, who must sign the same as witnesses thereto, and no fur-
ther proof or acknowledgment is required to admit it to be filed.”
Appellant also claimed that the evidence failed to show any de-
livery of the mortgage to or acceptance thereof by the mortgagee
prior to the levy under the execution.

The appellant requested the court to give the following in-
structions to the jury: “The law of this territory provides
that a mortgage of personal property must be signed by the
mortgagor in the presence of two persons, who must sign the
same as witnesses thereto; and I charge you that if you should
find from the evidence that the mortgages introduced in evi-
dence, and under which plaintiff claims to recover in this ac-
tion, were not signed by D. E. Keith in the presence of the two
witnesses who purport to have signed their names as witnesses
to said mortgages, and each of them, or if you find that the man
E. J. Emmons, whose name appears as a witness to each of said
mortgages, did not sign his name thereto, the mortgages are,
and each of them is, void as against creditors, notwithstanding
the plaintiff, J. G. Keith, may have been an innocent party,
and had no knowledge of the fact surrounding the execution of
the mortgages; and the fact that they were filed in the office of
the register of deeds in this county would not in any way affect
them, for the reason that, if not properly executed as required
by law, they were not entitled to be filed.” This the court re-
fused, and gave the following: “The defense is as to two mat-
ters: First. There is a denial of the execution of this chattel
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mortgage, and then a contention as to what the value of the
property was; but I do not deem the evidence of the defendant
sufficient to impeach the mortgage, and therefore I instruct you
that the evidence is sufficient in this case to show that this was
a valid and existing mortgage, and that it covered this property,
and therefore it narrows the inquiry down in your minds to one
of the identity of this property, which is not disputed, and as
to its value.” The ruling of the court in refusing the instruc-
tion asked, and in giving the instruction quoted, makes it nec-
essary for us to discuss a portion of the evidence. Thisdiscus-
sion will be better understood after a preliminary statement.
The respondent, John G. Keith, was a resident of Chicago.
Donald E. Keith, the mortgagor, was his brother, and resided
in Cass county, in the territory of Dakota. Donald was a wit-
ness for the respondent before the jury. An effort was made to
impeach his testimony. Four witnesses, after showing them-
selves to be properly qualified, testified to his bad reputation
for truth and veracity. No effort seems to have been made to
contradict or modify the impeaching testimony. On this sub-
ject the court instructed the jury as follows: “If you believe -
from the evidence that the witneés, D. E. Keith has been suc-
cessfuly impeached on this trial, or that he has willfully sworn
falsely as to any matter or thing material to the issue in this
case, then the jury are at liberty to disregard his entire testi-
mony, except in so far as it has been corroborated by other
creditable evidence, or by the facts and circumstances proved
on the trial.” .

Turning now to the points raised by the assignment, it ap-
pears by undisputed and unquestioned evidence that Donald E.
Keith was indebted to respondent in 1874, and at that time
gave respondent his promissory note for the amount due Jan-
uary 1,1880. Nothing was paid on this note, although there
was usually an open account between the brothers. In 1883
the note was indorsed by the payment of interest to that date,
being the amount found due to Donald upon a set-
tlement of the account. During the year 1883 re-
spondent requested Donald to give him some security
for the debt, and Donald promised, by letter, to do so.
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No property was mentioned upon which security was to be
given, but respondent knew that Donald could give only chattel
security. On December 21, 1883, the register of deeds of Case
county placed on file in his office a chattel mortgage from Don-
ald to respondent. How the mortgage reached the register is
not shown. Under the authorities it is clear that the delivery
to the register under these circumstances did not constitute de-
livery to the mortgagee, as against third parties whose rights
accrued before the mortgage was in fact accepted. Cobb v.
Chase, 54 Iowa 253, 6 N. W. Rep. 300; Wadsworth v. Barlow, 68
Iowa 599, 27 N. W. Rep. 775; Dole v. Bodman, 3 Metc. (Mass.)
139; Thayer v. Stark, 6 Cush. 11; Maynard v. Maynard, 10 Mass.
456. Appellant seeks to bring this case under the above line of
authorities, but the undisputed testimony of plaintiff when on
the stand shows that he was advised by the maker of the mort-
gage of the fact that it was made and filed, about the time it
‘was filed, and that he accepted the same, and received a certified
copy of the mortgage. The executions were not levied until
August 21,1884. Under these facts we think the court was
correct in holding that there was no question of delivery and
acceptance to go to the jury.

But in refusing to give the instruction asked, and in holding
that the mortgage was in all respectsa valid, subsisting mort-
gage as against existing creditors, the court erred. The appel-
lant had the right, under the evidence, to have the jury say
whether or not the mortgage was in fact witnessed by the parties
whose names appeared thereon as witnesses. There was no evi-
dence in the case except that of Donald E. Keith, and no fact or
circumstance tending to show that the mortgage was executed in
the presence of and witnessed by E. J. Emmons. The mortgage
was dated December 19, 1883. Donald testified that he thought it
was executed on the day of its date; that he filled out the mort-
gage on his farm, and signed it in the presence of Mr. Street
and Mr. Emmons, who signed as witnesses, and his wife; that
Mr. Emmons was his wife’s brother, and resided in another
state, but was visiting at his place; and that when Emmons re-
turned home his (Keith's) wife went with him. The other
witness to the mortgage (Mr. Street) was living al the ‘ime in
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the family of Donald E. Keith, and their residence was about
five miles from Casselton, their market-town. Mr. Street was
called as a witness by appellant. He was asked nothing touch-
ing the execution of the mortgage, but testified that when Mr.
Emmons went away Mr. Keith and wife and witness went with
him to Casselton, and witness left Mrs. Keith and Mr. Em-
mons at the residence of one Kilbourne, and took the team back
to the farm; that Mr. Emmons and Mrs. Keith did not return,
but that Mr. Keith returned a day or two afterwards. This wit~
ness testified that he thought Mr. Emmons left on the 17th day
of December, 1883. Mr. Kilbourne, who resided in Casselton,
was also called as a witness. He testified that on the 17th of
December, 1883, Mrs. Keith and Mr. Emmons were at his house
in Casselton; that they were going away, and Mrs. Keith came
for the purpose of bidding witness’ wife good-bye; that Mrs.
Keith came late in the afternoon, and remained an hour or two,
and left in company with Mr. Emmons and Mr. Keith shortly
before train-time. This evidence strongly tended to prove that
Mr. Emmons left Dakota territory on December 17, 1883, and
hence could not have witnessed a mortgage that was executed
on December 19, 1883. It, at least, raised a conflict in the evi-
dence on that point that should have been submitted to the
jury.

Numerous assignments of error are made upon the ruling of
the court in admitting and rejecting testimony. We have ex-
amined these assignments carefully, they possess no general in-
terest, and we deem the rulings of the trial court strictly cor-
rect, except in one instance, which we proceed to notice. Among
the property sold by appellant was a quantity of wheat.
The value of this wheat was in controversy. Respondent in-
troduced one Fisher as a witness on this point. The witness
testified that in the fall of 1884 he was buing wheat for a mill
at Casselton, and stated that on August 21, 1884, that being the
date when the wheat was seized, the mill paid 66 cents per
bushel for wheat of the grade that this wheat was shown to be.
On cross-examination it appeared that the witness did not com-
mence work at the mill until after September 1, 1884, and that
he had no knowledge whatever of the value of wheat on August
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21, 1884, except what he obtained by examining “the day-book
that was kept in pencil by the man in the mill.” Immediately
upon the development of the source from which this witness
obtained his information the appellant requested that his testi-
mony on this point be stricken out. This request was refused.
We think it should have been granted. Respondent introduced
no bther evidence of the value of the wheat, and the testimony
of Mr. Fisher was widely variant from that of appellant’s wit-
nesses; hence it cannot be said that Fisher’s evidence was not
prejudicial to appellant. Courts have gone to great lengths in
admitting testimony of this character. Information gained
from inspection of invoices showing actual sales has been ad-
mitted as evidence of value. Lush v. Druse, 4 Wend. 313. In
Finerstein’s Champagne, 3 Wall. 145, the supreme court of the
United States—three judges dissenting—admitted letters of
third parties to show the value of certain imported wines. The
letters, however, were written by large importing houses deal-
ing in the same class of goods, and with a view to making sales.
It has also been held that men engaged in the business and
having large experience may testify as to value, although their
information comes chiefly from price current lists and returns
of sales furnished daily. Whitney v. Thatcher, 117 Mass. 527.
In Sisson v. Railroad Co., 14 Mich. 489, and Railroad Co. v.
Perkins, 17 Mich. 300, the market reports contained in commer-
cial papers were admitted in evidence to establish values. We
certainly are not warranted in going further in this direction
than some of the foregoing cases have gone. To do so would
be to disturb those ordinary conditions of safety and certainty
which the law has always deemed essential in judicial investi-
gations, and none of these cases would sustain the ruling of the
trial court in this case. The witness obtained his information
entirely from a pencil entry found in a book called the day-book
at the mill. It is not shown when this entry was made, or by
whom it was made, or that it was made by any party having
any knowledge of the market. Under these circumstances, and
the entry being strictly res inter alios acta, it would hardly be
contended that the entry itself could be introduced in evidence
against appellant, and yet the entry would certainly be more
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competent than the oral statement of its contents. The testi-
mony of Mr. Fisher should have been stricken out. For the
foregoing errors of the district court the judgment must be re-
versed, and a new trial granted. It is so ordered. All concur.

‘WALLIN, J., having been of counsel, did not sit on the hear-
ing of the above case; LAUDER, J., of the fourth judicial dis-
trict, sitting by request.

AvuausTA MATILDA WooD, Executrix of the last will and
testament of CHRISTIENA NissiN, deceased, Plaintiff and
Respondent, v. CHRISTIAN NisseN, Defendant and Ap-
pellant. :

Record on Appeal—Bill of Exceptions—Notice of Settlement
—S8triking From Record.

1. After an appeal from a judgment in favor of the plaintiff a tran
script of the proceedings had at the trial, embracing the evidence as
extended by the stenographer, was, by order of the district court, an-
nexed to the judgment roll, and the same was sent up to this court as
a part of the record. No proposed bill of exceptions or statement of a
case was ever served, and no notice was given to plaintitf’s counsel, _
stating the time and place when and where a bill or statement would
be presented to the trial court for settlement and allowance; nor did
the trial court make an order purporting to be an order settling or al-
lowing a bill or statement, No attempt was made in the transcript
to specify errors of law, or to indicate wherein the evidence is insuffi-
cient to justify the findings of fact. Held, that such transcriptof the
proceedings, embracing the evidence, is neither a bill of exceptions
nor a statement of a case, and constitutes no part of the judgment
roll; nor is the same an order “involving the merits,” within the mean-
ing of Comp. Laws 1887, §§ 5103, 5237. Sce De Lendrecie v. Peck, 1
N. D. 422,48 N. W. Rep. 342.

2. A prelminary motion to purge the record by eliminating there-
from the “ transcript ” aforesaid was granted.

3. No error appearing upon the face of the record proper, the
judgment of the court below is affirmed.

(Opinion Filed June 6, 1891.)

PPEAL from district court, Cass county; Hon. WILLIAM
B. McCoNNELL, Judge.
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W. L. Ealon, J. B. Cleland, and Tilly & Stewart, for
appellant. H. F. Miller and Stone, Newman & Resser, for
respondent.

Action to recover real property held in trust. Judgment for
plaintiff. On appeal motion entered to strike from transcript
the evidence. Motion granted. Judgment affirmed.

Messrs. H. F. Miller and Stone, Newman & Resser for the
motion:

The orders entered after the appeal was perfected were with-
out jurisdiction and void. Comp. Laws North Dakota, §
65233. The appeal being from the judgment must be heard on
the judgment roll alone. Comp. Laws North Dakota, §
5217. The court cannot add to or take from the judgment roll.
Hahn v. Kelly, 34 Cal. 391; Sharp v. Daugney, 33 Cal. 505.
Neither the “transcript of the evidence,” “deposition” or *“ex-
hibits” constitute a part of the judgment roll. Harper v.
Miner, 27 Cal. 107; Huton v. Reed, 25 Cal. 479; Spinetti v.
Brignardello, 563 Cal. 283; Ritter v. Mason, 11 Cal. 214. Such
matters can only be made a part of the judgment roll by a
bill of exceptions or statement of the case settled and allowed.
Comp. Laws North Dakota, § 5103; Kavanagh v. Maus, 28
Cal. 262; Wetherbee v. Carroll, 33 Cal. 549. A bill of excep-
tions which is only a rescript of the evidence will not be con-
sidered. Caldwell v. Parks, 50 Cal. 502. If the papers men-
tioned in the orders should be deemed to come within the
requirements of the statute defining a statement of the case,
they cannot be considered on the appeal as they contain no
specifications of error. Butterfield v. Railroad Co., 37 Cal
381; Spanagle v. Dellinger, 38 Cal. 278; Thorn v. Hammond, 46
Cal. 5631; Watson v. Railroad Co., 50 Cal. 523.

Messrs. W. L. Eaton, J. B. Cleland and Tilly & Stewart in
opposition to the motion :

On an appeal from a judgment the supreme court will review
alleged errors of law occurring at the trial and properly ap-
pearing in the record, without a motion for a new trial in the
court below. Sanford v. Elevator Co., 2 Dak., ante, 48 N. W.
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Rep. 434. A court cannot lose jurisdiction over its record,
and it at all times has the right and power to make a complete
record of any cause tried therein, or to order such amendments
made thereto as will conform to the facts and show a true and
complete statement of all the proceedings of that court in the
trial, even after an appeal has been taken, without leave of the
appellate court. Comp. Laws North Dakota, § 5235; Peter-
son v. Swan, 119 N. Y. 662, 23 N. E. Rep. 1004; Hollister v.
Judges District Court, 8 Ohio St. 202; Rew v. Barber, 14 Am.
Dec. 515 and note; Judson v. Gray, 17 How. Pr. 289.

The opinion of the court was delivered by

‘WaLLIN, J. In this action, after a trial by the court, a judg-
ment was entered in favor of the plaintiff and against the de-
fendant. The judgment was entered December 16, 1887. An
appeal was perfected December 12, 1889. After the appeal
was perfected, and on December 18 and 19, 1889, the district
court made the following orders:

“On the 18th day of December, 1889, Wm. B. McConnell,
judge of the district court, third judicial district, in and for the
county of Cass and state of North Dakota, being the judge be-
fore whom was tried the above entitled action, orders that there
be added to and made a part of the judgment roll and of the
record upon the appeal of the above entitled action to the su-
preme court, in addition to the summons, complaint, answer,
findings of fact, and conclusions of law, and decree therein, the
following papers, which necessarily involve the merits and af-
fect the judgment in said action, to-wit: The transcript of the
evidence taken upon the trial of said action, as the same has been
extended by the official stenographer, and filed in this court;
also the depositions of Henry Lubens, P. K. Eversen, Karen
Nissen, and W. E. Owen, produced and read upon the trial of
said action; also all the exhibits introduced or offered and ex-
cluded on the hearing of said action, which said transcript, de-
positions, and exhibits constitute all the evidence given upon
the trial of said action upon which said findings of fact and
conclusions of law and decree were based, together with all the



WOOD v. NISSEN. 29

exceptions taken to the rulings and decisions of the court of
said trial. Wu. B. McCoNNELL, Judge.”

“I Wm. B. McConnell, judge of the district court of the third
judicial district in and for the county of Cass and state of North
Dakota, being the judge before whom was tried the above en-
titled action, do hereby certify that the judgment roll and rec-
ord in said action should contain and does contain the follaw-
ing papers, to-wit: The summons and complaint, answer, find-
ings of fact, and conclusions of law, and decree; the transcript
of the evidence taken upon the trial of said action, as the same
has been extended by the official stenographer, and filed in this
court; the depositions of Henry Lubens, P. K. Eversen, Karen
Nissen, and W. E. Owen, produced and read upon the trial of
said action; also all exhibits introduced or offered and excluded
on the hearing of said action, which said transeript, depositions,
and exhibits constitute and comprise all the evidence given
upon the trial of said action upon which the findings of fact and
conclusions of law and decree herein were based, together with
all the exceptions and decisions of the court at said trial. Dated
at Fargo, Cass county, North Dakota, this 18th day of Decem-
ber, A. D. 1889. WM. B. McCoNNELL, Judge of the District
Court.”

The papers sent up to this court embrace, in addition to the
statutory judgment roll, (Comp. Laws, § 5103,) what purports
to be “the transcript of the evidence taken upon the trial of
the action, as the same has been extended by the official ste-
nographer, and filed in the district court; also certain depositions
read at the trial, and certain evidence which was offered and
excluded at the trial.” A preliminary motion was made in this
court by respondent to eliminate said transeript of the evi-
dence, depositions, ete., from the record. The motion must be
granted. It is not claimed that any proposed statement of a
case or bill of exceptions was ever served or attempted to be
served upon the plaintiff or his counsel. Nor did the trial
court ever settle or allow a bill or statement embracing the evi-
dence, or any bill or statement. The so-called *‘transcript,”
extended by the district court stenographer, embracing the pro-
ceedings and evidence at the trial, falls far short of being
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either a bill of exceptions or a statement of the case. The so-
called “transcript” lacks several vital elements essential to a
bill or statement: First, no proposed statement or bill was
ever served upon plaintiff’s counsel in this case; second, no no-
tice of the settlement and allowance of any bill or statement
was ever served on plaintiff’s counsel; third, the district court
never made any order settling a case or bill of exceptions in
the case; and, finally, there are no specifications of errors of
law and no specifications showing wherein the findings of fact
are not justified by the evidence. Under the existing statutes
and rules of court such errors and specifications are essential
features of every bill and statement. Comp. Laws, 1887, §§
5079, 5084, 5090, 5093, 5094. It is well settled that a true and
correct transcript of the stenographer’s minutes of the proceed-
ings had at the trial do not, under our practice, constitute
either a bill of exceptions or a statement of the case within the
meaning of the law. Harper v. Minor, 27 Cal. 107; Hutton v.
Reed, 25 Cal. 479. The transcript of the proceedings had at
the trial being eliminated by the motion, the case was submit-
ted upon the merits without argument. The court finds no
error upon the face of the record when thus purged of the
transcript, and therefore will direct that the judgment of the
court below be in all things affirmed. So ordered. All concur.

Juria H. M1Lis, Executrix of the will of TRuMAN MORSE, de-
ceased, Plaintiff and Respondent v. Ricamonp W. How-
1AND, CHARLES H. HowLaND, and HErRMAN WARNER, De-
fendants; CHARLES H. HowLAND, Defendant and Appellant.

Service of Process—Amendment of Return.

1. After judgment entered in a case where there was no appearance
by defendants, the trial court may, in furtherance of justice, and in
atlirmance of such judgment, permit the sheritf, on his application, and
upon notice to the defendants, to amend his return of service of sum-
mons in accordunce with the truth, and thus bring upon the record
jurisdictional facts.
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