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COMMENTARIES
ON THE

LAWS OF ENGLAND.

Book the fourth.

Of public wrongs.

Chapter the first.

Of the nature of CRIMESj and
THEIR PUNISHMENT.

WE
are now arrived at the fourth and laft branch

of thefe commentaries ; which treats of public

wrongs, or crimes and mifdemefnors. For we may-
remember that, in the beginning of the prece-

ding volume % wrongs were divided into two forts or fpecies ;

the one private, and the other public. Private wrongs, which arc

frequently termed civil injuries, were the fubje(5t of that entire

book : we arc now therefore, laftly, to proceed to the confide-

ration of public wrongs, or crimes and mifdemefnors ; with

the means of their prevention and puniihment. In the purfuit

of which fubjedl I (hall confider, in the firft place, the general

nature of crimes and punifhments; fecondly, the perfons capable
of committing crimes ; thirdly, their feveral degrees of guilt,

• Boot III. ch. I.

Vol. IV. A as



2 Public Book IV.

as pflnciptls «r acceflbrks
-, fourthly, the feveral fpecies of

crimes, with the pufiifhment annexed to each by the laws of

England; fifthly, the means of preventing their perpetration ;

and, fixthly, the method of inflidtirtg thofe punifhments, which

the law has annexed to each feveral crime and mifdemefnor.

First, as to the general nature of crimes and their punifh-
ment : the difcuffion and admeafurement of which forms in

every country the code of criminal law
-, or, as it is more ufually

denominated With us irt England, the doifirine of the p/eas of
the crown: fo called, becaufe the king, in whom. centers the

majefty of the whole ComfrtunitJ^, is fujppdfed by the law to be

the perfon injured by every infra<ftion of the public rights be-

longing to that community, and is therefore in all cafes the pro-

per profecutor for every public offence *•.

The knowlege of this branch of jurifprudence, which

teaches the nature, extent, dnd degrees of every crime, and

adjufts to it it's adequate and ncceffary penalty, is of the utmoft

importance to every individual in the ftate. For (as a very great
mafter of the crown law "^ has obfcrved upon a fimilar occafion )

no rank or elevation in life, no uprightnefs of heart, no pru-
dence or cirGumfpe<^ion of condu<5l:, fhould tempt a man to

conclude, that he may not at fomc time oi* othdr be deeply in-

terefted in thefe rcfearche^. The mftrmititf? of the beft among
»r, tJse vices and ungovernable paflfidns of others, the inftabi-

Kty of all human affairs, and the numberlefs unforefeen events,

which the compfffs of a day may bring forth, will teach us

( upon a moment's reflection
)
that to know with precifion what

the laws of our country have forbidden, and the deplorable

confequences to which a wilful difobedience may expofc us, is

a macter of miiverfal concern.

I N proportion to the importance of the criminal law, ought
alfo to be the care and attention of the legiflature in properly

* Sec Vol. I. p. 268. « Sir Michael Fofter. pref. to rep.

forming



Ch. I. Wrongs, 3

forming and enforcing it. It lliould be founded upon principles

that are permanent, uniform, and univerfal ; and always con-

formable to the di(5tates of truth and juliice, the feelings of

humanity, and the indelible rights of mankind : though it

ibmetimes
( provided there be no tranfgrcflion of thefe eternal

boundaries) may be modified, narrowed, or ;;nlarged, accord-

ing to the local or occafional neceflities of the (late which it is

meant to govern. And yet, either from a want of attention to

thefe principles in the firft concodtion of the laws, and adopting
in their ftead the impetuous did:ates of avarice, ambition, and

revenge ; from retaining the difcordant political regulations,

which fucceflive conquerors or fa6tions have eftablilhed, in the

various revolutions of government ; from giving a lafling effi-

cacy to faudtions that were intended to be temporary, and made

(as lord Bacon exprefles it) merely upon the fpur of the occafion ;

or from, laftly, too haftily employing fuch means as are greatly

difproportionate to their end, in order to check the progrefs of

fome very prevalent offence ; from fome, or from all, of thefe caufes

it hath happened, that the criminal law is in every country of

Europe more rude and imperfed: than the civil, I ihall not here

enter into any minute enquiries concerning the local conftitutions

of other nations ; the inhumanity and miflaken policy of which

have been fufficiently pointed out by ingenious writers of their

own **. But even with us in England, where our crown-law is

with juftice fuppofed to be more nearly advanced to perfection i

where crimes are more accurately defined, and penalties lels

uncertain and arbitrary ; where all our accufatioub are jnibiic,

and our trials in the face of the world ; where torture is un-

known, and every delinquent is judged by fuch of his equals,

againft whom he can form no exception nor even a perional

diflike ;
— even here we fliall occafionally find room to remark

fome particulars, that feem to want revifion and amendment.

Thefe have chiefly arifen from too fcrupulous an adherence to

fome rules of the antient common law, when the reafons have

ceafed upon which thofe rules were founded j from not repeal
^

Bavon iMonicfquicu, marquis Bcccaria, L*'i.

A 2 ing



4 Public Book IV.

ing fuch of the old penal laws as are cither obfolete or abfurd ;

and from too little care and attention in framing and palling

new ones. The enad:ing of penalties, to which a whole nation

fhall be
fubje<5t, ought not to be left as a matter of indifference

to the paiTions or interefts of a few, who upon temporary mo-
tives may prefer or fupport fuch a bill ; but be cahnly and ma-

turely confidered by perfons, who know what provifions the law

has already made to remedy the mifchief complained of, who
can from experience forefee the probable confequences of thofc

which are now propofed, and who will judge without paffion
or prejudice how adequate they are to the evil. It is never ufual

in the houfe of peers even to read a private bill, which may
afFed: the property of an individual, without firfl referring it to

fome of the learned judges, and hearing their report thereon*.

And furely equal precaution is neceffary, when laws are to be

eftabliflied, which may afFe6l the property, the liberty, and

perhaps even the Hves, of thoufands. Had fucli a reference taken

place, it is impoffible that in the eighteenth century it could

ever have been made a capital crime, to break down (however

malicioufly) the mound of a filhpond, whereby any fifh fhall

efcape ; or to cut down a cherry tree in an orchard ^ Were
even a committee appointed but once in an hundred years to re-

vife the criminal law, it could not have continued to this hour

a felony without benefit of clergy, to be feen for one month in

the company of perfons wlio call themfelvcs, or are called,

Egyptians ^.

I T is true, that thefe outrageous penalties, being feldom or

never inflicted, are hardly known to be law by the public :

but that rather aggravates the mifchief, by laying a fnare for

the unwary. Yet they cannot but occur to the obfervation of

any one, who hath undertaken the tafk of examining the great
outlines of the Englifh law, and tracing them up to their

principles : and it is the duty of fuch a one to hint them with

• See Vol. II. p. 345. t Stat. 5 Eli?., c. 20.
'

Stat. 9 Geo, I. c. 22. 31 Geo. II. c. 42.

decency
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decency to thofc, whofe abilities and flations enable them to

apply the remedy. Having therefore premifed this apology for

fome of the enfuing remarks^ which might otherwife feem to

favour of arrogance, I proceed now to conlider (in the firfl

place )
the general nature of crimes.

I. A c R I M E, or mifdemefnor, is an aft committed, or

omitted, in violation of a public law, either forbidding or com-

manding it. This general definition comprehends both crimes

and mifdemefnors ; which, properly fpeaking, are mere fyno-

nymous terms : though, in common ufage, the word, **
crimes,"

is made to denote fuch offences as are of a deeper and more a-

trocious dye; while fmaller faults, and omiffions of lefs conle-

quence, are comprized under the gentler name of ** mifde-
** mefnors" only.

The diftindlion of public wrongs from private, of crimes

and mifdemefnors from civil injuries, feems principally to con-

lift in this : that private wrongs, or civil injuries, are an in-

fringement or privation of the civil rights which belong to in-

dividuals, confidered merely as individuals ; public wrongs, or

crimes and mifdemefnors, are a breach and violation of the pub-
lic rights and duties, due to the whole community, coniidered

as a community, in it's focial aggregate capacity. As if I de-

tain a field from another man, to which the law has given him
a right, this is a civil injury, and not a crime ;

for here only
the right of an individual is concerned, and it is im4naterial to

the public, which of us is in polTcflion of the land : but trca-

fon, murder, and robbery are properly ranked among crimes ;

fince, befides the injury done to individuals, they Arikc at the

very being of fociety ; which ca'nnot poliibly fubfiil, where ra-

tions of this fort are fuffered to efcapc with impunity.

In all cafes the crime includes an injury: every public of-

fence is alfo a private wrong, and fomcwhat more ; it afTcrts

the individual, and it likewjfc affedls the community. Thus

trcjfon
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treafon in imagining the king's death involves in it confpiracy

dgainft an individual, which is alfo a civil injury: but as this

rpecies of treafon in it's confequences principally tends to the

difTolution of government, and the deftrudion thereby of the

order and peace of focicty, this denominates it a crime of the

higheft magnitude. Murder is an injury to the life of an indi-

vidual ; but the law of fociety confjders principally the lofs

which the flate fuftains by being deprived of a member, and

the pernicious example thereby fet, for others to do the like.

Robbery may be confidered in the fame view : it is an injur}' to

private property ; but, were that all, a civil fatisfadtion in da-

mages might atone for it : the public mifchief is the thing, for

the prevention of which our laws have made it a capital offence.

In thefe grofs and atrocious injuries the private wrong is fwal-

lowed up in the public : we feldom hear any mention made of

fatisfa<5lion to the individual ; the fatisfavflion to the community
being fo very great. And indeed, as the public crime is not

otherwife avenged than by forfeiture of life and property, it is

impofTible afterwards to make any reparation for the private

wrong ; which can only be had from the body or goods of the

agga'effor. But there are crimes of an inferior nature, in which
the public punifhment is not fo fevere, but it affords room for

a private compenfation alfo : and herein the diftindtion of crimes

from civil injuries is very apparent. For inflance; in the cafe

of battery, or beating another, the aggreffor may be indi(5ted

for this at the fuit of the king, for difturbing the public peace,
and be punifhed criminally by fine and imprifonment : and the

party beaten may alfo have his private remedy by a«5lion

of trefpafs for the injury, which he in particular fuflains, and

recover a civil fatisfadtion in damages. So alfo, in cafe of a

public nufance, as digging a ditch acrofs a highway, this is

punifhable by indidlment, as a common offence to the whole

kingdom and all his majefly's fubjeds : but if any individual

fuflains any fpecial damage thereby, as laming his horfe, break-

ing his carriage, or the like, the offender may be compelled to

make
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make ample fatisfadion, as well for the private injury, as for

the public wrong.

Upon the whole we may obferve, that in taking cognizance
of all wrongs, or unlawful adts, the law has a double view :

viz. not only to redrefs the party injured, by either refloring to

hirti his right, if pofTible; or by giving him an equivalent 3 the

manner of doing which was the obje6t of our enquiries in the

pteedihg book of thefe commentaries : but alfo to fecure to

the public the benefit of fociety, by preventing or punifhing

eVery breach and violation of thofe laws, which the fovereign

poVi^cf has thbught proper to eftablilh, for the government and

tranquillity of the whole. What thofe breaches are, and how

prevented or puriifhed, are to be confidered in the prefent book.

II. TiTE nature of crimes and mifdemefnors in general being
thus afcertained and diftinguiflied, I proceed in the next place
to confider the general nature oi puniJJ^mcnts : which are evils or

inconveniences confequent upon crimes and mifdemefnors ; be-

ing devifed, denounced, and inflidted by human laws, in con-

fequenc^ of difobedience or mifbehaviour in thofe, to regulate
whbfe condu6l fuch laws were refpedively made. And herein

we will briefly conlider the powery the endy and \!tift ineajure of

human punifliment.

• I. As to the power of human punifhment, or the right of

the temporal legiflator to infli6t difcretionary penalties for crimes

and mifdemefnors^. It is clear, that the right of punifhing
crimes againfl the law of nature, as murder and the like, is in

a flate of mere nature vefled in every individual. For it muft

be vefled in foniebody ; otherwife the laws of nature would be

vain and fruitlefs, if none were empowered to put them in

execution : and if that pov/er is vefled in any ofje, it mufl alfo

be vefted in all mankind ; fince all are by nature equal. Whereof

* See Grotius, de j. b. is /. /. 2. c. 20. Puffendorf, L. of Nat. and N. b. 8. c. 3.

the
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the £ril murderer Cain was fo fenfible, that we find him' ex-

preiling his apprehenfions, that whoever fliould find him would

ll.iy
him. In a (late of Ibciety this right is transferred from in-

dividuals to the fovereign power i whereby men are prevented
from being judges in their own caufes, which is one of the

evils that civil government was intended to remedy. Whatever

power therefore individuals had of punishing offences againft the

law of nature, that is now vefted in the ma^iftrate alone ^ who
bears the fword of juftice by the confent of the whole commu-

nity. And to this precedent natural power of individuals muft

be referred that right, which fome have argued to belong to

every fhuc, (though, in fa^l, never exercifed by any) of punilh-

ing not only their own fubjec^ls, but alfo foreign embaffadors,

even with death itfelf ; in cafe they have offended, not indeed

againil: the municipal laws of the country, but againft the di-

vine laws of nature, and become liable thereby to forfeit their

lives for their guilt''.

A s to offences merely againft the laws of fociety, which are

only mala proJiibiia, and not mala in Je -, the temporal magif-
trate is alfo empowered to infli<^ coercive penalties for fuch

tranfgreflions : and this by the confent of individuals ; who, in

forming focieties, did either tacitly or exprefily invefl the fove-

reign power with a right of making laws, and of enforcing
obedience to them when made, by exercifing, upon their non-

obfervajice, feverjties adequate to the evil. The lawfulnefs

therefore of punifliing fuch criminals is founded upon this prin-

ciple, that the Uw by which they fuffer was made by their own
ccnfent j it is part of the original contract into which they en-

tered, when firil they engaged in fociety 5 it was calculated for,

and has long contributed to, their own fecurity,

Tii I s
right therefore, being thus conferred by univerfal con-

fent, gives to the ftate exadly the fame power, and no more,

over all it's members, as each individual member had naturally
•' Gen. iv. 14.

^ See Vol, I. pag. 254,

over
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over himfclf or others. Which has occafioned fgme to doubt,

how far a human legiflaturc ought to inflidt capital punifhments
for pofithe offences ; offences againfl the municipal law only,
and not againfl the law of nature; fmce no individual has, na-

turally, a power of inflidling death upon himfelf or others for

adtions in themfelves indifferent. With regard to offences mala

in fey capital punifliments are in fome inflances inflicted by the

immediate command of God himfelf to all mankind ; as, in the

cafe of murder, by the precept delivered to Noah, their com-
mon anceflor and reprefentative ^

" whofo flieddeth man's blood,
*«
by man (hall his blood be fhed." In other inflances they arc

inflidied after the example of the creator, in his pofitive code of

laws for the regulation of the Jcwifli republic -, as in the cafe of

the crime againfl nature. But they are fometimes inflidted with-

out fuch exprefs warrant or example, at the will and difcretion

of the human legiflaturc ; as for forgery, for robbery, and fome-

times for offences of a lighter kind. Of thefe we are princi-

pally to fpeak : as thefe crimes are, none of them, offences

againfl natural, but only againfl focial, rights ; not even robbery
itfelf, unlcfs it be a robbery from one's perfon : all others being
an infringement of that right of property, which, as we have

formerly feen ", owes it's origin not to the law of nature, but

merely to civil fociety.

The pradtice of ihflidling capital punifhments, for offences of y^
human inflitution, is thus juflified by that great and good man,
fir Matthew Hale": *' when offences grow enormous, frequent,
** and dangerous to a kingdom or ftate, deflrudtive or highly
**

pernicious to civil focieties, and to the great infecurity and
"

danjgcr of the kingdom or it's inhabitants, fevere punifhment
"and even death itfelf is neceffary to be annexed to laws in
"
many cafes by the prudence of lawgivers." It is therefore the

enormity, or dangerous tendency, of the crime, that alone can

warrant any earthly legiflaturc in putting him to death that

» Gcn.ix. 6. "
I Hal. P. C. ij.

» Book If. ch. I.

Vol. IV. B commits
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commits it. It is not it's frequency only, or the difliculty of

otherwife preventing it, that will excufe our attempting to pre-
vent it by a wanton efFufion of human blood. For, though the

end of punifliment is to deter men from offending, it never can

follow from thence, that it is lawful to deter them at any rate

and by any means ; fince there may be unlawful methods of en-

forcing obedience even to the juflefl laws. Every humane le-

giflator will be therefore extremely cautious of eflablifliing laws

that infli<5t the penalty of death, efpecially for (light offences,

or fuch as are merely pofitive. He will expedt a better reafon

for his fo doing, than that loofe one which generally is given j

that it is found by former experience that no lighter penalty will

be effe(5tual. For is it found upon farther experience, that ca-

pital punifhments are more effed:ual .? Was the vaft territory of

all the Ruflias worfe regulated under the late emprefs Eliza-

beth, than under her more fanguinary predeceffors ? Is it now,
under Catherine II, lefs civilized, lefs focial, lefs fecure ? And

yet we are affured, that neither of thcfe illuftrious princeffes

have, throughout their whole adminiftration, inflid:ed the pe-

nalty of death : and the latter has, upon full experience of it's

being ufelefs, nay even pernicious, given orders for abolifli-

ing it entirely throughout her extenfive dominions °. But ia-

deed, were capital punifhments proved by experience to be a

fure and effed:ual remedy, that would not prove the neceffity

(upon which the juftice and propriety depend) of infli(5ting

them upon all occafions when other expedients fail. I fear

this reafoning would extend a great deal too far. For inflance,

the damage done to our public roads by loaded waggons is

univerfally allowed, and many laws have been made to pre-
vent it

',
none of which have hitherto proved effedual. But

it does not therefore follow, that it would be juft for the le-

giflature to inflidl death upon every obftinate carrier, who de-

feats or eludes the provifions of former ftatutes. Where the

evil to be prevented is not adequate to the violence of the

preventive, a fovcreign that thinks ferioufly can never juftify

• Grand inftxu^oni for framing a new code of law« for the Ruffian empire. §.210.

fuch
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fiich a law to the didates of confcience and humanity. To fhcd

the blood of our fellow creature is a matter that requires the

greateft deliberation, and the fulleft convid:ion of our own au-

thority : for life is the immediate gift of God to man ; which
neither he can refign, nor can it be taken from him, unlefs by
the command or permillion of him who gave it ; either cxpreflly

revealed, or collected from the laws of nature or fociety by clear

and indifputable demonftration.

I WOULD not be underftood to deny the right of the legifla-

ture in any country to inforce it's own laws by the death of

the tranfgreflbr, though perfons of Ibme abilities have doubted

it ; but only to fuggefl a few hints for the confideration of fuch

as are, or may hereafter become, legiflators. When a queftion

arifes, whether death may be lawfully inflided for this or that

tranfgrelTion, the wifdom of the laws muft decide it : and to

this pubjic judgment or decifion all private judgments muft

fubmit ; elfe there is an end of the firft principle of all fociety

and government. The guilt of blood, if any, mufl lie at their

doors, who mifinterpret the extent of their warrant ; and not

at the doors of the fubjedt, who is bound to receive the inter-

pretations, that arc given by the fovcrcign power.

2. As to the end, or final caufe of human punifhments.
This is not by way of atonement or expiation for the crime

committed j for that muil be left to the juft determination of

the fupreme being : but as a precaution againft future offences

of the fame kind. This is effedled three ways : either by the

amendment of the offender himfelf ; for which purpofe all cor-

poral punifhments, fines, and temporary exile or imprifonmcnt
are inflidted : or, by deterring others by the dread of his ex-

ample from offending in the like way,
** ut poena (

as Tully
'

"
cxprcfTcs it

)
ad paucos, metus ad omnes perveniat ;" which

gives rife to all ignominious punifhments, and to fuch cxccu-

tipns of juflice as arc open and public : or, laflly, by depriving

9
frt Clutntit. 46.

B 2 tht
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the party injuring of the power to do future mifchief ; which

is eife(5led by either putting him to death, or condemning
him to perpetual confinement, llavery, or exile. The fame one

end, of preventing future crimes, is endeavoured to be anfwered

by each of thefe three fpecies of punishment. The public gains

equal fecurity, whether the offender himfelf be amended by
wholfome correcftion ; or whether he be difabled from doing any
farther harm : and if the penalty fails of both thefe effed:s, as

it may do, flill the terror of his example remains as a warning
to other citizens. The method however of inflicting punifh-
ment ought always to be proportioned to the particular purpofc
it is meant to ferve, and by no means to exceed it : therefore

the pains of death, and perpetual difability by exile, flavery, or

imprifonment, ought never to be inflid:ed, but when the of*

fender appears incorrigible : which may be collected either from
a repetition of minuter offences ; or from the perpetration of

fome one crime of deep malignity, which of itfelf demonftrates

a difpofition without hope or probability of amendment : , and

in fuch cafes it would be cruelty to the public, to defer the pu-
nishment of fuch a criminal, till he had an opportunity of re-

peating perhaps the worft of villanies.

3. As to the meafure of human punifhments. From what
has been obferved in the former articles we may collcdt, that

the quantity of punifhment can never be abfolutely determined

by any ftanding invariable rule ; but it muft be left to the arbi-

tration of the legiflature to inflidt fuch penalties as are warranted

by the laws of nature and fociety, and fuch as appear to be the

beft calculated to anfwer the end of precaution againft future

offences.

He n ce it will be evident, that what fome have fo highly
extolled for it's equity, the lex talionis or law of retaliation, can

never be in all cafes an adequate or permanent rule of punifh-
ment. In fome cafes indeed it feems to be didtated by natural

reafon; as in the cafe of confpiracics to do an injury, or falfe

accufations
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acculations of the innocent : to which we may add that law of

the Jews and Egyptians, mentioned by Jofephus and Diodorus

Siculus, that whoever without fufficient caufe was found with

any mortal poifon in his cuflody, rtiould himfelf be obliged to

take it. But, in general, the difference of perfons, place, time,

provocation, or other circumftances, may enhance or mitigate
the offence ; and in fuch cafes retaliation can never be a proper
meafure of juftice. If a nobleman (Irikes a peafant, all' man-
kind will fee, that if a court of juffice awards a return of the

blow, it is more than a juft compenfation. On the other hand,

retaliation may fometimes be too eafy a fentence ; as, if a man

malicioufly fhould put out the remaining eye of him who had

loft one before, it is too flight a punifliment for the maimer to

lofe only one of his : and therefore the law of the Locrians,

which demanded an eye for an eye, was in this inftance judi-^

cioufly altered; by decreeing, in imitation of Solon's laws**, that

he who ftruck out the eye of a one-eyed man, fliould lofe both

his own in return. Befides, there are very many crimes, that

will in no fliape admit of thefe penalties, without manifeft ab-

furdity and wickednefs. Theft cannot be puni£hcd by theft,

defamation by defamation, forgery by forgery, adultery by adul-

tery, and the like. And we may add, that thofe inftances,

wherein retaliation appears to be ufed, even by the divine au-

thority, do not really proceed upon the rule of exadt retribu-

tion, by doing to the criminal the fame hurt he has done to his

neighbour, and no more ; but this correfpondence between the

crime and punifhment is barely a confequence from fome other

principle. Death is ordered to be puniflied with death ; not

becaufc one is equivalent to the other, for that would be expia-

tion, and not punifhment. Nor is death always an equivalent
for death : the execution of a needy decrepit affaffm is a poor
fatisfad:ion for the murder of a nobleman in the b]oom of his

youth, and full enjoyment of his friends, his honours, and his

fortune. But the reafon upon which this fentence is grounded
feems to be, that this is the higheft penalty that man can inflid:,

^ Pott. Ant. b.K c.a6,

and
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and tends mofl: to the fecurity of the world ; by removing one

murderer from the earth, and fetting a dreadful example to de-

ter others : fo that even this grand inftance proceeds upon other

principles than thofe of retaliation. And truly, if any meafurc

of punifhment is to be taken from the damage fuflained by the

fufFerer, the punifliment ought rather to exceed than equal the

injury : fmce it feems contrary to reafon and equity, that the

guilty (
if convi(fled )

fliould fuffer no more than the innocent

has done before him ; efpecially as the fuffering of the innocent

is paft and irrevocable, that of the guilty is future, contingent,
and liable to be efcaped or evaded. With regard indeed to

crimes that are incomplete, which confifl: merely in the inten-

tion, and are not yet carried into a(5t, as confpiracies and the

like ; the innocent has a chance to fruftrate or avoid the villany,

as the confpirator has alfo a chance to efcape his punifhment :

and this may be one reafon why the /ex talionis is more proper
to be infli(5led, if at all, for crimes that confift in intention, than

for fuch as are carried into adt. It feems indeed confonant to

natural reafon, and has therefore been adopted as a maxim by
feveral theoretical writers ', that the punifhment, due to the

crime of which one falfely accufes another, fhould be infli(5led

on the perjured informer. Accordingly, when it was once at-

tempted to introduce into England the law of retaliation, it was

intended as a punifhment for fuch only as preferred malicious

accufations againfl others ; it being ena(^ed by flatute 37Edw. III.

c. 18. that fuch as preferred any fuggeftions to the king's great
council fhould put in fureties of taliation ; that is, to incur

the fame pain that the other fhould have had, in cafe the fug-

geflion were found untrue. But, after one year's experience,
this punifhment of taliation was rejected, and imprifonment

adopted in it's flead '.

But though from what has been faid it appears, that there

cannot he any regular pr determinate method of rating the

 £ccc*r. c. 15.
» Sttu 38Edw.ni. c. 9.

quantity
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quantity of punifhments for crimes, by any one uniform rule ;

but they mull be referred to the will and difcretion of the le-

giflative power : yet there are fome general principles, drawn

from the nature and circumllances of the crime, that may be

of fome afliflance in allotting it an adequate punifliment.

A s, firft, with regard to the objedi of it : for the greater and

more exalted the objed: of an injury is, the more care fhould

be taken to prevent that injury, and of courfe under this aggra-
vation the punifhment fhould be more fevere. Therefore treafon

in confpiring the kings death is by the Englifh law punifhed
with greater rigour than even a(5lually killing any private fub-

jed:. And yet, generally, a defign to tranfgrefs is not fo flagrant

an enormity, as the adlual completion of that defign. For evil,

the nearer we approach it, is the more difagreeable and fliock-

ing ; fo that it requires more obilinacy in wickednefs to perpe-
trate an unlawful ad:ion, than barely to entertain the thought
of it : and it is an encouragement to repentance and remorfe,

even till the lafl ftage of any crime, that it never is too late to

retrad:
-,
and that if a man flops even here, it is better for him

than if he proceeds : for which reafons an attempt to rob, to

ravifh, or to kill, is far lefs penal than the aftual robbery, rape,,

or murder. But in the cafe of a treafonable confpiracy, the ob-

je(5t whereof is the king's majefty, the bare intention will de-

ferve the highefl degree of feverity : not becaufe the intention

is equivalent to the adt itfelf ; but becaufe the greateft rigour is

no more than adequate to a treafonable purpofe of the heart, and
there is no greater left to inflidt upon the a(ftual execution itfelf..

Again : the violence of pafllon, or temptation, may fome-

times alleviate a crime ; as theft, in cafe of hunger, is far more

worthy of compafTion, than when committed through avarice,,

or to fttpply
one in luxurious excefles. To kill a man upoa

fudden and violent refentment is lefs penal, than upon cool de-

liberate malice. The age, education, and character of the of-

fender;, the repetition (
or otherwife

)
of the oifence; the time„

the.
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the place, the company wherein it was committed ; all thefe, and

a thoufand other incidents, may aggravate or extenuate the crime*.

Farther: as punifhments arc chiefly intended for the

prevention of future crimes, it is but reafonable that among
crimes of different natures thofe Ihould be moft feverely punifti-

cd, which arc the moft deftrudive of the public fafety and

happincfs
"

: and, among crimes of an equal malignity, thofc

which a man has the moft frequent and eafy opportunities of

committing, which cannot befo eafily guarded againft as others,

and which therefore the oflfender has the ftrongcft inducement

to commit : according to what Cicero obferves ",
** ea funt

** animadvertenda feccata maxime, quae difficillime fraecaventur,"
Hence it is, that for a fervant to rob his mafter is in more cafes

capital, than for a ftrangcr : if a fervant kills his mafter, it is

a fpccies of treafon ; in another it is only murder t to fteal a

handkerchief, or other trifle, privately from one's perfon, is

made capital ; but to carry off a load of corn from an open
field, though, of fifty times greater value, is punifhed with

tranfportation only. And in the ifland of Man, this rule was

formerly carried fo far, that to take away an horfe or an ox was

there no felony, but a trefpafs -, bccaufe of the difficulty in that

little territory to conceal them or carry them off : but to fteal

a pig or a fowl, which is eafily done, was a capital mifdcmefnor,

and the offender was punifhed with death ".

Lastly, as a conclufion to the whole, we may obferve that

punifhments of unreafbnable feverity, efpecially when indifcri-

minately infli(fted, have lefs effed: in preventing crimes, and

amending the manners of a people, than fuch as are more mer-

ciful in general, yet properly intermixed with due diftincftions

* Thu» Dcmollhcnc« 0" ^J' oration againft
" as citizens j and that in the temple, whi-

Midias) finely works up the aggravations of " thcr the duty of my office called mc."

tJbe infult he had received. "I was abufed,
"' Beccar. c. 6.

*•
fays he, by my enemy, in cold blood, out "

fro Sexto Rofcie, 40>

*»of malice, not by heat of wine, in the "
4liiil. 285,

•• mornings publicly, before ftrangcrs as well

of
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of feverity. It is the fentiment of an ingenious writer, who
feettis to have well ftudied the fprings of human aftion^, that

crimes are more efFedually prevented by the certainty ^ than by the

Jeverityy of punifhment. For the exceflive feverity of laws (fays

Montefquicu^) hinders their execution : when the punifliment

fiirpaffcs ail meafure, the public will frequently out of humanity

prefer impunity to it. Thus the ftatute i Mar. ft. i. c. i. recites

ifi it's preamble,
** that the ftate of every king coniifts more af-

"
furedly in- the love of the fubjed: towards their prince, than

*'*in the dre^d of laws made with rigorous pains; and that laws
** made for the prefervation of the commonwealth without

"•great" penalties are more often obeyed and kept, than lawsr

** madte with extreme punifhments." Happy had' it been for

the nation, if the fubfequent pradtice of that deluded princefs

in matters of religion, had been correfpondent to thefe fenti-

mento of herfelf and parliament, in matters of ftate and go-
vernment ! We may farther obferve that fanguinary laws are a

bad fymptom of the diftemper of any ftate, or at leaft of it's

weak conftitution. The laws of the Roman kings, and the

twelve tables of the decemviri, were full of cruel punifhments:
the Porcian law, which exempted all citizens from fentence of

death, filently abrogated them all. In this period the republic

flouriftied : under the emperors fevere punifhments were revi-

ved j and then the empire fell.

I T is moreover abfurd and impolitic to apply the fame pu-
nifhment to crimes of different malignity. A multitude of fan-

guinary laws (befides the doubt that may be entertained con-

cerning the right of making them) do likewife prove a mani-

feft defed: either in the wifdom of the legiflative, or the ftrength
of the executive power; It is a kind of quackery in government,
and argues a want of folid fkill, to apply the fame univerfal re-

medy, the ultimum fttppliciumy to every cafe of difficulty. It is, it

muft be owned, much eajier to extirpate than to amend mankind :

* Bcccar. c. 7.
y Sp. L. b. 6. c. 13.

Vol. IV. C yet
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yet that magiilratc muft be efteemed both a weak and a cruel

furgeon, who cuts off every limb, which through ignorance
Or indolence he will not attempt to cure. It has been therefore

ingenioufly propofed*, that in every jftate a fcale of crimes (hould

be formed, with a corrcfponding fcale of punifhments, defcend-

ing from the greatefl to the leaft ; but, if that be too romantic

m idea, yet at leaft a wife legiflator will mark the principal di-

vifions, and not affign penalties of the firil degree to oflFences of

«n inferior rank. Where men fee no diflindtion made in the na-

ture and gradations of punishment, the generality will be led

to conclude there is no dilHndtion in the guilt. Thus in France

the punifhment of robbery, either with or without murder, is

the fame  
: hence it is, that though perhaps they are therefore

fubjedt toiewer robberies, yet they never rob but they alfo mur-
der. In China murderers are cut to pieces, and robbers not :

hence in that country they never murder on the highway,

though they often rob. And in England, bclides the additional

terrors of a fpeedy execution, and a fubfequent expofureor dif-

fedtion, robbers have a hope of tranfportation, which feldom is

extended to murderers. This has the fame efFed: here as in

China ; in preventing frequent aflaffination and flaughter.

Yet, though in this inftance we may glory in the wifdom of

the Englifh law, we {hall find it more difficult to jullify the fre-

quency of capital punifhment to be found therein ; inflicted (per-

haps inattentively) by a multitude of fucceflive independent fla-

tutes, upon crimes veiy different in their natures. It is a mdan-

choly truth, that among the variety of a<5tions which men ar^ daily
liable to commit, no lefs than an hundred and fixty have been

declared by aA of parliament
•*

to be felonies without benefit of

clergy; or, in other words, to be worthy of inflant death. So

dreadful a lift, inftead of diminifhing, increafes the aumber of

» Beccar. c. 6. * 5m -Ruffhead'a index to the ftatutes,

-•
Sp. L. b. 6. c, 1 6. (tit. felony) and the afts which have fince

•been made.

offenders.
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offenders. The injured, through compafTion, will often forbear to

profecute : juries, through compafTion, will fometimes forget
their oaths, and either acquit the guilty or mitigate th» nature of

the offence : and judges, through compaffion, will refbite one

half of the convicfts, and recommend them to the royal mercy.

Among fo many chances of efcaping, the needy or hardened

offender overlooks the multitude that fuffer ; he boldly engages
in fome defperate attempt, to relieve his wants or fupply hit

vices ; and, if unexpectedly the hand of jjaflice overtakes him,
he deems himfelf peculiarly unfortunate, in falling at laft a-

facrifice to thofe laws, which long impunity has taught him
to contemn.

C 2
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Chap t e r the second.

Of the persons CAPABLE of committing

CRIMES.

HAVING,
in the preceding cha,pter, confidered in general

the nature of crimes, and punifhments, we are next led,

in the order of our diftribution, to enquire what perfons are,

or are not, capable of committing crimes ; or, which is all one,

who are exempted from the cenfures of the law upon the com-
miflion of thofe ad:s, which in other perfons would be feverely

punifhed. In the procefs of which enquiry, we muft have

recourfe to particular and fpecial exceptions : for the general
rule is, that no perfon fhall be excufed from punifhment for

difobedience to the laws of his country, excepting fuch as are

expreflly defined and exempted by the laws themfelves.

All the feveral pleas and excufes, which proted: the com-

mitter of a forbidden adt from the punifhment which is other-

wife annexed thereto, may be reduced to this fingle confidera-

tion, the want or defedt of will. An involuntary a<ft, as it has

no claim to merit, fo neither can it induce any guilt : the con-

currence of the will, when it has it's choice either to do or to

avoid the fa(5t in queftion, being the only thing that renders

human



Ch. 2. Wrongs. 21

human a(Stions cither praifeworthy or culpable. Indeed, to make
a complete crime, cognizable by human laws, there muft be both

a will and an adt. For though, in foro confcientiae, a fixed defign
or will to do an unlawful a<St is almoft as heinous as the commif-

iion of it, yet, as no temporal tribunal can fearch the heart, of

fathom the intentions of the mind, otherwife than as they are

demonftrated by outward a<5lion$, it therefore cannot punifh fof

what it cannot know. For which reafon in all temporal jurif-

di<5tions an overt adt, or fome open evidence of an intended

crime, is neceflary, in order to demonflratc the depravity of the

will, before the man is liable to punifhment. And, as a vitious

will without a vitious a<^ is no civil crime, fo, on the other

hand, an unwarrantable a6t without a vitious will is no crime

at all. So that to conftitute a crime againft human laws, there

muft be, firft, a vitious will ; and, fecondly, an unlawful adl

confequent upon fuch vitious will.

Now there are three cafes, in which the will does not join

with the adt : i. Where there is a defedl of underftanding.
For where there is no difcernment, there is no choice ; and

where there is no choice, there can be no adl of the will, which

is nothing elfe but a determination of one's choice, to do or to

abftain from a particular adtion : he therefore, that has no un-

derftanding, can have no will to guide his conduct. 2. Where
there is underftanding and will fufficient, reading in the party -,

but not called forth and exerted at the time of the acftion done:

which is the cafe of all offences committed by chance or igno-
rance. Here the will fits neuter; and neither concurs with the

adt, nor difagrees to it. 3. Where the acftion is conftrained by
fome outward force and violence. Here the will counteracfts the

deed ; and is fo far from concurring with, that it loaths and

dilagrees to, what the man is obliged to perform. It will be

the buiinefs of the prefent chapter briefly to confider all the

feveral fpecies of defeat in will, as the)» fall under fome one or

other of thefe general heads : as infancy, idiocy, lunacy, and

intoxication, which fall under the firft clafs ; misfortune, and

ignorance.
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ignorance, which may be referred to the fecond ; and compul-
fion or neceffity, which may properly rank in the third.

I. Fi R s T, we will confider the cafe of infancyy or nonage ', which
is a defedt of the underftanding. Infants, under the age of dif-

cretion, ought not to be punifhed by any criminal profecution
whatever '. What the age of difcretion is, in various nations is

matter of fome variety. The civil law diftinguiflied the age of

minors, or thofe under twenty five years old, into three flages :

infantiat from the birth till feven years of age ; pueritia, from

feven to fourteen ; and pubertas from fourteen upwards. The

period of pueritia, or childhood, was again fubdivided into two

equal parts ; from feven to ten and an half was aetas infantiae

proxima ; from ten and an half to fourteen was aetas pubertati

proxima. During the firfl ftage of infancy, and the next half

ftage of childhood, infantiae proxima, they were not punifhable
for any crime ''. During the other half ilage of childhood, ap-

proaching to puberty, from ten and an half to fourteen, they
were indeed puniftiable, if found to be doli capaces, or capable
of ^mifchief j but with many mitigations, and not with the ut-

moft rigor of the law. During the laft flage (at the age of pu-

berty, and afterwards )
minors were liable to be punilhed, as

well capitally, as otherwife.

Th e law of England does in fome cafes privilege an infant,

under the age of twenty one, as to common mifdemefnors
-,

fo

as to efcape fine, imprifonment, and the like : and particularly
in cafes of omiffion, as not repairing a bridge, or a highway,
and other fimilar offences

'
: for, not having the command of

his fortune till twenty one, he wants the capacity to do thofe

things, which the law requires. But where there is any noto-

rious breach of the peace, a riot, battery, or the like, (which
infants, when full grown, are at leaft as liable as others to

*
I Hawk. P. C. 2. «

I Hal. P. C. 20, ai, 22.

*
////?. 3. 20. 10.

commit)
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commit) for thcfe an infant^ above the age of fourteen, is

equally liable to fuffer, as a perfon of the full age of twenty one.

With regard to capital crimes, the law is ftill more minute

and circumfpeft ; diftinguifliing with greater nicety the feveral

degrees of age and difcretion. By the antient Saxon law, the

age of twelve years was eftablifhed for the age of pofTible dif-

cretion, when firft the underftanding might open "^i and from

thence till the offender was fourteen, it was aetas pubertati

proximay in which he might, or might not, be guilty of a crime,

according to his natural capacity or incapacity. This was the

dubious flage of difcretion : but, under twelve, it was held

that he could not be guilty in will, neither after fourteen could

he be fuppofed innocent, of any capital crime which he in fa<5t

committed. But by the law, as it now flands, and has flood at

leafl ever fince the time of Edward the third, the capacity of

doing ill, or contradting guilt, is not fo much meafured by

years and days, as by the flrength of the delinquent's under-

ftanding and judgment. For one lad of eleven years old may
have as much cunning as another of fourteen; and in thefc

cafes our maxim is, that ^^ malitia fupplet aetatemS' Under feven

years of age indeed an infant cannot be guilty of felony*; for

then a felonious difcretion is almofl an impoflibility in nature :

but at eight years old he may be guilty of felony ^. Alfo, under

fourteen, though an infant fhall be prima facte adjudged to be

doU incapax ; yet if it appear to the court and jury, that he was

doli capax, and could difcern between good and evil, he may
be convi<5ted and fuffer death. Thus a girl of thirteen has beei>

burnt for killing her miftrefs : and one boy of ten, and another

of nine years old, who had killed their companions, have been

fentenced to death, and he of ten years actually hanged ; be-

caufe it appeared upon their trials, that the one hid himfelf,

and the other hid the body he had killed ; which hiding mani*

fefted a confcioufnefs of guilt, and a difcretion to difcern bc-

* LL. Atheljian. Wilk. 65.
' Dalt, Juft. c. 147.

• Mirr. c. 4. §.16. 1 Hal. P. C. 27.

twccn
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tween good and evil ^. And there was an inflance in the lait

century, where a boy of eight years old was tried at Abingdoa
for firing two barns ; and, it appearing that he had malice, re-

venge, and cunning, he was found guilty, condemned, and

handed accordingly^. Thus alfo, in very modern times, a boy of

ten years old was eonvicfted on his own confeflion of murdering
his bedfellow ; there appearing in his whole behaviour plain

tokens of a milchievous difcretion : and, as the fparing this boy

mei:ely on account- of hi;s tender years might be of dangerous;

qonfequence to the public, by propagating a notion that child-

ren rnight commit fuch atrocious crimes with impunity, it was

unariinipufly agreed by all the judges that he was a proper fub-

jed: o/ capital punifhipent'. But, in all fuch cafes, the evidence

of that malice, which is to fupply age, ought to be flrong and

cle^r beyond all doubt or contradi<5tion.

II. The fecond cafe of a deficiency in will, which excufes

from the guilt of crimes, arifes alfo from a defe<5live or vitiated

unHf»rO-onHing, viz, in an idiot or a lunatic. For the rule of law

as to*the latter, which may, eafily be adapted alfo to the former,

ie, thai **furiofpis furore folum punitur." In criminal cafes there-

fpre idiots and lunatics are not chargeable for their own adts,

if conamitted when under thefe incapacities : no, not even for

tfe?<on itfel£'', Alfo, if a nian in his found, memory commits

a capital ofRjnce, and before arraignment for it, he becomes

mad, he ought not to be arraigned for it;, becaufe he is not

able to pl^ad.to it with that advice and caution that he ought.
And if, after he has pleadedi the prifoner becom«& mad, he fhall

not be trjed ; for hpw can he makp hi§ defence ^ If» after he be

tried and found
guilty^ he lofes his fenfes before judgment*

judgrrjient fhall not be pronounc<?d v and if, after judgment, he

becomes of nonfane men^ory, execution fhall be flayed: for

peradventure, fays the hvunanity of the Englifh law, had the

prifoner be^n of found memory, he might have alleged fome>-

t 1 Hal. P. C. 26, ^7.
» Fofter. 72.

^
Emlyn on 1 Hal. P. C. 25.

*
3 M. 6.
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thing in (lay of judgment or execution'. Indeed, in the bloody

reign of Henry the eighth, a ftatute was made", which enacted,

that if a perfon, being compos mentis, (hould commit high trea-

fon, and after fall into madnefs, he might be tried in his ab-

fence, and fliould fuffer death, as if he were of perfedt memory.
But this favage and inhuman law was repealed by the ftatutc

I & 2 Ph. & M. c. 10. ** For, as is obferved by fir Edward
" Coke ", the execution of an offender is for example, ut poena
" ad paucos, metus ad cmnes perveniat : but fo it is not when
** a madman is executed ; but fliould be a miferable fpecftacle,
'* both againft law, and of extreme inhumanity and cruelty,
" and can be no example to others." But if there be any doubt,

whether the party be compos or not, this fliall be tried by a

jury. And if he be fo found, a total idiocy, or abfolute infa-

nity, excufes from the guilt, and of courfc from the punifli-

ment, of any criminal a(5tion committed under fuch deprivation
of the fenfes : but, if a lunatic hath lucid intervals of under-

ftanding, he (hall anfwer for what he does in thofe intervals, as

if he had no deficiency *. Yet, in the cafe of abfolute madmen,
as they are not anfwerable for their adlions, they fliould not be

permitted the liberty of adling unlefs under proper control ;

and, in particular, they ought not to be fuffered to go loofe, to

the terror of the king's fubjedts. It was the dodtrine of our an-

tient law, that perfons deprived of their reafon might be con-

fined till they recovered their fenfes p, without waiting for the

forms of a commiflion or other fpecial authority from the crown :

and now, by the vagrant a(5ts % a method is chalked out for im-

prifoning, chaining, and fending them to their proper homes.

III. Th I rdly ; as to artificial, voluntarily contracted mad-

nefs, by drunkennefs or intoxication, which, depriving men of

their reafon, puts them in a temporary phrenzy ; our law looks

upon this as an aggravation of the offence, rather than as an

»
I Ha!. P. C. 34.

•
I IIJ.P. C. 31.
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excufe for any criminal milbehaviour. A drunkard, fays fir Ed-
ward Coke ', who is voluntarius daemon, hath no privilege there-

by ; but what hurt or ill foever he doth, his drunkennefs doth

aggravate it : nam omne crimen ebriefas, et incendit, et dctegit. It

hath been obferved, that the real ufe of flrong liquors, and the

abuffe of them by drinking, to excefs, depend much upon the

temperature of the climate in which we live. The fame indul-

gence, which may be neceffary to make the blood move in

Norway, would make an Italian mad. A German therefore,

fays the prefident Montefquieu % drinks through cuftom, foun-

ded upon conftitutional necelTity ; a Spaniard drinks through
choice, or out of the mere wantonnefs of luxury : and drunk-

ennefs, he adds, ought to be more feverely puniflied, where it

makes men mifchievous and mad, as in Spain and Italy, than

where it only renders them ftupid and heavy, as in Germany
and more northern countries. And accordingly, in the warmer
climate of Greece, a law of Pittacus ena<fted,

** that he who
" committed a crime, when drunk, fliould receive a double pu-
**nifhment;" one for the crime itfelf, and the other for the

cbriety which prompted him to commit it '. The Roman law

indeed made great allowances for this vice :
*^
per viniim delap/is

**
capita/is poena remittitur ". But the law of England, confider-

ing how eafy it is to counterfeit this excufe, and how weak an

excufe it is, ( though real
)
will not fuffer any man thus to pri-

vilege one crime by another ^
,

IV. A FOURTH deficiency of will, is where a man commits

ark unlawful a<fl by misfortune or chance, and not by defign.

Here the will obferves a total neutrality, and does not co-operate
with the deed ; which therefore wants one main ingredient of

a crime. Of this, when it affeds the life of another, we fhall

find more occafion to fpeak hereafter ; at prefent only obferving,

that if any accidental mifchief happens to follow from the per-

»
1 Inft. 247.

»
//: 49. 16.6.

•
Sp. L. b, 14. c. 10. » Plowd. 19.

» Puff. L. of N. b, 8. c. 3.
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formance of a laitful ad, the party flands excufed from ?\\

guilt : but if a man be doing any thing unlawjuly and a confc-

quence cnfues which he did not forefee or intend, as the death

of a man or. the Hke, his want of forefight ihall be no excufe ;

for, being guilty of one offence, in doing antecedently v/hat is

in itfelf unlawful, he is criminally guilty of v/hiitever confe-

quence may follow the firfl mifbehaviour '.

V. Fi FTHLY, ignorance or mijJake is another defe^St of will ;

when a man, intending to do a lawful adl, does that which is

unlawful. For here the deed and the will ading fcparately,
there is not that conjunftion between them, which is neceflary
to form a criminal ad. But this mull: be an ignorance or mif-

take of fad, and not an error in point of law. As if a man,

intending to kill a thief or houfebreaker in his own houfe, by
miftake kills jone of his own family, this is no criminal adion'':

but if a man thinks he has a right to kill a perfon excommu-
nicated or outlawed, wherever he meets him, and does fo; this

is wilful murder. For a miftake in point of law, which every

perfon of difcretton not only may, but is bound and prefumed
to know, is in criminal cafes no fort of defence. Ignorantia

jurisJ quod quifque tenetur fcire, mminem excufaty is as well the

maxim of our own law "", as it was of the Roman '.

VI. A SIXTH fpecies of defed: of will is that arifmg from

compulfion and inevitable
iiecejjity.

Thefe are a conflraint upon
the will, whereby a man is urged to do that which his judg-
ment difapproves , and which, it is to be prefumed, his will (if

left to itfelf) would rejed. As punishments are therefore only
inflided for the abufe of that free-will, which God has given
to man, it is highly jufl and equitable that a man fhould be

excufed for thofe ads, which are done through unavoidable

force and compulfion.

«
1 Hal. P. C. 39.

2 PlowJ. 343.
' Cro. Car. 538.

^
//". 22. 6. 9.
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I. Of this nature, in the firft place, is the obligation of

civil fubjeBion, whereby the inferior is conftrained by the fupe-

rior to acft contrary to what his own reafon and inclination

would fuggeft : as when a legiflator eftabliflies iniquity by a

law, and commands the fubjedt to do an adl contrary to religion

or found morality. How far this excufe will be admitted infora

confcientiaey or whether the inferior in this cafe is not bound to

obey the divine, rather than the human law, it is not my bufi-

nefs to decide ; though the queftion I believe, among the ca-

fuifts, will hardly bear a doubt. But, however that may be,

obedience to the laws in being is undoubtedly a fufficient exte-

nuation of civil guilt before the municipal tribunal. The fherifF,

who burnt Latimer and Ridley, in the bigotted days of queen

Mary, was not liable to punifhment from Elizabeth, for exe-

cuting fo horrid an office ; being juftified by the commands of

that magiftracy, which endeavoured to reftore fuperftition under

the holy aufpices of it's mercilefs fifter, perfecution.

A s to perfons in private relations ; the principal cafe, where

conftraint of a fuperior is allowed as an excufe for criminal mif-

condudl, is with regard to the matrimonial fubjc<5tion of the

wife to her hufband : for neither a fon or a fervant are excufed

for the commifTion of any crime, whether capital or otherwife,

by the command or coercion of the parent or mafter''^ though in

fome cafes the command or authority of the hufband, either

exprefs or implied, will privilege the wife from punifliment,
even for capital offences. And therefore if a woman commit

theft, burglary, or other civil offences againft the laws of fociety,

by the coercion of her hufband ; or merely by his command,
which the law conflrues a coercion ; or even in his company*
his example being equivalent to a command ; fhe is not guilty

of any crime : being confidered as acfting by compuKion and

not of her own will^ Whicli do6trine is at leaft a thoufand

years old in this kingdom, being to be found among the laws of

k
I Hawk. P. C. 3.

«
I Hal. P. C. 45.

king
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king Ina the Weft Saxon **. And it appears that, among the nor-

thern nations on the continent, this privilege extended to any
woman tranfgrelling in concert with a man, and to any fervant

that committed a joint offence with a freeman : the male or

freeman only was puniflied, the female or Have difmiffed ;

*^
proculdubio quod alterum libertas, alterum necejjitas impelleret

'^

,"

But (befides that in our law, which is a ftranger to llavery, no

impunity is given to fervants, who are as much free agents as

their mafters) even with regard to wives, this rule admits of an

exception in crimes that are mala in fe, and prohibited by the

law of nature, as murder and the like : not only becaufe thefe

are of a deeper dye ; but alfo, fmce in a ftate of nature no one

is in fubjedtion to another, it would be unreafonable to fcreen

an offender from the punifhment due to natural crimes, by the

refinements and fubordinations of civil fociety. In treafon alfo,

(the higheft crime which a member of fociety can, as fuch, be

guilty of) no plea of coverture fliall excufe the wife ; no pre-^

fumption of the hufband's coercion fhall extenuate her guilt *^:

as well becaufe of the odioufnefs and dangerous confequence of

the crime itfelf, as becaufe the hufband, having broken through
the moft facred tie of focial community by rebellion againft the

ftate, has no right to that obedience from a wife, which he

himfelf as a fubjecfl has forgotten to pay. In inferior mifde-

mefnors alfo, we may remark another exception -,
that a wife

may be indidied and fet in the pillory with her huft)and, for

keeping a brothel : for this is an offence touching the domeftic

oeconomy or government of the houfe, in which the wife has

a
} rincipal ftiare ; and is alfo fuch an offence as the law pre-

fumes to be generally conducted by the intrigues of the female

fex^. And in all cafes, where the wife offends alone, without

the company or command of her hufband, fhe is refponfible for

her offence, as much as any feme-fole.

*
cnp. 57.

<
I Hal. p. C. 47.

'
Sticrnhook de jure SuC'ti. I. z. <•. 4.

« 1 Hawk. P. C. 2, 3.
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2. i^ NOTii F R Tpecies of compullion or neccfllty is what our

l;r.v calls Jr/irfj per minas^ i or threats and menaces, which in-

duce a i'car of death or other bodily harm, and which take

away for that rcafon the guilt of many crimes and mifdemefnors ;

at leall before the liuman tribunal. But then that fear, which

compels a man to do an unwarrantable adion, ought to be jufl

and well grounded j fuch,
**

qin cadere poffit
in virum CGuJiaJitem,

<*
r/o}i timidum et tneticulofumy* as Bradon exprefles it ', in the

words of the civil law*^. Therefore, in time of war or rebel-

lion, a man may be jultiiied in doing many treafonable a(5ts by

cx)mpulfion of the enemy or rebels, which would admit of no

cxcufe in the time of peace'. This however feems only, or at

leafl: principally, to hold as to pofitive crimes, fo created by the

laws of fociety ; and which therefore fociety may excufe ; but

not as to natural offences, fo declared by the law of God,
wherein human magiftrates are only the executioners of divine

punilhment. And therefore though a man be violently aflaulted,

and hath no other pollible means of efcaping death, but by

killing an innocent perfon ; this fear and force fliall not acquit

him of murder ; for he ought rather to die himfelf, than efcape

by the murder of an innocent"*. But in fuch a cafe he is per-
r»itted to kill the aflailant \ for there the law of nature, and

felf-defcnce it's primary canon, have made him his own prd-
te(5tor.

3. There is a third fpecies of neceflity, which may be

diilinguifhed from the aftual compuhion of external force or

fear ; being the refult of rcafon and reflection, which ad: upon
and conftrain a man's will, and oblige him to do an adion,

which without fuch obligatian would be criminal. And that is,

when a man has his choice of two evils fet before him, and,

being under a neceflity of choofmg one, he chufes the leafk

* See VoJ. 1. peg. 131.
»

i Hal. P. C. 50.
'

/. 2./. 16. «
Uid.ii.

k
TJ. 4. z. 5, Ks 6.
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pernicious of the two. Here the will cannot he faid freely to

exert itfelf, being rather paffive, than aOive ; or, if a<ftive, it is

rather in rejed;ing the greater evil than in choofmg the lefs. Of
this fort is that neceflity, where a man by the commandment
of the law is bound to arreft another for any capital ofience, or

to difperfe a riot, and refinance is made to his authority : it is

here juftifiable and even neceflary to beat, to wound, or per-

haps to kill the offenders, rather than permit the murderer to

efcape, or the riot to continue. For the prefervation of the

peace of the kingdom, and the apprehending of notorious ma-

lefactors, are of the utmoft confequence to the public ; and

therefore excufe the felony, which the killing would other-

wife amount to".

4. Th E R E is yet another cafe of neceflity, which has occa-

iioned great fpeculation among the writers upon general law ;

viz. whether a man in extreme want of food or clothing may
juftify ftealing either, to relieve his prefent necelTities. And
this both Grotius" and PufFendorf p, together with many other

of the foreign jurifts, hold in the affirmative
-, maintaining by

many ingenious, humane, and plaufible reafons, that in fuch

cafes the community of goods by a kind of tacit conceffion of

fociety is revived. And fome even of our own lawyers have

held the fame'' ; though it feems to be an unwarranted dodrine,

borrowed from the notions of fome civilians : at leaft it is now

antiquated, the law of England admitting no fuch excufe at

prefent '. And this it's dodrine is agreeable not only to the

fentimcnts of many of the wifeft antients, particularly Cicero ',

who holds that **Juum cuique hicommodum ferendujn ejly potius
**
quam de alterius commodis detrahendum ;" but alfo to the Jewifh

law, as certified by king Solomon himfelf '

:
** if a thief fteal to

•*
fatisfy his foul when he is hungry, he fhall reilore fevenfold,

•
1 Hal. P. C. 53. '1 Hal. P. C. 54.

• de jure b. iff p. L 2. r. 2. • de off. I. 3. c. 5.
• L. of Nat. and N. 1. 2. c. 6. i Prov. vi. 30.
s Briton, c. 10. Mirr. c. 4. §. 16.

'' and
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** and fliall give all the fubftance of his ht)ufc :" which was the

ordinary punilhmcnt for theft in that kingdom. And this is

founded upon the highefl: reafon : for men's properties would

be under a ftrange infecurity, if liable to be invaded according
to the wants of others j of which wants no man can pofhbly
be an adequate judge, but the party himfelf who pleads them.

In this country efpecially, there would be a peculiar impro-

priety in admitting fo dubious an excufc : for by our laws fuch

fufficient provifion is made for the poor by the power of the

civil magiftrate, that it is impoffible that the moft needy ftranger

fhould ever be reduced to the neceffity of thieving to fupport
nature. This cafe of a Granger is, by the way, the ftrongeft

inflance put by baron Puffendorf, and whereon he builds his

principal arguments : which, however they may hold upon the

continent, where the parfimonious induftry of the natives orders

every one to work or flarve, yet muil lofe all their weight and

efficacy in England, where charity is reduced to a fyftem, and

interwoven in our very conftitution. Therefore our laws ought

by no means to be taxed with being unmerciful, for denying
this privilege to the neceffitous ; efpecially when we conlider,

that the king, on the reprefentation of his minifters of juftice,

hath a power to foften the law, and to extend mercy in cafes of

peculiar hardfhip. An advantage which is wanting in many
ftates, particularly thofe which are democratical : and thefe

have in it's flead introduced and adopted, in the body of the law

itfelf, a multitude of circumftances tending to alleviate it's ri-

gour. But the founders of our conftitution thought it better to

veft in the crown the power of pardoning particular objedts of

compaffion, than to countenance and eftabliili theft by one ge-
neral undiflinguifhing law.

VII. In the fcveral cafes before-mentioned, the incapacity of

committing crimes arifes from a deficiency of the will. To thefe

we may add one more, in which the law fuppofes an incapacity
of doing wrong from the excellence and perfedion of the per-

fon ;
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fon ; which extend as well to the will as to the other qualities

of his mind. I mean the cafe of the king : who, by virtue of

his royal prerogative, is not under the coercive power of the

law "
j which will not fuppofe him capable of committing a

folly, much lefs a crime. We are therefore, out of reverence

and decency, to forbear any idle enquiries, of what would be

the confequence if the king were to adt thus and thus : lince

the law deems fo highly of his wifdom and virtue, as not even

to prefume it poffible for him to do any thing inconfiftent with

his ftation and dignity ; and therefore has made no provifion to

remedy fuch a grievance. But of this fufficient was faid in a

former volume ^, to which I mufl refer the reader.

"
I Hal. P. C. 44.

* Book I. ch. 7. pag. 244.
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Chapter the third.

Oi PRINCIPALS AND ACCESSORIES.

II'
having been fliewn in the preceding chapter what perfou'^^

arc, or arc not, upon account of their luuation and circuni-

ilances, capable of committing crimes, we are next t(^ fnakc a

few remarks on the different degrees of guilt among pcrfons
that are capable of offending; viz. as principaly and as acccj/hry .

I. A MAN may be principal in an offence in two degree.-".

A principal, in the tirll degree, is he that is the ad:or, or abfo-

lute perpetrator of the crime
-, and, in the fecond degree, he

wlio is prefent, aiding, and abetting the fad: to be done '.

V\'hich
prc'f(?ice need not always be an a(5lual immediate {land-

ing by, within fight or hearing of the fad; j but there may be

aho a conftrudive prefence, as when one commits a robbery or

murder, and another keeps watch or guard at fome convenient

dillance ''. And this rule hath alfo other exceptions : for, in

cafe of murder by poifoning, a man may be a principal felon,

by preparing and laying the poifon, or giving it to another (who
is ignorant of it's poifonous quality') for that purpofe j and yet
not adminiiler it himfelf, nor be prefent when the very deed of

poifoning is committed". And the fame reafoning will hold,

»
I Hal. P. C. 6i,-.

= Uid. 349.
"

I'oitcr. ',5c.
-'

3
Inrt. 13.9,
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with regard to other murders committed in the ablcnce of the

murderer, by means which he had prepared before-hand, and

which probably could not fail of their mifchievous effect. As

by laying a trap or pitfall for another, whereby he is killed ;

letting out a wild beaft, with an intent to do mifchief, or ex-

citing a madnian to commit murder, fo tjiat death thereupon
enfues ; in every of thefe cafes the party offending is guilty of

murder as a principal, in the firft degree. For he cannot be

called an accelTory, that neceifarily pre-fuppoling a principal ;

and the poifon, the pitfall, the beaft, or the madman cannot

be held principals, being only the inltruments of death. As
therefore he muft be certainly guilty, either as principal or ac-

ceflbry, and cannot be fo as acceffory, it follows tha: he muft

be guilty as principal : and if principal, then in the firft de-

gree ; for there is no other criminal, much lefs a fuperior in

the guilt, whom he could aid, abet, or affift '.

11. An acceffory is he who is not the chief ador in the of-

fence, nor prefent at it's performance, but is fomeway concerned

therein, either before or after the fa£t committed. In confider-

ing the nature of which degree of guilt, we will, firft, examine,
what offences admit of acceffofies, and what not : fecondly,
who may be an acceffory before the fadt : thirdly, who may be

an acceffory after it : and, laflly, how accefforics, confidered

merely as fuch, and diflindt from principals, are to be treated.

I. And, firfl, as to what offences admit of accefforics, and

what not. In high treafon there are no accefforics, but all are

principals : the fame ad:s, that make a man acceffory in felony,

making him a principal in high treafon, upon accourrt of the

heinoufncfs of the crimed Befides it is to be confidered, that

the bare intent to commit treafon is many times acflual treafon ;

as imagining the death of the king, or confpiring to take away
his crown. And, as no one can advife and abet fuch a crime

without an intention to have it done, there can be no accefforics

«
I Hal. P. C. 617. 2Hawk. P. C. 315. 'slnft-is?. i Hal. P. C. 613.

E 2 before
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before the facl ; lince the very advice and abetment amount to

principal trcalon. But this will not hold in the inferior fpecies

of high treafon, which do not amount to the legal idea of com-

paring the death of the king, queen, or prince. For in thofe

no advice to commit them, unlefs the thing be actually per-

formed, will make a man a principal traitor^. In petit treafon,

murder, and felonies of all kinds, there may be acceffories :

except only in thofe offences, which by judgment of law arc

fudden and unpremeditated, as manflaughter and the like ;

which therefore cannot have any acceffories before the fad: ''.

But in petit larciny, or minute thefts, and all other crimes un-

der the degree of felony, there are no acceffories ; but all per-
fons concerned therein, if guilty at all, are principals': the

fame rule holding with regard to the highefl and loweft offences ;

though upon different reafons. In treafon all are principals,

propter odium deli^i
-,

in trefpafs all are principals, becaufe the

law, quae de minimis non curaty does not defcend to diflinguifh

the different fhades of guilt in petty mifdemefnors. It is a

maxim, that acceffbrius J'equitur naturam Jui principalis^ : and

therefore an acceffory cannot be guilty of a higher crime than

his principal ; being only punifhed, as a partaker of his guilt.

So that if a fervant inftigates a flranger to kill his mafler, this

being murder in the flranger as principal, of courfe the fervant

is acceffory only to the crime of murder; though, had he been

prefent and aflifling, he would have been guilty as principal of

petty treafon, and the flranger of murder'.

2. As to the fecond point, who may be an acceffory before

the fadt ; fir Matthew Hale *"
defines him to be one, who being

abfent at the time of the crime committed, doth yet procure,

counlel, or command another to commit a crime. Herein ab-

fence is neceffary to make him an acceffory ; for if fuch procu-

rer, or the like, be prefent, he is guilty of the crime as prin-

* F.)ftt,T. 34?.
^

3 Inft. 139.
*

I Ilal. P. C. 615.
' 2 FT;mk. P. C. 315.

'y^W.613.
"

1 Hal. P. C. 615, 616.
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cipal. If A then advifes B to kill another, and B does it in the

abfcnce of A, now B is principal, and A is accefTory in the

murder. And this holds, even though the party killed be not

/« rerum natura at the time of the advice given. As if A, the

reputed father, advifes B the mother of a baflard child, unborn,

to flrangle it when born, and fhe does fo ; A is accefTory to this

murder". And it is alfo fettled % that w^hoever procureth a fe-

lony to be committed, though it be by the intervention of a

third perfon, is an accelTory before the facSt. It is likevvife a

rule-, that he who in any wife commands or counfels another to

commit an unlawful adl, is accelTory to all that enfues upon
that unlawful a(5t j but is not accellbry to any acft dilHn(5l from

the other. As if A commands B to beat C, and B beats him
fo that he dies y B is guilty of murder as principal, and A as

accelTory. But if A commands B to burn C's houfe ; and he,

in fo doing, commits a robbery ; now A, though accelTory to

the burning, is not accelTory to the robbery, for that is a thing
of a diftind: and unconfequential nature ^. But if the felony
committed be the fame in fubftance with that which is com-

manded, and only varying in fome circumllantial matters ; a!>

if, upon a command to poifon Titius, he is llabbed or Ihot,

that he dies ; the commander is ftill accelTory to the murder,
for the fubftance of the thing commanded was the death of

Titius, and the manner of it's execution is a mere collateral

circumftance ''.

3. An accelTory after the fad: may be, where a perfon,

knowing a felony to have been committed, receives, relieves,

comforts, or alTifts the felon ^ Therefore, to make an accelTory
ex poji fa5lOi it is in the firft place requilite that he knows of

the felony committed '. In the next place, he muft receive, re-

lieve, comfort, or allift him. And, generally, any alTiftance

whatever given to a felon, to hinder his being apprehended,

"Dyer. 186. ^ 2 Hawk. P. C. 3 16.
• Fofter. 125.

^
I Hal. P. C. 618.

» 1 Hal. P. 0,617.
• 2 Hawk. P. C. 319.

tried.
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tried, or fuftering puni(hm.ent, makes the afliHor an accellbry.

As furniflung him with a horfe to efcape his purfuers, money
or victuals to fupport him, a houfe or other ihelter to conceal

him, or open force and violence to refcue or prQted; him ^ So

likewife to convey inftruments to a felon to enable him to break

^aol, or to bribe the gaoler to let him efcape, makes a man an

aceelTory to the felony. But to relieve a felon in gaol with

clothes or other neceffaries, is no offence : for the crime im-

putable to this fpecies of acceffory is the hindrance of public

juftice, by afiifling the felon to efcape the vengeance of the law ".

To buy or receive ftolen goods, knowing them to be ftolen,

falls under none of thefe defcriptions : it was therefore at com-

mon law, a mere mifdemefnor, and made not the receiver ac-

ceflbry to the theft, becaufe he received the goods only, and

not the felon^ : but now by the ftatutes 5 Ann. c. 31. and

4 Geo. I. c. II. all fuch receivers are made acceffories, and may
be tranfported for fourteen years. In France this is puniflied

with death ; and the Gothic conftitutions dillinguilhed alfo

thr«e forts of thieves,
'* unum qui confilium daret, alterum qui

** cojitreBarety tcrtium qui receptaret ct occukret; pari poenaeJin-
"
gulos obnoxios'^.

The felony mufl be complete at the time of the ailiflance

given J elfe it makes not the afliftant an acceffory. As if one

wounds another mortally, and after the wound given, but be-

fore death enfues, a perfon aflifts or receives the delinquent :

this does not make him acceffory to the homicide, for till death

enfues there is no felony committed y. But fo flridt is the law

where a felony is actually complete, in order to do effed:ual

juftice, that the neareft relations are not fuffered to aid or re-

ceive one another. If the parent affifts his child, or the child

his parent, if the brother receives his brother, the mafter his

fervant, or the fervant his mafter, or even if the huft^nd relievea

« 2 Hawk. p. C. 317, 318.
"

I Hal. P. C. 620,621.
*

I Hal. P. C. 620.

* Stiernhook de jure Goth. /. 3. r. 5.

y 2 Hawk. P. C. 320,

his
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his wife, who have any of them committed a felony, the receivers

become ucceflbries ex foji fadfo^ . But a feme covert cannot be-

come an accelTory by the receipt and concealment of her hufband ;

for flie is prefumed to ad under his coercion, and therefore (lie

is not bound, neither ought tlie, to difcover her lord '.

4. Th e laft point of enquiry is, how acceiTories are to hz

treated, confidered diftindt from principals. And the general

rule of the antient law (borrowed from the Gothic conftituticns'')

is this, that acceiTories fliall fuffer the fame puinlliment a<?

their principals : if one be liable to death, the otht:r is ulfo

liable^ : as, by the laws of Athens, delinquents and their abet- .

tors were to receive the fame punirhmenf*. Why then, it may
be afked, are fuch elaborate diiHn(5tions made between acceiTo-

ries and principals, if both are to fuffer the fame punifhment ?

For thefe reafons. i. To diiHnguifli the nature and denomina-

tion of crimes, that the accufed may know how to defend him-

fe If when indided : the commilTion of an adual robberv being

quite a different accufation, from that of harbouring tlic ^ob^L^'-.

2. Becauie, though by the antient comnion la^v the rule h a:?

before laid do^vn, that both fhall be punilhed alike, vet :iovv by
the flatutcs relating to the benefit of clergy a dilVmction is

made between them : acceiTories after the fa6t being itill al-

lowed the benefit of clergy in all cafes; which is denied to the

principals, and acceflbrics before the fad", in many cak^ ; as iji

petit treafon, murder, robbery, and wilful burning ^ And per-

haps if a diftindion were conflantly to be made between the

punilliment of principals and accefibries, even hcfore the tiS,^ the

latter to be treated with a little lefs feverity than tb.c fornicr, it

might prevent the perpetration of many cri.nes, bv incrcalii^^-

the difficulty of finding a
j

erfon to execute the deed itfelf; as

his danger would be greater tb.m that of his accompliccv, iv

^ ? fn!' !C^. ^ILivvk. P. C 3-0.
'

tI;;;!. l^^

»
i F^.; p. C . C'^i .

 

i'-':;. An:!c, ••. i , .. . :,.

f^ ^;v Stkrn!;.:vk. j.;."/.

•

1 H.:i 1'. L. :'; ;
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reafori of the difference of his punifhment*. 3. Becaufe for-

merly no man could be tried as acceffory, till after the principal

was convicted, or at leaft at the fame time with him : though
that law is now much altered, as will be fhewn more fully in it's

proper place. 4. Becaufe, though a man be indid:ed as acceffory

and acquitted, he may afterwards be indicated as principal -,
for

an acquittal of receiving or counfelling a felon is no acquittal

of the felony itfelf : but it is matter of fome doubt, whether, if

a man be acquitted as principal, he can be afterwards indidled

as acceffory 6ejbre the fa(5l ; lincc thofe offences are frequently

very near allied, and therefore an acquittal of the guilt of one

may be an acquittal of the other alfo ^. But it is clearly held,

that one acquitted as principal may be indicted as an acceffory

after the fa<5l ; fince that is always an offence of a different

fpecies of guilt, principally tending to evade the public juftice,

and is fubfequent in it's commencement to the other. Upon
thefe reafons the diflin(ftion of principal and acceffory will appear
to be highly neceflary ; though the punifhment is flill much the

fame with regard to principals, and fuch acceffories as offend

a priori.

'^Beccar. c. 37.
r

1 Hal. P. C. 625,626. 2 Hawk. P. C. 3 75.

Foftcr. 361.
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Chapter the fourth.

Of offences against GOD and RELIGION.

IN
the prefent chapter we are to enter upon the detail of the

feveral fpecics of crimes and mifdemefnors, with the puniih-
ment annexed to each by the laws of England. It was ob-

ferved, in the beginning of this book % that crimes and mif-

demefnors arc a breach and violation of the public rights and

duties, owing to the whole community, confidered as a com-

munity, in it's focial aggregate capacity. And in the very en-

trance of thefe commentaries'" it was (hewn, that human laws

can have no concern with any but focial and relative duties ;

being intended only to regulate the conduct of man, coniidered

under various relations, as a member of civil fociety. All crimes

ought therefore to be eftimated merely according to the mif-

chiefs which they produce in civil fociety
""

: and, of confe-

quence, private vices, or the breach of mere abfolute duties,

which man is bound to perform confidered only as an indivi-

dual, are not, cannot be, the obje(ft of any municipal law ; any
farther than as by their evil example, or other pernicious effects,

they may prejudice the community, and thereby become a fpe-
cies of public crimes. Thus the vice of drunkennefs, if com-
mitted privately and alone, is beyond the knowlege and of courfe

beyond the reach of human tribunals : but if committed pub-

licly, in the face of the \\x)rld, it's evil example makes it liable

^ Sec pag. 5.
c Bcccar. th. S.

" Sec Vol. r.
pjp;. 123, 12+.

Vol. IV.
^

F to
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to temporal cenfures. The vice of lying, which confifls (ab-

ftraiSedly taken )
in a criminal violation of truth, and therefore

in any fhape is derogatory from found morality, is not however

taken notice of by our law, unlefs it carries with it fome public

inconvenience, as fpreading falfe news ; or fome focial injury,

as llander arid malicious profecution, for which a private recom-

pence is given. And yet drunkennefs and lying are in foro con^

fcientiae as thoroughly criminal when they are not, as when they

are, attended with public inconvenience. The only difference

is, that both public and private vices are fubjec^ to the ven-

geance of eternal juflice; and public vices are befides liable to

the temporal punifliments of human tribunals.

O N the other hand, there are fome mifdemcfnors, which are

puniihed by the municipal law, that are in themfelves nothing
criminal, but are made fo by the pofitive conftitutions of the

flate for public convenience. Such as poaching, exportation of

wool, and the like. Thefc arc naturally no offences at all;

but their whole criminality confiH-s in their difobcdiencc to

the fupreme power, which has an undoubted right for the well-

being and peace of the community to make fome things un-

lawful, which were in themfclves indifferent. Upon the whole

therefore, though part of the ottences to he enumerated in the

following Iheets are offences againft the revealed law of God,,

others againft the law of nature, and fome arc offences, againft

neither -, yet in a treatife of mnnicipal law we muft confider

them all as deriving their particular guilty Here puniihable» from

the law of man.

Having premifed this caution, I ftiall next proceed to

diftribute the feveral offences, which are either diredly or by

confequencc injurious to civil fociety, and therefore punifhable

by the laws of England, under the following general heads :

firft, thofe which are more immediately injurious to God and

his holy religion ; fecondly, fuqh as violate and tranfgrefs the

law of nations ; thirdly, fuch as more efpecially affcd the fove-

rcign
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reign executive power of the ftate, or the king and his govern-
ment ; fourthly, fuch as more directly infringe the rights of the

public or common wealth ; and, laflly, fuch as derogate from

thofe rights and duties, which are owing to particular indivi-

duals, and in the prefervation and vindication of which the com-

munity is deeply interefted.

Fi RST then, of fuch crimes and mifdemefnors, as more im-

mediately offend Almighty God, by openly tranfgrcffing the pre-

cepts of religion either natural or revealed ; and mediately, by
their bad example and confequence, the law of focicty alfo ;

which conftitutes that guilt in the adtion, which human tribu-

nals are to cenfure.

I. Of this fpecies the firft is that of apojlacy, or a total re-

nunciation of chriflianity, by embracing either a falfe religion,

or no religion at all. This offence can only take place in fuch

as have once profeffed the true religion. The perverfion of a

chriftian to judaifm, paganifm, or other falfe religion, was

puniflied by the emperors Conflantius and Julian with confifca-

tion of goods
^

; to which the emperors Theodofms and Valen-

nian added capital punifhment, in cafe the apoftate endeavoured

to pervert others to the fame iniquity^. A punifhment too fe-

vere for any temporal laws to inflidt : and yet the zeal of our

anceflors imported it into this country ; for we find by Bra(flon ^,

that in his time apofbates were to be burnt to death. Doubtlefs

the prefervation of chriflianity, as a national religion, is, ab-

ftradled from it's own intrinfic truth, of the utmoft confequence
to the civil flate : which a fmgle inflance will fufhcicntly de-

monflrate. The belief of a future flate of rewards and punifh-

ments, the entertaining jufl:
ideas of the moral attributes of the

fupreme being, and a firm perfuafion that he fuperin tends and

will finally compenfate every adtion in human life
(
all which

are clearly revealed in the do(5trines, and forcibly inculcated by
the precepts, of our faviour Chrifl

)
thefe are the grand founda-

• Co^. 1.7. I. W. 3. r. 9.
* Uid. 6. F 2 tion
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tion of all judicial oaths
-,
which call God to witnefs the truth

of thofe fa<5ts, which perhaps may be only known to him and

the party attefting : all moral evidence therefore, all confidence

in human veracity, muft be weakened by irreligion, and over-

thrown by infidelity. Wherefore all afifronts to chriftianity, or

endeavours to depreciate it's efficacy, are highly deferving of

human puniihment. But yet the lofs of life is a heavier penalty
than the offence, taken in a civil light, defcrves : and, taken

in a fpiritual light, our laws have no jurifdidtion over it. This

puniihment therefore has long ago become obfokte ; and the

offence of apoftacy was for a long time the objecft only of the

ecclefiaflical courts, which corredted the offender pro falute
animae. But about the clofe of the lafl century, the civil liber-

ties to which we were then reflored being ufed as a cloke of

malicioufnefs, and the mofl horrid doctrines fubvcrfive of all

religion being publicly avowed both in difcourfe and writings,
it was found necelTary again for the civil power to interpofe, by
not admitting thofe mifcreants ^ to the privileges of fociety,

who maintained fuch principles as deflroyed all moral obliga-
tion. To this end it was enadled by ftatute 9 & loW. III. c.32.
that if any perfon educated in, or having made profeflion of,

the chriftiaji religion, fhall by writing, printing, teaching, or

advifed fpeaking, deny the chriflian religion to be true, or the

holy fcriptures to be of divine authority, he fhall upon the firft

offence be rendered incapable to hold any office or place of truft ;

and, for the fecond, be rendered incapable of bringing any ac-

tion, being guardian, executor, legatee, or purchafer of lands,

and fhall fuffcr three years imprifonment without bail. To give

room however for repentance ; if, within four months after the

firfl conviction, the delinquent will in open court publicly re-

nounce his error, he is difcharged for that once from all difa-

bilities.

II. A SECOND ofifence Is that of herejy ; which confifls not

in a total denial of chriftianity, but of fome of it's effential

8
Me/crcyantz in our anticnc law-books is the nam* of unbelievers.

dodrincs,
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do(ftrines , publicly and obftinately avowed ; being defined ,

**JenUntia rerum divinarum humano fenfu excogitataj palam doSla,
** et pertinaciter defenfa^y And here it muft alfo be acknowleged
that particular modes of belief or unbelief, not tending to over-

turn chriftianity itfelf, or to fap the foundations of morality,
are by no means the objed: of coercion by the civil magiftrate.

What dodlrines (hall therefore be adjudged herefy, was left by
our old conftitution to the determination of the ecclefiaftical

judge ; who had herein a moft arbitrary latitude allowed him.

For the general definition of an heretic given by Lyndewode', ex-

tends to the fmallefl: deviations from the do<ftrines of holy church:
** baereticm ejl qui dubitat dejide cathoika^ et qui negligitfervare ea^

*'
quae Romana ecclejia Jiatuit, feu fervare decreverat." Or, as the

ftatute 2 Hen. IV. c. 15. exprefles it in Englifli,
** teachers of

** erroneotis opinions, contrary to the faith and bleiTed determi-
** nations of the holy church." Very contrary this to the ufage

of the firft general councils, which defined all heretical do(flrines

with the utmofl precifion and exa(5tnefs. And what ought to

have alleviated the punifhment, the uncertainty of the crime,

feems to have enhanced it in thofe days of blind zeal and pious

cruelty. It is true, that the fancflimoniou? hypocrify of the

canonifts went at firft no farther than enjoining penance, ex-

communication, and ecclefiaftical deprivation, for herefy; though
afterwards they proceeded boldly to imprifonment by the ordi-

nary, and confifcation of goods in pios ufus. But in the mean

time they had prevailed upon the weaknefs of bigotted princes

to make the civil power fubfervient to their purpofes, by making

herefy not only a temporal, but even a capital offence : the

Romifh ecclefiaftics determining, without appeal, whatever they

pleafed to be herefy, and fliifting ofif to the fecular arm the

odium and drudgery of executions ; with which they themfelves

were too tender and delicate to intermeddle. Nay they pre-

tended to intercede and pray, on behalf of the convicted heretic,

ut citra mortis pericuium fcntciitia circa eu?n modcrctur
^

: well

*
I Hal. P. C. 384.

"
Decret.-:. I. 5. .'. 4c. c. i-; .

'

cap. de hmrctU /.' .

knowing
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knowing at the fame time that they were delivering the unhappy
vidtim to certain death. Hence the capital punilhments inflided

on the antient Donatifts and Manichaeans by the emperors
Theodofius and Juftinian

'

: hence alio the conftitution of the

emperor Frederic mentioned by Lyndewode *", adjudging all

perfons without diftin<5tion to be burnt with fire, who were con-

victed of herefy by the ecclefiaftical judge. The fame emperor,
in another conftitution ", ordained that if any temporal lord,

when admonifhed by the church, fliould negledl to clear his

territories of heretics within a year, it fhould be lawful for good
catholics to feife and occupy the lands, and utterly to extermi-

nate the heretical poffellbrs. And upon this foundation was

built that arbitrary power, fo long claimed and fo fatally ex-

erted by the pope, of difpofmg even of the kingdoms of re-

fractory princes to more dutiful fons of the church. The im-

mediate event of this conftitution was fomething fingular, and

may ferve to illuftrate at once the gratitude of the holy fee, and

the juft punifhment of the royal bigot : for upon the authority
of this very conftitution, the pope afterwards expelled this very

emperor Frederic from his kingdom of Sicily, and gave it to

'Charles of Anjou°.

Christianity being thus deformed by the daemon of per-
fecution upon the continent, wc cannot expert that our own ifland

fhould be entirely free from the fame fcourge. And therefore we
find among our antient precedents

^ a writ de hacrctico comburcndo,

which is thought by fome to be as antient as the common law

itfelf. However it appears from thence, that the conviction of

herefy by the common law was not in any petty ecclefiaftical

court, but before the archbiftiop himfelf in a provincial fynod ;

and that the deUnquent was delivered over to the king to do as

he ftiould pleafe with him : fo that the crown had a control

over the fpiritual power, and might pardon the convidt: by ifluing

' Cod. I. I. //.'. 5.
• 15iilJus /// Cu.i. 1.5.4.

'^
c. tie hatreticis, r F. N. B. 269.

" CoJ. 1.5.4.
no
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aoprocefs againft him ; the writ de haeretico comhurendo being
not a writ of courfc, hut ifluing only by the fpecial direction

of the king in council •*.

B u T in the reign of Henry the fourth, when the eyes of

the chriftian world began to open, and thfc feeds of the protef-

tant religion (though under the opprobrious name of loUardy '')

took root in this kingdom ; the clergy, taking advantage from

the king's dubious title to demand an increafe of their own

power, obtained an adt of parliament', which fharpcned the

edge of pcrfecution to it'a utmoft keennefs. For, by that fta-

tutc, the diocefan alone, without the intervention of a fynod,

might convidt of heretical tenets ; and unkfs the convift abju-
red his opinions, or if after abjuration he relapfed, the fheriff

was bound ex
officio,

if required by the bifhop, to commit the

unhappy victim to the flames, without waiting for the confcnt

of the crown. By the ftatute 2 Hen. V. c. 7. loUardy was alfo

mtade a temporal offence, and indidbable . in the king's courts ;

which did not thereby gain an excluflve, but only a concurrent

juriididiion with the biihop's confiilory.

Afterwards, when the final reformation of religion began X.o

advance, the power of the ccclefiaflics was fomcwhat moderated :

for though what herefy w, was not then precifcly defined, yet
we are toW in fome points what it is not: the ftatutc 25 HeivVIII.
e. 14. declaring, that offences againft the fee of Rome are not

herefy ; and the ordinary being thereby retrained from proceed-

ing in any cafe upon mere fufpicion ; that is, unlefs the party be

accufed by two credible witneffes, or an indidment of herefy be

firft previoully found in the kingls courts of common law. And

yet the fpirit of pcrfecution was not then abated, but only di-

verted into a lay chanel. For in fix years afterwards, by flatute

31 Hen.VHI. c- 14* the bloody law of the fix articles was made,
which eflabliflicd the fijc moft contefted points of popery, tran-

< I Hal. P. C. 395. xiii. 30.) but from one Walter Lolhard, a
' So called not from Miutrtr or tares, German reformer. Mod. Un. Hift.xxvi.i3^

(which was afterwards dcvifcd, in order to Spelm. Glojf. 371.

jullify the burning of them from Matth. » iHcn.IV. c. 15. fub—



4^ Public Book IV.

kibflantlation, communion in one kind, the celibacy of the

clergy, monalHc vows, the facrifice of the mafs, and auricular

confcflion ; which points were " determined and refolved by the
<* moft godly lUidy, pain, and travail of his majefty : for which
**his moft humble and obedient fubjedls, the lords Jpiritual and
**
temporal and the commons, in parliament aflembled, did not

'*
only render and give unto his highnefs their moft high and

"
hearty thanks," but did alfo ena(ft and declare all oppugners of

the firll: to be heretics, and to be burnt with fire ; and of the

five lail: to be felons, and to fufFer death. The fame ftatute ef-

tablifhed a new and mixed jurifdidion of clergy and laity for

the trial and conviction of heretics ; the reigning prince being
then equally intent on deftroying the fupremacy of the bishops
of Rome, and eftablifhing all other their corruptions of the

chriftian religion.

I SHALL not perplex this detail with the various repeals and

revivals of thefe fanguinary laws in the two fucceeding reigns ;

byt (hall proceed direClly to the reign of queen Elizabeth j when
the reformation was finally eftabliflied with temper and decency,
unfullied with party rancour, or perfonal caprice and refentment.

By^ftatute i Eliz. c. i. all former ftatutes relating to herefy are

repealed, which leaves the jurifdi6tion of herefy as it flood at com-
mon law ; vix. as to the inflidlion of common cenfures, in the ec-

clefiaftical courts; and, in cafe of burning the heretic, in the pro-
vincial fynod only '. Sir Matthew Hale is indeed of a different

opinion, and holds that fuch power refided in the diocefan alfo;

though he agrees, that in cither cafe the writ de hacrctico comburendo

was not demandable of common right, but grantable or otherwifc

merely at the king's difcretion ". But the principal point ik)w

gained, was, that by this ftatute a boundary is for the firft time

fet to what fhall be accounted herefy ; nothing for the future

being to be fo determined, but only fuch tenets, which have

been heretofore fo declared, i. By the words of the canonical

fcriptures i 2. By the firll: four general councils, or fuch others

'

5 Rep. 23. 12 Rep. 56 qz. ^1 Hal. P. C, 405.

as
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as have only ufed the words of the holy fcrlptures ; or, 3. Which
fhall hereafter be fo declared by the parliament, with the aflent

of the clergy in convocation. Thus was herefy reduced to a

greater certainty than before j though it might not have been

the worfe to have defined it in terms ftill tpore precife and par-
ticular : as a man continued flill liable to be burnt, for what

perhaps he did not underftand to be herefy, till the ecclefiaftical

judge fo interpreted the words of the canonical fcriptures.

Fo R the writ de haeretico comburendo remained flill in force j

and we have inftances of it's being put in execution upon two

anabaptifts in the feventeenth of Elizabeth, and two Arians in

the ninth of James the firft. But it was totally abolifhed, and

herefy again fubjc6ted only to ecclefiaftical correcflion, pro J'ahite

animae, by virtue of the ftatute 29 Car. II. c. 9. For in one

and the fame reign, our lands were delivered from the flavery of

military tenures j our bodies from arbitrary imprifonment by the

habeas corpus acfl ; and our minds from the tyranny of fuperfti-

tious bigotry, by demolifhing this laft badge of perfecution in

the Englifh law.

In what I have now faid I would not be underftood to dero-

gate from the juft rights of the national church, or to favour a

loofe latitude of propagating any crude undigefted fentiments in

religious matters. Of propagating, I fay ; for the bare enter-

taining them, without an endeavour to difFufe them, feems

hardly cognizable by any human authority. I only mean to il-

luftrate the excellence of out prefent eftabliftiment, by looking
back to former times. Every thing is now as it fhould be ; un-

Icfs perhaps that herefy ought to be more ftri(ftly defined, and

no profecution permitted, even in the ecclefiaftical courts, till

the tenets in queftion are by proper authority previoufly declared

to he heretical. Under thefe reftridtions, it feems necefTary for

the fupport of the national religion, that the officers of the

church fhould have power to cenfure heretics, but not to exter-

minate or deftroy them. It has alfo been thought proper for the

Vol. IV. G civil
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civil magiftrate again to interpofe, with regard to one fpecies of

herefy, very prevalent in modern times : for by ftatute 9 & i o

W. III. c. 32. if any perfon educated in the chriftian religion,

or profefling the fame, Lhall by writing, printing, teaching, or

advifed fpeaking, deny any one of the perfons in the holy tri-

nity to be God, or maintain that there are more Gods than one,

he fhall undergo the fame penalties and incapacities, which were

juft now mentioned to be infli(fted on apoftacy by the fame fta-

tute. And thus much for the crime of herefy.

III. Another fpecies of offences againft religion are thofe

which affect the ejiablijhed church. And thefe are either poli*

tivc, or negative. Politive, as by reviling it's ordinances : or

negative, by non-conformity to it's worihip. Of both of thefc

in their order,

I . And, firfl, of the offence of reviling the ordinances of

the church. This is a crime of a much groffer nature than the

other of mere non-conformity : fince it carries with it the ut-

mofl indecency, arrogance, and ingratitude ; indecency, by fet-

ting up private judgment in oppofition to public j arrogance, by

treating with contempt and rudenefs what has at leaft a better

chance to be right, than the lingular notions of any particular

man \ and ingratitude, by denying that indulgence and liberty

of confcience to the members of the national church, which

the retainers to every petty conventicle enjoy. However it is

provided by ftatutes i Edw. VI. c. i. and i Eliz. c. i. that

whoever reviles the facrament of the lord's fupper fliall be punifhed

by fine and imprifonment : and by the ftatute i Eliz. c. 2. if

any minijier fhall fpeak any thing in derogation of the book of

common prayer, he fhall be imprifoned fix months, and forfeit

a year's value of his benefice 5 and for the fccond offence he fhall

be deprived. And li any perfon whatfoever fhall in plays, fongs,

or other open words, fpeak any thing in derogation, depraving,
or defpifmg of the faid book, he fhall forfeit for the firft offence

an hundred marks ; for the fecond four hundred ; and for the

third
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third fliall forfeit all his goods and chattels, and fuffer imprifon-
ment for life. Thefe penalties were framed in the infancy of our

prefent eftablifhment ; when the difciples of Rome and of Ge-

neva united in inveighing with the utmoft bitternefs againft the

Englilh liturgy ; and the terror of thefe laws (for they feldom,

if ever, were fully executed
) proved a principal means, under

providence, of preferving the purity as well as decency of our

national worfhip. Nor can their continuance to this time be

thought too fevere and intolerant ; when wc confider, that they
are levelled at an offence, to which men cannot now be prompted

by any laudable motive ; not even by a miftaken zeal for refor-

mation : fmce from pohtical reafons, fufficiently hinted at in a

former volume % it would now be extremely unadvifable to

make any alterations in the fervice of the church ; unlefs it

could be (hewn that fome manifeft impiety or fliocking abfurdity

would follow from continuing it in it's prefent formT And
therefore the virulent declamations of peevifli or opinionated men
on topics fo often refuted, and of which the preface to the liturgy

is itfelf a perpetual refutation, can be calculated for no other

purpofe, than merely to diflurb the confciences, and poifon the

minds of the people.

2. NoN-coNFORMiTy to the worfhip of the church is the

other, or negative branch of this offence. And for this there is

much more to be pleaded than for the former ; being a matter of

private confcience, to the fcruples of which our prefent laws have

(hewn a very juft and chriftian indulgence. For undoubtedly all

perfecution and opprefHon of weak confciences, on the fcore of

religious perfuafions, are highly unjuftifiablc upon every principle

of natural reafon, civil liberty, or found religion. But care mufl

be taken not to carry this indulgence into fuch extremes, as may

endanger the national church : there is always a difference to be

made between toleration and eflablifliment.

NoN-coNFORMisi s are of two forts : firfl:, fuch as abfent

themfelves from the divine worlhip in the ellablifhed church,
^ Vol. I. r?-g- 9^-

G 2 through
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through total irreligion, and attend the fervicc of no other per-
fuafion. Thefe by the ftatutes of i EHz. c. 2. 23 Eliz. c. i. and

3 Jac. I. c. 4. forfeit one (hilHng to the poor every lord's day

they fo abfent themfelves, and 20 /. to the king if they continue

fuch default for a month together. And if they keep any in-

mate, thus irreligioufly difpofed, in their houfes, they forfeit

10/. per month.

Th e fecond fpecies of non-conformifls are thofe who offend

through a miilaken or perverfc zeal. Such were efteemed by our

laws, enad:ed fince the time of the reformation, to be papifts

and proteftant diffenters : both of which were fuppofed to be

equally fchifmatics in departing from the national church ; with

this difference, that the papifts divide from us upon material,

though erroneous, reafons ; but many of the diffenters upon
matters of indifference, or, in other words, upon no reafon at

all. However the laws againft the former are much more fevere

than againft the latter ; the principles of the papifts being de-

fervedly looked upon to be fubverfive of the civil government,
but not thofe of the proteftant diffenters. As to the papifts,

their tenets are undoubtedly calculated for the introdudtion of all

llavery, both civil and religious : but it may with juftice be

queftioned, whether the fpirit, the dodtrines^ and the pradice
of the fedtaries are better calculated to make men good fubjedls.

One thing is obvious to obferve, that thefe have once within the

compafs of the laft century, effedted the ruin of our church and

monarchy ; which the papifts have attempted indeed, but have

never yet been able to execute. Yet certainly our anceftors were

miftaken in their plans of compulfion and intolerance. The fin

of fchifm, as fuch, is by no means the object of temporal co*

ercion and punifliment. If through wcaknefs of intelle(5t,. through
mifdired:ed piety, through perverfenefs and acerbity of temper,
or (which is often the cafe) through a profpe6l of fecular advan-

tage in herding with a party, men quarrel with the ecclefiaftical

eftabliftimcnt, the civil magiftrate has nothing to do with it ;

unlefs their tenets and practice are fuch as threaten ruin or dif-

turbance
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turbance to the ftate. He is bound indeed to protedl the efta-

bliflied church, by admitting none but it's genuine members to

offices of truft and emolument : for, if every fed was to be in-

dulged in a free communion of civil employments, the idea of

a national eftablifhment would at once be deftroyed, and the

epifcopal church would be no longer the church of England.

Butj this point being once fecured, all perfecution for diverfity

of opinions, however ridiculous or abfurd they may be, is con-

trary to every principle of found policy and civil freedom. The
names and fubordination of the clergy, the pofture of devotion,

the materials and colour of the minifter's garment, the joining
in a known or an unknown form of prayer, and other matters

of the fame kind, mufh be left to the option of every man's

private judgment.

With regard therefore to protejlant diffcnters, although the

experience of their turbulent difpofition in former times occa-

fioned feveral difabilities and reftrid:ions (which I fhall not un-

dertake to juftify) to be laid upon them by abundance of fla-

tutes *, yet at length the legiflature, with a fpirit of true mag-
nanimity, extended that indulgence to thefe fedtaries, which they

themfelves, when in power, had held to be countenancing fchifm^

and denied to the church of England. The penalties are all of

them fufpended by the flatute i W. & M. ft. 2. c. 18. commonly
called the toleration adt; which exempts all diflenters (except

papifts, and fuch as deny the trinity) from all penal laws relating
to religion, provided they take the oaths of allegiance and fupre-

macy, and fubfcribe the declaration againft popery, and repair to

fome congregation regiftered in the bifhop's court or at the iti-

lions, the doors whereof muft be always open : and diftenting
teachers are alfo to fubfcribe the thirty nine articles,, except thofe

relating to church government and infant baptifm. Thus are all-

perfons, who will approve themfelves no papifts or oppugners of

the trinity, left at full liberty to a(ft as their confcience fhall di-

re(St them, in the matter of religious worfhip. But by ftatute

"
31 Eliz. c. I. 17 Car. II. c. 2. 22 Car. II. c. i.

r Geo- L



54-
Public Book IV.

5 Geo. I. c. 4. no mayor, or principal magiftrate, mufl: appear
at any diffenting meeting with the enfigns of his office*, on pain
of difabiHty to hold that or any other office : the Icgillature

judging it a matter of propriety, that a mode of worfliip, fet up
in oppolition to the national, when allowed to be exercifed in

peace, fhould be exercifed alfo with decency, gratitude, and

humility.

A s to papijisy what has been faid of the proteftant diffenters

would hold equally ftrong for a general toleration of them ;

provided their feparation was founded only upon difference of

opinion in religion, and their principles did not alfo extend to a

fubverfion of the civil government. If once they could be brought
to renounce the fupremacy of the pope, they might quietly enjoy
their feven facraments, their purgatory, and auricular confeffion;

their worfhip of reliques and images ; nay even their tranfub-

ftantiation. But while they acknowlege a foreign power, fupe-
rior to the fovercignty of the kingdom, they cannot complain
if the laws of that kingdom will not treat them upon the foot-

ing of good fubje(5ts.

Let us therefore now take a view of the laws in force againft

the papifts ; who may be divided into three clalTes, pcrfons pro-

feffing popery, popifh recufants convicft, and popiffi priefts.

I. Perfons profeffing the popiih religion, befides the former pe-
nalties for not frequenting their parifh church, are by feveral

ftatutes, too numerous to be here recited 5^, difabled from taking

any lands either by defcent or purchafe, after eighteen years of

age, until they renounce their errors ; they muft at the age of

twenty one regifter their eftates before acquired, and all future

convevances and wills relating to them
-, they are incapable of

prefenting to any advowfon, or granting to any other perfon any

* Sir Humphrey Edwin, a lord mayor of under the allegory of y^f/f getting on a great

London, had the imprudence foon after the horfe, and eating cuiUrd.

toleration-art to go to a prcfliyterian meet- ^ See Hawkins's pleas of the rrown, and

ing-houfc in his formalities : which is aJlu- Burn's jullicc.

dcd to by dean Swift, in his tale of a tul>, avoid-
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avoidance of the fame, in prejudice of the two univerlities ;

they may not keep or teach any fchool under pain of perpetual

imprifonment; they are liable alfo in fomc inftances to pay double

taxes ; and, if they willingly fay or hear mafs, they forfeit the

one two hundred, the other one hundred marks, and each (hall

fuffer a year's imprifonment. Thus much for perfons, who, fromi

the misfortaae of family prejudices or otherwife, have conceived

an unhappy attachment to the Romifh church from their infancy^
and publicly profefs it's errors. But if any evil induftry is ufed

to rivet thefe errors upon them, if any perfon fends another

abroad to be educated in the popi(h religion, or to relide in any

religious houfe abroad for that purpofe, or contributes any thing
to their maintenance when there; both the fender, the fent, and

the contributor, are difabled to fue in law or equity, to be exe-

cutor or adminiftrator to any perfon, to take any legacy or deed

of gift, and to bear any office in the realm, and ihall forfeit all

their goods and chattels, and likewife all their real eftate for life.

And where thefe errors are alfo aggravated by apoftacy, or per-

verfion, where a perfon is reconciled to the fee of Rome or pro-
cures others to be reconciled, the offence amounts to high trea-

fon. 2. Popiih recufants, convicted in a court of law of not

attending the fervicc of the church of England, are fubjed: to

the following difabilities, penalties, and forfeitures, over and

above thofe before-mentioned. They can hold no office or em-

ployment ; they muft not keep arms in their houfcs, but the

fame may be feifed by the juftices of the peace; they may not

come within ten miles of London, on pain of 100/; they can

bring no a<ftion at law, or fuit in equity; they are not permitted \

to travel above five miles from home, unlefs by licence, upon

pain of forfeiting all their goods ; and they may not come to

court, under pain of 100/. No marriage or burial of fiich re-

cufant, or baptifm of his child, (hall be had otherwife than by
the minifters of the church of England, under other fcvere pe-
nalties. A married woman, when recufant, fliall forfeit two thirds

of her dower or jointure, may not be executrix or adminiilratrix

to her hufband, nor have any part of his goods ; and during the

coverture
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coverture may be kept in prifon, unlefs her hufband redeems her

at the rate of 10 /. a month, or the third part of all his lands.

And, laftly,
as a feme-covert recufant may be imprifoned, fo all

others muft, within three months after conviction, either fubmit

and renounce their errors, or, if required fo to do by four juftices,

mufl abjure and renounce the realm : and if they do not de-

part, or if they return v^^ithout the king's licence, they fhall be

guilty of felony, and fufFer death as felons. There is alfo an

inferior fpccies of recufancy, (refufing to make the declaration

againft popery enjoined by ftatute 3oCar. II. ft. 2. when tendered

by the proper magiftrate) which, if the party refides within ten

miles of London, makes him an abfolute recufant convidt ; or,

if at a greater diftance, fufpends him from having any feat in

parliament, keeping arms in his houfe, or any horfe above the

value of five pounds. This is the ftate, by the laws now in be-

ing, of a lay papift. But, 3. The remaining fpecies or degree,

viz. popifh priefts, are in a ftill more dangerous condition. By
ftatute II 6c 12W. III. c. 4. popifti priefts or bifhops, celebra-

ting mafs or exercifmg any parts of their functions in England,

except in the houfes of embaftadors, are liable to perpetual im-

prifonment. And by the ftatute 27 Eliz. c.2. any popifh prieft,

born in the dominions of the crown of England, who ftiall come

over hither from beyond fea, or ftiall be in England three days

wuhout conforming and taking the oaths, is guilty of high trca-.

fon : and all perfons harbouring him are guilty of felony with-

out the benefit of clergy.

This is a fliort fummary of the laws againft the papifts, un-

der their three feveral clafl*es, of perfons profefting the popifti

religion, popifti recufants convicft, and popifti priefts. Of which

the prefident Montefquieu obfervcs% that they are fo rigorous,

though not profeftedly of the fanguinary kind, that they do all

the hurt that can poflibly be done in cold blood. But in anfwer

to this it may be obferved, (what foreigners who only judge
from our ftatute book are not fully apprized of) that thefe laws

*
Sp. L. b. 19. c. 27.

arc
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ire feldom exerted to their utmoft rigor : and indeed, if they

were, it would be very difficult to excufe them. For they are

rather to be accounted for from their hiftory, and the urgency
of the times which produced them, than to be approved (upon
a cool review) as a ftanding fyflem of law. The refllefs machi»

nations of the jefuits during the reign of Elizabeth, the turbu-

lence and uneaiinefs of the papifts under the new religious efta-

blifhment, and the boldnefs of their hopes and wifhes for the

fucceffion of the queen of Scots, obliged the parliament to coun-

teraft fo dangerous a fpirit by laws of a great, and perhaps ne-

ccffary, feverity. The powder-treafon, in the fucceeding reign,
ftruck a panic into James I, which operated in different ways ;

it occafioned the enading of new laws againft the papifts j but

deterred him from putting them in execution. The intrigues of

queen Henrietta in the reign of Charles I, the profpedt of t

popifh fucceflbr in that of Charles II, the aflaflination-plot in

the reign of king William, and the avowed claim of a popifh

pretender to the crown, will account for the extenfion of thefe

penalties at thofe feveral periods of our hiftory. But if a time

(hould ever arrive, and perhaps it is not very diftant, when all

fears of a pretender ftiall have vanifhed, and the power and in-

fluence of the pope (hall become feeble, ridiculous, and defpi-

cable, not only in England but in every kingdom of Europe ;

it probably would not then be amifs to review and foften thefe

rigorous edidls
-,

at leaft till the crvt/ principles of the roman-
catholics called again upon the Icgiflature to renew them ; for it

ought not to be left in the breaft of every mcrcilefs bigot, to

drag down the vengeance of thefe occafional laws upon inof^n-

five, though miftaken, fubjeds ; in oppofition to the lenient in-

clinations of the civil magiftrate, and to the deftrudion of every

principle of toleration and religious liberty.

In order the better to fecure the eftabliilicd church againft

perils from non-conformifts of all denominations, infidels, turks«

jews, heretics, papifts, and fedtaries, there are however two

bulwarks created; called the corporation and ^^adls: by the

Vol. IV. H former
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former of which ' no perfon can be legally ele<5ted to any office

relating to the government of any city or corporation, unlefs,

within a twelvemonth before, he has received the facrament of

the lord's fupper according to the rites of the church of Eng-
land : and he is alfo enjoined to take the oaths of allegiance

and fupremacy at the fame time that he takes the oath of office :

or, in default of either of thefe requifites, fuch ele(5tion fliall be

void. The other, called the tcft adt ^ diredls all officers civil

and military to take the oaths and make the declaration againft

tranfubftantiation, in the court of king's bench or chancery,
the next term, or at the next quarter feffions, or (by fubfequent
ftatutes

)
within fix months, after their admiffion ; and alfo

within the fame time to receive the facrament of the lord's fup-

per, according to the ufage of the church of England, in fome

public church immediately after divine fervice and fermon, and

to deliver into court a certificate thereof figncd by the minifter

and church-warden, and alfo to prove the fame by two credible

witnefTes ; upon forfeiture of 500 /, and difability to hold the

faid office. And of much the fame nature with thefe is the fta-

tutc 7 Jac. I. c. 2. which permits no perfons to be naturalized

or reftored in blood, but fuch as undergo a like teft : which tefl

having been removed in 1753* in favour of the Jews, was the

next feffion of parliament reftored again with fome precipitation.

Thus much for offences, which ftrikc at our national reli-

gion, or the dodtrine and difcipline of the church of England
in particular. I proceed now to confider fome grofs impieties
and general immoralities, which are taken notice of and punifhed

by our municipal law j frequently in concurrence with the eccle-

fiaftical, to which the cenfure of many of them does alfo of right

appertain ; though with a view fomewhat different ; the fpiri-

tual court punifhing all finful enormities for the fake of reform-

ing the private finner, pro falute animae \ while the temporal
courts refent the public afiront to religion and morality, on

•
Stat. 13 C«r. II. ft. 2. c. I. > Slat. 15 Car. II. c. a.

which
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which all govefnment muft depend for fupport, and corrcd more

for the fake of example than private amendment.

IV. Th e fourth fpecies of offences therefore, more imme-

diately againft God and religion, is that of blafphemy againft the

Almighty, by denying his being or providence j or by contu-

melious reproaches of our Saviour Chrift. Whither alfo may be

referred^ all profane fcoffing at the holy fcripture, or expofing
it to contempt and ridicule. Thefe are offences punifhable at

common law by fine and imprifonment, or other infamous cor-

poral punifhment
"

\ for chriflianity is part of the laws of

England **.

V. Somewhat allied to this, though in an inferior degree,
is the offence of profane and common /wearing and curjing. By
the laft flatute againfl which, 19 Geo. II. c. 21. which repeals

all former ones, every labourer, failor, or foldier fhall forfeit i /.

for every profane oath or curfe, every other perfon under the de-

gree of a gentleman 2 s, and every gentleman or perfon of fu-

perior rank 5 s, to the poor of the parifh j and, on a fecond

convidion, double ; and, for every fubfequent convidion, treble

the fum firft forfeited j with all charges of convi<5tion : and in

default of payment fhall be fent to the houfc of corre(5tion for

ten days. Any juflice of the peace may convicft upon his own

hearing, or the teflimony of one witnefs ; and any conflable or

peace officer, upon his own hearing, may fecure any offender

and carry him before a juflice, and there convidt him. If the

juflice omits his duty, he forfeits 5 /, and the conflable 40 /.

And the adl is to be read in all parifh churches, and public cha-

pels, the funday after every quarter day, on pain of 5 /. to be

levied by warrant from any juflice. Befides this punifliment for

taking God's name in vain in common difcourfe, it is enabled by
llatute 3 Jac. I. c. 21. that if in any ftagc play, interlude, or

Ihew, the name of the holy trinity, or any of the perfons therein,

1 Hawk. V.C.J.
'

I Vcntr. 293. 2 Strange, 834.

H 2 be
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be jcftingly or profanely ufed, the offender (hall forfeit lo/,

one moiety to the king, and the other to the informer.

VI. A SIXTH fpecics of offences againft God and religion, of

which our antient books are full, is a crime of which one knows

not well what account to give. I mean the offence of witchcraft,

conjuration, inchantment, orforcery. To deny the poflibility, nay,

actual exiftence, of witchcraft and forcery, is at once flatly to

contradift the revealed word of God, in various paffages both of

the old and new teftament : and the thing itfelf is a truth to

which every nation in the world hath in it's turn borne teftimo-

ny, by either examples feemingly well attefted, or prohibitory

laws, which at leaft fuppofe the poflibility of a commerce with

evil fpirits. The civil law puniflies with death not only the fbr-

cerers themfelves, but alfo thofe who confult them '
; imitating

in the former the exprefs law of God ^,
** thou fhalt not fuffer a

** witch to live." And our own laws, both before and fince the

conqueft, have been equally penal \ ranking this crime in the

fame clafs with herefy, and condemning both to the flames ^

The prefident Monte^uieu
^ ranks them alfo both together, but

with a very different view : laying it down as an important

maxim, that we ought to be very circumfpccfl in the profccution
of magic and herefy; becaufe the mofl: unexceptionable condud,
the pureft morals, and the conftant pra6tice of every duty in life,

are not a fufficient fccurity againft the fufpicion of crimes like

thefe. And indeed the ridiculous flxDries that arc generally told,

and the many impoftures and delufions that have been difcovered

in all ages, are enough to demoHfh all faith in fuch a dubious

crime ; if the contrary evidence were not alfo extremely ftrong.

Wherefore it feems to be the moft eligible way to conclude,

with an ingenious writer of our own ^ that in general there has

been fuch a thing as witchcraft ; though one cannot give credit

to any particular modern inftance of it.

• Cod. /. 9. /. j8. »>

Sp. L. b. 12. c 5.
^ Exod.xxii. 18. » Mr Addifon, Spcft. N»H7.
«

3 Inft. 44.

Our
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Our forefathers were ftrongcr believers, when they enabled by
ftatute 33 Hen.VIII. c. 8. all witchcraft and forcery to be felony

without benefit of clergy j and again by ftatutc ijac.l. c. 12. that

all perfons invoking any evil fpirit,
or confulting, covenanting

with, entertaining, employing, feeding, or rewarding any evil

fpirit } or taking up dead bodies from their graves to be ufed in

any witchcraft, forcery, charm, or inchantment ; or killing or

otherwife hurting any perfon by fuch infernal arts ; fhould be

guilty of felony without benefit of clergy, and fuffer death. And,
if any perfon (hould attempt by forcery to difcover hidden trea-

fure, or to reftorc flolen goods, or to provoke unlawful love, or

to hurt any man or beaft, though the fame were not efFeded,

he or (he fhould fuffer imprifonment and pillory for the lirft of-

fence, and death for the fecond. Thefe ads continued in force

till lately, to the terror of all anticnC females in the kingdom :

and many poor wretches were facrificed thereby to the prejudice

of their neighbours, and their own illufions ; not a few having,

by fome means or other, confeffed the fad at the gallows. But

all executions for this dubious crime are now at an end ; our le-

giflature having at length followed the wife example of Louis

XIV in France, who thought proper by an edid to reilrain the

tribunals of juftice from receiving informations of witchcraft*'.

And accordingly it is with us enaded by flatute 9 Geo. II. c. 5.

that no profecution (hall for the future be carried on againft any

perfon for conjuration, witchcraft, forcery, or inchantment. But

the mifdemefnor of perfons pretending to ufe witchcraft, tell

fortunes, or difcover ftolen goods by ikill in the occult fciences,

IS ftill defcrvedly puniflied with a year's imprifonment, and

(landing four times in the pillory.

VII. A SEVENTH fpecies of offenders in this clafs are all re^

Hgious impojlors : fuch as falfely pretend an extraordinary com-

'' Voltaire Sie^/. Lours xiv. Mod. Univ. and witchcraft among the crimcf punifli-

llirt. XXV, 215. Yet Vouglans, (i^e droit able in France.

irmindi 353- 459) Hill reckons up forcery

miffion
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niiflion from heaven ; or terrify and abufe the people with falfe

denunciations of judgments. Thefe, as tending to fubvert all

religion, by bringing it into ridicule and contempt, are punifh-
able by the temporal courts with fine, imprifonment, and infa-

mous corporal punifhmcnt '.

VIII. Simony, or the corrupt prefentation of any one to an

ccclefiaflical benefice for gift or reward, is alfo to be confidered

as an offence againft religion ; as well by reafon of the facred-

nefs of the charge which is thus profanely bought and fold, as

becaufe it is always attended with perjury in the perfon prefent-

cd"™. The ftatute 31 Eliz. c. 6. (which, fo far as it relates to

the forfeiture of the right of prefentation, was confidered in a

former book") enads, that if any patron, for money or any
other corrupt confideration or promife, diredly or indire<flly

given, (hall prefent, admit, inftitute, induft, inftall, or collate

any perfon to an ecclefiaftical benefice or dignity, both the giver
and taker ihall forfeit two years value of the benefice or digni-

ty i one moiety to the king, and the other to any one who will

fue for the fame. If perfon s alfo corruptly refign or exchange
their benefices, both the giver and taker fhall in like manner
forfeit double the value of the money or other corrupt confide-

ration. And perfons who fhall corruptly ordain or licence any
minifter, or* procure him to be ordained or licenced, (which is

the true idea of fimony) fhall incur a like forfeiture of forty

pounds ; and the minifter himfelf of ten pounds, befides an in-

capacity to hold any ecclefiaftical preferment for feven years af-

terwards. Corrupt eledions and refignations in colleges, hofpi-

tals, and other eleemofynary corporations, are alfo punifhed by
the fame flatute with forfeiture of the double value, vacating
the place or office, and a devolution of the right of eledtion for

that turn to the crown.

'
I Hawk. P. C. 7.

" Sec Vol. II. pag. 279.
"'

3lnll. 156.

IX. Profa-
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IX. Profanation of the lord's day, 01 fahhath-breakmg.
Is a ninth offence againft God and religion, puniflied by the

municipal laws of England. For, befides the notorious indecency
and fcandal, of permitting any fecular bufmcfs to be publicly
tranfa(fled on that day, in a country profefllng chriftianity, and

the corruption of morals which ufually follows it's profanation,

the keeping one day in feven holy, as a time of relaxation an<i

refrefhment as well as for public worfhip, is of admirable fej-

vice to a ftate, confidered merely as a civil inftitution. It huma-
nizes by the help of converfation and fociety the manners of the

lower clafles ; which would otherwife degenerate into a fordid

ferocity and favage felfifhnefs of
fpirit : it enables the indudrious

workman to purfue his occupation in the cnfuing week with

health and chearfulncfs : it imprints on the minds of the people
that fcnfc of their duty to God, fo ncccfTary to make them good
citizens ; but which yet would be worn out and defaced by an

unremitted continuance of labour, without any flated times of

recalling them to the worfhip of their maker. And therefore

the laws of king Athelftan
°
forbad all merchandizing on the

lord's day, under very fevcre penalties. And by the ftatute

27 Hen.VI. c.5. no fair or market {hall be held on the principal

feftivals, good friday, or any funday (except the four fundays in

harveft) on pain of forfeiting the goods expofed to fale. And,
fince, by the ftatute i Car. I. c. i . no perfons {hall afTemble, out

of their own parifhes, for any fport whatfoever upon this day ;

nor, in their pari{hes, {hall ufe any bull or bear baiting, inter-

ludes, plays, or other unlawful exercifes, or paftimes ; on pain

that every offender fhall pay 3 j. 4^. to the poor. This {latutc

docs not prohibit, but rather impliedly allows, any innocent re-

creation or amufement, within their refpedtive parishes, even on

the lord's day, after divine fervicc is over. But by flatute

29 Car. II. c. 7. no perfbn is allowed to work on the lord's day,
or ufe any boat or barge, or expofe any goods to fale ; except
meat in public houfcs, milk at certain hours, and works of ne-

•
c. 24.

ceflity
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ceflity or charity, on forfeiture of 5 s. Nor fliall any drover,

carrier, or the hke, travel upon that day, under pain of twenty

(hillings.

X. Drunkenness is alfo punifhcd by ftatute 4 Jac. I. c. 5.

with the forfeiture of 51; or the fitting fix hours in the flocks:

by which time the ftatute prefumes the offender will have re-

gained his fenfes, and not be liable to do mifchicf to his neigh-
bours. And there are many wholfome flatutes, by way of pre-

vention, chiefly paffcd in the fame reign of king James I, which

regulate the licencing of ale-houfes, and punifh perfons found

tippling therein ; or the mafters of fuch houfes permitting them.

XI. Th E lafl offence which I fhall mention, more immedi-

ately againft religion and morality, and cognizjable by the tem-

poral courts, is that of open and notorious knvdnefs : cither by

frequenting houfes of ill fame, which is an indictable offence P;

or by fome grofily fcandalous and public indecency, for which
the punifhment is by fine and imprifonment"*. In the year 1650,
when the ruling powers found it for their interefl to put on the

femblance of a very extraordinary flriftnefs and purity of mo-

rals, not only inceft and wilful adultery were made capital
crimes ; but alfo the repeated adt of keeping a brothel, or com-

mitting fornication, were (upon a fecond convidtion) made fe-

lony without benefit of clergy '. But at the refloration, when
men from an abhorrence of the hypocrify of the late times fell

into a contrary extreme, of licentioufnefs, it was not thought

proper to renew a law of fuch unfafhionable rigour. And thefe

offences have been ever fince left to the feeble coercion of the

fpiritual court, according to the rules of the canon law ; a law

which has treated the offence of incontinence, nay even adul-

tery itfelf, with a great degree of tendernefs and lenity ; owing
perhaps to the celibacy of it's firfl compilers. The temporal

»
Poph. 208. ' Scobell. i2t.

^ 1 Sidcrf. 16H.

courts
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courts therefore take no cognizance of the crime of ailultery,

otherwife than as a private injury'.

But, before we quit this fubjedl, we mull take notice of the

temporal punilhment for having bajiard children, confidcrcd in

a criminal light; for with regard to the maintenance of fuch

illegitimate offspring, which is a civil concern, we have formerly

fpoken at large*. By the ftatute 18 Eliz. c. 3. two jullices may
take order for the punifhment of the mother and reputed father;

but what that punifhment fhall be, is not therein afcertained :

though the contemporary expofition was, that a corporal punifh-
ment was intended". By ftatute 7 Jac. I. c. 4. afpecific punifh-
ment {yiz. commitment to the houfe of correftion) is infli<5ted

on the woman only. But in both cafes, it feems that the pe-

nalty can only be inflidtcd, if the baflard becomes chargeable
to the parifh ; for otherwife the very maintenance of the child

is confidered as a degree of punifhment. By the lafl mentioned

flatute the juflices may commit the mother to the houfe of cor-

re<5tion, there to be punifhed and fet on work for one year;
and, in cafe of a fecond offence, till flic iind fureties never to

offend again.

» See Vol. m. pag. 139.
 Dalt. jull. ch. 1 1.

• Sec Vol. I. pag. 458.

Vol. IV.
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C H A P T E R THE FIFTH.

Of offences against the LAW of

NATIONS.

ACCORDING
to the method marked out in the pre-

ceding chapter, we are next to confider the offences more

immediately repugnant to that univerfal law of fociety, which

regulates the mutual intercourfe between one ftate and another ;

Aofe, I mean, which are particularly animadverted on, as fuch,

by the Englifh law.

The law of nations is a fyftem of rules, deducible by natu-

ral reafon, and cftablifhed by univerfal confent among the civi-

lized inhabitants of the world *; in order to decide all difputes^

to regulate all ceremonies and civilities, and to infure the ob-

fervance of Juftice and good faith, in that intercourfe which

muft frequently occur between two or more independent dates,

and the individuals belonging to each . This general law is

founded upon this principle, that different nations ought in time

of peace to do one another all the good they can ; and, in time

of war, as little harm as poflible, without prejudice to their

own real interefls'. And, as none of thefe flates will allow a

fuperiority in the other, therefore neither can di(5late or prefcribe
the rules of this law to the refl ; but fuch rules muft neceffarily

*
Ff. I. i.g.

e
8p. L. b. 1, c. 3.

* See Vol. L pag. 45,

refult



eh. 5. Wrong s. 67
rcfult from thofe principles of natural juftice, in which all the

learned of every nation agree : or they depend upon mutual

compa<5ts or treaties between the refpedtive communities ; in

the conftrudlion of which there is alfo no judge to refort to,

but the law of nature and reafon, being the only one in which
all the contra(fting parties are equally converfant, and to which

they are equally fubjedt,.

In arbitrary ftates this law, wherever it contradifts or is notr

provided for by the municipal law of the country, is enforced

by the royal power: but lince in England no royal power can

introduce a new law, or fufpend the execution of the old,,

therefore the law of nations (wherever any queflion arifes which

is properly the objedt of it's jurifdidtion) is here adopted in it's

full extent by the common law, and is held to be a part of the

law.of the land.. And thofe ads of parliament, which have from

time to time been made to enforce this univerfal law, or to fa~

cilitate the e:?^cution of it's deciiions, are net to be confidered

as introdu(5tive of any new rule, but merely as declaratory of

the old fundamental conflitutions of the kingdom ; without

which it mufl ceafe to be a part of the civilized world. Thus
in mercantile queflions, fuch as bills of exchange and the like ;

in all marine caufes, relating to freight, . average, demurrage,
infurances, bottomry, and others of a limilar nature; the law-

merchant •*, which is a branch of the law of nations, is regu-

larly and conftantly adhered to. So too in all difpujes relating

to prizes, to fhipwrecks, to hoilages, and ranfom bills, there

is no other rule of decifion but this great univerfal law, colle<5t-

ed from hiftory and ufage^ and fuch writers of all nations and

languages as. are generally approved and allowed of,.

But, though in civil tranfad:ions and queftions of property
between the fubje(5ls of diiferent ftates, the law of nations has

much fcope and extent, as adopted by the law of England ; yet
the prefent branch of our enquiries will fall within a narrow

* Sec Vol.1, pag. 273.

1 . 2 compafs* ;
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compafs, as oflFences againfl: the law of nations can rarely be

the objed: of the criminal law of any particular ftate. For of-

fences againft this law are principally incident to whole ftates or

nations ; in which cafe recourfe can only be had to war ; which
is an appeal to the God of hofts, to punifh fuch infractions of

public faith, as are committed by one independent people againft
another : neither ftate having any fuperior jurifdidiion to refort

to upon earth for juftice. But where the individuals of any
ftate violate this general law, it is then the- intereft as well as

duty of the government under which they live, to anirnadvert

upon them with a becoming feverity, that the peace of the

world may be maintained. For in vain would nations in their

colledive capacity obferve thcfe univerfal rules, if private fub-

jeds were at liberty to break them at their own difcretion, and

involve the two ftate s in a war. It is therefore incumbent upon
the nation injured, iirft to demand fatisfadion and juftice to be

done on the offender, by the ftate to which he belongs; and,

if that be refufed or neglefted, the fovercign then avows him-

felf an accomplice or abettor of his fubjed's crime, and draws

upon his community the calamities of foreign war.

Th e principal offences againft the law of nations, animad-

verted on as fuch by the municipal laws of England, are of

three kinds; i. Violation of fafe-condudts ; 2. Infringement
of the rights of embaftadors ; and, 3. Piracy.

I. As to the firft, violation oi fafe-conduSis or paffportSt cx-

prellly granted by the king or his embaftadors '
to the fubjeds

of a foreign power in time of mutual war; or, committing
adts of hoftility againft fuch as are in amity, league, of truce

with us, who are here under a general implied fafe-condu<5t ;

thcfe are breaches of the public faith, without the prcferva-

t^on of which there can be no intercourfe or commerce be-

tvvecen one nation and another : and fuch offences may, ac-

cording to the writers upon the law of nations, be a juft ground
"= Sep Vol. J. pjg. zCo.

of
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of a national war ; fince it is not in the poWer 6£ the foreign

prince to caufe juftice to be done to his fubje<fts by the very in-

dividual delinquent, but he muft require it of the whole coiii-

munity. And as during the continuance of any fafe-condud:,

either exprefs or implied, the foreigner is under the protection

6f the king and the law ; and, more efpecially, as it is one of

the articles of magna carta ^ that foreign merchants fhall be in-

titled to fafe-condu€t and fecurity throughout the kingdom ;

there is no queftion but that any violation of either the perfon or

property of fuch foreigner may be punifhed by indictment in the

name of the king, whofe honour is more particularly engaged
in fupporting his own fafe-condu6t. And, when this malicious

rapacity wis not confined to private individuals, but broke out

into general hoftilities, by theftatute 2Hen.V. ft.i. c.6. breaking
of truce and fafe-condudts, or abetting and receiving the truce-

breakers, was (in 'affirmance and fupport of the law of nations)

declared to be high treafon againft the crown and dignity
of the king ; and confervators of truce and fafe-condud:s were

appointed in every port, and impowered to hear and determine

fuch treafons (when committed at fea) according to the antient

marine law then pradifed in the admiral's' court: and, together
with two men learned in the law of the land, to hear and determine

according to that law the fame treafons, when committed within

the body of any county. Which ftatute, fo far as it made thefe

offences amount to treafon, was ilxlpended by 14 Hen. VI. c. 8.

and repealed by 20 Hen. VI. c. 11. but revived by 29 Hen. VI.

C. 2. which gave the fame powers to the lord chancellor, afTo-

ciated with either of the chief juftices, as belonged to the con-

fervators of truce and their aflelTors -,
and enacfted that, notwith-

ftanding the party be convidted of treafon, the injured flranger
fhould have rcftitution out of his effedbs, prior to any claim of the

crown. And it is farther enafted by the ftatute 31 Hen.VI. c.4.

that if any of the king's fubje€ts attempt or offend, upon the

fca, or in any port within the king's obeyfance, againft any

ftrangcr in amity, league, or truce, or under fafe-condud: j and

r ()Htn. III. c. 30. Sec Vol.1, pag. 259, ts'c.

efpecially
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cfpecially by attaching his perfon, or fpoiling him, or robbing
him of his goods ; the lord chancellor, with any of the juftices

of either the king's bench or common pleas, may caufe full re-

flitution and amends to be made to the party injured.

I T is to be obferved, that the fufpending and repealing adls

of 14 & 20 Hen. VI, and alfo the reviving adt of 29 Hen. VI,
were only temporary; fo that it fhould fecm that, after the

expiration
of them all, the ftatute 2 Hen. V continued in full

force : but yet it is confidered as extind by the flatute i4Edw.I V»

c. 4. which revives and confirms all ftatutes and ordinances made
before the acceflion of the houfe of York againft breakers of

amities, truces> leagues, and fafe-conduds, with an exprefs ex-

ception to the ftatutcs of 2 Hen. V. But (however that may be)
I apprehend it was finally repealed by the general ftatutes of

Edward VI and queen Mary, for abolifhing new-created trea-

Ibns J though fir Matthew Hale feems to queftion it as to treafons

committed on the fea^ But certainly the flatute of 31 Hen.VI
remains in full force to this day.

II. As to the rights of embaff'adors, which are alfo cfta-

bliftied by the law of nations, and are therefore matter of uni-

verfal concern, they have formerly been treated of at large **.

It may here be fuificient to remark, that the common law of

England recognizes them in their full extent, by immediately

flopping all legal procefs, fued out through the ignorance or

rafhnefs of individuals, which may intrench upon the immuni-
ties of a foreign minifter or any of his train. And, the more

eiFedlually to enforce the law of nations in this refped, when
violated through wantonnefs or infolence, it is declared by the

ftatute 7 Ann. c. 12. that all procefs whereby the perfon of any
cmbafTador, or of his domeflic or domeflic fcrvant, may be ar-

rcfted^ or his goods diflreined or fcifed, fhall be utterly null and

Toid ; and that all perfons profecuting, fbliciting, or executing
fiich procefs, being convi^ed by confeflion or the oath of one.

• 1 Hal. P. C.-26Z.
* See Vol.1, pag. 25:3.,

witneis^
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witnefs, before the lord chancellor and the chief juftices, or

any two of them, fhall be deemed violaters of the laws of

nations, and difturbers of the public repofe ; and fhall fuffer fuch

penalties and corporal punifliment as the faid judges, or any two

of them, (hall think fit '. Thus, in cafes of extraordinary out-

rage, for which the law hath provided no fpecial penalty, the

legillature hath intrufled to the three principal judges of the

kingdom an unlimited power of proportioning the puniftimcnt
to the crime.

III. Lastly, the crimQ of piracy, or robbery and depreda*
tion upon the high feas, is an offence againfl the univerfal law

of fociety 5 a pirate being, according to fir Edward Coke ^,

bojiis humani generis. As therefore he has renounced all the be-

nefits of fociety and government, and has reduced himfelf afrefh

to the favage flate of nature, by declaring war againfl all man-

kind, all mailkind mufl declare war againft him : fo that every

community hath a right, by the rule of felf-defence, to infli(i

that-punifhment upon him, which every individual would in a

ftate of nature have been otherwife entitled to do, for any in-

vafion of his perfon or perfonal property.

B Y» the antient common law, piracy, if committed by a fub-

je6t, was held to be a fpecies of treafon, being contrary to his

natural allegiance; and by an alien to be felony only : but now,
fince the flatute of treafons, 25 Edw. III. c. 2. it is held to be

only felony in a fubje<5t '. Formerly it was only cognizable by
the admiralty courts, which proceed by the rules of the civil

law ". But, it being inconlifbent with the liberties of the na-

tion, that any man's life fhould be taken away, unlefs by the

judgment of his peers, or the common law of the land, the

flatute 28 Hen.VIII. c.15. eflablifhed a new jurifdidlion for this

purpofe; which proceeds according to the courfe of the common
law, and of which we fhall fay more hereafter.

* See the occafion of making this flatute ;
' Uid.

Vol. I. pag. 255.
»

I Hawk. P. C. 98-
k

sinft. 113. The
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The offence of piracy, by common law, confifts in commit-

ting thofe a(5ts of robbery and depredation upon the high feas,

which, if committed upon land, would have amounted to felony
there ". But, by ftatute, fome other offences are made piracy
alfo : as, by ftatute 1 1 & 12 W. III. c. 7. if any natural born

fubjed commits any ad: of hoftility upon the high feas, againlt

others of his majefty's fubje(5ts, under colour of a commiffion

from any foreign power ; this, though it would only be an a<ft

of war in an alien, fhall be conftrued mracy in a fubjed. And
farther, any commander, or other feafaring perfon, betraying
his truft, and running away with any fhip, boat, ordnance,

ammunition, or goods ; or yielding them up voluntarily to a

pirate -,
or confpiring to do thefe ads

-,
or any perfon confining

the commander of a veffel, to hinder him from fighting in de-

fence of his fliip,
or to caufe a revolt on board ; fhall, for each

of thefe offences, be adjudged a pirate, felon, and robber, and

fliall fuffer death, whether he be principal or acceffory. By the

ilatutc 8 Geo. I. c 24. the trading with known pirates, or

furnilhing them with ftores or ammunition, or
fitting out any

veffel for that purpofe, or in any wife confulting, combining,

confederating, or correfponding with them ; or the forcibly

boarding any merchant veffel, though without feifing or carrying
her off, and deftroying or throwing any of the goods overboard;

ihall be deemed piracy : and all acceffories to piracy, are de-

clared to be principal pirates, and felons without benefit of

clergy. By the fame ftatutes alfo, (
to encourage the defence,

of merchant veffcls againft pirates) the commanders or feamen

woundtd, and the widows of fuch feamen as are flain, in any pi-

ratical engagement, fhall be entitled to a bounty, to be divided

among them, not exceeding one fiftieth part of the value of the

cargo on board : and fuch wounded feamen fhall be entitled to

the penfion of Greenwich hofpital; which no other feamen are,

except only fuch as have ferved in a fhip of war.. And if the

commander fhall behave cowardly, by not defending the fhip,

 
I Hawk. P. C. 100.

if
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if fhe carries guns or arms, or fhall difcharge the mariners

from fighting, {o that the (liip falls into the hands of pirates,

fuch commander fliall forfeit all his wages, and fuffer fix months

imprifonment.

These are the principal cafes, in which the flatute law 6t

England interpofes, to aid and enforce the law of nations, as a

part of the common law ; by infli<fling an adequate punifhment

upon offences againft that univerfal law, committed by private

pcrfons. We fhall proceed in the next chapter to confider of-

fences, which more immediately affedt the fovereign executive

power of our own particular ftate, or the king and govern-

ment; which f{>ecies of crimes branches itfelf into a much

larger extent, than either of thofe of which we have already

treated.

Vol. IV.
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Chapter the sixth.

Of high treason.

THE
third general divifion of crimes confifts of fuch, as

more efpccially afFe<5t tiie fuprcme executive power, or

the king and his government; which amount either to a totai

renunciation of that allegiance, or at the leaft to a criminal ne-

gledl of that duty, which is due from every fubjedt to his fo-

vereign. In a former part of thefe commentaries* we had oc-

cafion to mention the nature of allegiance, as the tie or ligamen
which binds every fubjed: to be true and faithful to his fovereign

liege lord the king, in return for that protection which is afforded

him ; and truth and faith to bear of life and limb, and earthly

honour; and not to know or hear of any ill intended him, with-

out defending him therefrom. And this allegiance, we may re-

member, was diftinguifhed into two forts or fpecies : the one

natural and perpetual, which is inherent only in natives of the

king's dominions ; the other local and temporary, which is in-

cident to aliens alfo. Every offence therefore more immediately

afFe<fling the royal perfon, his crown, or dignity, is in fome

degree' a breach of this duty of allegiance, whether natural and

innate, or local and acquired by refidence : and thefe may be

diftinguifhed into four kinds; i. Treafon. 2. Felonies injurious

to the king's prerogative. 3. Praemunire. 4. Other mifprifions
and contempts. Of which crimes the firfl and principal is that

of treafon.

* Book I. ch. 10.

Treason,
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Treason, proditio, in it's very name (which is borrowed

from the French
) imports a betraying, treachery, or breach of

faith. It therefore happens only between alHes, faith the mir-

ror**: for treafon is indeed a general appellation, made ufe of

by the law, to denote not only offences againft the king and

government, but alfo that accumulation of guilt which arifes

whenever a fuperior repofes a confidence in a fubjedt or inferior,

between whom and himfelf there fubfifts a natural, a civil, or

even a fpiritual relation 1 and the inferior fo abufes that confi-

dence, fo forgets the obligations of duty, fubjedtion, and alle-

giance, as to deftroy the life of any fuch his fuperior or lord.

This is looked upon as proceeding from the fame principle of

treachery in private life, as would have urged him who harbours

it to have confpired in public againft his liege lord and fove-

reign : and therefore for a wife to kill her lord or hufband, a

fervant his lord or mafter, and an ecclefiaftic his lord or ordi-

nary ; thefe, being breaches of the lower allegiance, of private
and domeftic faith, are denominated />f//V treafons. But when

difloyalty fo rears it's creft, as to attack even majefty itfelf, it is

called by w^ay of eminent diftind:ion high treafon, alta proditio \

being equivalent to the crimen laefae majejiatis of the Romans, as

Glanvil ' denominates it alfo in our Engliih law.

A s this is the higheft civil crime, which
(
confidered as a

member of the community) any man can poflibly commit, it

ought therefore to be the moft precifely afcertained. For if the

crime of high treafon be indeterminate, this alone (fays the pre-
fident Montefquieu) is fufficient to make any governm-cnt dege-
nerate into arbitrary power**. And yet, by the antient common
law, there was a great latitude left in the breaft of the judges,
to determine what was treafon, or not fo : whereby the creatures

of tyrannical princes had opportunity to create abundance of

conftrudive treafons ; that is, to raife, by forced and arbitrary

^
(. I. §.7.

*
Sp. L. b. \i. c 7.

* A I . f , 2.

K 2 con-
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conftrudions, ollences into the crime and puniiliment of treafon,

whicli never were lufpedted to be fuch. Thus the accroaching,
or attempting to exercilb, royal power (a very uncertain charge)
was in the 21 Edw. III. held to be trealbn in a knight of Hert-

fordlhire, who forcibly afTaulted and detained one of the king's

fubje(5ts till he paid him 90/'.- a crime, it muft be owned, well

deferving of punilhment; but which feems to be of a complexion
very different from that of treafon. Killing the king's father,

or brother, or even his meffenger, has alfo fallen under the fame

denomination ^. The latter of which is almoil as tyrannical a

(Jodtrine as that of the imperial conflitution of Arcadius and

Honorius, which determines that any attempts or deligns againft
the minillers of the prince Ihall be treafon *. But however, to

prevent the inconveniences which began to arife in England from
this multitude of conftrudtive treafons, the ftatute 25 Edw. III.

c. 2. was made; which defines what offences only for the future

Chould be held to be treafon : in like manner as the lex Julia

majejiatis among the Romans, promulged by Auguffus Caefar,

comprehended all the antient laws, that had before been ena<fl:ed

to punifh tranfgreffors againft the ftate ''. This ftatirte muft
therefore be our text and guide, in order to examine into the

feveral fpecies of high treafon. And we /hall find that it com-

prehends all kinds of high treafon under feven diftind: branches.

I. ** When a man doth compafs or imagine the death of our
** lord the king, of our lady his queen, or of their cldcft fon
** and heir." Under this defcription it is held that a queen reg-
nant (fuch as queen Elizabeth and queen Anne) is within the

words of the a(^, being inverted with royal power and entitled

to the allegiance of her fubjcds
*

: but the hufband of fuch a

*
1 Hal. P. C. 80.

fcelerist qua effeltnm, funiri jura voluerunt)
•" Britt. c. 22. I Hawk. P. C. 34. ipft quidem, utptte majejiatis reus, gladit fe-
* ^: (le nice fircrwn illufirium, qui ton- riatur, bonis ejus omnibus fife$ nojtro adtfiifis,

filiis et confijlorio nojiio interjunt, fenatorum [Cod. 9. 8. 5.)
eiiam (nam et

ipji pars corporis nojiri funt) vel ^ Gravin. Orig. 1. ^. 34.

cujujhbet p'jjiremo, qui mil-tat nohi/eun, cogi-
'

1 Hal. P. C. 101.

taverit : (eadem enini feverJatc voluntatem

queen
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queen is not comprized within thcfe words, and therefore no

treafon can be committed againft him ''. The king here intend-

ed is the king in pofleflion, without any refpedt to his title :

for it is held, that a king de fa5io and not de jure, or in other

words an ufurper that hath got pofTefTion of the throne, is a

king within the meaning of the ftatute j as there is a temporary

allegiance due to him, for his adminiftration of the government,
and temporary protection of the public : and therefore treafons

committed againft Henry VI were puniflied under Edward IV,

though all the line of Lancafter had been previoufly declared

ufurpers by a<5t of parliament. But the moft rightful heir of

the crown, or king de jure and not de fa6ioy who hath never

had plenary pofleflion of the throne, as was the cafe of the

houfe of York during the three reigns of the line of Lancafter,

is not a king within this ftatutc, againft whom treafons may be

committed ^ And a very fenfible writer on the crown-law car-

ries the point of pofleflion fo far, that he holds ", that a king
out of poflTeflion

is fo far from having any right to our alle-

giance, by any other title which he may fet up againft the king
in being, that we are bound by the duty of our allegiance to

refift him. A do<5trine which he grounds upon the ftatute

1 1 Hen.VII. c. i . which is declaratory of the common law, and

pronounces all fubjedts excufed from any penalty or forfeiture,

which do aflift and obey a king de faBo, But, in truth, this

feems to be confounding all notions of right and wrong ; and

the confequence would be, that when Cromwell had murdered

the elder Charles, and ufurped the power (though not the name)
©f king, the people were bound in duty to hinder the fon'j re-

ftoration : and were the king of Poland or Morocco to invade

this kingdom, and by any means to get pofl*eflion of the crown

(a term, by the way, of very loofe and indiftind: flgnification )

the fubjedt would be bound by his allegiance to fight for his

natural prince to-day, and by the fame duty of allegiance to

fight againft him to-morrow. The true diftindtion feems to be,

k
3 Inft. 7, 1 Hal. P. C. 106. *

I Hawk, P. C. 36
*

\ luft, 7 I Hal. P. C. 104.

that
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that the ftatute of Henry the feventh does by no means com-

mand any oppofition to a king de jure ; but excujes the obe-

dience paid to a king de faBo, When therefore a ufurper is in

poffeffion, the fubjed is excufed and
jujiijied in obeying and

giving him affiftance : otherwife, under a ufurpation, no man
could be fafe ; if the lawful prince had a right to hang him for

obedience to the powers in being, as the ufurper would certainly

do for difobedience. Nay farther, as the mafs of people are im-

perfe<5t judges of title, of which in all cafes pofTeflion is prima

facie evidence, the law compels, no man to yield obedience to

that prince, whofe right is by want of pofTeiTion rendered un-

certain and difputable, till providence (hall think fit to interpofc

in his favour^ and decide the ambiguous claim : and therefore,

till he is entitled to fuch allegiance by pofTefTion, no treafon can

be committed againft him. Laftly, a king who has refigned his

crown, fuch refignation being admitted and ratified in parlia-

mexxt, is according to fir Matthew Hale no longer the obje<5t of

treafon ". And the fame reafon holds, in cafe a king abdicates

the government -, or, by anions fubverfive of the conftitution,

virtually renounces the authority which he claims by that very
conftitution : fince, as was formerly obferved **, when the fa(5t

of abdication is once eftablifhed, and determined by the proper

judges, the cynfcquence necefilirily follows, that the throne is

thereby vacant, and he is no longer king.

Let us next fee, what is a compqffing or imagining the death

of the king, ^c, Thefe are fynonymous terms j the word com-

pafs fignifying the purpofe or defign of the mind or will •*, and

not, as in common fpeech, the carrying fuch defign to efi^e<5t *>.

And therefore an accidental ftroke, which may mortally wound
the fovereign, per infortunium, without any traiterous intent, is

no treafon : as was the cafe of fir Walter Tyrrel, who, by the

 
I Hal. P. C. 104. ted by fame evident faft, was equally pc-

• Vol. I. pag. 212. nal as homicide itfelf. (3lnft. 5.)
P By the antient law ccmpajjing or in- s 1 Hal. P. C. 107.

tending the death of any man, demonltra-

command
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command of king William Rufus, (hooting at a hart, the arrow

glanced againft a tree, and killed the king upon the fpot '. But,

as this compafling or imagination is an a(5l of the mind, it can-

not poflibly fall under any judicial cognizance, unlefs it be de-

monflrated by fome open, or overt, adl. And yet tbj tyrant

Dionyfius is recorded* to have executed a fubjed:, oarely for

dreaming that he had killed him ; which was held for a fufiicient

proof, that he had thought thereof in his waking hours. But

fuch is not the temper of the Englifh law; and therefore in this,

and the three next fpecies of treafon, it is neceflary that there

appear an open or overt a(5k of a more full and explicit nature,

to convid: the traitor upon. The ftatute exprefHy requires, that

the accufed ** be thereof upon fufficient proof attainted of fome
**
open a<5t by men of his own condition." Thus, to provide

weapons or ammunition for the purpofe of killing the king, is

held to be a palpable overt ad: of treafon in imagining his

death *.

"

To confpire to imprifon the king by force, and move
towards it by aflembling company, is an overt ad: of compafling
the king's death"; for all force, ufed to the perfon of the king,
in it's confequence may tend to his death, and is a flrong prc-

fumption of fomething worfe intended than the prefent force,

by fuch as have fo far thrown off their bounden duty to their

fovereign : it being an old obfervation, that there is generally
but a fhort interval between the prifons and the graves of princes.
There is no quefbion alfo, but that taking any meafures to ren»

der fuch treafonable purpofes effedual, as afl'embling and con-

fulting on the means to kill the king, is a fufficient overt ad of

high treafon"^.

How far mere words, fpoken by an individual, and not re-

lative to any treafonable ad or dcfign then in agitation, fliall

amount to treafon, has been formerly matter of doubt. We
have two inflances, in the reign of Edward the fourth, of per-

•

3lnn.6
«

I Hal. P. C. 109.
' Plutaich. ;>; v./.

"
i Hawk. P. C. 38. I HaJ. P. C. 1 19.

*

3lnll. \2.

fons
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fons executed for treafonable words : the one a citizen of Lon-

don, who faid he would make his fon heir of the crown y being
the fign of the houfe in which he lived ; the other a gentleman,
whofe favourite buck the king killed in hunting, whereupon he

wilhed it, horns and all, in the king's belly. Thefe were ef-

teemed.hard cafes : and the chief juftice Markham rather chofe

to leave his place than affent to the latter judgment". But now
it feems clearly to be agreed, that, by the common law and the

ftatute of Edward III, words fpoken amount only to a high mif-

demefnor, and no treafon. For they may be fpoken in heat,

without any intention, or be miftaken, perverted, or mif-remem-
bered by the hearers ; their meaning depends always on their

connexion with other words, and things; they may fignify dif-

ferently even according to the tone of voice, with which they
are delivered ; and fometimes lilence itfelf is more expreffive

than any difcourfe. As therefore there can be nothing more

equivocal and ambiguous than words, it would indeed be un-

reafonable to make them amount to high treafon. And accord-

ingly in 4 Car. I. on a reference to all the judges, concerning
fome very atrocious words fpoken by one Pyne, they certified

to the king,
** that though the words were as wicked as might

**
be, yet they iverc no treafon : for, unlefs it be by fome par-

** ticular ftatute, no words will be treafon^." If the words be

fet down in writing, it argues more deliberate intention ; and

it has been held that writing is an overt aft of treafon j for

fcribere eft agere. But even in this cafe the bare words are not

the treafon, but the deliberate adt of writing them. And fuch

writing, though unpubli{hed, has in fome arbitrary reigns con-

vi<5led it's author of treafon : particularly in the cafes of one

Pegcham a clergyman, for treafonable paffages in a fermon ne-

ver preached
'

; and of Algernon Sidney, for fome papers found

in his clofet : which, had they been plainly relative to any

previous formed defign of dethroning or murdering the king,

might doubtlefs have been properly read in evidence as overt

« iHal. p. C. 115,
' UU.

f Cro. Car. 125.

adls
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a6ts of that treafon, which was fpecially laid in the indidlment*.

But, being merely fpeculative, without any intention (fo far as

appeared ) of making any public ufe of them, the convidling
the authors of treafon upon fuch an infufficient foundation has

been uniyerfally difapproved. Peacham was therefore pardoned:
and, though Sidney indeed was executed, yet it was to the ge-
neral difcontent of the nation ; and his attainder was afterwards

reverfed by parliament. There was then no manner of doubt,
but that the publication of fuch a treafonable writing was a fuf-

ficicnt overt ad: of treafon at the common law ^
; though of

late even that has been queilioned.

2. Th e fecond fpecics of treafon is,
*' if a man do violate

** the king's companion, or the king's eldeft daughter unmarried,
*' or the wife of the king's eldeft fon and heir." By the king's

companion is meant his wife ; and by violation is underftood

carnal knowlege, as well without force, as with it : and this is

high treafon in both parties, if both be confcnting ; as fome of

the wives of Henry the eighth by fatal experience evinced. The

plain intention of this law is to guard the blood royal from any

fufpicion of baftardy, whereby the fucceffion to the crown might
be rendered dubious : and therefore, when this reafon ceafes, the

law ceafes with it ; for to violate a queen or princefs dowager is

held to be no treafon
*^

: in like manner as, by the feodal law, it

was a felony and attended with a forfeiture of the fief, if the

vafal vitiated the wife or daughter of his lord
^

-,
but not fo if

he only vitiated his widow '.

3. Th E third fpecies of treafon is,
*< if a man do levy war

'*

againft our lord the king in his realm." And this may be done

by taking arms, not only to dethrone the king, but under pre-
tence to reform religion, or the laws, or to remove evil coun-

fellors, or other grievances whether real or pretended ^ For the

• Fofter. 198.
* Teud. L\.t. 5.

»
I Hal. P. C.I 18. iHawk. P. C. 38. •Uid.t.z\.

*

3 Inft. 9.
f

1 Hawk. P. C. 37.

Vol. IV. L law
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law does not, neither can it, permit any private man, or fet of

men^ to interfere forcibly in matters of fuch high importance ;

cfpecially as it has eftablifhed a fufficicnt power, for thefe pur-

pofes, in the high court of parliament : neither does the con-

ftitution juftify any private or particular refitlance for private or

particular grievances j though in cafes of national oppreflion the

nation has very jullifiably rileii as one man, to vindicate the

original contract fubfifting between the king and his people.
To refift the king's forces by defending a caflle againft them, is

a levying of war : and fo is an infurredtion with an avowed de-

fign to pull down <2// inclofuics, all brothels, and the like; the

univcrfality of the defign making it a rebellion againft the ftatc,

an ufurpatlon of the powers of government, and an infolent in-

vafion of the king's authority *. But a tumult with a view to

pull down a particular houfe, or lay open a particular enclofure,

amounts at moft to a riot ; this being no general defiance of

public government. So, if two fubjeds quarrel and levy war

againft each other, it is only a great riot and contempt, and no

treafon. Thus it happened between the earls of Hereford and

Glocefter in 20 Edw. I. who raifed each a little army, and com-
mitted outrages upon each others lands, burning houfes, attended

with the lofs of many lives : yet this was held to be no high
treafon, but only a great mifdemefnor **. A bare confpiracy to

levy war does not amount to this fpecies of treafon j but
(
if

particularly pointed at the perfon of the king or his govern-

ment) it falls within the firft, of compafling or imagining the

king's death *.

4. **If a man be adherent to the king's enemies in his

**
realm, giving to them aid and comfort in the realm, or elfe-

** where," he is alfo declared guilty of high treafon. This muft

likewife be proved by fome overt adt, as by giving them intel-

ligence, by fending them provifions, by felling them arms, by

treacheroufly furrendering a fortrefs, or the like ^, By enemies

« I Hal. p. C. 132. *3lnft. 9. Foftcr. 2il. 213.
* Uid, 136.

k
3lnft. 10.

are
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arc here underftood the fubje<fls of foreign powers with whom
we are at open war. As to foreign pirates or robbers, who may
happen to invade our coafts, without any open hoftilities be-

tween their nation and our own, and without any commiflion

from any prince or ftate at enmity with the crown of Great

Britain, the giving them any afliftance is alfo clearly treafon ;

cither in the light of adhering to the public enemies of the king
and kingdom *, or elfe in that of levying war againft his majef-

ty. And, moft indifputably, the fame adts of adherence or aid,

which (when applied to foreign enemies) will conftitute treafon

under this branch of the ftatute, will (when afforded to our

own fellow-fubjedts in aftual rebellion at home) amount to high
treafon under the defcription of levying war againft the king.
But to relieve a rebel, fled out of the kingdom, is no treafon :

for the ftatute is taken ftridly, and a rebel is not an enemy, an

enemy being always the fubjeft of fome foreign prince, and

one who owes no allegiance to the crown of England **. And
if a perfon be under circumftances of adtual force and con-

ftraint, through a well-grounded apprehenlion of injury to his

life or perfon, this fear or compulfion will excufe his even join-

ing with either rebels or cnemfes in the kingdom, provided he

leaves them whenever he hath a fafe opportunity *.

5. "If a man counterfeit the king's great or privy feal,'*

this is alfo high treafon. But if a man takes wax bearing the

impreiTion of the great feal off from one patent, and fixes it to

another, this is held to be only an abufe of the feal, and not a

counterfeiting of it ; .as was the cafe of a certain chaplain, who
in fuch manner framed a difpenfation for non-refidence. But

the knavifh artifice of a lawyer much exceeded this of the di-

vine. One of the clerks in chancery glewed together two pieces

of parchment j on the uppermoft of which he wrote a patent,

to which he regularly obtained the great feal, the label going

through both the fkins. He then diffolved the cement; and

•Foftcr. 219.
 

1 Hawk. P. C. j8.
" Jkid. 216. • Eoftcr. 216.

L 2 taking
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taking off the written patent, on the blank fkin wrote a frefli

patent, of a different import from the former, and publifhed it

as true. This was held no counterfeiting of the great feal, but

only a great mifprifion ; and fir Edward Coke^ mentions it with

fome indignation, that the party was living at that day.

6. Th e fixth fpecies of treafort under this ftatute> is
** if a

** man counterfeit the king's moneys and if a man bring falfe

•*
money into the realm counterfeit to the money of England,

<*
knowing the money to be falfe." As to the firft branch, coun-

terfeiting the king's money; this is treofon, whether the falfe

money be uttered in payment or not. Alfo if the king's own
minters alter the flandard or alloy eftablilhed by law, it is trea-

fon. But gold and filver money only are held to be within this

ftatute *'. With regard likewife to the fecond branch, importing

foreign counterfeit money, in order to utter it here ; it is held

that uttering it, without importing it, is not within the ftatute '.

But of this we fhall prefently fay more.

7. Th e laft fpecies of treafon, afcertained by this ftatute, is

** if a man flay the chancellor, treafurer, or the king's juftices
** of the one bench or the other, juftices in eyre, or juftices of
**

aflize, and all other juftices affigned to hear and determine,
**
being in their places doing their offices." Thefe high magif-

trates, as they reprefent the king's majefty during the execution

of their offices, are therefore for the time equally regarded by-

the law. But this ftatute extends only to the acftual killing of

them, and not to wounding, or a bare attempt to kill them. It

extends alfo only to the officers therein fpecified ; and therefore

the barons of the exchequer, as fuch, are not within the pro-
ted:ion of this a(5t".

Thus careful was the legiflature, in the reign of Edward the

third, to fpecify and reduce to a certainty the vague notions of

f
3 Inft. 16. ' liiJ. 43.

* 1 Hawk. P. C. 42.
•

1 Hal. P. C. 231.

treafon.
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tr^afon, that had formal/ prevailed in our courts. But the adt

does not flop here, but goes on. ** Becaufe other like cafes of
" treafon may happen in time to come, which cannot be thought
" of nor declared at prefcnt, it is accorded, that if any other

** cafe fuppofed to be treafon, which is not above fpecified, doth
**
happen before any judge ; the judge fhall tarry without going

«* to judgment of the treafon, till the caufe be Hiewcd and dc-
** clared before the king and his parliament, whether it ought
<* to be judged treafon, or other felony." Sir Matthew Hale' is

very high in his encomiums on the great wifdom and care of the

parliament, in thus keeping judges within the proper bounds and

lifnits of this ad:, by not fuffering them to run out (upon their

own opinions )
into conftrudive trcafons, though in cafes that

feem to them to have a like parity of reafon ; but rcferving
them to the decifion of parliament. This is a great fccurity to

the public, the judges, and even this facred slOl itfelf ; and leaves

a weighty mem^fito to judges to be careful, and not overhafty
in letting in treafons by conftrudion or interpretation, efpecially

in new cafes that have not been refolved and fettled. 2. He
obferves, that as the authoritative decifion of thefe cafus omijfi

is referved to the king and parliament, the mofl: regular way to

do it is by a new declarative adt : and therefore the opinion of

any one or of both houfes, though of very rcfpedable weight,
is not that folemn declaration referred to by this ad, as the only
criterion for judging of future treafons.

In confequencc of this power, not indeed originally granted

by the ftatute of Edward III, but conftitutionally inherent

in every fubfequent parliament, (which cannot be abridged of

any rights by the ad of a precedent one) the legiilaturc was ex-

tremely liberal in declaring new treafons in the unfortunate reign
of king Richard the fecond : as, particularly, the killing of an

emtbaiTador was made fo; which feems to be founded upon better

reafon than the multitude of other points, that were then ftraincd

up to this high offence : the moft arbitrary and abfurd of ail

« 1 Hal. P. C. 259.

which
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which was by the ftatute 21 Ric. II. c. 3. which made the bare

purpofc and intent of killing or depofing the king, without any
overt aft to dcmonflrate it, high treafon. And yet fo little effedt

have over-violent laws to prevent any crime, that within two

years afterwards this very prince was both dcpofed and murdered.

And, in the firft year of his fucceflbr's reign, an ad was paffed",

reciting
" that no man knew how he ought to behave himfelf,

" to do, fpeak; or fay, for doubt of fuch pains of treafon : and
*' therefore it was accorded that in no time to come any treafon be

''judged, othcrwife than was ordained by the ilatute of king
<« Edward the third." This at once fwept away the whole load

of extravagant treafons introduced in the time of Richard the

fecond.

But afterwards, between the reign of Henry the fourth and

'queen Mary, and particularly in the bloody reign of Henry the

eighth, the fpirit of inventing new and flrange treafonjs was re-

vived; among which we may reckon the offences of clipping

money 5 . breaking prifon or rcfcue, when the prifoner is com-
mitted for treafon J burning houfes to extort money; flealing
cattle by Welchmcn ; counterfeiting foreign coin ; wilful poi-

foning ; execrations againfl the king j calling him opprobrious
names by public writing ; counterfeiting the fign manual or

fignet; rcfufing to abjure the pope; deflowering, or marrying
without the royal licence, any of the king's children, fiflers,

aunts, nephews, or nieces ; bare foUcitation of the chaflity of

the queen or princefs, or advances made by themfelvcs ; mar-

rying with the king, by a woman not a virgin, without pre-

vioufly difcovcring to him fuch her unchaite life ; judging or

Se/ievmg (manifefled by any overt a6t) the king to have been

lawfully married to Anne of Cleve ; derogating from the king's

Foyal flile and title; impugning his fupremacy; and afTembling

riotaufly to the number of twelve, and not difperfing upon pro-
clamation : ail which new-fangled treafons were totally abro-

gated by the flatute i Mar. c. i . which once more reduced all

• Stat. iHen.IV. c. 10.

treafons
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trcafons to the ftandard of the ftatutc 25 Edw. HI, Since which

time, though the Icgillature has been more cautious in creating
new offences of this kind, yet the number is very confiderably

encrcafed, as wc fhall find upon a (hort review.

Th E s E new freafons, created fince the (latute i Mar. c !
and not comprehended under the defcription of ftatute 25£dw.lII»
I {hall comprize under three heads, i . Such as relate to papiils.

2. Such as relate to fajfifying the coin or other royal fignatures^

3. Such as are created for th« fccurity of the protcftant fucc«f-

fion in the houfe of Hanover.

I. The firfl: fpecies, relating to paptfts, was confidered in the

preceding chapter, among the penalties incurred by that branch

of non-conformifls to the national church ; wherein we have

only to remember that by ilatute 5 Eliz. c. i . to defend the

pope's jurifdi<5tion in this realm is, for the firfl time, a heavy
mifdemefnor ; and, if the offence be repeated, it is high trea-

fon. Alfo by flatute 27 Eliz. c. 2. if any popifh pricfl, born in

the dominions of the crown of England, fhall come over hither

from beyond the feas ; or fhall tarry here three days without

conforming to the cl^urch ; he is guilty of high treafon. And

by flatutc 3 Jac. I. c. 4. if any natural born fubje<5t be with-

drawn from his allegiance, and reconciled to the pope or fee of

Rome, or any other prince or flate, both he and all fuch as

procure fuch reconciliation fhall incur the guilt of high treafon.

Thefe were mentioned under the divifion before referred to, a&

fpiritual offences, and I now repeat them as temporal ones alfo :

the reafon of diflinguifhing thefe overt ads of popery from all

others, by fetting the mark of high treafon upon them, being

certainly on a civil, and not on a religious, account. For every

popifh prieil of courfe renounces his allegiance to his temporal

fovercign upon taking orders ; that being inconfiflent with his

new engagements of canonical obedience to the pope : and the

fame m^y be faid of an obflinate defence of his authority here,

or a formal reconciliation to the fee of Rome, which the fla-

tutc
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tute conilrqes to be a withdrawing from ene's natural allegiance j

and therefore, bcfides being reconciled ** to the pope," it alfo

addi '* or aiiv other prince or Itate."

2. With regard to treafons relative to the coin or other royjl

figtmt.uves, wp may recpfte^ that the only two offences refpeding

tlys c.oinagt^K which are made treafon by the flatute 25 Edw. 111.

arc tlie adtuai counterfeiting the gold and filver coin o^ this king-
dom ; or the importing fuch counterfeit money with intent ta

utter it, knowing it Iq be falfe. But thefe not being found fuf~

ficient to reltrain the evil pra(5tices of coiners and falfe moncyers,
other ftatutes have been fince made for that purpofe. The crime

itfelf is made a fpecies of high treafon ; as being a breach of al-

legiance, by infringing the king's prerogative, and aifuming one

of the attributes of -the foVereign, to whom alone it belongs to

itt the value and determination of coin made at home, or to fix

the currency of foreign money : and befides, as all money which
bears the ftamp of the kingdom is fent into the world upon the

public faith, as containing metal of a particular weight and flan-

dard, whoever falfifies this is aji oiFender againft the ftate, by

contributing to render that public faith fufpedi^d. And upon
the f\me reafons, by a law of the emperor Conftantine "^^ falfe

coiners were declared guilty of high treafo.n, and were con-

demned to be burned alive : as, by the laws of Athens "^y all

counterfeiters, debafers, and diminifhers of the current coin

were fubjed:ed to capital puniihment. However, it mufl be

owned, that this method of reafoning is a little overftrained :

counterfeiting or dcbafing the coin being ufually pra(fliced, rather

for the fake of private and unlawful lucre, than out of any dif-

affecftion to the fovercign. And therefore both this and it's kind-

red fpecies of treafon, that of counterfeiting the feals of the

crown or other royal lignatures, feem better denominated by the

later civilians a branch of the crimen falji or forgery (
in which

they are followed by Glanvil y, Bradlon % and Fleta
*

)
than by

*" C. 9, 24. 2. Cod. Theod. de fdfa tnoveta, y /. 14. r. 7.

/. 9.
*

/. 3. c. 3. §. I & 2.

* Pott. Ant. 1, 1, c. 26. *
/. I. f. 22. Con-
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Conftantinc and our Edward the third, a fpecles of the crimen

laefae majejiatis or high treafon. For this confounds the diftinc-

tion and proportion of offences ; and, by affixing the fame idea*

of guilt upon the man who coins a leaden groat and him who
aifaffinates his fovereign, takes off from that horror which ought
to attend the very mention of the crime of high treafon, and

makes it more familiar to the fubjedt. Before the flatutc

25 Edw. III. the offence of counterfeiting the coin was held to

be only a fpecies of petit treafon
^

: but fubfequent adts in their

new extenfions of the offence have followed the example of that,

and have made it equally high treafon as an endeavour to fubvert

the government, though not quite equal in it's punifhment.

In confequence of the principle thus adopted, the flatutc

I Mar. c. I. having at one blow repealed all intermediate trea-

fons created fince the 25 Edw. III. it was thought expedient by
flatute 1 Mar. fl. 2. c. 6. to revive two fpecies thereof; viz,

I . That if any perfon falfely forge or counterfeit any fuch kind

of coin of gold or filver, as is not the proper coin of this realm,

but fhall be current within this realm by confent of the crown ;

"

or, 2. fhall falfely forge or counterfeit the fign manual, privy

lignet, or privy feal ; fuch offences fhall be deemed high treafon.

And by flatutc i & 2 P. & M. c. 11. if any perfons do bring
into this realm fuch falfe or counterfeit foreign money, being
current here, knowing the fame to be falfe, and fhall utter the

fame in payment, they fhall be deemed offenders in high trea-

fon. The money referred to in thefe flatutes mufl be fuch as is

abfolutely current here, in all payments, by the king's procla*
mation; of which there is none at prcfent, Portugal money
being only taken by confent, as approaching the nearefl to our

flandard, and falling in well enough with our divifions of money
into pounds and fhillings : therefore to counterfeit it is no high
treafon, but another inferior offence. Clipping or defacing the

genuine coin was not hitherto included in thefe flatutes ; though
an offence equally pernicious to trade, and an equal infult upon

«»
I Hal. p. C. 224.

Vol. IV. M the



90 Public Book IV.

the prerogative, as well as perfonal affront to the fovereign ;

whofe very image ought to be had in reverence by all loyal fub-

jed:s. And therefore, among the Romans", defacing or even

nielting down the emperor's ftatues was made treafon by the

Julian law ; together with other offences of the like fort, ac-

cording to that vague appendix,
" aliudve quidJimilefi admiferint ,'*

And now, in England, by ftatute 5 Eliz. c. 1 1 . clipping, wafhing,

rounding, or filing, for wicked gain's fake, any of the money
of this realm, or other money fuffered to be current here, fhall

be adjudged high treafon; and by flatute 18 Eliz. c. i. the fame

offence is defcribed in other more general wofds
-,

viz, impair-

ing, diminifhing, falfifying, fcaling, and lightening ; and made
liable to the fame penalties. By ftatute 8 & 9 W. III. c. 26.

made perpetual by 7 Ann. c. 25. whoever (hall knowingly make
Of mend, or aflift in fo doing, or (hall buy or fell, or have in

his poffeflion, any inftruments proper only for the coinage of

money; or fhall convey fuch inftruments out of the king's mint;

fhall be guilty of high treafon : which is by much the feverefl

branch of the coinage law. The flatute goes on farther, and

ena<5ts, that to mark any coin on the edges with letters, or

Qtherwife, in imitation of thofe ufed in the mint ; or to colour,

gild, or cafe over any coin refembling the current coin, or even

round blanks of bafe metal ; fhall be conftrued high treafon.

And, laftly, by ftatute 15 & 16 Geo. II. c. 28. if any perfon
colours or alters any filvcr current coin of this kingdom, to

make it rcfemble a gold one; or any copper coin, to make it

refcmble a filvcr one -, this is alfo high treafon : but the of-

fetider fhall be pardoned, in cafe he difcJovcrs and convifts two

other offenders of the fame kind.

3.
Tft E other new fpccies of high treafon is fuch as is crea-

ted for the fecimty of the proteftant fuccejieiti over and above

fticli treafons againft the king and government as were com-

{yrtted under the ftatute 25 Edw. III. For this purpofc, after

the t(k of fetrfement was made, for transferring the crown to

the



Ch. 6. Wrongs. 91
the illuflrious houfe of Hanover, it was enabled by ftatutc

13 & 14 W. III. C.3. that the pretended prince of Wales, whq
was then thirteen years of age, and had aiTumed the ti^e of

king James III, fliould be attainted of high treafon ; and it was

made high treafon for any of the king's fubje(5ts by letters, mef-

fages, or otherwife, to hold correfpondence with him^ or arvy

perfon employed by him, or to remit any money for his ufe,

knowing the fame to be for his fervicc. And by ftatute 17Geo.Il,
c. 39. it is enadled, that if any of the fons of the pretender
(hall land or attempt to land in this kingdom, or be found in

Great Britain, or Ireland, or any of the dominions belonging
to the fame, he ihall be judged attainted of high treafon, and

fufFer the pains thereof. And to correfpond with them, or re-

mit money for their ufe, is made high treafon in the fame man-
ner as it was to correfpond with the father. By the ftatute

I Ann. ft. 2. c. 17. if any perfon fliall endeavour to deprive or

hinder any perfon, being the next in fucceilion to the crown

according to the limitations of the zCt of fcttlement, from fuc-

ceeding to the crown, and ihall malicioufly and directly i^tteinpt

the fame by any overt a<5l, fuch offence Ihall be high treafon.

And by ftatute 6 Ann. c. 7. if any perfon lliall n^alicioufty^ ad^

vifedly, and dire(5tly, by writing or printing, maintain and af-

firm, that any other perfon hath any right or title to the crown

of this realm, otherwife than according to the adt of fettlement;

or that the kings of this realm with the authority of parliament
are not able to make laws and ftatutes, to bind the crown and

the defcent thereof; fuch perfon ftiall be guilty of high treafon.

This offence
(
or indeed maintaining this dodtrine in any wife,

that the king and parliament cannot limit the crown) was once

before made high treafon, by ftatute i3Eliz. c. i. during the

life of that princefs. And after her deceafe it continued a high

mifdemefnor, punifliable with forfeiture of goods and chattels,

even in the moft flouriftiing aera of indefeafible hereditary right

and Jure drcifio fucceftion. But it was again raifed into high
treafon, by the ftatute of Anne before-mentioned, at the time

of a projected invalion in favour of the then pretender j and

M 2 upjn
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upon this flatute one Matthews, a printer, was convicSted and

executed in 171 9, for printing a treafonable pamphlet intitled

vox populi vox Dei **.

Thus much for the crime of treafon, or laefae majejlatisy in

all it's branches ; which confifts, we may obferve, originally,

in groflly counteracting that allegiance, which is due from the

fubjedl by either birth or refidence : though, in fome inftances,

the zeal of our legiflators to flop the progrefs of fome highly

pernicious practices has occafioned them a little to depart from

this it's primitive idea. But of this enough has been hinted

already : it is now time to pafs on from defining the crime to

defcribing it's punifhment.

Th e punifhment of high treafon in general is very folemn

and terrible, i. That the offender be drawn to the gallows,
and not be carried or walk ; though ufually a fledge or hurdle

is allowed, to preferve the offender from the extreme torment

of being dragged on the ground or pavement'. 2. That he be

hanged by the neck, and then cut down alive. 3. That his en-

trails be taken out, and burned, while he is yet alive. 4. That

his head be cut off. 5. That his body be divided into four

parts. 6. That his head and quarters be at the king's dif-

pofal ^

The king may, and often doth, difcharge all the punifhment,

except beheading, efpecially where any of noble blood are at-

tainted. For, beheading being part of the judgment, that may
be executed, though all the reft be omitted by the king's com-

mand*. But where beheading is no part of the judgment, as

in murder or other felonies, it hath been faid that the king can-

not change the judgment, although at the requert of the party,

•* State Tr. IX. 680. amplcs in fcripturc ; for Joab wai drawn,
•

I Hal. P. C. 382. Bithan was hanged, Judas was cmbowclled,
' This punifhment for treafon fir Edward and fo of the reft. (3 Inft. 21 1 .)

Coke tells us, it warranted by divers ex- * 1 Hal. P. C. 351.

from
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from one fpecies of death to another^. But of this we fball

fay more hereafter.

In the cafe of coining, which is a treafon of a different

complexion from the reft, the punifhment is milder for male

offenders ; being only to be drawn, and hanged by the neck

till dead'. But in treafons of every kind the punifhment of

women is the fame, and different from that of men. For, as

the natural modefty of the fex forbids the expofmg and publicly

mangling their bodies, their fentence (which is to the full as

terrible to fenfe as the other) is to be drawn to the gallows, and

there to be burned alive ^.

Th e confequences of this judgment, (attainder, forfeiture,

and corruption of blood) muft be referred to the latter end of

this book, when we fhall treat of them all together, as well in

treafon as in other offences.

*
3lnft. 52.

k 2 Hal. p. C. 599.
i iHal. p. C. 3SI.
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Chapter the seventh.

Of felonies, injurious to the KING^s

PREROGATIVE.

AS,
according to the method I have adopted, we are next

to confider fuch felonies as are more immediately inju-

rious to the king's prerogative, it will not be amils here, at our

firfl: entrance upon this crime, to enquire briefly into the nature

and meaning of yt'/owy i before we proceed upon any of the par-

ticular branches, into which it is divided.

Felony, in the general acceptation of our Englifli law, com-

prizes every fpecies of crime, which occafioned at common law

the forfeiture of lands Or goods. This mod frequently happens
in thofe crimes, for which a capital punilhment either is or was

liable to be inflicted : for thofe felonies, which are called clergy-

able, or to which the benefit of clergy extends, were antiently

puniflied with death in all lay, or unlearned, offenders
', though

now by the llatute-law that punifhment is for the firll: offence

univerfally remitted. Treafon itfelf , fays fir Edward Coke %
was antiently comprized wnder the name of felony : and in con-

firmation of this we may obferve, that the ftutute of treafons,

25 Edw. III. c. 2. fpeaking of fome dubious crimes, directs a

•
3lnft. 15.

reference
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reference to parliament ; that it may be there adjudged,
** whe-

** ther they be treafon, or ot/jer felony." All treafons therefore,

ftridly fpeaking, are felonies; though all felonies are not treafon.

And to this alfo we may add, that all offences, now capital, arc

in fome degree or other felony : and this is likewife the cafe

with fome other offences, which are not puniflied with death
-,

as fuicide, where the party is already dead ; homicide by chance-

medly, or in felf-defence ',
and petit larceny, or pilfering ; all

which are (ftridly fpeaking) felonies, as they fubjedt the com-
mitters of them to forfeitures. So that upon the whole the only

adequate definition of felony feems to be that which is before

laid down ; viz. an offence which occafions a total forfeiture of

either lands, or goods, or both, at the common law ; and to

which capital or other puniflimcnt may be fuperadded, according
to the degree of guilt.

•

T o explain this matter a little farther : the word felonyy or

felonia^ is of undoubted feodal original, being frequently to be

met with in the books of feuds, ^c ; but the derivation of it

has much puzzled the juridical lexicographers, Prateus, Calvi-

nus, and the refl : fome deriving it from the Greek, <p>iAof, an

impoflor or deceiver ; others from the Latin, fallo, fefellit to

countenance which they would have it called fallonia. Sir Ed-
ward Coke, as his manner is, has given us a flill flranger ety-

mology **; that it is crimen animo felleo perpetratum^ with a bitter

or gallifh inclination. But all of them agree in the defcription,

that it is fuch a crime as works a forfeiture of all the offender's

lands, or goods. And this gives great probability to fir Henry

Spelman's Teutonic or German derivation of it' : in which lan-

guage indeed, as the word is clearly of feodal original, we ought
rather to look for it's fignification, than among the Greeks and

Romans. Fe-lon then, according to him, is derived from two

northern words ; fC0, which fignifies (we well know) the fief,

feud, or beneficiary eflate ; and lOH, which fignifies price or

value. Felony i^ therefore the fame as pretium feudi, the confi-

*
1 Inft. 391.

' Q\ci^zx. tit. Felon.

deration
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deration for which a man gives up his fief j as we fay in common

fpeech, fuch an adt is as much as your life, or eftate, is worth.

In this fenfe it will clearly figpify the feodal forfeiture, or a<5l by
which an eflate is forfeited, or efcheats, to the lord.

To confirm this we may obferve, that it is in this fenfe, of

forfeiture to the lord, that the feodal writers conftantly ufe it.

For all thofe adls, whether of a criminal nature or not, which

at this day are generally forfeitures of copyhold eftates^ are ftiled

feloniae in the feodal law : **fcilicet, per quas feudum amittitur^.'*

As, **Ji domino defervire noluerit^
-, Ji per annum et diem cejfaverit

** in petenda invejlitura
^

; Ji dominum ejuravit, i. e. negavit fe a

«' domino feudum habere
^

-, Ji a domino, in jus eum vocante, ter ci-

** tatus non comparuerit
*

;" all thefe, with many others, are ftill

caufes of forfeiture in our copyhold eftates, and were denominated

felonies by the feodal conftitutions. So likewife injuries of a more

fubftantial or criminal nature were denominated felonies, that is,

forfeitures : as affaulting or beating the lordS vitiating his wife or

daughter, ^*Ji dominum cucurbitaverit, i. e. cum uxore ejus concubue-

«* r/V';" all thefe are efteemed felonies, and the latter is expreflly

fo denominated, ^*
Jifeceritfeloniam, dominumforte cucurbitando^"

And as thefe contempts, or fmaller offences, were felonies or a(fls

of forfeiture, of courfe greater crimes, as murder and robbery,

fell under the fame denomination. On the other hand, the lord

might be guilty of felony, or forfeit his feignory to the vafTal,

by the fame a6ts as the vafTal would have forfeited his feud to the

lord. ** Si dominus commifit feloniam, per quam vafalius amitteret

**
feudum Ji eam commiferit in dominum, feudi proprietatem etiam

** dominus perdere debet ".'* One inflance given of this fort of fe-

lony in the lord is beating the fervant of his vafal, fo as that he

lofes his fervice ; which fcems merely in the nature of a civil

* See Vol. II. pag. 284.
* Ftud. I, 2. t. zz.

« Feud. 1.2. t. 26. in calc.
^ Feud. I. 2. /. 24. ^.2.

^ Feud. l.\. t.2i. ' Feud. /. i. t. 5.

« Feud. I. 2. t. 24.
• * Feud. /. 2. /. 38. Britton. l.i.c. 2%.

* Feud. I. 2. t. 34. /. 2. /. 26. J. 3.
" Feud. I. 2. t, 26 (s^ 47.

injury.
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injury, (o far as it refpe(5ts the vafal. And all thefe felonies were

to be determined **fer laudamentum Jive judicium pariumfuorum'*
in the lord's court ; as with us forfeitures of copyhpld lands are

prefcntablc by the homage in the court-bgron.

Felony, a^d the a(3: of forfeiture to the lord, being tbui

fynonyraous terms in the fcodal law, we may Qafily trace the

fcafon why, upon the introduction of that law into England,
thofe crimes which induced jfuch forfeiture or efcheat of land*

(and, b^ a fmali deflexion from the original fpnfp, fuch as in-

duced the foffciture q£ goods alfo) were denominated felonies.

Thus it wasiaid, that fuicidc, robbery, and rape, were felonies;

that is, the confequence of fuch.crimes was forfeiture j till by

long ufe we hcgaii to lignify by the term of felony the adlual

crime committed, and not the penal confequence. And .upon
this fyftcm coaly can we account for the cauie, why treafon in

antient timca was ;held to be a fpecics of felony : vi^. becaui«

it induced a forfeiture.

Hence it follows, that capital punifhment does by no means

enter into the tru^ idea and definition of feldfty. Felony may
be without inflifting capital punifhment, as in the cafes in-

ftanccd of feif-mairder, excufable homicide, and petit krciny :

and it is pofTible that capital punishments may be infli<f^ed, and

yet thcofFence be no folqny ; as in the cafe of herefy by the com-
mon law, .whjlch, though. capital, never worked any forfeiture

of lands or goods % an inicparablc incident to fdony. Al*d of

the fame nature is the punifhment of ftanding mute, without

pleading to an indi<fbment; which is capital, but without any
forfpitucc, and therefore fuch ftanding mute is no felony. In

ihort the true criterion of fielony is forfeiture ; for, as fir Ed-
'wardCoke juiily obierves^ in all felonies which are punifhable
.with death, the offender lolics all his lands in fce-fimple, .^nd

alfo his gogdsand chattels ; in fuch as are not fo punishable,
his goods and chattels only.

•
3 IniL 43. . p I Inft. 391.

Vol. IV. N The
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The idea of felony is indeed fo generally conne<Stcd with that

t)f capital punifhment, that we find it hard to feparate them ;

and to this ufagc the interpretations of the law do now conform.
And therefore if a ftatute makes any new offence felony, the

law •*

implies that it (hall be punifhed with death, viz. by hang-
ing, as well as with forfeiture : unlefs the offender prays the

benefit of clergy; which all felons are entitled once to have,
unlefs the fame is expreflly taken away by ftatute. And, in com-

pliance herewith, I £hall for the future confider it alfo in the

fame light, as a generical term, including all capital crimes below
treafon ; having premifed thus much concerning the true nature

and original meaning of felony, in order to account for the reafon

of thofc inilances I have mentioned, of felonies that are not ca-

pital, and capital offences that arc not felonies : which feem at

firfl view repugnant to the general idea which we now entertain

of felony, as a crime to he punifhed by death ; whereas properly
it is a crime to be punifhed by forfeiture, and to which death

may, or may not be, though it generally is, fuperadded.

I PROCEED now to confider fuch felonies, as arc more im-

mediately injurious to the king's prerogative. Thefe are, i . Of-
fences relating to the coin, not amounting to treafon. 2 . Offences

againfl the king's council. 3. The offence of ferving a foreign

prince. 4. The offence of imbezzling the king's armour or

ilores of war. To which may be added a fifth, 5. Defertion

from the king's armies in time of war.

I. Offences relating to the coin, under which may be
ranked fome inferior mifdemefnors not amounting to felony, are

thus declared by a feries of flatutes, which I fhall recite in the

order of time. And, firfl, by ftatute 27 Edw. I. c. 3. none fhall

bring pollards and crockards, which were foreign coins of bafe

metal, into the realm, on pain of forfeiture of life and goods.

By ftatute 9 Edw. III. ft. 2. no fterling money fhall be melted

< I Hawk. P. C. 107. 2 Hawk. P. C. 444.

down.
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down, upon pain of forfeiture thereof. By ftatute i4Eliz. c.3.

fuch as forge any foreign coin, although it be not made current

here by proclamation, {hall (with their aiders and abettors) be

guilty of mifprifion of treafon ; a crime which we fhall here-

after confider. By ftatute 13 & 14 Car. II. c. 3 1. the offence of

melting down any current fiiver money fliall be puniftied with

forfeiture of the fame, and alfo the double value : and the of-

fender, if a freeman of any town, fhall be disfranchifed ; if not,

fliall fuffer fix months imprifonment. By ftatute 6 6c 7 W. III.

c. 17. if any perfon buys or fells, or knowingly has in his cuf-^

tody, any clippings or filings of the coin, he ftiall forfeit the

fame and 500 /
-,

one moiety to the king, and the other to the

informer -,
and be branded in the cheek with the letter R. By

ftatute 8 & 9W. III. c. 26. if any perfon ftiall blanch, or whiten,

copper for fale ; (which makes it refemble fiiver) or buy or fell

or offer to fale any malleable compofition, which ftiall be heavier

than fiiver, and look, touch, and wear like gold, but be beneath

the ftandard : or if any perfon ftiall receive or pay any counter-

feit or diminiflied money of this kingdom, not being cut in

pieces, (an operation which every man is thereby empowered to

perform) at a lefs rate than it ftiall import to be of: (which de-

monftrates a confcioufnefs of it's bafenefs, and a fraudulent de-

fign) all fuch perfons ftiall be guilty of felony. But thefe pre-

cautions not being found fufticicnt to prevent the uttering of falfe

or diminiftied money, which was only a mifdemefnor at common

law, it is enaded by ftatute 15 & 16 Geo. IL c. 28. that if any

perfon ftiall tender in payment any counterfeit coin, knowing it

fo to be, he ftiall for the firft offence be imprifoned fix months ;

and find fureties for his good behaviour for fix months more :

for the fecond offence, ftiall be imprifoned and find fureties for

two years ; and, for the third offence, ftiall be guilty of felony

without benefit of clergy. Alfo if a perfon knowingly tenders

in payment any counterfeit money, and at the fame time has

more in his cuftody; or ftiall, within ten days after, knowingly
tender other falfe money j he ftiall for the firft offence be impri*

ioned one year, and find fureties for his good behaviour for two

N 2 years
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years longer ; and for the fecond, be guilty of felony without

benefit of clergy. By the fame ilatute it is alfo enadted, that,

if any perfon counterfeits the copper coin, he (hall fuffer two

years imprifonment, and find fureties for two years more. Thus
miich for offences relating to the coin, as well mifdemefnors as

felonies, which I thought it moft convenient to confider in one

and the fame view.

2. Felonies, agzink the king's cauncil\ are; firft, by fta-

tute 3 Hen.VII. c. 14. if any fworn fervant of the king's houfhold

confpires or confederates to kill any lord of this realm, or other

perfon, fworn of the king's council, he fhall be guilty of felony.

Secondly, by ftatute 9 Ann. c. 16. to affault, ftrike, wound, or

attempt to kill, any privy counfellor in the execution of his

office, is made felony without benefit of clergy.

3. Felonies m fervtng foreign Jiatesy which fervice is ge-

nerally inconfiftent with allegiance to one's natural prince, are

reftrained and punifhed by ftatute 3 Jac. I. c.4. which makes it

felony for any perfon whatever to go out of the realm, to ferve

any foreign prince, without having firft taken the oath of alle-

jgiance before his departure. And it is felony alfo for any gentle-

man, or perfon of higher degree, or who hath borne any office

in the army, to go out of the realm to ferve fuch foreign prince
or ftate, without previoufly entering into a bond with two lure-

ties, not to be reconciled to the fee of Rome, or enter into any

confpiracy againft his natural fovereign. And farther, by fta-

tute 9 Geo. II. c. 30. enforced by ftatute 29 Geo. II. c. 17. if

any fubjeft of Great Britain fhall enlift himfclf, or if any perfon
fhall procure him to be enlifted, in any foreign fetvice, or de-

tain or embark him for that purpofe, without licence under the

king's fign manual, he ftiall be guilty of felony without benefit

t)f clergy : but if the perfon, fo enlifted or enticed, (hall dif-

cover his feducer within fifteen days, fo as he may be appre-
hended and convidted of the (ame, he (hall himfelf be indem-

' Sec Vol. I. pag. 332,

nified.



Ch. 7. Wrongs.
nhled. By.ftatute 29 Geo. II. c.17. it is moreover enadled, tha.,

to ferve under the French king, as a miUtary officer, fliall be

felony without benefit of clergy ; and to enter into the Scotch

brigade, in the Dutch fervice, without previoufly taking the

oaths of allegiance and abjuration, fhall be a forfeiture of 500/.

4. Fe L o N Y, by imbezzling the king's armour or warlike

Jlores, is fo declared to be by ftatute 31 Eliz. c.4. which enads,

that if any perfon having the charge or cuflody of the king's

armour, ordnance, ammunition, or habiliments of war ; or of

any vid:ual provided for vid:ualling the king's foldiers or mari-

ners ; fhall, either for gain, or to impede his majefty's fervice,

imbezzle the fame to the value of twenty {hillings, fuch offence

fliall be felony. And the ftatute 22 Car. II. c. 5. takes away the

benefit of clergy from this offence, fo far as it relates to naval

ilores. Other inferior imbezzlements and mifdemefnors, that

fall under this denomination, are punifhed by ftatute i Geo. I.

c. 25. with fine and imprifonment.

5. Desertiqn from the king's armies in time of war,

whether by land or fea, in England or in parts beyond the feas,

is by the ftanding laws of the land (exclufive of the annual ad:s

of parliament to punifti mutiny and defertion
)
and particularly

by ftatute 18 Hen.VI. c.19. and 5 Eliz. c. ^. made felony, but

not without benefit of clergy. But by the ftatute 2 6c 3 Edw. VI.
c. 2. clergy is taken away from fuch deferters, and the offence

is made triable by the juftices of every ftiire. The fame ftatutes

punifti other inferior military offences with fines, imprifonment,
and other penalties.
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Chapter the eighth.

Of praemunire.

ATH I RD fpecies of offence more immediately affedling

the king and his government, though not fubjed to capi-

tal punifliment, is that of praemunire : fo called from the words

of the writ preparatory to the profecution thereof;
**
praemunire*

**
facias A. B" forewarn A. B. that he appear before us to an-

fwer the contempt wherewith he ftands charged ; which con-

tempt is particularly recited in the preamble to the writ **. It

took it's original from the exorbitant power claimed and exerci-

fcd in England by the pope, which even in the days of blind

zeal was too heavy for our anccftors to bear.

I T may juftly be obferved, that religious principles, which

(when genuine and pure) have an evident tendency to make their

profeflbrs better citizens as well as better men, have (when per-
verted and erroneous) been ufually fubverfive of civil govern-
ment, and been made both the cloak and the inftrument of every

pernicious defign that can be harboured in the heart of man.
The unbounded authority that was exercifed by the Druids in

the weft, under the influence of pagan fuperftition, and the

terrible ravages committed by the Saracens in the eaft, to pro-

pagate the religion of Mahomet, both witnefs to the truth of

• A barbarous word for fraemonert.
* Old l^at, Brev. loi. edit. 1534.

that
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that antient univerfal obfervation ; that, in all ages and in all

countries, civil and ecclefiaftical tyranny are mutually produ^ivc
of each other. And it is the glory of the church of England,
as well as a ftrong prefumptive argument in favour of the purity

of her faith, that fhe hath been (as her prelates on a trying oc-

cafion once exprelTed it
*")

in her principles and praAice ever mofl

unqueftionably loyal. The clergy of her perfuafion, holy in their

dodtrines and unblemiftied in their lives and converfation, are

alfo moderate in their ambition, and entertain juft notions of

the ties of fociety and the rights of civil government. As in

matters of faith and morality they acknowlege no guide but the

fcriptures, fo, in matters of external polity and of private right,

they derive all their title from the civil magiflrate ; they look

up to the king as their head, to the parliament as their lav\^-

giver, and pride themfelves in nothing fo juftly, as in being
true members of the church, emphatically ly law cftablifhed.

Whereas the principles of thofe v^^ho differ from them, as well

in one extreme as the other, are equally and totally deftrudlive

of thofe ties and obligations by which all fociety is kept toge-

ther; equally encroaching on thofe rights, which reafon and

the original contradt of every free ftate in the univerfe have

vcftcd in the fovereign power ; and equally aiming at a diflincfl

independent fupremacy of their own, where fpiritual men and

fpiritual caufes are concerned. The dreadful effedts of fuch a

religious bigotry, when actuated by erroneous principles, even

of the proteftant kind, are fufficiently evident from the hiftory
of the anabaptifls in Germany, the covenanters in Scotland,

and that deluge of fe<ftaries in England, who murdered their

fovereign, overturned the church and monarchy, fhook every

pillar of law, juftice, and private property, and moft devoutly
cftablifhed a kingdom of the faints in their ftead. But thefe

horrid devaflations, the effedts of mere madnefs or of zeal that

was nearly allied to it, though violent and tumultuous, were

but of a fhort duration. Whereas the progrefs of the papal po-

licy, long adtuated by the ftcady counfels of fucceflive pontiffs,

* Addrcfs to James II. 1 687.

took
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took deeper root, and was at length in ibme places with diffi-

culty, in others never yet, extirpated. For- this we might caU
to witnefs the black intrigues of the Jefuits, ib lately trium-

phant over Chriftendom, but n&w univerfally abandoned by even

the Roman catholic powers : but the Aibje(5t of our prefent

chapter rather leads us to confldcr the vaft ftrides, which were

formerly made in this kingdom by the popiih alttgy j how

nearly they arrived to effcding their grand defign ; fome few of

the means they made ufe of for eftabliihing their plan; and

how almoft all of th^m have been defeated or converted to bet-

ter purpofcs, by the vigour of our free conftitution, and the

wifdom of fucceflive parliaments.

Th E antient Britifh church, by whomfoever planted, was a

ftranger to the bifliop of Rome, and all his pretended authority*

But, the pagaii Saxon invaders having driven the profe^rs-of

chriftianity to the remoteft corners of our iflarid, their own con-

verfion was afterwards effedled by Auguftin the monk, and

other miflionaries from the court of Rome. This naturally in-

troduced fbme few of the papal corruptions in point; of -faith

and do(flrine ; but we read of no civil authority claittied by the

pope in thefe kingdoms, till the aera of th<? Norman conq-ueft :

when the then reigning pontiff having flavoured diike William

in his proje<Sted invafion, by blefling his hoft and confecrating
his banners, he took that opportunity alfo of efteblifhing his

fpiritual encroachments ; and was even pefmitted fo to do' by
the policy of the conqueror, in order more e^e^hially to-humble

the Saxon clergy and aggrandize his Norman prela,tes : prelates,

who, beir^g bred abroad in the dodrine and practice of (lavery,

had contracted a reverence and regard for it, and took a pleafure

in rivetting the chains of a free-born people.

The moft ftablc foundation of legal and rational government
is a due fubordination of rank, and a gradual fcaleof authority;
and tyranny alfo itfelf is tnod furely fupported by a regular in-

creafe of dcfpotifm, rifmg from the Have to the fultan : with

this
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this difference however, that the meafure of obedience in the

one is grounded on the principles of fociety, and is extended no

farther than reafon and neceflity will warrant ; in the other it is

limited only by abfolutc will and pleafure, without permitting
the inferior to examine the title upon which it is founded. More

effectually therefore to enflave the confciences and minds of the

people, the Romifh clergy themfelves paid the moft implicit
obedience to their own fuperiors or prelates ; and they, in their

turns, were as blindly devoted to the will of the fovereign pon-
tiff", whofc decifions they held to be infallible, and his authority
co-extenfive with the chriftian world. Hence his legates alatert

were introduced into every kingdom of Europe, his bulles and
decretal epiftles became the rule both of faith and difcipline, his

judgment was the final refort in all cafes of doubt or difficulty,
his decrees were enforced by anath^nas and fpiritual cenfures,

he dethroned even kings that were refraftory, and denied t«)

whole kingdoms (when undutiful) the exercife of chriftian or*-

dinances, and the benefits of the gofpel of God.

But, though the being fpiritual head of the church was a

thing of great found, and of greater authority, among men of

confcience and piety, yet the court of Rome was fully apprized
that (among the bulk of mankind) power cannot be maintained

without property; and therefore it's attention began very early to

be rivetted upon every nn^ethod that promifed pecuniary advan-

tage. The do(5trine of purgatory was introduced, and with it

the purchafe of mafles to redeem the fouls of the deceafed.

New-fangled offences were created, and indulgences were fold

to the wealthy, for liberty to fin without danger. The canon
law took cognizance of crimes, injoined penance pro falute

animae, and commuted that penance for money. Non-refidencc
and pluralities among the clergy, and marriages among the laity

related within the fevcnth degree, were ftrid:ly prohibited by
canon ; but difpenfations were fcldom denied to thofe who could

afford to buy them. In fliort, all the wealth of chriftcndom

Vol. IV. O was
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was gradually drained, by a thoufand chanels, into the coffers

of the holy fee.

Th E eftablifhment alfo of the feodal fyftem in moft of the

governments of Europe, whereby the lands of air private pro-

prietors were declared to be holden of the prince, gave a hint to

the court of Rome for ufurping a fimilar authority over all the

preferments of the church ; which began firft in Italy, and gra-

dually fpread itfelf to England. The pope became a feodal lord;

and all ordinary patrons were to hold their right of patronage
under this univerfal fuperior. Eftates held by feodal tenure,

being originally gratuitous donations, were at that time deno-

minated benejicia : their very name as well as conftitution was

borrowed, and the care of the fouls of a parifh thence came to

be denominated a benefice. Lay fees were conferred by inveftiture

or delivery of corporal poffeflion ; and fpiritual benefices, which

at firft were univerfally donatives, now received in like manner

a fpiritual inveftiture, by inftitution from the bifhop, and in-

dudtion under his authority. As lands efcheated to the lord, in

defedl of a legal tenant, fo benefices lapfed to the bifhop upon

non-prefentation by the patron, in the nature of a fpiritual

cfcheat. The annual tenths colledted from the clergy were equi-

valent to the feodal render, or rent referved upon a grant ; the

oath of canonical obedience was copied from the oath of fealty

required from the vafal by his fuperior j and the primerJeijins of

our military tenures, whereby the firft profits of an heir's eflate

were cruelly extorted by his lord, gave birth to as cruel an ex-^

adion of firft-fruits from the beneficed clergy. And the occa-

fional aids and talliages, levied by the prince on his vafals, gave
a handle to the pope to levy, by the means of his legates a la^

iere, peter-pence and other taxations.

At length the holy father went a ftep beyond any example
of either emperor or feodal lord. He referved to himfelf, by hi$

own apoftolical authority'', the prefentation to all benefices which

* Extrav. l.^. t.z. cx^.
became
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became vacant while the incumbent was attending the court of

Rome upon any occafion, or on his journey thither, or back

again ; and moreover fuch alfo as became vacant by his promo-
tion to a bifhoprick or abbey :

**
etiamji ad ilia perfonae confue-

** verint ft debuerint per eleBionem aut quemvis alium modum ajfumi,"

And this laft, the canonifts declared, was no detriment at all to

the patron, being only like the change of a life in a feodal eflatc

by the lord. Difpcnfations to avoid thefe vacancies begat the

doctrine of commendams : and papal provijions were the previous
nomination to fuch benefices, by a kind of anticipation, before

they became ad:ually void ; though afterwards indifcriminately

applied to any right of patronage exerted or ufurped by the pope.
In confequence of which the beft livings were filled by Italian

and other foreign clergy, equally unfkilled in and averfe to the

laws and conftitution of England. The very nomination to bi-

fliopricks, that antient prerogative of the crown, was wrefted

from king Henry the firft, and afterwards from his fuccefifor king

John ; and feemingly indeed conferred on-the chapters belonging
to each fee : but by means of the frequent appeals to Rome,

through the intricacy of the laws which regulated canonical

ele(5tions, was eventually vefted in the pope. And, to fum up
this head with a tranfad:ion moft unparalleled and aftoniftiing in

it's kind, pope Innocent III had at length the effrontery to de-

mand, and king John had the meannefs to confent to, a refig-

nation of his crown to the pope, whereby England was to be-

come for ever St Peter's patrimony ; and the daftardly monarch

re-accepted his fceptre from the hands of the papal legate, to

hold a8 the vafal of the holy fee, at the annual rent of a thou-

fand marks.

Another engine fet on foot, or at lead greatly improved,

by the court of Rome, was a mafterpiece of papal policy. Not
content with the ample pravifion of tithes, which the law of the

land had given to the parochial clergy, they endeavoured to grafp
at the lands and inheritances of the kingdom, and (had not the

Icgiflature withftood them) would by this time have probably
O 2 been
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been mafters of every foot of ground in the kingdom. To this

end they introduced the monks of the BenedicSline and other

rules, men of four and auftere religion, feparated from the world
and it's concerns by a vow of perpetual celibacy, yet fafcinating
the minds of the people by pretences to extraordinary fandity,
while all their aim was to aggrandize the power and extend the

influence of their grand fuperior the pope. And as, in thofe times

of civil tumult, great rapines and violence were daily committed

by overgrown lords and their adherents, they were taught to be-

lieve, that founding a monaftery a little before their deaths would
atone for a life of incontinence, diforder, and bloodllied. Hence
innumerable abbeys and religious houfes were built within a

century after the conqueft, and endowed, not only with the

tithes of parifhes which were raviflied from the fecular clergy,
but alfo with lands, manors, lordfliips, and extenlive baronies.

And the dod:rine inculcated was, that whatever was fo given to,

or purchafed by, the monks ^d friers, was confecrated to God
himfelf ; and that to dienatc or take it away was no lefs than

the fin of facrilege.

I MIGHT here have enlarged upon other contrivances, which
will occur to the recolledtion of the reader, fet on foot by the

court of Rome, for effeding an entire exemption of it's clergy
from any intercourfe with the civil magiftrate : fuch as the fe-

paration of the eccleliaflical court from the temporal ; the ap-

pointment of it's judges by merely fpiritual authority, without

any interpofition from the crown ; the exclulive jurifdid:ion it

claimed over all ecclefiaftical perfons and caufes ; and the privi-

legium clericale, or benefit of clergy, which delivered all clerks

from any trial or punifhment except before their own tribunal.

But the hiftory and progrefs of ecclefiaflical courts % as well as

of purchafes in mortmain ^, have already been fully difcufTed in

the preceding volumes : and we fliall have an opportunity of

examining at large the nature of the privilegium clericdle in the

progrefs of the prefent book. And therefore I fhall only obferve

« S«c Vol. m. pag. 61. f Sec Vol. II. pag. 268.

at
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at prefent, that notwithftanding this plan of pontificial power
was fo deeply laid, and fo indefatigably purfued by the unwearied

politics
of the court of Rome through a long fucceflion of ages -,

notwithftanding it was polifhed and improved by the united en-

deavours of a body of men, who engrolfed all the learning of

Europe for centuries together; notwithftanding it was firmly

and refolutely executed by perfons the beft calculated for efta-

bliftiing tyranny and defpotifm, being fired with a bigoted en-

thufiafm, (which prevailed not only among the weak and fimple,

but even among thofe of the beft natural and acquired endow-

ments
)

unconnected with their fellow-fubjeCls , and totally

indifferent what might befal that pofterity to which they
bore no endearing relation; — yet it vaniflicd into nothing,
when the eyes of the people were a little enlightened, and they
fet themfelves with vigour to oppofe it. So vain and ridiculous

is the attempt to live in fociety, without acknowleging the ob-

ligations which it lays us under ; and to affed an intire inde-

pendence of that civil ftate, which protects us in all our rights,

and gives us every other liberty, that only excepted of defpi-

fing the laws of the community.

Having thus in fome degree endeavoured to trace out the

original and fubfequent progrefs of the paral ufurpations in

England, let us now return to the ftatutes of praemunire, which

were framed to encounter this overgrown yet encreafing evil.

King Edward I, a wife and magnanimous prince, fet himfelf in

earneft to ftiake off this fervile yoke^. He would not luffer his

bifhops to attend a general council, till they had fworn not to

receive the papal benedidlion. He made light of all papal buUcs

and procefTcs : attacking Scotland in defiance of one ; and foiling

the temporalties of his clergy, who under pretence of another

refufed to pay a tax impofed by parliament. He ftrengthened the

ftatutes of mortmain ; thereby doling the great gulph, in whicli

all the lands of the kingdom were in danger of being fwal lowed.

s Dav. 83, (jV.

And,
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And, one of his fubje<n:s having obtained a bulle of excommuni-

cation againfl another, he ordered him to be executed as a trai*

tor, according to the antient law^. And in the thirty fifth year

of his reign was made the firft flatute againfl: papal provifions,

which, according to fir Edward Coke ', is the foundation of all

the fubfequent flatutes of praemunire ; which we rank as an of-

fence immediately againft the king, becaufc every encourage-
ment of the papal power is a diminution of the authority of

the crown.

I N the weak reign of Edward the fecond the pope again

endeavoured to encroach, but the parliament manfully withftood

him ; and it was one of the principal articles charged againft.

that unhappy prince, that he had given allowance to the bulles

of the fee of Rome. But Edward the third was of a temper

extremely different ; and, to remedy thefe inconveniences firft

by gentle means, he and his nobility wrote an expofl:ulation to

the pope : but receiving a menacmg and contemptuous anfwer,

withal acquainting him, that the emperor, (who a few years

before at the diet of Nuremberg, A.D. 1323, had eftablilhed

a law againft: provifions'')
and alfo the king of France, had lately

fubmitted to the holy fee j the king replied, that if both the

emperor and the French king fliould take the pope's part, he

was ready to give battel to them both, in defence of the liber-

ties of his crown. Hereupon more fharp and penal laws were

enadted againft: provifors ', which enadt feverally, that the court

of Rome fliall prcfent or collate to no biflioprick or living in

England ; and that whoever dift:urbs any patron in the prefen-

tation to a living by virtue of a papal provifion, fuch provifor

(hall pay fine and ranfom to the king at his will ; and be im-

prifoned till he renounces fuch provifion : and the fame punifti-

ment is inflid:ed on fuch as cite the king, or any of his fubjedts,

^ Bro. Jlf. tit. Coron. 115. Treajln. 14.
' Stat. 25 Edw. III. ft. 6. 27 Edw. III.

^Rcp. part 1. tol. 12. 3 AH". 19. ll i.e. i. 38 Edw. IN. ft. i . c. 4. & ft. 2.

' 2lnft. 583. c. I, 2, 3,4.
^ Mod. Univ. Hift. xxix. 293.

to
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to anfwer in the court of Rome. And when the holy fee re-

fented thefc proceedings, and pope Urban V attempted to revive

the vafalage and annual rent to which king John had fubje<^ed
his kingdom, it was unanimoufly agreed by all the eftates of the

realm in parliament aflembled, 40 Edw. III. that king John's
donation was null and void, being without the concurrence of

parliament, and contrary to his coronation oath : and all the

temporal noblity and commons engaged, that if the pope fhould

endeavour by procefs or otherwife to maintain thefe ufurpations,.

they would rcfift and withftand him with all their power"".

I N the reign of Richard the fecond, it was found neceffary
to (harpen and flrengthen thefe laws, and therefore it was enadted.

by ftatutes 3 Ric. II. c. 3. and 7 Ric.II. c. 12. firft, that no alien;

fliould be capable of letting his benefice to farm ; in order ta

compel fuch, as had crept in, at leaft to refide on their prefer-
ments : and, afterwards, that no alien fhould be capable to be

prefented to any ecclefiaflical preferment, under the penalty of

the ftatutes of provifors. By the ftatute 12 Ric. II. c. 15. all

liegemen of the king, accepting of a living by any foreign pro-
vifion^ are put out of the king's protection, and the benefice

made v^ 'i. To which the ftatute 13 Ric. II. ft. 2. c. 2. adds

baniftiment and forfeiture of lands and goods : and by c. 3. of

the fame ftatute, any perfon bringing over any citation or ex-

communication from beyond fea, on account of the execution:

of the foregoing ftatutes of provifors, ftiall be imprifoned, for-

feit his goods and lands, and moreover fuffer pain of life and

member.^

I N the writ for the execution of all thefe ftatutes the words

fraemunirefacias^ being (as was faid) ufed to command a citation*

of the party, have denominated in common fpeech, not only the

writ, but the offence itfelf of maintaining the papal power, by.

the name of praemunire. And accordingly the next ftatute I

ftiall mention> which is generally referred to by all fubfequent:

»• Scli. mfkt. 10, 4.

fta-
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ftatutcs, IS ufually called the ftatute of praemunire. It is the

ftatute 1 6 Ric. II. c. 5. which enadts, that whoever procures at

Rome, or elfewhere, any tranflations, procefles, excommunica-

tions, bulles, inftrumcnts, or other things which touch the king,

againft him, his crown, and realm, and all perfons aiding and

affifting therein, (hall be put out of the king's prote<5tion, their

lands and goods forfeited to the king's ufe, and they fhall be

attached by their bodies to anfwcr to the king and his council ;

or procefs of praemunire facias fhall be made out againft them,

as in other cafes of provifors.

By the ftatute 2 Hen. IV. c.
3.

all perfons who accept any

provifion from the pope, to be exempt from canonical obedience

to their proper ordinary, are alfo fubjedted to the penalties of

praemunire. And this is the laft of our antient ftatutes touching
this offence ; the ufurped civil power of the bifhop of Rome

being pretty well broken down by thefe ftatutes, as his ufurped

religious power was in about a century afterwards : the fpirit of

the nation being fo much raifed againft foreigners, that about

this time, in the reign of Henry the fifth, the alien priories, or

abbies for foreign monks, were fupprefled, and their lands given
to the crown. And no farther attempts were afterwards made
in fupport of thcfe foreign jurifdidtions.

A LEARNED Writer; before referred to, is therefore greatly

miftaken, when he fays °, that in Henry the fixth's time the

archbiftiop of Canterbury and other biftiops offered to the king a

large fupply, if he would confent that all laws againft provifors,

and efpccially the ftatute 16 Ric. II. might be repealed ; but that

this motion was rejected. This account is incorredt in all it's

branches. For, firft, the application, which he probably means,
was made not by the bifliops only, but by the unanimous con-

fent of a provincial fynod, ailembled in 1439, 18 Hen. VI. that

very fynod which at the fame time refufed to confirm and allow

a papal bulle, which then was laid before them. Next, the

 Dav. 96.

purport
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purport of it was not to procure a repeal of the ftatutcs againft

provifors, or that of Richard II in particular; but to requeft
that the penalties thereof, which by a forced conftrudlion were

applied to all that fued in the fpiritual, and even in many tem-

poral, courts of this realm, might be turned againft the proper

objedls only ; thofe who appealed to Rome or to any foreign

jurifdi(5tions : the tenor of the petition being,
** that thofe

^*
penalties fliould be taken to extend only to thofe that com-

^* menced any fuits or procured any writs or public inftruments
** at Rome, or elfewhere out of England; and that no one
<* fliould be profecuted upon that ftatute for any fuit in the fpi-
** ritual courts or lay jurifdidiions of this kingdom." Laftly,

the motion was fo far from being rejeded, that the king pro-
mifed to recommend it to the next parliament, and in the mean
time that no one fhould be molefted upon this account. And
the clergy were fo fatisfied with their fuccefs, that they granted
-to the king a whole tenth upon this occafion °.

And indeed fo far was the archbifhop, who prefided in this

fynod, from countenancing the ufurped power of the pope in

this realm, that he was ever a firm oppofer of it. And, parti-

cularly, in the reign of Henry the fifth, he prevented the king's
brother from being then made a cardinal, and legate a latere

from the pope ; upon the mere principle of it's being within

the mifchief of papal proviiions, and derogatory from the li-

berties of the Englifh church and nation. For, as he exprefTcd
himfelf to the king in his letter upon that fubjedl,

** he was
*' bound to oppofe it by his ligeance, and alfo to quit himfelf
" to God, and the church of this land, of which God and the
**
king had made him governor." This was not the language

of a prelate addided to the flavery of the fee of Rome ; but of

one, who was indeed of principles fo very oppofite to the papal

ufurpations, that in the year preceding this fynod, 17 Hen.VI.
he refufed to confecrate a bifhop of Ely, that was nominated

by pope Eugenius IV. A condud quite confonant to his former

Wilk. Condi Mag. Brit. III. 533.

Vol. IV. P beha-
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behaviour, in 6 Hen.VI, when he refufed to obey the commands
of pope Martin V, who had required him to exert his endea-

vours to repeal the ftatute of praemunire \ (**
execrabile illud Jla^

tutum,** as the holy father phrafes it) which refufal fo far ex-

afperated the court of Rome againft him, that at length the

pope iflued a bulle to fufpend him from his office and authority,

which the archbifhop difregarded, and appealed to a general
council. And fo fenfible were the nation of their primate's me-

rit, that the lords fpiritual, and temporal, and alfo the univer-

lity of Oxford, wrote letters to the pope in his defence ; and

the houfe of commons addreffed the king, to fend an embafla-

dor forthwith to his holinefs, on behalf of the archbifhop,
who~had incurred the difpleafure of the pope for oppoling the

cxceffive power of the court of Rome p,

Th I s then is the original meaning of the offence, which we
call praemunire ; viz. introducing a foreign power into this land,

and creating imperium in imperio, by paying that obedience to

papal procefs, which conftitutionally belonged to the king alone,

long before the reformation in the reign of Henry the eighth :

at which time the penalties of praemunire were indeed extended

to more papal abufes than before
-,

as the kingdom then entirely

renounced the authority of the fee of Rome, though not all

the corrupted doctrines of the Roman church. And therefore

by the feveral ftatutes of 24 Hen.VIII. c.12. and 25 Hen.VIII.

c. 19 & 21. to appeal to Rome from any of the king's courts,

which (though illegal before) had at times been connived at ; to

fue to Rome for any licence or difpenfation ; or to obey any pro-
cefs from thence

-,
are made liable to the pains of praemunire.

And, in order to rcftore to the king in effedl the nomination of

vacant bifhopricks, and yet keep up the eftablifhcd forms, it is

^SicWiWi.Cincil.Mag.Br.Yol.Ul.paJJim. fion; if indeed it be a digreffion, to fhe\r

and Dr Duck's life of archbifhop Chichele, how contrary to the fentiments of fo learn-

who was the prelate here fpoken of, and the ed and pious a prelate, even in the days
munificent founder of All SouJs college in of popery, thofe ufurpations were, which

Oxford: in vindication of whofe memory the ftatutes of /r<7^w«»;>^ and provifors were

th« author hopes to be cxcufcd this digrcf- made to reftrain.

enadted
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cnadcd by ftatutc 25 Hcn.VIII. c. 20. that if the dean and

chapter refufc to cledt the perfbn named by the king, or any

archbifhop or bifhop to confirm or confecrate him, they fhall

fall within the penalties of the ftatutes of praemunire, Alfo by
flatutc 5 Eli:5. c. i. to rcfufe the oath of fupremacy will incur'

the pains of praemunire \ and to defend the pope's jurifdid:ion in

this realm, is a praemunire for the firft offence, and high treafon-

for the fecond. So too, by ftatute 13 Eliz. c. 2. to import any

agnus Deit croflcs, beads, or other fuperftitious things pretended
to be hallowed by the bifhop of Rome, and tender the fame to

be ufed ; or to receive the fame with fuch intent, and not dif-

coyer the offender ; or if a juftice of the peace, knowing thereof,
ftiall not within fourteen days declare it to a privy counfellor j

they all incur a praemunire. But importing, or felling mafs book»

or other popifh books, is by ftatute 3 Jac. I. c. 5. §. 25. only a

penalty of forty {hillings. Laftly, to contribute to the mainte-

nance of a jefuit's college, or any popifh feminary whatever,

beyond fca
-, or any perfon in the fame i or to contribute to the

maintenance of any jefuitor popiih priefl in England, is by fta-

tute 27 Eliz. c. 2. made liable to the penalties of praemunire^

Thus far the penalties of praemunire fecm to have kept within

the proper bounds of their original inftitution, the dcprefling the

power of the pope : but, they being pains of no inconfiderable

confequence, it has been thought fit to apply the fame to other

heinous offences ;
fome of which bear more, and fome lefs r€<»

lation to this original offence, and fome no relation at all.

Thus, i. By the ftatute i & 2 Ph. & Mar. c. 8. to moleft the

poflcflbrs of abbey lands granted by parliament to Henry the

eighth, and Edward the iixth, is a praemunire, 2. So likewife is

the offence of adting as a broker or agent in any ufurious con-

tract, where above ten per cent, intereft is taken, by ftatute

13 Eliz. c. 10. 3. To obtain any ftay of proceedings, other

than by arreft of judgment or writ of error, in any fuit for a

monopoly, is likewife a praemunire, by ftatute 21 Jac. I, c. 3.

P 2 4. To
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4. To obtain an exclufive patent for the fole making or impor-
tation of gunpowder or arms, or to hinder others from import-*

ing them, is alfo a praemunire by two ftatutes ; the one 16 Car. I.

c. 21. the other i Jac. II. c. 8. 5. On the abolition, by ftatutc

12 Car. II. c. 24. of purveyance"^, and the prerogative of pre-

emption, or taking any vidlual, bcafts, or goods for the king's ufe,

at a ftated price, without confent of the proprietor, the exertion of

any fucli power for the future was declared to incur the penalties

oipraemunire. 6. To aflert, malicioufly and advifedly, by fpeak-

ing or writing, that both or either houfe of parliament have a

Icgillative authority without the king, is declared a praemunire

by ftatute 13 Car. II. c. i. 7. By the habeas corpus a(ft alfo,

31 Car. II. c. 2. it is a praemunire, and incapable of the king's

pardon, bclides other heavy penalties ', to fend any fubjed: of

this realm a prifoner into parts beyond the feas. 8. By the fta-

tute I W. & M. ft. I. c. 8. perfons of eighteen years of age,

refufing to take the new oaths of allegiance, as well as fupre-

macy, upon tender by the proper magiftrate, are fubje<5t to the

penalties of a praemunire ; and by ftatute 7 & 8 W. III. c. 24.

ferjeants, counfellors, pro<ftors, attorneys, and all officers of

courts, pradiifing without having taken the oaths of allegiance

and fupremacy, and fubfcribing the declaration againft popery,
are guilty of a praemunire, whether the oaths be tendered or no.

9. By the ftatute 6 Ann. c. 7. to affert malicioufly and direcflly,

by preaching, teaching, or advifed fpeaking, that the then pre-

tended prince of Wales, or any perfon other than according to

the adts of fettlement and union, hath any right to the throne

of thefc kingdoms -,
or that the king and parliament cannot

make laws to limit the defcent of the crown j fuch preaching,

teaching, or advifed fpeaking is a praemunire : as writing, print-

ing, or publifhing the fame dod:rines amounted, we may re-

member, to high treafon. 10. By ftatute 6 Ann. c. 23. if the

aflembly of peers of Scotland, convened to eledt their fixteen

reprefentatives in the Britifh parliament, fhall prefume to treat

* See Vol. I. pag. 287.
' Sec Vol. I. pag. 138. Vol. III. pag. 1 37.

of



Ch. 8. W R o N Gvs. H7
of any other matter fave only the eledtion^ they incur the pe-
nalties of a praemunire, 1 1 . The laft offence that has been

made a praemunirey was by ftatute 6 Geo. I. c. i8. the year af-

ter the infamous fouth fea projed: had beggared- half the nation.

This therefore makes all unwarrantable undertakings by unlaw-

ful fubfcriptions, then commonly known by the name of bubbles,

fubjedt to the penalties of a praemunire.

Having thus enquired into the nature and feveral fpecies

of praemunirey it's punifhment may be gathered from the fore-

going flatutes, which are thus fliortly fummed up by fir Ed-

ward Coke* :
**

that, from the convid:ion, the defendant Ihall

** be out of the king's protection, and his lands and tenements,
•*
goods and chattels forfeited to the king : and that his body

•* fhall remain in prifon at the kings pleajure ; or (as other autho-
* rities have it) during Ufe^ :'' both which amount to the fame

thing ; as the king by his prerogative may any time remit the

whole, or any part of the punifhment, except in the cafe of

tranfgrefhng the flatute of habeas corpus. Thefe forfeitures,

here inflicfted, do not (by the way) bring this offence within our

former definition of felony ; being intlid:ed by particular fla-

tutes, and not by the common law. But fo odious, fir Edward

Coke adds, was this offence of praemunire, that a man that was

attainted of the fame might have been flain by any other man
without danger of law : becaufe it was provided by law ", that

any man might do to him as to the king's enemy j and any man

may lawfully kill an enemy. However, the pofition itfelf, that it

is at any time lawful to kill an enemy, is by no means tenable :

it Is only lawful, by the law of nature and nations, to kill him

in the heat of battel, or for neceffary felf-defence. And, to

obviate fuch favage and miftaken notions, the ftatute 5 Eliz.

c. I. provides, that it fhall not be lawful to kill any perfon at-

tainted in a praemunirey any law, ftatute, opinion, or expofi-

»
I Inft, 129.

 Stat. 25 Edw.III. ft. 5. c. 22.

*
I Bulllr. 199.

tion
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tion of kw to the contrary notwithftanding. But ftill fuch

delinquent, though protedtcd as a part of the public from pub-
lic wrongs, can bring no adtion for any private injury, how
atrocious foever ; being fo far out of the protedtion of the law,,

that it will not guard his civil rights, nor remedy any grievance
which he as an individual may fuffcr. And no man, knowing:
him to be guilty, can with fafety give him comfort, aid, or

relief*.

•
I H«wk. P. C. 55.
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Chapter the ninth.

Of misprisions and CONTEMPTS, affecting

the king and government.

TH E fourth fpecies of offences, more immediately againft
the king and government, are intitled mifprifions and

contempts.

Misprisions (a term derived from the old French, mejprisf

2l negledt or contempt ) are, in the acceptation of our law, ge-

nerally underftood to be all fuch high offences as are under the

degree of capital, but nearly bordering thereon : and it is faid,

that a mifprifion is contained in every treafon and felony what-

foever
-,

and that, if the king £b pleafe, the offender may be

proceeded againfl for the mifprifion only *. And upon the fame

principle, vv^hile the jurifdidion of the flar-chamber fubfifled,

it was held that the king might remit a profecution for treafon.,

and caufe the delinquent to be cenfured in that court, merely
for a high mifdemcfnor : as happened in the cafe of Roger earl

of Rutland, in 43 Eliz. who was concerned in the earl of

ElTex's rebellion''. Mifprifions are generally divided into two
forts i negative, which confifl in the concealment of fomething
which ought to be revealed ; and pofitive, which confifl in the

commiffion of fomething which ought not to be done.

* Ycarb. iRic. III. lo. Staundf. P. C. '' Hudfon of the court of ftar-chamber.

37. 1 Hawk. P. C. 55>s6. MS. in Muf. Brif.

I. Op
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I. O F the firiif or negative kind, is what is called
7nifprifion

of treafon -, confifting in the bare knowlege and concealment of

treafon, without any degree of affcnt thereto : for any aflent

makes the party a principal traitor; as indeed the concealment,
which was conflrued aiding and abetting, did at the common
law : in like manner as the knowlege of a plot againft the Hate,

and not revealing it, was a capital crime at Florence, and other

flates of Italy ^ But it is now enacted by the flatute i & 2 Ph.

& Mar. c. 10. that a bare concealment of treafon fliall be only
held a mifprifion. This concealment becomes criminal, if the

party apprized of the treafon does not, as foon as conveniently

may be, reveal it to fome judge of alTife or juftice of the peace **.

But if there be any probable circumflances of affent, as if one

goes to a treafonable meeting, knowing beforehand that a con-

fpiracy is intended againft the king; or, being in fuch company
once by accident, and having heard fuch treafonable confpiracy,
meets the fame company again, and hears more of it, but con-

ceals it ; this is an implied aflent in law, and makes the con-

cealer guilty of principal high treafon '.

Th E R E is alfo one pofitive mifpriiion of treafon, created fo

by a6t of parliament. The ftatute i3Eliz. c. 2. enadls, that

thofe who forge foreign corn, not current in this kingdom, their

aiders, abettors, and procurers, fhall all be guilty of mifprifion

of treafon. For, though the law would not put foreign coin

upon quite the fame footing as our own ; yet, if the circum-

ftances of trade concur, the falfifying it may be attended wdth

confequences almoft equally pernicious to the public ; as the

counterfeiting of Portugal money would be at prefent : and

therefore the law has made it an offence juft below capital, and

that is all. For the punifhment of mifprifion of treafon is lofs

of the profits of lands during life, forfeiture of goods, and im-

prifonment during life ^ Which total forfeiture of the goods

' Guicciard. Hift. b.
3 & 13.

«
i Hawk. P. C. 56.

*
I Hal. P. C. 372.

f I Hal. P. C. 374.

was
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was originally Infli(fled while the offence amounted to principal

treafon, and of courfe included in it a felony, by the common
law j and therefore is no exception to the general rule laid down
in a former chapter % that wherever an offence is punlflied by
fuch total forfeiture it is felony at the common law.

Mis pri s i o n of felony is alfo the concealment of a felony

which a man knows, but never affented to ; for, if he aflented,

this makes him either principal, or acccll'ory. And the punilli-

ment of this, in a public officer, by the ftatute Wellm. r.

3 Edw. L C.9. is imprifonment for a year and a day ; in a com-

mon perfon, imprifonment for a lefs difcretionary time ; anJ,

in both, fine and ranfom at the king's plcafurc : which plcafure

of the king muft be obferved, once for all, not to '^\gmiy any

extrajudicial will. of the fovereign, but fuch as is declared by
his reprefentatives, the judges in his courts of jufllce j

* lolun-

** tas regis in curia, non in camera"^,''

There is alfo another fpecles of negative mifprifions ;

namely, the concealing of treafure-trove, which belongs to the

king or his grantees, by prerogative royal : the concealment of

which was formerly punifhable by death J; but now only hy
fine and imprifonment '.

II. MISPR^SIONs, which are merely pofitive,
are generally

denominated contempts or high mifdemefnors -,
of which

T. The firfl and principal is the mal-adminifiration oi fuch

high officers, as are in public truft and employment. This is

ufually punifhed by the method of parliamentary impeachment :

wherein fuch penalties, fliort of death, are inflicted, as to the

wifdom of the houfc of peers fhall feem proper ; confilling ufu-

ally of banifhment, imprifonment, fines, or perpetual difability.

Hitherto alfo may be referred the offence of iinbczziing th.

* Sec pag. 94. j Glanv. /. i. c.z.

^
I Hal. P. C. 375.

•

3 Inlt. 133.

Vol. IV. CJ_ f/.^'^
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public money, called among the Romans peculatus, which the

Julian law puniflied with death in a magiftrate, and with depor-
tation, or banifliment, in a private perfon ''. With us it is not a

capital crime, but fubjed:s the committer of it to a difcretionary
line and imprifonment. Other milprilions are, in general, fuch

contempts of the executive magiftfate, as demonftrate themfelves

by fome arrogant and undutiful behaviour towards the king
and government. Thefe are

2. Contempts againft the king's prerogative. As, by re-

fufing to aflift him for the good of the public ; either in his

councils, by advice, if called upon ; or in his wars, by perfonal
fervice for defence of the realm, againft a rebellion or invaflon^

Under which clafs may be ranked the neglecting to join the

pojfe comitatus, or power of tlie county, being thereunto required

by the fheriff or juftices, according to the ftatiite 2 Hen.V. c.8.

which is a duty incumbent upon all that are fifteen years of age,

under the degree of nobility, and able to travel "". Contempts

againft the prerogative may alfo be, by preferring the interefts

of a foreign potentate to thofe of our own, or doing or receiving

any thing that may create an undue influence in favour of fuch

extrinfic power; as, by taking- a penfion from any foreign prince
without the confent of the king ". Or, by difobeying the king's

lawful commands ; whether by writs iiTuing out of his courts of

jufticc, or by a fummons to attend his privy council, or by let-

ters from the king to a fubjeft commanding him to return from

beyond the feas, (for difobedience to which his lands ftiall be

feifed till he does return, and himfelf afterwards punifhed.) or

by his writ of ne exeat regnum, or proclamation, commanding
the fubjedt to ftay at home ^ Difobedience to any of thefe

commands is a high mifprifion and contempt : and fo, laftly,

is difobedience to any ad: of parliament, where no particular

penalty is afligned ; for then it is puniftaable, like tlie reft of

k
Inji. 4. 18.9.

»
3 Inft. 144.

>
I Hawk. P. C. 59,

«> See Vol. I. pag. 266.

" Lamb. Eir. 315.
thefe
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theft contempts, by fine and imprifonment, at the difcretion of

the king's courts of juftice p.

3. Contempts and mifprifions agalnft the king's ferjbn and

government, may be by fpeaking or writing againft them, curling
or wiftiing him ill, giving out fcandalous ftories concerning him,
or doing any thing that may tend to lefTen him in the efteem of

his fubje^s, may weaken his government, or may raife jealou-
iies between him and his people. It has been alfo held an of-

fence of this fpecies to drink to the pious memory of a traitor ;

or for a clergyman to abfolve pcrfbns at the gallows^ who there

perfift in the treafons for which they die; thefe being afts which

impliedly encourage rebellion. And for this fpecies of contempt
a man may not only be fined and imprifoned, but fufFer the pil-

lory or other infamous corporal punifhment*^: in like manner as,

in the antient German empire, fuch perfons as endeavoured to

fow fedition, and difturb the public tranquillity, were condemn-
ed to become the objecfls of public notoriety and dcrifion, by

carrying a dog upon their fhoulders from one great town to an-

other. The emperors Otho I. and Frederic Barbarofla inflidled

this punifhment on noblemen of the higheft rank '.

4. Contempts againft the king's title, not amounting to

treafon or praemunire, are the denial of his right to the crown
in common and unadvifed difcourfe ; for, if it be by advifedly

fpeaking, we have feen *
that it amounts to a praemunire. This

heedlefs fpecies of contempt is however punifhed by our law

with fine and imprifonment. Likewife if any perfon Iball in any
wife hold, affirm, or maintain, that the common laws of this

realm, not altered by parliament, ought not to dired: the right
of the crown of England; this is a mifdemefnor, by ftatute

13 Eliz. c. I. and puniihable with forfeiture of goods and chat-

tels. A contempt may alio arife frohi refufing or neglecting to

take the oaths, appointed by ftatute for the better fecuring the

P I Hawk. P. C. 60. ' Mod. Un. Hill. xxix. 28. 119.
' ///'/. • See pag. 91,

0^2 govern-
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government ; and yet acfling in a public office, place of truft,

or other capacity, for which the faid oaths are required to be

taken ; viz. thofe of allegiance, fupremacy, and abjuration :

which muft be taken within fix calendar months after admifiion.

The penalties for this contempt, inflicted by flatute iGeo.I. ft. 2-

c. 1 3. are very little, if any thing, (hort of thofe of a praemunire :

being an incapacity to hold the faid offices, or any other ; to

profecute any fuit ; to be guardian or executor
-,

to take any le-

gacy or deed of gift j and to vote at any eleftion for members
of parliament : and after convidion the offender fhall alfo for-

feit 500 /. to him or them that will fue for the fame. Members
on the foundation of any college in the two univerfities, who

by this ftatute are bound to take the oaths, muft alfo regifter a

certificate thereof in the college regifter, within one month af-

ter; otherwife, if the ele»ftors do not remove him, and eled:

another within twelve months, or after, the king may nominate

a perfon to fucceed him by his great feal or fign manual. Befides

thus taking the oaths for offices, any two juftices of the peace

may by the fame ftatute fummon, and tender the oaths to, any

perfon whom they fhall fufpedt to be diraffe(fted ; and every per-
fon refufing the fame, who is properly called a non-juror, ftialL

be adjudged a popiih recufant convidt, and fubjedted to the fame

penalties that were mentioned in a former chapter
'

j which in

the end may amount to the alternative of abjuring the realm, or

fuffering death as a felon,

5. Contempts again ft the V\ng*s palaces or courts of juf-

tice have always been looked upon as high mifprifions : and by
the antient law, before the conqueft, fighting in the king's pa-

lace, or before the king's judges, was puniftied with death \

So too, in the old Gothic conftitution, there were many places

privileged by law, quibus major reverentia et fecuritas debetur, ut

templa et judicia, quae fanSla habebantur, — arces et aula regis,—
denique locus quilibet praejente aut adventante rege ". And at

• Sec pag. 55.
** Sticrnh. dt jure Geth. I. 3. c. 3.

"
3 Intl. 140. LL. A/ure4- cap.j.lifi^.

prefent,,
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prefent, with us, by the ftatute 33 Hen.VIII. c. 12. maUcious

ftriking in the king's palace, wherein his royal perfon refides,

whereby blood is drawn, is punifhable by perpetual imprifon-

ment, and fine at the king's pieafure; and alfo with lofs of the

offender's right hand, the folemn execution of which fentence

is prefcribed in the flatute at length.

But Jinking in the king's fuperior courts of juftice, in

Weflminfter-hall, or at the affifes, is made flill more penal than

even in the king's palace. The reafon feems to be, that thofe

courts being antiently held in the king's palace, and before the

king himfelf, flriking there included the former contempt againit

the king's palace, and fomething more ; viz. the difturbance of

public juftice. For this reafon, by the antient common law be-

fore the conqueft '^, ftriking in the king's courts of juftice, or

drawing a fword therein, was a capital felony : and our modern

law retains fo much of the antient fevcrity, as only to exchange
the lofs of life for the lofs of the offending limb. Therefore a

ftroke or a blow in fuch court of juftice, whether blood be drawn

or not, or even affaulting a judge, fitting in the court, by draw-

ing a weapon, without any blow ftruck, is punifhable with the

lofs of the right hand, imprifonment for life, and forfeiture of

goods and chattels, and of the profits of his lands during life ^

A re/cue alfo of a prifoner from any of the faid courts, without

ftriking a blow, is punifhed with perpetual imprifonment, and

forfeiture of goods, and of the profits of lands during life ^
:

being looked upon as an offence of the fame nature with the lafl ;

but only, as no blow is adlually given, the amputation of the

hand is excufed. For the like reafon an affray, or riot, near the

faid courts, but out of their a(ftual view, is puniflied only with

fine and imprifonment *.

^ LL. Inae. c, 6. LL Canut. c. 56. LL. r 1 Hawk. P. C. 57.
Mured. C.J.

» Cro. Car. 373.
* Suundf. P. C. 38. 3 Inft. 140, 141.

Not
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Not only fuch as are guilty of an a<5lual violence, bat of

threatening or reproachful words to any judge fitting in the

courts, are guilty of a high mifprifion, and have been puniflied

with large fines, imprifonnient, and corporal punifhmcnt *. And,
even in the inferior courts of the king, an affray, or contemp-
tuous behaviour, is punifhable with a fine by the judges there

fitting } as by the fleward in a court-leet, or the like '',

Likewise all fuch, as are guilty of any injurious treatment

to thofe who are immediately under the protedion of a court of

juflice,
are punifhable by fine and imprifonment : as if a man

alTaults or threatens his adverfary for fuing him, a counfellor or

attorney for being employed againfl him, a juror for his verdi<5l,

or a gaoler or other miniflerial officer for keeping him in cuflody,

and properly executing his duty
"

: which offences, when they

proceeded farther than bare threats, were punifhed in the Gothic

conflitutions with exile and forfeiture of goods **.

Lastly, to endeavour to difTuade a witnefs from giving evi-

dence J to difclofe an examination before the privy council ; or,

to advife a prifoner to fland mute j (all of which are impediments
of juflice) are high mifprifions, and contempts of the king's

courts, and punifhable by fine and imprifonment. And antiently

it was held, that if one of the grand jury difclofcd to any per-
fon indidted the evidence that appeared againfl him, he was

thereby made acceffory to the offence, if felony j and in treafon

a principal. And at this day it is agreed, that he is guilty of a

high mifprifion % and liable to be fined and imprifoncd K

• Cro. Car.503.
* See Barr. 212. 27 Aff. pi. 44. J. 4*

»»
I Hawk.P. C. 58. fol. 138.

<:

3 Inft. 141, 142. {
I Hawk. P. C. 59.

* Sticrnh. de jure Goth. /. 3.^. 3.
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Chapter the tenth.

Of offences against PUBLIC JUSTICE.

TH E order of our diftribution will ncx't lead us to take

into confideration fuch crimes and mifdemefnors as more

efpecially
affe<ft the common - wealth , or public polity of the

kingdom : which however, as well as thofe which are pecu-

liarly pointed againft the lives and fecurity of private fubje(fts,

are alfo offences againft the king, as the pater-familias of the

nation ; to whom it appertains by his regal office to proted the

community, and each individual therein, from every degree of

injurious violence, by executing thofe laws, which the people
themfelves in conjunction with him have enadled; or at leaft

have confented to, by an agreement either expreffly made in the

perfons of their reprefentatives, or by a tacit and implied con-

fent prefumed and proved by immemorial ufage.

Th e fpecies of crimes, which we have now before us, Is

fubdivided into fuch a number of inferior and fubordinate clalTes,

that it would much exceed the bounds of an elementary treatife,

and be infupportably tedious to the reader, were I to examine

them all minutely, or with any degree of critical accuracy. I

ihall therefore confine myfelf principally to general definitions

or defcriptions of this great variety of ofi-ences, and to the puniHi-
ments inflidted by law for each particular offence ; with now and

then a few incidental obfervations : referring the lludcnt for

more
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more particulars
to other voluminous authors ; who have treated

of thele fubjc6ts with greater precilion and more in detail, than

is confiftent with the plan of thefe commentaries.

The crimes and mifdemefnors, that more efpecially afFe(5t

the common-wealth, may be divided into five fpecies ; viz. of-

fences againft public jujHcey againft the public peace, againft

public trade, againll the public healthy and againfl: the public

police
or oecononiy : of each of which we will take a curfory view

in their order.

First then, of offences againft ^^yxhXxc jujlice : fome of which

are felonious, whofe punifliment may extend to death
-,

others

only mifdemefiiors. I Ihall begin with thofe that are moft penal,

and defcend gradually to fuch as are of lefs malignity.

I. Imbezzling or vacating records, or falfifying certain

other proceedings in a court of judicature, is a felonious oticnce

againfl public juftice. It is enacted by ftatute 8 Hen.VI. c. 12.

that if any clerk, or other perfon, fhall wilfully take away,
withdraw, or avoid any record, or procefs in the fuperior courts

of juftice in Weftminfter-hall, by reafon whereof the judg-
ment fhall be reverfed or not take efted: ; it is felony not only

in the principal a(5lors, but alfo in their procurers, and abettors.

I.ikewife by ftatute 21 Jac. I. c. 26. to acknowlege any fine,

recovery, deed enrolled, ftatute, recognizance, bail, or judg-

ment, in the name of another perfon not privy to the fame, is

felony without benefit of clergy. Which law extends only to

proceedings in the courts themfelves : but by ftatute 4W. 6c M.
c. 4. to perfonate any other perfon before any commiflioner au-

thorized to take bail in the country is alfo felony. For no man's

property would be fafe, if records might be fupprefled or falfi-

fled, or perfons' names be falfely ufurped in courts, or before

their public ofiicers.

2. To
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2. To prevent abufes by the extenfive power, which the la\T

is obUged to repofe in gaolers, it is enadted by ftatute i4Edw.IIL
c. 10. that if any gaoler by too great durefs of imprifonment
makes any prifoner that he hath in ward, become an approver
or an appellor againft his will ; that is, as we (hall fee hereafter,

to accufe and turn evidence againft fome other perfon ; it is fe-

lony in the gaoler. For, as fir Edward Coke *
obferves, it is not

lawful to induce or excite any man even to a juft accufation of

another ; much lefs to do it by durefs of imprifonment ; and

leaft of all by a gaoler, to whom the prifoner is committed for

fafe cuftody.

3. A THIRD offence againft public juftice is obJiruBmg the

execution of lawful procefs. This is at all times an offence of a

very high and prefumptuous nature ; but more particularly fo,

when it is an obftrudion of an arrcft upon criminal procefs. And
it hath been holden, that the party oppofing fuch arreft becomes

thereby particeps critninis ; that is, an acceffory in felony, and a

principal in high treafon **. Formerly one of the greateft ob-

ftrudtions to public juftice, both of the civil and criminal kind,

was the multitude of pretended privileged places, where indigent

perfons affcmbled together to fticlter themfelves from juftice,

(efpecially in London and Southwark) under the pretext of their

having been antient palaces of the crown, or the like
"

: all of

which fandluaries for iniquity are now demoliftied, and the op-

pofing of any procefs therein is made highly penal, by the fta-

tutes 8 & 9 W. III. c. 27. 9 Geo. I. c. 28. and 1 1 Geo. I. c. 22.

which enact, that perfons oppofing the execution of any procefs
in fuch pretended privileged places within the bills of mortality,

or abufing any officer in his endeavours to execute his duty

therein^ fo that he receives bodily hurt, ftiall be guilty
of felony,

and tranfported for feven years.

*
3 Inft. gi .

c Such as White-Friers, and it's environs ;

^
I Hawk. P. C. 121. the Savoj-, and the Mint in Southwark.

Vol. IV. R 4. An
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4. A N efcape of a perfon arrefted upon criminal procefs, by-

eluding the vigilance of his keepers before he is put in hold, is

alfo an offence againft public juftice, and the party himfelf is

punirhable by fine or imprifonment'*. But the officer permitting
fuch efcape, either by negligence or connivance, is much more

culpable than the prifoner ; the natural defire of liberty pleading

ftrongly in his behalf, though he ought in ftridlnefs of law to

fubmit himfelf quietly to cuftody, till cleared by the due courfe

of juftice. Officers therefore who, after arreft, negligently per-
mit a felon to efcape, are alfo punifhable by fine*'; but volun-

tary efcapes, by confent and connivance of the officer, are a

much more ferious offence : for it is generally agreed that fuch

efcapes amount to the fame kind of offisnce, and are punifhable
in the fame degree, as the offisnce of which the prifoner is

guilty, and for which he is in cuftody, whether treafon, felony,
©r trefpafs. And this, whether he were acSlually committed to

gaol, or only under a bare arreft ^ But the officer cannot be

thus punifhed, till the original delinquent is a(5lually found

guilty or convid:ed, by verdi<ft, confeffion, or outlawry, of the

crime for which he was fo committed or arrefted : otherwife it

might happen, that the officer might be punifhed for treafon or

felony, and the perfon arrefted and efcaping might turn out to

be an innocent man. But, before the convi<ftion of the princi-

pal party, the officer thus neglecting his duty may be fined and

imprifoned for a mifdemefnor ^

5. Breach of prifon by the offender himfelf, when com-^

mitted for any caufe, was 'felony at the common law ^
: or even

confpiring to break it \ But this feverity is mitigated by the fta-

tute de frangentibus prifonam, i Edw. II. which enacts, that no

perfon fliall have judgment of. life or member, for breaking pri-

* zHawk. P. C. 122. « iHal.P.C.588,9. 2Hawk.P.C.i34,5:
•

1 Hal. P. C. 600. *
I Hal. P. C. 607.

'
I Hal. P. C. 590. 2 Hawk, P. C. i J4.

* ^^^^- ^- 3- (- 9*

fon.
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fbn, unlefs committed for fome capital offence. So that to break

prifon, when lawfully committed for any treafon or felony, re-

mains ilill felony as at the common law ; and to break prifon,

when lawfully confined upon any other inferior charge, is ftill

punifhable as a high mifdemefnor by fine and imprifonment.
For the flatute, which ordains that fuch offence Ihall be no

longer capital, never meant to exempt it entirely from every

degree of punifhment ^.

6. Rescue is the forcibly freeing another from an arreft or

imprifonment ; and is always the fame offence in the flranger fo

refcuing, as it would have been in the party himfelf to have

broken prifon ^. A refcue therefore of one apprehended for fe-

lony, is felony j for treafon, treafon ; and for a mifdemefnor, a

mifdemefnor alfo. But h«re, as upon voluntary efcapes, the

principal mufl firfl be attainted before the refcuer can be punifli-

ed ; and for the fame reafon ',
becaufe perhaps in fadt it may

turn out that there has been no offence committed"". By the fla-

tute, 16 Geo. II. c. 31. to affifl a prifoner in cuflody for treafon

or felony with any arms, inflruments of efcape, or difguife,

without the knowlege of the gaoler ; or any way to affift fuch

priibner to attempt an efcape, though no efcape be adlually

made, is felony, and fubje<5ts the offender to tranfportation for

feven years. And by the ilatutes 25 Geo. II. c. 37. and

27 Geo. II. c. 15. to refcue, or attempt to refcue, any perfon
committed for murder, or for any of the ofi'ences enumerated in

that adt, or in the black adl 9 Geo. I. c. 22. is felony without

benefit of clergy,

7. Another capital ofifence againfl public juftice is the re^

fuming from tranfportation, or being feen at large in Great Bri-

tain before the expiration of the term for which the offender

was fentenced to be tranfportcd. This is made felony without

^ 2 Hawk. ?.C.izS. "•
1 Hal. P. C. 607.

* /^;V. 139.

R 2 benefit
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benefit of ckrgy by ftatute* 4 Geo. I. c, 11. 6 Geo. I. c. 23*
and 8 Geo. Ill, c. i^,

8 . An eighth is that of taking a ren.vard, under pretence of

helping the owner to his Jiolen goodi. This was a contrivance

carried to a great length of villainy in the beginning of the reigrv

of George the firft : the confederates of the felons thus difpo-

fing of ftolen goods, at a cheap rate, to the owners themfelves^

and thereby flifling all farther enquiry. The famous Jonathan
Wild had under him a well difciplined corps of thieves, who

brought in all their fpoils to him ; and he kept a fort of public
office for relloring them to the owners at half price. To prevent
which audacious practice, to the ruin and in defiance of public

juftice, it was enadted by iiatute 4 Geo. I. c. 11. that whoever

fliall take a reward under the pretence of helping any one ta

ftolen goods, fhaM fufFer as the felort who ftole them ; unlel€ he
caufe fuch principal felon to be apprehended and brought to

trial, and lliall alfo give evidence againA him. Wild, upon this

ftatute, (ftill continuing in his old practice) was at laft convidled

and executed.

9. Receiving of ftolen goods, knowing them to he Jiolen^ Is

alfo 2 high mifdemefnor and affront to public juftice. We have

ieen in a former chapter ", that this offence, which is only a

mifdemefnor at common law, by the ftatutes 3 & 4W. & M.
C.9. and 5 Ann. c. 31. makes the offender acceflbry to the thefo

and felony. But becaufe the acceiTory cannot in general be tried,

unlefs with the principal, or after the principal is convi<fted,

the receivers by that means frequently eluded juftice. To re-

medy which, it is enafted by ftatute i Ann. c. 9. and 5 Ann.

c. 31. that fuch receivers may ftill be profecuted for a mifde-

mefnor, and punifhed by fine and imprifonment, though the

principal felon be not before taken, fo as to be profecuted and

convicfted. And, in cafe of receiving ftolen lead, iron, and

certain other metals, fuch offence is by ftatute 29 Geo. II. c.30.

• See pag. ^S.

punifh-
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punifhablc by tranfportation for fourteen years **. So that now
the profecutor has two methods in his choice : cither to punifli

the receivers for the mifdemefnor immediately, before the thief

i^ taken ''i or to wait till the felon is convidted, and then punifh
them as acceflbries to the felony. But it is provided by the fame

ftatutes, that he fhall only make ufe of one,
• and not both of

thefie methods of punishment. By the fame ftatute alfo

29 Geo. II. c. 30. perfons having lead, iron, and other metals

in their cuftody, and not giving a fatisfatftory account how they
came by the fame, are guilty of a mifdemefnor and punifhable

by fine or imprifonment.

10. Of a nature fomewhat fimilar to the two laft is the of-

fence oi theft-bote, which is where the party robbed not only
knows the felon, but alfo takes his goods again, or other amends,

upon agreement not to profccute. This is frequently called

com-pounding of felony, and formerly was held to make a man
an acceflbry 5 but is now punifhed only with fine and imprifon-
ment *^. This pervcrfion of juftice, in the old Gothic conftitu-

tions, was liable to the mofl: fevere and infamous punifhment.
And the Salic law ** latroni eum Jimilem habuit, qui furtum celare

*'*'veUet, et occulte Jine judice compqfitionem ejus admittere\'* By
ftatute 25 Geo. II. c. 36. even to advertife a reward for the re-

turn of things ftolen, with no queftions afked, or words to the

Itime purport, fubjedts the advertifer and the printer to a for-

feiture of 50/. each.

11. Common barretry is the offence of frequently exciting
and ftirring up fuits and quarrels between his majefty's fubjedls,

cither at law or otherwife '. The punifhment for this offence,

in a common perfon, is by fine and imprifonment : but if the

offender (as is too frequently the cafe) belongs to the profeffion

• Sec alfo ftatute 2 Geo. III. c. 28. ^.12. 1 i Hawk. P. C. 125.

for the punifhment of receivers of goods
' Stiernh. de jure G'jtk. /: 3. c, 5.

ftolcn by bum-boats, l3c. in the Thames. *
1 Hawk. P. C. 243.

P Fofter. 373.
of
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of the law, a barretor, who is thus able as well as willing to do

mifchief, ought alfo to be difabled from pradlifing for the fu-

ture \ Hereunto may be referred an offence of equal malignity
and audacioufnefs ; that of fuing another in the name of a fid:i-

tious plaintiff; either one not in being at all, or one who is ig-

norant of the fuit. This offence, if committed in any of the

king's fuperior courts, is left, as a high contempt, to be punifhed
at their difcretion. But in courts of a lower degree, where the

crime is equally pernicious, but the authority of the judges not

equally extenfive, it is directed by ftatute 8 Eliz. c. 2. to be

puniflied by fix months imprifonment, and treble damages to

the party injured.

12. Maintenance is an offence, that bears a near relation

to the former ; being an officious intermeddling in a fuit that no

way belongs to one, by maintaining or aflifting either party with

money or otherwife, to profecute or defend it": a pradtice, that

was greatly encouraged by the firfl introdud:ion of ufes "'. This

is an offence againft public juflice, as it keeps alive flrife and

contention, and perverts the remedial procefs of the law into an

engine of oppreflion. And therefore, by the Roman law, it was
a fpecies of the crimen falji to enter into any confederacy, or do

any adl to fupport anotlier's lawfuit, by money, witnefTes, or

patronage ''. A man may however maintain the fuit of his near

kinfman, fervant, or poor neighbour, out of charity and com-

pafTion, with impunity. Otherwife the punifhment by common
law is fine and imprifonment^; and, by the flatute 3 2 Hen.VIII,
c. 9. a forfeiture of ten pounds.

13. Champerty, campi-partkio, is a fpecies of mainte-

nance, and puniflied in the fame manner' : being a bargain with
a plaintiff or defendant campum partire, to divide the land or

other matter fued for between them, if they prevail at law ;

*
I H^wk. p. C. 244.

*
Ff. 48. 10. 20.

 Uid. 249. r J Hawk. P. C. 255.
* Dt k St. 203.

»
Ibid.zn.

where-
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whereupon the champertor is to carry on the party'$ fuit at his

own expenfe '. Thus champart, in the French law, lignifies a

fimilar divifion of profits, being a part o( the crop annually due

to the landlord by bargain or cuftom. In our fenfe of the word,
it fignifies the purchaling of a fuit, or right of fuing : a practice
fo much abhorred by our law, that it is one main reafon why a

chofe in adion, or thing of which one hath the right but not

the pofTefTion, is not aflignable at common law ; becaufe no man
fhould purchafe any pretence to fue in another's right. Thefe

pefls of civil fociety, that are perpetually endeavouring to difturb

the repofe of their neighbours, and officioufly interfering in other

men's quarrels, even at the hazard of their own fortunes, were

feverely animadverted on by the Roman law :
*'

qui improbe coeimt
** in alienam litems ut quicqiiid ex cofmniinicatione in rem ipjius re-
** da6lum fuerit, inter eos communicaretur, lege 'Julia de vi privata
'* tenejitur^ ;" and they were punifhed by the forfeiture of a

third part of their goods, and perpetual infamy. Hitherto alfo

muft be referred the provifion of the ftatute 32 Hen. VIII. c. 9.

that no one fhall fell or purchafe any pretended right or title to

land, unlefs the vendor hath received the profits thereof for one

whole year before fuch grant, or hath been in adtual polfelfion

of the land, or of the reverfion or remainder; on pain that both

purchafor and vendor fhall each forfeit the value of fuch land to

the king and the profecutor. Thefe offences relate chietly to

the commencement of civil fuits ; but

14. Th e compounding of informations upon penal flatutes are

an offence of an equivalent nature in criminal caufcs ; and are,

befides, an additional mifdemefnor againfl public jultice, by

contributing to make the laws odious to the people. At once

therefore to difcourage malicious informers, and to provide that

offences, when once difcovered, fhall be duly profecuted, it is

enacfted by flatute iSEliz. c. 5. that if any perlbn, informing
under pretence of any penal law, makes any cc 'npofition with-

out leave of the court, or takes any money or pronnle from the

 Sut. of confpirat. 33Edw.I.
•»

Ff. 48. 7. 6.

defendant
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defendant to excule him (which demonitraics his intent in com-

mencing the prolecution to be merely to lerve his own ends,

and not for the pubHc good )
he fliall forfeit i o /, fhall ftand

two hours on the pillory, and fhall be for ever difabled to fue

on any popular or penal ftatute.

15. A CONSPIRACY alfo to indid: an innocent man of felony

falfely and maliciouily, who is accordingly indidcd and acquit-

ted, is a farther abufe and perverlion of public juiHce ; for

which the party injured may either have a civil adion by writ

of confpiracy, (
of which we fpoke in the preceding book

') or

the confpirators, for there muft be at leafl two to form a con-

fpiracy, may be indicated at the fuit of the king, and were by
the antient common law '^

to .receive what is called the vi/knous

judgment ; viz. to lofe their liberam legem, whereby they are

difcredited and difabled to be jurors or witnefles ; to forfeit

their goods and chattels, and lands for life
-,

to have thofe lands

wafted, their houfes rafed, their trees rooted up, and their own
bodies committed to prifon '. But it now is the better opinion,
that the villenous judgment is by long difufe become obfolete ;

it not having been pronounced for fome ages : but inftead thereof

the delinquents are ufually fentenced to imprifonment, fine, and

pillory. To this head may be referred the offence of fending

letters, threatening to accufe any perfon of a crime punifliable
\\ ith death, tranJportation, pillory, or other infamous punifli-

ment, with a view to extort from him any money or other va-

luable chattels. This is punifliable by flatute 30 Geo. 11. c.24.

at the difcretion of the court, with fine, imprifonment, pillory,

whipping, or tranfportation for feven years.

16. The next offence againfl public jullice is when the fuit

;s pafl it's commencement, and come to trial. And that is the

c rime of wilful and corrupt perjury j which is defined by fir Ed-
Avard Coke \ to be a crime committed when a lawful o^th is ad-

• Sec Vol. III. pag. 126. «
1 Huwk. P. C. 193.

•* Bfy. yf/'r. t. cor'iprccy. aS. ^
3 Init. 164.

miniflrcd,
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miniftred, in fome judicial proceeding, to a perfon who fwears

wilfu/lyy abfolutely 2^x\^ falfely, in a matter material to the ifTue or

point in queflion. The law takes no notice of any perjury but

luch as is committed in fome court of juftice, having power to

adminifter an oath ; or before fome magiftrate or proper officer,

invefted with a fimilar authority, in fome proceedings relative to

a civil fuit or a criminal profecution : for it efteems all other

oaths unnecefTary at leaft, and therefore will not punifh the

breach of them. For which reafon it is much to be queftioned
how far any magiftrate is juftifiable in taking a voluntary affida'

vit in any extrajudicial matter, as is now too frequent upon every

petty occafion : fmce it is more than pofTible, that by fuch idle

oaths a man may frequently in foro confcientiae incur the guilt,

and at the fame time evade the temporal penalties, of perjury.
The perjury mufl: alfo be wilful, pofitive, and abfolute ; not

upon furprize, or the like : it alfo mufl be in fome point mate-

rial to the queflion in difpute; for if it only be in fome trifling

collateral circumflance, to which no regard is paid, it is no more

penal than in the voluntary extrajudicial oaths before-mentioned.

Subornation of perjury is the offence of procuring another to take

fuch a falfe oath, as conflitutes perjury in the principal. The

punifhment of perjury and fubornation, at common law, has

been various. It was antiently death; afterwards banifhment,

or cutting out the tongue ; then forfeiture of goods ; and now
it is fine and imprifonment, and never more to be capable of

bearing teflimony ^. But the flatute 5 Eliz. c. 9. (if the offender

be profecuted thereon) infiicfls the penalty of perpetual infamy,
and a fine of 40 /. on the fuborner ; and, in default of payment,

imprifonment for fix months, and to fland with both ears nailed

to the pillory. Perjury itfelf is thereby punifhed with fix months

imprifonment, perpetual infamy, and a fine of 20 /. or to have

both ears nailed to the pillory. But the profecution is ufualjy

carried on for the offence at common law i efpccially as, to the

penalties before inflided, the flatute 2 Geo. II. c. 25. fuper-
adds a power, for the court to order the offender to be fent to the'

R
3 Tnll. 163.

Vol. IV. S' houlV
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lioufe of corred:ion for feven years, or to be tranfported for the

fame period -,
and makes it felony without benefit of clergy to

return or efcape within the time. It has fometimes been wi£hed,

that perjury, at leaft upon capital accufations, whereby another's

life has been or might have been deftroyed, was alfo rendered

capital, upon a principle of retaliation; as it is univerfally by the

laws of France ^. And certainly the odioufnefs of the crime pleads

ftrongly in behalf of the French law. But it is to be confidered,

that there they admit witnelTes to be heard only on the fide of

the profecution, and ufe the rack to extort a confefTion from the

accufed. In fuch a conftitution therefore it is necelTary to throw

the dread of capital puniiliment into the other fcale, in order to

keep in awe the witnefles for the crown
-,
on whom alone the

prifoner's fate depends : fo naturally does one cruel law beget
another. But corporal and pecuniary punifliments, exile and

perpetual infamy, are more fuited to the genius of the Englifli

law, where the fa6t is openly difcufied between witnelTes on Ifof^

fides, and the evidence for the crown may be contradidied and

difprovcd by thofe of the prifoner. Where indeed the death of

an innocent perfon has actually been the confequence of fuch

wilful perjury, it falls within the guilt of deliberate murder, and

deferves an equal puniiliment : which our antient law in fad: in-

liid:ed '. But the mere attempt to deftroy life by other means

not being capital, there is no reafon that an attempt by perjury
Ihould : much lefs that this crime fhould in ^//judicial cafes be

punilhed with death. For to multiply capital punilliments lelTens

their effedt, when applied to crimes of the deepeft dye ; and,

deteftable as perjury is, it is not by any means to be compared
with fome other offences, for which only death can be inflid:ed :

and therefore it feems already (except perhaps in the inftance

of deliberate murder by perjury) very properly puniflied by our

prefent law ; which has adopted the opinion of Cicero ^y derived

from the law of the twelve tables,
*^
perjurii poena divina, ex^

" itium
', humana, dedecus»*

^
Montefq. Sp. L. b. 29. ch. I !.

'^
</<> Leg. 2. 9,

' Britton. c. 5.

17. Bri-
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17. Bribery Is the next fpecles of offence againfl public

juftice i which is when a judge, or other perlbn concerned in

t;he adminiflration of juftice, takes any undue reward to influence

his behaviour in his office \ In the call: it is the cuflom never

to petition any fuperior for juftice, not excepting their kings,
without a prefent. This is calculated for the genius of defpotic
countries ; where the true principles of government are never

underflood, and it is imagined that there is no obligation from

the fuperior to the inferior, no relative duty owing from the

governor to the governed. The Roman law, though it contained

many fevere injunction's againfl bribery, as well for felling a man's

vote in the fenate or other public aflembly, as for the bartering

of common juftice, yet, by a flrange indulgence in one inftance,

it tacitly encouraged this practice ; allowing the nlagifhrate to

receive fmall prefents, provided they did not in the whole ex-

ceed a hundred crowns in the year"' : not confidering the infi-

nuating nature and gigantic progrcfs of this vice, when once

admitted. Plato therefore more wifely, in his ideal republic",
orders thofe who take prefents for doing their duty to be puniHi-
ed in the feverefl: manner : and by the laws of Athens he that

offer-ed was alfo profecuted, as well as he that received a bribe".

Jn England this offence of taking bribes is punifhed, in inferior

officers, with fine and imprifonment ; and in thofe who offer a

bribe, though not taken, the fame ^. But in judges, efpecially

the fuperior ones, it hath been always looked upon as fo heinous

an offence, that the chief juftice Thorpe was hanged for it in

the reign of Edward III. By a ftatute *^ 11 lien. IV, all

judges and officers of the king, convided of bribery, fliall foi -

feit treble the bribe, be puniflied at the king's will, and be dif-

chargcd from the king's fcrvice for ever. And fome notable

examples have been made in parliament, of perfuns in the

'
I Ha\a'. P. C. 168. • Pott. Antiqu. b. i. c. 23.

* F/.^S.ii.e. P
3 Inft. 147.

S 2 hiiihcil
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higheft ftations, and otherwife very eminent and able, but con-»

laminated with this fordid vice.

i3. Em»»'» A.CERV is an attempt to influence a jury corruptly
to one fide by promifes, perfuafions, entreaties, money, enter-

tainments, and the like '. The punifhment for the perfon em-

bracing is by fine and imprifonment ; and, for the juror fo em-

braced, if it be by taking money, the punifhment is (by divers

ftatutes of the reign of Edw^ard III) perpetual infamy, imprifon-
ment for a year, and forfeiture of the tenfold value.

19. Th e falfe verdi5l of jurors, whether occafioned by em-

bracery or not, was antiently confidered as criminal, and there-

fore exemplarily punifhed by attaint in the manner formerly
mentioned *.

20. Another offence of the fame fpecies is the negligence

of public officersi entrufted with the adminiftration of juftice, as

fheriffs, coroners, conftables, and the like : which makes the

offender liable to be fined ; and in very notorious cafes will

amount to a forfeiture of his office, if it be a beneficial one '.

Alfo the omitting to apprehend perfons, offering flolen iron,

lead, and other metals to fale, is a mifdemefnor and punifhable

by a flated fine, or imprifonment, in purfuance of the flatutc

29 Geo. II. c. 30.

21. There is yet another offence againfl public juflice,
which is a crime of deep malignity ; and fo much the deeper,
as there are many opportunities of putting it in pradlice, and

the power and wealth of the oflfenders may often deter the in-

jured from a legal profecution. This is the opprejpon and ty-
rannical partiality of judges, jullices, and other magijlratesy in

the adminiftration and under the colour of their office. How-
ever, when profecuted, either by impeachment in parliament,

'
1 H«wk. P. C. 259.

t
1 Hawk. P. C. 168.

• S<e Val, m. p»g. 402.

or
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or by information in the court of king's bench, (according to

the rank of the offenders) it is fure to be feverely punifhed with

forfeiture of their offices, fines, imprifonment, or other dif-

cretionary cenfures, regulated by the nature and aggravations

of the offence committed.

22. Lastly, extortion is an abufe of public juftice, which

confifts in any officer's unlawfully taking, by colour of his office,

from any man, any money or thing of value, that is not due to

him, or more than is due, or before it is due ". The punifh-

ment is fine and imprifonment, and fometimes a forfeiture of

the office*
• iHawk. P. C.17Q.
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Chapter the e l e v e n t h.

Oi OFFENCES against the PUBLIC PEACE.

WE are next to confider offences againll the public peace ;

the confervation of which is intrufted to the king and

his officers, in the manner and for the reafons which were for-

merly mentioned at large*. Thcfc offences are cither luch as are

an acftual breach of the peace ; or conflrudlively fo, by tending
to make others break it. Both of thefe fpecies are alfo either

felonious, or not felonious. The felonious breaches of the peace
are (trained up to that degree of malignity by virtue of feveral

modern ftatutes : and, particularly,

I. The riotous ajjembling of twelve perfons, or more, and

not difperfing upon proclamation. This was firft made high
treafon by ftatute 3 &4Edw.VI. c.5. when the king was a mi-

nor, and a change in religion to be effefted : but that ftatute

was repealed by ftatute i Mar. c. i. among the other treafons

created fmce the 25 Edw. III^ though the prohibition was in

fubflance re-enadted, with an inferior degree of punilhment, by
flatute I Mar. il. 2. c. i 2. which made the fame offence a fmgle

felony. Thefe flatutes fpecified and partictilarized the nature of

the riots they were meant to fupprefs ; as, for example, fuch as

were fet on foot with intention to offer violence to the privy

council, or to change the laws of the kingdom, or for certain

other fpecific purpofes ; in which cafes, if the perfons were
* Vol. I. pag. 1 17. 268. 350.

com-
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commanded by proclamation to difperfc, and they did not, it was

by the flatute of Mary made felony, but within the benefit of

clergy ; and alfo the a6t indemnified the peace officers and their

afiiftants, if they killed any of the mob in endeavouring to fup-

prefs fuch riot. This was thought a neccfTary fecurity in that

fanguinary reign, when popery was intended to be re-ellublifhed,

which was like to produce great difcontents : but at firll it was

made only for a year, and was afterwards continued for that

queen's life. And, by flatute i Eliz. c. 16. when a reformation

in religion was to be once more attempted, it was revived and

continued duting her life alfo ; and then expired. From the

acceffion of James the firft to the death of queen Anne, it was

never once thought expedient to revive it : but, in the firil year
of George the firft, it was judged necefiary, In order to fupport
the execution of the adt of fettlement, to renew it, and at one

ftroke to make it perpetual, with large additions. For, whereas

the former a(fts exprellly defined and fpecified what Ihould be

accounted a riot, the flatute i Geo. I. c. 5. enads, generally,
that if any twelve perfons are unlawfully aflembled to the dil-

turbancc of the peace, and any one julllce of the peace, iheritF,

under-lheriff, or mayor of a town, fhall think proper to com-
mand them by proclamation to difperfe, if they contemn his

orders and continue together for one hour afterwards, fuch con-

tempt Ihall be felony without benefit of clergy. And farther,

if the reading of the proclamation be by force oppofed, or the

reader be in any manner wilfully hindered from the reading of

it, fuch oppofers and hinderers are felons, without benefit of

clergy : and all perfons to whom fuch proclamation ought to have

been macU, and knowing of fuch hindrance, and not difperfing, are

felons, without benefit of clergy. There is the like indemnifying
claufe, in cafe any of the mob be unfortunately killed in the en-

deavour to difperfe them ; being copied from the a6l of queen

Mary. And, by a fubfcquent claufe of the new ad:, if any per-

fons, fo riotouily ufi'embled, begin even before proclamation to

pull down any church, chapel, meeting-houfe, dwelling-houfe,
or out-houfes, they Ihall be felons without benefit of clergy.

2. Bv
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2. By {latute i Hen.VII, c. 7. unlawful hunting in any legal

forefb, park, or warren» not being the king's property, by night,

or with painted facesy was declared to be fingle felony. But now

by the llatute 9 Geo. I. c. 22. to appear armed in any open place

by day, or night, with faces blacked or otherwife difguifed, or

(being fo difguifed) to hunt, wound, kill, or fteal any deer, to

rob a warren, or to fleal tifh, is felony without benefit of clergy.

I mention this offence in this place, not on account of the da-

mage thereby done to private property, but of the manner in

which that damage is committed ; namely, with the face blacked

or with other difguife, to the breach of the public peace and the

terror of his majefty's fubjecfls.

3. Also by the fame ftatute 9 Geo. I. c. 22. amended by
flatute 27 Geo. II. c. 15. knowingly to fend any letter without

a name, or with a fi(flitious name, demanding money, venifon,

or any other valuable thing, or threatening (without any demand)
to kill, or fire the houfe of, any perfon, is made felony, with-

out benefit of clergy. This offence was formerly high treafon,

by the ftatute 8 Hen.V. c. 6.

4. To pull down or deftroy any turnpike
-
gate , or fence

thereunto belonging, by the ftatute i Geo. II. c. 19. is punifhed
with public whipping, and three months imprifonment ; and to

deflroy the toll-houfes, or zny Jluice or lock on a navigable river,

is made felony to be punilhed with tranfportation for feven years.

By the flatute 5 Geo. II. c. 33. the offence of deftroying turn-

pike-gates or fences, is made felony alfo, with tranfportation for

feven years. And, laftly, by ftatute 8 Geo. II. c. 20. the offen-

ces of deftroying both turnpikes upon roads, and fluices upon
rivers, are made felony, without benefit of clergy -,

and may be

tried as well in an adjacent county, as that wherein the fa<ft is

committed. The remaining offences againft the public peace
are merely mifdemefnors, and no felonies : as,

5.
Af-
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5. Affrays (from afrater, to terrify) are the fighting of

two or more perlbns in fome pubHc place, to the terror of his

majefty's fubjedls : for, if the fighting be in private, it is no

affray but an ajjault ''. Affrays may be fuppreffed by any pri-

vate perfon prefent, who is juftifiable in endeavouring to part
the combatants, whatever confequence may enfue'. But more

efpecially the conftable, or other fimilar officer, however deno-

minated, is bound to keep the peace ; and to that purpofe may
break open doors to fupprefs an affray, or apprehend the af-

frayers ; and may either carry them before a juftice, or impri-
fon them by his own authority for a convenient fpace till the

heat is over ; and may then perhaps alfo make them find fure-

ties for the peace •*. The punilhment of common affrays is by
fine and imprifonment j the meafure of which muff be regula-
ted by the circumftances of the cafe : for, where there is any
material aggravation, the punifliment proportionably increafes.

As where two perfons coolly and deliberately engage in a duel :

this being attended with an apparent intention and danger of

murder, and being a high contempt of the juftice of the nation,

is a ffrong aggravation of the affray, though no mifchief has

adually enfued % Another aggravation is, when thereby the of-

ficers of juftice are difturbed in the due execution of their office :

or where a refpedt to the particular place ought to reftrain and

regulate men's behaviour, more than in common ones ; as in

the king's court, and the like. And upon the fame account

alfo all affrays in a church or church-yard are cfteemed very
heinous offences, as being indignities to him to whofc fervice

thofe places are confccrated. Therefore mere quarreUbme words,

which are neither an affray nor an offence in any other place,
are penal here. For it is enadled by ftatute 5 & 6 Edw.VI. c.4.

that if any perfon fliall, by words only, quarrel, chide, or

brawl, in a church or church-yard, the ordinary fliall fufpend

bim, if a layman, ab tngrejj'u ecclejiae ; and, if a clerk in orders,

*
I Hawk, P. C IJ4.

^
hi.i. i r-

hid. 136.

'

' a, J, i^H.
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from the minlflration of his office during pleafure. And, if

any perfbn in fuch church or church-yard proceeds to fmite or

lay violent hands upon another, he fhall be excommunicated ipfo

fadlo ',
or if he flrikcs him with a weapon, or draws any wea-

pon with intent to ftrike, he fhall belides excommunication

(being convid:ed by a jury) have one of his ears cut off; or,

having no ears, be branded with the letter F in his cheek. "Two

perlbns may be guilty of an affray : but,

6. Riots, routs, and unlawful ajfemblies muft have three per-
fons at leaft to conftitute them. An unlawful ajfembly is when
three, or more, do affemble themfelves together to do an un-

lawful a(5t, as to pull down inclofures, tp deftroy a warren or

the game therein; and part without doing it, or making any
m^otion towards it ^. A rout is where three or more meet to do

an unlawful ad: upon a common quarrel, as forcibly breaking
down fences upon a right claimed of common, or of way ; and

make feme advances towards it *. A riot is where three or more

adually do an unlawful ad: of violence, either with or without

a common caufe or quarrel** : as If they beat a man ; or hunt

and kill game in another's park, chafe, warren, or liberty ; or

do any other unlawful adb with force and violence ; or even do

a lawful axft, as removing a nufance, in a violent and tumultuous

manner. The punifhmcnt of unlawful affemblies, if to the

number of twelve, we have juft now leen may be capital, ac-

cording to the circumftahces tliat attend it ; but, from the num-
ber of three to eleven, is by fine and imprifonment only. The
fame is the cafe in riots and routs by the common law; to which

the pillory in very enormous cafes has been fometimes fuper-
added*. And by the ftatute 13 Hen. IV. c. 7. any two juftices,

together with the fheriff or under-flieriff of the county, may
come with the pojfe comitatus, if need be, and fupprefs any fuch

riot, affembly, or rout, arreft the rioters, and record upon the

fpot the nature and circumftances of the whole tranfadion ;

'
3lnft. 176.

fc

3 Inft. 176.
« Bro. Abr. t. Riot. 4. 5.

»
i Hawk. P. C. 159.

which
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which record alone iliall be a lufficient convidion of the offend-

ers. In the interpretation of which flatute it hath been holden,

that all perfons, noblemen and others, except women, clergy-

men, perfons decrepit, and infants under fifteen, are bound to

attend the juflices in fuppreffing a riot, upon pain of fine and

imprifonment ; and that any battery, wounding, or killing the

rioters, that may happen in fupprelfing the riot, is juftifiable.'.

So that our antient law, previous to the modern riot adt, feems

pretty well to have guarded againft any violent breach of the

public peace ; efpecially as any riotous affembly on a public or

general account, as to redrefs grievances or pull down all inclo-

fures, and alio refilling the king's forces if fent to keep the

peace, may amount to overt adts of high treafon, by levying
war againfl the king.

7. Ne AR LY related to this head of riots is the offence of

tumultuous petitioning y which was carried to an enormous height
in the times preceding the grand rebellion. Wherefore by fla-

tute 13 Car. II. ft. I. c. 5. it is enabled, that not more than

twenty names fhall be figned to any petition to the king or either

houfe of parliament, for any alteration of matters eftablifhed by
law in church or ftate ; unlefs the contents thereof be previoudy

approved, in the country, by three juftices, or the majority of

the grand jury at the afiifes or quarter fefiions ; and, in London,

by the lord mayor, aldermen, and common council
^

: and that

no petition fhall be delivered by a company of more tb..Tn ten

perfons : on pain in either cafe of incurring a penalty not ex-

t-'eeding 100/, and three months imprifonment.

8. An eighth offence againft the public peace is that of a

forcible entry or detainer ; which is committed by violently taking
or keeping polfefTion, with menaces, force, and arjns, of lamls

and tenements, without the authority of law. This was for-

j I Hal. P. C. 495. I Hawk. P. C. 161. the rcftoration, ufuajly tiken the lend ;n

^ This may be one reafon (r.inong otlicri,) jietici'jns
to pa-lianicn; iuj' the aIrcr?.tlon ot'

'.
iiy the corporation <jf London has, fiiicc an> cllabiilhed law.

T 2 nierly
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mcrly allowable to every perfon difleifed, or turned out of pof-

feffion, unlcfs his entry was taken away or barred by his own

negledt, or ther circumftances ; which were explained more at

large in a former volume'. But this being found very prejudi-
cial to the public peace, it was thought neceflary by feveral fla-

tutes to reftrain all perfons from the ufe of fuch violent methods,
even of doing themfelves jufticc; and much more if they have

no juftice in their claim". So that the entry now allowed by
law is a peaceable one ; that forbidden is fuch as is carried on
and maintained with force, with violence, and unufual weapons.

By the ftatute 5Ric.II. fl.i. c. 8. all forcible entries are punifhed
with imprifonment and ranfom at the king's will. And by the

feveral ftatutes of i5Ric. II. c. 2. 8 Hen.VI. c. 9. 31 Eliz.

c. 1 1, and 21 Jac. I. c. 15. upon any forcible entry, or forcible

detainer after peaceable entry, into any lands, or benefices of the

church, one or more juflices of the peace, taking fufficicnt

power of the county, may go to the place, and there record the

force upon his own view, as in cafe of riots ; and upon fuch

convirion may commit the offender to gaol, till he makes fine

and ranfom to the king. And moreover the jufticc or juflices

have power to fummon a jury, to try the forcible entry or de-

tainer complained of: and, if the fame be found by that jury,
then befides the fine on the offender, the juflices fhall make re-

flitution by the fheriff of the poffefSon, without inquiring into

the merits of the title ; for the force is the only thing to be

tried, punifhed, and remedied by them : and the fame may be

done by indidlmcnt at the general fcfTions. But this provifion
does not extend to fuch as endeavour to maintain pofTefTion by
force, where they themfelves, or their anceflors, have been in

the peaceable enjoyment of xhc lands and tenements, for three

years immediately preceding.

9. Th e offence of riiUng or going armed, with dangerous or

unufual weapons, is a crime againfl the public peace, by terri-

fying the good people of the land ; and is particularly prohibited
» See Vol.m. pag. 174, (5'r. • i Hawk. P. C. 141.

by
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by the ftatutc of Northampton, 2 Edw. III. c. 3. upon pain of

forfeiture of the arms, and imprifonmcnt during the king's

pleafure : in like manner as, by the laws of Solon, every Athc^
nian was finable who walked about the city in armour °.

10. SpreADiNG y^^f news, to make difcord between the king
and nobility, or concerning any great man of the realm, is pu-
niihed by common law ° with fine and imprifonment -, which is

confirmed by flatutes Weflm. i. 3Edw.I. c. 34. 2 Ric. II. ft. i.,

c. 5. and 12 Ric. II. c. 1 1.

1 1 . Fa l s e and pretended prophecies, with intent to difturb

the peace, are equally unlawful, and more penal ; as they raife

cnthufiafHc jealoufies in the people, and terrify them with ima-

ginary fears. They are therefore punifhed by our law, upon the

fame principle that fpreading of public news of any kind, with-

out communicating it firft to the magiftrate, was prohibited by
the antient Gauls **. Such falfc and pretended prophecies were

punifhed capitally by ftatute i Edw.VI. c. 12. which was re-

pealed in the reign of queen Mary. And now by the ftatute

5 Eliz. c, 15. the penalty for the firft offence is a fine of 100/,

and one year's imprifonment ; for the fecond, forfeiture of all

goods and chattels, and imprifonment during life.

12. Besides adtual breaches of the peace, any thing that

tends to provoke or excite others to break it, is an offence of

the fame denomination. Therefore challenges to Jighty either by
word or letter, or to be the bearer of fuch challenge, are punifh-
able by fine and imprifonment, according to the circumftances

of the offence **. If this challenge arifes on account of any mo-

 Pott. Antiqu. b. i. c. z6. *'
atque imperitoi falfis nimoribus terreri, et-

• 2 Inft. 226. 3 Inft. 198.
*' ad /acinus imfelli, et tie fummis rebut confi-

» ** Habent legibusfanHum, Ji qui: quid dt ** Hum tapere, cognitum cjt'* Qd,t{. de bell,

^refuLlicaafinitimisrumore autfamaatceperitf Gall. lib. 6. cap. 19.
** uti ad magijiratum deferatt neve cum alio \ \ Hawk. P. C. 135. 138,
** (tmmunictt : quod faepe htmints temermot

ncy
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ney won at gaming, or if any aflault or affray happen upon
fuch account, the offender, by flatute 9 Ann. c. 14. {hall for-

feit all his goods to the crown, and fuffer two years impri-
fonment.

13. Of a nature very fimilar to challenges are libels ^ libelli

famojiy which, taken in their largeft and moil extenlive fenfe,

iignify any writings, pid:ures, or the like, of an immoral or

illegal tendency ; but, in the fenfe under which we are now to

confider them, are malicious defamations of any perfon, and ef-

pecially a magillrate, made public by either printing, writing,

figns, or pidtures, in order to provoke him to wrath, or cxpofe
him to public hatred, contempt, and ridicule '. The dire(5t

tendency of thefe libels is the breach of the public peace, by

ftirring up the objedls of them to revenge, and perhaps to blood-

flied. The communication of a libel to any one perfon is a

publication in the eye of the law *
: and therefore the fending

an abufive private letter to a man is as much a libel as if it

were openly printed, for it equally tends to a breach of the

peace*. For the fame reafon it is immaterial with refpe(ft to the

elTence of a libel, whether the nritter ot it be tru<f or falfe
"
j

jQnce the provocation, and not the faliity,
is the thing to be

puniflicd criminally : though, doubtlefs, the falfhood of it may
aggravate it's guilt, and enhance it's punifhment. In a civil ac-

tion, we may remember, a libel mufl: appear to be falfe, as well

as fcandalous
'"^

; for, if the charge be true, the plaintiff has

received no private injury, and has no ground to demand a com-

penfation for himfelf, whatever offence it may be againft the

public peace : and therefore, upon a civil adtion, the truth of

the accufation may be pleaded in bar of the fu it. But, in a

criminal profecution, the tendency which all libels have to

create animofities, and to dillurb the public peace, is the fole

confideration of the law. And therefore, in fuch profecutions,

'

I Hawk. P. C. 193. Poph. 139. I Ha-vvk. P. C. 195.
• Moor. 813. "Moor.Ga;. 5RCP.125. iiIVIod.99.
' 2Bruwnl. 151. i2Rcp.35. Hob. 215.

"' Sec Vol.LIL pag. 1 25.

the
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the only fads to be coniidered are, firft, the making or pub-

lifhing of the book or writing; and fecondly, whether the

matter be criminal : and, if both thefe points are againfl the

defendant, the offence againfl the public is complete. The

punifhment of fuch libellers, for either making, repeating,

printing, or publifhing the libel, is fine, and fuch corporal

punifhment as the court in their difcretion fhall inflidt ; regard-

ing the quantity of the offence, and the quality of the offen-

der*. By the law of the twelve tables at Rome, libels, which

affedted the reputation of another, were made a capital offence :

but, before the reign of Auguflus, the punifhment became

corporal only ^. Under the emperor Valentinian ^
it was again

made capital, not only to write, but to publifli, or even to

omit deflroying them. Our law, in this and many other rc-

^dts, correfponds rather with the middle age of Roman jurif-

prudence, when liberty, learning, and humanity, were in their

full vigour, than with the cruel edicts that were eflablifhed in

the dark and tyrannical ages of the antient decemviri, or the

later emperors.

I N this, and the other inflances which we have lately con-

iidered, where blafphemous, immoral, treafonable, fchifmati-

cal» feditious, or fcandalous libels are punifhed by the Englifh

haw, fome with a greater, others with a lefs degree of feverity ;

the liberty of the prefs, properly underftood, is by no means in-

fringed or violated. The liberty of the prefs is indeed cfTential

to the nature of a free ffcate : but this confifls in laying no pre-
vious reflraints upon publications, and not in freedom from

cenfure for criminal matter when publifhed. Every freeman

has an undoubted right to lay what fentiments he pleafes before

the public : to forbid this, is to deflroy the freedom of the

* iHawk. P. C. 196.
y ^Inetiam lex

Poenaque lata, mah quae nollet earmine quenquam

Defcribi:
—— vertere modum formidine fullis. Hor. ad Aug. 152.

* Cod. 9. 36.

prefs :
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prefs : .but if he publifhes what is improper, mifchievous, or

illegal, he muft take the confequence of his own temerity.

To fubjedt the prefs to the reftridiive power of a licenfer, as

was formerly done, both before and fincc the revolution*, is to

fubjcdl all freedom of fentiment to the prejudices of one man,
and make him the arbitrary and infallible judge of all contro-

verted points in learning, religion, and government. But to

punifh (
as the law does at prefent ) any dangerous or ofFenfive

writings, which, when publiflied, Ihall on a fair and impartial

trial be adjudged of a pernicious tendency, is neceifary for the

prefei-vation of peace and good order, of government and reli-

gion, the only folid foundations of civil liberty. Thus the will

of individuals is ftill left free j the abufe only of that free will

is the obje<fl of legal puni(hment. Neither is any refliraint

hereby laid upon freedom of thought or enquiry : liberty of

private fentiment is ftill left j the difleminating, or making

public, of bad fcntiments, defl:ru(ftive of the ends of fociety,

is the crime which fociety correcSts. A man (fiiys
a fine writer

on this fubje(fl) may be allowed to keep poifons in his clofet,

but not publicly to vend them as cordials. And to this we may

* The art of printing, foon after it's in-

troduftion, was looked upon (as \vcll in

England as in other countries) as merely a

matter of ftate, and fubjcft to the coercion

of the crown. It was therefore regulated

with us by the king's pfoclamations, pro-

hibitions, charters of privilege and of li-

cence, and finally by the decrees of the

court of ftarchamber; which limited the

number of printers, and of prefles which

each (honld employ, and prohibited new

publications
unlcfs previoufly approved by

proper licenfcrs. On the demolition of this

odious jurifdiftion in 1641, the long par-

liament of Charles I, after their rupture

with that prince, ailumed the fanvc powers
as the ftarchamber exercifed with refpefl to

the licenling of books ; and in 1643, 1647,

1649, and 1 652, (Scubcll. i. 44,134. ii, 88,

230.) ifTued their ordinances for that pur-

pofe, founded principally on the ftarchamber

decree of 1637. In 1662 was pafTcd the

ftatute 13 & 14 Car. II. c. 33. which (with

fome few alterations
)
was copied from the

parliamentary ordinances. This adl expired

in 1679, but was revived by ftatute iJac.II.

C.I 7. and continued till 1692. It was then

continued for two years longer by ftatute

4 W. & M. c. 24. but, though frequent at-

tempts were made by the government to

revive it, in the fubfcquent part of that

reign, (Com. Journ. 11 Feb. 1694. 26 Nov.

1695. 220dl. i6g6. 9 Feb. 1697. 31 Jan.

1698. ) yet the parliament refiitcd it \o

ftrongly, that it finally expired, and the

prefs became properly free, in 1694^ and

has ever fince fu continued.

add,
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add, that the only plaufible argument heretofore ufed for rc-

ftraining the jiift
freedom of the prefs,

** that it was necefTary
** to prevent the daily abufe of it," will entirely lofe it's force,

when it is (hewn (by a feafonable exertion of the laws) that the

prefs cannot be abufed to any bad purpofe, without incurring a

fuitable punifhment : whereas it never can be ufed. to any good
one, when under the control of an infpedtor. So true will it be-

found, that to cenfure the licentioufnefs, is to maintain, the lit*

berty, of the prefs.

Vol. IV. U
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Chapter the t w e l f t h.

Of offences against PUBLIC TRADE.

OFFENCES
againft public trade, like thofe of the pre*

ceding claiTes, are either felonious, or not felonious. Of
the firll fort are,

I. OwLiNG, fo called from it's being ufually carried on in

the night, which is the offence of tranfporting wool or fheep
©ut of this kingdom, to the detriment of it's ftaple manufadturc.

This was forbidden at common law *, and more particularly by
ftatute 1 1 Edw. III. c. i. when the importance of our woollen

manufadture was firfl attended to ; and there are now many later

ftatutes relating to this offence, the moft ufeful and principal of

which are thofe enaifled in the reign of queen Elizabeth, and

iince. The ftatute 8 Eliz. c.3. makes the tranfportation of live

Hieep, or embarking them on board any ihip, for the firft of-

fence forfeiture of goods, and imprifonment for a year, and that

at the end of the year the left hand fhall be cut off in fome pub-
lic market, and (hall be there nailed up in the openeft place ;

and the fecond offence is felony. The ftatutes 12 Car. II. c. 32.
and 7& 8 W. III. c. 28. make the exportation of wool, fheep,
or fuller's earth, liable to pecuniary penalties, and the forfeiture

of the intercft of the fhip and cargo by the owners, if privy j

• Mirr. c. I. §. 3.

and
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a,nd confifcation of goods, and three years imprilanmcnt to the

niafler and all the mariners. And the ftatute 4 Geo. I. c. 11,

(amended and farther enforced by 12 Geo. II. c. 21. and

19 Geo. II. c. 34.) makes it tranfportation for fcven years, if

the penalties be not paid.

2. Smuggling, or the offence of importing goods without

paying the duties impofed thereon by the laws of the cuftoms

and excife, is an offence generally conne<5tcd and carried on hand

in hand with the former. This is retrained by a great variety

of ftjitutcs, which inflidl pecuniary penalties and feifure of the

goods for clandeftine fmuggling ',
and affix the guilt of felony,

with tranfportation for feven years, upon more open, daring,
and avowed pra<fticcs : but the laft of them, 19 Geo. II. c. 34.
is for this purpofe w^ar omnium -,

for it makes all forcible a<5ts

of fmuggling, carried on in defiance of the laws, or even in

jdifguife to evade them, felony without benefit of clergy : ena(5b*-

ing, that if three or more perfons (hall affemble, with fire arms

or other offenfive weapons, to affift in the illegal exportation or

importation of goods, or in refcuing the fame after feifure, or

in refcuing offenders in cuflody for fuch offences ; or fhall pafs
with fuch goods in difguife -,

or fhall wound, ihoot at, or affault

any officers of the revenue when in the execution of their duty ;

fuch perfons (hall be felons, without the benefit of clergy. As
to that branch of the ftatute, which required any perfon, char-

ged upon oath as a fmuggler, under pain of death, to furrender

himfelf upon proclamation, it feems to be expired j as the fub-

,fcquent flatutes **, which continue the original adt to the prefent

time, do in terms continue only fo much of the faid adt, as re-

lates to the punijhment of the offenders, and not to the extra-

ordinary method of apprehending or caufing them to furrender :

and for offences of this pofitive fpecies, where punifhment

(though ncccffary) is rendered fo by the laws themfelves, which

by impofing high duties on commodities increafe the temptatioa

* Sut. «6G«o. II. c. 32. 32 Geo. II. c. 18. 4 Geo. III. c. 12.

U 2 to
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to evade them, we cannot furely be too cautious in
inflicfting

the penalty of death ^

3. Another offence againft public trade is fraudulent bank"

ruptcy, which was fufficiently fpoken of in a former volume ^
;

when we thoroughly examined the nature of thefe unfortunate

traders. I fhall therefore here barely mention over again fome
abufes incident to bankruptcy, 'viz. the bankrupt's negled: of

furrendering himfelf to his creditors ; his non-confonnity to

the directions of the feveral ftatutes ; his concealing or imbez-

zling his effed:s to the value of 20/; and his withholding any
books or writings with intent to defraud his creditors : all which
the policy of our commercial country has made capital in the

offender j or, felony without benefit of clergy. And indeed it

is allowed in general, by fuch as are the moil averfe to the in-

£i<5lion of capital punilhment, that the offence of fraudulent

bankruptcy, being an atrocious fpecies of the crimenfalji, ought
to be put upon a level with thofe of forgery and falfifying the

coin ^. To this head we may alfo fubjoin, that by ftatute

32 Geo. II. c. 28. it is felony punifhable by tranfportation for

fcven years, if a prifoner, charged in execution for any debt un-

der 100/, neglects or refufes on demand to difcover and deliver

up his effed:s for the benefit of his creditors. And thefe are the

only felonious offences againfl public trade ; the refidue being
mere mifdemefnors : as,

4. Usury, which is an unlawful contrad; upon the loan of

money, to receive the fame again with exorbitant increafe. Of
this alfo we had occafion to difcourfe at large in a former vo-

lume^. We there obferved that by flatute 37 Hen.VIII. c. 9.

the rate of interefl was fixed at 10 /. per cent, per annum : which

the ftatute i3Eliz. c.8. confirms; and ordains, that all brokers

fhall be guilty of a praemunire that tranfadt any contracts for

more, and the fecurities themfelves fhall be void. The ftatutc

' See Vol. I. pag. 317. Beccar. ch. 33.
' Beccar. ch. 34.

* See Vol. U. pag. 481, 483.
<" Sec Vol. II. pag. 455, ^r.

21 Jac. I.
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21 Jac. I. c. 17. reduced intereft to eight per cent ; and, it

having been lowered in 1650, during the ufurpation, to fix per
cent, the fame reduction was re-ena(5ted after the reftoration by
llatute 12 Car. II. c. 13. and, laftly, the flatute 12 Ann. ft. 2.

c. 16. has reduced it to five per cent. Wherefore not only all

contracts for taking more are in themfelves totally void, but alfo

the lender fhall forfeit treble the money borrowed. Alfo if any
fcrivener or broker takes more than five fhillings per cent, pro-

curation-money, or more than twelve-pence for making a bond,

he Ihall forfeit 20/. with cofts, and Ihall fuifer imprifonment
for half a year.

5. Cheating is another offence, more immediately againft

public trade; as that cannot be carried on without a puncftilious

regard to common honefty, and faith between man and man.

Hither therefore may be referred that prodigious multitude of

ftatutes, which are made to prevent deceits in particular trades,

and which are chiefly of ufe among the traders themfelves. For

fo cautious has the legiflature been, and fo thoroughly abhors all

indire<5t practices, that there is hardly a confiderable fraud inci-

dent to any branch of trade, but what is reftrained and puniflied

by fome particular ftatute. The offence alfo of breaking the af-

Jife of bread, or the rules laid down by law, and particularly by
ftatute 31 Geo. II. c. 29. and 3 Geo. III. c. 1 1. for afcertaining
it's price in every given quantity, is reducible to this head of

cheating : as is likewife in a peculiar manner the offence of fell-

ing hyfalfe weights and meafures ; the ftandard of which fell un-

der our confideration in a former volume ^. The punifhment of

bakers breaking the afilfe, was antiently to ftand in the pillory,

by ftatute 51 Hen. III. ft. 6. and for brewers (by the fame a(ft)

to ftand in the tumbrel or dungcart
^

: which, as we learn from

domefday book, was the punifhment for knavifti brewers in the

city of Chefter fo early as the reign of Edward the confeffor.

** Ma/am cervifiam faciens, in cathedra ponebaturfiercoris\'' But

P Sec Vol.1, pag. 274.
'

Scivl. tit. of hon. b. 2. c. 5. §. 3.
*

3 Inrt. 219.

now
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now the general punifliment for all frauds of this kind, if indidted

(as they may be) at common law, is by fine and imprifonment :

though the cafier and more ufual way is by levying on a fummary
conviction, by diftrefs and fale, the forfeitures impofed by the

feveral ads of parliament. Laftly, any deceitful practice, in co-

zening another by artful means, whether in matters of trade or

otherwife, as by playing with falfe dice, or the like, is punifliablc

with fine, imprifonment, and pillory''. And by the ftatutes

33 Hen. VIII. c. i. and 30 Geo. II. c. 24. if any man defrauds

another of any valuable chattels by colour of any falfe token,

counterfeit letter, or falfe pretence, or pawns or difpofes of an-

other's goods without the confent of the owner, he fhall fufFer

fuch puniihment by imprifonment, fine, pillory, tranfportation,

whipping, or other corporal pain, as the court fliall diredt.

6. The offence o£ fore/ial/ing the market is alfo an offence

againft public trade. This, which (as well as the two following)
is alfo an offence at common law^ is defcribed by ftatute 5 &
6 Edw.VI. c. 14. to be the buying or contracting for any mer-^

chandize or vi<ftual coming in the way to market
-,
or diffuading

pcrfons from bringing their goods or provifions there ; or per-

fuading them to enhance the price, when there : any of which

practices make the market dearer to the fair trader.

7. Regrati n g is defcribed by the fame ftatute to be the

buying of corn, or other dead victual, in any market, and fell-

ing them again in the fame market, or within four miles of the

place. For this alfo enhances the price of the provifions, as every
fucccflive feller muft have a fucceflive profit.

8. Engrossing, by the fame ftatute, is the getting into

one's poffeflion, or buying up, of corn or other dead victuals,

with intent to fell them again. This muft of courfe be inju-

rious to the public, by putting it in the power of one or two

rich men to raife the price of provifions at their own difcrction.

^ I Hawk. P. C. 188. i z Hawk. P. C. ijj.

And
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And the penalty for thefe three offences by this flatute (which
is the lail that hath been made concerning them) is the forfeiture

of the goods or their value, and two months imprifonment for

the iirft offence ; double value and fix months imprifonment for

the fecond ; and, for the third, the offender (hall forfeit all his

goods, be fet in the pillory, and imprifoned at the king's plea-
fure. Among the Romans thefe offences, and other male-

pracftices to raife the price of provifions, were puniftied by a pe-

cuniary mul(fl. ** Poena 'viginti aureorum fiatuitur adverjus eum,
"

qui contra annonam feceritt focietatemve coierit quo annona canor

^'Jiat'^r

9. Monopolies are much the fame ofi^nce in other branches

of trade, that engrofling is in provifions : being a licence or pri-

vilege allowed by the king for the fole buying and felling, ma-

4cing, working, or ufing, of any thing whatfoever; whereby the

fubjcdt in general is reflrained from that liberty of manufadlu-

ring or trading which he had before ". Thefe had been carried

to an enormous height during the reign of queen Elizabeth ;

and were heavily complained of by fir Edward Coke ", in the

beginning of rfie reign of king James the firfl : but were in

great meafure remedied by flatute 21 Jac. I. c.3. which declares

fuch monopolies to be contrary to law and void ; ( except as to

patents, not exceeding the grant of fourteen years, to the au-

thors of new inventions ;)
and monopolifls are punifhed with

the forfeiture of treble damages and double cofls, to thofe whom
they attempt to diflurb

-,
and if they procure any action, brought

againfl them for thefe damages, to be flayed by any extrajudicial

order, other than of the court wherein it is brought, they incur

•the penalties oi praemunire. Combinations alfo among vidluallers

•or artificers, to raife the price of provifions, or any commodi-

ties, or the rate of labour, are in many cafes feverely punifhed

by particular flatutes ; and, in general, by flatute 2 6c 3 Edw.VI.
wc. 15. with the forfeiture of 10/, or twenty days imprifonment,

"
Ff. 48. 12. 2. •

3lnft. 181.
'

I Hawk. P.C. 2J1.

with
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with afi allowance of only bread and water, for the firft offence;

20/. or the pillory, for the fecond; and 40/. for the third, or

elfe the pillory, lofs of one ear, and perpetual infamy. In the

fame manner, by a conftitution of the emperor Zeno p, all mo-

nopolies and combinations to keep up the price of merchandize,

provifions, or workmanlhip, were prohibited upon pain of for-

feiture of goods and perpetual banifhment.

10. To exercife a trade in any town, without having pre-

vioufly ferved as an apprentice for feven years '', is looked upon
to be detrimental to public trade, upon the fuppofed want of

fufficient fkill in the trader ; and therefore is punifhed by fta-

tute 5 Eliz. c. 4. with the forfeiture of forty fhillings by the

month.

11. Lastly, to prevent the deftrudion of our home ma-

nufadtures, by tranfporting and/educing our artijis to fettle abroad,

it is provided by ftatute 5 Geo. I. c. 27. that fuch as fo entice

or feduce them fhall be fined 100/, and be imprifoned three

months ; and for the fecond offence fhall be fined at difcretion,

and be imprifoned a year : and the artificers, fo going into fo-

reign countries, and not returning within fix months after

warning given them by the Britifh embafTador where they re-

fide, fhall be deemed aliens, and forfeit all their lands and

goods, and fhall be incapable of any legacy or gift. By flatute

23 Geo. II. c. 13. the feducers incur, for the firfl offence, a

forfeiture of 500 /. for each artificer contrafted with to be fent

abroad, and imprifonment for twelve months j and for the fe-

cond, 1000/, and are liable to two years imprifonment : and if

any perfon exports any tools or utenfils ufed in the filk or wool-

len manufadlures, he forfeits the fame and 200 /, and the cap-
tain of the fhip (having knowlege thereof) 100/; and if any

captain of a king's fhip, or officer of the cufloms, knowingly
fuffers fuch exportation, he forfeits 100/. and his employment >

and is for ever made incapable of bearing any public office.

» Cod. 4. 59. 1. ' See Vol. L pag. 42J.
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Chapter the t h i r t e e n t h.

Of offences against the PUBLIC HEALTH,
AND the PUBLIC POLICE or OECONOMY.

T*^HE
fourth fpecies of offences, more efpeclally affeding the

commonwealth, are fuch as are againfl the public health

of the nation ; a concern of the higheft importance, and for the

prefervation of which there are in many countries fpecial ma-

giflrates or curators appointed.

I. Th E firft of thefe offences is a felony ; but, by the bleff-

ing of providence for more than a century paft, incapable of

being committed in this nation. For by ftatute i Jac. I. c. 31.
it is enadted, that if any perfon infe(5led with the phii^^ue, or

dwelling in any infected houfe, be commanded by the mayor or

conftable, or other head officer of his town or viil, to keep his

houfe, and fhall venture to difobey it ; he may bt* inforced, by
the watchmen appointed on fuch melancholy occafions, to obey
fuch necelTary command: and, if any hurt enfue by fuch inforce-

meht, the watchmen are thereby indemnified. And farther, if

fuch perfon fo commanded to confine himfelf goes abroad, and

converfes in company, if he has no plague fore upon him, he

ftiall be puniflied as a vagabond by whipping, and be bound to

his good behaviour : but, if he has any infe(5tious fore upon him

uncured, he then fhall be guilty of felony. By the flatute

Vol. IV. W '

26 Geo. II.
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26 Geo. II. c. 6. (explained and amended by 29 Geo. II. c. 8.)

the method of performing quarejitine, or forty days probation,

by fliips coming from infe(fted countries, is put in a much more

regular and effectual order than formerly; and mafters of fhips,

coming from infed:ed places and difobeying the directions there

given, or having the plague on board and concealing it, are

guilty of felony without benefit of clergy. The fame penalty
alfo attends perfons efcaping from the lazarets^ or places wherein

quarentine is to be performed ; and officers and watchmen ne-

glecting their duty; and perfons conveying goods or letters from

fhips performing quarentine.

2. A SECOND, but much inferior, fpecies of offence again ft

public health is the felling of univholjbme provijions. To prevent
which the ftatute 51 Hen. III. ft. 6. and the ordinance for ba-

kers, c. 7. prohibit the fale of corrupted wine, contagious or

unwholfome flefti, or flefti that is bought of a Jew ; under pain
of amercement for the firft offence, pillory for the fecond, fine

and imprifonment for the third, and abjuration of the town for

the fourth. And by the ftatute 12 Car. II. c. 25. §. 11. any

brewing or adulteration of wine is puniftied with the forfeiture

of 1 00 /, if done by the wholefale merchant ; and 40 /, if done

by the vintner or retale trader. Thefe are all the offences which

may properly be faid to refpecft the public health.

V. The laft fpecies of offences which efpecially affed: the

commonwealth are thofe againft the public police and oeconomy.

By the public police and oeconomy I mean the due regulation
and domeftic order of the kingdom : whereby the individuals of

the ftate, like members of a well-governed family, are bound to

conform their general behaviour to the rules of propriety, good

neighbourhood, and good manners ; and to be decent, induf-

trious, and inoffenfive in their refped:ive ftations. This head of

offences muft therefore be very mifcellaneous, as it comprizes
all fuch crimes as efpecially affecfl public fociety, and are not

comprehended under any of the four preceding fpecies. Thefe

amount.
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amount, fomc of them to felony, and others to mifdemefnors

only. Among the former are,

1. The offence of clandcjline marriages: for by the flatut«

26 Geo. II. c. 33. I. To folemnize marriage in any other place
belides a church, or public chapel wherein banns have been ufu-

ally publifhed, except by licence from the archbifhop ;
— and,

2. To folemnize marriage in fuch church or chapel without due

publication of banns, or licence obtained from a proper autho-

rity ',

— do both of them not only render the marriage void,

but fubjedt the perfon folemnizing it to felony, punifhed by

tranfportation for fourteen years : as, by three former fbatutes*,

he and his afliftants were fubjedl to a pecuniary forfeiture of

100/.
3. To make a falfe entry in a marriage regifter; to alter

it when made
-,

to forge, or counterfeit, fuch entry, or a mar-

riage licence, or aid and abet fuch forgery ; to utter the fame

as true, knowing it to be counterfeit ; or to deflroy or procure
the deftrudtion of any regifter, in order to vacate any marriage,
or fubjed; any perfon to the penalties of this a6t ; all thefe of-

fences, knowingly and wilfully committed, fubjedt the party te

to the guilt of felony, without benefit of clergy.

2. Another felonious offence, with regard to this holy ef-

tate of matrimony, is what our law corruptly calls bigamy, which

properly lignifies being twice married, but with us is ufed as fy-

nonymous to polygamy y or having a plurality of wives at once ^
Such fecond marriage, living the former hufband or wife, is fim-

ply void, and a mere nullity, by the ecclefiaflical law of England :

and yet the legiflature has thought it juft to make it felony, by
reafon of it's being fo great a violation of the public oeconomy and

decency of a well ordered flate. For polygamy can never be en-

dured under any rational civil eftablifhment, whatever fpecious

reafons may be urged for it by the eaftern nations, the fallaciouf-

nefs of which has been fully proved by many fenfible writers ;

» 6& 7W.III. c 6. 7.S:8W.III. C.35. "jinit.SS.
lo Ann. c. 19. §. 1-6.

W 2 but
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but in northern countries the very nature of the climate feems

to reclaim againft it ; it never having obtained in this part of the

world, even from the time of our German anceftors ; who, as

Tacitus informs us% ^*
prope foli barbarorum Jingulis uxoribus

«* contenti flint.''
It is therefore punifhed by the laws both of

anticnt and modern Sweden with death '^. And with us in Eng-
land it is ena(5ted by ftatute i Jac. I. c. 1 1. that if any perfon,

being married, do afterwards marry again, the former hufband

or wife being alive, it is felony; but within the benefit of clergy.
The firft wife in this cafe fhall not be admitted as an evidence

againft her hufband, becaufe fhe is the true wife ; but the fe-

cond may, for (he is indeed no wife at all
""

; and fo, vice verja,

of a fecond hufband. This adt makes an exception to five cafes,

in which fuch fecond marriage, though in the three firft it is

void, is yet no felony, i. Where either party hath been conti-

nually abroad for feven years, whether the party in England hath

notice of the other's being living or no. 2. Where either of the

parties hath been abfent from the other feven years, within this

kingdom, and the remaining party hath had no notice of the

other's being alive within that time. 3.
Where there is a di-

vorce or feparation a men/a et thoro by fentence in the ecclefiaf-

tical court. 4. Where the firft marriage is declared abfolutely
void by any fuch fentence, and the parties loofed a vinculo. Or,

5. Where either of the parties was under the age of confent at

the time of the firft marriage : for in fuch cafe the firft mar-

riage was voidable by the difagreement of either party, which

this fecond marriage very clearly amounts to. But, if at the

age of confent the parties had agreed to the marriage, which

completes the contradt, and is indeed the real marriage ; and

afterwards one of them fhould marry again j I fhould appre-
hend that fuch fecond marriage would be within the reafon and

penalties of the acft.

* dt mtr. Germ. 18. •
i Hal, P. C. 693,

' Sticrnh, tit jure Sue^n. /. 3. r. ?.

A THIRD
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3. A THIRD fpecies of felony againft the good order and

oeconomy of the kingdom, is by idle foldiers and mar'urers wan-

dering about the realm, or perfons pretending fo to be, and

abuling the name of that honourable profefTion ^ Such a one,

not having a teflimonial or pafs from a juflice of the peace, li-

miting the time of his paiTage ; or exceeding the time limited

for fourteen days, unlefs he falls fick; or forging fuch tellimo-

nial ; is by ftatute 39 E-liz. c. 17. made guilty of felony, with-

out benefit of clergy. This fanguinary law, though in pra<5tice

defervedly antiquated, ftill remains a difgracc to our flatute-

book : yet attended with this mitigation, that the offender may
be delivered, if any lioneil: freeholder or other perfon of fub-

ftance will take him into his fervice, and he abides in the fame

for one year ; unlefs licenced to depart by his employer, who in

fuch cafe Uiall forfeit ten pounds.

4. Outlandish perfons calling themfelves Egyptlansy or

gypjics, are another obje<fl of the feverity of fome of our unre-

pealed ftatutes. Thefe are a lirange kind of commonwealth

among themfelves of wandering impoilors and jugglers,who made
their firfl appearance in Germany about the beginning of the fix-

tcenth century, and have lince fpread themfelves all over Europe.
Munfter, it is true ^, who is followed and relied upon by Spel-

man^, fixes the time of their firfl appearance to the year 141 7;
but, as he owns, that the firft whom he ever faw were in 1524,
it is probably an error of the prefs for 1517 : efpecially as other

hifloriansJ inform us, that when fultan Selim conquered Egypt,
in the year 15 17, feveral of the natives refufed to fubmit to the

Turkifh yoke ; but, being at length fubdued and baniflied, they

agreed to difperfe in fmall parties all over the world, where their

fuppofed fkill in the black art gave them an univerfal reception,
in that age of fuperflition and credulity. In the compafs of a

very few years they gained fuch a number of idle profelytes,

'
jinft. 85.

k
Glojf. 193.

« Cc/mogr. /. 3. , j Mod. Univ. Hill, xliii. ty\,

(who
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(who imitated their language and complexion, and betook them-

Jclves to the lame arts of chiromancy, begging, and pilfering )

tliat they became troublefome and even formidable to moll: of

the iVates of Europe. Hence they were expelled from France

in the year 1560, and from Spain in 1591 '. And the govern-
ment in England took the alarm much earlier : for in 1530, they
are deicribed by ftatute 22 Hen. VIII. c. 10. as *' outlandifh
*

people, calling themfelves Egyptians, ufmg no craft nor feat

** of merchandize, who have come into this realm and gone from
* ihire to lliire and place to place in great company, and ufed
*'

great, fubtil, and crafty means to deceive the people ; bearing
*< them in hand, that they by palmeftry could tell men's and
<* women's fortunes; and fo many times by craft and fubtilty
*' have deceived the people of their money, and alfo have com-
<* mitted many heinous felonies and robberies." Wherefore they
are direfted to avoid the realm, and not to return under pain of

imprifonment, and forfeiture of their goods and chattels ; and,

upon their trials for any felony which they may have committed,

they ihall not be intitled to a jury ^e medietate linguae. And af-

terwards, it is enadted by flatutes i & 2 Ph. & M. c. 4. and

5 Eliz. c. 20. that if any fuch perfons fliall be imported into

this kingdom, the importer {hall forfeit 40/. And if the Egyp-
tians themfelves remain one month in this kingdom ; or if any

perfon, being fourteen years old, (whether natural born fubjed:

or ftranger) which hath been feen or found in the fellowfhip
of fuch Egyptians, or which hath difguifed him or herfelf like

them, Ihall remain in the fame one month, at one or feveral

times ',
it is felony without benefit of clergy : and fir Matthew

Hale informs us ^ that at one Suffolk aflifes no lefs than thir-

teen gy.fies were executed upon thefe flatutes, a few years be-

fore the reftoration. But, to the honour of our national hu-

manity, there arc no inftances more modern than this, of car-

rying thefe laws into pra(3:ice.

» DutVclne. Qhjr.I. 200. "
i Hal. P. C 671

5- To
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5.
To defcend next to offences, whofe punifliment is fhort

of death. Common nufances are a fpecies of offences againfl the

public order and oeconomical regimen of the flate ; being either

the doing of a thing to the annoyance of all the king's fubjeds,
or the ncgled:ing to do a tning which the common good re-

quires ^ The nature of common nufances, and their diftincflion

from private nufances, were explained in the preceding vo-

lume'"; when we confidered more particularly the nature of the

private fort, as a civil injury to individuals. I (hall here only
remind the ftudent, that common nufances are fuch inconvenient

or troublefome offences, as annoy the whole community in ge-

neral, and not merely fome particular perlbn ; and therefore are

indictable only, and not acftionable ; as it would be unrealon-

able to multiply fuits, by giving every man a feparate right of

adion, for what damnifies him in common only with the rell:

of his fellow fubjeds. Of this nature are, i. Annoyances in

highways, bridges, and public rivers, by rendering the fiime in-

convenient or dangerous to pafs : either pofitivcly, by adual

obflru6tions ; or negatively, by want of reparations. For both

of thefe, the perfons fo obflrudling, or fuch individuals as are

bound to repair and cleanfe them, or (in default of thefe laft)

the parilh at large, may be indided, diftreincd to repair and

amend them, and in fome cafes fined. Where there is an houfe

eredted, or an inclofure made, upon any part of the king's de-

mefnes, or of an highway, or common llreet, or public water,

or fuch like public things, it is properly called a purprejiure ".

2. All thofe kinds of nufances, (fuch as offenfive trades and

manufadures) which when injurious to a private man are ac-

tionable, are, when detrimental to the public, punifliable by

public profecution, and fubjed; to fine according to the quantity
of the mifdemefnor : and particularly the keeping of hogs in

any city or market town is indidable as a public nufance °.

'
1 Hawk. P. C. 197.

" Co. Litt. 277. from tlie French pour-
• Vol.111, pag. 216. fris, an inclofure,

• Salk. 460.

3. All
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3.
All dilbrderly inns or ale-hoiifes, bawdy-hovfes, gaming- hoiifa^

liage-plays unlicenccd, booths and ftages for
j-ope-dancerSy monn-

ti'banksy and the like, are public nufances, and may upon indi(5l-

ment be lupprelTed and fined p. Inns, in particular, being in-

tended for the lodging and receipt of travellers, may be indicft-

cd, fuppreffed, and the inn-keepers fined, if they refufe to en-

tertain a traveller without a very fuiftcicnt caufe : for thus to

fruftrate the end of their inlfitution is held to be diforderly be-

haviour'^. Thus too the hofpitable laws of Norway punifli, in

the feverefl: degree, fuch inn-keepers as refufe to furnifli accom-

modations at a jult and reafonable price". 4. By ftatute 10 &
1 1 W. III. c. 17. all lotteries are declared to be public nufances,

and all grants, patents, or licences for the fame to be contrary
to law. 5. Cottages QiYQ held to be common nufances, if eredted

fmgly on the walle, being harbours for thieves and other idle

and dilfolute perfons. Therefore it is enabled by ftatute 31 Eliz.

c. 7. that no perfon fhall ere(ft a cottage, unlefs he lays to it

four acres of Ireehold land of inheritance to be occupied there-

with, on pain to forfeit to the king 10/. for it's ered:ion, and

40 s. per month for it's continuance : and no owner or occu-

pier of a cottage fhall fuffer any inmates therein, or more fami-

lies than one to inhabit there, on pain to forfeit i o s. per month
to the lord of the leet. This feems, upon our prefent more

enlarged notions, a hard and impolitic law; depriving the peo-

ple of houfes to dwell in, and conlequently preventing the po-

puloufnefs of towns and parifhes : which, though it is gene-

rally endeavoured to be guarded againfl, through a fatal rural

policy, ( being fometimes, when the poor are ill-managed, an

intolerable hardfhip) yet, taken in a national view, and on a

fuppofition of proper induftry and good parochial government,
is a very great advantage to any kingdom. But indeed this, like

moll: other rigid or inconvenient laws, is rarely put in execution.

6. The making and felling oi Jireworks and Jquibsy or throwing
them about in any flreet, is, on account of the danger that may

p I Hiuvk. P. C. 198. 225.
«• Sticrnh. de jure Sueon. I. 2. r.9.

'

I Hawk. P. t. 2Z).

enfue
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enfue to any thatched or timber buildings, declared to be a

common nufance, by ftatute 9&10W.III. c.7. and therefor*

is puniftiable by fine. 7. Eaves-droppers, or fuch as liften under

walls or windows, or the eaves of a houfe, to hearken after dif-

courfe, and thereupon to frame flanderous and mifchievous tales,

are a common nufance and prefentable at the court-leet*: or arc

indidiable at the feflions, and punifliable by fine and finding fu-

reties for the good behaviour ^ 8. Laftly, a common /cold, com-

munis rixatrix, (for our law-latin confines it to the feminine

gender) is a public nufance to her neighbourhood. For which

offence (he may be indid:ed"; and, if convidled, fhall
"^ be fen-

tenced to be placed in a certain engine of corre(5lion called the

trebucket, caftigatory, or cucking flool, which in the Saxon lan-

guage fignifies the fcolding ftool ; though now it is freq^uently

corrupted into ducking ftool, becaufe the refidue of the judgment
is, that, when (he is fo placed therein, {he fliall be plunged in

the water for her punifhment *.

6. Idleness in any perfon whatfoever is alfo a high offence

againfl the public oeconomy. In China it is a maxim, that if there

be a man who does not work, or a woman that is idle, in the

empire, fomebody mufi: fuffer cold or hunger : the produce of the

lands not being more than fufiicient, with culture, to maintain

the inhabitants ; and therefore, though the idle perfon may
fhift off the want from himfelf, yet it muff in the end fall fome-

where. The court alfo of Areopagus at Athens punifhed idle-

nefs, and exerted a right of examining every citizen in what
manner he fpent his time; the intention of which was^ that the

Athenians, knowing they were to give an account of their oc-

cupations, (hould follow only fuch as were laudable, and that

there might be no room left for fuch as lived by unlawful arts.

The civil law expelled all flurdy vagrants from the city*: and.

' Kirch, of courts. 20.
'

Ihld. I Hawk. P. C. 132.
' 6 Mod. 213.
*

1 Hawk. P. C. 198. 2C0.

Vol. IV.

*
3 Inrt. 2ig.

1 Valcr. Maxim. /. 2. f. 6.

* AW. 80. c. 9.

\\\
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in our uvyn law, all idle perfons or vagabonds, whorh our antient

ftatutes defcribe to be ** fuch as wake on the night, and deep on
** the day, and haunt cuftomable taverns, and ale-houfes, and
** routs about ; and no man wot from whertce they come, ne
** whither they go;" or fuch as are mofl particularly defcribed

by ftatute 17 Geo. II. c. 5. and divided into three clafTes, idle

and diforderly perfons, rogues and vagabonds, and incorrigible

rogues ',

— all thcfe are offenders againft the good order, and

blemifhes in the government, of any kingdom. They are there-

fore all punifhcd, by the flatute laft-mentioned ; that is to fay,

idle and diforderly perfons with one month's imprifonment in

the houfe of corred:ion ; rogues and vagabonds with whipping
and imprifonment not exceeding fix months ; and incorrigible

rogues with the like difcipline and confinement, not exceeding
two years : the breach and efcape from which confinement in

one of an inferior clafs, ranks him among incorrigible rogues ;

and in a rogue (before incorrigible) makes him a felon, and

liable to be tranfported for feven years. Perfons harbouring

vagrants are liable to a fine of forty fliillings, and to pay all

cxpenfes brought upon the parifh thereby ; in the fame manner

as, by our antient laws, whoever harboured any ftranger for

more than two nights, was anfwerable to the public for any
offence that fuch his inmate might commit*.

7. Un d e r the head of public oeconomy may alfo be pro-

perly ranked all fumptuary laws againft luxury, and extravagant

cxpenfes in drefs, diet, and the like ; concerning the general

utility of which to a ftate, there is much controverfy among the

political writers. Baron Montefquieu lays it down^ that luxury
is neceffary in monarchies, as in France ; but ruinous to demo-

cracies, as in Holland. With regard therefore to England,
whofe government is compounded of both fpccies, it may ftill

be a dubious queftion, how far private luxury is a public evil ;

and, as fuch, cognizable by public laws . And indeed our legif-

• LL. Eixo. c. 27. Bradlon. /. 3. tr. 2. *
Sp. L. b. 7. c. 2 & 4.

>, 10. §. 2,

lators
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lators have feveral times changed their fentiments as to this

point : for formerly there were a multitude of penal laws exift-

ing, to reftrain excefs in apparel*; chiefly made in the reigns of

Edward the third, Edward the fourth, and Henry the eighth,

againft piked fhoes, fliort doublets, and long coats
-,

all of which

were repealed by ftatute i Jac. I. c. 25. But, as to excefs in diet,

there ftill remains one antient ftatute unrepealed, 10 Edw. III.

ft. 3. which ordains that no man ftiall be ferved, at dinner or

fupper, with more than two courfes ; except upon fome great

holydays there fpec^fied, in which he may be ferved with three.

8. Next to that of luxury, naturally follows the offence of

gaming, which is generally introduced to fupply or retrieve the

expenfes occafioned by the former : it being a kind of tacit con^

feflion, that the company engaged therein do, in general, exceed

the bounds of their refpcdtive fortunes ; and therefore they caft

lots to determine upon whom the ruin ftiall at prefent fall, that

the reft may be faved a little longer. But, taken in any light,

it is an offence of the moft alarming nature ; tending by necef-

fary confequence to promote public idlenefs, theft, and debau-

chery among thofe of a lower clafs ; and, among perfons of a

fuperior rank, it hath frequently been attended with the fudden

ruin and defolation of antient and opulent families, an abandoned

proftitution of every principle of honour and virtue, and too often

hath ended in felf-murder. To reftrain this pernicious vice,among
the inferior fort of people, the ftatute 33Hen.VIlI. c. 9. was

made; which prohibits to all but gentlemen the games of tennis,

tables, cards, dice, bowls, and other unlawful diverfions there

fpecified ^ unlefs in the time of chriftma^s, under pecuniary pains

and imprifonment. And the fame law, and alfo the ftatute

30 Geo. II. c. 24. infli<fl pecuniary penalties, as well upon the

mafter of any public houfe wherein fervants arc permitted to

game, as upon the fervants themfelves who are found to be ga-

ming there. But this is not the principal ground of modern

'^

jlnft. 199. (Viove-groat, cloyfh-cavls, half-bowl, and
*

Logetting in the fields, flide-thrift or coyting.

X 2 com-
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complaint : it is the gaming in high life, that demands the at-

tention of the magiilrate ; a paffion to which every valuable

confideration is made a facrifice, and w^hich we feem to have in-

herited from our anceflors the antient Germans; whomTacitus*"

defcribes to have been bewitched with the fpirit of play to a moll

exorbitant degree.
**
They addi<ft themfelves, fays he, to dice,

**
(which is wonderful) when fober, and as a ferious employ-

** ment
-,
with fuch a mad defire of winning or lofmg, that, when

"
ftript of every thing elfe, they will flake at lail their libetty,

** and their very felves. The lofer goes into a voluntary flavery,
•*

and, though younger and flronger than his antagonifl, fufFers

** himfelf to be bound and fold. And this perfeverance in fo bad
** a caufe they call the point of honour : ea

eft in re prava per-
**

vicacia, ipji Jidem vocant ,'' One would almofl be tempted ta

think Tacitus was defcribing a modern Englifhman. When men
are thus intoxicated with fo frantic a fpirit, laws will be of little

avail : becaufe the fame falfe fenfe of honour, that prompts a

man to facrifice himfelf, will deter him from appealing to the

magiftrate. Yet it is proper that laws (hould be, and be known

publicly, that gentlemen may learn what penalties they wilfully

incur, and what a confidence they repofe in (harpers ; who, if

fuccefsful in play, are certain to be paid with honour, or, if

unfuccefsful, have it in their power to be Hill greater gainers by

informing. For by ftatute 16 Car. II. c. 7. if any perfon by

playing or betting fhall lofe more than 1 00 /. at one time, he

fhall not be compellable to pay the fame ; and the winner fliali

forfeit treble the value, one moiety to the king, the other to the

informer. The flatute 9 Ann. c. 14. enadts, that all bon'ds and

other fecurities, given for money won at play, or money lent at

the time to play withal, fliall be utterly void : that all mort-

gages and incumbrances of lands, made upon the fame confide-

ration, (hall be and enure to the ufe of the heir of the mort-

gagor : that, if any perfon at one time lofcs 10/. at play, he

may fue the winner, and recover it back by adlion of debt at law;

and, in cafe the lofer does not, any other perfon may fuc the win-

• 4« mtr. Germ. c. 24.

ncr
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ner for treble the fum Co loll; and the plaintiff in either cafe may
examine the defendant himfclf upon oath : and that in any of

thefe fuits no privilege of parliament fhall be allowed. The
flatute farther enadls, that if any perfon cheats at play, and at

one time wins more than 10/. or any valuable thing, he may be

indi(!led thereupon, and Ihall forfeit five times the value, (hall be

deemed infamous, and fuffer fuch corporal punifhmcnt as in cafe

of wilful perjury. By feveral ftatutes of the reign of king

George 11^, all private lotteries by tickets, cards, or dice, (and

particularly the games of faro, bafTet, ace of hearts, hazard,

paflage, roily polly, and all other games with dice, except bag-

gammon) are prohibited under a penalty of 200 /. for him that

fhall eredt fuch lotteries, and 50/. a time for the players. Public

lotteries, unlefs by authority of parliament, and all manner of

ingenious devices, under the denomination of fales or otherwife,.

which in the end are equivalent to lotteries, were before prohi-
bited by a great variety of flatutes * under heavy pecuniary pcr-

nalties. But particular defcriptions will ever be lame and defi-

cient, unlefs all games of mere chance are at once prohibited ;

the inventions of fliarpers being fwifter than the punifhment of

the law, which only hunts them from one device to another.

The ftatute 13 Geo. II. c. 19. to prevent the multiplicity of

horfe races, another fund of gaming, dircdls that no plates or

matches under 50 /. value fhall be run, upon penalty of 200 /.

to be paid by the owner of each horfe running, and 100/. by
fuch as advertifc the plate. By flatute 18 Geo. II. c. 34. the

flatute 9 Ann. is farther enforced, and fome deficienccs fup-

plied ; the forfeitures of that ad: may now be recovered in a

court of equity ; and, moreover, if any man be convidled upon
information or indictment of winning or lofing at any fitting

10/, or 20/. within twenty four hours, he fliall forfeit five times.

the fum. Thus careful has the legiflature been to prevent this

dcflrudtive vice ; which may fliew that our laws againll: gaming

'
1 2 Geo. II. c. 28. 1 3 Geo. II. c. 19. f.56. 10 Ann. c. 26. 5 109. 8Gco. I. c. 2.

18 Geo. II. c. 34. § 36,37. 9Geo. I. C.19. J. 4, 5. 6Gco.II.
« 10 & II W. III. c. 17, 9 Ann. c. 6. c. 35. f 29, 30.

arc
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are not fo deficient, as ourfelves and our magiflrates in putting
thofe laws in execution.

9. Lastly, there is another offence^ fo conftitutcd by a va-

riety of afts of parliament, which are fo numerous and fo con-

fufed, and the crime itfelf of fo queftionable a nature, that I

fhall not detain the reader with many obfervations thereapon.
And yet it is an offence which the fportfmen of England feem

to chink of the higheft importance ; and a matter, perhaps the

only one, of general and national concern : affociations having
-been formed all over the kingdom to prevent it's deflru(^ve pro-

grefs, I mean the offence of deftroying fuch beafts and fowls,

as are ranked under the denomination oi' game: which, we may
remember, was formerly obferved \ (upon the old principles of

the foreft law) to be a trefpafs and offence in all perfons alike,

who have not authority from the crown to kill game (which is

Toyal property) by the grant of either a free warren, or at leaft

4 manor of their own. But the laws, called the game laws,

have alfo inflifted additional punifhments (chiefly pecuniary) on

perfons guilty of this general offence, unlefs they be people of

fuch rank or fortune as is therein particularly fpecified. All per-

fons therefore, of what property or diflindion foever, that kill

game out of their own territories, or even upon their own ef-

tates, withmit the king's licence expreffed by the grant of a

franchife, are guilty of the firft original offence, of encroaching
on the royal prerogative. And thofe indigent perfons who do

fo, without having fuch rank or fortune as is generally called a

-qualification, are guilty not only of the original offence, but of

the aggravations alfo, created by the ftatutes for preferving the

game : which aggravations are fo feverely punifhed, and thofe

punifhments fo implacably inflided, that the offence againfl the

king is feldom thought of, provided the miferable delinquent
can make his peace with the lord of the manor. This offence,

thus aggravated, I have ranked under the prefent head, becaufe

the only rational footings upon which we can confider it as a

* Sec Vol. II. pag. 417, i^c. ' Burn's Juflice, tit. Game. ^. 3.

crime.
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crime, is that in low and indigent perfons it promotes idlenefs,

and takes them away from their proper employments and call*

ings ; which is an offence againft the public police and oeco-

nomy of the commonwealth.

Th E ftatutes for preferring the game are many and various,

and not a little obfcure and intricate ; it being remarked ', that

in one ftatute only, 5 Ann. c. 14. there is falfe grammar in no

fewer than fix places, beiides other miflakes : the occafion of

which, or what denomination of perfons were probably the

penners of thefe fl>tutes, I fhall not at prcfent enquire. It is in

general fuflicient to obferve, that the qualifications for killing

game, as they are ufually called, or more properly the exemptions

from the penalties inflicted by the flatute law, are, i . The having
a freehold eflate of 100 /. per annum ; there being fifty times the

property required to enable a man to kill a partridge, as to vote

ibr a knight of the fhirc : 2. A leafchold for ninety nine years

of 150/. per annum : 3. Being the fon and heir apparent of an

cfquire (a very loofe and vague defcription) or perfon of fuperior

degree : 4. Being the owner, or keeper, of a foreft, park,

chafe, or warren. For unqualified perfons tranfgrefTmg thefe

4aws, hy killing game, keeping engines for that purpofe, or even

having game in their cuftody, or for perfons (however qualified)

that kill game, or have it in pofTcfTion, at unfeafonable times of

the year, there are various penalties afligned, corporal and pe-

cuniary, hy different ftatutes
^

; on any of which, but only on

one at a time, the juflices may convi<ft in a fummary way, or

^rofecutions may be carried on at the affifcs. And, laflly, by
ftatute 28 Geo. II. c. 12. no perfon, however qualified to kill,

may make merchandize of this valuable privilege, by felling or

cxpofing to fale any game, on pain of like forfeiture as if he

had no qualification.

'^ Barn's JuIUcc, tit. Game,
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Chapter the fourteenth.

Of homicide.

IN
tlie ten preceding chapters we have confidered, firft, fuch

crimes and mifdemefnors as are more immediately injurious

to God and his holy religion ; fecondly, fuch as violate or tranf-

grefs the law^ of nations; thirdly, fuch as more efpecially affe6t

the king, the father and reprefentative of his people ; fourthly,

fuch as more dire<5bly infringe the rights of the public or com-

monvrealth, taken in it's collective capacity; and are nov^r, laftly,

to take into confideration thofe which in a more peculiar manner

affedl and inj-ure mdividuals or private fubjedts.

Were thefe injuries indeed confined to individuals only, and

did they afFedt none but their immediate objedts, they would fall

abfolutely under the notion of private wrongs ; for which a fa-

tisfa(5tion would be due only to the party injured : the manner

of obtaining which was the fubjedl of our enquiries in the pre-

ceding volume. But the wrongs, which we are now to treat of,

are of a much more extenfive confequence; i. Becaufe it is im-

poffible they can be committed without a violation of the laws

of nature ; of the moral as well as political rules of right :

2. Becaufe they include in them almofl always a breach of

the public peace : 3. Becaufe by their example and evil ten-

dency they threaten and endanger the fubverfion of all civil fo-

ciety.
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ciety. Upon thefe accounts it is, that, befides the private fatis-

fadtion due and given in many caks to the individual, by adtion

for the private wrong, the government alfo calls upon the offender

to fubmit to public punifhment for the public crime. And the

profecution of thefe offences is always at the fuit and in the name

of the king, in whom by the texture of our conftitution the

jus giadiiy or executory power of the law, entirely refides. Thus

too, in the old Gothic conftitution, there was a threefold punifli-

ment infli(fted on all delinquents : firft, for the private wrong to

the party injured ; fecondly, for the offence againft the king by
difobcdience to the laws ; and thirdly, for the crime againft the

public by their evil example*. Of which we may trace the

groundwork, in what Tacitus tells us of his Germans ^
-, that,

whenever offenders were fined,
**
pars muMae regi, vel civitati,

*'
pars ipji qui vindicatur vel propinquis ejus, exjblvitur."

Th e s e crimes and mifdemefnors againft private fubjedts arc

principally of three kinds ; againft their perfojis, their habita-

tions, and their property.

Of crimes injurious to the perfons of private fubjecfls, the

moft principal and important is the offence of taking away that

life, which is the immediate gift of the great creator ; and

which therefore no man can be entitled to deprive himfelf or

another of, but in fome manner either exprefily commanded in,

or evidently deducible from, thofe laws which the creator has

given us ; the divine laws, 1 mean, of either nature or revela-

tion. The fubjecft therefore of the prefent chapter will be, the

offence of homicide or deftroying the life of man, in it's feveral

ftages of guilt, ariiing from the particular circumftances of mi-

tigation or aggravation which attend it.

Now homicide, or the killing of any human creature, is of

three kinds ; jujiifiabk, excufable, and felonious. The firft has

no fliare of guilt at all j the fccond very little i but the third is

* Stienihook. /. i. r. 5.
^

dt' mor. Cevi. c. 12.

Vol, IV. Y the
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the higheft crime againft the law of nature, that man is capable
of committing.

I. Justifiable homicide is of divers kinds.

I . Such as is owing to fome unavoidable
necejjityy without

any will, intention, or deiire, and without any inadvertence or

negligence, in the party killing, and therefore without any fha-

dow of blame. As, for inftance, by virtue of fuch an office as

obliges one, in the execution of public juftice, to put a male-

facftor to death, who hath forfeited his life by the laws and ver-

did: of his country. This is an adt of neceffity, and even of

civil duty j and therefore not only juflifiable, but commendable,
where the law requires it. But the law muft require it, other-

wife it is not juftifiable : therefore wantonly to kill the greateft

of malefadtors, a felon or a traitor, attainted or outlawed, deli-

berately, uncompelled, and extrajudicially, is murder*^. For as

Bra(fton** very juftly obferves,
**

ijiud homicidium Ji Jit ex livore,
** vel deleSiatione effundendi humanumfanguinenii licet jujie occidatur

"
ijlcy

tamen occijbr peccat mortalitery propter intentionem corrupt
** tarn." And farther, if judgment of death be given by a judge
not authorized by lawful commiflion, and execution is done ac-

cordingly, the judge is guilty of murder^. And upon this ac-

count fir Matthew Hale himfelf, though he accepted the place
of a judge of the common pleas under Cromwell's government

(fince it is neceflary to decide the difputes of civil property in

the worft of times) yet declined to fit on the crown fide at

the afiifes, and try prifoners j having very ftrong obje<5tions

to the legality of the ufurper's commifllon ^
: a diftindlion per-

haps rather too refined ; fince the puniftiment of crimes is at

leaft as necefiTary to fociety, as maintaining the boundaries of

property. Alfo fuch judgment, when legal, mufl be executed

by the proper officer, or his appointed deputy j for no one elfe

is required by law to do. it, which requifition it is, that juflifies

«
1 Hal. P, C. 497.

«
I Hawk. P. C. 70. i Hal. P. C. 497.

*
f9i, 120, ' Burn«t in hii life,

the
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cf a not, ©f rebellious aflembly, the officers endeavouring to

difperjfe the mob are juftifiable in killing them, both at common
law% afiid by the riot a(ft, i Geo. I. c. 5. 4. Where the pri-
foners in a gaol, or going to gaol, affkult the gaoler or officer,

an(l he iii hrs defence kills any of them, it is juftifeable, for the

feke of prfevenling an efeape p. 5. If trefpaflers m fbrefts, parks,

chafes, or Warrdns, will not furrender themfclves ta the keepers,

they may be flain ; by virtue of the ftatute 21 Edw. P. ft. 2. ck

malefaStoribus in parcis, and 3 & 4 W. & M. c. 10. But, in

all thefe cafes, there muft be an apparent neceffity on the officer's

fide ; viz, that the party could not be arrefted or apprehended,
the riot eould not be fupprefTed, the prifoners could not be kept
in hold, the deer-ftealers could not but efeape, unlefs fuch ho-

Aucide were committed : otherwife, without fuch abfol'ute ne-

ceffity, it is not juftifiable. 6. If the champions in a trial by
battel killied either of them the other, fuch hoiwcide was juf-

tifiable, and was imputed to the jufl judgment of God, who
was thereby prefumed to have decided in favour of the truth '^.

3. In the next place, fuch homicide, as is committed for the

prevention of any forcible and atrocious crime, is juftifiable by
the law of nature'; and alfo by the law of England, as it ftood

fo early as the time g^ Bra^on *, and as it is fincc declared by
ftatute 24Hen.VIir. c. 5. If any perfon attempts a robbery or

murder of another, or attempts to break open a houfe in the

nigkt time, (which extends alfo to an attempt to- burn it \) and

fhall be kilkd^ m fuch attempt, the flayer fhall be acquitted- and

difcharged. This reaches not to any crime unaccompanied with

ft«H:e, as picking of pockets ; or to the breaking open of any
houlc in the day time, unlefs it carries with it an attempt of rob-

bery alfo. So the Jiewifh law, which puniffied no theft with

death> maJkes homicide only juftifiable, in cafe of noEiurnal houfe-

breaking :
" if a thief be found breaking up, and he be fmitten

*
1 Hal. P. G.495. 1 Hawk. P. C. 161. ' Puff. L. of N, 1. x. c. 5.

* I Hal. P. C. 496.
•

fol. 155.
* I Hawk. P. C. 71,

t
I Hal. P. C. 488.

" that
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<* that he die, no blood fhall be flied for him : but if the fun
** be rifen upon him, there fha?Il blood be flicd for him ; for he
** fhould have made full reftitution "." At Athens, if any theft

was committed by night, it was lawful to kill the criminal, if

taken in the fadf^: and, by the Roman law of the twelve tables,

a thief might be flain by night with impunity ; or even by day,
if he armed himfelf with any dangerous weapon

''

: which

amounts very nearly to the fame as is permitted by our own
conftitutions.

The Roman law alfo juftilies homicide, when committed in

defence of the chaftity cither of onefelf or relations ^
: and fo

alfb, according to Seldcn% flood the law in the Jewifh republic.

The Englilh law likewife juftifies a woman, killing one who

attempts to ravifli her^ : and fo too the hufband or father may
juftify killing a man, who attempts a rape upon his wife or

daughter i but not if he takes them in adultery by confent, for

the one is forcible and felonious, but not the other ^. And I

make no doubt but the forcibly attempting a crime, of a ftill

more deteftable nature, may be equally refifted by the death of

the unnatural aggreffor. For the one uniform principle that runs

through our own, and all other laws, feems to be this : that

where a crime, in itfelf capital, is endeavoured to be committed

by force, it is lawful to repel that force by the death of the party

attempting. But we muft not carry this dodtrine to the fame vi-

iionary length that Mr Locke does; who holds% ** that all man-
*«ner of force without right upon a man's perfon, puts him in a

** fiate of war with the aggrelTor ; and, of confequence, that,

*'
being in fuch a flate of war, he may lawfully kill him that

**
puts him under this unnatural reftraint." However juil tliis

conclufion may be in a ftate of uncivilized nature, yet the law

• Exod. xxH. 2. *' mittenJum:' (¥f. 48. 8. \.)
^ Potter. Aniiqu. b. i. c. 24.

* de legib. Hclrtfjr. I. 4. c. 1,.

» CiQ. pro Milone. i- //. 9. 2.4.
' Bac. Elem. 34. i Hawk. P. C. 71.

y " Divus Hadri,:nus rejcripjit, eum qui
^

i Hal. P. C. 485, 486.
*'
Jluprum fibi vcl fuis inferentem occidit, di-

' EiT. on gov. p. 2. c. 3.

of
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lawful. Thus by an edi€t of the emperor Conftantine ^ when
the rigor of the Roman law with regard to flaves began to relax

and foften, a mafter was allowed to chaftife his flave with rods

and imprifonment, and, if death accidentally enfued, he was

guilty of no crime : but if he ftruck him with a club or a ftone,

and thereby occafioned his death ; or if in any other yet grofler

manner ** immoderate fuo jure utatur, tunc reus homicidii Jit ,'*

But, to proceed. A tilt or tournament, the martial diver-

fion of our anceftors, was however an unlawful attl ; and fo are

boxing and fwordplaying, the fucceeding am u Cement of their

pofterity : and therefore if a knight in the former cafe, or a gla-
diator in the latter, be killed, fuch killing is felony of man-

flaughter. But, if the king command or permit fuch diverfion,

it is faid to be only mifadventure , for then the a(ft is lawful ^.

In like manner as, by the laws both of Athens and Rome, he who
killed another in the pancratium, or public games, authorized or

permitted by the ftate, was not held to be guilty of homicide \
Likewife to whip another's horfe, whereby he runs over a child

and kills him, is held to be accidental in the rider, for he has

done nothing unlawful ; but manflaughter in the perfon who

whipped him, for the adt was a trefpafs, and at befl a piece of

idlenefs, of inevitably dangerous confequence '. And in general,

if death enfues in confequence of any idle, dangerous, and un-

lawful fport, as fhooting or cafting ftones in a town, or the

barbarous diverfion of cock-throwing, in thefe and fimilar cafes,

the flayer is guilty of manflaughter, and not mifadventure only,
for thefe are unlawful a<fts ''.

2. Homicide in felf-defence, ovfe defendendo, upon a fudden

affray, is. alfo excufable rather than juflifiable, by the Englifh
law. This fpecies of felf-defence mufl be diftinguifhed from

that juft now mentioned, as calculated to hinder the perpetra-

f Cod. I 9. /. 14.
i Hawk. P. C. 73.

« 1 Hal. P. C. 473. 1 Hawk. P. C. 74.
k Ibid. 74. I Hal. P. C. 472. Fyil. 261.

* Plaio di LL, hit, 7, FJ\ 9. i. 7.

tic n
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tion of a capital grime ^ which is not only a matter of pxcufe, but

of
j
jriificatiGr). 3ut the fclf-dclence, which we are now fpeaking

of, is that whereliy a man may protect himfelf from an alTauh, or

tlie like, in the counc of a fudden brawl or quarrpl, by killing

him who allaults him. And this is what the Uw expreffes by
the word cJiancc-mediey, or (as fome rather chufc to write it)

ciiaud-mcdley \ the former of which in it's etymology fignifies a

ci'fual affray, the latter an affray in the heat of blood or palTion :

both of them of pretty much the fame import y but the former

is in common fpeech too often erroneoufly applied to any man-
ner of homicide by miladvcnture ; whereas it appears by the

llatute 24 Hen. VIII. c.5. and our antient books', that it is pro-

perly applied to fuch killing, as happens in felf-defence upon a

fudden rencounter"". I'his right of natural defence does not

imply a right of attacking : for, inftead of attacking one another

for injuries paO: or impending, men need only have-recourfe to the

proper tribuiuds of jullice. They cannot therefore legally exercife

this right of preventive defence, but in fudden and violent cafes ;

v/hen certain and immediate fuffering would be the confequence
of waiting for the afllflance of the law. Wherefore, to excufe

homicide by the plea of felf-dcfence, it mult appear that the

llayer had no other poUible means of efcaping from his affailant.

I N fome cafes this fpecies of homicide (upon chance-medley in

felf-dcfence) differs but little from manllaiighter, which alfo hap-

pens frequently upon chance-medley in the proper legal fenfe of

the word ". But the true criterion between them feems to be

this : when both parties are adlually combating at the time when
the mortal Aroke is given, the flayer is then guilty of manflaugh-
ter ; but if the flayer hath not begun to fight, or (having begun)
endeavours to decline any farther ftruggle, and afterwards, being

clofcly preffed by his antagonift, kills him to avoid his own
deltrudion, this is homicide e^^cufable by felf-defence *', For

which reafon the law requires, that the perfon, who kills another

' Staundf. P. C. i6.
»

Sinft. 55.
«»

3 Ina. 55. 57, Foft. 275, 276.
• Foil. 277.

in
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in his own defence, (hould have retreated as far as he conveniently
or fafely can, to avoid the violence of the aflault, before he turns

upon his aflailant ; and that, not fidtitioufly, or in order to watch

his opportunity, but from a real tendernefs of (bedding his bro-

ther's blood. And though it may be cowardice, in time of war
between two independent nations, to flee from an enemy ; yet
between two fellow fubjedts the law countenances no fuch point
of honour : becaufe the king and his courts are the vindices in-

juriarum, and will give to the party wronged all the fatisfadtion

he deferves p. In this the civil law alfo agrees with ours, or

perhaps goes rather farther ;
**

qui cum aliter tueri fe non pojfunt^
'* damni culpam dederinty innoxii funt *^. The party alTaulted muft

therefore flee as far as he conveniently can, either by reafon of

fome wall, ditch, or other impediment ; or as far as the fierce-

nefs of the aflTault will permit him '
: for it may be fo fierce as

not to allow him to yield a ftep, without manifeft danger of his

life, or enormous bodily harm ; and then in his defence he may
kill his aflailant infl:antly. And this is the dodrine of univerfal

juftice*, as well as of the municipal law.

A N &, as the manner of the defence, fo is alfo the time to be

confidered : for if the perfon afl^aulted does not fall upon the ag-

greflbr till the affray is over, or when he is running away, this

is revenge and not defence. Neither, under the colour of felf

defence, will the law permit a man to fcreen himfelf from the guilt

of deliberate murder : for if two perfons, A and B, agree to fight

a duel, and A gives the firfl: onfet, and B retreats as far as he fafely

can, and then kills A, this is murder; becaufe of the previous ma-
lice and concerted defign*. But ifA upon a fudden quarrel afl^aults

B firfl:, and upon B's returning the aflault, A really and bona fide

flees ; and, being driven to the wall, turns again upon B and kills

him ; this may be^^ defendendo according to fome of our writers":

P I Hal. P. C. 481. 483.
• PufF. b. 2. c. 5. S. 13.

s f/:9. 2.45.
t

, Hal. P. C. 479.
'

1 Hal. P. C. 483.
•

I Hal. P. C. 482.

Vol. IV. Z though
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though others
"^
have thought this opinion too favourable; inaf-

much as the neceffity, to which he is at lad reduced, originally

arofe from his own fault. Under this excufe of felf-defence, the

principal civil and natural relations are comprehended ; there-

fore mafter and fervant, parent and child, hufband and wife,

killing an affailant in the neceflary defence of each other refpec-

tively, are excufed j the adt of the relation aflifting being con-

flrued the fame as the ad; of the party himfelf *.

There is one fpecies of homicidey^ defendendoj where the

party flain is equally innocent as he who occafions his death :

and yet this homicide is alfo excufable from the great univerfal

principle of felf-prefervation, which prompts every man to fave

his own life preferably to that of another, where one of them

muft inevitably perifh. As, among others, in that cafe men-
tioned by lord Bacon ^, where two perfons, being fliipwrecked,
and getting on the fame plank, but finding it not able to fave

them both, one of them thrufts the other from it, whereby he

is drowned. He who thus preferves his own life at the cxpence
of another man's, is excufable though unavoidable neceffity, and

the principle of felf-defence
-,

lince their both remaining on the

fame weak plank is a mutual, though innocent, attempt upon,
and an endangering of, each other's life.

L E T us next take a view of thofe circumftances wherein thefe

two fpecies of homicide, by mifadventure and felf-defence,

agree ; and thofe are in their blame and punifhment. For the

law fets fo high a value upon the life of a man, that it always

intends fome mifbehaviour in the perfon who takes it away, un-

lefs by the command or exprefs permiffion of the law. In the

cafe of mifadventure, it prefumes negligence, or at leaft a want

of fufficient caution in him who was fo unfortunate as to commit

it ; who therefore is not altogether faultlefs *. And as to the

neceffity which excufes a man who kills another fe defendendoy

^
I Hawk. p. C. 75. y Elem. c. 5. See alfo i Hawk. P. C.73.

»
1 Hal. P. C. 484.

*
I Hawk. P. C. 72.

lord
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lord Bacon' entitles it necejjitas culpabilis, and thereby diflinguifhcs

it from the former neceffity of killing a thief or a malefadtor.

For the law intends that the quarrel or aflault arofe from fomc

unknown wrong, or fome provocation, either in word or deed :

and fince in quarrels both parties may be, and ufually are, in

fome fault ; and it fcarce can be tried who was originally in the

wrong; the law will not hold the furvivor intirely guiltlefs. But

it is clear, in the other cafe, that where I kill a thief that breaks

into my houfe, the original default can never be upon my fide.

The law befides may have a farther view, to make the crime of

homicide more odious, and to caution men how they venture to

kill another upon their own private judgment; by ordaining,
that he who flays his neighbour, without an exprefs warrant

from the law fo to do, fliall in no cafe be abfolutely free from

guilt.

Nor is the law of England lingular in this refpedl. Even
the flaughter of enemies required a folemn purgation among the

Jews J which implies that the death of a man, however it hap-

pens, will leave fome fl:ain behind it. And the mofaical law ^

appointed certain cities of refuge for him ** who killed his neigh-
** hour unawares ; as if a man goeth into the wood with his
**
neighbour to hew wood, and his hand fetcheth a ftroke with

** the ax to cut down a tree, and the head flippeth from the
**

helve, and lighteth upon his neighbour that he die, he (hall

** flee unto one of thefe cities and live." But it feems he was
not held wholly blamelefs, any more than in the Englifli law;
fince the avenger of blood might flay him before he reached his

afylum, or if he afterwards fl:irred out of it till the death of the

high prieft. In the imperial law iikewife
'^

cafual homicide was

cxcufed, by the indulgence of the emperor figned with his own

fign manual, " adnotatione principis ;" otherwife the death of a

man, however committed, was in fomc degree punifliable.

Among the Greeks ^ homicide by misfortune was expiated by

» Eltm. c. 5.
t Cud. 9. 16. 5.

*> Numb. c. 55. and Dcut. c. 19.
'^ Plato de Leg. lib. 9.

Z 2 voluntary
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volutary banifhment for a year ''. In Saxony a fine is paid to

the kindred of the flain ; which ahb, among the weftern Goths,

was little inferior to that of voluntary homicide*: and in France^

no perfon is ever abfolved in cafes of this nature, without a

largcfs to the poor, and the charge of certain maffes for the foul

of the party killed.

Th e penalty inflidled by our laws is faid by fir Edward Coke
to have been antiently no lefs than death ''

; which however is

with reafon denied by later and more accurate writers '. It feems

rather to have confifted in a forfeiture, feme fay of all the goods
and chattels, others of only part of them, by way of fine or

weregild^ : which was probably difpofed of, as in France, in pios

uJiiSy according to the humane fu perdition of the times, for the be-

nefit of >6/j- foul, who was thus fuddenlyfent to his account, with all

his imperfe(ftions on his head. But that reafon having long ceafed,

and the penalty (efpecially if a total forfeiture) growing more

fevere than was intended, in proportion as perfonal property has

become more confiderable, the delinquent has now, and has had

as early as our records will reach ', a pardon and writ of reftitu-

tion of his goods as a matter of courfe and right, only paying
for fuing out the fame '", And indeed, to prevent this expenfe,

in cafes where the death has notorioully happened by mifadven-

ture or in felf-defence, the judges will ufually permit (if not

dire(5t) a general verdi(St of acquittal".

III. Felonious homicide is an ad: of a very difi?erent nature

from the former, being the killing of a human creature, of any

* To this expiation by banifhment the •" 2 Inft. 148. 315.

fpixitof Patroclus in Homer may be tJiought
'

i Hal. P. C. 425. I Hawk. P, C. 75.

to allude, when he reminds Achilles, in the Foil. 282, ijfc.

twenty third Iliad, that, when a child, he '' Foil. 287.

was obliged to flee his country for cafually
' Foil. 283.

killing his playfellow ;

"
»>!»•<«?, »x t3^iAw».'*

*" 2 Hawk. P. C. 381.
' Stiernh. de jure Goth. I. 3. c. 4.

" Foil. 288,

« Dc Mornay on the digelt.

age
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age or fex, without j unification or excufe. This may be done,

cither by killing one's felf, or another man.

Self-murder, the pretended heroifm, but real cowardice,

of the Stoic philofophers, who deftroyed themfclves to avoid

thofe ills which they had not the fortitude to endure,- though the

attempting it feems to be countenanced by the civil law °t yet
was puniihed by the Athenian law with cutting off the hand,

which committed the defperate deed ^. And alfo the law of

England wifely and religiouOy confiders,that no man hath a power
to deflroy life, but by commiflion from God, the author of it :

and, as the fuicide is guilty of a double offence ; one fpiritual,

in invading the prerogative of the Almighty, and ruOiing into

his immediate prefence uncalled for; the other temporal, againff

the king, who hath an intereff in the prefervation of all his fub-

jed:s ; the law has therefore ranked this among the highcit

crimes, making it a peculiar fpecies of felony, a felony commit-

ted on oncfelf. A Jeh de fe therefore is he that deliberately puts
an end to his own exirtence, or commits any unlawful malicious

acft, the confequence of which is his own death : as if, attempt-

ing to kill another, he runs upon his antagonilVs fvvord ^ or,

fhooting at another, the gun burfts and kills himfelf ''. The

party muff be of years of difcretion, and in his fenfes, elfe it is

no crime. But this excufe ought not to be drained to that length,
to which our coroners' juries are apt to carry it, vvz. that the

very adl of fuicide is an evidence of infanity ; as if every man
who adts contrary to reafon, had no reafon at all : for the fame

argument would prove every other criminal 7ion compos, as well as

the felf-murderer. The law very rationally judges, that every

melancholy or hypochondriac fit does not deprive a man of the

capacity of difcerning right from wrong ; which is neccffary, as

was obfcrved in a former chapter •", to form a legal excufe. And

" "5/ quis impatientia doloru, r,ut taedio P Pot:. Antiqu. b. i. c. 26.

"*
vitae, nut morbo, aut furore^ aut pudorc,

1 1 Hawk. P. C 68. l Hul. P. C. 41 3.
"

rnori maluit, non animadvertatur in eum.^*
' Sec pag. 24.

Ff. 49. 16. 6.

there-
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therefore, if a real lunatic kills himfelf in a lucid interval, he is

a felo de fe as much as another man '.

But now the queflion follows, what punifhmcnt can human
laws inflidt on one who has withdrawn himfelf from their reach?

They can only ad upon what he has left behind him, his repu-
tation and fortune : On the former, by an ignominious burial in

the highway, with a ftake driven through his body ; on the

latter, by a forfeiture of all his goods and chattels to the king :

hoping that his care for either his own reputation, or the wel-

fare of his family, would be fome motive to reftrain him from

fo defperate and wicked an adt. And it is obfervable, that this

forfeiture has relation to the time of the ad: done in the felon's

lifetime, which was the caufe of his death. As if hufband and

wife be pofleffed jointly of a term of years in land, and the huf-

band drowns himfelf; the land fhall be forfeited to the king,
and the wife fhall not have it by furvivorrtiip. For by the act

of carting himfelf into the water he forfeits the term ; which

gives a title to the king, prior to the wife's title by furvivorfliip,

which could not accrue till the inftant of her hufband's death *.

And, though it muft be owned that the letter of the law herein

borders a little upon feverity, yet it is fome alleviation that the

power of mitigation is left in the breaft of the fovereign, who

upon this (as on all other occafions) is reminded by the oath of

his office to execute judgment in mercy.

Th e other fpecies of criminal homicide is that of killing an-

other man. But in this there are alfo degrees of guilt, which

divide the offence into manjlaughter^ and murder. The difference

between which may be partly coUeded from what has been in-

cidentally mentioned in ihe preceding articles, and principally

confifts in this, that manflaughter arifes from the fudden heat of

the paffions, murder from the wickednefs of the heart.

»
I ITiil. P. C, 412.

» Finch. L. 216.

I. Man-
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I. Manslaughter is therefore thus defined", the unlaw-

ful killing of another, without malice either exprefs or implied :

which may be either voluntarily, upon a fudden heat ; or invo-

luntarily, but in the commiliion of fome unlawful ad:. Thefe

were called in the Gothic conftitutions ** honiicidia vulgaria j quae
** aut cafuj cut etiam fponte committuntur, fed in fubitafieo quodam
*^ iracundiae calore et impetu''." And hence it follows, that in

manllaughter there can be no acceflbrics before the fad:; becaufe

it muil be done without premeditation.

A s to the firft, or voluntary branch : if upon a fudden quar-
rel two perfons fight, and one of them kills the other, this is

manflaughter : and fo it is, if they upon fuch an occafion go out

and fight in a field
-,

for this is one continued ad of paflion
*

:

and the law pays that regard to human frailty, as not to put a

hafty and a deliberate ad upon the fame footing with regard to

guilt.
So alfo if a man be greatly provoked, as by pulling his

nofe, or other great indignity, and immediately kills the aggref-

for, though this is not excufable fe defendendoy fince there is no

abfolute neceffity for doing it to preferve himfelf; yet neither is

it murder, for there is no previous malice; but it is manflaugh-
ter ^ But in this, and in every other cafe of homicide upon

provocation,
if there be a fufficient cooling-time for pafiion to

fubfide and reafon to interpofe, and the pcrfon fo provoked after-

wards kills the other, this is deliberate revenge and not heat of

blood, and accordingly amounts to murder'. So, if a man takes

another in the ad of adultery with his wife, and kills him di-

redly upon the fpot ; though this was allowed by the laws of

Solon % as likewife by the Roman civil law, (if the adulterer was

found in the hufband's own houfe'') and alfo among the antient

Goths*' ; yet in England it is not abfolutely ranked in the clals

"
1 Hal. P. C. 466.

" Sticrnh. de jure Gotk. /. 3. c. 4.
*

I Hawk. r\ C. 82.

r Kdyng. 135.

» Foft 296.
* Plutarch, in vit. ScUr.

'>//:48. 5.24.
* Sticrnh. ^<- jwt- (Jth. I. 3. (.

uJ
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of judiiiable homicide, as in cafe of a forcible rape, but it is

manilaughter ^ It is however the lowefl: degree of it : and

therefore in fuch a cafe the court directed the burning in the

hand to be gently inflifted, becaufe there could not be a greater

provocation *. Manilaughter therefore on a fudden provocation

differs from excufable homicidey^ defendeJido in this : that in one

cafe there is an apparent neceffity, for felf-prefervation, to kill the

aggreflbr ; in the other no neceffity at all, being only a fudden

adt of revenge.

The fecond branch, or involuntary manflaughter, differs alfo

from homicide excufable by mifadventure, in this ; that mif-

adventure always happens in confequence of a lawful adl, but

this fpecies of manflaughter in confequence of an unlawful one.

As if two perfons play at fword and buckler, unlefs by the king's

command, and one of them kills the other : this is manflaughter,

becaufe the original a6t was unlawful ; but it is not murder, for

the one had no intent to do the other any perfonal mifchief '.

So where a perfon does an aA, lawful in itfelf, but in an unlaw-

ful manner, and without due caution and circumfpedion : as

when a workman flings down a flone or piece of timber into the

Itreet, and kills a man ; this may be either mifadventure, man-

flaughter, or murder, according to the circumflances under which

the original ad: was done : if it were in a country village, where

few paflTengers are, and he calls out to all people to have a care,

it is mifadventure only : but if it were in London, or other po-

pulous town, where people are continually pafTing, it is man-

flaughter, though he gives loud warning
^

; and murder, if he

knows of their pafTing and gives no warning at all, for then it is

malice againfl all mankind **. And, in general, when an invo-

luntary killing happens in confequence of an unlawful adt, it will

be either m*urder or manflaughter according to the nature of the

adt which occafioned it. If it be in profecution of a felonious

*
1 Hal. P. C. 486. « Kel. 40.

e SirT. Raym. 212.
*

3 Inft. 57.
f

3
Inft. 56.

intent,
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intent, it will be murder j but if no more was intended than a

mere trefpafs, it will only amount to manflaughter '.

Next, as to the puntfiment of this degree of homicide : the

crime of manflaughter amounts to felony, but within the be-

nefit of clergy ; and the offender ihall be burnt in the hand,

and forfeit all his goods and chattels.

But there is one fpecies of manflaughter, which is punifhed
as murder, the benefit of clergy being taken away from it by
ftatute; namely, the offence of mortally y?^^^/>/^ another, though
done upon fudden provocation. For by ftatute i Jac.I. c. 8.

when one thrufl:s or ftabs another, not then having a weapon
drawn, or who hath not then firft ftricken the party flahbing, fo

that he dies thereof within fix months after, the offender Ihall

not have the benefit of clergy, though he did it not of malice

aforethought. This ftatute was made on account of the frequent

quarrels and ftabbings with (hort daggers, between the Scotch

and the Englifli, at the acceffion of James the firft
^

; and, being
therefore of a temporary nature, ought to have expired with the

mifchief, which it meant to remedy. For, in point of folid and

fubftantial juftice, it cannot be faid that the mode of killing,

whether by ftabbing, ftrangling or {hooting, can either exte-

nuate or enhance the guilt : unlefs where, as in the cafe of poi-

foning, it carries with it an internal evidence of cool and delibe-

rate malice. But the benignity of the law hath conftrucd the

ftatute fo favourably in behalfof the fubjecft, and fo ftri(5tly
when

againft him, that the offence of ftabbing ftands almoft upon the

fame footing, as it did at the common law'. Thus, (not tore-

peat the cafes before-mentioned, of ftabbing an adultcrcfs, i^c,

which are barely manflaughter, as at common law) in the con-

ftrudtion of this ftatute it hath been doubted, whether, if the

deceafcd had ftruck at all before the mortal blow given, this

takes it out of the ftatute, though in the preceding quarrel the

ftabbcr

' Fuller. 258.
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ftabber had given the firft blow ; and it feenis to be the better

opinion, that this is not within the ilatute'". Alfo it hath been

refolved, that the kilHng a man by throwing a hammer or other

weapon is not within the ftatute ; and whether a fhot with a

piftol
be fo or not, is doubted ". But if the party flain had a

cudgel in his hand, or had thrown a pot or a bottle, or dif-

charged a piftol at the party ftabbi ng, this is a fufficient having
a weapon drawn on his fide within the words of the llatute °,

2. We are next to confider the crime of deliberate and wilful

murder-, a crime at which human nature ftarts, and which is I

believe punilhed almoll univerfally throughout the world with

death. The words of the mofaical law (over and above the ge-
neral precept to Noah P, that "whofo {heddeth man's blood, by
** man Ihall his blood be fhed") are very emphatical in prohibit-

ing the pardon of murderers **.
** Moreover ye fhall take no fa-

** tisfadion for the life of a murderer, who is guilty of death,
** but he fhall furely be put to death i for the land cannot be
** cleanfed of the blood that is fhed therein, but by the blood
•* of him that fhed it." And therefore our law has provided one

courfe of profecution, (that by appeal, of which hereafter)
wherein the king himfelf is excluded the power of pardoning
murder : fo that, were the king of England fo inclined, he could

not imitate that Polifh monarch mentioned by Puffendorf'j

who thought proper to remit the penalties of murder to all the

nobility, in an edidt with this arrogant preamble,
**

nos, dhini
'-*

juris rigorem moderantest &c.'* But let us now confider the

definition of this great offence.

Th E name oi murder was antiently applied only to the fecret

killing of another '

; (which the word, moerda, fignifies in the

Teutonic language*) and it was defined ^^ homicidium quod nulla

• Foft. 301. I Hawk. p. C. 77.
 

1 Hal. P. C. 470.
•

I Hawk. P. C. 77.
» Gen. ix. 6.

' Numb. XXXV. 31.
' L. of N. b. 8. c. 3.

•
Dialog, de Scacch. /. I. c.\0.

* Stiernh. dt jun Su*on, /. 3. c. 3.

"
vidente^
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**

videntet nulio fcientCt clam perpetratur^ :** for which the vill

wherein it was committed, or (if that were too poor) the whole

hundred, washable to a heavy amercement; which amercement
itfclf was alfo denominated murdrum'". This was an antient ufage

among the Goths in Sweden and Denmark ; who fuppofed the

neighbourhood, unlcfs they produced the murderer, to have per-

petrated or at leaft connived at the murder": and, according to

Bradton ^ was introduced into this kingdom by king Canute, to

prevent his countrymen the Danes from being privily murdered

by the Englifh ; and was afterwards continued by William the

conqueror, for the like fecurity to his own Normans '. And
therefore if, upon inquifition had, it appeared that the perfon
found flain was an Englifhman, (the prefentment whereof was

denominated englefcherie^) the country feems to have been ex-

cufed from this burthen. But, this difference being totally
aboliihed by ftatute i4Edw. III. c.4. we muft now (as is ob-

ferved by Staundforde^) define murder in quite another manner,
without regarding whether the party (lain was killed openly or

fecretly, or whether he was of Englifh or foreign extraction.

Murder is therefore now thus defined, or rather defcribed,

by fir Edward Coke'; ** when a perfon, of found memory and
**

difcretion, unlawfully killeth any reafonable creature in being
** and under the king's peace, with malice aforethought, either
**

exprefs or implied." The beft way of examining the nature

of this crime will be by confidering the feveral branches of this

definition.

First, it mufl be committed by a perfon offound memory and

difcretion : for a lunatic or infant, as was formerly obferved, are

-incapable of committing any crime ; unlefs in fuch cafes where

 Glanv. /. 14. r. 3.
*

i Hal. P. C. 447.
" Brad. 7.3. /r. 2. r. 1

5. 5-7. Stat. Marlbr. * Braft. ui>i fupr.

c. 26. Foft. 281. «• P. C. /. I. c. 10.

* Sticrnh. /. 3. ^. 4, '3 Inft. 47.
y /. 3. tr. 2. r, 15.

A a 2 they
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they (hew a 'confcioufnefs of doing wrong, and of courfe a dif-

cretion, or dircernment, between good and evil.

Next, it happens when a perfon of fuch found difcretion

unlawfully kilkth. The unlawfulnefs arifes from the killing with-

out warrant or excufe ; and there muft alfo be an adual killing
to conftitute murder; for a bare aifault, with intent to kill, i*

only a great mifdemefnor, though formerly it was held to he

Tnurder '^. The killing may be by poifoning, ftriking, ftarving,

drowning, and a thoufand other forms of death, by which human
nature may be overcome. Of thefe the moft deteilable of all is

poifon ; becaufe it can of all others be the leafl prevented either

by manhood or forethought '. And therefore by the ftatute

22 Hen.VIII. c. 9. it was made treafon, and a more grievous and

lingering kind of death was inflid:ed on it than the common law

allowed ; namely, boiling to death : but this adt did not live

long, being repealed by i Edw.VI, c. 12. There was alfo, by
the antient common law, one fpecies of killing held to be mur-

der, which is hardly fo at this day, nor has there been an in-

ftance wherein it has been held to be murder for many ages

pafl^: I mean by bearing falfe witnefs againft another, with

«.n exprefs premeditated deiign to take away his life, fo as the

innocent perfon be condemned and executed*. The Gothic

laws punifhed in this cafe, both the judge, the witnefTes, and

the profecutor -,

"
peculiari poena judicem puniunt j peculiari

**
tejiesy quorum Jides judicem Jeduxit ; peculiari denique et maxima

** auBoremy ut homicidam^.'' And, among the Romans, the /f;c

Cornelia, de Jicariis, punilhed the falfe witnefs with death, as

being guilty of a fpecies of affairination'. And there is no doubt

"*
I Hal. P. C. 425. other prudential reafons. Nothing there-

*
3 Inft. 48. fore iliould be concluded from the wai\ing

*" Foil. 132. In the cafe of Macdaniel of that profecution.
and Berry, reported by fir Michael Fofter, t Mirror, c. i. §.9. Britt. c.5. Brafton.

though the attorney general declined to ar- /. 3, c. 4.

guc this point of law, I have grounds to be- «» Scicrnh. de jure Goth. /. 3. f. 3.

lieve it was not from any apprchenfion that » ff 48. 8. 1.

the point was not maintainable, but from

but
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but this is equally murder in foro confcientiae as killing with a

fword ; though the modern law (to avoid the danger of deter-

ring witnelTcs from giving evidence upon capital profecutions,.

if it muft be at the peril of their own lives
)

has not yet pa-
nifhed it as fuch. If a man however does fuch an ad:, of which
the probable confcqucnce may be, and eventually is, death j

fuch killing may be murder, although no ftroke be ftruck by
•himfehf : as was the cafe of the unnatural fon, who expofed
his fick father to the air, againft his will, by reafon whereof he

died^; and, of the harlot, who laid her child in an orchard,

where a kite ftruck it and killed it^ So too, if a man hath a

beaft that is ufed to do mifchief ; and he, knowing it, fuffers it

to go abroad, and it kills a man ; even this is manilaughter in

the owner: but if he had purpofely turned it loofey though

barely to frighten people and make what is called fport, it i«

•with us (as in the Jewilh law) as much murder, as if he had
incited a bear or a dog to worry them *". If a phyfician or fur-

geon gives his patient a potion or plaifter to cure him, which

contrary to exped:ation kills him, this is neither murder, nor

manilaughter, but mifadventure ; and he (hall not be punifhed

criminally, however liable he might formerly have been to a

civil aftion for negledt or ignorance" : but it hath been holden,

that if it be npt a regular phyfician or furgeon, who adminiilers

the medicine or performs the operation, it is manflaughter at

the leaft**. Yet fir Matthew Hale very juftly quefiions the law

of this determination ; fmce phyfic and (alves were in ufe be-

fore licenfed phyficians and furgeons : wherefore he treats tiiis

dodrine as apocryphal, and fitted only to gratify and flatter li-

centiates and dodtors in phyfic ; though it mny be of ufe to

make people cautious and wary, how they meddle too much in

fo dangerous an employment p. In order alfo to make the kill-

ing murder, it is requifite that the party die witliin a year and

a day after the ftroke received, or caufe of death adminiftred ;

*
I Hawk. P. C. 78.

" Mirr. c. 4. \. 16. Sec Vol. III. pag. 122.
'

I Hal. P. C. 432.
• Britt c. 5. 4lr\lt. 251.

 
Ibid,4ti\.

P 1 Hal. P. C. 430.

in
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in the computation of which, the whole day upon which the

the hurt was done (liall be reckoned the firft ^

Farth e r ; the perfon killed muft be *' a reafonable creature

** in being, and under the kings peacej' at the time of the killing.

Therefore to kill an alien, a Jew, or an outlaw, who are all

under the king's peace or protection, is as much murder as to

kill the moft regular born Englifhman ; except he be an alien-

enemy, in time of war'. To kill a child in it's mother's womb,
is now no murder, but a great mifprifion : but if the child be

born alive, and dieth by reafon of the potion or bruifes it recei-

ved in the womb, it is murder in fuch as adminiftred or gave
them '. But, as there is one cafe where it is difficult to prove
the child's being born alive, namely, in the cafe of the murder

of baftard children by the unnatural mother, it is ena<5ted by
flatute 21 Jac. I. c. 27. that if any woman be delivered of a

child, which if born alive ihould by law be a baftard
-,
and en-

deavours privately to conceal it's death, by burying the child or

the like ; the mother fo offending fhall fuiFer death as in the

cafe of murder, unlefs fhe can prove by one witnefs at leaft that

the child was aiSlually born dead. This law, which favours

pretty ftrongly of feverity, in making the concealment of the

death almofl conclufive evidence of the child's being murdered

by the mother, is neverthelefs to be alfo met with in the cri-

minal codes of many other nations of Europe -,
as the Danes,

the Swedes, and the French *
: but I apprehend it has of late

years been ufual with us in England, upon trials for this offence,

to require fome fort of prefumptive evidence that the child was

born alive, before the other conflrained prefumption (
that the

child, whofe death is concealed, was therefore killed by it's

parent )
is admitted to convi<fl: the prifoner.

Lastly, the killing mufl be committed with malice afore~

thoughtt to make it the crime of murder. This is the grand cri-

< I Hawk. P. c. 79.
'

3lnit. 50. I Hal. P. C.433.

»
3 Inft. 50. 1 Hawk. P. C. 80.

' Sec Barrington on the ftatutes. 42^.

terion,
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terion, which now diftinguiflies murder from other killing : and

this malice prepenfe, malitia praecogitatay is not fo properly fpitc

or malevolence to the deceafed in particular, as any evil defign in

general ; the didiate of a wicked, depraved, and malignant
heart"; un dijpofition a faire un male chofe

^
: and it may be either

cxprefsy or implied in law. Exprefs malice is when one, with a

fedate deliberate mind and formed defign, doth kill another l

which formed defign is evidenced by external circumflances dif-

covering that inward intention ; as lying in wait, antecedent

menaces, former grudges, and concerted fchemes to do him fomc

bodily harm*. This takes in the cafe of deliberate duelling,.

where both parties meet avowedly with an intent to murder :

thinking it their duty, as gentlemen, and claiming it as their

right, to wanton with their own lives and thofe of their

fellow creatures ; without any warrant or authority from any

power either divine or human, but in dired: contradiction to

the laws both of God and man : and therefore the law has

juftly fixed the crime and punifhment of murder, on them, and

on their feconds alfo ^. Yet it requires fuch a degree of paflive

valour, to combat the dread of even undeferved contempt, ari-

fing from the falfe notions of honour too generally received ia

Europe, that the ftrongeft prohibitions and penalties of the law

will never be intirely effedlual to eradicate this unhappy cuflom;.

till a method be found out of compelling the original aggrefTor
to make fome other fatisfadlion to the affronted party, which
the world (hall efteem equally reputable, as that which is now

given at the hazard of the life and fortune, as well of the perfoa
infulted, as of him who hath given the infult. Alfo, if evea

upon a fudden provocation one beats another in a cruel and un-

ufual manner, fo that he dies, though he did not intend his

death, yet he is guilty of murder by exprefs malice
-,

that is, by
an exprefs evil defign, the genuine fenfe of malitia. As when a

park-keeper tied a boy, that was ftealing wood, to a horfe's tail,

and dragged him along the park ; when a mafier corre(5led his

 Fofter. 256.
«

I Hal. P. €.451.
* 2 Roll. Rep. 461. y iHawk. P. C. 82.

fervant
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fervant with an iron bar, and a fchoolmailer ftamped on his

fcholar's belly j lb that each of the fufFerers died ; thefe were

iuftly held to be murders, becaufe the corredion being exceflive,

and fuch as could not proceed but from a bad heart, it was equi-
valent to a deliberate ad: of flaughter *. Neither (hall he be

guilty of a lefs crime, who kills another in confequence of fuch

a wilful adt, as (hews him to be an enemy to all mankind in

general j as going deliberately with a horfe ufed to ftrike, or dif-

charging a gun, among a multitude of people '. So if a man
refolves to kill the next man he meets, and does kill him, it is

murder, although he knew him not
-,

for this is univerfal ma-
lice. And, if two or more come together to do an unlawful a(fk

againft the king's peace, of which the probable confequence

might be blood(hed -,
as to beat a man, to commit a riot, or to

rob a park ; and one of them kills a man ; it is murder in them

all, becaufe of the unlawful ad, the malitia praecogitata, or evil

intended beforehand ''.

Also in many cafes where no malice is expre(red, the law

will imply it : as, where a man wilfully poifons another, in fuch

a deliberate ad the law prefumes malice, though no particular

cmnity can be proved ^ And if a man kills another fuddenly,
without any, or without a confiderable, provocation, the law

impHes malice ; for no perfon, unlefs of an abandoned heart,

would be guilty of fuch an ad, upon a (light or no apparent
cauJc. No affront, by words, or geftures only, is a fufficient

provocation, fo as to excufe or extenuate fuch ads of violence as

manlfelHy endanger the life of another". But if the perfon fo

provoked had unfortunately killed the other, by beating him in

fuch a manner as (lu wed only an intent to chaftife and not to

kill him, the law fo iar confiders the provocation of contume-
lious behaviour, as ^ > adjudge it only manflaughter, and not

murder % In like ni;; nner if one kills an otficer of juftice, either

^
I \\d . P. C. 454. 4;

-
I HvAk. P. C. 74.

'

• II J.
S.j.

<
I Jk;. P. C.455.

*
1 Hawk. P. C. 8i. 1 Hal. P. C. 455,

456.
« ?0\\. 2()}.

civil
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civil or criminal, in the execution of his duty, or any of his

afllilants endeavouring to confervc the peace, or any private

perfon endeavouring to fupprefs an affray or apprehend a felon,

knowing his authority or the intention with which he inter-

pofes, the law will imply malice, and the killer Ihall be guilty
of murder ^ And if one intends to do another felony, and un-

defignedly kills a man, this is alfo murder*. Thus if one fhoots

at A and miiTes /6/w, but kills B, this is murder ; becaufe of

the previous felonious intent, w^hich the law transfers from one

to the other. The fame is the cafe, where one lays poifon for

A; and B, againft whom the prifoner had no malicious intent,

takes it, and it kills him ; this is likewife murder ^. It were

endkfs to go through all the cafes of homicide, which have

been adjudged either cxprcflly, or impliedly, malicious : thefe

therefore may fuflice as a fpecimen ; and we may take it for a

general rule, that all homicide is malicious, and of courfc

amounts to murder, unlefs where jujlified by the command ot

permiffion of the law ; excufed on a principle of accident or

felf-prcfervation j or alleviated into manflaughter, by being
cither the involuntary confequence of fome adt, not ftridtly

lawful, or (if voluntary) occafioncd by fome fudden and fuf-

ficiently violent provocation. And all thefe circumflances of

juftification, excufe, or alleviation, it is incumbent upon the

prifoner to make out, to the fatisfadtion of the court and jury :

the latter of whom are to decide whether the circumflances al-

leged be proved to have actually exifted ; the former, how far

they extend to take away or mitigate the guilt. For all homi-
cide is prefumed to be malicious, until the contrary appcareth

upon evidence '.

The punifliment of murder, and that of manflaughter, were

formerly one and the fame ; both having the benefit of clergy ;

ib that none but unl-earned perfoas, who leafl knew the guilt of

f
1 Hal. P. C. 457. Poller. 308, e'r.

^
I Hal. P. C. 466.

K I Hal. P. C.465.
« Foil. 255.

Vol. IV, Bb it.
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it, were put to death for this enormous crime ^. But now, by
ftatute 23 Hen.VIII. c. i. and i Edw.VI. c. 12. the benefit of

clergy is taken away from murder though malice prepenfe. In

atrocious cafes it was frequently ufual for the court to dire6t the

murderer, after execution, to be hung upon a gibbet in chains,

near the place where the fadl was committed : but this was no

part of the legal judgment i and the like is flill fometimes prac-
ticed in the cafe of notorious thieves. This, being quite con-

trary to the exprefs command of the mofaical law *, feems to

have been borrowed from the civil law ; which, befides the

terror of the example, gives alfo another reafon for this prac-

tice, viz. that it is a comfortable fight to the relations and

friends of the deceafed ". But now in England, it is enadted

by ftatute 25 Geo. II. c. 37. that the judge, before whom a

murderer is convided, fhall in pafling fentence dircdt him to

be executed on the next day but one, (unlefs the fame fhall be

funday, and then on the monday following) and that his body
be delivered to the furgeons to be difTefted and anatomized "

;

and that the judge may diredt his body to be afterwards hung
in chains, but in no wife to be buried without difTedtion. And,

during the fhort but awful interval between fentence and exe-

cution, the prifoner fhall be kept alone, and fuflained with only
bread and water. But a power is allowed to the judge, upon

good and fufficient caufe, to refpitc the execution, and relax

the other reflraints of this adl.

B Y the Roman law, parricide, or the murder of one's parents

or children, was punifhed in a much feverer manner than any
other kind of homicide. After being fcourgcd, the delinquents

were fewed up in a leathern fack, with a live dog, a cock, a vi-

^
I Hal. P. C. 450. "fati funt, furca fgendes pkcuit ; ut, et ten-

' " The body of a malefaftor fliall not **
JpeBu deterreantur alii, et folatio fit cogna-

*' remain all night upon the tree ; but thou *
tis interemptorum, etdem lo<9 p«ena reddita,

*' fhalt in any wife bury him in that day,
•* in quo latrenes bomicidia feafent.** Ff. 48.

"that the land be not defiled." Deut.xxi.23. 19.28. J. 15.
•" •

Famofos latroncj, in bis locis, uii graf-
• Foil. 107,

per.
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per, and an ape, and fo cafl into the fca *. Solon, it is true, in

his laws, made none againft parricide ; apprehending it impof-
fible that any one fhould be guilty of fo unnatural a barbarity '.

And the Pcrfians, according to Herodotus, entertained the fame

notion, when they adjudged all perfons who killed their repu-
ted parents to be baftards. And, upon fome fuch reafon as this,

muft we account for the omiflion of an exemplary punifhment
for this crime in our Englifh laws ; which treat it no otherwife

than as fimplc murder, unlefs the child was alfo the fervant of

his parent ^

Fo R, though the breach of natural relation is unobferved,

yet the breach of civil or eccleliaftical connexions, when coupled
with murder, denominates it a new offence; no lefs than a

fpecies of treafon, called parva proditio, or petit treafon : which

however is nothing elfe but an aggravated degree of murder '
;

although, on account of the violation of private allegiance, it

is ftigmatized as an inferior fpecies of treafon *. And thus, in

the antient Gothic conftitution, we find the breach both of

natural and civil relations ranked in the fame clafs with crimes

ggainft the ftate and the fovereign ^

Petit treafon, according to the ftatute 25Edw.III. c.2. may
happen three ways : by a fervant killing his mailer, a wife her

hufband, or an ecclefiaftical perfon (
either fecular, or regular)

his fuperior, to whom he owes faith and obedience. A fervant

who kills his mafter whom he has left, upon a grudge conceived

againft him during his fervice, is guilty of petit treafon : for the

traiterous intention was hatched while the relation fubfifted be-

tween them ; and this is only an execution of that intention ".

So if a wife be divorced a men/a et thoro, ftill the vinculum ma-

*
Ff. \%. 9. 9.

" ab incolis in fatriarn, fubditis in regem,
P Cic. proS. Rofcit. S- ^S'

" liberis in parentes, maritis in uxares, (et

s I Hal. P. C. 380.
" vice verja) fervis in dominos, aut etiitm

' Folter. 107. 324. 336.
'' ab bomine in Jemet ipfum.** Sticrnh. dt jurt

* Sec pag. 75. Goth. I.
'^. c^.

* " Omnium grdtijjima cenfetur vi. fa8a
"

i Hawk. P. C. 89. 1 Hal. P. C. 380.

B b 2 trimonii
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trimonii fubfifls ; and if flie kills fuch divorced hufband, {he is a

traitrefs*'. And a clergyman is underflood to owe canonical obe-

dience, to the bifliop who ordained him, to him in whofe dio-

cefe he is beneficed, and alfo to the metropolitan of fuch fufFra-

gan or diocefan bifhop : and therefore to kill any of thefe is

petit treafon *. As to the reil, whatever has been faid, or re-

mains to be obferved hereafter, with refped: to wilful murder,

is alfo applicable to the crime of petit treafon, which is no

other than murder in it's moft odious degree : except that the

trial {hall be as in cafes of high treafon, before the improve-
ments therein made by the ftatutes of William III ^

; and alfo

except in it's punilhment.

Th e punifhment of petit treafon, in a man, is to be drawn
and hanged, and, in a woman, to be drawn and burned '

: the

idea of which latter punifiiment feems to have been handed down
to us from the laws of the antient Druids, which condemned a

woman to be burned for murdering her hu{band *

; and it is

now the ufual puni{hment for all forts of treafons committed by
thofe of the female fex ^. Perfons guilty of petit treafon were

hr{l debarred the benefit of clergy by {latute 1 2 Hen.VII. c. 7.

*
I Hal. P. C. 381.

»
1 Hal.P. C. 382. 3lnft.3ii.

* Ibtd. » Cacfar de bell. Gall. I. 6. c. \ 8.

* Foil. 33".
^ See pag. 93.
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Chapter the fifteenth.

Of offences against the PERSONS op

INDIVIDUALS.

HAVI
NG in the preceding chapter confidercd the princi-

pal crime, or public wrong, that can be committed againil

a private fubjc<fl, namely, by deflroying his life ; I proceed now
to enquire into fuch other crimes and mifdemefnors, as more

peculiarly afFe6t the fecurity of his perfon, while living.

O F thefe fome are felonious, and in their nature capital ;

others are fimple mifdemefnors, and punifhable with a lighter

animadverlion. Of the felonies the firft is that of mayhem,

I. Mayhem, mahemium, was in part conlldered in the pre-

ceding volume *, as a civil injury : but it is alfo looked upon in

a criminal light by the law ; being an atrocious breach of the

king's peace, and an offence tending to deprive him of the aid

and aflillance of his fubje(fls. For mayhem is properly defined

to be, as we may remember, the violently depriving another of

the ufe of fuch of his members, as may render him the lefs able

in fighting, either to defend himfelf, or to annoy his adverfary"*.

And therefore the cutting off, or difabling, or weakening a man's

• Sec Vol. III. pag. 121,
»» Brit. /. i. < 2^. i Haivk. P. C. iii.

haiul
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hand or finger, or ftriking out his eye or foretooth, or depriving
him of thofe parts, the lofs of which in all animals abates their

courage, are held to be mayhems. But the cutting off his ear,

or nofe, or the like, are not held to be mayhems at common
law ; becaufe they do not weaken but only disfigure him.

B Y the antient law of England he that maimed any man,

whereby he loft any part of his body, was fentenced to lofe the

like part j membrum pro membro *"

.• which is ftill the law in

Sweden **. But this went afterwards out of ufe : partly becaufe

the law of retaliation, as was formerly fhewn *, is at bcft an in-

adequate rule of punifhment -,
and partly becaufe upon a repeti-

tion of the offence the punifhment could not be repeated. So

that, by the common law, as it for a long time ftood, mayhem
was only punifhable with fine and imprifonment ^; unlefs per-

haps the offence of mayhem by caftration, which all our old

writers held to be felony ;
** et fequkur aliquando poena capitalis,

"
aliquando perpetuum exilium, cum omnium bonorum ademptione *."

And this, although the mayhem was committed upon the higheft

provocation ''.

But fubfequent ftatutes have put the crime and punifhment
of mayhem more out of doubt. For, firft, by ftatute 5 Hen. IV.

c. 5. to remedy a mifchief that then prevailed, of beating,

wounding, or robbing a man, and then cutting out his tongue or

putting out his eyes, to prevent him from being an evidence againft

them, this offence is declared to be felony, if done of malice

prepenfe ; that is, as fir Edward Coke '

explains it, voluntarily

^
3 Inft. 118. — Mes, Ji la pleynte foit

* Sir Edward Coke (3 Inft.62.) has tranf-

faite de femme qj averc toilet a home fes mem- cribed a record of Henry the third's time,

brcs, fit t'ul cafe perdra la feme la une meyn (Clauf. 13 Hen. III. m. g.J by which a

par jug^ment, come le mcmlre dount ele avera gentleman of Somerfctftiirc and his. wile

trefpajfe. [Brit. c. 25.) appear to have been apprehended and cojn-

** Sticrnhook de jure Sueon. /. 3. c. 3. mitted to prifon, being indifted for dealing
* Sec pag. I 2. thus with John the monk, who was caught
'

I Hawk. P. C. 112. in adultery with the wife.

« Braft. /«/. 144.
i

3 Inlt. 62.

and
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and of fet purpofe, though done upon a fuddcn occafion. Next,
in order of time, is the ftatute 37 Hen.VIII. c. 6. which directs,

that if a man fhall malicioufly and unlawfully cut off the ear

of any of the king's fubjedls, he (hall not only forfeit treble

damages to the party grieved, to be recovered by action of tref-

paft at common law, as a civil fatisfadtion ; but alfo 10/. by way
of fine to the king, which was his criminal amercement. The
laft ftatute, but by far the moft fevere and effectual of all, is that

of 22 & 23 Car. II. c. I. called the Coventry adt; being occa-

fioned by an affault on (ir John Coventry in the ftreet, and flit-

ting his nofe, in revenge (as was fuppofed) for fome obnoxious

words uttered by him in parliament. By this ftatute it is cnacSted,

that if any perfon ftiall of malice aforethought, and by lying in

wait, unlawfully cut out or difable the tongue, put out an eye,
flit the nofe, cut off a nofe or lip, or cut off or difable any limb

or member of any other perfon, with intent to maim or to disfigure

him ; fuch perfon, his counfellors, aiders, and abettors, (liall be

guilty of felony without benefit of clergy ''.

* On this ftatute Mr Coke, a gentleman tent to disfigure, but with an intent to mur-

of Suffolk, and one Woodburn, a labourer, der; and therefore not within the ftatute.

were indifted in 1722; Coke for hiring and But the court held, that if a man attacks

abetting Woodburn, and Woodburn for the another to murder him with fuch an inftru-

aftual faft, of flitting the nofe of MrCrifpe, ment as a hedge bill, which cannot but en-

Cokc's brother in law. The cafe was fome- danger the disfiguring him ; and in fuch at-

what fingular. The murder of Crifpe was tack happens not to kill, but only to disfigure

intended, and he was left for dead, being him ; he may be indided on this ftatute :

terribly hacked and disfigured with a hedge and it ihall be left to the jury whether it

bill ; but he recorered. Now the bire in- were not a defign to murder by disfiguring,

tent to murder is no felony : but to disfigure, and confequently a malicious intent to disfi-

with an intent to disfigure, is made fo by this gure as well as to murder. Accordingly the

ftatute; on which they were therefore in- jury found them guilty offuch previous intent

dialed. And Coke, who was a difgrace to to disfigure, in order to effeft their principal

the profeffion of the law, had the effron- intent to murder, and they were both con-

tery to reft his defence upon this point, that demncd and executed. (State Trials. VI.

the aiTauIt was not committed with an in- a 12.)

Thus
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Thus much for the felony of mayhem : to which may be

added the offence of wilfully and malicioufly fliootiug at any

perfon, which may endanger either killing or maiming him.

This, though no fuch evil confequence enfues, is made felony

without benefit of clergy by flatute 9 Geo. I. c. 22. and there-

upon one Arnold was convi<fled in 1723, for (hooting at lord

Onflow ; but, being half a madman, was never executed, but

confined in prifon, where he died about thirty years after.

II. The fecond offence, more immediately affed:ing the per-

fonal fecurity of individuals, relates to the female part of his

majefty's fubjedts ; being that of their forcible abduSlion and mar^

riage ; which is vulgarly calledJiea/mg an heirefs. For by flatute

3 Hen. VII. c. 2. it is ena<3;ed, that if any perfon {hall for lucre

take any woman, maid, widow, or wife, having fubftance cither

in goods or lands, or being heir apparent to her anceftors, con-

trary to her will ; and afterwards (he be married to fuch mif-

doer, or by his confent to others, or defiled ; fuch perfon, and

all his acceffories, fhall be deemed principal felons ; and by fla-

tute 39 Eliz. c. 9. the benefit of clergy is taken away from all

fuch felons, except acceffories after the offence.

I N the conflrudtion of this ftatute it hath been determined,

I . That the indictment mufl allege that the taking was for lucre,

for fuch are the words of the ftatute ^ 2. In order to fhew this,

it mufl appear that the woman has fubflance either real or per-

fonal, or is an heir apparent '". 3. It mufl appear that fhc was

taken away againll her will. 4. It mufl alfo appear, that flie

was afterwards married, or defiled. And though poffibly the

marriage or defilement might be by her fubfequent confent, be-

ing won thereunto by flatteries after the taking, yet this is fe-

lony, if the firfl taking were againfl her will
"

: and fo "jice

'
I Hawk. P. C. 110.  

1 Hal. P. C. 660.
«»

I Hal. P. C. 660. I Hawk. P. C. 109.

verfa.
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verja, if the woman be originally taken away with her own

confent, yet if llie afterwards refufe to continue with the oHendcr.

and be forced againft her will, llie may, from that time, as pro-

perly be faid to be taken againll her will, as if Ihe never had

given any confent at all; for, till the force was put upon her, llie

was in her own power". 5. It is held th;it a woman, thus taken

away and married, may be fworn and give evidence againlt the

offender, though he is her hulband Je fatlo ; contrary to th -'

general rule of law : becaufe he is no hulband de jure^ in c ue

the ad:ual marriage was alio againll her will p. In cafes indeed

where the adtual marriage is good, by the confent of the in-

veigled woman obtained after her forcible abdu6lion, fir Matthew
Hale feems to queftion how far her evidence Ihould be allowed :

but other authorities '^ feem to agree, that it fliould even then be

admitted ; cfteeming it abfurd, that the offender fhould thus take

advantage of his own wrong, and that the very adt of marriage,
which is a principal ingredient of his crime, fhould (by a

forced conflru6tion of law) be made ufe of to flop the mouth of

the mofl material witnefs againfl him.

An inferior degree of the fame kind of offence, but not at-

tended with force, is punifhed by the flatute 4 & 5 Ph. & Mar.

c. 8. which enadts, that if any perfon, above the age of four-

teen, unlawfully fhall convey or take away any ivoman child

unmarried, (which is held" to extend to baftards 4s well as t<j

legitimate children) within the age of lixteen years, from tiio

poffefTion and againfl the will of the father, mother, guardians,
or governors, he fhall be imprifoned two years, or fined at the

difcretion of the juflices : and if he deflowers fuch maid or

woman child, or, without the confent of parents, contrad^s

matrimony with her, he fhall be imprifoned five years, or \u\K:d

at the difcretion of the juflices, and
y/jc*

flialJ forfeit all her lands

to her next of kin, during the life of her faid hufband. So that

•
I Hawk, P. C. no. 1 Cro. Car. 488. jKcb. 103. S'.i:?

' I Hal. P. C. 661. TriaL. V. 455.
' Stra. 1 162.

Vol. IV. Cc
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as thefe ilolen marriages, under the age of fixteen, were ufually

upon mercenary views, this adt, befides punifhing the feducer,

wifely removed the temptation. But this latter part of the adt

is now rendered almoft ufelefs, by provilions of a very different

kind, which make the marriage totally void*, in the ftatute

26 Geo. II. c. 33,

III. A THIRD offence, againfl the female part alfo of his

majefly's fubjedts, but attended with greater aggravations than

that of forcible marriage, is the crime of rape, raptus muiierum,

or the carnal knowlege of a woman forcibly and againfl her will.

This, by the Jewifh law*, was punifhed with death, in cafe the

damfel was betrothed to another man ; and, in cafe fhe was not

betrothed, then a heavy fine of fifty fhekels was to be paid to

the damfel's father, and fhe was to be the wife of the ravifher

all the days of his life
-,
without that power of divorce, which

was in general permitted by the mofaic law.

Th E civil law "

punifhes the crime of ravifhment with death

and confifcation of goods : under which it includes both the of-

fence of forcible abdu<^ion, or taking away a woman from her

friends, of which wc lafl fpoke j and alfb the prefent offence of

forcibly difhonouring them ; either of which, without the other,

is in that law, fufficient to conflitute a capital crime. Alfo the

flealing away a woman from her parents or guardians, and de- .

bauching her, is equally penal by the emperor's edidt, whether

(he confent or is forced : ^^e volentihuSf Jiv^ noientibus mulie-

**
rihus, taJe facintts fuerit perpetratum." And this, in order to

take away from women every opportunity of offending in this

way i whom the Roman laws fuppofe never to go aflray, with-

out the fedudtion and arts of the other fex : and therefore, by

reftraining and making fo highly penal the folicitations of the

men, they meant to fccure effedtually the honour of the women-

• See Vol. I. pag. 437, bV. " Ced, 9. tit, 13.
• DcuL xxiL 25.

M Si
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** Si enim ipji raptores metu, vel atrocitate poenaey ab hujufmodi fa^
** cinore fe temperaverint, nulli tnulifri. Jive volenti. Jive nolenti,
"
peccandi locus relinquetur ; quia hoc ipjum velle mulierum, ab in^

**
Jidiis nequijfimi hominis, qui meditatur rapinam, inducitur. Niji

** etenim earn Jolicitaverit, nifi odiojis artibus circumvenerit, non
*'
Jaciet earn velle in tantiim dedecus Jefe prodere." But our Eng-

lilh law does not entertain quite fuch lublime ideas of the ho-

nour of either fex, as to lay the blame of a mutual fault upon
one of the tranfgreflbrs only : and therefore makes it a necefTary

ingredient in the crime of rape, that it muft be againft the wo-
man's will.

Rape was puniihed by the Saxon laws, particularly thofe of

king Athelftan *, with death : which was alfo agreeable to the

old Gothic or Scandinavian conflitution *. But this was after-

wards thought too hard : and in it's (lead another fevere, but

not capital, punifhment was inflicted by William the conqueror ;

vizy caftration and lofs of eyes
^

; which continued till after

Bra(fton wrote, in the reign of Henry the third. But in order

to prevent malicious accufations, it was then the law, (and, it

feems, ftill continues to be fo in appeals of rape"") that the woman
fhould immediately after,

" dum recens Juerit malejiciuniy' go to

the next town, and there make difcovery to fome credible perfons
of the injury fhe has fufFered ; and afterwards {hould acquaint
the high conftable of the hundred, the coroners, and the fherilF

with the outrage*. This feems to correfpond in fome degree with

the laws of Scotland and Arragon**, which require that complaint
muft be made within twenty four hours : though afterwards by
ilatute Weftm. i. c. 13. the time of limitation in England was

extended to forty days. At prefent there is no time of limitation

fixed : for, as it is ufually now puniihed by indi^ment at the

fuit of the king, the maxim of law takes place, that nullum tem^

pus occurrit regi: but the jury will rarely give credit to a ftale

* Bradon. /. 3. c. 28. ^
, Hal. P. C. 632.

" Sticrnh. de jure Swo/i. 1. 3. r. 2. ' Glanv. /. 14. c. 6. Brad. /. 3. c. 28.

^ LL. Giiit. Cvfii'd. c. 19.
*>

Baitington. 107,

C c 2 complaint.
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complaint. During the former period alfo it was held for law%
that the woman (by confent of the judge and her parents) might
redeem the offender from the execution of his fentcnce, by ac-

cepting him for her hulband j if he alfo was willing to agree to

the exchange, but not otherwife.

In the 3 Edw. I. by the ftatute Weftm. i. c. 13. the punifli-
ment of rape was much mitigated : the offence itfelf being re-

duced to a trefpafs, if not profecuted by the woman within forty

days, and fubjedting the offender only to two years imprifon-
ment, and a fine at the king's will. But, this lenity being pro-
du(5live of the moft terrible confequences, it was in ten years

afterwards, 13 Edw. I. found neceffary to make the offence of

rape felony, by ftatute Weffm. 2.' c. 34. And by flatute

18 Eliz. c. 7, it is made felony without benefit of clergy : as is

alfo the abominable wickednefs of carnally knowing or abufing

any woman child under the age of ten years ; in which cafe the

confent or non-confent is immaterial, as by reafon of her tender

years fhe is incapable ofjudgment and difcretion. Sir Matthew
Hale is indeed of opinion, that fuch profligate adtions committed

on an infant under the age of twelve years, the age of female

difcretion by the common law, either with or without confent,

amount to rape and felony ) as well fince as before the ftatute of

queen Elizabeth ^
: but the law has in general been held only to

extend to infants under Un.

A MALE infant, under the age of fourteen years, is prefumed

by law incapable to commit a rape, and therefore it fecms cannot

be found guilty of it. For though in other felonies malitia fup"

plet aetatem^ as has in fome cafes been {hewn j yet, as to this

particular fpecies of felony, the law fuppofes an imbecillity of

body as well as mind *.

« Glanv. /. 14. f. 6. Braft, /. 3. r. 28. •
Ibid,

*
I Hal. P. C. 631.

The
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Th E civil law feems to fuppofe a proftitute or common har-

lot incapable of any injuries of this kind': not allowing any

punifhment for violating the chaftity of her, who hath indeed no

chaftity at all, or at leail hath no regard to it. But the law of

England does not judge fo hardly of offenders, as to cut off all

opportunity of retreat even from common (trumpets, and to treat

them as never capable of amendment. It therefore holds it to

be felony to force even a concubine or harlot ; becaufe the wo-
man may have forfaken that unlawful courfe of life *

: for, as

Bradion well obferves ^,
" licet tneretrix fuerit antea, certe tune

**
temporis non Juit, cum reclamando nequitiae ejus con/entire noluitJ*

A s to the material fa<5ls requifite to be given in evidence and

proved upon an indidment of rape, they are of fuch a nature,

that though neceffary to be known and fettled, for the convidlion

of the guilty and prefervation of the innocent, and therefore

are to be found in fuch criminal treatifes as difcourfe of thefc

matters in detail, yet they are highly improper to be publicly

difcuffed, except only in a court of juftice. I /hall therefore

merely add upon this head a few remarks from fir Matthew Hale,

with regard to the competency and credibility of witneffes ;

which may, falvo pudore, be confidered.

And, firft, the party raviflied may give evidence upon oath,

and is in law a competent witnefs ; but the credibility of her

teflimony, and how far forth fhc is to be believed, muft be left

to the jury upon the circumftances of fadl that concur in that

teftimony. For inftance : if the witnefs be of good fame ; if

ihe prefently difcovered the offence, and made fearch for the of-

fender ; if the party accufed fled for it ; thefe and the like are

concurring circumftances, which give greater probability to her

evidence. But, on the other fide, if fhe be of evil fame, and

flands unfupported by others ; if flie concealed the injury for any
confiderable time after (he had opportunity to complain ; if the

' Cod. 9. 9. 22. Ff. 47. 2. 39.
^

ful. 147.
« 1 Hal. P. C. 629. iHawk. P. C. 108.

place,
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place, where the faft was alleged to be committed, was where

it was poflible
fhe might have been heard, and fhe made no out-

cry ; thefe and the like circumftances carry a ftrong, but not

conclufive, prefumption that her teftimony is falie or feigned.

Moreover, if the rape be charged to be committed on an

infant under twelve years of age, fhe may ftill be a competent
witnefs, if fhe hath fenfe and underflanding to know the nature

and obligations of an oath ; and, even if fhe hath not, it is thought

by fir Matthew Hale' that fhe ought to be heard without oath, to

give the court information ; though that alone will not be fufH-

cient to convi(5t the offender. And he is of this opinion, firfl,

becaufe the nature of the offence being fecret, there may be

no other poffible proof of the ad:ual fadt; though afterwards

there may be concurrent circumftances to corroborate it, proved

by other witnefTes : and, fecondly, becaufe the law allows what

the child told her mother, or other relations, to be given in evi-

dence, fince the nature of the cafe admits frequently of no bet-

ter proof J and there is much more reafon for the court to hear

the narration of the child herfelf, than to receive it at fecond

hand from thofe who fwear they heard her fay fo. And indeed

it is now fettled, that infants of any age are to be heard ; and, if

they have any idea of an oath, to be alfo fworn : it being found

by experience that infants of very tender years often give the

clearefl and truefl teftimony. But in any of thefe cafes, whether

the child be fworn or not, it is to be wifhed, in order to render

her evidence credible, that there fhould be fome concurrent tef-

timony, of time, place and circumftances, in order to make out

the fa(5t i and that the conviction fhould not be grounded fingly

en the unfupported accufation of an infant under years of dif-

cretion. There may be therefore, in many cafes of this nature,

witnefTes who are competent, that is, who may be admitted to

be heard ; and yet, after being heard, may prove not to be cre-

jdible, or fuch as the jury is bound to believe. For one excel-

' iHal. P. C.6?4.

lence
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lence of the trial by jury is, that the jury are triors of the credit

of the witnefles, as well as of the truth of the fa<ft.

*' I T is true, fays this learned judge *", that rape is a mofl
<* deteftable crime, and therefore ought feverely and impartially
** to be puniftied with death

-,
but it muft be remembered, that

** it is an accufation eafy to be made, hard to be proved, but
** harder to be defended by the party accufed, though innocent."

He then relates two very extraordinary cafes of malicious profe-
cutions for this crime, that had happened within his own obfer-

vation ; and concludes thus :
** I mention thefe inftances, that

** we may be the more cautious upon trials of offences of this

**
nature, wherein the court and jury may with fo much eafe be

"**

impofed upon, without great care and vigilance; the heinouf-
** nefs of the offence many times tranfporting the judge and jury
** with fo much indignation, that they are overhaftily carried to
** the conviction of the perfon accufed thereof, by the confident
<*

teftimony of fometimes falfe and malicious witneffes/'

IV. What has been here obferved, efpecially with regard
to the manner of proof, which ought to be the more clear in

proportion as the crime is the more deteftable, may be applied
to another offence, of a ftill deeper malignity ; the infamous

£rime a^ainji nature, committed either with man or beaft. A.

crime, which ought to be ftri<ftly and impartially proved, and

then as ftri<Stly and impartially punifhed. But it is an offence of

ib dark a nature, fo eafily charged, and the negative fo difficult

to be proved, that the accufation Ihould be clearly made out :

for, if falfe, it deferves a puniflimcnt inferior only to that of

the crime itfelf.

I w I L L not adt fo difagreeable part, to my readers as well as

myfclf, as to dwell any longer upon a fubje<^, the very mention

of which is a difgrace to human nature. It will be more eligible

to imitate in this refpcd the delicacy of our Engliih law, which
k 1 HaL P. C. 635.

treatJ
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treats it, in it's very indidments, as a crime not fit to be named;
**
peccatum illud horribilc, inter chrijiianos non riGminandum.'' A

taciturnity oblerved likewife by tlie cdidt of Conftantius and Con-
llans^ :

** ubi fcelus ejl id, quod non proficit Jlire, jubemus injur-
*^
gere leges, armari jura gladio ultore, ut exqmjitis poenis fubdan^

** tur irifames, qui Jiint, n>el qui futuri funt, rei." Which leads

me to add a word concerning it's punifliment.

This the voice of nature and of reafon, and the exprefs law

of God", determine to be capital. Of which we have a fignal

inftance, long before the Jewiih difpenfation, by the deftrudion

of two cities by fire from heaven : fo that this is an univerfal,

not merely a provincial, precept. And our antient law in fome

degree imitated this punifhment, by commanding fuch mif-

creants to be burnt to death"; though Fleta° fays they fhould

be buried alive : either of which punifhments was indifferently

ufed for this crime among the antient Goths''. But now the

general punifliment of all felonies is the fame, namely, by hang-

ing : and this offence
( being in the times of popery only fub-

]tS. to ecclefiaflical cenfures) was made lingle felony by the lla-

tute 25 Hen.VIII. c. 6. and felony without benefit of clergy by
ftatute 5 Eliz. c. 17. And the rule of law herein is, that, if

both are arrived at years of difcretion, agentes et confentientes

pari poena ple5lantur ^.

These are all the felonious offences, more immediately

againfl the perfonal fecurity of the fubjedl. The inferior offen-

ces, or mildemcfnors, that fall under this head, are ajfaults,

batteries, wounding, falfe imprifonment, and kidnapping,

V, VI, VII. With regard to the nature of the three firfl of

thefe offences in general, I have nothing farther to add to what
has already been obferved in the preceding book of thefe com-

* Cod. 9. 9. 31.
•

/. I. f. 37.
•" Lcvit. XX. 13. 15.

"

^ 8tiernh. de jure Gcth. I. 3. e. 2.

* Bnt. <•. 9.
*

3 Inll. 59.

mentaries
'

;



Ch. 15. Wrongs. 217

mentaries'; when we confidered them as private wrongs, or

civil injuries, for which a fatisfadlion or remedy is given to the

party aggrieved. But, taken in a public light, as a breach of

the king's peace, an affront to his government, and a damage
done to his fubjedls, they are alfo indidable and punifhablc with

fine and imprifonment ; or with other ignominious corporal pe-
nalties, where they are committed with any very atrocious de-

fign *. As in cafe of an affault with an intent to murder, or

with an intent to commit either of the crimes laft fpoken of;

for which intentional aflaults, in the two lail cafes, indi<ftments

are much more ufual, than for the abfolute perpetration of the

fadls themfelves, on account of the difficulty of proof : and

herein, befides heavy fine and imprifonment, it is ufual to award

judgment of the pillory.

Th e r e is alfo one fpecies of battery, more atrocious and

penal than the reft, which is the beating of a clerk in orders,

or clergyman ; on account of the refpe(5t and reverence due to

his facred character, as the minifter and embaffador of peace.

Accordingly it is enadted by the ftatute called articuli cleri,

9 Edw. II. c. 3. that if any perfon lay violent hands upon a

clerk, the amends for the peace broken fhall be before the king ;

that is by indicflment in the king's courts : and the alTailant may
alfo be fued before the bilhop, that excommunication or bodily

penance may be impofed : which if the offender will redeem by

money, to be given to the bifhop, or the party grieved, it may
be fued for before the bifhop ; whereas Otherwiie to fue in any

fpiritual court, for civil damages for the battery, falls within the

danger oi praemunire \ But fuits are, and always were, allow-

able in the fpiritual court, for money agreed to be given as a

commutation for penance ". So that upon the whole it appears,
that a perfon guilty of fuch brutal behaviour to a clergyman, is

fubjecft to three kinds of profecution, all of which may be
j
ur-

fued for one and the fame offence : an indidment, for the breach

' See Vol. III. pag. 120.
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of the king's peace by fuch affault and battery ; a civil acStion,

for the fpecial damage fuftained by the party injured; and a luit

in the ecclefiaftical court, dri^., pro corre^ione et J'alute animae by

enjoining penance, and then again for fuch fum of, money as fhall

be agreed on for taking ^^ the penance enjoined : it being ufual

in thofe courts to exchange their fpiritual cenfures for a round

compenfation in money
"

; perhaps becaufc poverty is generally
efleemed by the moralifts the beft medicine pro falute animal ,

VIII. The two remaining crimes and offences^ againft the

perfons of his majefty's fubjedis, are infringements of their na-

tural liberty: concerning the firft of which, falfe imprifonment,
it's nature and incidents, I muft content myfelf with referring
the ftudent to what was obferved in the preceding volume ^^

when we conlidered it as a mere civil injury. But, befides the

private fatisfadtion given to the individual by adtion, the law

alfo demands public vengeance for the breach of the king*s peace^
for the lofs which the ftate fuftains by the confinement of one

of it's members, and for the infringement of the good order of

fociety. We have before feen *, that the moft atrocious degree
of this oflfence, that of fending any fubjedt of this realm a pri-
foner into parts beyond the feas, whereby he is deprived of the

friendly affiftance of the laws to redeem him from fuch his cap-

tivity, is puniftied with the pains of praemunire, and incapacity
to hold any office, without any poflibility of pardon ^. Inferior

degrees of the fame oflfence of falfe imprifonment are alfo punifli-
able by indidtment

(
like afifaults and batteries) and the delin-

quent may be fined and imprifoned*. And indeed' there.caa

be no doubt, but that all kinds of crimes of a public nature,

all difturbances of the peace, all oppreffions, and other mifde-

mefnors whatfoever, of a notorioufly evil example, may be ia-

di<aed at the fuit of the king.

» a Rol. Rep. 384. r Stat. 31 Car. II. c. 2.

* See Vol. III. pag. 127.
» Weft. Symbol, part 2. pag. 92..

* Sec pag. 116. •
I Hawk. P. C. 210.

IX. The
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IX. Th e other remaining offence, that of kidnappings being
the forcible abducftion or dealing away of man, woman, or child

from their own country, and felling them into another, was ca-

pital by the Jewifh law. ** He that ftealeth a man, and felleth

** him, or if he be found in his hand, he fhall furely be put to

** death **." So likewife in the civil law, the offence of fpiriting

away and flealing men and children, which was called plagium,
and the offenders plagiarii, was punifhed with death '. This is

unqueftionably a very heinous crime, as it robs the king of his

fubjecfls, banilhes a man from his country, and may in it's con-

fequences be produdtive of the mofl cruel and difagreeable hard-

ships ; and therefore the common law of England has punifhed
it with fine, imprifonment, and pillory'^. And alfo the flatute

1 1 & 12 W. III. c. 7. though principally intended againft pirates,

has a claufe that extends to prevent the leaving of fuch per-

fons abroad, as are thus kidnapped or fpirited away ; by enacft-

ing, that if any captain of a merchant veffel fliall (during his

being abroad) force any perfon on fhore, or wilfully leave him

behind, or refufe to bring home all fuch men as he carried out,

if able and defirous to return, he Hiall fiiffer three months im-

prifonment. And thus much for offences that more immediately
affect the perfons of individuals.

* Exod.xxi. 16. *•

Raym. 474. 2 Show. 221. Skinn. 47.
«

Ff, 48. J5. 1. Comb. 10.

Dd 2
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Chapter the s i x t e e n t if.

Of offences against the HABITATIONS
OF INDIVIDUALS.

THE only two offences, that more Immediately affedl the^

habitations of individuals or private fubje(5ls^ are thofe of

arfon and burglary.

I. Arson, ab ardetido, is the malicious and wilful burning of

the houfe or outhoufes of another man. This is an offence of

very great malignity, and much more pernicious to the public
than fimple theft : becaufe, firft, it is an offence againft that

right, of habitation, which is acquired by the law of nature as

well as by the laws of fociety ; next, becaufe of the terror and

confufion that neceffarily attends it ; and, laflly, becaufe in

fimple theft the thing ftolen only changes it's mafler, but flill

remains in
eJJ'e

for the benefit of the public, whereas by burning
the very fubftance is abfolutely deflroyed. It is alfo frequently
more deilrudtive than murder itfclf, of which too it is often the

caufe : fince murder, atrocious as it is, feldom extends beyond
the felonious adt defigned ; whereas fire too frequently involves

in the common calamity pcrfons unknown to the incendiary, and

not intended to be hurt by him, and friends as well as enemies.

For
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For which reafon the civil law *

punifhes with death fuch as

malicioufly fet fire to houfes in towns, and contiguous to others ;

but is more merciful to fuch as only fire a cottage, or houfc,

{landing by itfelf.

Our Englifh law alfo diftinguifhes with much accuracy upon
this crime. And therefore we will enquire, firil, what is fuch

a houfe as may be the fubjecft of this offence; next, wherein the

offence itfelf confifts, or what amounts to a burning of fuch

houfe ; and, laflly, how the offence is punifhed.

I. Not only the bare dwelling houfe, but all outhoufes that

are parcel thereof, though not contiguous thereto, nor under the

fame roof, as barns and ftables, may be the fubjedt of arfon ^.

And this by the common law : which alfo accounted it felony to

burn a fmgle barn in the field, if filled with hay or corn, though
not parcel of the dwelling houfe ^ The burning of a ftack of

corn was antiently likewife accounted arfon ^. And indeed all the

niceties and diftindlions which we meet with in our books, con-

cerning what {hall, or fhall not, amount to arfon, feem now to be

taken away by a variety of ffatutes
-,
which w^ill be mentioned

in the next chapter, and have made the punifhment of wilful

burning equally extenfive as the mifchief. The offence of arfon

(ftri^tly fo called) may be committed by wilfully fetting fire to

one's own houfc, provided one's neighbour's houfe is thereby
alfo burnt ; but if no mifchief is done but to one's own, it does

not amount to felony, though the fire was kindled with intent

to burn another's *. For by the common law no intention to

commit a felony amounts to the fame crime ; though it does,

in fomc cafes, by particular flatutes. However fuch wilful firing

one's own houfc, in a town, is a high mifdcmcfnor, and punifli-

ablc by fine, imprifonmcnt, pillory, and perpetual fureties for

the good behaviour ^ And if a landlord or rcvcrfioner fcts fire

 
r/. 4i. 19. 28. $. la. *

I Htwk. P. c. 105.
*

I Htl. P. C. 567.
• Cro. Car. 377.

«
3 Inll. 69.

'
I Htl. P. C. 56S, I Hiwk. P. C. 106.

to
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to his own houfe, of which another is in
poffeflion under a

leafe from himfelf or from thofe whofe eflate he hath, it fliall

be accounted arfon ; for, during the leafe, the houfe is the pro-

perty of the tenant *.

2. As to what {hall be faid a burnings fo as to amouht to

arfon : a bare intent, or attempt to do it, by ad:ually fetting fire

to an houfe, unlcfs it abfolutely burns, does not fall within the

defcription of incendit et combujjit ; which were words neceffary,

in the days of law-^latin, to all indictments of this fort. But

the burning and confuming of any part is fufficient ; though the

fire be afterwards extinguifhed **. Alfo it mull be a malicious

burning ; otherwife it is only a trefpafs : and therefore no neg-

ligence or mifchance amounts to it. For which reafon, though
an unqualified perfon, by {hooting with a gun, happens to fet

fire to the thatch of a houfe, this fir Matthew Hale determines

not to be felony, contrary to the opinion of former writers '.

But by ftatute 6 Ann. c. 31. any fervant, negligently fetting fire

to a houfe or outhoufes, fhall forfeit 1 00 /, or be fent to the

houfe of correction for eighteen months : in the fame manner

as the Roman law dircdted *'
eost qui negligentcr ignes apud Je

•*
habueriitty fufiibm vel fugeUis caedi^."

3. The punijhment of arfon was death by our aiitient Saxon

laws \ And, in the reign of Edward the firft, this fente'ricd was

executed by a kind of /ex taltonis-y for the incendiaries were burnt

to death" : as they were alfo by the Gothic conftitutions". fhe
flatute 8 Hen. VI. c. 6. made the "Vvilful burning of houfes, under

fome fpecial circumftances therein mentioned, amount to the

crime of high treafon. But it was again reduced to felony by the

general a(5ts of Edward VI and queen Mary : and now the punirii-

ment of all capital felonies is uniform, namely, by fufptnfion.

The offence of arfon was denied the benefit of clergy by ftatiitc

* Foil, 115.
' LL Inae. e. 7.

^
I Hawk. P. C. 106. * Britt. c. 9,

*
1 Hal. P. C. 569.

» Stiernh. de jure Gotb. /. 3. <•. 6.

^rj.x.x'^.x. 21 Hen.VIII.
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21 Hen.VIII. c. I. but that ftatute was repealed by i Edw.VI.

c. 12. and arfon was afterwards held to be oufted of clergy,

with refpedt to the principal offender, only by inference and

dpdudtioja from the ftatute 4 & 5 P. 6c M. c. 4* which cxpreflly

denied it to the accefTory**; though now it is exprefHy denied

to the principal alfo, by ftatute 9.Geo. I. c. 22%

II. Burglary, or nodturnal houfebreaking, bttrgi latroci-

niunit which by our antient law was called hamefeckerii as it is in

Scotland to this day, has always been looked upon as a v^ry
heinous offence : not only becaufe of the abundant terror that it

naturally carries with it, but alfo as it is a forcible invafion and

difturbance of that right of habitation, which every individual

might acquire even in a ftate of nature; an invafion, which in

fuch a ftate, would be fure to be puniflied with death, unlefs

the aljailant were the ftronger. But in civil fociety, the laws

alfo come in to the afliftance of the weaker party : and, befides

that they leave him this natural right of killing the aggrefTor,
if he can, (as was fhewn in a former chapter •*) they alfo protect
and avenge him, in cafe the might of the affailant is too power-
ful. And the law of England has fo particular and tender a re-

gard to the immunity of a man's houfe, that it ftiles it his caftle,

and will never fuiFer it to be violated with impunity : agreeing
herein with the fentiments of antient Rome, as expreffed in the

words of Tully
**

;
"

quid enim fanBius, quid omni religione muni-
**

tiuSf quam domus uniufcujufque civium?" For this reafon no

doors can in general be broken open to execute any civil procefs >

though, in criminal caufes, the public fafety fuperfedes the pri-
vate. Hence alfo in part arifes the animadverfion of the law

upon caves-droppers, nufancers, and incendiaries : and to this

principle it muft be afligned, that a man may affemble people

together lawfully (at leaft if they do not exceed eleven) without

danger of raifing a riot, rout, or unlawful affembly, in order ta

• II Rep. 35. 2 Hal. P. C. 346, 347.
p Secpag. 180.

Foftcr. 336. ^
fro domo, \l.

protcifl:
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proted and defend his houfe ; which he is not permitted to do

in any other cafe'.

The definition of a burglar, as given us by fir Edward Coke',

is,
** he that by night breaketh and entreth into a manfion-

**
houfe, with intent to commit a felony." In this definition

there are four things to be confidered ; the timet the place, the

mannery and the intent,

I. The time muft be by night, and not by day j for in the

day time there is no burglary. We have feen *, in the cafe of

juftifiable homicide, how much more heinous all laws made an

attack by night, rather than by day; allowing the party attacked

by night to kill the affailant with impunity. As to what is

reckoned night, and what day, for this purpofe : antiently the

day was accounted to begin only at funrifing, and to end imme-

diately upon funfet j but the better opinion feems to be, that if

there be daylight or crepufculum enough, begun or left, to dif-

cern a man's face withal, it is no burglary ". But this does not

extend to moonlight -,
for then many midnight burglaries would

go unpunished : and befides, the malignity of the offence does

not fo properly arife from it's being done in the dark, as at the

dead of night ; when all the creation, except beafls of prey, arc

at reft ; when lleep has difarmed the owner, and rendered his

caftle defencelefs.

2,. As to the place. It muft be, according to fir Edward Coke's

definition, in a manjion houfe ; and therefore to account for the

reafon why breaking open a church is burglary, as it undoubtedly

is, he quaintly obferves that it is domus manjionalis Dei^, But it

does not feem abfolutely neceflary, that it fhould in all cafes be a

raanfion-houfe -,
for it may alfo be committed by breaking the

' iHa! P. C. 547. "3lnft.63. 1 Hal. P. C. !f50. i Hawk.
'

3 Im'^ 63 P. C. loi.
*

Sec p..g. 180, I IK !.
*

3 Inft. 64.

gates
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gates or walls of a town in the night
*

; though that perhaps fir

Edward Coke would have called the manlion-houle of the garri-

fon or corporation. Spelnian defines burglary to be,
** notlunia

**
diruptio alicujus habitaculiy vel ecclejiae^ et'tam murorum portarwnvc

**
burgij ad feloniatn perpetrandam'* And therefore we may fafely

conclude, that the requilite of it's being domus manjionalis is only
in the burglary of a private houfc ; which is the moil frequent,
and in which it is indifpenfably neceifary to form it's guilt, that

it muil be in a manfion or dwelling houfe. For no dilhuit barn,

warehoufe, or the like, are under the fame privileges, nor looked

upon as a man's calHe of defence : nor is a breaking open of

houfes wherein no man refides, and which therefore for the time

being arc not manfion-houfes, attended with the fame circum-

flances of midnight terror. A houfe however, wherein a man
fometimes refides, ;ind whirh the owner hnth only left for a

fhort feafon, animo revertendty i^ the objedl of burglary j though
no one be in it, at the time of the fa6t committed''. And if

the barn, ftable, or warehoufe be parcel of the manfionhoufe,

though not under the fame roof or contiguous, a burglary may
be committed therein ; for the capital houfe protedts and privi-

leges all it's branches and appurtenants, if within the curtilage
or homeflall '. A chamber in a college or an inn of court,

where each inhabitant hath a difl:in(fl property, is, to all other

purpofes as well as this, the manfion-houfe of the owner *. So

alfo is a room or lodging, in any private houfe, the manfion for

the time being of the lodger. The houfe of a corporation, in-

habited in feparate apartments by the officers of the body cor-

porate, is the manfion-houfe of the corporation, and not of the

refpedlive officers'*. But if I hire a fhop, parcel of another man's

houfe, and work or trade in it, but never lie there ; it is no

dwellinghoufe, nor can burglary be committed therein : for by
the leafe it is fevered from the reft of the houfe, and therefore

18 not the dwellinghoufe of him wha occupies the other part ;

"^

^^Im.GhJT. t. Burglary. 1 Hawk. P '
i Hal. P. C.

5 5??. 1 Hiwk. P. C. 1O4.

C. 103.
«

, Hal. P. C. 556.
1 I Hal. P. C. 566. FolL 77.

* Foilcr. 38, y^

Vol. IV. E e neither
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neither can I be faid to dwell therein, when I neves lie there*".

Neither can burglary be committed in a tent or booth eredted in

a market or fair; though the owner may lodge therein*^: for the

law regards thus highly nothing but permanent edifices ; a houle,

or church, the wall, or gate of a town ; and it is the folly of

the owner to lodge in fo fragile a tenement : but his lodging
there no more makes it burglary to break it open, than it would
be to uncover a tilted waggon in the fame circumftances.

3. As to the mariner of committing burglary : there mufl

be both a breaking and an entry to complete it. But they need

not be both done at once : for, if a hole be broken one night,
and the fame breakers enter the next night through the fame,

they are burglars ^ There muft be an adlual breaking ; not a

mere legal claufumfregit y (by leaping over invifible ideal boun-

daries, which may conftitute a civil
trefpafs) but a fubftantial

and forcible irruption. As at leail by breaking, or taking out

the glafs of, or otherwife opening, a window ; picking a lock, or

opening it with a key ; nay, by lifting up the latch of a door,

or unloofing any other fallening which the owner has provided.
But if a perfon leaves his doors or windows open, it is his own

folly and negligence -,
and if a man enters therein, it is no bur-

glary : yet, if he afterwards unlocks an inner or chamber door, it

is fo^ But to come down a chimney is held a burglarious entry ;

for that is as much clofed, as the nature of things will permit ^
So alfo to knock at a door, and upon opening it to rufh in, with

a felonious intent j or, under pretence of taking lodgings, to fall

upon the landlord and rob him; or to procure a conftable to gain

admittance, in order to fearch for traitors, and then to bind the

conftable and rob the houfe; all thcfe entries have been adjudg-
ed burglarious, though there was no acftual breaking : for the

law will not fuffer itfelf to be trifled with by fuch evafions, ef-

pecially under the cloke of legal procefs''. And fo, if afervant

•:
I Hal. P. C. 558.

f Ibid. 553.
<

1 Hawk. P. C. 104. « 1 Hawk. P. C. 102. i Hal. P. C. 552.
« 1 Hal. P. C. 551.

* Hawk. P. C. 102.

opens
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opens and enters his mailer's chamber door with a felonious de-

fign J or if any other perfon lodging in the fame houfe, or in a

public inn, opens and enters another's door, with fuch evil in-

tent; it is burglary. Nay, if the fcrvant confpires with a rob-

ber, and lets him into the houfe by night, this is burglary in

both *

: for the fervant is doing an unlawful adt, and the oppor-

tunity afforded him, of doing it with greater eafe, rather aggra-
vates than extenuates the guilt. As for the entry, any the Icaft

degree of it, with any part of the body, or with aninftrument

held in the hand, is fufficient : as, to flep over the threfhold, to

put a hand or a hook in at a window to draw out guoJs, or a

piflol to demand one's money, are all of them burglarious en-

tries ''. The entry may be before the breaking, as well as after :

for by ftatute 12 Ann. c.7. if a perfon enters into, or is within,

the dwelling houfe of another, without breaking in, either by

day or by night, with intent to commit felony, and fliall in the

night break out of the fame, this is declared to be burglary ;

there having before been different opinions concerning it : lord

Bacon *

holding the affirmative, and fir Matthew Hale "" the

negative. But it is univerfally agreed, that there mull be both

a breaking, either in fadl or by implication, and alfo an entry,
in order to complete the burglary.

4. As to the intent', it is clear, that fuch breaking and entry
mufl be with a felonious intent, otherwife it is only a trefpafs.

And it is the fame, whether fuch intention be acflually carried

into execution, or only demonflrated by fome attempt or overt

a(5t, of which the jury is to judge. And therefore fuch a breach

and entry of a houfe as has been before defcribed, by night,
with intent to commit a robbery, a murder, a rape, or any other

felony, is burglary j whether the thing be adually perpetrated
or not. Nor does it make any difference, whether the offence

were felony at common law, or only created fo by flatutci fince

'
I Hal. p. C. 553. I Hawk. P. C. 103.

' Elem 6;.
"

I Hal. P. C. 555. i Hawk. P. C.103.
«"

i Hal. P. C. 554,.

E c 2 that
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that ftatute, which makes an offence felony, gives it incidentally

all the properties of a felony at common law ".

Thus much for the nature of burglary; which is, as has

been faid, a felony at common law, but within the benefit of

clergy. The ftatute however of i8 Eliz. c.7. takes away clergy
from the principals, and that of 3 & 4W. & M. c. 9. from all

acceflbrics before the fad:. And, in like manner, the laws of

Athens, which puniftied no fimple theft with death, made bur-

glary a capital crime °.

"
I Hawk. P. C. 105.

• Pott. Aatic[. b. i. c. 26.
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Chapter the seventeenth.

Of offences against PRIVATE PROPERTY.

TH E next, and lafl, fpecies of ofFences againft private fiib-

jedts, are fuch as more immediately afFedt their property.
Of which there are two, which are attended with a breach of

the peace ; larciny, and malicious mifchief : and one, that is

equally injurious to the rights of property, but attended with
no adl of violence ; which is the crime of forgery. Of thefe

three in their order.

I. Larciny, or theft, by contra<flion for latrociny, iatroci-

nium, is diftinguifhed by the law into two forts ; the one called

fmple larciny, or plain theft unaccompanied with any other atro-

cious circumftance ; and mixt or compound larciny, which alfo

includes in it the aggravation of a taking from one's houfe or

perfon.

And, firft, oifmpk larciny: which, when it is the deal-

ing of goods above the value of twelvepence, is called grand
larciny ; when of goods to that value, or under, is petit larciny :

offences, which are confiderably diftinguifhed in their punifli-

ment, but not otherwife. I fhall therefore firft confider the

nature of fimple larciny in general ; and then fhall obferve the

different degrees of punifhment, inflided on it's two feveral

branches.

Simple
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Simple larciny then is **thc felonious taking, and carrying
**
away, of the perfonal goods of another." This offence cer-

tainly commenced then, whenever it was, that the bounds of

property, or laws of meum and tnum, were eftablifhed. How
iar fuch an offence can exifl in a flate of nature, where all things
are held to be common, is a queftion that may be folved with

very little difficulty. The diflurbance of any individual, in the

occupation of what he has fcifed to his prefent ufe, feems to be

the only offence of this kind incident to fuch a flatc. But, un-

queflionably, in focial communities, when property is ertablifh-

ed, the necefTity whereof we have formerly (^fin *, any violation

of that property is fubjedt to be puniflied by the laws of fociety :

though how far that punifliment fhould extend, is matter of con-

iiderable doubt. At prefent we will examine the nature of theft,

or larciny, as laid down in the foregoing delinition.

I. It mufl be a taking. This implies the confent of the

owner to be wanting. Therefore no delivery of the goods from

the owner to the offender, upon trufl, can ground a larciny.

As if A lends B a horfe, and he rides away with him ; or, if I

fend goods by a carrier, and he earners tht-in away; thefe are no

larcinies •*. But if the carrier opens a bale or pack of goods, or

pierces a vefTel of wine, and takes away part thereof, or if he

carries it to the place appointed, and afterwards takes away the

whole, thefe are larcinies
'

: for here the animus furandi is ma-
nifefl ; fmce in the firfl cafe he had otherwife no inducement to

open the godds, and in the fecond the trufl was determined, the

delivery having taken it's effect. But bare non-delivery Ihall not

of courfe be intended to arifc from a felonious defign -, fmce

that may happen from a variety of other accidents. Neither by
the common law was it larciny in any fervant to run away with

the goods committed to him to keep, but only a breach of civil

trufl. But by flatutc 33 Hen. VI. c. i. the fervants of perfons

• See Vo!. ir. pig. 8, ijc, «
3 Inft. 107.

^
\ Hal. P. C. 504.

dcceafcdy
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dcceafed, accufcd of embezzling their martei's goods, may by
writ out of chancery (iilued by the advice of the chief jufticcs

and chief baron, or any two of them) and proclamation made

thereupon, be fummoned to appear perfonally in the court of

king's bench, to anfwer their mafler's executors in any civil fuit

for luch goods ; and fliall, on default of appearance, be attainted

of felony. And by ftatute 2iHen.VIll. c. 7. if any fervant

embezzles his maftcr's goods to the value of forty fliilHngs, it

is made felony ; except in ap- rentices, and fervants under

eighteen years old. But if he had not the poflefTion, but only
the care and overfight of the goods, as the butler of plate, the

fliepherd of iheep, and the like, the embezzling of them is fe-

lony at common law**. So if a guefl robs his inn or tavern of a

piece of plate, it is larciny ; for he hath not the pofleflion de-

livered to him, but merely the ufe": and fo it is declared to be

by ftatute 3 & 4W. 6c M. c. 9. if a lodger runs away with the

goods from his ready furni/lied lodgings. Under fome circum-

ftances alfo a man may be guilty of felony in taking his own

goods : as if he fteals them from a pawnbroker, or any one to

whom he hath delivered and entrufted them, with intent to

charge fuch bailee with the value
-,

or if he robs his own mef-

fenger on the road, with intent to charge the hundred with the

lofs according to the ftatute of Winchefter^

2. There muft not only be a taking, but a carrying away :

cepit et a/portavit was the old law-latin. A bare removal from the

place in which he found the goods, though the thief does not quite
make off with them, is a fufficient afportation, or carrying away.
As if a man be leading another's horfe out of a clofe, and be

apprehended in the fadt ; or if a gueft, ftealing goods out of an

inn, has removed them v from his chamber down ftairs ; thefe

have been adjudged fufficient carryings away, to conftitute a lar-

ciny*. Or if a thief, intending to fteal plate, takes it out of a

••
1 Hal. P. C 506.

f Fofter. 123, 124.
•

1 Hawk. P. C. 90. t
3 Inll. 108, 109.

cheft
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chefl: in which it was, and lays it down upon the floor, but is

furprized before he can make his efcape with it; this is Iarciny\

3. This taking, and carrying away, niud 2]{o heJe/onkus ;

that is, done animo furandi : or, as the civil law exprefles it,

lucri caufa\ This requilite, befides excuflng thofe who labour

under incapacities of mind or will, (of whom we fpokc fuffi-

ciently at the entrance of this book'') indemnifies alfo mere tref-

paffers, and other petty offenders. As if a fervant takes his maf-

ter's horfe, without his knowlege, and brings liirn home again :

if a neighbour takes another's plough, that is left in the field,

and ufes it upon his own land, and then returns it : if, under

colour of arrear of rent, where none is due, I diftrein another's

cattel, or feife them : all thefe are mifdemefnors and trefpaffes,

but no felonies '. The ordinary difcovery of a felonious intent is

where the party doth it claiidcllincly y or being charged with the

fadt, denies it. But this is by no means the only criterion of

criminality : for in cafes that may amount to larciny the variety of

circumftances is fo great, and the complications thereof fo ming-
led, that it is impoflible to recount all thofe, which may evidence

a felonious intent, or animum furandi : wherefore they muft be

left to the due and attentive confideration of the court and jury.

4. This felonious taking and carrying away mufl be of the

perfonal goods of another : for if they are things reaU or favour

of the realty, larciny at the common law cannot be committed
of them. Lands, tenements, and hereditaments (either corpo-
real or incorporeal) cannot in their nature be taken and carried

away. And of things likewife that adhere to the freehold, as

corn, grafs, trees, and the like, or lead upon a houfe, no larciny
could be committed by the rules of the common law ; but the

feverance of them was, and in many things is ftill, merely a

trefpafs : which depended on a fubtilty in the legal notions of

^
I Hawk. p. C. 93.

^ See r-i^- 20.
*

/«/. 4. 1 . 1 .
I

, n.;i. p. c. roo
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our anceilors. Thefe things were parcel of the real eftate j and

therefore, while they continued fo, could not by any poilibility

be the fubjedt of theft, being abfolutely fixed and immoveable'".

And if they were fevered by violence, fo as to be changed into

moveables j and at the fame time, by one and the fame continued

adl, carried off by the perfon who fevered them ; they could

never be faid to be taken /row the proprietor ^ in this their newly

acquired (late of mobility (which is effential to the nature of lar-

ciny) being never, as fuch, in the adtual or conftrudtive pofTeflion

of any one, but of him who committed the trefpafs. He could

not in ftridtnefs be faid to have taken what at that time were the

perfonal goods of another, fince the very adt of taking was what

turned them into perfonal goods. But if the thief fevers them

at one time, whereby the trefpafs is completed, and they arc

converted into perfonal chattels, in the conilrudtive pofTefTion of

him on whofe foil they are left or laid ; and comes again at an^

other time, when they arc fo turned into perfonalty, and takes

them away ; it is larciny : and fo it is, if the owner, or any one

clfe, has fevered them ". And now, by the ftatute 4 Geo. 11.

c. 32. to fleal, or fever with intent to ileal, any lead or iron

fixed to a houfe, or in any court or garden thereunto belonging,
is made felony, liable to tranfportation for feven years : and to

fteal underwood or heil^es, and the like, to rub orchards or gar-
dens of fruit growing tlierein, to Ileal or otherwife deflroy any

turnips or the roots of madder when growing, are by the fla-

tutes 43 Eliz. c. 7. 15 Car. II. c. 2. 23 Geo. II. c. 26. and

31 Geo. II. c. 35. punifl:iable criminally, by whipping, fmall

fines, imprifonmcnt, and fatisfa(5tion to the party wronged, ac-

cording to the nature of the offence. Moreover, the flealing by

night of any trees, or of any roots, Ihrubs, or plants to the value

of 5/, is by flatute 6 Geo. III. c. 36. made felony in the prin-

cipals, aiders, and abettors, and in the purchafers thereof know-

ing the fame to be flolen : and by ftatute 6 Geo. HI. c. 48. the

dealing of any timber trees therein fpecifted°, and of any root,

* Sec Vol.11, pa£'. I 5. "
0-k^ hcecli, ih..rru!i, waliitr, a/h, j-'m,

"
',

Inil. ici>. I Hill. P. C. 510. rcdar, hr, afp, lim.-, i\ v ai,.vrc, aiul :'ii. ••.

Vol. IV. Ff ihrub,
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(hrub, or plant, by day or night, is liable to pecuniary penalties
for the two firfi: offences, and for the third is conftituted a felony
liable to tranfportation for feven years. Stealing ore out of mines

is alfo no larciny, upon the fame principle of adherence to the

freehold
-,

with an exception only to mines of black lead, the

flealing of ore out of which is felony without benefit of clergy

by ftatute 25 Geo. U. c. 10. Upon nearly the fame principle the

flealing of writings relating to a real eftate is no felony, but a

trefpafs
^

: becaufe they concern the land, or
( according to our

technical language) favour of the realty, and are confidered as

part of it by the law ; fo that they defcend to the heir together
with the land which they concern**.

Bonds, bills, and notes, which concern mere chofes in a£lion,

were alfo at the common law held not to be fuch goods whereof

larciny might be committed
-, being of no intrinfic value

"",
and

not importing any property in the fojfejion of the pcrfon from

whom they arc taken. But by the ftatutc 2 Geo. IL c. 25. they
are now put upon the fame footing, with refpe<ft to larcinies, as

the money they were meant to fccure. And, by ftatute 7 Geo. III.

c. 50. if any officer or fervant of the pofl-office fliall fecrete,

embezzle, or deftroy any letter or pacquet, containing any bank

note or other valuable paper particularly fpecificd in the aO, or

fhall fleal the fame out of any letter or pacquet, he (hall be

guilty of felony without benefit of clergy. Or, if he fhall de-

ftroy any letter or pacquet with which he has received money
for the poftage, or fhall advance the rate of poftage on any let-

ter or pacquet fcnt by the poft, and fhall fecrete the money re-

ceived by fuch advancement, he fhall be guilty of fingle felony.

Larciny alfo could not at common law be committed of treafure-

trove, or wreck, till feifed by the king or him who hath the

franchife ; for till fuch feilure no one hath a determinate pro-

perty therein. But by flatute 26<jeo. II. c. 19. plundering, or

ilealing from, any fhip in diftrefs (whether wreck or no wreck)

» I HaL P. C. 510. Stra. 1137.
' 8 Rep. 33.

« See Vol.11, pag. 438.
is
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is felony without benefit of clergy : in like manner as, by the

civil law*, this inhumanity is alfo puniftied in the fame degree

as the mofb atrocious theft.

Larciny alfo cannot be committed of fuch animals, in which

there is no property either abfolute or qualified ; as of hearts that

are ferae naturae, and unreclaimed, fuch as deer, hares, and

conies, in a foreft, chafe, or warren ; filh in an open river or

pond ; or wild fowls at their natural liberty *. But if they are

reclaimed or confined, and may ferve for food, it is otherwife,

even at common law : for of deer fo inclofed in a park that they

may be taken at pleafure, filh in a trunk, and pheafants or par-

tridges in a mew, larciny may be committed ". And now, by
ftatute 9 Geo. I. c. 22. to kill or fteal any deer in a foreft, or

other place, enclofed ; to rob a warren ; or to fteal fifli from a

river or pond, being in this laft cafe armed and difguifed ; thefe

are felonies without benefit of clergy. And by ftatute 1 3 Car. II.

c. 10. to fteal deer in any foreft, though uninclofed, is a for-

feiture of 20 /. for the firft offence, and by ftatute 10 Geo. II.

c. 32. feven years tranfportation for the fecond offence : which

puniftiment is alfo infli<fled for the firft offence upon fuch as

come to hunt there armed with offenfive weapons. Alfo by
ftatute 5 Geo. III. c. 14. the penalty of tranfportation for feven

years is inflidted on perfons ftealing or taking fifh in any water

within a park, paddock, orchard, or yard j and on the receivers,

aiders, and abettors : and the like puniftiment, or whipping,
fine, or imprifonment, is provided for the taking or killing of

conies
"^
in open warrens. And a forfeiture of five pounds to the

owner of the fiftiery is made payable by perfons taking or de-

ftroying (
or attempting fo to do

) any fifh in any river or other

water within any inclofed ground being private property. Steal-

ing hawks, in difobedience to the rules prefcribed by the ftatute

yj Edw. III. C.I 9. is alfo felony". It is alfo faid^ that, if fwans

* Cvd. 6. 2.18. * Sec ftat. 22 & 23 Car. II. c. 25.
'

1 Hal. P. C. 51 1. Fuft. 366.
«

3 Inft. 98.
•

I Hawk. P. C. 94. 1 Hul. P. C.511.
r Dalt. Jurt. c. 156.
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be lawfully marked, it is felony to fteal them, though at large
in a public river ; and that it is likewife felony to fteal them,

though unmarked, if in any private river or pond : otherwife

it is only a trefpafs. But, of all valuable domeftic animals, as

horfes, and of all animals domitae naturae, which ferve for food,

as fwine, (heep, poultry, and the like, larciny may be com-
mitted

',
and alfo of the flefh of fuch as are ferae naturae^ when

killed *. As to thofe animals, which do not ferve for food, and

which therefore the law holds to have no intrinfic value, as dogs
of all forts, and other creatures kept for whim and pleafure,

though a man may have a bafe property therein, and maintain a

civil a<ftion for the lofs of them % yet they are not of fuch efti-

mation, as that the crime of ftealing them amounts to larciny**.

Notwithstanding however that no larciny can be com-

mitted, unlefs there be fome property in ths thing taken, and an

owAicr j yet, if the owner be unknown, provided there be a pro-

perty, it is larciny to fteal it; and an indictment will lie, for the

goods of a pcrfon unknown *^. In like manner as, among the

Romans, the lex Hojiilia de furtis provided, that a profecution
for theft might be carried on without the intervention of the

owner ^. This is the cafe of ftealing a ftirowd out of a grave ;

which is the property of thofe, whoever they were, that buried

the deceafed : but ftealing the corpfe itfelf, which has no owner,

(though a matter of great indecency) is no felony, unlefs fome

of the gravecloths be ftolen with it *. Very different from the

law of the Franks, which feems to have refpedled both as equal
offences ; when it directed that a perfon, who had dug a corpfe

out of the ground in order to ftrip it, fhould be banifhed from

fociety, and no one fuffered to relieve his wants, till the rela-

tions of the deceafed confented to his readmiffion ^

» iHal.P. C. 511.
* Gravin. /. 3. §. io6.

* See Vol. II. pag. 393.
' See Vol. II. pag. 429.

*
1 Hal. P, C. 512.

^
Montcfq. Sp. L. b. 30. ch. 19.

* Ibid,

Having
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Having thus conlidered the general nature of fimple lar-

ciny, I come next to treat of it's punifiment. Theft, by the

Jewifli law, was only puniflied with a pecuniary fine, and fatis-

fadion to the party injured^. And in the civil law, till fome

very late conftitutions, we never find the punilhment capital.

The laws of Draco at Athens puniihed it with death : but his

laws were faid to be, written in blood ; and Solon afterwards

changed the penalty to a pecuniary mulcft. And fo the Attic laws

in general continued "^

; except that once, in a time of dearths,

it was made capital to break into a garden, and fteal figs : but

this law, and the informers againfl the offence, grew fo odious,

that from them all malicious informers were filled fycophants ;

a name, which we have much perverted from it's original mean-

ing. From thefe examples, as well as the reafon of the thing,

many learned and fcrupulous men have queftioned the propriety,
if not lawfulnefs, of inflidting capital punifhment for fimple
theft*. And certainly the natural punifhment for injuries to

property feems to be the lofs of the offender's own property :

which ought to be univerfally the cafe, were all men's fortunes

equal. But as thofe, who have no property themfelves, are ge-

nerally the moft ready to attack the property of others, it has

been found neceffary inftead of a pecuniary to fubflitute a cor-

poral punifhment : yet how far this corporal punifhment ought
to extend, is what has occafioned the doubt. Sir Thomas More^,
and the marquis Bcccaria'', at

^
the diftance of more than two

centuries, have very fenfibly propofed that kind of corporal

E Exod. c.xxii. men
fiecun':.i furtuniy baud rncrie, tnulSlav.-t i

* Petit. LL. Attic. I. 7. ///. 5- ne futemus Dturrtt in no'-ja lege dcmciitiae qua
*

Ejl tnim ad 'vindicarida furta nimis atrox, pater imperat filiisy tnajorem indulftjje 7iolis in-

tuc tamen ad refraenanda fufficiens : quippe ne- vicem faeviendi Ucentiam. Haec ftint cur nor.

que furtum Jimpltx tarn ingens facinus (/?, ut licere ptitem : quam fcro Jit ahfurdum, atque

capite debeat pit£li ; nequt ulla poena ejl tantOy etiatn ptrniciojum reipui/licae, furem atque ho-

Ht ab latrociftiis cobibeat eos, qui nullatn aliam micidam ex aequo puniri, nemo
tjJ (opinor) qui

artem quaerendi viiiut habent^ {Mori Utepia. ne/ciat. (Ibid. ^g.J
tdit. 07^7^.1750. pag. 21.)

—
Denique, cum '

Vtop. pag.^i.

Ux Mofaica, quattquam inclemem tt afpera^ ta^
* ch. 22.

punifh-
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puniflimcnt, which approaches the nearell: to a pecuniary fatis-

fadion ; viz, a temporary imprilonment, with an obligation to

labour, firft for the party robbed, and afterwards for the pubhc,
in works of the moft flavifli kind : in order to oblige the of-

fender to repair, by his induftry and diligence, the depredations

he has committed upon private property and public order. But,

notwithftanding all the remonftrances of fpeculative politicians

and moralifls, the punifliment of theft flill continues, through-
out the grcateft part of Europe, to be capital : and PufFendorf ',

together with fir Matthew Hale "*, are of opinion that this muft

always be referred to the prudence of the legillature ; who are

to judge, fay they, when crimes are become fo enormous as to

require fuch fanguinary reftridtions ". Yet both thefe writers

agree, that fuch punifliment ihould be cautioufly inflidbed, and

never without the utmoft neceflity.

Our antient Saxon laws nominally punilhed theft with death,

if above the value of twelvepence : but the criminal was per-

mitted to redeem his life by a pecuniary ranfom ; as, among their

anccftors the Germans, by a ftatcd number of cattle**. But in

the ninth year of Henry the firfl, this power of redemption was

taken away, and all perfons guilty of larciny above the value of

twelvepence were dire<5ted to be hanged ; which law continues

in force to this day p. For though the inferior fpecies of theft,

or petit larciny, is only punifhed by whipping at common law**,

or by ftatute 4 Geo. I. c. 1 1. may be extended to tranfportation

for feven years, yet the puniihment of grand larciny, or the

ftealing above the value of twelvepence, (which fum was the

ftandard in the time of king Athelftan, eight hundred years ago)

is at common law regularly death. Which, confidering the great

intermediate alteration in the price or denomination of money,
is undoubtedly a very rigorous conftitution ; and made fir Henry

Spelman (above a century fince, when money was at twice it's

' L. of N. h. S. c. 3.
• Tac. tie mor. Germ. c. 12.

>
I Hal. P. L. 13. Pi Hal. P. C. 12. 3 Inll. 53.

• ^ce pag. 9.
1

3lnft. 218.

prcfent
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prcfent rate) complain, that while every thing cllc was rifen in

it's nominal value, and become dearer, the life of man had con-

tinually grown cheaper ^ It is true, that the mercy of juries

will often make them flrain a point, and bring in larciny to be

under the value of twelvepence, when it is really of much greater
value : but this is a kind of pious perjury, and docs not at all ex-

cufe our common law in this refpe<5t from the imputation of fe-

verity, but i^ither ftrongly confefles the charge. It is likewif«

true, that, by the merciful extenfions of the benefit of clergy

by our modern ftatute law, a perfon who commits a (imple lar-

ciny to the value of thirteen pence or thirteen hundred pounds,

though guilty of a capital offence, fhall be excufed the pains of

death : but this is only for the firft offence. And in many cafes of

fimple larciny the benefit of clergy is taken away by ftatute : as

from horfcflealing
*

; taking woollen cloth from off the tenters*,

or linen from the place of manufacture ''^ ftealing fheep or other

cattle fpecified in the adls
"

; thefts on navigable rivers above the

value of forty {hillings'^; plundering veffels in diftrefs, or that

have fuffered fhipwrcck*; ftealing letters fent by the
pofi:''; and

alfo ftealing deer, hares, and conies under the peculiar circum-

ftances mentioned in the Waltham black adl". Which additional

fcverity is owing to the great malice and mifchief of the theft

in fome of thefe inftances j and, in others, to the difficulties

men would otherwife lie under to prcferve thofe goods, which

are fo eafily carried off. Upon which lafi: principle the Roman
law puniflied more feverely than other thieves the ahigeiy or

ftcalcrs of cattle'; and the balnearii, or fuch as ftole the cloaths

of perfons who were wafhing in the public baths **

: both which

conftitittions fccm to be borrowed from the laws of Athens *^.

'
CJpf. i$o.

« Stat. 12 Ann. ft. 2. c. 18. 26GCO. IL
• Stat. I Edw.VL c. li. 2 fc $ Edw.VI. c. 19.

53. 31 Eliz. c. 12. y Stat. 7 Geo. III. c. 50.
' Stat. 22 Car. IL c. 5.

» Stat. 90*0. I. c. 22-

"8181.18 060.11.0.27-
*

f/". 47. /. 1 4.
" Stat. 14Geo.II. C.6. 15 Geo.lL f.34.

* /^/V. /. 17.
*'

Star. 24 Geo. II. c. 45.
' Polt. Aaticju. b, 1. c. 26.

And
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And Co too the antieiit Goths punilhed with unrelenting feverity

thefts of cattle, or of corn that was reaped ajid left in the field :

fuch kind of property (which no human induflry can fuHiciently

guard) being elleemed under the pecuHar curtody of heaven''.

And thus much for the offence oC Jimpie larciny.

Mixed, or compound larciny is fuch as has all the propertie;*

of the former, but is accompanied with one of, or both, the ag-

gravations of a taking from one's
houj'c ox perfon. Firil therefore

of larciny from the houfe, and then of larciny from the perfon.

I. Larciny from the
Jioufef though it feems (from the con-

fiderations mentioned in the preceding chapter '')
to have a

higher degree of guilt than limple larciny, ^ yet is not at all dif-

tinguilhed from the other at common law*^; unlefs where it is

accompanied with the circumilance of breaking the houfc by

night; and then we have feen that it falls under another de-

fcription, viz. that of burglary. But now by feveral ads of

parliament (the hiftory of which is very ingeniouily deduced by
a learned modern writer*, who hath iliewn them to have gra-

dually arifen from our improvements in trade and opulence) the

benefit of clergy is taken from larcinies committed in an houfe

in almofl every inflance^. The multiplicity of which adls are

apt to create fome confufion ; but upon comparing them dili-

gently we may colled:, that the benefit of clergy is denied upon
the following domeftic aggravations of larciny; viz, i. In all

larcinies above the value of twelveyencc, from a church, ©r

from a dwelling-houfe, or booth, any perfon being therein.

2. In all larcinies to the value of 5 s. committed by breaking
the dwelling-houfe, though no perfon be therein. 3. In all

larcinies to the value of 40 j. from a dwelling-houfe, or it's

outhoufes, without breaking in, and whether any perfon be

* Stiernh. Je jureCth. I. 3. c. ;.
*> Stat. 23Hen.VTlI. c. i. zsHen.Viri.

-Seepag.223. c. 3. I Edvv. VI. c. 12. 5 & 6 Edw. Vr.
'

I Hawk. P. C. 98. C.9. 39Eliz.c.i5. 3&4W.&M.C.9.
« Barr. 375, irV. 10 c*v 1 1 W, III. c. 23. izAnn.c.y.

therein
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therein or no. 4. In all larcinies to the value of 5 s. from any

fliop, warchoufe ', coachhoufe, or ftablc ; whether the fame be

broken open or not, and whether any perfon be therein or no.

In all thefe cafes, whether happening by day or by night, the

benefit of clergy is taken away from the offenders.

2. Larciny from the perfon is either by privately ftealing ;

or by open and violent aflault, which is ufually called robbery.

The offence oi privately flealing from a man's perfon, as by

picking his pocket or the like, without his knowlege, was de-

barred of the benefit of clergy, fo early as by the ftatute 8 Eliz.

c. 14. But then it mufl be fuch a larciny, as ftands in need of

the benefit of clergy, viz. of above the value of twelvepence j

elfe the ofl?ender fliall not have judgment of death. For the

ftatute creates no new offence; but only takes away the benefit of

clergy, which was a matter of grace, and leaves the thief to the

regular judgment of the antient law ''. This feverity (for a mofl

fevere law it certainly is) feems to be owing to the cafe with

which fuch offences are committed, and the difficulty of guard-

ing againfi: them : befides that this is an infringement of pro-

perty, in the manual occupation or corporal pofTeflion of the

owner, which was an offence even in a ftate of nature. And
therefore the faccularii, or cutpurfes, were more feverely punifli-

ed than common thieves by the Roman and Athenian laws'.

1» E N and violent larciny from the perfon^ or robbery y the

rapina of the civilians, is the felonious and forcible taking, from

the perfon of another, of goods or money to any value, by putting
him in fear™, i. There muft be a taking, otherwife it is no

robbery. A mere attempt to rob was indeed held to be felony,

fo late as Henry the fourth's time": but afterwards it was taken

to be only a mifdemefnor, and punifhable with fine and imprifcn-

' Sre Softer. 78, 79. Barr. 379.
"'

1 Hawk. V. C. 95.
"

1 Huvk, P. C.98.
"

I Hal. P. C. 531.
'

ff'-trl. 11.7. I'ott. AntUiu. 1. I. c. 26.

Vo L. IV. G g ment j
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mcnt ; till the ilatute 7 Geo. II. c. 21. which makes it a felony

traniportable for feven years. If the thief, having once taken a

purfc, returns it, fliJl it is a robbery ; and fo it is whether the

taking be
ftri<5lly from the perfon of another, or in his prefence

only ; as where a robber by menaces and violence puts a man in

fear, and drives away his fheep or his cattle before his face **.

2. It is immaterial of what value the thing taken is : a penny as

well as a pound, thus forcibly extorted, makes a robbery^. 3- Laft-

ly, the taking muft be by force, or a previous putting in fear ;

which makes the violation of the perfon more atrocious than

privately ftcaling. For, according to the maxim of the civil law%
«<
qui vi rapuity fur improbior effe videtur" This previous putting

in fear is the criterion that diftinguifties robbery from other lar»

cinies. For if one privately fleals lixpence from the perfon of

another, and afterwards keeps it by putting him in fear, this is

no robbery, for the fear is fubfequent
'

; neither is it capital,

as privately ftealing, being under the value of twelvepence. Yet

this putting in fear does not imply, that any great degree of ter*-

ror or
a-ffright in the party robbed is neceflary to conftitute 9

robbery : it is fufficient that fo much force, or threatening by
word or gefture, be ufed, as might create an apprehenlion of

danger, or oblige a man to part with his property without or

againft his confent *. Thus, if a man be knocked down without

previous warning, and flripped of his property while fenfelefs,

though flridtly he cannot be faid to be put in fear, yet this is

undoubtedly a robbery. Or, if a perfon with a fword drawn

begs an alms, and I give it him through miftruft and apprehen-
lion of violence, this is a felonious robbery *. So if, under a

pretence of fale, a man forcibly extorts money from another, nei-

ther lliall this fubterfuge avail him. But it is doubted", whether

the forcing a higler, or other chapman, to fell his wares, and

giving him the full value of them, amounts to fo heinous a

crime as robbery.

• iHal.P. C. 5.33.
» Fofl. 128.

' I Hawk. P. C. 97.
«

I Hawk. P. C. 96.
•>

Ff. 4. 2. 14. ^. 12.
• Uiii. 97.

'
I Hal. P. c. 534, This
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Thi s fpecics of larciny is debarred of the benefit of clergy

by iLitutc 23 Hen. VIII. c. i. and other fubfequent llatutcs ; not

indeed in general, but only when committed in or near the king's

liighway. A robbery therefore in a diftant field, or footpath,
was not punifhed with death "^

; but was open to the benefit of

clergy, till the ftatute 3 & 4W. & M. c. 9. which takes away

clergy from robbery wherefoever committed.

II. Malicious mifchieft or damage, is the next fpecics of

injury to private property, which the law conliders as a public
crime. This is fuch as is done, not animo Jurandi, or with an

intent of gaining by another's lofs 5 which is fome, though a

weak, excufe : but either out of a fpirit of wanton cruelty, or

black and diabolical revenge. In which it bears a near relation

to the crime of arfon ; for as that affeds the habitation, fo this

does the other property, of individuals. And therefore any da-

mage arifmg from this mifchicvous difpofition, though only a

trefpafs at common law, is now by a multitude of ftatutes made

penal in the higheft degree. Of thefe I fhall extra(5t the con-

tents in order of time.

And, firfl, by ftatute 22 Hen.VIII. c. 11. perverfely and

malicioufly to cut down or deflroy the powdike, in the fens of

Norfolk and Ely, is felony. By ftatute 43 Eliz. c. 13. (for pre-

venting rapine on the northern borders) to burn any barn or Hack

of corn or grain j or to prey, or make fpoil, of the perfons or

goods of the fubject upon deadly feud, in the four northern

counties of Northumberland, Wellmorland, Cumberland, and

Durham ; or to give or take any money or contribution, there

called blackmail, to fecure fuch goods from rapine ; is felony
without benefit of clergy. By flatute 22 & 23 Car. II. c. 7. to

burn any ricks or flacks of corn, hay, or grain, barns, houfes,

•buildings, or kilns ^ or malicioufly, unlawfully, and willingly to

kill any horfes, fheep, or other cattle, in the night time, is fe-

- iHal.P. C. 5,5.

G g 2 lony j
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lony i but the offender may make his eledlion to be tranfported
for feven years : and to maim or hurt fuch cattle is a trefpafs,

for which treble damages ftiall be recovered. By ftatute i Ann.
ft. 2. c. 9. captains and mariners belonging to fhips, and deftroy-

ing the fame, to the prejudice of the owners, (and by 4 Geo. I.

c. 12. to the prejudice of infurers alfo) are guilty of felony
without benefit of clergy. And by ftatute 12 Ann. c. 18. ma-

king any hole in a fhip in diftrefs, or ftealing her pumps, or

wilfully doing any thing tending to the immediate lofs of fuch

(hip, is felony without benefit of clergy. By ftatute 1 Geo. I,

c. 48. malicioufly to fet on fire any underwood, wood, or cop-

pice, is made fingle felony. By ftatute 6 Geo. I. c. 23. the wil-

ful and malicious tearing, cutting, fpoiling, burning, or defacing
of the garments or cloaths of any perfon pafling in the ftreets

or highways, is felony. This was occafioned by the infolencc

of certain weavers and others j who, upon the introduction of

fome Indian fafhions prejudicial to their own manufadlures, made
it their pra<flice to caft aqua fortis in the ftreets upon fuch as

wore them. By ftatute 9 Geo. I. c. 22. commonly called the

Waltham black act, occafioned by the devaftations committed in

Epping foreft, near Waltham in Eflex, by perfons in difguife or

with their faces blacked ; (who feem to have refembled the Ro-

berdfmen, or followers of Robert Hood, that in the reign of

Richard the firft committed great outrages on the borders of

England and Scotland *

;) by this black adt, I fay, which has in

part been mentioned under the fcveral heads of riots, mayhem,
and larciny, it is farther ena«£ted, that unlawfully and malicioufly

to fet fire to any houfe, barn, or outhoufe, or to any hovel, cock,

mow, or ftack of corn, ftraw, hay, or wood ; or to break down
the head of any fiflipond, whereby the fifli ftiall be loft

-y
or to

kill, maim, or wound any cattle
-,

or to cut down, or dcftroy,

any trees planted in an avenue, or growing in a garden, orchard,

or plantation, for ornament, ftielter, or profit; all thefe mali-

cious adts are felonies without benefit of clergy : and the hun-

dred ftiall be chargeable for the damages, unlcfs the offender be

*
3 Inft. 197.

con-
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convidted. In like manner by the Roman law to cut down trees,

and cfpecially vines, was puniftied in the fame degree as robbe-

ry '. By ftatutes 6 Geo. II. c. 37. and 10 Geo. II. c. 32. it is

alfo made felony without the benefit of clergy, malicioufly to

cut down any river or fea bank, whereby lands may be over-

flowed ; or to cut any hop-binds growing in a plantation of

hops, or wilfully and malicioufly to fet fire to any mine or delph
of coal. By ftatute 28 Geo. II. c. 19. to fet fire to any gofs,

furze, or fern, growing in any foreft or chafe, is fubjedt to a

fine of five pounds. And by ftatute 6 Geo. III. c. 36 & 48.

wilfully to fpoil or deftroy any timber or .other trees, roots,

fhrubs, or plants, is for the two firfl offences liable to pecuniary

penalties -,
and for the third if in the day time, and even for

the firft if at night, the offender (hall be guilty of felony, and

liable to tranfportation for feven years. And thefe are the

punifliments of malicious mifchief.

III. Forgery, or the crimen falfii is an offence, which

was puniflied by the civil law with deportation or banifhment,

and fometimes with death *. It may with us be defined (at com-
mon law) to be,

" the fraudulent making or alteration of a wri-
"

ting to the prejudice of another man's right :" for which the

offender may fuffer fine, imprifonment, and pillory. And alfo

by a variety of ftatutes, a more fevere puniftiment is inflidled on

the offender in many particular cafes, which are fo multiplied
of late as almoft to become general. I Ihall mention the prin-

cipal inftances.

By ftatute 5 Eliz. c. 14. to forge or make, or knowingly to

publifti or give in evidence, any forged deed, court roll, or will,

with intent to affed: the right of real property, either freehold

or copyhold, is puniftied by a forfeiture to the party grieved of

double cofts and damages ; by ftanding in the pillory, and having
both his ears cut off, and his noftrils flit, and feared ; by forfeiture

to the crown of the profits of his lands, and by perpetual impri-
y ^.47- 7- 2. *

Inji, 4. 18. 7.

fonment.
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fonment. For any forgery relating to a term of years, or an-

nuity, bond, obligation, acquittance, releafe, or clifcharge of

any debt or demand of any perfonal chattels, the fame forfeiture

is given to the party grieved ; and on the offender ib inflided the

pillory,
lofs of one of his ears, and half a year's imprifonment :

the fecond offence in both cafes being felony without benefit of

clergy.

Besides this general acfl, a multitude of others, fmce the

revolution, (when paper credit was firft eftablifhcd) have inflidted

capital punifhment on the forging or altering of bank bills or notes,

or other fecurities^j of bills of credit ifTued from the exchequer'';

of fouth fea bonds, &c '

; of lottery orders
^

; of army or navy
debentures

"^

j of Eaft India bonds ^; of writings under feal of

the London, or royal exchange, affurancc^j of a letter of attor-

ney or other power to receive or transfer flock or annuities, or

for the perfonating a proprietor thereof, to receive or transfer fuch

annuities, flock, or dividends*": to which may be added, though
not flric^ly

reducible to this head, the counterfeiting of mediter-

ranean pafTes,
under the hands of the lords of the admiralty, to

protect one from the piratical ftates of Barbary
'

; the forging or

imitating any ftamps to defraud the flamp office
^

; and the for^

ging any marriage regifter or licence
'

: all which are by diftind:

acfts of parliament made felonies without benefit of clergy. And

by flatute 31 Geo. II. c. 32. forging or counterfeiting any flamp
or mark to denote the flandard of gold and filver plate, and cer-

tain other offences of the like tendency, are made felony, but

not without benefit of clergy.

• Stat. 7&8 W.III.C.31. 8&9W.in.
« Stat. 5 Geo. I. c 14. pGeo. I.c.5.

c. 20. 11 Geo. I. c. 9. 12 Geo. I. c. 3^.
^ Stat. 12 Geo. I. c. 32.

15 Geo. II. c. 13.
« Stat. 6 Geo. I. c. 18.

» See the fevcral a6ls for ifloing them. ^'
Stat. 8 Geo. I. c. 22. 9Geo. I. c. 12.

' Stat. 9 Ann. c. 21. 6 Geo. I. c. 4. & ' Stat. 4 Geo. II. c. 18.

1 1. 12 Geo. 1. c. 32.
' See the feveral ftamp ads.

^ See the feveral afts for the lotterieis.
' Stat. 26 Geo. II. c. 33.

There
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Th ere are alfo two other general laws, with regard to for-

gery ; the one 2 Geo. II. c. 25- whereby the firft offence ia

forging or publifhing any forged deed, will, writing obligatory>
bill of exchange, promilfory note, indorfement or afTignment

thereof, or any acquittance or receipt for money or goods, with

intention to defraud any perfon, is made felony without benefit

of clergy. And by flatute 7 Geo. II. c. 22. it is equally penal to

forge or utter a counterfeit acceptance of a bill of exchange, or

the number of any accountable receipt for any note, bill, or any
other fecurity for money; or any warrant or order for the pay-
ment of money, or delivery of goods. So that, I believe, through
the number of thefe general and fpecial provifions, there is now

hardly a cafe pofiible to be conceived, wherein forgery, that

tends to defraud, whether in the name of a re^l or ii<aitigus

perfon "", is not made a capital crkn^.

Th e s e are the principal infringements of the rights of

property ; which were the laft fpecies Qf piFences againft indi-

viduals or private fubjeds, which the method of our diftribu-

tion has led us to confider. We have before examined the na-

ture of all offences againfl the public, or commonwealth j againfl

the king or fupreme magiflrate, the father and protector of that

community j againfl the univer/al law of all civilized nations ;

together with fome of the more atrocious offences, of publicly

pernicious confequence, againfl God and his holy religion. And
thefe feveral heads comprehend the whole circle of crimes and

mifdemefnors, with tlie punifhment annexed to each, that are

cognizable by the laws of England.
 Foft. 116, i^c.
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Chapter the eighteenth.

Of the means of PREVENTING offences.

WE arc now arrived at the fifth general branch or head,

under which I propofed to confider the fubjedl of this

book of our commentaries ; viz. the means of preventing the

commiflion of crimes and mifdemefnors. And really it is an

honour, and almoft a fingular one, to our Engliih laws, that

they furnifli a title of this fort : fmce preventive juftice is upon

every principle, of reafon, of humanity, and of found policy,

preferable
in all refpe<5ls

to punijhing juftice*; the execution of

which, though neceflary, and in it's confequenccs a fpecies of

mercy to the commonwealth, is always attended with many harfh

and difagreeable circumftances.

This preventive juftice confifts in obliging thofe perfons,
whom there is probable ground to fufpe(ft of future mifbehaviour,

to ftipulate With and to give full afTurance to the public, that

fuch offence as is apprehended fhall not happen 5 by finding

pledges or fecurities for keeping the peace, or for their good
behaviour. This requifition of fureties has been feveral times

mentioned before, as part of the penalty inflitfted upon fuch as

have been guilty of certain grofs mifdemefnors : but there alfo

it mufl be underftood rather as a caution againft the repetition

of the offence, than any immediate pain or puniflimcnt. And
• Bcccar. ch 41.

indeed,



Ch. i8. Wrongs. 249
indeed, if we confider all human punidiments in a large and

extended view, we fhall find them all rather calculated to pre-
vent future crimes, than to expiate the paft : fince, as was ob-

ferved in a former chapter ^ all punifhments inflicted by tempo-
ral laws may be clafTed under three heads ; fuch as tend to the

amendment of the offender himfelf, or to deprive him of any

power to do future mifchief, or to deter others by his example ;

all of which conduce to one and the fame end, of preventing
future crimes, whether that be eifeded by amendment, difabi-

lity, or example. But the caution, which we fpeak of at prc-

fent, is fuch as is intended merely for prevention, without any
crime actually committed by the party, but arifing only from a

probable fufpicion, that fome crime is intended or likely to hap-

pen ', and confequently it is not meant as any degree of punifh-
ment, unlefs perhaps for a man's imprudence in giving juft

ground of apprehenfion.

By the Saxon conftitution thefe fureties were always at hand,

by means of king Alfred's wife inftitution of decennaries or

frankpledges ; wherein, as has more than once been obferved %
the whole neighbourhood or tithing of freemen were mutually

pledges for each others good behaviour. But, this great and ge-
neral fecurity being now fallen into difufe and negleifted, there

hath fucceeded to it the method of making fufpeded perfons
find particular and fpecial fecurities for their future condudl : of

which we find mention in the laws of king Edward the con-

fcffor "^j
" tradat

fidejujfores
de pace et kgalitate tuenda" Let us

therefore confider, firft, what this fecurity is ; next, who may
take or demand it

-, and, laftly, how it may be difcharged.

I. Tii I s fecurity confifts in being bound, with one or more

fureties, in a recognizance or obligation to the king, entered on

record, and taken in fome court or by fome judicial officer ;

whereby the parties acknowlege themfelves to be indebted to the

crown in the fum required; (for inftance 100/.) with condition

'' Sec pag. II. « Sec Vul. 1. pag,. 113.
*

cap. 18.

Vol. IV. Hh to
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to be void and of none efFed;, if the party fhall appear in court

on fuch a day, and in the mean time fhall keep the peace : either

generally, towards the king, and all his liege people ; or parti-

cularly alfo, with regard to the perfon who craves the fecurity.

Or, if it be for the good behaviour, then on condition that he

fhall demean and behave himfelf well, (or be of good behaviour)
either generally or fpecially, for the time therein limited, as for

one or more years, or for life. This recognizance, if taken by
a juftice of the peace, muft be certified to the next feflions, in

purfuance of the flatute 3 Hen.VII. c. i. and if the condition of

fuch recognizance be broken, by any breach of the peace in the

one cafe, or any raiibchaviour in the other, the recognizance
becomes forfeited or abfolute ; and, being ejireated or extra<Sted

(taken out from among the other records) and fent up to the

exchequer, the party and his furctics, having now become the

king's abfolute debtors, are fued for the feveral fums in which

they are refpedtively bound.

2. Any juftices of the peace, by virtue of their commiflion*

or thnfr who are ex officio confervators of the peace, as was men-

tioned in a former volume % may denund fuch fecurity according

to their own difcretion : or it may be granted at the requeft of

any fubjed, upon due caufe fbewn, provided fuch demandant be

under the king's proteftion ; for which reafon it hath been for-

merly doubted, whether Jews, Pagans, or perfons convi(5ted of

a praemunire, were intitled thereto ^ Or, if the juftice is averfe

to adt, it may be granted by a mandatory writ, called a fuppli-

cayitf ifluing out of the court of king's bench or chancery ;

which will compel the juftice to a(ft, as a minLfterial and not as

a judicial officer: and he muft make a return to fuch writ,

fpecifying his compliance, under his hand and feaP. But this

writ is feldom ufed ; for, when application is made to the fupe-

rior courts, they ufually take the recognizances there, under the

dired:ions of the ftatute 2\ Jac. I. c. 8. And indeed a peer or

« See Vol. I. pag. 350. I F. N. B. 80. 2 P. W"»». 202.
'

I Hawk.P. C. 126.

pcerefs
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pccrcfs cannot be bound over in any other place, than the courts

of king's bench or chancery : though a juftice of the peace has

a power to require fureties of any other perfon, being compos
mentis and under the degree of nobility, whether he be a fellow

juftice or other magiftrate, or whether he be merely a private
man ^. Wives may demand it againft their hufbands ; or huf-

bands, if necefTary, againft their wives j. But feme-coverts,

and infants under age, ought to find fecurity by their friend*

only, and not to be bound themfelvcs : for they are incapable
of engaging themfclves to anfwer any debt ; which, as we ob-

ferved, is the nature of thefe recognizances or acknowlcgemcnts.

3. A RECOGNizAKCE may be difchargcd, either by the de-^

mife of the king, to whom the recognizance is made ; or by the

death of the principal party bound thereby, if not before for-

feited ; or by order of the court to which fuch recognizance \&

certified by the juftices (as the quarter fciBons, aftifes, or king's

bench) if they fee fufficient caufe : or if he at whofe requeft it

was granted, if granted upon a private account, will releafc it,

or does not make his appearance to pray that it may be con-

tinued *.

Th u s far what has been faid is applicable to both fpecies of

recognizances, for the peace, and for the good behaviour ; de

pace, et legalitate, tuenda, as exprclTed in the taws of king Ed-
ward. But as thefe two fpecics of fecurities are in fome refpeds
different, efpecially as to the caufe of granting, or the means of

forfeiting them ; I (hall now confider them feparately ; and firft,

ftiall ftiew for what caufe fuch a recognizance, with fureties for

the peace, is grantable; and then, how it may be forfeited.

I. Any juftice of the peace may, ex
officio,

bind all thofc

to keep the peace, who in his prefence make any affray ; or

threaten to kill or beat another ; or contend together with hot

*
I Hawk. p. C. 127.

«
1 Hawk. P. C. 1«9-

j 2 Stra. 1207.

H h 2 and
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and angry words ; or go about with unufual weapons or atten-

dance, to the terror of the people j and all fuch as he knows to

be comnKDn barretors ; and fuch as are brought before him by
the conftable for a breach of the peace in his prefence ; and all

fuch perfons, as, having been before bound to the peace, have

broken it and forfeited their recognizances^. Alfo, wherever any

private man hath juft caufe to fear, that another will burn his

houfe, or do him a corporal injury, by killing, imprifoning, or

beating him ; or that he will procure others fo to do ',
he may

demand furcty of the peace againft fuch perfon : and every jufticc

of the peace is bound to grant it, if he who demands it will

make oath, that he is a(flually under fear of death or bodily harm;
and will fhew that he has juft caufe to be fo, by reafon of the

other's menaces, attempts, or having lain in wait for him ; and

will alfo farther fwear, that he does not require fuch furety out

of malice or for mere vexation '. This is called /wearing the

peace againft another : and, if the party does not find fuch furc-

ties, as the juftice in his difcretion (hall require, he may imme-

diately be committed till he does ".

2. Such recognizance for keeping the peace, when given,

may be forfeited by any adual violence, or even an aflault, or

menace, to the perfon of him who demanded it, if it be a fpe-

cial recognizance : or, if the recognizance be general, by any
unlawful acftion whatfoever, that either is 6r tends to a breach

of the peace ; or, more particularly, by any one of the many

fpecies of offences which were mentioned as crimes againft the

public peace in the eleventh chapter of this book ; or, by any

private violence committed againft any of his majefty's fubjeds.

But a bare trefpafs upon the lands or goods of another, which is

a ground for a civil adlion, unlcfs accompanied with a wilful

breach of the peace , is no forfeiture of the recognizance '.

Neither arc mere reproachful words, as calling a man knave or

liar, any breach of the peace, fo as to forfeit one's recognizance

»
I H*wk. P. C. ia6. • hid, lit.

'
Uid,\xj,

» Ibid. 131.

(being
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(being looked upon to be merely the effect of heat and paflion)

unlcfs they amount to a challenge to fight *.

Th E other fpecies of recognizance, with fureties, is for the

gooJ abearance, or gooJ behaviour. This includes fccurity for

the peace, and fomewhat more : we will therefore examine it

in the fame manner as the other.

I. First then, the juftices arc empowered by the ftatutc

34Edw. III. c. I. to bind over to the good behaviour towards

the king and his people, all them t/iat be not of good fame ^

wherever they be found ; to the intent that the people be not

troubled nor endamaged, nor the peace diminifhed, nor mer-

chants and others, pafling by the highways of the realm, be

diflurbed nor put in the peril which may happen by fuch of-

fenders. Under the general words of this expreffion, that be not

of good fame, it is holden that a man may be bound to his good
behaviour for caufes of fcandal, contra bonos mores, as well as

contra pacem ; as, for haunting bawdy houfes with women of bad

fame; or for keeping fuch women in his own houfe; or for words

tending to fcandalize the government, or in abufe of the officers

of juftice, efpecially in the execution of their office. Thus alfo

a juftice may bind over all night-walkers ; eaves-droppers ;

fuch as keep fufpicious company, or are reported to be pilferers

or robbers ; fuch as llecp in the day, and wake on thi night ;

common drunkards ; whoremafters ; the putative fathers of baf-

tards ; cheats ; idle vagabonds ; and other perfons, whofe mif-

behaviour may rcafonably bring them within the general words

of the ftatute, as perfons not of good fame : an expreffion, it

muft be owned, of fo great a latitude, as leaves much to be de-

termined by the difcretion of the magiftrate himfelf. But, if he

commits a man for want of fureties, he muft exprefs the caufc

thereof with convenient certainty ; and take care that fuch caufe

be a good one ^.

• I H»wk. P. C. 1 3Q»
» liiJ- 1 31.

2. A RE«
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2. A RECOGNIZANCE for thc good behaviour may be for-

feited by all the fame means, as one for the fecurity of the peace

may be ; and alfo by fome others. As, by going armed with

unufual attendance, to the terror of the people; by fpeaking words

tending to fedition ; or, by committing any of thofe adts of mif-

behaviour, which the recognizance was intended to prevent.
But not by barely giving frefh caufe of fufpicion of that which

perhaps may never adtually happen ^: for, though it is juft to

compel fufpe(5ted perfons to give fecurity to the public againft

mifbchaviour that is apprehended ; yet it would be hard, upon
fuch fufpicion, without the proof of any actual crime, to punifh
them by a forfeiture of their recognizance.

1 iHawk. P. C. 155.
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Chapter the nineteenth.

Of courts of a CRIMINAL JURISDICTION.

THE fixth, and laft, objedt of our enquiries will be the

method of
injiidiing thofe puniJJjments, which the law has

annexed to particular offences
-,

and which I have conftantly

fubjoined to the defcription of the crime itfelf. In the difcuflion

of which I fhall purfue much the fame general method, that I

followed in the preceding book, with regard to the redrefs of

civil injuries ; by, firft, pointing out the feveral courts of cri^

minal jurifdid:ion, wherein offenders may be profccuted'to pu-
nifhment j and by, fecondly, deducing down in their natural

order, and explaining, the feveral proceedings therein.

First then, in reckoning up the feveral courts of criminal

jurifdidiion, I (hall, as in the former cafe, begin with an account

of fuch, as arc of a public and general jurifdidtion throughout
the whole realm j and, afterwards, proceed to fuch, as are only
of a private and Jpecial jurifdi<5tion, and confined to fome par-
ticular parts of the kingdom.

I. In our enquiries into the criminal courts o^ public and

general jurifdi(5tion, I muft in one refpedt purfue a different or-

der from that in which I confidered the civil tribunals. For

there, as the feveral courts had a gradual fubordination to each

other.
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other, the fuperlor correcting and reforming the errors of the

inferior, I thought it beft to begin with the lovveft, and fo af-

cend gradually to the courts of appeal, or thofe of the moft ex-

tenfivc powers. But as it is contrary to the genius and fpirit of

the law of England, to fuffer any man to be tried twice for the

fame offence in a criminal way, efpecially if acquitted upon the

firft trial ; therefore thefe criminal courts may be fiid to be all

independent of each other: at leaft fo far, as that the fentence

of the loweft of them can never be controlled or reverfed by
the higheft jurifdidlion in the kingdom, unlefs for error in mat-

ter of law, apparent upon the face of the record
', though fome-

times caufes may be removed from one to the other before trial.

And therefore as, in thefe courts of criminal cognizance, there

is not the fame chain and dependence as in the others, I fhall

rank them according to their dignity, and begin with the higheft

of allj viz.

I. The high court oiparliament -, which is the fupreme court

in the kingdom, not only for the making, but alfo for the execu-

tion, of laws; by the trial of great and enormous offenders,

whether lords or commoners, in the method of parliamentary

impeachment. As for ads of parliament to attaint particular

perfons of treafon or felony, or to inflid: pains and penalties,

beyond or contrary to the common law, to ferve a fpecial pur-

pofe, I fpeak not of them j being to all intents and purpofes
new laws, made pro re nata, and by no means an execution of

fuch as are already in being. But an impeachment before the

lords by the commons of Great Britain, in parliament, is a pro-
fecution of the already known and effabli(hed law, and has been

frequently put in pradlice ; being a prefentment to the moft high
and fupreme court of criminal jurifdid:ion by the moft folemn

grand inqueft of the whole kingdom '. A commoner cannot

however be impeached before the lords for any capital offence,

«
I Hal. P. C. *iso.

but
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but only for high mifdemefnors •*

: a peer may be impeached
for any crime. And they ufually (in cafe of an impeachment
of a peer for treafon) addrefs the crown to appoint a lord high
fteward, for the greater dignity and regularity of their pro-

ceedings ; which high fteward was formerly ele<5ted by the peers

themfelves, though he was generally commiflioned by the king'^j

but it hath of late years been ftrenuoufly maintained '*, that the

appointment of an high fteward in fuch cafes is not indifpen-

iably necelTary, but that the houfe may proceed without one.

The articles of impeachment are a kind of bills of indidiment,

found by the houfe of commons, and afterwards tried by the

lords ; who are in cafes of mifdemefnors confidered not only as

their own peers, but as the peers of the whole nation. This is

a cuftom derived to us from the conftitution of the antient Ger-

mans ; who in their great councils fometimes tried capital accu-

fatons relating to the public :
** /icef apud concilium accufare quo^

que, H difcrimen capitis intendere^." And it has a peculiar pro-

priety in the Englifh conflitution ; which has much improved

upon the antient model imported hither from the continent.

^ When, in 4 Edw. III. the king dc

manded the earls, barons, and peers, to give

judgment againft Simon de Hereford, who

had been a notorious accomplice in the trea-

fons of Roger earl of Mortimer, they came

before the king in parliament, and faid all

with one voice, that the faid Simon was not

their peer ; and therefore they were not

bound to judge him as a peer of the land.

And when afterwards, in the fame parlia-

ment, they were prevailed upon, iu refpefl

of the notoriety and heinoufnefs of his

crimes, to receive the charge and to give

judgment againlt him, the following proteft

and provifo was entered on the parliament-

roll.
" And it is afTcnted and accorded by

«' our lord the king, and all the great men,
'

ill full parliament, that albeit the peers,
" as judges of the parliament, have taken
*'
upon them in the prefencc of our lord the

Vol. IV.

**
king to make and render the faid judg-

" ment ; yet the peers who now are, or
**

fliall be in time to come, be not bound or
**
charged to render judgment upon others

" than peers ; nor that the peers of the land
" have power to do this, but thereof ought
" ever to be difcharged and acquitted : and
" that the aforcfaid judgment now rendered
* be not drawn to example or confequence
" in time to come, whereby the faid peers
<* may be charged hereafter to judge others

" than their peers, contrar)' to the laws of

" the land, if the like cafe happen, which
" God forbid." ( Rot. Pari. 4 Edw. Ill,

N. 2 iff 6. 2 Brad. Hill. 190. Scldcn. ju-

dic. in pari. ch. 1.)

' iHal.P. C. 350.
"* Lords Journ. 12 May 1679. Com.

Journ. 15 May 1679. Foft. 142, i5fe.

* Tacit, de ry.i . Crtffi. IZ.

li For,
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For, though in general the union of the legiOatlve and judicial

powers ought to be moil carefully avoided ^ yet it may hap-

pen that a fubjed:, intrufted with the adminiftration of public

affairs, may infringe the rights of the people, and be guilty

of fuch crimes, as the ordinary magiftrate either dares not or

cannot punifh. Of thefe the reprefentatives of the people,

or houfe of commons, cannot properly ju^ge -,
becaufe their con-

ftituents are the parties injured : and can therefore only impeach.

But before what court fhall this impeachment be tried ? Not be-

fore the ordinary tribunals, which would naturally be fwayed by
the authority of fo powerful an accufer. Reafon therefore will

fuggeft, that this branch of the legiflature, which reprefents

the people, mufl bring it's charge before the other branch,

which confifts of the nobility, who have neither the fame in-

terefts, nor the fame pafTions as popular alTemblies ^. This is a

vaft fuperiority, which the conftitution of this ifland enjoys,

over thofe of the Grecian or Roman republics ; where the people
were at the fame time both judges and accufers. It is proper
that the nobility (hould judge, to infure juftice to the accufedj

as it is proper that the people fhould accufe, to infure juftice

to the commonwealth. And therefore, among other extraor-

dinary circumftances attending the authority of this court,

there is one of a very fingular nature, which was infifted on

by the houfe of commons in the cafe of the earl of Danby in

the reign of Charles II
^

-,
and is now enaded by ftatute 12 &

13 W. III. c. 2. that no pardon under the great feal fhall be

pleadable to an impeachment by the commons of Great Britain

in parliament ^

2. The court of the lord high Jieward of Great Britain
•"

is

a court inftituted for the trial of peers, indided for treafon or

felony, or for mifprifion of either '. The office of this great

magiftrate is very antient ; and was formerly hereditary, or at

* Sec Vol. I. pag. 269.
I See chap. ji.

«
Montefq. Sp. L.xi. 6. ^

4 Inft. 58. 2 Hawk. P. C. J. 42*'
^ Com. Journ. 5 May 1679.

^
» Bulftr. 198.

leaft
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leaft held for life, or dttm bene fe gcjj'crit

: but now it is ufually,

and hath been for many centuries paft", granted pro hac vice

only; and it hath been the conftant pradice (and therefore

feenis now to have become neceffary) to grant it to a lord of

parliament, elfe he is incapable to try fuch delinquent peer ".

When fuch an indi(flment is therefore found by a grand jury of

freeholders in the king's bench, or at the affifes before the juf-
tices of oyer and termmert it is to be removed by a writ of cer-

tiorari into the court of the lord high fteward, which only has

power to determine it. A peer may plead a pardon before the

court of king's bench, and the judges have power to allow it;

in order to prevent the trouble of appointing an high fteward,

merely for the purpofe of receiving fuch plea. But he may not

plead, in that inferior court, any other plea ; as guiltyf or not

guilty i of the indi(5tment; but only in this court: becaufe, in

confequence of fuch plea, it is poffible that judgment of death

might be awarded
againfi: him. The king therefore, in cafe a

peer be indidted of treafon, felony, or mifprifion, creates a lord

high jfteward pro hac vice by commilTion under the great feal ;

which recites the indidlment fo found, and gives his grace

power to receive and try it fecundum legem et confuctudinem An-

gliae. Then, when the indidtment is regularly removed, by
writ of certiorari, commanding the inferior court to certify it up
to him, the lord high fteward directs a precept to a ferjeant at

arms, to fummon the lords to attend and try thr IndicVcd peer.

This precept wn«; formerly ilTued to Uimmon only eighteen or

twenty, feledted from the body of the peers : then the number
came to be indefinite ; and the cuftom was, for the lord high
fteward to fummon as many as he thought proper, (but of late

years not lefs than twenty three") and that thofc lords only
fhould fit upon the trial : which threw a monftrous weight of

""
Pryn. on 4 Tnft. 46. iJ/jt fnire un prcrept

——-—
^t<r f.-j'r.-

: :t'r xx
 
^««</ /Y* Itigncur dc parlcinent y^rr/j ieigncurs.s-Y a-:'//;', tirV. (Vca;b. i^Ht',./'IJ/i

errein de treafon ou fehry, k rey par fi^ Itttrc; 11.) Sfc Slaun;' P. C. \^z. 3 Jr.ll. 28.

patents /era un ^rat:d et fnge feigiieur d\jh, 4 Init. 59. 2 Hau k. P. C. 5. Barr. 234.

U graiiJ Jenfj'J.al S Angle!ent : qui
*

Kelyng.-. 56,

I i 2 power



26o Public Book IV.

power into the hands of the crown, and this it's great officer,

of fele<5ting only fuch peers as the then predominant party

fhould mofl approve of. And accordingly, when the earl of

Clarendon fell into difgrace with Charles II, there was a defign

formed to prorogue the parliament, in order to try him by a

felcdt number of peers ; it being doubted whether the whole

houfe could be induced to fall in with the views of the court p.

But now, by flatute 7 W. III. c. 3. upon all trials of peers for-

treafon or mifprifion, all the peers who have a right to fit and

vote in parliament fhall be fummoned, at leaft twenty days before

fuch trial, to appear and vote therein ; and every lord appearing
fliall vote in the trial of fuch peer, firft taking the oaths of al-

legiance and fuprcmacy, and fubfcribing the declaration againil

popery.

During the feflion of parliament the trial of an indicted peer
is not properly in the court of the lord high fleward, but before

the court laft-mentioned, of our lord the king in parliament ^.

It is true, a lord high fleward is always appointed in that cafe, to

regulate and add weight to the proceedings ; but he is rather in

the nature of a fpeaker pro tempore, or chairman of the court,

than the judge of it ; for the colledive body of the peers are

therein the judges both of law and fad:, and the high fteward

has a vote with the reft, in right of his peerage. But in the

court of the lord high fteward, which is held in the recefs of

parliament, he is the fole judge in matters of law, as the lords

triors are in matters of fa(^ ; and as they may not interfere with

him in regulating the proceedings of the court, fo he has no

right to intermix with them in giving any vote upon the trial'.

Therefore, upon the cohvicSlion and attainder of a peer for mur-
der in full parliament, it hath been holden by the judges *, that

in cafe the day appointed in the judgment for execution ftiould

lapfe before execution done, a new time of execution may be

appointed by either the high court of parliament, during it's

» Carle's lift of Ormonde. Vol. 2. ' State Trials, Vol. IV. 214. 232, 3.
« Foil. 141.

» Foft. 139.

fitting.
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fitting, though no high flcward be exifting ; or, in the recefs

of parliament, by the court of king's bench, the record being
removed into that court.

I T has been a point of fome controverfy, whether the biihopi
have now a right to fit in the court of the lord high fleward, to try

indictments of trcafon and mifprilion. Some incline to imagine
them included under the general words ofthe ftatute ofking Wil-

liam,
** all peers, who have a right to fit and vote in parliament:**

but the expreflion had been much clearer, if it had been,
** all

•*
lordsy' and not,

**
^^iX peers ;" for though bifliops, on account of

the baronies annexed to their biftiopricks, are clearly lords of par-
liament, yet, their blood not being ennobled, they are not univer-

(aJly allowed to be peers with the temporal nobility : and perhaps
this word might be inferted purpofely with a view to exclude

them. However, there is no inftanc6 of their fitting on trials

for capital offences, even upon impeachments or indidments in

full parliament, much lefs in the court we are now treating of;

for indeed they ufually voluntarily withdraw, but enter a pro-
tcfl declaring their right to flay. It is certain that, in the ele-

venth chapter of the conftitutions of Clarendon, made in par-
liament 1 1 Hen. II. they are expreflly excluded from fitting

and voting in trials of life or limb :
**

epifcopiy Jicut caeteri baro^
'*

nes, debent interejfe judiciis cum baronibus, quoujque perveniatur
•* ad diminutionem membrorum, vel ad mortem .*" and Becket's

quarrel with the king hereupon was not on account of the ex-

ception, (which was agreeable to the canon law) but of thege-^

neral rule, that compelled the bifhops to attend at all. And the

determination of the houfe of lords in the earl of Danby's cafe*,

which hath ever fince been adhered to, is confonant to thefe

conflitutions ;
** that the lords fpiritual have a right to flay anj.

*'
fit in court in capital cafe&, till the court proceeds to the vote

** of guilty, or not guilty." It mufl be noted, that this refolu-r

tion extends only to trials infull parliament : for to the court of

the lord high fleward (in which no vote can be given, butmere-
* Lords Journ. 15 May 1679.
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]y that of guilty or not guilty) no bifliop, as fuch, ever was or

could be funimoned ; and though the ftatute of king William

regulates the proceedings in that court, as well as in the court

of parliament, yet it never intended t(j new-model or alter it's

conftitution j and confequently does not give the lords fpiritual

any right in cafes of blood which they had not before ". And
what makes their exclufion more reafonable, is, that they have

no right to be tried themfelves in the court of the lord high
fteward '% and therefore furely ought not to be judges there.

For the privilege of being thus tried depends upon nobility of

blood, rather than a feat in the houfe ; as appears from the

trials of popifli lords, of lords under age, and (fmce the union)
of the Scots nobility, though not in the number of the fixtecn ;

and from the trials of females, fuch as the queen confort or

dowager, and of all peerefTes by birth
-,

and peerefles by mar-

riage alfo, unlefs they have, when dowagers, difparaged them-

felves by taking a commoner to their fecond hufband.

3. T H E court o£ king*s bench'^y concerning the nature of

which we partly enquired in the preceding book ^, WaS (we may
remember) divided into a crown fide, and a plea fide. And on

the crown fide, or crown office, it takes cognizance of all cri-

minal caufes, from high treafon down to the moft trivial mifde-

mefnor or breach of the peace. Into this court alfo indidlments

from all inferior courts may be removed by writ of certiorari^ and

tried either at bar, or at nifi priusy by a jury of the county out

of which the indid:ment is brought. The judges of this court

are the fupreme coroners of the kingdom. And the court itfelf

IS the principal court of criminal jurifdidtion (though the two

former are of greater dignity) known to the laws of England.
For which reafon by the coming of the court of king's bench

into any county, (as it was removed to Oxford on account of

the fickncfs in 1665) all former commiffions of oyer and /^r-

''Foft.148. '«4lnft.70. iHal. P.C.2. aHawk.
* Bro. Abr, t. Trial, 142. P. C. 6.

y Sec Vol. III. p«g. 41.

miner.
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f7uner, and general gaol delivery, are at once abforbcd and deter-

mined ipfo Ja5io : in the fannc manner as by the old Gothic and

Saxon conftitutions, **jure vetujlo oUinuitf quievijfe omnia inferiora

**judicia, dicente jus reg€ '."

Into this court of king's bench hath reverted all that

was good and falutary of the jurifdi<5lion of the court oi fiar^
chamber y camera Jlellata

*
; which was a court of very antient

original ^ but new-modelled by ftatutes 3 Hen.VII. c. i. and

21 Hen.VIII. c. 20. confifting of divers lords fpiritual and tem-

poral, being privy counfellors, together with two judges of the

courts of common law, without the intervention of any jury.
Their jurifdi<ftion extended legally over riots, perjury, mifbe-

* Stiernhook. l.i.c.z.

 This is faid
(
Lamb. Anh. 1 54. )

to

have been fo called, either from the Saxon

word jreopan, to Jieer or govern ; or from

it's punifhing th% crimen JlelUonatus, or co-

fenage ; or bccaufe the room wherein it fate,

the old council chamber of the palace of

Weilminftcr, (Lamb. 148.) was full of v^in-

dows J or (to which fir Edward Coke,

4lnft. 66. accedes) bccaufe haply the roof

thereof was at the firtt garniAcd with gilded

ftars. As all thefe arc merely conjedures,

(for no ftars arc faid to have remained in the

roof fo late as the reign of queen Elizabeth)

I (hall venture to propofe another conjec-

tural etymology, as plaafible perhaps as

any of them. It is well known that, be-

fore the bani/hmcnt of the Jews under

Edward I, their contrafts and obligations

were denominated in our antient records

ftarra or Jlarrs^ from a corruption of the

Hebrew word, Jbetary a covenant. (Tovcy's

Angl. judaic. 32. Selden. tit. of hon. ii. 34.

Uxor Ebraic. i. 14.) Thefe ftarrs, by an or-

dinance of Richard the firft, preferved by

Hovedcn, were commanded to be enrolled

and depofited in chcfts under three keys in

certain places ; one, and the moil confider-

able, of which was in the king's exchequer
at Weftminlier : and no ftarr was allowed

to be valid, unlefs it were found in fome of

the faid repofitaries. (
Madox hift. cxch.

c. vii. ^. 4, 5, 6.) The room at the exche-

quer, Avhcre the chefts containing thefe

ftarrs were kept, was probably called the

Jlarr-chambcr ; and, when the Jews were

expelled the kingdom, was applied to

the ufe of the king's council, when fifting

in their judicial capacity. To confirm this ;

the firft time the ftar-chamber is mentioned

in any record, (Rot. clnuj. 41 Edzv. 111.

m. 1 1.) it is faid to have been fituated near

the receipt of the exchequer : that the

king's council, his chancellor, treafurer,

juftices, and other fagcs, were affemblcdf^

la chaumbre des eJleiUes pres la refceipt el Wejl-

minjler. For in procefs of time, when the

meaning of the Jewifli Jlar'^s was forgotten,

the ^oxii ftar-chamber \sz% naturally render-

ed in law-french, la chaurr.bre des efteillex^

and in law-latin, camera ftellatn \ which

continued to be the ftile in latin till the diC-

folution of that court.

^ Lamb. Arcb. 156,

haviour
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haviour of flicriffs, and other notorious mifdemefnors, contrary
to the laws of the land. Yet this was afterwards (as lord Cla-

rendon informs us') ftretched ** to the afferting of all procla-
•*
mations, and orders of flate ; to the vindicating of illegal

** commifTions, and grants of monopolies -, holding for honour-
** able that which pleafed, and for juft that which profited,
** and becoming both a court of law to determine civil rights,
** and a court of revenue to enrich the treafury : the council
" table by proclamations enjoining to the people that which
** was not enjoined by the laws, and prohibiting that which
•* was not prohibited ; and the flar-chamber, which confifted
«* of the fame perfons in different rooms, cenfuring the breach
** and difobediencc to thofe proclamations by very great fines,
<*

imprifonments, and corporal feverities : fo that any difrefpedt
<* to any a<fts of ftatc, or to the perfons of flatefmen, was in
** no time more penal, and the foundations of right never more
«* in danger to be deftroyed.'* For which reafons, it was finally

abolifhed by ilatute 16 Car. I. c. 10. to the general joy of the

whole nation **.

4. The court of chivalry', of which we alfo formerly fpoke^
as a military court, or court of honour, when held before the

earl marfhal only, is alfo a criminal court, when held before

the lord high conflable of England jointly with the earl mar-

fhal. And then it has jurifdidtion over pleas of life and mem-
ber, arifing in matters of arms and deeds of war, as well out

of the realm as within it. But the criminal, as well as civil

« Hift. of Rcb. book i & 3. hath one, for the firrt three years of king
^ The juft odium, into which this tribu- Charles : and there is in the Britifh Mufeum

nal had fallen before it's diffolution, has (Harl. MSS. Vol. I. n**. 1226.) a very full,

been the occafion that few memorials have methodical, and accurate account of the

reached us of it's nature, jurifdiftion, and conftitution and courfe of this court, comr

praftice; except fuch as, on account of their piled by William Hudfon of Gray's Inn,

esnotmous opprcffion, are recorded in the an eminent praftitioncr therein,

hiftories of the times. There are however *
4lnft. 123. 2 Hawk. P. C 9.

to be met with fome reports of it's proceed-
' See Vol. III. pag. 68.

iags in manufcript j of which the author

part
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part of it's authority, is fallen into entire difuic : there having
been no permanent high conftable of England (but only pro hac

. lice at coronations and the like) fince the atttainder and execution

of Stafford duke of Buckingham in the thirteenth year of Hen-

ry VIII ; the authority and charge, both in war and peace, be-

ing deemed too ample for a fubjedl : fo ample, that when the

chief juflice Fineux was afked by king Henry the eighth, how
far they extended, he declined anfwering; and faid, the decifion

of that qucftion belonged to the law of arms, and not to the

law of England ^.

5. The high court of admiralty'^, held before the lord high
admiral of England, or his deputy, ftiled the judge of the ad-

miralty, is not only a court of civil, but alfo of criminal, jurif-

di(flion. This court hath cognizance of all crimes and offences

committed either upon the lea, or on the coalls, out of the body
or extent of any Englifli county ; and, by flatute 15 Ric. II. c.3.
of death and mayhem happening in great fhips being and hover-

ing in the main flream of great rivers, below the bridges of the

fame rivers, which are then a fort of ports or havens
-,
fuch as

are the ports of London and Glocefler, though they lie at a

great diflance from the fea. But, as this court proceeded with-

out jury, in a method much conformed to the civil law, the

exercife of a criminal jurifdid:iion therein was contrary to the

genius of the law of England ; inafmuch as a man might be

there deprived of his life by the opinion of a fingle judge,
without the judgment of his peers. x\nd befides, as innocent

perfons might thus fall a facrihce to the caprice of a fingle man,
fo very grofs offenders might, and did frequently, efcape pu-
nifhment ; for the rule of the civil law is, how reafonably I

fhall not at prefent enquire, that no judgment of death can be

given againfl offenders, without proof by two witnefles, or a

confeflion of the fad: by themfelvcs. This was always a great
offence to the Englifli nation : and therefore in the eighth year
ot Henry VI a remedy was endeavoured to be applied in parli-

• Duck a't autlor^f.Jur. civ.
''

4 Inft. 134. 147.

Vol. IV. K k anient j
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ament ; but it mifcarried for want of the royal aflent. How-
ever, by the flatute 28 Hen. VIII. c.

15^.
it was enacted, that

thefe offences {hould be tried by commiffioners, nominated by
the lord chancellor ; namely, the admiral, or his deputy, and

three or four more ; (among whom two common law judges are

conftantly appointed, who in effedl try all the prifoners) the

indictment being firfl found by a grand jury of twelve men, and

afterwards tried by another jury, as at common law : and that

tlie courfe of proceedings fhould be according to the law of the

land. This is now the only method of trying marine felonies

in the court of admiralty : the judge of the admiralty ftill pre-

flding therein, juft as the lord mayor prefides at the feflions in

London.

These five courts may be held in any part of the kingdom,
and their jurifdidlion extends over crimes that arife throughout
the whole of it, from one end to the other. What follow are

alfo of a general nature, and univerfally diffufed over the nation,

but yet are of a local jurifdidlion, and confined to particular

diftrids. Of which fpecies is,

6. The court o£ oyer znd ferminer, and general gaol delivery':

which is held before the king's commiffioners, among; whom are

ufually two judges of the courts at Weftminftcr, twice in every

year in every county of the kingdom ; except the four northern

ones, where it is held only once, and London and Middlefex,

wherein it is held eight times. This was (lightly mentioned in

the preceding book ^. We then obferved, that, at what is ufu-

ally called the affifes, the judges fit by virtue of five feveral

authorities : two of which, the commiffion of afi/e and it'§

attendant jurifdidlion of ni/i prius, being principally of a civil

nature, were then explained at large ; to which I fhall only

add, that thefe juflices have, by virtue of feveral flatutes, a

criminal jurifdidion alfo, in certain fpecial cafes'. The third,

•

4lnft. 162. 168. 2 Hal. P. C. 22. 32.
^ See Vol. III. p'ag. 5B.

aHawk. P. C. 14.23.
» 2 Hal. P. C. 39. 2 Hawk. P. C. 28.

which
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which is the commiflion of the peace, was alfo treated of in a

former volume ", when we enquired into the nature and office

of a juftice of the peace. I fliall only add, that all the juftices

of the peace of any county, wherein the aflifes are held, are

bound by law to attend them, or elfe are liable to a fine ; in

order to return recognizances, £sfr, and to affifl the judges in

fuch matters as lie within their knowlege and jurifdidion, and

in which fome of tiicm have probably been concerned, by way
of previous examination. But the fourth authority is the com-

miffion oi oyer and terminer'', to hear and determine all treafons,

felonies, and mifdemefnors. This is directed to the judges and

feveral others
-,

but the judges only are of the quorum, fo that

the reft cannot adt without them. The words of the commifTion

are,
** to enquire, hearj and determine :" fo that by virtue of

this commiffion they can only proceed upon an indictment found

at the fame aflifes ; for they muft firft enquire, by means of the

grand jury or inqueft, before they are empowered to hear and

determine by the help of the petit jury. Therefore they have

befides, fifthly, a commiflion of general gaol delivery
°

; which

empowers them to try and deliver every prifoner, who ftiall be

in the gaol when the judges arrive at the circuit town, when-
ever indi(5ted, or for whatever crime committed. It was antiently

the courfe to iflue fpecial writs of gaol delivery for each parti-

cular prifoner, which were called the writs de bono et tnalo ^ :

but, thefe being found inconvenient and opprcflive, a general
commiflion for all the prifoners has long been eftabliflied in their

ftead. So that, one way or other, the gaols are cleared, and all

offenders tried, punifhed, or delivered, twice in every year : a

conftitution of Angular ufe and excellence. Sometimes alfo, upon

urgent occafions, the king ifTues a fpecial or extraordinary com-
miflion of oyer and terminer, and gaol delivery, confined to thofe

offences which ftand in need of immediate inquiry and punifli-

ment : upon which the courfe of proceeding is the faijie, as

iipoxi general and ordinary commifTions. Formerly it was held,

» See Vol. I. pag. 351.
• UU.

* See appendix, ^.i. p 2 Inft. 43,

Kk 2 in
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in puriuance of the ftatutes 8 Ric. II. c. 2. and 33 Hen.VIII.

c. 4. that no judge or other lawyer could a(ft in the commifTioii

of oyer and terminer^ or in that of gaol delivery, within his own

county, where he was born or inhabited ; in like manner as

they are prohibited from being judges of affife and determining
civil caufes. But that local partiality, which the jealoufy of our

anceftors was careful to prevent, being judged lefs likely to ope-»

rate in the trial of crimes and mifdemefnors, than in matters of

property and difputes between party and party, it was thought

proper by the ftatute 12 Geo. II. c. 27. to allow any man to be

a juftice of oyer and terminer and general gaol delivery within

any county of England.

7. Th e court of general quarter fejfions of the peace
'i is a

court that muft be held in every county, once in every quarter
of a year ; which by ftatute 2 Hen.V. c. 4. is appointed to be in

the firft week after michaelmas-day -, the firft week after the

epiphany ; the firft week after the clofe of eafter ; and in the

week after the tranflation of faint Thomas a Becket, or the

feventh of July. It is held before two or more juftices of the

peace, one of which muft be of the quorum. The jurifdi<flion

of this court by ftatute 34Edw. III. c. i. extends to the trying
and determining all felonies and trefpafles whatfoever : though

they feldom, if ever, try any greater offence than fmall felonies

within the benefit of clergy; their commiflion providing, that,

if any cafe of difficulty arifes, they ftiall not proceed to judg-
ment, but in the prefence of one of the juftices of the courts of

king's bench or common pleas, or one of the judges of aflife.

And therefore murders, and other capital felonies, are ufually
remitted for a more folemn trial to the aftifes. They cannot

alfo try any new-created offence, without exprefs power given
them by the ftatute which creates it^ But there are many offen-

ces, and particular matters, which by particular ftatutes belong

properly to this jurifdidlion, and ought to be profecuted in this

'«4lnft. 170. zHal.P. C.42. 2Havvk. '4Mod. 379. Sal k. 406. Lord Raym.
P. C. 32. »I44-

court :
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court : as, the fmallcr mirdemernors againft the puolic or com-

monwealth, not amounting to felony; and elpccially oltcnces

relating to the game, highways, alehoules, baflard children, the

fettlement and provifion for the poor, vagrants, Icrvants wages,

apprentices, and popifh recufants '. Some of thefe are proceeded

upon by indictment ; and others in a fummary way by motion

and order thereupon : which order may for the moll part, unlcfs

guarded againft by particular ftatutes, be removed into the court

•of king's bench, by writ of certiorari facias, and be there

either quaflied or confirmed. The records or rolls of the fef-

lions aie committed to the cuftody of a fpecial officer denomi-

nated the cujlos rotulorum, who is always a juftice of the quo-

rum-, and among them of the quorum (faith Lambard*) a man
for the moft part efpecially picked out, either for wifdom,

countenance, or credit. The nomination of the cujlos rotiiloriim

(who is the principal civil officer in the count}^ as the lord

lieutenant is the chief in military command) is by the king's

fign manual : and to him the nomination of the clerk of the

peace belongs 3 which office he is exprellly forbidden to fell

for money *.

I N moft corporation towns there are quarter feffions kept be-

fore juftices of their own, within their refpe(ftive limits : which

have exactly the fame authority as the general quarter feffions of

the county, except in a very few inftanccs ; one of the moft

confiderable of which is the matter of appeals from orders of

removal of the poor, which, though they be from the orders of

corporation juftices, muft be to the feffions of the county, by
ftatute 8 & 9 W. III. c. 30. In both corporations and coun-

ties at large, there is fometimes kept a fpecial or petty feffion,

by a few juftices, for difpatching fmaller bufinefs in the neigh-
bourhood between the times of the general feffions \ as, for

licencing alehoufes, paffing the accounts of pariih officers, and

the like.

^ Sec Lambard's cirtKuribay and Barn's ' Stat. 37 Hen. VIII. c. 1. i W. & M.

juilicc. ft. I. c. 21.

•
b.4. C.3. 8. The
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8. Uni. Jloeriffs tourn"^, or rotation, is a court of record,

held twice every year within a month after eafter and michaei-

mas, before the ilierifF, in different parts of the county ; being
indeed only the turn of the fliefiff to keep a court-leet in each

refpe(5Hve hundred *. This therefore is the great court-leet of

the county, as the county court is the court-baron : for out of

this, for the eafe of the (heriff, was taken

9. Th E court-leet, or view offrankpledge "^y which is a court

of record, held once in the year and not oftener^, within a par-
ticular hundred, lordfhip, or manor, before the fteward of the

leet ; being the king's court granted by charter to the lords of

thofe hundreds or manors. It's original intent was to view the

frank pledges, that is, the freemen within the liberty; who (we

may remember ') according to the inftitution of the great Al-

fred, were all mutually pledges for the good behaviour of each

other. Befides this, the prefervation of the peace, and the

chaftifement of divers minute offences againfl the public good,
are the objed:s both of the court-leet and the fherifF's tourn :

which have exadlly the fame jurifdidtion, one being only a lar-

ger fpccies of the other ; extending over more
territory, but not

over more caufes. All freeholders within the precindt are obli-

ged to attend them, and all perfons commorant therein ; which

commorancy confifls in ufually lying there : a regulation, which

owes it's original to the laws of king Canute *. But perfons un-

der twelve and above fixty years old, peers, clergymen, women,
and the king's tenants in anticnt demefne, are excufed from at-

tendance there : all others being bound to appear upon the jury,
if required, and make their due prefentments. It was alfo an-

tiently the cuflom to fummon all the king's fubjecfls, as they re-

fpcdively grew to years of difcretion and flrength, to come to

4l«ft.259. 2Hal.P,C.69. aHawk. ^ Mirror, c. i. $. 10.

P. C.55.
* See Vol.111, pag. 113." Mirr. c. i. $. 13 k 16. «
part. 2. c. 19.

'4lnft.26i. zHawk.P.C./z.
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the court-leet, and there take the oath of allegiance to the king.

The other general biifinels of the Icct and tourn, was to prefent

by jury all crimes vvhatfoever that happened within their jurif-

didion; and not only to prefent, but alfo to punifh, all trivial

mifdemefnors, as all trivial debts were recoverable in the court*

baron, and county court : juftice, in thefe minuter matters of

both kinds, being brought home to the doors of every man by
our antient conftitution. Thus in the Gothic conflitution, the

haereday which anfwered to our court-leet,
** de omnibus quidem^

**
cognofcky non tamen de omnibus judicat ''." The obje<5ts of their

j urifdi<ftion are therefore unavoidably very numerous : being fucH

as in fome degree, either lefs or more, affed; the public weal,

or good governance of the diftrid: in which they arife ; from^
common nufances and other material offences againfh the king's

peace and public trade, down to eaves-dropping, waifs, and ir-

regularities in public commons. But both the tourn and the leet

have been for a long time in a declining way : a circumftance,^.

owing in part to the difcharge granted by the flatute of Marl-

bridge, 52 Hen. Ill, c. 10. to all prelates, peers, and clergyn\en
from their attendance upon thefe courts j which occafioned then\

to grow into difrepute. And hence it is that their bufmefs hath

for the moft part gradually devolved upon the quarter fefTions \

which it is particularly diredted to do in fome cafes by ftatute,

I Edw. IV. c. 2.

10. Th e court of the coroner
'^

is alfo a court of record, ta'

enquire, when any one dies in prifon, or comes to a violent or

fudden death, by what manner he came to his end. And this

he is only entitled to do /uper vifum corporis. Of the coroner

and his office we treated at large in a former volume*^, among,
the public officers and minifters of the kingdom ; and there-

fore fhall not here repeat our enquiries : only mentioning his

court, by way of regularity, among the criminal courts of th^
nation.

•> Stiernh. de jur.
Goth. l.i. c. i. P. C. 42.

*
41x111.271. zHal.P. C.53. 2 Hawk. '^ See Vol. I, pag. 349.

II. Tk -Bf
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. II. The court of the clerk of the market^ is incident to

every fair and market in the kingdom, to puniih mirdcmefnors

therein ; as a court of pie poudrc is, to determine all dilputes

relating to private or civil property. The objedl of this jurifdic-

tion
*

is principally the cognizance of weights and meafures,

to try whether they be according to the true ftandard thereof,

or no : which ftandard was antiently committed to the cuRody
pf the bifliop, who appointed fome clerk under him to infpedt
the abufe of them more narrowly; and hence this officer, though
now ufually a layman, is called the clerk of the market^. If they
be not according to the ftandard, then, befides the punilhment
of the party by fine, the weights and mealures themielvcs ouglit
to be burnt. This is the moft inferior court of criminal jurif-

didtion in the kingdom; though the objedts of it's coercion were

efteemed among the Romans of fuch importance to the public,
that they were committed to the c-are of fome of their moft dig-
nified magiftrates, the curule aediles.

II. There are a few other criminal courts of greater dignity
than many of thefe, but of a more confined and partial jurif-

didtion ; extending only to fome particular places, which the

royal favour, confirmed by adl of parliament, has diftinguiftied

by the privilege of having peculiar courts of their own, for the

puniftiment of crimes and mifdemefnors arifing within the

l)ounds of their cognizance. Thefe, not being univerfally dif-

perfed, or of general ufe, as the former, but confined to one

fpot, as well as to a determinate fpecies of caufes, may be de-

nominated private or fpecial courts of criminal jurifdidtion.

I SPEAK not here of ecclefiaftical courts; which punifti fpi-

ritual fins, rather than temporal crimes, by penance, contrition,

and excommunication, pro faliite animae : or, which is looked

upon as equivalent to all the reft, by a fum of money to the of-

«
4lnll 273. c. 8. 23Car. II. c. 12.

f Sec flat. 17 Car. II. c. 15. 22 Car. II. 8 Bacon of Englifli Gov. b. i. c. 8.

ficers
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ficers of the court by way of commutation of penance. Of thefe

we difcourfed fufficiently in the preceding book ^. I am now

fpeaking of fuch courts as proceed according to the courfe of

the common law; which is a flranger to fuch unaccountable

barterings of public iufticc.

1. And, firft, the court of the lord Jlfivanly treafurery or

comptroller of the king's houJhold\ was inflitutcd by ftatutc

3 Hen.VII. c. 14. to enquire of felony by any of the king't
fworn fervants, in the checque roll of the houfliold, under the

degree of a lord, in confederating, compafTing, confpiring, and

imagining the death or dcfi:ru6:ion of the king, or any lord or

other of his majefty's privy council, or the lord fleward, trea-

furer, or comptroller of the king's houfe. The enquiry, and

trial thereupon, mufl: be by a jury according to the courfe of

the common law, confifting of twelve fad men (that is, fober

and difcreet perfons) of the king's houlhold.

2. The court of the lord Jleivard oi the king's /loujljold,
or

(in his abfence) of the treafurer, comptroller, and fteward of

the marjhalfea^, was erefted by ftatute 33 Hen. VIII. c. 12.

with a jurifdidtion to enquire of, hear, and determine, all

treafons , mifprifions of treafon , murders , manilaughters ,

bloodflied, and other malicious flrikings j whereby blood fliall

be fhed in any of the palaces and houfes of the king, or in

any other houfe where the royal perfon fhall abide. The pro-

ceedings are alfo by jury, both a grand and a petit one, as at

common law, taken out of the ofhcers and fworn fervants of

the king's houfhold. The form and folemnity of the proccfs,

particularly with regard to the execution of the fentence for

cutting off the hand, which is part of the punilTiment for

fhedding blood in the king's court, n very minutely fet forth

in the faid flatute
-^-^

Hen. VIII. and the feveral ofhces of the

fervants of the houriiold in and about fuch execution arc de-

Sec \ \ Iir.
{a,. M. "

//,./, J Hal. P. C 7

Vol. IV. LI Icnbc^l ;
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fcribed ; from the ferjeant of the wood-yard, who fiirnifbcs the

chopping-block, to the ferjeant farrier, who beings Jhat iroos

to fear the ftump.

3. As in the preceding book^ we mcntiQncd the courts of

the two univerfities, or their chancellor's courts, for the redref&

of civil injuries ; it will not he improper now to add sl fhort

word concerning the juriidiflion of their criminal courts »

whict is equally lar;ge
and extenfive. The chancelior's court

of Oxford (with which univerfity the author hath been chieilf

converfant, though probably that of Cambridge.haih alfo a fi-

milar jurifdidkion )
hath TiMthority to determine all caufes of

property, wherein a privileged perfon is one of the parties,

except only caufes of freehold ; and aHb all criminal offences

or mifdemefnors , under the degree of trcafon, felony, or

mayhem. The prohibition of meddling with jfreehold ilill con^

tinues : but the trial of treafon , felony, and mayhem, by a

particular charter is committed to the univerfity jurifdidtion in

anotlier court, namely, the court of the Jord high Jleward of

the
univerfity.

For by the charter of 7 Jtm. 2 Hen. IV. (confirmed, among
the reft, by the ftatute 13 Eliz. c. 29.) cognizance is. granted to

the university of Oxford of all indictments of treafons, infur-

roiftions, felony, and mayhem, which fhall be found in any of

the king's courts againft a fcholar or privileged pcrfon \ and

they are to be tried before the high fteward of the univerfity,
or his deputy, who is to be nominated by the chancellor of the

univerfity for the time being. But, when his office is railed

forth into action, fuch high fteward muft be approved by the

lord high chancellor of England; and a fpecial commiffion

under the great feal is given to him, and others, to try the in-

di<5tment then depending, according to the law of the land and

» Sec Vol. in. pag.83.

the
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the privileges of the faid unlvcrfity. When therefore an in-

di(5lment is found at the afTifcs, of dfewhere, againft any
fcholar of the univerfity, or other privileged perfon, the vice-

chancellor may claim the cognizance of it ; and (when claimed

in due time and manner) it ought to be allowed him by the

judges of aflife : and then it comes to be tried in the high
fteward's court. But the indi(5lment muft firll be found by a

grand jury, ami then the cognizance claimed : for I take it

that the high fteward cannot proceed originally ati inquirendum ;

but only, after inqueft in the common law courts, aJ audiendum

ct determinandum . Much in the fame manner, as, when a peer
is to be tried in the court of the lord high fteward of Great

Britain, the indidtment muft firft be found at the aflifes, or in

the court of king's bench , and then
(
in confequcncc of a

writ of certiorari) tranfmitted to be finally heard and deter-

mined before his grace the lord high fteward and the peers.

Wh E N the cognizance is fo allowed, if the offence be inter

minora crimina, or a mifdemefnor only, it is tried in the chan-

cellor's court by the ordinary judge. But if it be for treafon,

felony, or mayhem, it is then, and then only, to be determi-

ned before the high fteward, under the king's fpecial commif-

fion to try the fame. The procefs of the trial is this. The high
fteward iffues one precept to the fheriff of the county, who

thereupon returns a pan^l of eighteen freeholders ; and another

precept to the bedells of the univerfity, who thereupon return

a panel of eighteen matriculated laymen,
** iaicos privilegio uni-

**
verjitatis gaudentes :" and by a jury formed de medietate, half

of freeholders, and half of matriculated perfons, is the indict-

ment to be tried ; and that in the guildhall of the city of Ox-
ford. And if execution be ncceflliry to be awarded, in con-

fcquence of finding the party guilty, the (heriff of the county
muft execute ihe univerfity procefs ; to which he is annually
bound by an oath.

L 1 2 I HAVE
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I H Av E been the mor^ minute in defcribing thcfe proceed-

ings, as there has happily been no occafion to reduce them into

practice for more than a century paft ; though it is not a right

that merely rcfts in fcriptis or theory, but has formerly often

been carried into execution. There are many inftances, one

in the reign of queen Elizabeth, two in that of James the

firft, and two in that o^ Charles- the firft, where indidments

for murder have been challenged by the vice-chancellor at the

affifes, and afterwards tried before the high fteward by jury.

The commiilions under the great feal, the fheriff's and be-,

dell's panels, and all the other proceedings on the trial of the

feveral indidmcnts, are ilill extant in the archives of that

univerfity.



Cfa. 20. Wrongs. ^77

Chapter the twentieth.

Of summary CONVICTIONS.

WE are next, according to the plan I have laid down, ta

take into confideration the proceedings in the courts of

criminal jurifdidtion, in order to the punifhmcnt of offences.

Thefe are plain, eafy, and regular; the law not admitting any
fidions, as in civil caufes, to take place where the life, the li-

berty, and the fafety of the fubjecft are more immediately brought
into jeopardy. And thefe proceedings are diviiible into two
kinds ; fummary, and regular : of the former of which I fhall

briefly fpeak, before we enter upon the latter, which will re-

quire a more thorough and particular examination.

B y a fummary proceeding I mean principally fuch as is di-

rected by feveral adts of parliament (for the common law is a

ftranger to it, unlcfs in the cafe of contempts) for the con-

viction of offenders, and the infli<5ting of certain penalties
created by thofe adts of parliament. In thefe there there is no

intervention of a jury, but the party accufed is acquitted or

condemned by the fuffrage of fuch perfon only, as the ilatute

has appointed for his judge. An inftitution defigned profef-

fcdly for the greater eafe of the fubjedt, by doing him fpcedy

juftice, and by not harrafling the freeholders with frequent and

troublefome attendances to try every minute offence. But it

has
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ba>, oi late been lo tar extended, as, if a check be not timely

o-iven, to threaten the diiufe of our admirable and truly Englirti

trial by jury, unlcfs only in capital cafe6. For,

I. Of this fummary nature are all trials of offences and

frauds contrary to the laws of the excife, and other branches of

the revetiue : which are to be enquired into and determined by
the commifTioners of the refpedlive departments, or by juilices

of the peace in the country ; officers, who are all of them ap-

pointed and removeable at the difcretion of the crown. And

though fuch convidtions are abfolutely necelTary for the due

collection of the public money, and are a fpecies of mercy to

the delinquents, who would be ruined by the expenfe and de-

lay of frequent profecutiuns by indi(5lment ; and though fuch

has ufually been the condudi of the commiffioners, as feldom

(if ever) to afford juft grounds to complain of opprefTion ; yet

when we again
* confider the various and almoft innumerable

branches of this revenue, which may be in their turns the fub-

fefts of fraud, or at leafl complaints of fraud, and of courfe the

objeds of this fummary and arbitrary jurifdid:ion ; we fhall find

that the power of thefe officers of the crown over the property
of the people is increafed to a very formidable height.

if. Another branch of fummary proceedings is that before

jujlices of the peacey in order to infiidt divers petty pecuniary
mulds, and corporal penalties, denounced by adl of parliament for

many diforderly offences ; fuch as common fwearing, drunken-

nefs, vagrancy, idlencfs, and a vafl variety of others, for which

I mufl refer the ftudent to the juflice-books formerly cited ^
and which ufed to be formerly punifhed by the verdidt of a jury
in the court-leet. This change in the adminiflration of juflice

hath however had fome mifchievous effe<5ts ] as, i. The almofl

entire difufe and contempt of the court-leet, and fheriff's tourn,

the king's antient courts of common law, formerly much rever-

» See Vui.I. pag. 318, ifc. * La-mburd and Barn.

cd
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etl and refpaftcd. z- Thd burthenfome increafe of the bufincfs

of it juftice of the peace, which difcourages fo many gentlemen
of rank and characfler from adding in the commifTion

-,
from an

apprehenfion that the duty of their ofhce would take up too

much of that time, which they arc unwilling to fparc from the

necelTary concerns of their families, the improvement of their

underftandings, and their engagements in other fervices of th6

public. Though if a// gcntlemnn of fortune had it both in their

power, and inclinations, to a6t in this capacity, the bufmefs of

a juftice of the peace would be more divided, and fall the Icfs

heavy upon individuals : which would remove \vhat in the pre-

fent fcareity of magiftrates is really an objection fo formidable,

riiat the country is greatly obliged to any gentleman of figure,

who will undertake to perform that duty, which in confequence
of his rank in life he owes more peculiarly to his country.

However, this backwardncfs to a6t as magiftrates, arifing greatly

from this increafc of fummary jurifdidtion, is produ<5tive of,

3. A thkd mifchicf : which is, that this truft, when flighted

by gentlemen, falls of courfe into the hands of thofe who are

not fo ; t>«t the mere tools of office. And then the extenlive

power of a juftice of the peace, which even in the hands of

men of honour is highly formidstble, will be proftituted to mean
and fcandalous purpofes, to the low ends of fclfifh ambition,

avarice, or perfonal refentment. And from thefe ill confequences
we may coUedt the prudent forefight of our antient lawgivers,
who fuffered neither the property nor the punithment of the fub-

je(ft to be determined by the opinion of any one or two men ;

and we may alfo obfervc the neceflity of not deviating any far-

ther from OUT antient conftitution, by ordaining new penalties

to be infli<5ted upon fummary convi<flions.

The procefs of thefe fummary conviflions, it muft be owned,
is extremely fpeedy. Though the courts of common law have

thrown in one check upon them, by making it neceffary xq fum"
mon the party accufed before he is condemned. This is now

held
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held to be an indifpcnlable requifite'' : though the juftices long

flruggled the point ; forgetting that rule of natural reafon ex-

prefl'ed by Seneca,

**
^'t Jlatuit allquid, parte humdita altera,

**
Aeqiiom licet Jlatuerit, baud aequus Juit."

A rule, to which all municipal laws, that are founded on the

principles of juftice, have flridlly conformed: the Roman law-

requiring a citation at the leail ; and our own common law never

fuffering any fa<ft (either civil or criminal) to be tried, till it has

previoully compelled an appearance by the party concerned. Af-

ter this fummons, the magiftrate, in fummary proceedings, may
go on to examine one or more witneffes, as the ftatute may re-

quire, upon oath ; and then make liis convid:ion of the offender,

in writing : upon which he ufually ilfues his warrant, either to

apprehend the offender, in cafe corporal punifhment is to be in-

flidled on him ; or elfe to levy the penalty incurred, by diftrefs

and fale of his goods. This is, in general, the method of fum-

mary proceedings before a juftice or julHces of the peace : but

for particulars
we muft have recourfe to the feveral ftatutes,

which create the offence, or inflidl the punifhment ; and which

ufually chalk out the method by which offenders are to be con-

vi6ted. Otherwife they fall of courfe under the general rule,

and can only be convi(5i:ed by indidment or information at the

common law.

III. To this head, of fummary proceedings, may alfo be

properly referred the method, immemorially ufed by the fuperior
courts of juflice, of puniihing contempts by attachment, and the

fnbfequcnt proceedings thereon.

The contempts, that are thus punifhed, arc either dir(^,

which openly infult or refifl the powers of the courts, or th6

perfons of the judges who prefide there ; or elfe are
ccnjequi/itial,

* Salfc. i8i. 2 Lord Raym. 1405.

which



Ch, 20. Wrong s. 281

which (without fuch grofs infolence or diredt oppofition) plainly

tend to create an univerfal difregard of their authority. The

principal inftances , of either fort , that have been ufually
*

punilhcd by attachment, are chiefly of the following kinds.

I. Thofe committed by inferior judges and magiilrates : by

adling unjuflly, oppreflively, or irregularly, in admifiiftring

thofe portions of juftice which are intruded to their diltribu-

tion ; or by difobeying the king*s writs ifTuing out of the fu-

perior courts, by proceeding in a caufe after it is put a ftop to

or removed by writ of prohibition, certiorari^ error, Juperfedeas,

and the like. For, as the king's fuperior courts (and efpecially

the court of king's bench) have a general fuper-intendence over

all inferior jurifdidtions, any corrupt or iniquitous practices of

fubordinate judges are contempts of that fuper-intending au-

thority, whofe duty it is to keep them within the bounds of

juftice. 2. Thofe committed by Sheriffs, bailiffs, gaolers, and

other officers of the court : by abufmg the procefs of the law,

or deceiving the parties, by any a(fls of oppreffion, extortion,

collufive behaviour, or culpable negledt of duty. 3. Thofe

committed by attorneys and folicitors, who are alfo officers of

the refpe(flive courts : by grofs inftances of fraud and corrup-

tion, injuftice to their clients, or other difhoneft practice. For

the mal-prad:ice of the officers reflects fome difhohour on their

employers : and, if frequent or unpunished, creates among the

people a diiguft againft the courts themfelves. 4. Thofe com-

mitted by jurymen, in collateral matters relating to the difchargc

of their office : fuch as making default, when fummoned ; re-

fufing to be fworn, or to give any verdi<^ j eating or drinking
without the leave of the court, and efpecially at the coft of

either party j and other mifbehaviours or irregularities of a fi-

milar kind : but not in the mere excrcifc of their judicial ca-

pacities, as by giving a falfe or erroneous vcrdi<5l. 5. Thofe

committed by witneffes : by making default when fummoned,

rcfufing to be fworn or examined, or prevaricating in their evi-

dence when fworn. 6. Thofe committed by parties to any fuit

< z Hawk. P. C. 14*. ^c.

Vol. IV. Mm or
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or proceeding before the court : as by difobedience to any rule

or order, made in the progrefs of a caufe ; by non-payment of

cofts awarded by the court upon a motion ; or by non-obfer-

vance of awards duly made by arbitrators or umpires, after

having entered into a rule for. fubmitting to fuch determination*.

7. Thofe committed by any other perfons, under the degree of

a peer : and even by peers themfelves, when enormous and ac-

companied with violence, fuch as forcible rejcous and the like^;

or when they import a difobedience to the king's great prero-

gative writs, of prohibition, habeas corpus^, and the reft. Some
of thefe contempts may arife in the face of the court j as by
rude and contumelious behaviour ; by obftinacy, perverfenefs,

or prevarication ; by breach of the peace, or any wilful diftur-

bance whatever : others in the abfence of the party ; as by dif-

obeying or treating with difrefpedt the king's writ, or the rules

or procefs of the court ; by perverting fuch writ or procefs to

the purpofes of private malice, extortion, or injuftice \ by

fpeaking or writing contemptuoufly of the court, or judges,

ading in their judicial capacity ; by printing falfe accounts (or
even true ones without proper permilTion ) of caufes then de-

pending in judgment ; and by any thing jn fhort that demon-

ftrates a grofs want of that regard and refped:, which when
once courts of juftice are deprived of, their authority {io ne-

ceflary for the good order of the kingdom )
is intirely loft

among the people.

The procefs of attachment, for thefe and the like contempts,
muft neceffarily be as antient as the laws themfelves. For laws>

without a competent authority to lecure their adminiftration

from difobedience and contempt, would be vain and nugatory.
A power therefore in the fupreme courts of juftice to fupprefs

fuch contempts, by an immediate attachment of the offender,

rcfults from the fi. ft principles of judicial eftablilhments, and

muft be an infeparable attendant upon every fuperior tribunal.

* See Vol. III. pag. 17.
8 4 Burr. 632. Lords Journ. 7 Fcbr.

'
Styl. 277. zHawk. P. C. 152. 8 Jun 1757.

Accord-
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Accordingly we find it a<ftually exercifed, as early as the annals

of our law extend. And, though a very learned author ^ feems

inclinable to derive this procefs from the ftatute of Wellm. 2.

13 Edw. I. c. 39. (which ordains, that in cafe the procefs of the

king's courts be refified by the power of any great man, the

/heriff (hall chaftife the refirters by imprifonment,
** a qua non

** deliberentur fine fpeciali praecepto domini regis :" and if the

fherifF himfelf be relifled, he Ihall certify to the court the names

of the principal offenders, their aiders, confenters, commanders,

and favourers, and by a fpecial writ judicial they fliall be at^

tached by their bodies to appear before the court, and if they
be convicted thereof they (liall be punilhed at the king's plea-

fure, without any interfering by any other perfon whatfoever)

yet he afterwards more juftly concludes, that it is a part of the

law of the land j and, as fuch, is confirmed by the ilatute of

piagna carta.

If the contempt be committed in the face of the court, the

offender may be inftantly apprehended and imprifoned, at the

difcretion of the judges, without any farther proof or examina-

tion. But in matters that a rife at a diftance, and of whicii the

court cannot have fo perfedl a knowlege, unlei's hv the confclfion

of the party or the tefhimony of others, if the judges upon af-

fidavit fee fufficient ground to fufpedt that a contempt has been

committed, they either make a rule on the fufpedted party to

ihew caufe why an attachment fhould not iffue aguinll hii?i
*

; or,

in very flagrant inftanccs of contempt, the attachment i lilies in

the firfl inflance'' ; as it alfo does, if no fuHicient caufe be ihcwn

to difcharge, and thereupon the court confirms and makes abfo-

lute, the original rule. This procefs of attachment is merely
intended to bring the party into court : and, when tlierc, he

muft either ftand committed, or put in bail, in order to anlvvcr

iipon oath to fuch interrogatories as thall be adminiilred to him,
for the better information of the court with refoectl to the cir-

" Gilb. Hlft. C. P. ch V k Salk. 84. Sm. 185.
'

Styl. 277.

M m 2 cuintlam.cs
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fumilances of the contempt. Thefe interrogatories are in the na-

ture of a cjiarge or accufation, and niuft by the courfe ©f the

court be exhibited within the firft four days
*

: ^d, if any of

the interrogatories is improper, the defendant niay refufc to an-

fwer it, and move the court to have i^ f^ruck out ", If the party

can clear himfelf upon oath, he is difcharged ; but, if perjured,

may be profecuted for the perjury ", If he confeiTes the contcmptj
the court will proceed to corre(ft him by fine, or imprifon*

ment, or both, and fonietimes by ^ corporal ot infamous pu*
niihment °. If the conteiyipt be of fuch a nature, that,

when the fad is once acknowleged, the court can receive no

farther information by interrogatories than it is already poiTefTcd

of, (as in the cafe of a re/com ^) the defendant may be admitted

to make fuch fimple acknowlegement, and receive his judgment,
without anfwering to any interrogatories : but if he wilfully and

obflinately refufes to anfwer, or anfwers in an evalivc manner,
he is then clearly guilty of a high and repeated contempt, to

be punilhed at the difcretion of the court.

I T cannot have efcaped the attention of the reader, that tills

method, of making the defendant anfwer upon oath to a cri-

minal charge, is not agreeable to the genius of the common
law in any other inftance "^

', and feems indeed to have been

derived to the courts of king's bench and common pleas through
the medium of the courts of equity. For the whole procefs

of the courts of equity, in the feveral ftagcs of a caufe, and

finally to enforce their decrees, was, till the introdu(ftion of

fequeflrations, in the nature of a procefs of contempt -, adling

only in perfonam and not in rem. And there, after the party
in contempt has anfwered the interrogatories, fuch his anfwer

may be contradi^ed and difproved by affidavits of the adverfc

party : whereas in the courts of law, the admiffion of the party

to purge himfelf by oath is more favourable to his liberty,

• 6 Mod. 73.
• Cro. Car. 146.

• Stra. 444. * The king v. Elkins. M. 8 Geo. III. B.R.
•
6Mod.73. 1 See Vol. III. pag. 100, loi.

though
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though perhaps not lefs dangerous to his confcience j for, if he
dears himfelf by his anfwers, the complaint is totally difmiiTed.

And, with regard to this fingular mode of trial, thus admitted
in this one particular inftance, I fhall only for the prefent ob-
ferve ; that as the procefs by attachment in general appears to

be extremely antient', and has fince the reftoration been con-

firmed by an exprefs a6t of parliament ', fo the method of ex^

amining the delinquent himfelf upon oath, with regard to the

contempt alleged, is at leaft of as high antiquity ^ and by long
and immemorial ufage is now become the law of the land.

' Ycarb. 22Edw. IV. 29.
' M. 5 Edw. IV. rot. 75. cited in Raft.

• Staw 1 3 Car. II. ft. 2. c. 2. J. 4. Ent.268. pi. 5.
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Chapter the twenty first.

Of arrests.

w E are now to confider the regular and ordinary method

of proceeding in the courts of criminal jurifdidion ;

^hich may be diftributed under twelve general heads, following

each other in a progreflive order : viz. i. Arrcfl ; 2. Commit-

ment, and bail ; 3. Profecution; 4. Procefs ; 5. Arraignment,
and it's incidents; 6. Plea, and ilTue j 7. Trial, and convidtion;

8. Clergy; 9. Judgment, and it's confequences ; 10. Reverfal

of judgment; 11. Reprieve, or pardon; 12. Execution: all

which will be difcuflcd in the fubfequent part of this book.

First then, of an arrejl : which is the apprehending or re-

flraining of one's perfon, in order to be forthcoming to anfwer

an alleged or fufpecfled crime. To this arrefl: all perfons whatfo-

ever are, without diftindion, equally liable to all criminal cafes :

but no man is to be arreted, unlefs charged with fuch a crime,

as will at leaft juftify holding him to bail, when taken. And,
in general, an arrefl may be made four ways : i . By warrant :

2. By an officer without warrant : 3. By a private perfon alfo

without warrant : 4. By an hue and cry.

I. A
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I. A WARRANT may be granted in extraordinary cafes by
the privy council, or fecretaries of ilate*; but ordinarily by juf-
tices of the peace. This they may do in any cafes where they
have a jurifdidion over the offence; in order to compel the

perfon accufed to appear before them ''

: for it would be abfurd

to give them power to examine an offender, unlefs they had
alfo a power to compel him to attend, and fubmit to fuch exa-

mination. And this extends undoubtedly to all treafons, felo-

nies, and breaches of the peace ; and alfo to all fuch offences

as they have power to puniih by ftatute. Sir Edward Coke in-

deed*" hath laid it down, that a juftice of the peace cannot iffue

a warrant to apprehend a felon upon bare fufpicion ; no, not

even till an indidlment be a6tuc^.lly found : and the contrary

practice is by others'' held to be grounded rather upon conni-

vance, than the exprefs rule of law ; though now by long cuf-

tom eftabli/hed. A dodnne, which would in moft cafes give a

loole to felons to efcape without punilhmcnt ; and therefore fir

Matthew Hale hath combated it with invincible authority, and

ftrength of reafon : maintaining, i. That a juftice of peace
hath power to iffue a warrant to apprehend a perfon accufed of

of felony, though not yet mdi&ied*' -,
and 2. That he may alfo

iffue a warrant to apprehend a perfon yw/^t'^/c^ of felony, though
the original fufpicion be not in himfelf, but in the party that

prays his warrant; becaufe he is a competent judge of the pro-

bability offered to him of fuch fufpicion. But in both cafes it

is fitting to examine upon oath the party requiring a warrant,
as well to afcertain that there is a felony or other crime adlually

committed, without which no warrant fhould be granted ; as

alfo to prove the caufe and probability of fufped:ing the party,

againft whom the warrant is prayed ^ This warrant ought to

be under the hand and feal of the juRice, fliould fet forth the

time and place of making, and the caufe for which it is rnade^

*
I Lord Raym. 65.

* 2 Hawk. P. C. 84.
«» 2 Hawk. P. C. 84.

« 2 Hal. P. C. 108.
'

4lnft. 176.
' III J. 110.

and



288 Public Book IV.

and iLould be dire^fled to the conftable, or other peace officer,

requiring him to bring the party either generally before any juf-

ticc of the peace for the county, or only before the juftice who

granted it; the warrant in the latter cafe being called ^ fpccial

warrant^. A general warrant to apprehend all pcrfons fufped:ed,

without naming or particularly defcribing any perfon in fpecial,

is illegal and void for it's uncertainty^; for it is the duty of

the magiftrate, and ought not to be left to the officer, to judge
of the ground of fufpicion. And a warrant to apprehend all

perfons guilty of a crime therein fpecified, is no legal warrant :

for the point, upon which it's authority refts, is a fad to be de-

cided on a fubfequent trial ; namely, whether the perfon ap-

prehended thereupon be really guilty or not. It is therefore in

fad: no warrant at all : for it will not juftify the officer who
ads under it

'

; whereas a lawful warrant will at all events in-

demnify the officer, who executes the fame minifterially. When
a warrant is received by the officer, he is bound to execute it,

fo far as the jurifdidion of the magiftrate and himfelf extends.

A warrant from the chief, or other, juftice of the court of king's

befich extends all over tiie kingdom : and is tejle'^t or dated,

England ',
not Oxfordfhirc, Berks, or other particular county.

But the warrant of a juftice of the peace in one county, as

Yorkfliire, muft be backed, that is, figned by a juftice of the

peace in another, as Middlefex, before it can be executed there.

Formerly, regularly fpeaking, there ought to have been a frefh

t 2 Hawk. P. C. 85. and under every adminlftration, except the
*

I Hal. P. C. 580. 2 Hawk. P. C. tz. four laft years of queen Anne, down to ihc
' A praftice had obtained in the fccrcta- year 1763 : when fuch a warrant being iflued

xics office ever fmce the reftoration, ground- to apprehend the authors, printers and pub-
ed on fome claufes in the ai^s for regulating liihcrs of a certain fcditious libel, it's vali*

the prcfs, of ifluing general warrants to take dity was difputcd ; and the warrant was ad-

up (without naming any perfon in particu- judged by the whole court of king's bench

lar) the authors, printers and publifiicrs of to be void, in the cafe of Money v. Leach.

fuch obfcenc or feditious libels, as were par- ~*Trt». ^ Gee. III. B^ R. After which tho

ticularly fpecified in the warrant. When iffuing of fuch general warrants was dc-

thofeadts expired in 1694, the fame pradlicc clarcd illegal by a vote of the houfe of

was iuadvertently continued, in every reign commons. (Com. Journ. 22 Apr. I766.y

warrant
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warrant in every frefli county; but the pradice of backing
warrants had long prevailed without law, and was at lall autho-

rized by ftatutes 23 Geo. II. c. 26. and 24 Geo. II. c. 55.

2. Arrests hy officers, without warranty may be executed,

I. By a jullice of the peace; who may himfelf apprehend, or

caufe to be apprehended, by word only, any pcrfon committing
a felony or breach of the peace in his prefence ^. 2. The (herilF,

and
3. The coroner, may apprehend any felon witliin the county

without warrant. 4. The conftable, of whofe office we for-

merly fpoke ', hath great original and inherent authority with

regard to arrefls. He may, without warrant, arrcft any one for

a breach of the peace, and carry him before a juHice of the

peace. And, in cafe of felony ad:ually committed, or a dan-

gerous wounding whereby felony is like to enfue, he may upon

probable fufpicion arreft the felon ; and for that purpofe is au-

thorized (as upon a juftice's warrant) to break open doors, and

even to kill the felon if he cannot otherwife be taken ; and, if

he or his afliflants be killed in attempting fuch arreft, it is mur-

der in all concerned *". 5. Watchmen, either thofe appointed

by the ftatute of Winchefter, 13 Edw. I. c. 4. to keep watch

and ward in all towns from funfetting to funrifing, or fuch as

are mere afliftants to the conftable, may inrtutc officii arrcft all

offenders, and particularly nightwalkers, and commit them to

cuftody till the morning ".

3. Any private perfon (and a fortiori a peace ofticer) that is

prefent when any felony is committed, is bound by the law to

arrcft the felon ; on pain of fine and imprifonment, if he cfcapes

through the negligence of the ftanders by°. And they may juftify

breaking open doors upon following fuch felon : and if they kill

him, provided he cannot be otherwife taken, it is juftifiable ;

though if
they are killed in endeavouring. to make fuch arreft, it is

*
I Hal. P. C. 86. • Hid, 98.

' Sec Vol. r. pag. 35c.
•

:: Iliwk. P. C. 7.|.
 2lkl. P. C. ^%—o/j.
Vol. \y , ?C n nnirdcr ^.
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murder p. Upon probable fufpicion alfo a private perfon may arreft

the felon, or other perfon fo fufpefted "^f but he cannot juftify

breaking open doors to do it ; and if either party kill the other

in the attempt, it is manflaughtcr, and no more'. It is no more^

becaufe there is no malicious defign to kill : but it amounts ta

fo much, becaufe it would be of moft pernicious confequcnce,

if, under pretence of fufpe6:ing felony, any private perfon might
break open a houfe, or kill another a and alfo becaufe fuch arreft

upon fufpicion is barely permitted by the law, and not enjoined,

as in the cafe of thofe who are prefent when a felony is com-

mitted.

4. There is yet another fpecies of arreft, wherein both of-

ficers and private men are concerned, and that is upon an hue

and cry raifed upon a felony committed. An hue (from huer,

to fhout) and cry, hutejium et clamor, is the old common law

procefs of purfuing, with horn and with voice, all felons, and

fuch as have dangcroufly wounded another *. It is alfo men-
tioned by ftatute Weftm. i. 3 Edw. I. c. 9. and 4 Edw. I. de

officio
coronatoris. But the principal ilatute, relative to this

matter, is that of Winchefter, 13 Edw. I. c. i & 4. which

dircdts, that from thenceforth every country fhall be fo well

kept, that, immediately upon robberies and felonies committed,,

frelh fuit (hall be made from town to town, and from county
to county -,

and that hue and cry fhall be raifed upon the felons,

and they that keep the town fhall follow with hue and cry»

with all the town and the towns near; and fo hue and cry fhall

be made from town to town, until they be taken and delivered

to the fherifF. And, that fuch hue and cry may more effec-

tually be made, the hundred is bound by the fame flatute, c.
3..

to anfwer for all robberies therein committed, unlefs they take

the felon ; which is the foundation of an adion againfl the

» 2 Hal. P. C. 77.
• Braaon. /.

3..
tr. 2. f. i. §.1. Mirr.

J Stat, 30 Geo. II. c. 24. c. 2. $. 6.

A Hal. P. C. 82,83.
hun-
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hundred \ in cafe of any lofs by robbery. By ilatute 27 Eliz.

c. 13. no hue and cry is fufficient, unlefs made with both

horfemen and footmen. And by ftatute 8 Geo. II. c. 16. the

conllable or like officer refufing or neglecting to make hue and

cry, forfeits 5/.- and the whole vill or diflridt is ftill in flrid-

nefs liable to be amerced, according to the law of Alfred, if

any felony be committed therein and the felon efcapes. An in-

flitution, which hath long prevailed in many of the eaftern

countries, and hath in part been introduced even into the Mogul
empire, about the beginning of the laft century ; which is faid

to have effedtually delivered that vaft territory from the plague
of robbers, by making in fome places the villages, in others

the officers of juftice, refponfiblc for all the robberies commit-
ted within their refpedtive diflridts". Hue and cry"^ may be

raifed either by precept of a juftice of the peace, or by a peace

officer, or by any private man that knows of a felony. The

party raifmg it mufl acquaint the conftable of the vill with all

the circumftances which he knows of the felony, and the per-
fon of the felon ; and thereupon the conflable is to fearch his

own town, and raife all the neighbouring vills, and make pur-
fuit with horfe and foot : and in the profccution of fuch hue

and cry, the conflable and his attendants have the fame powers,

protection, and indemnification, as if ading under the warrant

of a juftice of the peace. But if a man wantonly or malicioufly

raifes a hue and cry, without caufe, he (hall be feverely puniflied
as a difturber of the public peace*.

In order to encourage farther the apprehending of certain

felons, rewards and immunities are beflowed on fuch as bring
them to juftice, by divers aCts of parliament. The ftatute

4& 5 W. & M. c. 8. enadts, that fuch as apprehend a high-

wayman, and profecute him to convidion, ftiall receive a re-

ward of 40 /. from the public -,
to be paid to them (or, if killed

' Sec Vol. III. pag. i6o. "^ z Hal. P. C 100—104.
» Mod. Un. Hift. vi. 383. vii. 156.

«
i Hawk. P. C. 75.

N n 2 iri
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in the endeavour to take him, their executors) by the fherifF

of the county : to which the flatute 8 Geo. II. c. 16. fuper-
adds 10/. to be paid by the hundred indemnified by fuch taking.

By ftatute 10 & 1 1 W. III. c. 23. any perfon apprehending and

profecuting to conviction a felon guilty of burglary or private

larciny to the value of 5 s. from any (hop, warehoufe, coach-

houfe, or ftable, fhall be excufed from all parifh offices. And

by ftatute 5 Ann. c. 31. any perfon fo apprehending and profe-

cuting a burglar, or felonious houfebreaker, (or, if killed in

the attempt, his executors) fhall be entitled to a reward of

40/.
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Chapter the twenty second.

Of commitment and BAIL.

WHEN a delinquent is tirrefted by any of the means
mentioned in the preceding chapter, he ought regularly

to be carried before a juftice of the peace. And how he is there

to be treated, I Ihall next fhew, under the fecond head, of

commitment and baiL

The juftice, before whom fuch prifoner is brought, is bound

immediately to examine the circumftances of the crime alleged :

and to this end by ftatute 2 & 3 Ph. & M. c. 10. he is to take

in writing the examination of fuch prifoner, and the information

of thofc who bring him : which, Mr Lambard obferves % was

the firft warrant given for the examination of a felon in the

Englifh law. For, at the common law, nemo tenebatur prodere

feipfum ',
and his fault was not to be wrung out of himfelf, but

rather to be difcovered by other means, and other men. If upon
this enquiry it manifeftly appears, either that no fuch crime was

committed, or that the fufpicion entertained of the prifoner was

wholly groundlefs, in fuch cafes only it is lawful totally to dif-

charge him. Otherwife he muft either be committed to prilbn, or

give bail ; that is, put in fecurities for his appearance, to anfwer

" Eitenanb. b. 2. c. 7.

the
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the charge againll him. This commitment therefore being only
for fafe cuflody, wherever bail will anfwer the fame intention,

it ought to be taken ;* as in mofl of the inferior crimes : but in

felonies, and other offences of a capital nature, no bail can be

a fecurity equivalent to the a(ftual cuftody of the perfon. For

what is there that a man may not be induced to forfeit, to fave

his own life ? and what fatisfad:ion or indemnity is it to the

public, to feize the effeds of them who have bailed a murderer,

if the murderer himfelf be fuffered to efcapc with impunity ?

Upon a principle fimilar to which, the Athenian magiftrates,
when they took a folcmn oath, never to keep a citizen in bonds

that could give three fureties of the fame quality with himfelf,

did it with an exception to fuch as had embezzled the public

money, or been guilty of treafonable pradtifes ^. What the na-

ture of bail is, hath been fliewn in the preceding book*^; viz*

a delivery, or bailment, of a perfon to his fureties, upon their

giving (together with himfelf) fufficient fecurity for his appear-
ance : he being fuppofed to continue in their friendly cuilody,
inilead of going to gaol. In civil cafes we have feen that every-

defendant is bailable ; but in criminal matters it is otherwife.

Let us therefore enquire, in what cafes the party accufed ought,
or ought not, to be admitted to bail.

And, firft, to refufe or delay to bail any perfon bailable. Is

an offence againfl the liberty of the fubjedt, in any magiftrate, by
the common law"*; as well as by the ftatute Wellm. i. 3 Edw.I.

c. 15. and the habeas corpus adt, 31 Car. II. c. 2^ And left the

intention of the law fliould be fruftrated by the juftices requi-

ring bail to a greater amount than the nature of the cafe de-

mands, it is expreflly declared by ftatute i W. & M. ft. 2. c. i.

that exceflive bail ought not to be required : though what bail

fhall be called excefTive, muft be left to the courts, on confider-

ing the circumftances of the cafe, to determine. And on the

other hand, if the magiftrate takes infufiicient bail, he is liable

* Pott. Antiq. b. I. c. 18. ^ 2 Hawk. P. C 90.
* See Vol. III. pag. 290.

to
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to be fined, if the criminal doth not appear *. Bail may be taken

cither in court, or in fome particular cafes by the flieriff, coro-

ner, or other magiflrate ; but moil ufually by the juflices of the

peace. Regularly, in all affences either againft the common law

or ad: of parliament,, that are below felony, the offender ought
to be admitted to bail, unlefs it be prohibited by fome fpecial

adt of parliament ^ In order therefore more precifely to afcertain

what offences are bailable^

Let us next fee, who may not be admitted to bail, or, what
offences are not bailable. And here I fhall not confider any one

of thofe cafes in which bail is oufled by ftatute, from prifoners

conviSled of particular offences ; for then fuch imprifonment
without bail is part of their fentence and punifhment. But,

where the imprifonment is only for fafe cuflody before tlie con-

vi(^on, and not for punifhment afterwards, in fuch cafes bail is

ouiled or taken away, wherever the offence is of a very enor-

mous nature : for then the public is entitled to demand nothing
lefs than the highefl fecurity that can be given ; viz, the body
of the accufed, in order to enfure that juflice fhall be done

upon him, if guilty. Such perfons therefore, as the author of

the mirror obferves ^, have no other furetics but the four walls

of the prifon* By the antient common law, before^ and fmce*

the conqueft, all felonies were bailable,, till murder was ex-

cepted by flatute : fo that perfons might be admitted to bail be-

fore convidtion almoft in every cafe. But the flatute Weflm. i.

3 Edw. I. c. 15. takes away the power of bailing in treafon,.

and in divers inflances of felony. The ftatute i & 2 Ph. & Mar.

c. 13. gives farther regulations in this matter: and upon the

whole we may colledt'', that no jufticcs of the peace can bail,

I. Upon an accufation of trcafon : nor, 2. Of murder: nor,

• 2 Hawk. P. C. S9.
' In omnibus placitis de felonia fokt accufa-

' 2 Hal. P. C. 127, tui per plegios dimitti, praeterquam iti placito

• c. 2. 5' *4« ^' homicidioy ubi ad terrorem aliter fiatutum
• alnll. 189. tft. (Glanv. /. 14. r. i.)

* 2lnft. 186. 2ilal. P.C. 129.

'2. Ill
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3. In cafe of manflaughter, if the prifoner be clearly the flayer,

and not barely fufpe(^led to be fo ; or if any indictment be found

againft him : nor, 4. Such as, being committed for felony, have

broken prifon ; becaufe it not only carries a prefumption of

guilt, but is alfo fuperadding one felony to another : 5. Perfons

outlawed : 6. Such as have abjured the realm: 7. Approvers,
of whom we Ihall fpeak in a fubfequent chapter, and perfons by
them accufed : 8. Perfons taken with the mainour, or in the

fadl of felony : 9. Perfons charged with arfon : 10. Excom-
municated perfons, taken by writ de excommunicato capiendo : all

which are clearly not admilTible to bail. Others are of a dubious

nature, as, 11. Thieves openly defamed and known: 12. Per-

fons charged with other felonies, or manifeft and enormous of-

fences, not being of good fame: and 13. Acceflbries to felony,
that labour under the fame want of reputation. Thefe feem to

be in the difcrction of the juftices, whether bailable or not.

The lafl clafs are fuch as mujl be bailed upon offering fuflicient

furety ; as, 14. Perfons of good fame, charged with a bare

fufpicion of manflaughter, or other inferior homicide : 15. Such

perfons, being charged with petit larciny or any felony, not

before fpecified : or, 16. With being acceflbry to any felony.

Laftly, it is agreed that the court of king's bench (or any judge
thereof in time of vacation) may bail for any crime whatfoever,

be it treafon', murder, or any other offence, according to the

circumftances of the cafe. And herein the wifdom of the law

is very manifefl. To allow bail to be taken commonly for fuch

enormous crimes, would greatly tend to elude the public juflice:

and yet there are cafes, though they rarely happen, in which it

would be hard and unjufl to confine a man in prifon, though
accufed even of the greatefl offence. The law has therefore

provided one court, and only one, which has a difcretionary

power of bailing in any cafe : except only, even to this high

jurifdiftion, and of courfe to all inferior ones, fuch perfons as

' In the reign of queen Flizabcth ir \va« a chars^c of high trcafon, by any of the

the unanimous opinion cf the judge?, tliat quecri'i privy cov.ncil. ^i Anderf. 298.)
no court could bail upon a ccmmitincnt, tor

are
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are committed by either houfe of parliament, fo lonf; as the

fefTion lafts; or fuch as are committed foi wuntemi)is by any of

the king's fuperior courts of juftice.

Upon the whole, if the offence be not bailable, or the party
cannot find bail, he is to be committed to the county gaol by
the mittimus of the juftice, or warrant under his hand and feal,

containing the caufe of his commitment; there to abide till de-

livered by due courfe of law ". But this imprifonment, as has

been faid, is only for fafe cuftody, and not for punifhment :

therefore, in this dubious interval between the commitment and

trial, a prifoner ought to be ufed with the utmoft humanity ;

and neither be loaded with needlefs fetters, or fubjedtcd to other

hardfliips than fuch as are abfolutely requifite for the purpofe
of confinement only : though what are fo requifite, mull too

often be left to the difcretion of the gaolers; who are frequently
a mercilefs race of men, and, by being converfant in fcencs of

mifery, fteeled againft any tender fenfation. Yet the law will

not juftify them in fettering a prifoner, unlefs where he is un-

ruly, or has attempted an efcape
"

: this being the humane lan-

guage of our antient lawgivers %
*'

cujiodes poenam Jibi comrnijjh^
** rum non augeant, nee eos torqueant ; Jed omni Jaevitia remottis
**
pietateque adhibita, judicia debite exequantur ,''

»" zHal. P. C. 122. • Flet. /. 1. <. 2(S.

 zinft. 381. 3 Inft. 34.

Vol. IV. Oo



298 Public Boox IV.

Chapter the twenty third.

Of the several modes of PROSECUTION.

THE
next ftep towards the punifhnicnt of offenders is their

profecution, or the manner of their formal accufation.

And this is either upon a previous finding of the fad: by an in-

queft or grand jury ; or without fuch previous finding. The
former way is cither by prefentment, or indiSlment ,

I. A prefentment, generally taken, is a very comprehenfivc
term i including not only prefentments properly fo called, but

alfo inquifitions of office, and indidments by a grand jury. A
prefentment, properly fpeaking, is the notice taken by a grand

jury of any offence from their own knowlege or obfervation %
without any bill of indidment laid before them at the fuit of

the king. As, the prefentment of a nufance, a libel, and the

like ; upon which the officer of the court muft afterwards frame

an indidment, before the party prcfented as the author can be

put to anfwer it. An inquifition of office is the adt of a jury,

fummoned by the proper officer to enquire of matters relating
to the crown, upon evidence laid before them. Some of thcfe

are in themfelves convictions, and cannot afterwards be traverfed

or denied; and therefore the inqueft, or jury, ought to hear all

• Lamb. Eirenarch. /. 4 f. 5.

that
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that can be alleged on both fides. Of this nature are all inqui-

litions oi fdo de Je -y
of tiight in perfons accufed of felony; of

deodands, and the like ; and prefentments of petty oflenves in

the fherifF's tourn or court-leet, whereupon the prelidin?^ othccr

may fet a fine. Other inquifitions may be afterwards traverfed

and examined ; as particularly the coroner's inquifition of the

death of a man, when it finds any one guilty of honiKidi^ : for

in fuch cafes the offender fo prcfented muft be arraigned upon
this inquifition, and may difpute the truth of it ; which brings

it to a kind of indidlment, the nioll ulual and effecftual mcaiis

of profecution , and into which we will therefore enquire a

little more minutely.

II. An indichnent^ is a written acculation of one or more

perfons of a crime or mifdemefnor, preferred to, and prefented

upon oath by, a grand jury. To this end the ihenff of every

county is bound to return to every leifion of the peace, and

every commilTion of oyer and terminer^ and of general gaol de-

livery, twenty four good and lawful men of the county, fome

out of every hundred, to enquire, prefent, do, and execute all

thofe things, which on the part of our lord the king lljall then

and there be commanded them^ They ought to be freeholders,

but to what amount is uncertain^: which fcems to be cajus

omijjus, and as proper to be fupplied by the legiflature ai the

qualifications of the petit jury; which were formerly equally

vague and uncertain, but are now fettled by feveral a<::ts of par-
liament. However, they are ufually gentlemen of the bell fi-

gure in the county. As many as appear upon this panel, are

fworn upon the grand jury, to the amount of twelve at the leaff,

and not more than twenty three j that twelve may be a majo-

rity. Which number, as well as the confiitution itfelf, we find

exadtly defcribed, fo early as the laws of king Ethelred "".
** Exeanf

**
feniores duodecim thaniy et praefcttus cu?n eisy et jurent Jiipcr

**
Jan^uarium quod eis in manus datur, quod ?Jolint tilhim innocentem

^ See appendix. §. i.
''

Ibid. 15;.
* 3 Hal. P. C. 154.

* Wilk. LL Angl. Sax 11 -.

O o 2 **
accufare^



300 Public Book IV.

*'
accufare ^ nee aliquem noxium celare** In the time of king

Richard the firfl (according to Hoveden) the procels of eledtiiig

the grand jury, ordained by that prince, was as follows : four

knights were to be taken from the county at large, who chofc

two more out of every hundred ; which two aflbciated to them-

fclves ten other principal freemen, and thofc twelve were to

anfwer concerning all particulars relating to their own diftrid:.

This number was probably found too large and inconvenient ;

but the traces of this inftitution ftill remain, in that fome of

the jury muft be fummoned out of every hundred. This grand

jury are previoufly inftrudted in the articles of their enquiry,

by a charge from the judge who prefides upon the bench. They
then withdraw, to fit and receive indidlments, which arc pre-
ferred to them in the name of the king, but at the fuit of any

private profecutor ; and they are only to hear evidence on be-

half of the profecution : for the finding of an indictment is

only in the nature of an enquiry or accufation, which is after-

wards to be tried and determined ; and the grand jury are only
to inquire upon their oaths, whether there be fufficient caufe

to call upon the party to anfwer it. A grand jury however

ought to be thoroughly perfuaded of the truth of an indid:ment,

fo far as their evidence goes ; and not to reft fatisfied merely
with remote probabilities : a dodlrine, that might be applied
to very opprefTive purpofes ^

The grand jury arc fworn to enquire, only for the body of

the county, fro corfore comitatus ; and therefore they cannot re-

gularly enquire of a fadt done out of that county for which they
are fworn, unlefs particularly enabled by adl of parliament. And
to fo high a nicety was this matter antiently carried, that where

a man was wounded in one county, and died in another, the

offender was at common law indidlable in neither, becaufe no

complete adt of felony was done in any one of them : but by
ftatute 2 & 3 Edw. VI. c. 24. he is now indidlable in the county
where the party died. And fo in fome other cafes : as particu-

' State Trials. IV. 183.

larly,
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larly, where treafon is committed out of the realm, it may b»

enquired of in any county within the reahn, as the king fhall

dire(5l, in purfuance of ftatutes 26 Hen.VIII. c. 1 3. 35 Hen.VIII.

c. 2. and 5 6c 6 Edw. VI. c. 1 1, But, in general, all offences

muft be enquired into as well as tried in the county where the

fad: is committed*

When the grand jury have heard the evidence, if they think

it a groundlefs accufation, they ufed formerly to endorfe on the

back of the bill,
*^
ignoramus i" or, we know nothing of it;

intimating, that though the fads might poflibly be true, that

truth did not appear to them : but now, they affert in Englifh,

more abfolutely,
** not a true bill ;" and then the party is dif-

charged without farther anfwer. But a frefh bill may afterwards

be preferred to a fubfequent grand jury. If they are fatisfied

of the truth of the accufation, they then endorfe upon it,
** a

'* true bill ;" antiently,
** billa vera." The indid:ment is then

faid to be found, and the party ftands indid:ed. But, to find a

bill, there muft at leaft twelve of the jury agree : for fo tender

is the law of England of the lives of the fubjedls, that no man
can be convicfted at the fuit of the king of any capital offence,

unlefs by the unanimous voice of twenty four of his equals and

neighbours : that is, by twelve at leaft of the grand jury, in the

firfl place, affenting to the accufation
-,
and afterwards, by the

whole petit jury, of twelve more, finding him guilty upon his

trial. But, if twelve of the grand jury affent, it is a good pre-

fentment, though fome of the reft difagree *. And the indid-

ment, when fo found, is publicly delivered into court.

Indictments muft have a precife and fufficicnt certiiinty.

By ftatute i Hen. V. c. 5. all indidments muft fet forth the

chriftian name, firname, and addition of the ftate and degree,

myftery, town, or place, and the county of the oftcndcr : and

all this to identify his perjbn. The time, and placey arc alfo to be

afcertained, by naming the day, and townftiip, in which the fa6l

was committed : though a miftake in thcfc points is in general

t zHai.p.c. 161. not
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not held to be material, provided the time be laid previous to

the finding of the indic^lment, and the place to be within the

jurifditUon of the court. But fometimes the time may be very

material, where there is any limitation in point of time affigned
for the profecution of offenders; as by the ftatute 7Will. III. c.3.

which enacts, that no profecution ihall be had for any of the trea-

fons or mifprifions therein mentioned (except an aflairination de-

figned or attempted on the perfon of the king) unlefs the bill of

indictment be found within three years after the offence com-
mitted ^

: and, in cafe of murder, the time of the death mull

be laid within a year and a day after the mortal ftroke was

given. The offence itfelf muft alfo be fet forth with clearnefs

and certainty : and in fome crimes particular words of art mufl

be ufed, which are fo appropriated by the law to exprefs the

precife idea which it entertains of the offence, that no other

words, however fynonymous they may feem, are capable of

doing it. Thus, in treafon, the fadls mufl be laid to be done,
*<

treaibnably, and againll his allegiance;" antiently
^'

proditorie
*' et contra ligcantiae fuae debitum :" elfe the indicftment is void.

Iffc indictments for murder, it is neceffary to fay that the party
indicted ** murdered," not ** killed" or **

flew," the other; which

till the late flatute was expreffed in Latin by the word <* murdra^
** wV. In all indictments for felonies, the adverb **

felonioufly,
^^
feloniccy' mufl be ufed; and for burglaries alfo,

^*
burglariter,"

or in Englifh,
**
burglarioufly :" and all thefe to afcertain the

intent. In rapes, the word '*

rapuity' or **
ravifhed," is necef-

fary, and mufl not be expreffed by any periphralis ; in order to

render the crime certain. So in larcinies alfo, the words ^\felo^
** nice cepit et afporiavity felonioufly took and carried away," are

neceffary to every indictment ; for thefe only can exprefs the

very offence. Alfo in indictments for murder, the length and

depth of the wound fhould in general be expreffed, in order

that it may appear to the court to have been of a mortal nature:

but if it goes through the body, then it's dimenficns are imma-

terial, for that is ap^^arently futhcient to have been the caufe of

* Foft. 249.
» See Vol. III. pag. 321.

the
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the death. Alfo where a limb, or the like, is abfolutely cutoff,

there fuch defcription is impoflible ''. Laftly, in indictments the

value of the thing, which is the fubjedt or inftrument of the

offence, mufl: fometimes be expreffed. In indiClments for lar-

cinies this is neceffary, that it may appear whether it be grand
or petit larciny ; and whether entitled or not to the benefit of

clergy : in homicide of all forts it is neceffary ; as the weapon,
with which it is committed, is forfeited to the king as a deo-

dand.

The remaining methods of profecution are without any pre-
vious finding by a jury, to fix the authoritative flamp of verifi-

militude upon the accufation. One of thefe, by the common law,

was when a thief was taken with the mainour, that is, with the

thing ftolen upon him, in manu. For he might, when fo detected

flagrante delidlo, be brought into court, arraigned, and tried,

without indictment : as by the Danifh law he might be taken

and hanged upon the fpot, without accufation or trial '. But

this proceeding was taken away by feveral flatutes in the reign
of Edward the third "": though in Scotland a fimilar procefs re-

mains to this day". So that the only fpccicb of proceeding at the

fuit of the king, without a previous indid:ment or prefentment

by a grand jury, now feems to be that of information,

III. Informations are of two forts ; firfl, thofe which

are partly at the fuit of the king, and partly at that of a fub-

jcCt 'y
and fecondly, fuch as are only in the name of the king.

The former are ufually brought upon penal ftatutes, which in-

fli(5t a penalty upon conviction of the offender, one part to the

ufe of the king, and another to the ufe of the informer ; and

are a fort of qui tarn aCtions, (the nature of which was explained
in a former volume °) only carried on by a criminal inllc. J of a

civil procefs : upon which I fhall therefore only obfcrve, that

^
5 Rep. 12?.

" Lord Kayms. I. 331.
'

^ixtTxs^Ci. de jure Sueon. /. 3. f. 5.
• Sec Vol. III. pag. i6q.

" «Hal. P. C. 149.

by
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by the ftatute 31 Eliz. c. 5. no proiecution upon any penal fla-

tute, the fuit and benefit whereof are limited in part to the

king and in part to the profecutor, can be brought by any com-
mon informer after one year is expired fince the cornmiffion of

the offence ; nor on behalf of the crown after the lapfe of two

years longer ; nor, where the forfeiture is originally given only
to the king, can fuch profecution be had after the expiration of

two years from the commiffion of the offence.

Th e informations, thnt are exhibited in the name of the

king alone, are alfo of two kinds : firfl, thofe which arc truly
and properly his own fuits, and filed ex

officio by his own imme-
diate officer, the attorney general : fecondly, thofe in which,

though the king is the nominal profecutor, yet it is at the rela-

tion of fome private perfon or common informer ; and they are

filed by the kmg's coroner and attorney in the court of king's

bench, ufually called the mafter of the crown-office, who is

for this purpofe the {landing officer of the public. The objeds
of the king's own ppofecutions, filed ex

officio by his own at-

torney general, are properly fuch enormous mifdemefnors, as

peculiarly tend to difturb or endanger his government, or to

molelT: or aflTront him in the regular difcharge of his royal func-

tions. For offences fo high and dangerous, in the punifhment
or prevention of which a moment's delay would be fatal, the

law4ias given to the crown the power of an immediate profe-

cution, without waiting for any previous application to any
other tribunal. A power, fo neceffary, not only to the eafe

and fafety but even to the very cxiftence of the executive ma-

giftrate, was originally referved in the great plan of the Englifh

conflitution, which has wifely provided for the due prefervation
of all it's parts. The objedls of the other fpccies of informa-

tions, filed by the mafter of the crown-office upon the com-

plaint or relation of a private fubjedt, are any grofs and noto-

rious mifdemefnors, riots, batteries, libels, and other immora-

lities of an atrocious kind p, not peculiarly tending to difturb

* 2 Hawk. P. C. 260.

the
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the government (for thofe are left to the care of the attorney-

general) but which, on account of their magnitude or perni-

cious example, deferve the moft public animadverfion. And
when an information is filed, either thus, or by the attorney

general ex
officio,

it muft be tried by a petit jury of the county
where the offence arifes : after which, if the defendant be found

guilty, he muft refort to the court for his punifhment.

Th ere can be no doubt but that this mode of profecution,

by information (or fuggeflion) filed on record by the king's at-

torney general, or by his coroner or mafter of the crown-office

in the court of king's bench, is as antient as the common law

itfelf ''. For as the king was bound to profecute, or at lead to

lend the fandtion of his name to a profecutor, whenever a grand

jury informed him upon their oaths that there was a fufficient

ground for inftituting a criminal fuit ; fo, when thefe his imme-
diate officers were otherwife fufficiently afiured that a man had

committed a grofs mifdemefnor, either perfonally againft the

king or his governm<fnt, or againfl the public peace and good
order, they were at liberty, without waiting for any farther in-

telligence, to convey that information to the court of king's

bench by a fuggeftion on record, and to carry on the profecution
in his majefty's name. But thefe informations (of every kind)
are confined by the conflitutional law to mere mifdemefnors

only : for, wherever any capital offence is charged, the f:\mc

law requires that the accufation be warranted by the Oc^th of

twelve men, before the party lliall be put to nnfwer it. And, as

to thofe offences, in which informations were allowed as well as

inciidtments, fo long as they were confined to this high and re-

fpe(5lablc jurifdidion, and were carried on in a legal and regular

courfe in his majefty's court of king's bench, the rul'jcct had no

reafon to complain. The fame notice wns givcii, tlio fame pro-
cefs was iffued, the fame pleas were allowed, thf: fair.e tri.il by

jury was had, the fame judgment was given by the fame judges
as if the profecution had originally been by indictment. Dut

s I SJiou. 118.

Vol. IV. P p when
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when the llatute 3 Hen.VII. c. i. had extended the jurifdidlon
of the court of ftar-chamber, the members of which were the

fole judges of the law, the fa(5t, and the penalty ; and when
the ftatutc 11 Hen.VII. c. 3.

had permitted informations to be

brought by any informer upon any penal ftatute, not extending
to life or member, at the affifes or before the juftices of the

peace, who were to hear and determine the fame according to

their own difcretion ; then it was, that the legal and orderly

jurifdiition of the court of king's bench fell into difufe and ob-

livion, and Empfon and Dudley (the wicked inftruments of king

Henry VII) by hunting out obfolete penalties, and this tyranni-
cal mode of profecution, with other oppreffive devices ', conti-

nually harafTed the fubjed: and fliamefully inriched the crown*

The. latter of thefe ads was foon indeed repealed by llatute

I Hen.VIII. c. 6. but the court of ftar-chamber continued in

high vigour, and daily increaling it's authority, for more than a

century longer > till finally aboliflied by ftatute 16 Car. I. c. 10.

Upon this diflblution the old common law' authority of the

court of king's bench, as the cujlos morum of the nation, being
found neceffary to refide fomewhere for the peace and good go-
vernment of the kingdom, was again revived in practice*. And
it is obfervable, that, in the fame a(fl of parliament which abo-

lifhed the court of ftar-chamber, a conviction by information is

cxprelTly reckoned up, as one of the legal modes of convidlion of

Inch perfons, as fhould offend a third time againft the provifions
of that ftatute ". It is true, fir Matthew Hale, who prefided in

this court foon after the time of fuch* revival, is faid
^

to have

been no friend to this method of profecution : and, if fo, the

reafon of fuch his diflike was probably the ill ufe, which the

mafter of the crown-office then made of his authority, by per-

mitting the fubjcd: to be harraffed with vexatious informations,

'
I And. 157. ///. Information, pag. 187. (edit. 1657.)

•
1;
Mud. 464, 2 Sid. 71. 1 Sid. 152.

•

tjtyl. Rep. 217. 245. Styl. pra^ft Reg.
" Stat. 16 Car. I. c. 10. §.6.
^

5 Mod. 460.

whea-
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whenever applied to by any malicious or revengeful proiecutor;
rather than his doubt of their legality, or propriety up(;n urgent
occalions*. For the power of filing iniormiition!], v^ithout any

control, then refided in the breail: of the nvailcr : and, b^ing
filed in the name of the king, they fubjedted the proiccutor to

no cofts, though on trial they proved to be i;ruundb:ib. This

oppreflive ufe of them, in the times preceding the revolution,

occafioned a flruggle, foon after the accetTion of king WJllldm^
to procure a declaration of their illegality by tlic judgment of

the court of king's bench. But fir John Holt, who then prefi-

ded there, and all the judges, were clearly of opinion, that this

proceeding was grounded on the common law, and could not be

then impeached. And, in a few years afterwards, a more tem-

perate remedy was applied in parliament, by flatute 46c 5 W. 6c

M. c. 18. which enads, that the clerk of the crown ihall not

file any information without exprefs diredlion from the court of

kmg's bench : and that every profecutor, permitted to promote
fuch information, fhall give fecurity by a recognizance of twenty

pounds (which now feems to be too fmall a fum) to profecute
the fame with efFedl ; and to pay cofts to the defendant, in cafe

he be acquitted thereon, unlefs the judge, who tries the infor-

mation, ihall certify there was reafonable caufe for hling it ; and,

at all events, to pay coils, unlefs the information fliall be tried

within a year after ilfue joined. But there is a provifo in thib

adt, that it fhall not extend to any other informations, than

thofe which are exhibited by the malfer of tjie crown-otTice :

and, confequently, informations at the king's own fuit, filed bv

his attorney general, are no way reitrained thereby.

Th e r e is one fpecies of informations, ftill fiirther regulated

by flatute 9 Ann. c. 20. viz. thofe in the nature of a writ of guo
warranto ; which was ihewn in the preceding volume % to be a

remedy given to the crown againif fuch as had ufurped or in-

truded into any office or franchife. The modern information

'
I S;iinid. 301. iSiJ. 1-4. Knvr. 361. i Show. io6.

» M. 1W..VM. 5Mod.45-9. Com!). 141.
' S.c Vol. HI. pag. 262.

I' p 2 tends
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tends to the fame purpofe as the antient writ, being generally
made ufe of to try the civil rights of fuch franchifes ; though
it is commenced in the fame manner as other informations are,

by leave of the court, or at the will of the attorney-general :

being properly a criminal profecution, in order to fine the de-

fendant for his ufurpation, as well as to ouft him from his office;

yet ufually confidered at prefent as merely a civil proceeding.

Th e s e are all the methods of profecution at the fuit of the

king. There yet remains another, which is merely at the fuit

of the fubjed:, and is called an appeaL

IV. A N appeal, in the fenfe wherein it is here ufed, does not

(ignify any complaint to a fuperior court of an injuftice done by
an inferior one, which is the general ufe of the word; but it here

means an original fuit, at the time of it's firft commencement *.

An appeal therefore, when fpoken of as a criminal profecution,
denotes an accufation by a private fubjedl againft another, for

fome heinous crime ; demanding punifhment on account of the

particular injury fufFered, rather than for the offence againft the

public. As this method of profecution is ftill in force, I cannot

omit to mention it : but, as it is very little in ufe, on account

of the great nicety required in conducfling it, I (hall treat of it

very briefly ; referring the ftudent for more particulars to other

voluminous compilations **.

Th I s private procefs, for the punifhment of puWic crimes,

had probably it's original in thofe times, when a private pecu-

niary fatisfadtion, called a weregild, was conftantly paid to the

party injured, or his relations, to expiate enormous oiFences..

This was a cuftom derived to us, in common with other nor-

thern nations', from our anceftors, the antient Germans; among

* It is deri\rcd from the French,
"

appel- £inie as the ordinary fenfe of "
appeal" ia

**/fr," the verb aftive, which fignlftes to Englifh.

call upon, fummon, or challenge one ; and ** 2 Hawk. P. C. ch. 23.

BOt the verb neater, which fi^nifies the * Stiemh. dt jurt Sutig* /. 3. /. 4«

whom
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whom according to Tacitus ^,

** luitur homicidtum certo armento-
** rum ac pecorum numero ; recipitque fatisjadltonem univerfa do'
** mus '." In the fame manner by the Irifh Brehon law, in

cafe of murder, the Brehon or judge was ufed to compound be-

tween the murderer, and the friends of the deceafed who profe-
cuted him, by caufing the malefadlor to give unto them, or to

the child or wife of him that was flain, a recompenfe which

they called an eriach ^ And thus we find in our Saxon laws

(particularly thofe of king Athelftan
*)

the feveral weregilds for

homicide jeftablifhed in progrefTive order, from the death of the

ceorl or peafant, up to that of the king himfelf ^. And in the

laws of king Henry I \ we have an account of what other of-

fences were then redeemable by weregild, and what were not

i^ ^. As therefore, during the continuance of this cuftom, a pro-
cefs was certainly given, for recovering the weregild by the party
to whom it was due ; it feems that, when thefe offences by de-

grees grew no longer redeemable, the private procefs was flill

continued, in order to infure the inflidion of punishment upon
the offender, though the party injured was allowed no pecuniary

compeniation foe the offence.

But, though appeals were thus in the nature of profecutlons
for fomc atrocious injury committed more immediately againil
an individual, yet it alfo was antiently permitted, that any fub-

* de M. G. c. 21. the party flain : but that of the king was
* And in another place, (f. 12.)

'* De- divided; one half being paid to the public,
**

tiJhs, pr« modu ptsnarutrif gquerum pecorum- the other to this royal family.
**

quenumeracoaviSii muliitntur. Pars mulSae *
c. 12.

**regi vel dvitatii pars ipfi qui vindicatur,
" In Turkey this principle is ftill carried

" vel propinquis ejus, exJolviturP fo far, that even murder is never prolecuted
'

Spenfcr's ftate of Ireland, pag. 1513. by the officers of the government, as with

iiit. Hughe*. uj. It is the bufmefs of the next relations,

» Juiic. Quit. Limd Wilk. 71. and them only, to revenge the flaughter of

* The weregild of a ceorl was 266 their kinfmen ; and if they rather choofe

thrymfas, that of the king 30000 ; each
(
as they generally do

)
to compound the

thrymfa being equal to about a fhilling of matter for money, nothing more is laid

our prefent money) The weregild of a about it. (Lady M. W.Montague, lett 42.)

Cubjc^l was
fuid entirely to the relations of

jca
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jecfl might appeal another fubjedl of high-treafon, either in the

courts of common law', or in parliament, or (for treafons com-

mitted beyond the fcas) in the court of the high conltable and

marllial. The cognizance of appeals in the latter ftili continues

in force ; and io late as 1631 there was a trial by battel awarded

in the court of chivalry, on fuch an appeal of treafon"": but the

firfl was virtually aboliihed" by the flatutes 5Edw. III. c. 9. and

25 Edw. III. c. 24. and the fecond exprel/ly by ftatute i Hen. IV.

c. 14. So that the only appeals now in force, for things done

within the realm, are appeals of felony and mayhem.

An appeal oi felony may be brought for crimes committed

cither againft the parties themfelves, or their relations. The
crimes againft the parties themfelves are larciny, rape, and a?fcn.

And for thefe, as well as for may/jctHy the perfons robbed, ravilh-

cd, maimed, or whofe houfes arc burnt, may inftitute this pri-

vate procefs. The only crime againft one's relation, for which

an appeal can be brought, is that of
killing him, by either mur-

der or manfiaughter. But this cannot be brought by every rela-

tion : but only by the wife for the death of her huft^and, or by
the heir male for the death of his anceftor ; which heirftiip was

aUb confined, by an ordinance of king Henry the iirft, to the

four neareft degrees of blood °. It is given to the wife, on ac-

count of the lofs of her hulband : therefore, if fhe marries again,

before or pending her appeal, it is loft and gone ; or, if ftie

marries after judgment, (he fhall not demand execution. The

heir, as was faid, muft alfo be heir male, and fuch a one as was

the next heir by the courfe of the common law, at the time of

the killing of the anceftor. But this rule has three exceptions :

I. If the perfon killed leaves an innocent wife, fhe only, and

not the heir, fhall have the appeal : 2. If there be no wife, and

the heir be accufed of the murder, the perfon, who next to him
would have been heir male, ftiall bring the appeal : 3. If the

' Britt. c. 22.
 

I Hal. P. C. 349.
•*

By Donald lord Rea ajrHJnft David * Mirr. c. 2. 5- 7.

JRamrt-y. (Ralliw. vol. 2. pait. 2. rag.ii 2.)

wife
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wife kills her huioand, the heir may appeal her of the death.

And, by the flatute of Gloucefter, 6 Edw. I. c. 9. all appeals of

death muft be fued within a year and a day after the completion

of the felony by the death of the party : which feems to be

only declaratory of the old common law ; for in the Gothic

conftitutions we find the fame ^*
praefcriptio annalis, quae currit

**
adverfus aSloreniy Ji de homicida ei non coiijlat intra annum a caede

**fa£la, nee quenquam interea arguat et accufet p."

These appeals may be brought, previous to any indidment ;

and, if the appellee be acquitted thereon, he cannot be after-

wards indidted for the fame offence. In like manner as by the

old Gothic conftitution, if any offender gained a verdift in his

favour, when profecuted by the party injured, he was alfo un-

derftood to be acquitted of any crown profecution for the fame

offence'': but, on the contrary, if he made his peace with the

king, flill he might be profecuted at the fuit of the party. And

fo, with us, if a man be acquitted on an indidlment of murder,

or found guilty, and pardoned by the king, flill he may, by
virtue of ftatute 3 Hen.VII. c. t. be profecuted by appeal for the

fame felony, not having as yet been puniflied for it : though, if

he hath been found guilty of manflaughter on an indidment,

and hath had the benefit of clergy, and fuffered the judgment
of the law, he cannot afterwards be appealed. For it is a maxim
of law, that ** nemo bis punitur pro eodem deli^oy

If the appellee be found guilty, he iliall fuffer the fame judg-
ment, as if he had been convidled by indidlment : but with this

remarkable difference; that on an indictment, wliich is at the

fuit of the king, the king may pardon and remit ilie execution ;

on an appeal, which is at the fuit of a private fabiec^^, to make
an atonement for the private wrong, the king can no more par-
don it, than he can remit the damages recovered on an acti'jn of

battery '. In like manner as, while the weregild continued to

P Sticinh. de jure Goth. !. 3. r. 4.
' i H.;v. k P. C. 392.

^ Ibid. /. I. f. 5.

be
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be paid as a fine for homicide, it could not be remitted by the

king's authority ', And the antient ufage was, fo late as Henry
the fourth's time, that all the relations of the flain (hould drag
the appeUee to the place of execution

*
: a cuftom, founded upon

that favage fpirit
of family refentment, which prevailed univer-

fally through Europe, after the irruption of the northern na-

tions, and is peculiarly attended to in their feveral codes of law ;

and which prevails even now among the wild and untutored in-

habitants of America : as if the finger of nature had pointed it

out to mankind, in their rude and uncultivated ftate. However,

the punishment of the offender may be remitted and difcharged

by the concurrence of all parties interefted ; and as the king by
his pardon may fruftrate an indictment, fo the appellant by his

releafe may difcharge an appeal
"

:
** nam quilibet potejl renunciare

"juri, pro fe introduSfo.''

Th e se are the feveral methods of profecution inftituted by
the laws of England for the punifhment of offences j of which

that by indictment is the moft general. I {hall therefore confine

my fubfequent obfervations principally to this method of profe-

cution J remarking by the way the moft material variations that

may arife, from the method of proceeding by either information

or appeal.

• LL.Edm. ^.3.
•

I Hal. P. C. 9.

^ M. i\ Hen. IF, 12. 3 Inft. 131.
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Chapter the twenty fourth.

Of process upon an INDICTMENT.

w E are next, in the fourth place, to enquire into the

manner of ifluing procefsy after indidlment found, to

bring in the accufed to anfwer it. We have hitherto fuppofed
the offender to be in cuftody before the finding of the indicfl-

ment ; in which cafe he is immediately to be arraigned thereon.

But if he hath fled, or fecretes himfelf, in capital cafes ; or

hath not, in fmaller mifdemefnors, been bound over to appear
at the aflifes or feffions, dill an indi(5tment may be preferred

againft him in his abfence ; fince, were he prefcnt, he could not

be heard before the grand jury againft it. And, if it be found,

then procefs muft iffue to bring him into court j for the indidl-

ment cannot be tried, unlefs he perfonally appears : according
to the rules of equity in all, and the exprefs provifion of ftatute

28 Edw. III. c. 3. in capital, cafes; that no man fhall be put to

death, without being brought to anfwer by due procefs of law.

Th e proper procefs on an indictment for any petty mifde-

mefnor, or on a penal ftatute, is a writ of venire facias j which

is in the nature of a fummons to caufe the party to appear. And
if by the return to fuch venire it appears, that the party hath

lands in the county whereby he may be diftreined, then a dif-

trefs infinite fliall be iffued from time to time till he appears.
Vol, IV. Q^q But
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But if the flicriff returns that he hath no lands in his bailiwick,

then (upon his non-appearance) a writ of capias (hall iiTue, which

commands the fheriff to take his body, and have him at the next

afiifes j and if he cannot be taken upon the firfl: capias, a fecond,

and a third ihall iiTue, called an alias, and a pluj'ies capias. But,
on indid:ments for treafon or felony, a capias is the firll procefs :

and, for treafon or homicide, only one fliall be allowed to iffue "*,

or two in the cafe of other felonies, by ftatute 25 Edw. III.

c. 14. though the ufage is to iflue only one in any felony; the

provifions of this ftatute being in mofl cafes found imprad:icable\
And fo, in the cafe of mifdemefnors, it is now the ufual prac-
tice for any judge of the court of king's bench, upon certificate

of an indictment found, to award a writ of capias immediately,
in order to bring in the defendant. But if he abfconds, and it

is thought proper to purfue him to an outlawry, then a greater
exadbnefs is neceffary. For, in fuch cafe, after the feveral writs

have ilTued in a regular number, according to the nature of the

refpedlive crimes, without any effed:, the offender fliall be put
in the exigent in order to his outlawry : that is, he fhall be ex-

a<fted, proclaimed, or required to furrender, at five county courts j

and if he be returned quinto exadius, and does not appear at the

fifth exa<5tion or requifition, then he is adjudged to be outlawed^

or put out of the proteAion of the l^w ; fo that he is incapable
of taking the benefit of it in any refpe.tTt:,

either by bringing ac-

tions or otherwife.

Th e punifhment for outlawries upon indi(5tments for mifde-

mefnors, is the fame as for outlawries upon civil a(5tions ; (
of

which, and the previous procefs by writs of capias, exigi facias,
and proclamation, we fpoke in the preceding book '

)
viz. for-

feiture of goods and chattels. But an outlawry in treafon or fe-

lony amounts to a convicStion and attainder of the offence charged
in the indi<ftment, as much as if he had been found guilty by
his country ^. His life is however ftill under the protecflion of

 See appendix, ^, i. ' Sec Vol. III. pag. 283,4.
" 2 Hal. P. C. 195.

* 2 Hal. P. C. 205.

the
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the law, as hath formerly been obferved
'

: and though antlently

an outlawed felon was faid to have cdput /upinum, and might be

knocked on the head like a wolf, by any one that Ihould meet

him*i becaufe, having renounced all law, he was to be dealt

with as in a Hate of nature, when every one that fliould find him

might flay him : yet now, to avoid fuch inhumanity, it is holden

that no man is intitled to kill him wantonly or wilfully ; but in

fo doing is guilty of murder-, unlefs it happens in the endea-

vour to apprehend him ^. For any perfon may arreft an outlaw

on a criminal profecution, either of his own head, or by writ

or warrant of capias ut/agatum, in order to bring him to execu-

tion. But fuch outlawry may be frequently reverfed by writ of

error; the proceedings therein being (as it is fit they Hiould be)

exceedingly nice and circumftantial j and, if any fingle minute

point be omitted or mifcondu(5led, the whole outlawry is illegal,

and may be reverfed : upon which reverfal the party accufed is

admitted to plead to, and defend himfelf againft, the indicftment.

Thus much for procefs to bring in the offender after indivft-

mcnt found ; during which ftage of the profecution it is, that

writs of certiorari facias are ufually had, though they may be

had at any time before trial, to certify and remove the indi(ft-

ment, with all the proceedings thereon, from any inferior court

of criminal jurifdidion into the court of king's bench ; which

is the fovereign ordinary court of juftice in caufes criminal. And
this is frequently done for one of thefe four purpofes ; either,

I. To confider and determine the validity of appeals or indict-

ments and the proceedings thereon ; and to qualh or confirm

them as there is caufe : or, 2. Where it is furmifed that a par-
tial or infufficient trial will probably be had in the court below,

the indidlment is removed, in order to have the prifoncr or de-

fendant tried at the bar of the court cf king's bench, or b.cfore

the juflices of niji prius : or, 3.
It is fo removed, in order to

plead the king's pardon there : or, 4. To illue procefs of

• See pag. 178. < i Hal. P. C. 49-.
'

iMirr. c. 4. §.4. Co. Litt. 128. *• B:act(,n. //. 125*

Qjl 2 outlawry
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outlawry agalnft the offender, in thofe counties or places where

the procefs of the inferior judges will not reach him '. Such

writ of certiorari,' when iifued and delivered to the inferior court

for removing any record or other proceeding, as well upon in-

dictment as otherwife, fuperfedes the jurifdidtion of fuch infe-

rior court, and makes all fubfequent proceedings therein entirely

erroneous and illegal ; unlefs the court of king's bench remands

the record to the court below, to be there tried and determined.

A certiorari may be granted at the inflance of cither the profe-
cutor or the defendant : the former as a matter of right, the

latter as a matter of difcretion j and therefore it is feldom granted
to remove indiftments from the juftices of gaol delivery, or after

iffue joined or confeffion of the fa(5t in any of the courts below ^.

At this flage of profecution alfo it is, that indictments found

by the grand jury againft a peer muft: in confequence of a writ

of certiorari be certified and tranfmittcd into the court of parlia-

ment, or into that of the lord high fteward of Great Britain 3

and that, in places of exclufive jurifdid:ion, as the two univer-

fities, indicftments muft be delivered
( upon challenge and claim

of cognizance )
to the courts therein eftablifhed by charter, and

confirmed by aCt of parliament, to be there refpeCtlvely tried

and determined.

' 2 Hal. P. C. 210. "^ 2 Hawk. P. C. 287. 480^749.
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Chapter the twenty f 1 f t i{.

Of arraignment, and IT^^

INCIDENTS.

WHEN the offender either appears voluntarily to an in-

di(ftnient, or was before in cuftody, or is brought in upon
criminal proccfs to anfwer it in the proper court, he is imme-

diately to be arraigned thereon ; which is the fifth flage of cri-

minal profecution.

T o arraign, is nothing elfe but to call the prifoner to the bar

of the court, to anfwer the matter charged upon him in the in-

dictment ". The prifoner is to be called to the bar by his name ;

and it is laid down in our antient books S that, though under

an indidment of the highefl nature, he mull be brought to the

bar without irons, or any manner of (hackles or bonds ; unkls

there be evident danger of an efcape, and then he may be ic-

cured with irons. But yet in Layer's cafe, A. D. 1722. a dif-

ference was taken between the time of arraignment, and the

time of trial ; and accordingly the prifoner flood at the bar in

chains during the time of his arraignment ^

» 2 Hal. P. C. 216. Britt. f. 5. Staunfih P. C. 7^ ^ ln!l ';4.

^ Brza. /.}. i/rccron. c. iS. §.3. Mirr. Kel.io. 2HaI. P. C.21Q. .'Hau k. I'.C.^cK.
t. 5. jWf. 1. ^ 54. Flet. A I. f. 31. ^. 1.

"^ Sutc TiiaL. VI. ^30.
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When he is brought to the bar, he is called upon by name
to hold up his hand : which, though it may feem a

trifling cir-

cumftance, yet is of this importance, that by the holding up of

his hand conjiat de perfona, and he owns himfelf to be of that

name by which he is called"^. However it is not an indifpenfable

ceremony ; for, being calculated merely for the purpofe of iden-

tifying the perfon, any other acknowlegement will anfwer the

purpofe as well : therefore, if the prifoner obftinately and con-

temptuoully refufes to hold up his hand, but confcffes he is the

perfon named, it is fully fufficient^^

Then the indidment is to be read to him diftindly in the

Englilh tongue (which was law, even while all other proceedings
were in Latin) that he may fully underfland his charge. After

which it is to be demanded of him, whether he be guilty of the

crime, whereof he itands lndi(^cd, <>\ not guilty. By the old

common law the accelfory could not be arraigned till the princi-

pal was attainted ; and therefore, if the principal had never been

indi<fted at all, had ftood mute, had challenged above thirty five

jurors peremptorily, had claimed the benefit of clergy, had ob-

tained a pardon, or had died before attainder, the accefibry in

any of thefe cafes could not be arraigned : for non conjlhit whe-

ther any felony was committed or no, till the principal was at-

tainted ; and it might fo happen that the acceilbry fliould be con-

vidted one day, and the principal acquitted the next, which

would be abfurd. However, this abfurdity could only Jiappen,

where it was pofiible, that a trial of the principal might be had,

fubfequent to that of the acceiTory : and therefore the law fHll

continues, that the accelfory Ihall not be tried, fo long as the

principal
remains liable to be tried hereafter. But by ftatutc

I Ann. c. 9. if the principal be once convi(5ted, and before at-

tainder, (that is, before he receives judgment of death or out-

lawry) he is delivered by pardon, the benefit of clergy, or other-

wife ; or if the principal {lands mute, or challenges peremptorily
' 2 Hal. P. C. 219.

«
Ra>m..^c8.

above
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above the legal number of jurors, fo as never to be convi(5ted at

all j in any of thefe cafes, in which no fubfequent trial can be

had of the principal, the accefTory may be proceeded again ft, as

if the principal felon had been attainted ; for there is no danger
of future contradi<3:ion. And upon the trial of the accefTory, as

well after as before the convidtion of the principal, it feems to

be the better opinion, and founded on the true fpirit of juftice^

that the accefTory is at liberty (if he can) to controvert the guilt

of his fuppofed principal, and to prove him innocent of the

charge, as well in point of fadl as in point of law.

W H E N a criminal is arraigned, he tiihtTJiands mute, or con-

fejjcs the fadt ; which circumftances we may call incidents to the

arraignment : or elfe he pleads to the indiftment, which is to be

confidered as the next flage of proceedings. But, firft, let us

obferve thefe incidents to the arraignment, of ftanding mute.

I. Regularly a prifoner is faid to ftand mute, when, being

arraigned for treafon or felony, he either, i . Makes no anfwer

at all : or, 2. Anfwers foreign to the purpofe, or with fuch

matter as is not allowable ; and will not anfwer otherwife : or,

3. Upon having pleaded not guilty, refufes to put himfelf upon
the country ^. If he fays nothing, the court ought ex

officio
to

impanel a jury, to enquire whether he ftands obftinately mute, or

whether he be dumb ex vifitatione Dei, If the latter appears to

be the cafe, the judges of the court (who are to be of counfel

for the prifoner, and to fee that he hath law and juftice) fhall

proceed to the trial, and examine all points as if he had pleaded
not guilty ^. But whether judgment of death can be given

againft fuch a prifoner, who hath never pleaded, and can fay

nothing in arreil of judgment, is a point yet undetermined '.

f Poller. 365, i^c.
•> 2 Hawk. P. C. 327.

» 2Hal.P.C. 316.
i

2Hal.P.C.3i7.

If
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I F he be found to be obftinately mute, (which a prifoncr hath

been held to be, that hath cut out his own tongue^,) then, if

it be on an indidtment of high treafon, it is clearly fettled that

{landing mute is equivalent to a conviction, and he {hall receive

the fame judgment and execution \ And as in this the highe{l

crime, fo alto in the loweft fpecies of felony, viz. in petit lar-

ciny, and in all mifdemefnors, {landing mute is equivalent to

conviction. But upon appeals or indictments for other felonies,

or petit treafon, he {hall not be looked upon as convicted, fo as

to receive judgment for the felony ; but {hall, for his ob{linacy,

receive the terrible fentence of penance, or peine forte et dure.

Before this is pronounced the prifoner ought to have not

only trina admonitio, but alfo a convenient refpite of a few hours,

and the fentence fliould be diHinClly read to him, that he may
know his danger

""
: and, after all, if he continues obftinate, and

his offence is clergyable, he fhall have the benefit of his clergy

allowed him ; even though he is too llubborn to pray it
"• Thus

tender has the modern law been of inflicting this dreadful punifh-
ment : but if no other means will prevail, and the prifoner

(when charged with a capital felony) continues {lubbornly mute,

the judgment is then given againfl him, without any di{linCtion

of fex or degree. A judgment, which the law has purpofely

ordained to be exquifitely fevere, that by that very means it might

rarely be put in execution.

The rack, or queflion, to extort a confe{non from criminals,

is a practice of a different nature : this being only ufed to com-

pel a man to put himfelf upon his trial
-,

that being a fpecies of

trial in itfelf. And the trial by rack is utterly unknown to the

law of England ; though once when the dukes of Exeter and

Suffolk, and other miniflers of Henry VI, had laid a defign to

introduce the civil law into this kingdom as the rule of govern-

k
3lnft 178.

"• 2 Hal. P. C. 320.
• 2 Hawk. P. C. 329. 2Hal. P. C.317.

" 2Hal.P. C. 321. 2 Hawk. P. C 332.

ment.
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ment, for a beginning thereof they ereded a rack for torture ;

which was called in derifion the duke of Exeter's daughter, and

flill remains in the tower of London": where it was occafionally

ufed as an engine of flate, not of law, more than once in the

reign of queen Elizabeth p. But when, upon the affaflination of

Villiers duke of Buckingham byPelton, it was propofed in the

privy council to put the affaflin to the rack, in order to difcover

his accomplices; the judges, being confulted, declared unani-

moully, to their own honour and the honour of the Englifh

law, that no fuch proceeding was allowable by the laws of

England *'. It feems aftonifhing that this ufagc, of adminiflring
th» torture, {hould be faid to arife from a tendernefs to the lives

of men : and yet this is the reafon given for it's introdudlion in

the civil law, and it's fubfequent adoption by the French and

other foreign nations '
: vtz. becaufe the laws cannot endure

that any man fhould die upon the evidence of a falfe, or even a

fmgle, witnefs ; and therefore contrived this method that inno-

cence ihould manifeft itfelf by a (lout denial, or guilt by a plain
confeffion. Thus rating a man's virtue by the hardinefs of his

conftitution, and his guilt by the fenfibility of his nerves ! But

there needs only to ftate accurately', in order moft efFedtually

to expofe, this inhuman fpecies of mercy: the uncertainty of

which, as a teft and criterion of truth, was long ago very ele-

gantly pointed out by TuUy ; though he lived in a ftate wherein

it was ufual to torture flaves in order to furnifh evidence :
" fa-

** men, fays he, ///a tormenta gubernat dolor, fnoderatur natura
"

^mnf^^^ f^^ animi turn corporis, regit quaefitor, jieSlit libido,

**
corrumpit /pes, injirmat metus

-,
ut in tot rerum angnjiiis nihil

*' veritati loci relinquatur *."

*
3 Inft. 35. arc truly mathematical :

** the force of the

' Barr. 69. 385.
" mufcles and the fenfibility gf the nerves

* Ruflnv. Cull. i. 638.
" of an innocent perfon being given, it i*

' Cod. I. g. t. 41. /. 8. W t. 47. /. 16. "
required to find the degree of pain, ne-

Fortcfc. de LL. Angl. c.xt. •'
ceflary to make him confefs himfclf guilty

* The marquis fieccaria, (ch.i6.) in an "of a given crime."

exquifitc piece of raillery, h.-n prcpofcd this ' Pro Sult'a. 28.

problem, with a gravity and prccifion tliat

Vol. IV. R r The
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Th e Englifh judgment of penance for ftanding mute" is as

follows : that the prifoner fhall be remanded to the prifon from

whence he came ; and put into a low, dark chamber ; and there

be laid on his back, on the bare floor, naked, unlefs where de-

cency forbids ; that there be placed upon his body as great a

weight of iron as he can bear, and more ; that he (hall have no

fuftenance, fave only, on the firft day, three morfels of the worfl

bread
-, and, on the fecond day, three draughts of ftanding water,

that (hall be neareft to the prifon door ; and in this fituation this

fhall be alternately his daily diet, til/ he dies, as the judgment
now runs, though formerly it was, //// he anfwered'^ .

I T hath been doubted whether this punifhmcnt fnbliftcd at

the common law ^y or was introduced in confequencc of the

ftatute Weftm. i. 3 Edw. I. c. 12.
* which feems to be the bet-

ter opinion. For not a word of it is mentioned in Glanvil or

Bradton, or in any antient author, cafe, or record, (that hath

yet been produced ) previous to the reign of Edward I : but

there are inftances on record in the reign of Henry III ^, where

perfons accufed of felony, and ftanding mute, were tried in a

particular manner, by two fucceffive juries, and convi<fted; and

it is afferted by the judges in 8 Hen. IV. that, by the common
law before the ftatute, ftanding mute on an appeal amounted ta

a convirion of the felony *. This ftatute of Edward I directs

fuch perfons,
** as will not put themfelves upon inquefts of fe-

** lonies before the judges at the fuit of the king, to be put
** into hard and ftrong prifon (foient mys en la prifonefort et dure)
<* as thofe which refufe to be at the common law of the land.'*

And, immediately after this ftatute, the form of the judgment

appears in Fleta and Britton to have been only a very ftrait con-

* 2 Hal. P. C. 319. 2Hawk. p. C. 329.
* Staundf. P. C. 1 49. Barr. 65.

" Britton. c. 4. ^ 22. Flct. /. i. c. 34.
^ Emlyn on 2 Hal. P. C. 322.

J. 3 3 .
* Al common ley,

avant It Jiatutt de Weft, i .

*^Inft.i79. 2Hal.P.C.322. aHawk. c. 12. ft a/cun ujl ejlre appeal, etujlejtremute^

P. C. 330. il /erra convia de felony. (M. 8 Hen. IV. z.)

finement
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fincment in prifon, with hardly any degree of fuftenance ; but

no weight is direded to be laid upon the body, fo as to haften

the death of tlie mifcrable fufFerer : and indeed any furcharge of

puniQiment on perfons adjudged to penance, fo as to fliorten

their lives, is reckoned by Home in the mirror' as a fpecies of

criminal homicide : to which we may add, that the record of

35Edw. I. (cited by a learned author*") mod clearly proves, that

the prifoner might then poflibly fubiifl for forty days under this

lingering punifhment. 1 fhould therefore imagine that the prac-
tice of loading him with weights, or, as it is ufually called,

prejjing him to deaths was gradually introduced between the reign
of Edward I and 8 Hen. IV, when it iirfl appears upon our

books '

; and was intended as a fpecies of mercy to the delin-

quent, by delivering him the fooner from his torment : and

hence I prcfume it alfo was, that the duration of the penance
was then firft'' altered ; and inflead of continuing till he anfwered,
it was direcfled to continue till he died, which muft very foon

happen under an enormous preflure.

The uncertainty of it's original, the doubts that may be

conceived of it's legality, and the repugnance of it's theory (for
it rarely is carried into prad:ice) to the humanity of the laws of

England, all feem to require a legiflative abolition of this cruel

procefs, and a reflitution of the antient common law ; whereby
the ftanding mute in felony, as well as in treafon and in tref-

pafs, amounted to a confefTion of the charge. Or, if the cor-

ruption of the blood and the confequent efchcat in felony were

removed, the peine forte et dure might ftill remain, as a monu-
ment of the favage rapacity, with which the lordly tyrants of

fcodal antiquity hunted after efcheats and forfeitures ; but no

man would ever be tempted to undergo fuch a horrid alternative.

For the law is, that by {landing mute, and fuffering this heavy

penance, the judgment, and of courfe the corruption of the blood

and efcheat of the landst are faved in felony and petit treafon ;

' ch. I. ^.9.
c Et fuit dit, qu! Ir contrarit avtif tfirt

*
Barr. 62. fait devant cci heures. (Ibid. 2 )

•
Vo.i:i3. sikn.iv. I. Rr2 though
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though not the forfeiture of the goods : and therefore this lin-

gering punifhment was probably introduced, in order to extort a

plea; without which it was held that no judgment of death could

be given, and fo the lord loft his efcheat. But notwithftanding
thefe terrors, fome hardy delinquents, confcious of their guilty

and yet touched with a tender regard for their children, have

rather chofen to fubmit to this painful death, than the ealier

judgment upon convid:ion, which might expofe their offspring
not only to prefent want, but to future incapacities of inherit-

ance. But in high treafon, as ftanding mute is equivalent to a

convidtion, the fame judgment, the fame corruption of blood,

and the fame forfeitures attend it, as in other cafes of convic-

tion ^ And thus much for the demefnor of a prifoner upon his

arraignment, by ftanding mute.

II. Th e other incident to arraignments, cxclufivc of the

plea, is the prifoner's ccnfejjion of the indictment. Upon a ftmple
and plain confeffion, the court hath nothing to do but to award

judgment : but it is ufually very backward in receiving and re-

cording fuch confcflion, out of tendernefs to the life of the fub-

jed:; and will generally advife the prifoner to retradl it, and

plead to the indidiment K

But there is another fpecies of confeffion, which we read

much of in our antient books, of a far more complicated kind,

which is called approvement. And that is when a perfon, in-

did:ed of treafon or felony, and arraigned for the fame, doth

confefs the fa6t before plea pleaded 5 and appeals or accufes others,

his accomplices, of the fame crime, in order to obtain his par-
don. In this cafe he is called an approver or prover, probatory

and the party appealed or accufed is called the appellee.'
Such

approvement can only be in capital offences; and it is, as it were,

equivalent to an indictment, fmce the appellee is equally called

upon to anfwer it : and if he hath no reafonable and legal ex-

ceptions to make to the perfon of the approver, which indeed

• 2Hawk. P, C-3;i.
' 2 Hal. P. C. 225.

are
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are very numerous, he mufl put himfelf upon his trial, either

by battel, or by the country -, and, if vanquifhed or found

guilty, muft fuffer the judgment of the law, and the approver
ihall have his pardon, ex debitojujlitiae. On the other hand, if the

appellee be conqueror, or acquitted by the jury, the approver {hall

receive judgment to be hanged, upon his ov^^n confeflion of the

indictment ; for the condition of his pardon has failed, in-z.

the convi(fting of fome other perfon, and therefore his convic-

tion remains abfolute.

But it is purely in the difcretion of the court to permit the

approver thus to appeal, or not; and, in facfl, this courfe of ad-

mitting approvements hath been long difufed : for the truth

was, as fir Matthew Hale obferves, that more mifchief hath a-

rifen to good men by thefe kind of approvements, upon falfe

and malicious accufations of defperate villains, than benefit to

the public by the difcovery and convi(5tion of real offenders. And
therefore, in the times when fuch appeals were more frequently

admitted, great ftridnefs and nicety were held therein^ : though,
lince their difcontinuance, the dodlrine of approvements is be-

come a matter of more curiofity than ufe. I fhall only obferve,

that all the good, whatever it be, that can be expedled from this

method of approvement, is fully provided for in the cafes of

robbery, burglary, houfebreaking, and larciny to the value gf
five {hillings from {hops, warehoufes, {tables, and coachhoufes, by
flatutes 4 & 5 W. & M. c. 8. 10 5c 1 1 W. III. c. 23. and 5 Ann.
c. 31. which ena(ft, that, if any fuch felon, being out of prifon,
{hall difcover two or more perfon?, who have committed the like

felonies, fo as they may be convidcd thereof; he Hiall in mo{l

cafes receive a reward of 40/, and in general be entitled a par-
don of all capital offences, excepting only murder and treafon.

And if any fuch perfon, having felonioufly flolen any lead, iron,

or other metals, {hall difcover and convi(fl two ofitnders of having

illegally bought or received the fame, he {hall by virtue of ftatute

29 Geo. II. c. 30. be pardoned for
aljy«^/;

felonies committed^
before fuch difcoverv.

f 2 Hal. P. C. ch. 29. 2 Hawk. V. C. ch. 24.
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Chapter the twenty sixth.

Of plea, and ISSUE.

WE are now to confider the plea of the prifoner, or de-

fenfive matter alleged by him on his arraignment, if he

does not confefs, or ftand mute. This is either, i . A plea to

the jurifdi(5lion ; 2. A demurrer ; 3. A plea in abatement;

4. A fpecial plea in bar; or, 5. The general iflue.

FbRMERLY there was another plea, now abrogated, "that of

JanBuary-y which is however neceflary to be lightly touched upon,
as it may give fome light to many parts of our antient law : it

bcing-introduced and continued during the fuperftitious venera-

tion, that was paid to confecrated ground in the times of popery.
Firll then, it is to be obferved, that if a perfon accufed of any
crime (except treafon, wherein the crown, and facrilege, wherein

the church, was too nearly concerned
)
had fled to any church

or church-yard, and within forty days after went in fackcloth

and confefled himfelf guilty before the coroner, and declared all

the particular circumftances of the ofl'^encc; and thereupon took

the oath in that cafe provided, viz. that he abjured the realm,

and would depart from thence forthwith at the port that fliould

be affigned him, and would never return without leave from the

king ; he by this means faved his life, if he obferved the condi-

tions of the oath, by going with a crofs in his hand and with

all
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all convenbnt fpeed, to the port affigned, and embarking. For

if, during this forty days privilege of fanduary, or in his road to

the fea fide, he was apprehended and arraigned in any court for

this felony, he might plead the privilege of fanduary, and had

a right to be remanded, if taken out againil his will "*. But by
this abjuration his blood was attainted, and he forfeited all hia

goods and chattels ''. The immunity of thefe privileged places

was very much abridged by the flatutes 27 Hen. VIII. c. 19. and

32 Hen.VIII. c. 12. And now, by the flatute 21 Jac. I. c. 28.

all privilege of fand:uary, and abjuration confequent thereupon,
is utterly taken away and aboliflied.

Formerly alfo the benefit of clergy ufed to be pleaded
before trial or convicftion, and was called a declinatory plea;
which was the name alfo given to that of fandtuary ^ But, as

the prifoner upon a trial has a chance to be acquitted, and to-

tally difcharged ; and, if conviifted of a clergyable felony, is

entitled equally to his clergy after as before convicflion ; this

courfe is extremely difadvantageous : and therefore the benefit of

clergy is now very rarely pleaded ; but, if found rcquifite, is

prayed by the convid before judgment is palTed upon him.

I PROCEED therefore to the five fpccies of pleas, before-

mentioned.

I.. A PLEA to tht jurifdiBion, is where an indi<flment is taken

before a court, that hath no cognizance of the oflfence; as if a

man be indided for a rape at the Iherifl^'s tourn, or for treafon at

the quarter feffions : in thefe or fimilar cafes, he may except to

the jurifdidlion of the court, without anfwcring at all t© the

crime alleged *.

II. A DEMURRER to the indi(ftment. This is incident to

criminal cafes, as well as civil, when the fad as alleged is allowed

* Mirr. c. X. i. 13. 2 Hawk. P. C. 335,
« 2 Hal. P. C. 236.

* z Hawk. P. C. 52.
* Uiu. 256.

to
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to be true, but the prilbner joins ilTue upon fome point of law

in the indidmen!, by which he infills that the fad, as ftated, is

no felony, treaibn, or whatever the crime is alleged to be. Thus,

for inflance, if a man be indided for felonioujly llealing a grey-

hound ; which is an animal in which no valuable property can

be had, and therefore it is not felony, but only a civil trefpafs, to

fleal it : in this cafe the party indicted may demur to the indict-

ment 'y denying it to be felony, though he confefles the adt of

taking it. Some have held% that if, on demurrer, the point of

law be adjudged aghinjl theprifoner, he fhall have judgment and

execution, as if convided by verdid. But this is denied by

others *^,
who hold, that in fuch cafe he fhall be directed and re-

ceived to plead the general illue, not guilty, after a demurrer

determined againft him. Which appears the more reafonable,

becaufe it is clear, that if the prifoner freely difcovers the fad: in

court, and refers it to the opinion of the court, whether it be

felony, or no ; and upon the fad thus fhewn in appears to be

felony j the court will not record the confeilion, but admit him

afterwards to plead nut guilty^. And this feems to be a cafe of

the fame nature, being for the mofl part a miflake in point of

law, and in the condud of his pleading ; and, though a man by

mifpleading may in fome cafes lofe his property, yet the law

will not fuffer him by fuch niceties to lofe his life. However,

upon this doubt, demurrers to indidments are feldom ufed : lince

the fame advantages may be taken upon a plea of not guilty j

or afterwards, in arrefl of judgment, when the verdid has efta-

bliflied the fad.

III. A PLEA in abatement is principally for a mifnojmeri a

wrong name, or a falfe addition to the prifoner. As, if 'James

Allen, gentleman i is indided by the name of John Allen, ejquire,

he may plead that he has the name of James, and not of John ;

and that he is a gentleman, and not an efquire. And, if cither

fad is found by a jury, then the indidmcnt (hall be abated, ti

• 2H-I P. C. 257. » 2 Hill. P. C. aaj.
^

: II.v.'l: P. C 334.

writs
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writs or declarations may be in civil anions ; of which we fpokc

at large, in the preceding volume ^. But, in the end, there is

little advantage accruing to the prifoner by means of thefe dila-

tory pleas ; becaufe if the exception be allowed, a new bill of

indidtment may be framed, according to what the prifoner in his

plea avers to be his true name and addition. For it is a rule,

upon all pleas in abatement, that he, who takes advantage of a

flaw, muft at the fame time (hew how it may be amended. Let

us therefore next confider a more fubftantial kind of plea, viz.

IV. Special pleas in i^ar ; which go to the merits of the

indictment, and give a reafon why the prifoner ought not to an-

fwer it at all, nor put himfelf upon his trial for the crime alle-

ged. Thefe are of four kinds : a former acquittal, a former

convi<5tion, a former attainder, or a pardon. There are many
other pleas, which may be pleaded in bar of an appeal

'

: but

thefe are applicable to both appeals and indidtments.

I. First, the plea of aiiterfoits acquit,
or a former ac-

quittal, is grounded on this univerfal maxim of the common
law of England, that no man is to be brought into jeopardy
of his life, more than once, for the fame offence. And hence

it is allowed as a confequence, that when a man Is once fairly

found not guilty upon any indidtment, or other profecution,
he may plead fuch acquittal in bar of any fubfequent accufa-

tion for the fame crime. Therefore an acquittal on an appeal
is a good bar to an indidtment of the fame offence. And fo

alfo was an acquittal on an indidtment a good bar to an appeal,

by the common law ^
: and therefore, in favour of appeals, a ge-

neral pradtice was introduced, not to try any perfon on an indidt-

ment of homicide, till after the year and day, within which

appeals may be brought, were paft ; by which time it often hap-

pened that the witnefles died, or the whole was forgotten. To

remedy which inconvenience, the ftatutc 3 Hen. VII. c. i . enadts,

^ See V'ol.III pag. 302.
"

//;,'./. 3-';.
' 2 Hawk P. C. ch. 23.

Vol. IV. S f that
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that indi(flments fhall be proceeded on, immediately, at the

king's fuit, for the death of a man, without waiting for bring-

ing an appeal ; and that the plea, of auterfoits acquit on an in-

didlment, fhall be no bar to the profecuting of any appeal.

2. Secondly, the plea o{ auterfoits conviSiy or a former

conviction for the fame identical crime, though no judgment
was ever given, or perhaps will be, (being fufpended by the be-

nefit of clergy or other caufes) is a good plea in bar to an in-

didlment. And this depends upon the fame principle as the for-

mer, that no man ought to be twice brought in danger of his

life for one and the fame crime ^ Hereupon it has been held^

that a convi(5tion of manflaughter, on an appeal, is a bar even ia

another appeal, and much more in an indi^ftment, of murder ;

for the fadl profecuted is the fame in both, though the offences

differ in colouring and in degree. It is to be obferved, that the

pleas of auterfoits acquit, and auterfoits conviB, or a former ac-

quittal, and former conviction, mufl be upon a profecution for

the fame identical aCt and crime. But the cafe is otherwife, in

3. Thirdly, the plea of auterfoits attaint, or a former at-

tainder i which is a good plea in bar, whether it be for the iame

or any other felony. For wherever a man is attainted of felony,

by judgment of death either upon a verdiCt or confeffion, by

outlawry, or heretofore by abjuration ; and whether upon an ap-

peal or an indictment; he may plead fuch attainder in bar to any

fubfequent indictment or appeal, for the fame or for any other

felony ". And, this becaufe, generally, fuch proceeding on a fe-

cond profecution cannot be to any purpofe ; for the prifoner is

dead in law by the firil attainder, his blood is already corrupted,
and he hath forfeited all that he had : fo that it is abfurd and

fuperfluous to endeavour to attaint him a fecond time. But to

this general rule however, as to all others, there are fome ex-

ceptions ; wherein, cejfante ratione , ceffat et ipfa lex. As,
I , Where the former attainder is reverfed for error, for then it

» a Hawk. P. C. 377.
» Ibii, 375.

ia
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i.s die lame as If it had never been. And the fame reafon holds^

where the attainder is reverfed by parUamcnt, or the judgment
vacated by the king's pardon, with regard to felonk's committed

afterwards. 2. Where the attainder was upon indictment, fuch

attainder is no bar to an appeal : for the prior fentence is pardon-
able by the king; and if that might be pleaded in bar of the

appeal, the king might in the end defeat the fuit of the fubjedt,

by fuffcring the prior fentence to fh)p the profecution of a fe-

cond, and then, when the time of appealing is ehipfed, granting
the dehnquent a pardon. 3.

An attainder in felony is no bar to

an indidtment of treafon : becaufe not only the judgment and

manner of death are different, but the forfeiture is more exten-

five, and the land goes to different perfons. 4. Where a perfon
attainted of one felony» as robbery, is afterwards, indidled as

principal in another, as murder, to which there are alfo acceffo-

ries, profecuted at the fame time ; in this cafe it is held, that

the ^\t2io( autcrfoits attaifit is no bar, but he (hall be compelled
to take his trial, for the fake of public juilice : becaufe the ac-

cefTories to fuch fecond felony cannot be convicfted till after the

conviction of the principal. And from thefe inflances we may
colled: that the plea o^ auterfo'Us attaint is never good, but whea
a fecond trial would be quite fuperfluous.

4. Lastly, a pardon may be pleaded in bar ; as at once

deftroying the end and purpofc of the indicflment, by remitting
that punifhment, which the profecution is calculated to inflicft.

There is one advantage that attends pleading a pardon in bar, or

in arreft of judgment, before fentence is paft; which gives it by
much the preference to pleading it after feiitence or attainder.

This is, that by flopping the judgment it flops the attainder, and

prevents the corruption of the blood : which, when once cor-

rupted by attainder, cannot afterwards be reflored, otherwife

than by a<5l of parliament. But, as the title of pardons is ap-

plicable to other flages of profecution j and they have their re-

fpecftive force and efficacy, as well after as before convidlion,

outlawry, or attainder ; I fhall therefore refervc the more mi-

S f 2 nutc
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nute confideration of them, till I have gone through every other

title, except only that of execution.

Before I conclude this head of fpecial pleas in bar, it w^ill

be necelTary once more to obfcrve; that, though in civil anions

when a man has his eledHon what pica in bar to make, he is

concluded by that plea, and cannot refort to another if that be

determined againft him ; ( as, if on an adlion of debt the de-

fendant pleads a general releafe, and no fuch releafe can be

proved, he cannot afterwards plead the general iffue, nil debet,

as he might at firft : for he has made his ele<5tion what plea to

abide by, and it was his own folly to chufe a rotten defence )

though, I fay, this flridinefs is obferved in civil adions, quia in^

terejl reifublicae ut Jit Jinis litium : yet in criminal profecutions,
in favorem vitae, as well upon appeal as indictment, when a pri-
foner's plea in bar is found againft him upon iffue tried by a jury,
or adjudged againft him in point of law by the court ; ftill he

fhall not be concluded or convicted thereon, but fhall have judg-
ment of refpondeat oujier, and may plead over to the felony the

general iffue, not guilty ". For the law allows many pleas by
which a prifoner may efcape death ; but only one plea, in con-

fequence whereof it can be inflicfted ; viz. on the general iffue,

after an impartial examination and decifion of the fads, by the

unanimous verdidt of a jury. It remains therefore that I confider,

V. The general iffue, or plea of not guilty *, upon which

plea alone the prifoner can receive his final judgment of death.

In cafe of an indiftment of fek)ny or treafon, there can be na

fpecial juftification put in by way of plea. As, on an indidment

for murder, a man cannot plead that it was in his own defence

againft a robber on the highway, or a burglar -,
but he muft

plead the general iffue, not guilty, and give this fpecial matter

in evidence. For (befides that thefe pleas do in effed amount to

the general iffue ; fince, if true, the prifoner is moft clearly

not guilty) as tile fads in treafon are laid to be done pro-^
 2 Hal. P. C. 239,

• Sec appendix, J. i.

ditorie-
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ditorie et contra Hgeantlae fuae debitum
-, and, in felony, that the

killing was Aonc feIonice -,
thefe charges, of a traiterous or fe-

Ignious intent, are the points and very giji of the indi<ftment,

and muft be anfwered direcftly, by the general negative, not

guilty; and the jury upon the evidence will take notice of any
defenfive matter, and give their verdidt accordingly, as effec-

tually as if it were, or could be, fpecially pleaded. So that this is,,

upon all accounts, the mofl advantageous plea for the prifoner''.

Wh e n the prifoner hath thus pleaded not guilty, non culpa'-

bilis, or nient culpable ; which was formerly ufed to be abbre-

viated upon the minutes, thus,
** non (or nient) cul.*' die clerk of

the aflife, or clerk of the arraigns, on behalf of the crown replies,

that the prifoner is guilty, and that he is ready to prove him fo.

This is done by two monofyllables in the fame fpirit of abbre-

viation,
** cul. pnt." which fignifies firft that the prifoner is

guilty, f^cul. culpable, or culpabilis) and then that the king is

ready to prove him fo ; prit, praejlo fumy or paratus verijicare.

This is therefore a replication on behalf of the king viva voce

at the bar ; which was formerly the courfe in all pleadings, as

well in civil as in criminal caufes. And that was done in the

concifeft manner : for when the pleader intended to demur, he

expreffed his demurrer in a fingle word,
^^

judgment
-"

fignifying
that he demanded judgment whether the writ, declaration, plea,,

^Cy either in form or matter, were fufficiently good in law ;

and if h^ meant to reft on the truth of the fadts pleaded, he

expreffed that alfo in a lingle fyllablc,
**
prit

-"
fignifying that

he was ready to prove his affertions ; as may be obferved from

the yearbooks and other antient repofitories of law "J. By this

replication the king and the prifoner are therefore at iffue : for

we may remember, in our ftrid:ures upon pleadings in the prece-

ding book *, it was obferved, that when the parties come to a

fad;, which is affirmed on one fide and denied on the other, then

they are faid to be at iffue in point of fa<fl : which is evidently

9 2 Hal. P. C. 258.
' Sec Vol. III. pag. 312.

< North's life of lord Guilford. 98.

the
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ilic call' here, iii the plea of non cul. by the prifoner ; and the

ti:plication ot tul. by the clerk. And we may alio remember,

t!iat the iifiial conclulion of all affirmative pleadings, as this ol'

t.i7. or guilty is, was by an averment in thefe words, " and this

** l^e is rcdily
to verify; et hoc paratus ejl 'verijicare :" whicli

ll^me thing is here cxpreiTed by the fingle word, **
prit,''

II ow our courts came to exprefs a matter of this importance
in fo odd and obfcure a manner, ** rem tantam tarn negligenter^'

can hardlv be pronounceti with certainty. It may perhaps, how-

ever, be accounted for by fuppofmg, that thefe were at firft ihort

notes, to help the memory of the clerk, and remind him what

he was to reply ; or elfe it was the ffiort metliod of taking down

in court, upon the minutes, the replication and averment j
" cuL

*^
prit :'' which afterwards the ignorance of fucceeding clerks

adopted for the very words to be by them fpoken *.

But however it may have arilcn, the joining of ifliie (which,

though now ufually entered on the record ', is no otherwife

joined" in any part of the proceedings) feems to be clearly the

meaning of this obfcure exprelTion
^'

; which has puzzled our

moll ingenious etymologifts, and is commonly underftood as if

the clerk of the arraigns, immediately on plea pleaded, had fixed

an opprobrious name on the prifoner, by al'king him, **
culprit^

** how wilt thou be tried ?" for immediately upon iiTue joined

it is enquired of the prifoner, by what trial he will make his

innocence appear. Thiii form has at prefent reference to appeals

and approvements only, wherein the appellee has his choice,

either to try the accufation by battel or by jury. But upon in-

• Of this ignorance we may fee daily the officer bids the crier number them, for

inftances, in the abufe of two legal terms which the word in law-french is,
"

cou/i-

of antient French ; one, the prologue to all
"

/fz;" but we now hear it pronounced in

proclamations,
"

o^ez., or hear ye," which very good Englilh,
' count thefe."

is generally pronounced moll unmeaningly
» Sec appendix, ^. i.

»• O yes :" the other, a more pardonable
" 2 Hawk. P. C. 399.

miftake, tiz, when a jury are all" fworn,
*

2 Hal. P. C. 258,

didments,
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didtments, fince the abolition of ordeal, there can be no other

trial but that by jury, per pais, or by the country : and there-

fore, if the prifoner refufes to put himfclf upon the inqueft in

the ufual form> that is, to anfwer that he will be tried by God
and the country ", if a commoner ; and, if a peer, by God and

his peers
^

j the indidtment, if in treafon, is taken pro confejfo :

and the prifoner, in cafes of felony, is adjudged to fland mute,

and, if he perfevercs in his obftinacy, fhall be condemned to

the peine fort et dure.

Wh e n the prifoner has thus put himfelf upon his trial, the

clerk anfwers in the humane language of the law, which always

hopes that the party's innocence rather than his guilt may appear,
<* God fend thee a good deliverance." And then they proceed,

as foon as conveniently may be, to the trial ; the manner of

which will be confidered at large in the next chapter.

* A learned author, who is very fcldora the trial by ordeal ufcd formerly to be called

miftaken in his conjeftures, has obfcrved judicium Dei. But it fhould fccm, that when

that the proper anfwer is
"

by God or the the queftion gives the prifoner an option,
"

country!* that is, either by ordeal or by his anfwer muft be pofitive j and not in

jury, bccaufe the queltion fuppofes an op- the disjunftive, which returns the option

tion in the prifoner. And certainly it gives back to the profecutor.

ibmc countenance to this obfervation, that r
Kclyngc. 57. State Tiials fijjfln
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Chapter the twenty seventh.

Of trial, and CONVICTION.

TH E feveral methods of trial and convidion of offenders,

eftabliflied by t^e laws of England, were formerly more

numerous than at prefent, through the fuperftition of our Saxon

anceftors : who, like other northern nations, were extremely
addided to divination ; a charadler, which Tacitus obferves of

the antient Germans *. They therefore invented a confiderable

number of methods of purgation or trial, to prcferve innocence

frojn the danger of falfe witneffes, and in confequence of a no-

tion that God would always interpofe miraculoufly, to vindicate

the guiltlefs.

I. Th e moil: antient fpecies of trial was that by ordeal ;

which was peculiarly diftinguifhed by the appellation oijudicium
Dei ; and fometimes vulgaris purgatio, to diftinguifh it from the

canonical purgation, which was by the oath of the party. This

was of two forts '', either ^r^-ordeal, ox water-ovdtdX ; the for-

mer being confined to perfons of higher rank, the latter to the

common people
" Both thefe might be performed by deputy :

* de mar. Germ. lo. vel per aquam, pro diverfitate condition!s ho-

* Mirr. c. 3. ^.23. minum : per ferrurn calidum, Ji fuerit hon:»

^ Tenetur fe purgare is qui accufatur, per liber; per aquam, Ji fuerit rnjlicus. (Glanv.

Dei judicium t Jcilicet, per calidum ferrum, /. 14. r. i
)

but
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but the principal was to anfvver for the fucccis of the trial ; the

deputy only venturing fome corporal pain, for hire, or perhaps
for friendlhip "^. Fire-ordeal was performed either by taking up
in the hand, unhurt, a piece of red hot iron, of one, two, or

three pounds weight ; or elfe by walking, barefoot, and blind-

fold, over nine redhot plowfhares, laid lengthwife at unequal
diftances : and if the party efcaj>ed being hurt, he was adjudged
innocent ; but if it happened otherwife, as without collufion it

ufually did, he was then condemned as guilty. However, by
this latter method queen Emma, the mother of Edward the

confeflbr, is mentioned to have cleared her charad:er, when fuf-

pedied of familiarity with Alwyn bifhop of Winchefter ".

Wate R-ordeal was performed, either by plunging the bare

arm up to the elbow in boiling water, and efcaping unhurt

thereby : or by cafting the perfon fufped:ed into a river or pond
of cold water : and, if he tloated therein without any a<5tion of

fwimming, it was deemed an evidence of his guilt ; but, if he

funk, he was acquitted. It is eafy to trace out the traditional re-

lics of this water-ordeal, in the ignorant barbarity ftill pradtifed
in many countries to difcover witches, by cafting them into a

pool of water, and drowning them to prove their innocence.

And in the Eaftern empire the fire-ordeal was ufed to the fame

purpofc by the empeftor Theodore Lafcaris ; who, attributing
his ficknefs to magic, caufed all thofe whom he fufpecfled to

handle the hot iron : thus joining (as has been well remarked
'^)

to the moft dubious crime in the world, the moft dubious proof
of innocence.

An d indeed this purgation by ordeal feems to have been very

antient, and very universal, in the times of fuperftitious barbarity.

It was known to the antient Greeks : for in the Antigone of

** This is ftill exprcflcd in that common • Tho. Rudbornc Htji. waj. Wintun. I. 4.

form of fpeech, of "
going through fire and c.\. .

•* wateAo fcrve another." ^
Sp. L. b. 12. c. 5.

Vol, IV. T t Sopho-
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Sophocles ^, a perfon, fufped:ed by Creon of a mifdemefnor, de-

clares himfelf ready
** to handle hot iron and to walk oVcr fire,"

in order to manifeft his innocence ; which, the fcholiaft tells

us, was then a very ufual purgation. And Grotius ^
gives us

many inftances of water-ordeal in Bithynia, Sardinia, and other

places. There is alfo a very peculiar fpecics of water-ordeal,

faid to prevail among the Indians on the coaft of Malabar ;

where a perfon accufed of any enormous crime is obliged to fwim
over a large river abounding with crocodiles, and, if he efcapes

unhurt, he is reputed innocent. As in Siam, befides the ufual

methods of fire and water ordeal, both parties are fometimes

expofcd to the fury of a tiger let loofe for that purpofe : and, if

the bea/l fpares either, that perfon is accounted innocent
-,

if

neither, both are held to be guilty ; but if he fpares both, the

trial is incomplete, and they proceed to a more certain criterion*.

One cannot but be aftonillied at the folly and impiety of

pronouncing a man guilty, unlefs he was cleared by a miracle ;

and of expelling that all the powers of nature fhould be fuf-

pended, by an immediate interpofition of providence to lave the

innocent, whenever it was prefumptuoufly required. And yet
in England, fo late as king John's time, we find grants to the

biihops and clergy to ufe the judicium ferric aquae, et ignis ^,

And, both in England and Sweden, the clergy prefided at this

trial, and it was only performed in the churches or in other

confecrated ground : for which Stiernhouk
'

gives the reafon ;

** non defuit illis operae et laboris pretium ; femper enim ab ejuf-
*' modi judicio aliquid lucri Jacerdotibus obvenicbat." But, to give
it it's due praife, we find the canon law very early declaring

againfl trial by ordeal, or vulgaris purgatio, as being the fabric

of the devil,
** cum Jit contra praeceptum Domini, non tentabis

** Dominum Deum tuum ".'* Upon this authority, though the

R V. 270.

^ On Numb. v. 17.
' Mod. Univ. Hilt. vii. 266.
^
Spelm. C//^. 435.

' de jure Siiconum, l.i. c.%.

"» Dtcret. part. 2. cnuf. 2. qu. 5. diji. 7.

Decretal, lib. 3. ///. 50. c, 9. ^ Glojf. ibiJ.

canons
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canons themfelvcs were of no validity in England, it was thought

proper (as had been done in Denmark above a century before")

to difufe and abolifh this trial entirely in our courts of juftice,

by an ad: of parliament in 3 Hen. III. according to fir Edward

Coke °, or rather by an order of the king in council ^.

II. Another fpecies of purgation, fomewhat fimilar to the

former, but probably fprung from a prefumptuous abufe of re-

velation in the ages of dark fuperfttion, was the corj'ned, or

morfel of execration : being a piece of cheefe or bread, of about

an ounce in weight, which was confecrated with a form of ex-

orcifm; defiring of the Almighty that it might caufe convulfions

and palenefs, and find no paffage, if the man was really guilty ;

but might turn to health and nouriHiment, if he was innocent **:

as the water of iealonfy Miiu>ng the Jews' was, by God's efpecial

appointment, to caufe the belly to fwell and the thigh to rot, if

the woman was guilty of adultery. This corfned was then given
to the fufpedted perfon ; who at the fame time alfo received the

holy facrament '

: if indeed the corfned was not, as fome have

fufpeded, the facramental bread itfelf ; till the fubfequent in-

vention of tranfubftantiation preferved it from profane ufes with

a more
}
rofound refpedt than formerly. Our hiftorians alTure us,

that Godwyn, earl of Kent in the reign of king Edward the

confeflbr, abjuring the death of the king's brother, at laft ap-

pealed to his corfned,
*^
per buccellam deglutiendam abjuravit

^

,'*

which fluck in his throat and killed him. This cuflom has been

long fmce gradually abolifhed, though the remembrance of it

dill fubfifts in certain phrafcs of abjuration retained among the

common people ".

" Mod. Un. Hift. xxxii. 105.
' Numh. ch.v.

*
9 Rep. 32.

' LL. Canut. c. 6.

P I Rym. Feed. 22^. Spelm. Glof. 126.
'

Ingulph.

2 Pryn. Rcc. Append. 20. Seld. EaJtTi.
"

As,
" I will take the facrament upon

/oL 48. "upon it; may this morfel be my laft ;"

^ SjeWn. G/. 439. and the like.

T t 2 How-



340 Public Book IV.

HowEVE R we cannot but remark, that though in European
countries this cuftom mofl probably arofc from an abufe of re-

vealed religion, yet credulity and fuperflition will, in all ages
and in all climates, produce the fame or fimilar effe<5ts. And
therefore we {hall not be furprized to find, that in the kingdom
of Pegu there ftill fubfifts a trial by the corfned, very limilar to

that of our anceflors, only fubftituting raw rice inftead of bread ^.

And, in the kingdom of Monomopata, they have a method of

deciding lawfuits equally whimlical and uncertain. The witnefs

for the plaintiff chews the bark of a tree, endued with an emetic

quality > which, being fufficiently mafticated, is then infufed in

water, which is given the defendant to drink. If his flomach

rejects it, he is condemned : if it flays with him, he is abfolvcd,

unlefs the plaintiff will drink fome of the fame water; and, if

it fliivs with him alfo, the fuit is left undetermined *.

These two antiquated methods of trial were principally in

ufe among our Saxon anceftors. The next, which ftill remains

in force, though very rarely in ufe, owes it's introduction among
us to the princes of the Norman line. And that is

III. The trial by battel, duel, or fingle combat: which was

another fpecies of prefumptuous appeals to providence, under an

expe<ftation that heaven would unqucftionably give the victory to

the innocent or injured party. The nature of this trial in cafes

of civil injury, upon iffue joined in a writ of right, was fully

difcufled in the preceding book^: to which I have only to add,

that the trial by battel may be demanded at the election of the

appellee, in either an appeal or an approvement ; and that it is

carried on with equal folemnity as that on a writ of right : but

with this difference, that there each party might hire a champion,
but here they mult fight in their proper perfons. And therefore

if the appellant or approver be a woman, a priefl, an infant, or

^' Mod Univ. Hift. vii i.'^ )' Sec Vol. III. pag. 337.
* Hid. XV. 464.

of
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of the age of fixty, or lame, or blind, he or fhe may counterplead
and refufe the wager of battel ; and compel the appellee to put
himfelf upon the country. Alfo peers of the realm, bringing an

appeal, {hall not be challenged to wage battel, on account of the

dignity of their perfons -,
nor the citizens of London, by fpecial

charter, becaufe fighting feems foreign to their education and

employment. So likewife if the crime be notorious ; as if the

thief be taken with the mainour, or the murderer in the room

with a bloody knife, the appellant may refufe the tender of battel

from the appellee*; for it is unreafonable that an innocent man
fhould (lake his life againft one who is already half-convicfled.

The form and manner of waging battel upon, appeals are

much the fame as upon a writ of right ; only the oaths of

the two combatants are vaflly more llriking and folemn ^ The

appellee, when appealed of felony, pleads not guilty, and throws

down his glove, and declares he will defend the fame by his

body : the appellant takes up the glove, and replies that he is

ready to make good the appeal, body for body. And thereupon
the appellee, taking the book in his right hand, and in his left

the right hand of his antagonift, fwears to this effed:. " Hoc
*'

audi, homo, quem per manum teneo," &c :
** hear this, O man

** whom I hold by the hand, who calleft thyfelf John by the

** name of baptifm, that I, who call myfelf Thomas by the name
** of baptifm, did not felonioufly murder thy father, William
**
by name, nor am any way guilty of the faid felony. So help

** me God, and the faints; and this I will defend againft thee

"
by my body, as this court fhall award." To which the ap-

pellant replies, holding the bible and his antagonift's hand in the

fame manner as the other :
" hear this, O man whom 1 hold

**
by the hand, who calleft thyfelf Thomas by the name of bap-

**
tifm, that thou art perjured; and therefore perjured, becaufe

" that thou felonioufly didft murder my father, William by
** name. So help me God and the faints ; and this I will prove

» 2 Hawk. P. C. 427.
• Flct. /. I . r. 34. 2 Hawk. P. C. 426.

**
againft
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"
againft thee by my body, as this court fhall award ^." The

battel is then to be fought with the fame weapons, viz. batons,

the fame folemnity, and the fame oath againll amulets and for-

cery, that are ufed in the civil couibat : and if the appellee be

fo far vanquifhed, that he cannot or will not fight any longer,

he fliall be adjudged to be hanged immediately ',
and then, as

well as if he be killed in battel, providence is deemed to have

determined in favour of the truth, and his blood fhall be at-

tainted. But if he kills the appellant, or can maintain the fight

from funrifing till the ftars appear in the evening, he fliall be

acquitted. So alfo if the appellant becomes recreant, and pro-

nounces the horrible word of craven, he fhall lofe his liberam le-

gem, and become infamous ; and the appellee fhall recover his

damages, and alfo be for ever quit, not only of the appeal, but

of all indidments likewife for the fame oticm c.

IV. The fourth method of trial ufed in criminal cafes is that

by the peers of Great Britain, in the court of parliament, or the

court of the lord high fleward, when a peer is capitally indi(fled.

Of this enough has been faid in a former chapter
"

-,
to which I

fhall now only add, that, in the method and regulations of it's

proceedings, it differs little from the trial per patriam, or by

jury : except that the peers need not all agree in their verdidt ;

but the greater number, confifling of twelve at the leafl, will

conclude, and bind the minority *.

V. Th E trial by jury, or the country, per patriam, is alfo

that trial by the peers of every Englifhman, which, as the

grand bulwark of his liberties, is fecured to him by the great

^ There is a flriking refcmblancc be- foner was the ' e of his death ; the

twccn this proccfs, and that of the court of prifoner, that ht was innocent of the

jireipagUj at Athcn"!, for murder; wherein charge againfl him. (Pott. Antiqu. b. i.

the profccutor and prifoner were both fwoxn c. 19. )

in the moft folcmn manner : the profecutor,
' See pag. 259.

that he was related to the dcccafcd (for
<*

Kelynge. 56. Stat, 7W. III. c.3. §.l I.

noRC but near relationj; were permitted to Foiler. 247.

profccutc in that court) and that tl:c|)ri.

charter °,
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charter',
" nul/us liber homo capiatur, vel imprifonetur, aut exulett

* ' aut aliquo alio modo dejiruatur, niji per legale judicium parium

^'fuorum, vel per legem terrae."

The antiquity and excellence of this trial, for the fettling of

civil property, has before been explained at large ^ And it will

hold much ftronger in criminal cafes ; fince, in times of diffi-

culty and danger, more is to be apprehended from the violence

andpartiality of judges appointed by the crown, in fuits between
the king and the fubje6t, than in difputcs between one individual

and another, to fettle the metes and boundaries of private pro-

perty. Our law has therefore wifely placed this flrong and two-
fold barrier, of a prefentment and a trial by jury, between
the liberties of the people, and the prerogative of the crown.
It was neceffary, for preferving the admirable ballancc of our

conftitution, to veil the executive power of the laws in the

prince : and yet this power might be dangerous and deflrud:ive

to that very conftitution, if exerted without check or control, by
juftices of oyer and terminer occafionally named by the crown ;

who might then, as in France or Turkey, imprifon, difpatch,
or exile any man tliat was obnoxious to the government, by an

inftant declaration, that fuch is their will and pleafure. But the

founders of the Englifh laws have with excellent forecaft con-

trived, that no man fhould be called to anfwer to the king for

any capital crime, unlefs upon the preparatory accufation of

twelve or more of his fellow fubjedts, the grand jury : and that

the truth of every accufation, whether preferred in the fliape of

indidment, information, or appeal, fhould afterwards be con-

firmed by the unanimous fuffrage of twelve of his equals and

neighbours, indifferently chofen, and fuperior to all fufpiclon.
So that the liberties of England cannot but fubiift, fo long as this

palladium remains facred and inviolate, not only from all open
attacks, (which none will be fo hardy as to make) but alfo from
all fecret machii\ations, which may fap and undermine it ; by

introducing new and arbitrary methods of trial, by juflices of
*

9 Hen in. c. 29.
*" Sec Vol. III. pag. 379.

the
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the peace, commifTioners of the revenue, and courts of con-

fcicnce. And however convenient thefe may appear at firft, (as
doubtlefs all arbitrary powders, well executed, are the mofl con-

'ueniefit) yet let it be again remembered, that delays, and little

inconveniences in the forms of juftice, are the price that all free

nations muft pay for their liberty in more fubftantial matters j

that thefe inroads upon this facred bulwark of the nation are

fundamentally oppofite to the fpirit of our conftitution ; and

that, though begun in trifles, the precedent may gradually in-

creafe and fpread, to the utter difufc of juries in qucftions of the

moll momentous concern.

What was faid of juries in general, and the ti-ial thereby,
in civil cafes, will greatly fhortcn our prefent remarks, with

regard to the trial of criminal fuits ; indidtments, informations,

and appeals : which trial I fhall confider in the fame method

that I did the former ; by following the order and courfe of the

proceedings themfelves, as the moft clear and perfpicuous way
of treating it.

Wh e n therefore a prifoncr on his arraignment has pleaded
not guilty, and for his trial hath put himfelf upon the country,
which country the jury are, the Iheriff of the county muft re-

turn a panel of jurors, liberos et legales homines, de vicineto ;

that is, freeholders, without juft exception, and of the vijne or

neighbourhood ; which is interpreted to be of the county where

the fa(ft is committed *. If the proceedings are before the court

of king's bench, there is time allowed, between the arraign-
ment and the trial, for a jury to be impanelled by writ of venire

facias to the fheriff, as in civil caufes : and the trial in cafe of a

mifdemefnor is had at niji prius, unlefs it be of fuch confequence
as to merit a trial at bar ; which is always invariably had when
the prifoner is tried for any capital offence. But, before com-
miflioners of oyer and terminer and gaol delivery, the fheriff by
virtue of a general precept direcfled to him beforehand, returns

8 z Hal. P. C. 264. zHawk. P. C.403.
to
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to the court a panel of forty eight jurors, to try all felons that

may be called upon their trial at that feflion : and therefore it is

there ufual to try all felons immediately, or foon, after their

arraignment. But it is not cuftomary, nor agreeable to the ge-
neral courfe of proceedings, unlefs by confent of parties, to try

perfons indicfted of fmaller mifdemefnors at the fame court in

which they have pleaded not guilty , or traverfed the indidtment.

But they ufually give fecurity to the court, to appear at the next

affifes or feflion, and then and there to try the traverfe, giving
notice to the profecutor of the fame.

I N cafes of high treafon, whereby corruption of blood may
cnfue, or mifprifion of fuch treafon, it is ena<5led by ftatute

7 W. III. c. 3. firft, that no perfon {hall be tried for any fuch

treafon, except an attempt to affaflinate the king, unlefs the in-

didment be found within three years after the oiFence commit-

ted : next, that the prifoner (hall have a copy of the indid:-

ment, but not the names of the witnefTes, five days at leaft be-

fore the trial ; that is, upon the true conflrudtion of the ad:,

before his arraignment
^

; for then is his time to take any ex-

ceptions thereto, by way of plea or demurrer : thirdly, that he

fhall alfo have a copy of the panel of jurors two days before his

trial : and, laflly, that he fhall have the fame compulfive pro-
cefs to bring in his witnefTes for him, as was ufual to compel
their appearance againji him. And, by flatute 7 Ann. c. 21.

(which did not take place till, after the deceafe of the late pre-

tender) all perfons, indidted for high treafon or mifprifion there-

of, fhall have not only a copy of the indictment, but a lift of

all the witnefTes to be produced, and of the jurors impanelled,
with their profeflions and places of abode, delivered to him ten

days before the trial, and in the prefence of two witnefTes
-,

the

better to prepare him to make his challenges and defence. But

this lafl a<fl, fo far as it afTeded indidlments for the inferior fpe-
cies of high treafon, refpeding the coin and the royal feals, is

repealed by the flatute 6 Geo. III. c. 53. elfe it had been im-

•" foft 230.

Vol. IV. Uu pofTiblc
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poflible to have tried thofe offences in the fame circait in which

they arc indidted : for ten clear days, between the finding and

the trial of the indi<Stment, will exceed the time ufually allotted

for any feflion of oyer and termimr \ And no perfon indi<5ted for

felony is, or (as the law ftands) ever can be, entitled to fuch

copies, before the time of his trial ^.

Wh e n the trial is called on, the jurors are to be f\yorn, as

they appear, to the number of twelve, unlefs they are challen-

ged by the party.

Challenges may here be made, cither on the part of the

king, or on that of the prifoner ',
and either to the whole array,

or to the feparate polls, for the very fame reafons that they may
be made in civil caufes ^ For it is here at leaft as neceflary, as

rfiere, that the fherifFor returning officer be totally indifferent;

that where an alien is indidled, the jury (hould be Je mediefatei

or half foreigners j (which does not indeed hold in treafons "*,

aliens being very improper judges of the breach of allegiance
to the king) that on every panel there fhould be a competent
number of hundredors ; and that the particular jurors fhould bo

omni exceptione majores ; not liable to c^jedtion either propter i)0--

noris re/ptdfumt propter defedhtm, propter affeSium, or prspter d^^

liBum,

Challenges upon any of the foregoing accounts are fliled

challenges y^ caufe-, which may be without flint in both cri-

minal and civil trials. But in criminal cafes, or at lead in capi-
tal ones, there is, m favcrtm liitae^ allowed to the prifoner an-

arbitrary and capricious fpecies of challenge to a certain number
of jurors, without fhewing any caufe at all 3 which is called a

peremptory challenge : a provifion foil of that tendernefs and

humanity to prifoners, for which our Englifh laws are juftly

famous. This is grounded on two reafons. i. As every one

' Foft. 250.
* See Vol. III. pag. 359.

" aHawk. P. C. 410.
» zHawk. P. C. 420. a Hal. P. C. 271.

muft
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muft be fenfible,what fuddcn imprcffioiM and ufiaccountable pre^

judices wc- are apt to conceive upon the bare k>aks and geflurcs

of another ; and how neccflary it is, that a prifoner (when put t^

defend his life) fhould have a good opinion of his jury, the want

of which might totally difconccrt him ; the law wiUs not ^at
he ftiould be tfied by any one man againft whom he has con-

ceived a prejudice, even without being Ale to affign a reafon 5br

fuch his dillike. 2. Becaufc, upon challenges fbf caufc (hewn,
if the reafon affigned pixDve infuflicient to fet aiide the juror,

perhaps the bare qucftiorting his indifierence may fometimes pro-
voke a rdfcntmcnt ; to prevent all ill eonfequenccs from which,
the prifoner is Hill at Kberty, if he pleafesj peremptorily to fet

him afide*

Tm I $ privilege, of pejemptory chaflenges, though granted
lo the prifoner, h denied to the king, by the ftatote 33 Edw. I.

ft. 4. which enads, rfiat the king fhall challenge no jurors
without affigning a caufe certain, to be tried and approved by
the court. However h is held, that the king need not affign

hi» caufe of challenge, till all the panel is gone through, and

unlefs there cannot be a full jury without the perfons {o chaU

lenged. And then, and not fooner, the king's counfcl muft

ftiew the caufe : otherwife the juror ftiall be fworn °.

TiTE peremptorychallenges of the prifoner mtfft however have

fome reafonablc boundary ; otherwife he might never be tried.

This reafbnabic boundary is fettled by thcconmion law to be the

number df riiirty five; that i^, one under the nmnber of three

full juries. For the kw judges that five and thirty are fully

fufficient to allow the moft timorous man to challenge through
mere caprice j and that he who peremptorily challenges a greater

number, or three ftiH juries, has no intention to be tried at alh

And therefore it dealt with one, who peremptorily challenge*
above thirty five, and will not retraft his challenge, as with one

who flands mute or xefufes his trial ; by fentencing him to. the

 
.2 Hawk. C. P. 413. zHal. P.C.27r.
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peine forte et dure in felony, and by attainting him in treafon °.

And fo the law llands at this day with regard to treafon, of any
kind.

But by ftatute 22 Hen.VIII. c. 14. (which, with regard to

felonies, ftands unrepealed by llatute i & 2 Ph. & Mar. c. 10.)

by this ftatute, I fay, no perfon, arraigned for felony, can be

admitted to make any more than twenty peremptory challenges.
But how if the prifoner will peremptorily challenge twenty one ?

what fliall be done ? The old opinion was, that judgment of

peine forte et dure lliould be given, as where he challenged thirty
fix at the common law "^

: but the better opinion feems to be %
that fuch challenge Ihall only be difregarded and overruled. Be-

caufe, firft, the common law doth not infli(ft the judgment of

penance for challenging twenty one, neither doth the ftatute

intiidt it ; and fo heavy a judgment fhall not be impofed by im-

plication. Secondly, the words of the ftatute are,
** that he be

** not admitted to challenge more than twenty;" the evident

conftrucflion of which is, that any farther challenge fliall be dif-

allowed or prevented : and therefore, being null from the be-

ginning, and never in fa(fl a challenge, it can fubje(5t the pri-
foner to no punifhment j but the juror ftiall be regularly fworn.

If, by reafon of challenges or the default of the jurors, a

fufficient number cannot be had of the original panel, a ta/es

may be awarded as in civil caufcs ', till the number of twelve is

fworn, ** well and truly to try, and true deliverance make, be-
** tween our fovereign lord the king, and the prifoner whom
**
they have in charge -,

and a true verdid; to give, according to

** their evidence."

When the jury is fworn, if it be a caufe of any confequence,
the indictment is ufually opened, and the evidence marflialled,

examined, and enforced by the counfel for the crown, or profe-

• 2 Hal. P. C. 268. s
311111.227. 2Hal.P. C. 270.

» z Hawt. P. C. 414.
' Sec Vol. III. pag. 364.

cution.
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cution. But it is a fettled rule at common law, that no counfcl

fliall be allowed a prifoner upon his trial, upon the general iflue,

in any capital crime, unlefs fome point of law (hall arife proper to

be debated '. A rule, which (however it may be palliated under

cover of that noble declaration of the law, when rightly under-

flood, that the judge fhall be counfel for the prifoner; that is,

fhall fee that the proceedings againft him are legal and ftridily

regular^) feems to be not at all of a piece with the reft of the

humane treatment of prifoners by the Englifh law. For upon
what face of reafon can that afliftance be denied to fave the life

of a man, which yet is allowed him in profecutions for every

petty trefpafs ? Nor indeed is it ftrid:ly fpeaking a part of our

antient law : for the mirrour", having obferved the neccffity of

counfel in civil fuits,
*' who know how to forward and defend

** the caufe, by the rules of law and cuftoms of the realm,"

immediately afterwards fubjoins j
** and more neceflary are they

** for defence upon indi(5tments and appeals of felony, than upon
** other venial caufes ^." And, to fay the truth, the judges
thcmfelves are fo fenfible of this defe<51: in our modern pra<flice,

that they feldom fcruple to allow a prifoner counfel to ftand by

• 2 Hawk. P. C. 4C0.
**
pernegct, fine cmni fetitione confilit. In

• Sir Edward Coke
( 3 Infl. 137.) gives

^*
aliis omnibus foteft et debet uti confilio*' But

another additional reafon for this refufal, this confiHum, I conceive, fignifies only an
" becaufe the evidence to convift a prifoner imparlume, and the petitio confilit is cravint
" ftiould be fo manifeft, as it could not be leave to imparl; (See Vol, III. pag. 298.)
" contradiftcd." It was therefore thought which is not allowable in any crimi-

too dangerous an cjcpcriment, to let an ad- nal profecution. This will be manifeft by

vocate try, whether it could he contradi<fled comparing this law with a co-temporary

«r no. paflage in the grand couftumier of Norman -

• c. 3. ^.1. dy, (ch. 85.) which fpcaks of imparlances
" Father Parfons the jcfuit, and after in perfonal anions. "

Apres cCy eft tsnu It

him bifhop Ellys, (of Englifli liberty. ii. 26.)
**

querelle n rejpondre ; ct aura ccngic de fey

have imagined, that the benefit of counfel "
confeiller, sille demande : ety quand il /era

to plead for them was firtl denied to pri-
"

confeille, il peut nyer le faifl dont il eft ac-

foncrs by a law of Henry I, meaning (
I

"
cufe.^* Or, as it Hands in the Latin text,

prefumc ) chapters 47 and 48 of the code Cedit. i^^g. )
"
^ierelatus autem poftea rent'

which is ufually attributed to that prince.
" tur rejpondere i et babebit licentiam conju-

" De caufii criminalilus tel capitalibus nemo "
kndi, fi reqmrat : babito autem confilio, dc-

*'
^uaerat confiHum ; ^u\n implacitatui ftatim

**
bit fttclum negare quo accufatui eft.**

him
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him 3t the bar, and inftrud him what ^ucftions to aik, or even

to &fk queflions for him, with rcfpe<Sk to matters of fa<5t : for

as to matters pf law, arifing on the trial, they are intitlcd to

the aiTiAancc of counfel. But ftill this is a matter of too much

importance to be left to the good pleafure of any judge, and 1%

worthy the interpolation pf the legiflature ; which has fhewn

it's inclination to indulge prifoners with this reafonable aCiftance,

by enacting in ftatute 7 W. III. c. 3. that perfons indiBed for

fuch high treafon, as works a corruption of the blood, or mif-

prifion thereof, may make their full defence by counfcl, not ex-

ceeding two, to be named by the prifoner and affigned by the

court or judge ; and this indulgence, by ftatute 20 Geo. II. C.30.
is extended to parliamentary impeacbmentJ for high treafon,

which were excepted in the former a€t«

Th E dodrinc of evidence upon pleas of the crown is, in

moft refpe<5ls, the fame as that upon civil a(5tions. There arc

however a few leading points, wherein, by feveral ftatutes and

refolutions, a difference is made between civil and criminal

evidence.

First, in all cafes of high treafon, petit treafon, and mif*

prifion of treafon, by ftatutes i Edw.VI. c. 12. 5&6Edw.VI.
c. ji. and I & 2 Ph. & Mar. c. lo. twfi lawful witneifcs are re-*

c[uired to convi<ft a prifoner ; except in cafe3 of coining *, and

counterfeiting the feals ; or unlefs the party fhall willingly and

without violence confefs the fame. By ftatute 7 W. III. c.3. in

profecutions for thofe treafonB to which that a<ft extends, the

fame rule is again enforced, with this addition, that the con-

feffion of the prifoner, which fhall countervail the heceffity of

fuch proof, mufl be in open court i and it is declared that both

witnefTes mufl be to the fame overt adt of treafon, or one to one

overt adt, and the other to another overt ad: of the fame fpccies

of treafon'', and not of diflind heads or kinds : and no evidence

fhall be admitted to prove any overt adt not exprefQy laid in the

«
I Hal. P. C. 297. r See St. Tr.U. 144. Foftcr. 235.

indidb-



Ch. 27. Wrongs. 351

indidmcnt. And therefore in fir John Fenwick's cafe, in king
William's time, where dicrc was bui one witnefs, an adt of par-
liament

' was made on purpofe to attaint him of treafon, and he

was executed '. But in almoft every other accufation one pofitive

witnefs is fufficient. Baron Montcfquieu lays it down fot a rule*,

that thofe laws which condemn a man to di^ath m any cafe on the

depofition of a fingle witnefs, arc fatal to Hbcrty : and he adds

this reafon, that ihe witnefs who affirms, and the accufed who
denies, makes an equal ballance ; there is a neceflity therefore

to call in a third man to incline the fcale. But this feems to be

carrying matters too far: for there are fome crimes, in which the

very privacy (^ their nature excludes the pofl^bility of having
more than one witnefs : mufV thcle therefore cfcape unpunifhcd ?

Neither indeed is the bare denial of the pcrfon accufed equi-
valent to the pofitive oath of a dilintcrefted witnefs. In cafes of

indidments for perjury, this do(ftrine is better founded ; and

there our law adopts it : for one witnefs is not allowed to con-

vict a man inditfted for perjury \ becaufe then there is only one

oath agairtft
another ^ In cafes of treafon alfo there is the ao-

cufed's oath of allegiance, to counterpoife the information of a

fingle witnefs ; and that may perhaps be one reafon why the law

requires a double teflimony to convidt him : though the prin-

cipal- reafon, undoubtedly, is to fccure the fubje(5t from being fa-

crificed to fitftitious confpiracies, which have been the engines of

profligate and crafty politicians in all ages.

Seconuly, though from the reverfal of colonel Sidney's
attainder by aft of parliament in 1689* it may be collecflcdV

that the mere fimilitude of hand-writing in two papers fhewn

to a jury, without other concurrent teflimony, is no evidence

that both were written by the fame pcrfon ; yet undoubtedly
the teflimony of witnefTcs, well acquainted with the party's

» Stat. 8 W. III. c 4.
' loMod. 194.

* St. Tr. V. 40.
• St. Tr.VIII. 472.

*
Sp. L. b. It. c. 3.

' 2 Hawk. P. C. 43 1.

* £cccar. c. 13.

hand,
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hand, that they believe the paper in queftion to have been

written by him, is evidence to be left to a jury^.

Thirdly, by the flatute 21 Jac. I. c. 27. a mother of a

baftard child, concealing it's death, mufl prove by one witnefs

that the child was born dead ; otherwife fuch concealment fhall

be evidence of her having murdered it*".

Fourthly, all prefumptive evidence of felony fhould be

admitted cautioufly : for the law holds, that it is better that ten

guilty perfons efcape, than that one innocent fuffer. And fir

Matthew Hale in particular
J
lays down two rules, moll prudent

and neceflaiy to be obferved : i . Never to convicft a man for

ftcaling the goods of a pcrfon unknown, merely becaufe he will

give no account how he came by them, unlefs an adtual felony
be proved of fuch goods : and, 2. Never to convidt any perfon of

murder or manflaughter, till at leaft the body be found dead ;

pn account of two inftances he mentions, where perfons were

executed for the murder of others, who were then alive, but

mifTmg.

Lastly, it was an antient and commonly received practice ',

(derived from the civil law, and which alfo to this day obtains

in the kingdom of France
'') that, as counfel was not allowed to

any prifoner accufed of a capital crime, fo neither fhould he be

fuifered to exculpate himfelf by the teftimony of any witnefTes.

And therefore it deferves to be remembered, to the honour of

Mary I, (whofe early fentiments, till her marriage with Philip
of Spain, feem to have been humane and generous ')

that when
flie appointed fir Richard Morgan chief juftice of the common-

pleas, £he injoined him,
** that notwithllanding the old error,

K Lord Prefton's cafe. J.D. 1690. St. ' 2 Hal. P. C. 290.
Tr. IV. 453. Francia's cafe. A. D. \j\6.

*
St. Tr. L p/jfm.

St. Tr. VI. 69. Layer's cafe. J. D. 1722.
'' Domat. publ. law. b.3. t.i. Montefq.

ibid. 279. Henzey's cafe. J. D, 1758. Sp. L. b. 29. c. 1 1.

4 Burr. 644.
* See pag, 17.

h See pag. 198.
<* which
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** which did not admit any witnefs to fpeak, or any other matter
** to be heard, in favour of the adverfary, her majefly being
**

party ; her highnefs' pleafure was, that whatfoever could be
**

brought in favour of the fubje(5l fliould be admitted to be
" heard : and moreover, that the juflices fhould not perfuade
** themfelves to fit in judgment otherwife for her highnefs than
**

forherfubjedl*". Afterwards, in one particular inftance (when
embezzling the queen's military flores was made felony by fta-

tute 31 Eliz. c. 4.) it was provided that any perfon, impeached
for fuch felony,

** (hould be received and admitted to make any
•* lawful proof that he could, by lawful witnefs or otherwife,
** for his difcharge and defence :" and in general the courts

grew fo heartily afhamed of a dodtrine fo unreafonable and op-

preflive,that a pra<ftice was gradually introduced ofexamining wit-
neifes for the prifoner, but not upon oath "

: the confequence of

which ilill was, that the jury gave lefs credit to the prifoner's evi-

dence, than to that produced by the crown. Sir Edward Coke*

protefts very ftrongly againft this tyrannical practice : declaring
that he never read in any ad: of parliament, book-cafe, or re-

cord, that in criminal cafes the party accufed fhould not have
witnefTes fworn for him ; and therefore there was not fo much
as fcintilla juris againft it p. And the houfe of commons were
fo fenfible of this abfurdity, that, in the bill for abolifhing hof-

tilities between England and Scotland'', when felonies committed

by Englifhmen in Scotland were ordered to*be tried in one of the

three northern counties, they infifted on a claufe, and carried it'

againft the efforts of both the crown and the houfe of lords,

againft the
practice of the courts in England, and the exprefs

law of Scotland *,
** that in all fuch trials, for the better difco-

"
very of the truth, and the better information of the con-

** fciences of the jury and juftices, there fhall be allowed to the

""
Holingfh. 1 1 1 2. St. Tr. I. 72. < Stat. 4jac.I. c. i.

» zBulftr. 147. Cro. Car 292.
' Com. Journ. 4, 5, 12, 13, 15, 29,

»
3 Inft. 79. 30 Jun- 1607.

' See alfo zHal. P. C.283. and his fum- »
/i/V. 4jun. 1607.

jpar}'. 264.
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**
party arraigned the b«neht of fuch credible witnefles, to be

** examined upon oath, as can be produced for his clearing ai\d

«»
juflification." At lengtli by the ftatute 7 W. III. c. 3. the

fame meafure of juftice was eftabliflied throughout all the realm,

in cafes of treafon within the ad: : and it was afterwards decla-

red by ftatute i Ann. ft. 2. c. 9. that in all cafes of treulbn and

felony, all witneffes for the prifoner Ihould be examined upqa
oath, in like manner as the witnefTes againji him.

When the evidence on both fides is clofed, the jury cannot

be difcharged till they have given in their verdidt ; but are to

conlider of it, and deliver it in, with the fame forms, as upon
civil caufes : only they cannot, in a criminal cafe, give a privy
yerdi<a;^ But an open verdidt may be either general, guilty, or

not guilty ; or fpecial, fetting forth all the circumftances of the

cafe, and praying the judgment of the court, whether, for in-

Aancc, on the fadts ftated, it be murder, manflaughter, or no

crime at alL This is where they doubt the matter of law, and

therefore chufe to Leave it to the determination of the court j

though they have an unqueflionable right of determining upon
all the circumftances, and finding a general verdidt, if they think

proper fo to hazard a breach of their oaths : and, if their verdidt

be notorioufly wrong, they may be punifhed and the verdidt fet

aiide by attaint at the fuit of the king ; but not at the fuit of the

prifoner". But the pradlice, heretofore in ufe, of fining, inprilbn-

ing, or otherwife punifhing jurors, merely at the difcretion of the

court,for finding their verdidt contrary to the diredtion ofthe j udge,
was arbitrary, unconftitutional and illegal : and is treated as fuch

by fir Thomas Smith, two hundred years ago ; who accounted
•* fuch doings to be very violent, tyrannical, and contrary to the
*«

liberty and cuftom of the realm of England *'." For, as fir

Matthew Hale well obferves*, it would be a moft unhappy cafe

for the judge himfelf, if the prifoner's fate depended upon his

dfredlions:— unhappy alfo for the prifoner ^ for, if the judge's

• 2 Hal. P. C. 300. a Hawk. P. C. 439.
* Smith's commonw. I, 3. c. i.

• 2Hal. P. C. 310.
* 2Hal. P. C. 313.

opi-
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opinion muft rule the vcrdid, the trial by jury would be ufelefs.

Yet in many inftances^, where contrary to evidence the jury have

found the prifoner guilty, their verdid: hath been mercifully fet

afide, and a new trial granted by the court of king's bench; for

in fuch cafe, as hath been faid, it cannot be fet right by attaint.

But there hath yet been no inftance of granting a new trial,

where the prifoner was acquitted upon the firfl*.

I F the jury therefore find the prifoner not guilty, he is then

for ever quit and difchargcd of the accufation*; except he be ap-

pealed of felony within the time limited by law. But if the

jury find him guilty **, he is then faid to be convkJed of the crime

whereof he ftands indidted. Which convid;ion may accrue two

ways ; either by his confefling the offence and pleading guilty j

or by his being found fo by the verdi<fl of his country.

Wh e n the offender is thus convi(fted, there are two col-,

lateral circumftances that immediately arife. i . On a convic-

tion, in general, for any felony, the reafonable expenfes of

profecution are by ftatute 25 Geo. II. c. 36. to be allowed to

the profccutor out of the county ftock, if he petitions the judge
for that purpofe; and by ilatute 27 Geo. II. c. 3. poor perfons,
bound over to give evidence, are likewife entitled to be paid
their charges, as well without convj^ibn as with it. 2. On
a conviction of larciny in particular, the profecutor fliall have

reftitution of his goods, by virtue of the ftatute 21 Hen.VIII.
c. 1 1 . For by the common law there was no reftitution of goods

upon an indictment, becaufc it is at the fuit of the king only ;

and therefore the party was enforced to bring an appeal of rob^

y I Lev. 9. T. Jont*. \6y St. Tr. X. •» In the Roman republic, when the pri-

A16. foner was convided of any capital offence

 2 Hawk. P. C. 442, by his judges, the form of pronouncing
* The civillaw in furh cafe only dif- that copv!«ilion was fomething. peculiarly

charges him from the fame accufer, but not delic ate : not that he was guilty, but that

from the fame accufation. [Ff. 48, 2. 7. he had not been enough upon his guard j

§.2.)
"
parum cavijjfe vidrtur." (Pe/Ias. 'it<;.J

W w 2 bery,
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bery, in order to have his goods again''. But, it being conlidered

that the party, profecuting the offender by indicftment, deferves

to the full as much encouragement as he who profecutes by ap-

peal, this jflatute was made, which enadls, that if any perfon
be convicfted of larciny by the evidence of the party robbed, he

(hall have full reflitution of his money, goods, and chattels ;

or the value of them out of the offender's goods, if has any,

by a writ to be granted by the juftices. And this writ of refti-

tution fhall reach the goods fo ftolen, notwithflanding the pro-

perty
•* of them is endeavoured to be altered by fale in market

overt '. And, though this may feem fomewhat hard upon the

buyer, yet the rule of law is that **fpoliatus debet, ante omniaj

**
rejlitui i* efpecially when he has ufed all the diligence in his

power to convidt the felon. And, fmce the cafe is reduced to

this hard neceffity, that either the owner or the buyer mufl fuf-

fer ; the law prefers the right of the owner, who has done a

meritorious adt by purfuing a felon to condign puniihment, to

the right of the buyer, whofe merit is only negative, that he

has beenguilty of no unfair tranfadtion. Orelfe, fecondly, with-

out fuch writ of reflitution, the party may peaceably retake his

goods, wherever he happens to find them ^ unlefs a new pro-

perty be fairly acquired therein. Or, laftly, if the felon be con-

victed and pardoned, or be allowed his clergy, the party robbed

may bring his adlion of trover againft him for his goods ; and

Recover a fatisfa(5tion in damages. But fuch adtion lies not, be-'

fore profccution j for fo felonies would be made up and healed^ :

and alfo recaption is unlawful, if it be done with intention to

fmother or compound the larciny ; it then becoming the heinous

offence of theft-bote, as was mentioned in a former chapter *".

It is not uncommon, when a perfon is convicted of a mifde-

mefnor, which principally and more immediately affedts fome in-

dividual, as a battery, imprifonment, or the like, for the court

*
3 Inft. 242.

f Sec Vol. III. pag. 4.
• Sec Vol. II. pag, 450.

« I Hal. P. C. 546.
« » Hal. P. C. 543.

•» Sec pag. 133.

to
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to permit the defendant to /peak with the profecutor, before any

judgment is pronounced j and, if the profecutor declares him-

felf fatisfied, to inflidl but a trivial punifliment. This is done,

to rcimburfe the profecutor his expenfes, and make him fome

private amends, without the trouble and circuity of a civil action.

But it furely is a dangerous pradice : and, though it may be in-

truded to the prudence and difcretion of the judges in the fu-

perior courts of record, it ought never to be allowed in local or

inferior jurifdidtions, fuch as the quarter-feflions ; where profc-
cutions for affaults are by this means too frequently commenced,
rather for private lucre than for the great ends of public j

uftice.

Above all, it Should never be fufFered, where the teftimony of

the profecutor himfelf is neceffary to convid; the defendant : for

by this means, the rules of evidence are intirely fubverted ; the

profecutor becomes in effed a plaintiff, and yet is fuffered to

bear witnefs for himfelf. Nay even a voluntary forgivenefs, by
the party injured, ought not in true policy to intercept the ftroke

of juftice.
** This," fays an elegant writer', (who pleads with

equal flrength for the certainty as for the
lefiity

of punifhment)
** may be an a€t of good-nature and humanity, but it is contrary
<« to the good of the public. For, although a private citizen

* may difpenfe with fatisfadion for his private injury, he cannot
** remove the

neceflity
of public example. The right of punifli-

**
ing belongs not to any one individual in particular, but to the

**
fociety in general, or the fovereign who reprefents that fociety :

** and a man may renounce his own portion of this right, but
** he cannot give up that of others."

' Beec. ch. 46.
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ChapTeH the twenty eighth.

Of the benefit of CLERGY.

AFTER
trial and convidtion, the judgment of the court

regularly follows, unlefs fufpended or arrcfled by fbme

intervening circuniftance ; of which the prinx;ipal is the benefit of

clergy : a title of no fmall curiofity as well as ufc ; and concern-

ing which I rtiall therefore enquire, i . Into it's original, and

the various mutations which this privilege of clergy has fuftained.

2. To what perfons it is to be allowed at this day. 3. In what

cafes. 4. The confeqxiences of allowing it.

(I. Clergy, xht prhilegtum ckricale, or in common fpeech
the benefit of elergyy had it's original from the pious regard paid

by chriftian princes to the church in it's infant ftate ; and the

ill ufe which the popifh ecclefiaftics foon made of that pious re-

gard. The exemptions, which they granted to the church, were

principally of two kinds : i . Exemption of places, confecrated

to religious duties, from criminal arrefts, which was the foun-

dation of fandluaries :-*-2. Exemption of the perfons of clergy-
men from criminal procefs before the fecular judge in a few par-
ticular cafes, which was the true original and meaning of the

privilegium clericale.y

But
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But the clergy, encreafing in wealth, power, honour, num-

ber, and intereft, began foon to fet up for themfelves : and that

which they obtained by the favour of the civil government, they
now claimed as their inherent right j and as aright of the high-
eft nature, indefeafible, a.nd jure ^ivino'.C^y their canons there-

fore and conflitutions they endeavoured at, and where they met

with eafy princes obtained, a vaft extenfion of thefe exemp-
tions : as well in regard to the crimes themfelves, of which the

liil became quite univerfal
**

; as in regard to the perfons exempt-
ed, among whom were at length comprehended not only every
little fubordinate officer belonging to the church or clergy, but

even many that were totally laymeiu *^

I N Elngland however, although the ufurpations of the pope
were very many and grievous, till Henry the eighth entirely ex-

terminated his fupremacy, yet a total exemption of the clergy
from fecularj urifdidion could never be thoroughly eifec^edjthough
often endeavoured by the clergy

*"

: and therefore, though the an-

ticnt privilegium clerical^ was infome capital cafes, yet it was not

unkierfally, allowed. (And in thofe particular cafes, the ufe was

for the bifhop or ordinary to demand his clerks to be remitted

out of the king's courts, as foon as they were indidted : con-

cerning the allowance of which demand there was for many
years a great uncertainty

**

: till at length it was finally fettled in

the reign of Henry the fixth, that the prifoner fhould firft be

arraigned ; and might either then claim his benefit of clergy, by

way of declinatory plea -, or, after convi^ion, by way of arrefl-

ing judgment. This latter way is moft ufually prad:iced, as it

is more to the fatisfaftion of the court to have the crime pre-

yioufly afcertained by confeffion or the verdidl of a jury; and

alfo as it is more advantageous to the prifoner himfelf, who may

• The principal argument, upon which * See Vol. III. pag. 62.

th«y founded this exemption, was that text * Keilw. 1 80.

of fcripture J
" touch not mine anointed, and

•* ^Ual. P. C. 377.
" do my prophets no harm." (Keilw. 181.)

poffibly
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pofliblv be acquitted, and fg need not the benefit of his clergy
at all. ^

tLOriginally the law was held, that no man fhould be ad-

mitted to the privilege of clergy, butfuch as had the habitum et

tonfuram clericakm^. . Bnt in procefs of time a much wider and

more comprehenliv^ criterion was eftablifhed : every one that

could read (a mark of great learning in thofe days of ignorance
and her fifter fuperftition) being accounted a clerk or clericusy

and allowed the benefit of clcrkfliip, though neither initiated in

holy orders, nor trimmed with the clerical tonfure. But when

learning, by means of the invention of printing, and other con-

current caufes, began to be more generally diflcminated than

formerly ; and reading was no longer a competent proofof clerk-

fhip, or being in holy orders ; it was found that as many laymen
as divines were admitted to the privilegium clericale : and there-

fore by (latute 4 Hen. VII. c. 13. a diflindtion was once more
drawn between mere lay fcholars, and clerks that were really in

orders. And though it was thought reafonable flill to mitigate
the feverity of the law with regard to the former, yet they were

not put upon the fame footing with adbual clergy ; being fub-

jc<5ted to a flight degree of punifhment, and not allowed to claim

the clerical privilege more than once. ,i, Accordingly the ftatutc

dire<^s, that no perfon, once admitted to the benefit of clergy;
fhall be admitted thereto a fecond time, unlefs he produces his

orders : and, in order to diftinguiOi their perfons, all laymen who
are allowed this privilege {hall be burnt with a hot iron in the

brawn of the left thumb. This diftinftion between learned

laymen, and real clerks in orders, was abolished for a time by the

ftatut€S 28 Hen. VIII. c. i, and 32 Hen. VIII. c. 3. but is held^

tO/have been virtually reftored by ftatute i Edw.VI. c. 12. which

ftatute alfo enacts that lords of parliament, and pcers^ of the

realm, may have the benefit of their peerage, equivalent to that

pf clergy, for the firft ofifence, (although they cannot read, and

« 2 Hal. P. C. 372. M. Paris. A.D.xz^^.
' Hob. 294.

Sec Vol. I. pag. 24.

with-
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without being burnt in the hand) for all offences then clergyable
to commoners, and alfo for the crimes of houfebreaking, high-

way robbery, horfe-ftealing, and robbing of churches. ^
(a r T E R this burning the laity, and before it the real

clergy, were difchargcd from the fentence of the law in the

king's courts, and delivered over to the ordinary, to be dealt

with according to the ecclefiaflical canons. Whereupon the or-^

dinary, not fatisfied with the proofs adduced in the profane fe-

cular court, fet himfelf formally to work to make a purgation of

the offender by a new canonical trial ; although he had been

previoufly convi<fted by his country, or perhaps by his own con-

feifion. This trial was held before the hi/hop in perfon, or his

deputy ',
and by a jury of twelve clerks : and there, firft, the

party himfelf was required to make oath of his own innocence ;

next, there w« to be the oath of twelve compurgators, who
fwore they believed he fpoke the truth j then, witncffes were to

be examined upon oath, but on behalf of the prifoncr only ;

and, laftly, the jury were to bring in their verdid: upon oath,

which ufually acquitted the prifoner : otherwife, if a clerk, he

was degraded, or put to penance
*J A learned judge, in the be-

ginning of the laft century ", remarks with much indignation
the vafl complication of perjury and fubornation of perjury, in

this fblemn farce of a mock trial
-,

the witnefles, the compur-

gators, and the jury, being all of them partakers in the guilt :

the delinquent party alfo, though convi<fled before on the cleareft

evidence, and confcious of his own offence, yet was permitted
and almoft compelled to fwear himfelf not guilty : nor was the

good bifhop himfelf, under whofe countenance this fcene of

wickednefs was daily tranfad:ed, by any means exempt from a

fhare of it. And yet by this purgation the party was reflored to

his credit, his liberty, his lands, and his capacity of purchafing

afrcfh, and was entirely made a new and an innocent man.

«3P. W«'. 447. Hob. 289.
^ Hob. 291.

Vol. IV. X x This
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/This fcandalous proftitution of oaths, and the forms of juf-

tice, in the ahnofl conftant acquittal of felonious clerks by pur-

gation, was the occafion, that, upon very heinous and notorious

circumftances of guilt, the temporal courts would not truft the

ordinary with the trial of the offender, but delivered over to him
tlie convi(fled clerk, abfque purgatione facienda : in which fitua-

tion the clerk convi(51: could not make purgation ; but was to con-

tinue in prifon during life, and was incapable of acquiring any

perfonal property, or receiving the profits of his lands, unlefs

the king fhould pleafe to pardon him. p Both thefe courfes were

in fome degree exceptionable -,
the latter being perhaps too rigid,

as the former was produdtive of the moft abandoned perjury.

As therefore thefe mock trials took their rife from factious and

popifh tenets, tending to exempt one part of the nation from

the general municipal law ; it became hi^h time, when the re-

fuimviticn y^ A'i, thoroughly eftabUIhed, to abolilhlo vain and im-

pious a ceremony.

^Accordingly the ftatute 18. Elix. c.j. enads, that, for

the avoiding of fuch perjuries and abufes, after the offender has

been allowed his clergy, he fhall not be delivered to the ordinary,
as formerly ; but, upon fuch allowance and burning in the hand,

he fhall forthwith be enlarged and delivered out of prifon -,

with provifo, that the judge may, if he thinks fit, continue the

offender in gaol for any time not exceeding a year.J And thus

the law continued, for above a century, unaltered ^ except only
that the ffatutc 21 Jac. I. c. 6. allowed, that women convidted

of fimple larcinies under the value of ten {hillings fhould, (not

properly have the benefit of clergy, for they were not called upon
to read ; but) be burned in the hand, and whipped, flocked, or

imprifoned for any time not exceeding a year. And a fimilar in-

dulgence, by the flatutes 3 & 4 W. & M. c. 9. and 4 & 5 W.
& M. c. 24. was extended to women, guilty of any clergyable

felony whatfoever , who were allowed to claim the benefit of the

Jiatute, in like manner as men might claim the benefit of clergy,

and
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and to be difchargcd upon being burned in the hand, and im-

prifoned for any time not exceeding a year. (All women, all

peers, and all commoners who could read, were therefore dif-

charged in fuch felonies ; abfolutely, if clerics in orders ; and

for the firfl offence, upon burning in the hand, if lay : yet
all liable (excepting peers) if the judge faw occafion, to impri-
fonment not exceeding a year. And thofe men, who could not

read, if under the degree of peerage, were hanged.^

/^Afterwards indeed it was confidered, that education and

learning were no extenuations of guilt, but quite the reverfe : v
and that, if the punifliment of death for fimple felony was too

fevere for thofe who had been liberally inftru^fled, it was, afor-

thru too fevere for the ignorant alfo. And thereupon by ftatutc

5 Ann. c. 6. it was enadted, that the benefit of clergy ftiould

be granted to all thofe who were intitled to afk it, withoutre-

quiring them to read by way of conditional merit. "^ ^^^

(But a few years experience having fhewn, that this univer-

fal lenity was frequently inconvenient, and an encouragement to

commit the lower degrees of felony ; and that, though capital

punishments were too rigorous for thefe inferior offences, yet no

punifhment at all (or next to none, as branding or whipping)
was as much too gentle ; it was enad:ed by flatutes 4 Geo. I.

c. 1 1, and 6 Geo. I. c. 23. that when any perfons fhall be con-

vidted of any larciny, either grand or petit, and fhall be entitled

to the benefit of clergy, or
*

liable only to the penalties of burn-

* The printed ftatutc book reads and in- with regard to the female fex, the ftatutes

ftcad of or: and, if that be the true read- of William and Mary (before referred to)

ing, it may be doubted, and, as the confe- very anxioufly diftinguifh between the be-

quence may in fome cafes be capital, it de- nefit of clergy, which extends only to meny

fervcs to be explained by the Icgiflature, and the benefit of the ftatute 3 & 4W. & M.
whether women, and perfons convifted of which is allowed to be claimed by women:

petit larciny, are ftriftly within thefe ftatutes and the ftatute of Anne (as is hereafter ob-.

ofGeorge the firft; for the ftatutes, as print- fervcd) doth not entitle any one to the be-

ed, fcem to extend only to fuch convifts as nefit of clergy but fuch as were entitled

are entitled to x\vc benefit ofclergy, which no before ; as it's whole operation is merely to

tvtman, or fetit larciner, properly is. For, difpcnfc with their reading.

Xx 2 ing



364 Public Book IV,

ing in the hand or whipping, the court in their difcrction, in-

flead of fuch burning in the hand or whipping, may dired: fuch

oiFenders to be tranfported to America for feven years : and, if

they return within that time, it (hall be felony without benefit

©f clergyr^

I N this flate does the benefit of clergy at prefent fland ; very

confiderably different from it's original inftitution : the wifdom
of the Englifh legiflature having, in the courfe of a long and

laborious procefs, extracted by a noble alchemy rich medicines

out of poifonous ingredients ; and converted, by gradual muta^

tions, what was at firft an unreafonable exemption of particular

popifli ecclefiaftics, into a merciful mitigation of the general
law, with refped: to capital punifhment.

From the whole of this detail we" may colle<a:, that, how-<

ever in times of ignorance and fuperftition that monfter in true

policy may for a while fubfift, of a body of men, refiding in the

bowels of a ftate, and yet independent of it's laws ; yet, when

learning and rational religion have a little enlightened mens
minds, fociety can no longer endure an abfurdity fo grofs, a$

muft deftroy it's very fundamentals. QPor, by the original con-
tra(ft of government, the price of proted:ion by the united force

of individuals is that of obedience to the united will of the

Vi^ community. This united will is declared in the laws of the

land : and that united force is exerted in their due, and uni-

verfal, execution. \

II. I AM next to enquire, to what perfons the benefit of clergy
is To be allowed at this day : and this muft be chiefly colleded

from what has been obferved in the preceding article. [For, upon
the whole, we may pronounce, that all clerks in orders arc, with-

out any branding, and of courfe without any tranfportation, (for
that is only fubftituted in lieu of the other) to be admitted to this

privilege, and immediately difcharged, or at moil only confined for

one
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one year : and this as often as they offend 'Cj^gain, all lords of

parliament and peers of the realm, by the flatute i Edw. V.I.

c. 12. Ihall be difcharged in all clergyable and other felonies,

provided for by the adt, without any burning in the hand, in

the fame manner, as real clerks convi<ft : but this is only for

the firfl offence 77 (liaftly, all the commons of the realm, not in

orders, whether male or female \ fliall for the firft offence be

difcharged of the punifhment of felonies, within the benefit of

clergy; upon being burnt in the hand, imprifoned for a year, or

lefs
'y or, in cafe of larciny, being tranfported for feven years,

if the court Ihall think proper.^ It hath been faid, that Jews,
and other infidels and heretics, were not capable of the benefit

of clergy, till after the iVatute 5 Ann. c. 6. as being under a le-

gal incapacity for orders "". But, with deference to fuch refped-
able authorities, I much queftion whether this was ever ruled

for law, fmce the re-introdudtion of the Jews into England, in

the time of Oliver Cromwell. For, if that were the cafe, the

Jews are flill in the fame predicament, which every day's ex-

perience will contradict : the flatute of queen Anne having

certainly made no alteration in this refpedt ; it only difpenfing
with the neceflity of reading in thofe perfons, who, in cafe

they could read, were before the adl entitled to the benefit of

their clergy.

III. The third point to be confidered is, for what crimes the

pr^ilcgium clericaJe, or benefit of clergy,^ is to be allowed. CAnd,

it is to be obferved, that neither in high treafon, nor in petit

larciny, nor in any mere mifdemefnors, it was indulged at the

common law; and thcFcfore we may lay it down for a rule, that

it was allowable only in petit treafon and felonies : which for the

moil part became legally intitled to this indulgence by the fla-

tute de cleroy 25Edw. III. ft. 3. c. 4. which provides, that clerks

convi(5l for treafons or felonies, touching other perfons than the

king himfelf or his royal majefty, (hall have the privilege of hoiy

^ 2 Hal. P. C. 375.
«« 2Hal.P. C. 373. 2 Hawk. P. C. 33;!.

* See note ^ Foft. 30C.

<:hurch.
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church.jBut yet it was not allowable in all felonies whatfoever :

for in fome it was denied even by the common law, viz. infidia^

tio 'uiarum, or lying in wait for one on the highway ; depopulatio

/igrorum, or deflroying and ravaging a country
°

; and combujlio

domorumt or arfon, that is, the burning of houfcs "
; all which

are a kind of hoftile adls, and in fome degree border upon trea-

fon. And farther, all thefe identical crimes, together with pe-
tit treafon, and very many other adts of felony, are oufted of

clergy by particular adts of parliament ; which have in general
been mentioned under the particular offences to which they be-

long, and therefore need not be here recapitulated. Of all which

ftatutes for excluding clergy I (hall only obferve, that they arc

nothing elfe but the rellormg ot the law to the fame rigor of ca-

pital punifhment in the firft offence, that it exerted before the

privilegium ckricale was at all indulged ; and which it ftill exerts

upon a fecond offence in almoft all kinds of felonies, unlefs com-

mitted by clerks actually in orders, vWe may alfo remark, that

by the marine law, as declared in flatute 28 Hen. VIII. c. 15.

the benefit of clergy is not allowed in any cafe whatfoever. And
therefore when offences are committed within the admiralty-*3y

jurifdidiion, which would be clergyable if committed by lan4^

the conflant courfe is to acquit and difchargc the prifoner V
And laftly, under this head of enquiry, we may obferve the

following rules : i . That in all felonies, whether new created

or by common law, clergy is now allowable, unlefs taken

away by exprefs words of an ad: of parliament ''. 2. That,

where clergy is taken away from the principal, it is not of

courfe taken away from the accelTory, unlefs he be alfo parti-

cularly included in the words of the flatute '. 3. That, when
the benefit of clergy is taken away from the offence, (

as in

cafe of murder, buggery, robbery, rape, and burglary )
a

principal in the fecond degree, aiding and abetting the crime,

is as well excluded from his clergy as he that is principal in

» 2 Hal. P. C. 333. < 2 Hal. P. C. 330.
•

I Hal. P. C. 346.
' 2 Hawk. P. C. 342.

f Moor. 756. Foil. 28^.

the



Ch. 28. • W R o N (. s. 367

the firlt degree : but, 4. I'hat, where it is only taken away
from the perfon committing the offence, (

as in the cafe of tab-

bing, or committing larciny in a dweUing houfe, or privately

from the perfon) his aiders and abetters are not excluded ;

through the tendernefs of the law, which hath determined that

fuch flatutes rtiall be taken literally '.

IV. Lastly, we are to enquire what the confequences are

to the party, of allowing him this benefit of clergy. I fpeak
not of the branding, imprifonment, or tranfportation ; which
are rather concomitant conditions, than confequences of recei-

ving this indulgence, ^he confequences are fuch as afFe<fl: his

prefent interefl, and future credit and capacity : as having been

once a felon, but now purged from that guilt by the
privilege of

clergy) jyhich operates as a kind. of flatute pardonf)^

(.And, we may obferve, i. That by his convidlion he forfeits

all his goods to the king; which, being once vefted in the crown,
fhall not afterwards be reftored to the offender ^ 2. That, after

convidlion, and till he receives the judgment of the law, by
branding or the like, or elfe is pardoned by the king, he is to

all intents and purpofes a felon, and fubjedt to all the difabilities

and other incidents of a felon". 3. That, after burning or par-
don, he is difcharged for ever of that, and all other felonies be-

fore committed, within the benefit of clergy j but not of felo-

nies from which fuch benefit is excluded : and this by flatutes

8 Eliz. c. 4. and 18 Eliz. c.
7.. 4. That by the burning, or par-

don of it, he is reflored to all capacities and credits, and the

pofTcffion of his lands, as if he had never been convidled ^.

5. That what is faid with regard to the advantages of com-
moners and laymen, fubfequent to the burning in the hand, is

equally applicable to all peers and clergymen, although never

branded at all. For they have the fame privileges, without any

burning, which others are intitled to after it *. *^
» iHal.P. C.529. Fcllcr. 356.

* 2 Hal. P. C. 389. 5 Rep. 110,
« 2 Hal. P. C. 388.

X 2 Hal P. C 3^^o, 390
•

3 P. W"'. 48;.
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Chapter the twenty ninth.

Of judgment, and it's C O N S E-

Ct.U E N C E S.

WE are now to confider the next ftage of criminal profe-

cution, after trial and convidtion are paft, in fuch crimes

and mifdemefnors, as are either too high or too low to be in-

cluded within the benefit of clergy : which is that of judgment.
For when, upon a capital charge, the jury have brought in their

verdi<ft, guilty, in the prefence of the prifoner ; he is either im-

mediately, or at a convenient time foon after, afked by the court,

if he has any thing to offer why judgment fhould not be awarded

againfl him. And in cafe the defendant be found guilty of a mif-

demefnor, (the trial of which may, and does ufually, happen in

his abfence, after he has once appeared) a capias is awarded and

ifTued, to bring him in to receive his judgment; and, if he ab-

fconds, he may be profecuted even to outlawry. But whenever

he appears in perfon, upon either a capital or inferior conviction,

he may at this period, as well as at his arraignment, offer any

exceptions to the indidlment, in arreji or flay of judgment : as

for want of fufficient certainty in fetting forth either the perfon,
the time, the place, or the offence. And, if the obje<5tions be

valid, the whole proceedings fhall be fet afide ; but the party

may
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may be indidled again*. And we may take notice, i. That

none of the ftatutes oi jeofails^, for amendment of errors, ex-

tend to indictments or proceedings in criminal cafes; and there-

fore a defective indidtment is not aided by a verdi<fl, as defective

pleadings in civil cafes are. 2. That, in favour of life, great

itricftnefs has at all times been obferved, in every point of an in-

didtment. Sir Matthew Hale indeed complains,
** that this

** {tri<ftncfs is grown to be a blemiih and inconvenience in the
** law, and the adminiftration thereof : for that more offenders

«*
efcape by the over-eafy ear given to exceptions in indidtments,

** than by their own innocence ; and many times grofs murders,
«*

burglaries, robberies, and other heinous and crying offences,
** remain unpunifhed by thefe unfeemly niceties; to the reproach
** of the law, to the fhame of the government, to the encourage-
" ment of villany, and to the difhonour of God S" And yet,

notwithstanding this laudable zeal, no man was more tender of

life, than this truly excellent judge.

A PARDON alfo, as has been before faid, may be pleaded in

arreft of judgment : and it has the fame advantage when pleaded

here, as when pleaded upon arraignment ; viz. the faving the

attainder, and of courfe the corruption of blood ; which nothing
can reflore but parliament, when a pardon is not pleaded till af-

ter fentence. And certainly, upon all accounts, when a man
hath obtained a pardon, he is in the right to plead it as ibon as

pofTible.

(Prayi n g the benefit of clergy may alfo be ranked among
the motions in arreft of judgment ; of which we fpoke largely
ill the preceding chapter, j

If all thefe refources fail, the court muft pronounce that

judgment, which the law hath annexed to the crime, and which
hath been conftantly mentioned, together with the crime itfelf,

•
4 Rep. 45.

c 2 Hal. P. C. 193.
* Sec Vol. III. pag. 406.

Vol. IV. Yy ia



370 P"u B L I c Book IV.

in fome or other of the former chapters. Of thefe fome are ca-

pital, which extend to the life of the offender, and confift ge-

nerally in heing hanged by the neck till dead ; though in very
atrocious crimes other circumftances of terror, pain, or difgrace
are fuperadded : as, in treafons of all kinds, being drawn or

dragged to the place of execution j in high treafon affeding the

king's perfon or government, embowelling alive, beheading, and

quartering ; and in murder, a public dilTedtion. And, in cafe

of any treafon committed by a female, the judgment is to be

burned alive. But the humanity of the Englifli nation has au-

thorized, by a tacit confent, an almoft general mitigation of fuch

part of thefe judgments as favour of torture or cruelty : a fledge
or hurdle being ufually allowed to fuch traitors as are condemned
to be drawn ; and there being very few inftances (and thofe ac-

cidental or by negligence) of any perfon's being embowelled or

burned, till previoufly deprived of fenfation by ftrangling. Some

puniilmicdt'- tonlilf in cxilr or haniOnnent, by abiuration of the

realm, or tranfportation to the American colonics : others in

lofs of liberty, by perpetual or temporary imprifonment. Some
extend to confifcation, by forfeiture of lands, or moveables, or

both, or of the profits of lands for life : others induce a difa-

bility, of holding offices or employments, being heirs, executors,

and the like. Some, though rarely, occafion a mutilation or

difmembring, by cutting off the hand or ears : others fix a

lafling ffigma on the offender, by flitting the noftrils, or brand-

ing in the hand or face. Some are merely pecuniary, by ftated

or difcretionary fines : and laftly there are others, that confift

principally in their ignominy, though moft of them are mixed

with fome degree of corporal pain ; and thefe are inflidted chiefly

for crimes, which arife from indigence, or which render even

opulence difgraceful. Such as whipping, hard labour in the

houfe of corred;ion, the pillory, the ffocks, and the ducking-
ftool.

Disgusting as this catalogue may feem, it will afford

plcafure to an Englifli reader, and do honour to the Engliih

law.
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law, to compare it with that fliocking apparatus of death and

torment, to be met with in the criminal codes of almoft every
other nation in Europe. And it is moreover one of the glories

of our Englifli law, that the nature, though not always the

quantity or degree, of punifhment is afcertained for every of-

fence 'j and that it is not left in the breaft of any judge, nor

even of a jury, to alter that judgment, which the law has be-

forehand ordained, for every fubjc(5t alike, without refpcift of per-
fons. For, if judgments were to be the private opinions of the

judge, men would then be flaves to their magiftrates ; and would

live in fociety, without knowing exacftly the conditions and ob-

ligations which it lays them under. And belidet-, as this pre-
vents oppreilion on the one hand, fo on the other it ftifles all

hopes of impunity or mitigation ; with v/hich an offender might
flatter himfelf, if his puniihment depended on the humour or

difcretion of the court. Whereas, where an eftabliilied penalty
is annexed to crimes, the criminal may read their certain con-

fequence in that law, which ought to be the unvaried rule, as it

i-s the inflexible judge, of his adiions.

Th e difcretionary fines and difcretlonary length of imprifon-

mcnt, which our courts are enabled to impofe, may fcem an

exception to this rule. But the general nature of the puniih-

ment, viz. by fine or imprifonment, is in thefe cafes fixed and

determinate : though the duration and quantity of each mufl

frequently vary, from the aggravations or otherwife of the of-

fence, the quality and condition of the parties, and from innu-

merable other circumftances. The quantum, in particular, of

pecuniary fines neither can, nor ought to be, afcertained by any
invariable law. The value of money itfelf changes from a thou-

fand caufes; and, at all events, what is ruin to one man's fortune,

may be matter of indifference to another's. Thus the law of the

twelve tables at Rome fined every perfon, that flruck another,

five and twenty denarii : this, in the more opulent days of the

empire, grew to be a punilliment of fo little confidcra^.iop, thit

Aulus Gellius tells a flory of one Lucius Neratius, who made it his

Y y 2 diver-
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diverfion to give a blow to whomever he pleafed, and then tender

them the legal forfeiture. Our ftatute law has not therefore

often afcertained the quantity of fines, nor the common law ever;

it dire<fting fuch an offence to be punifhed by fine, in general,

without fpecifying the certain fum : which is fully fulBcient,

when we confider, that however unlimited the power of the court

may feem, it is far from being wholly arbitrary ; but it's dif-

crction is regulated by law. For the bill of rights
** has parti-

cularly declared, that cxceflive fines ought not to be impofed,
nor cruel and unufual punifhments infliifled : (which had a re-

trofpe^t to fomc unprecedented proceedings in the court of king's

bench, in the reign of king James the fecond) and the fame

ilatute farther declares, that all grants and promifes of fines and

forfeitures of particular perfons, before convidlion, are illegal

and void. Now the bill of rights was only declaratory, through-

out, of the old conftitutional law of the land : and accordingly
we find it cxpreilly holden, long before % that all fuch previous

grants arc void ; fince thereby many times undue means, and

more violent profecution, would be ufed for private lucre, than

the quiet and juft proceeding of law would permit.

The rcafonablenefs of fines in criminal cafes has alfo

been ufually regulated by the determination of magna carta ^

concerning amercements for milbehaviour in matters of civil

right.
** Liber homo non amercietur pro parvo deliBo, niji fecun-

** dum modum ipjius delimit ; et pro magno deliBo, fecundum magni-
** tudinem delimit j faho contenemento fuo : et mereator eodem modoy
**
falva mercandija fua j et villanus eodem modo amercietur, faho

**
wainagio fuo.'' A rule, that obtained even in Henry the fe-

cond's time *, and means only, that no man fliall have a larger

amercement impofed upon him, than his circumftances or per-
fonal eftate will bear : faving to the landholder his contenement,

or land ; to the trader his merchandize ; and to the countryman
his wainage, or team and inftrumcnts of hufbandry. In order

" Stat. 1 W. & M. ft. 2, c. 2.
'

cap. 14.
• 2 lull. 48. « Glanv. /. 9 r. 8 ^ 1 1 .

to
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to afccrtain which, the great charter alfo direds, that the amerce-

ment, which is always inflidted in general terms (**^/ in miferi^
**

cordia") fhall be fet, ponatur, or reduced to a certainty, by the

oath of a jury. This method, of liquidating the amercement to

a precife fum, is ufually done in the court«leet and court-baron by

affeerorsy or jurors fworn to affeere, that is, tax and moderate,

the general amercement according to the particular circumftances

of the offence and the offender. In imitation of which, in

courts fuperior to thefe, the antient pra(ftice was to enquire by a

jury, when a fine was impofed upon any man, "
quantum inde

**
regi dare valeat per annum, falva fujlentatione fua, et uxoris,

** et liberorum fuorum **." And, fince the difufe of fuch inqueft,

it is never ufual to affefs a larger fine than a man is able to pay,
without touching the implements of his livelyhood ; but to in-

flict corporal punifhment, or a flated imprifonment, which is

better than an exceflivc fine, for that ^mounts to imprifonment
for life. And this is the rcafon why fines in the king's court are

frequently denominated ranfoms, becaufe the penalty mull other-

wife fall upon a man's perfon, unlefs it be redeemed or ranfomed

by a pecuniary fine J
: according to an antient maxim, qui non

habet in crumena luat in corpore. Yet, where any flatute fpeaks
both of fine and ranfom, it is holden, that the ranfom fliall be

treble to the fine at Icaft \

(When fentence of death, the mofl terrible and highefl judg-
ment in the laws of England, is pronounced, the immediate in-

fcparable confequence by the common law is attainder. For

when it is now clear beyond all difpute, that the criminal is no

longer fit to live upon the earth, but is to be exterminated as a

monfler and a bane to human focicty, the law fets a note of in-

famy upon him, puts him out of it's proteftion, and takes no

farther care of him than barely to fee him executed. He is

then called attaint, attinSlus, ftained, or blackened,
j
He is no

longer of any credit or reputation -,
he cannot be a witnefs in

* Gilb. Exch. c. 5.
*

Dyer. 232,

j Mirr. c.5. J. 3. Lamb. Eirtn4r(b. $y^

any
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any court j neither is he capable of performing the fundlions of

another man : for, by an anticipation of his punifhment, he is

already dead in law ''. This is after judgment : for there is great
difference between a man convi^led, and attainted -y though they
are frequently through inaccuracy confounded together. After

conviction only, a man is liable to none of thefe difabilities : for

there is ilill in contemplation of law a poflibility of his inno*

cence. [Something may be offered in arreft of judgment: the

indictment may be erroneous, which will render his guilt uncer-

tain, and thereupon the prefent conviction may be quaflied : he

may obtain a pardon, or be allowed the benefit of clergy ; both

which fuppofe fome latent fparks of merit, which plead in ex-

V-^tenuation
of his fault. But when judgment is once pronounced,

both law and faCt confpire to prove him completely guilty; and

there is not the remoteff poffibility left of any thing to be {aid

in his favour. JUpon judgment therefore of death, and not be-

fore, the attainder of a criminal commences : or upon fuch cir-

cumftances as are equivalent to judgment of death j as judgment
of outlawry on a capital crime, pronounced for abfconding or

fleeing from jufHce, which tacitly confeffes the guilt. And there-

fore either upon judgment of outlawry, or of death, for treafon

or felony, a man ihall be faid to be attainted.

Th e confequenccs of attainder are forfeiture, and corruption
of blood.

I. Forfeiture is twofold; of real, and perfonal, eftates.

Firft, as to real eftates : by attainder in high treafon' a man for-

feits to the king all his lands and tenements of inheritance,

whether fee-fimple or fee-tail, and all his rights of entry on

lands and tenements, which he held at the time of the offence

committed, or at any time afterwards, to be for ever vefted in

the crown : and alfo the profits of all lands and tenements, which
he had in his own right for life or years, fo long as fuch intercfl

*3lnft.2i3.
' Co. Litt. 392. 3111^.19. 1 Hal. P.

C.240. 2 Hawk. P. C. 448.

ihall
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iliall fubfift. This forfeiture relates backwards to the time of the

trcafon committed ; (o as to avoid all intermediate fales and incum-

brances "", but not thofc before the fadl : and therefore a wife's

jointure is not forfeitable for the treafon of the hufband ; be-

caufe fettled upon her previous to the treafon committed. But

her dower is forfeited, by the exprefs provilion of ftatute 5 6c

6 Edw.VI. c. II. And yet the hulband Iliall be tenant by the

curtefy of the wife's lands, if the wife be attainted of treafon
"

:

for that is not prohibited by the ftatute. But, though after at-

tainder the forfeiture relates back to the time of the treafon

committed, yet it does not take effedt unlefs an attainder be had,

of which it is one of the fruits : and therefore, if a traitor dies

before judgment pronounced, or is killed in open rebellion, or is

hanged by martial law, it works no forfeiture of his lands ; for

he never was attainted of treafon ".

Th e natural juftice of forfeiture or confifcation of property,

for treafon p, is founded in this confideration : that he who hath

thus violated the fundamental principles of government, and

broken his part of the original contract between king and people,

hath abandoned his connexions with Ibciety ; and hath no longer

any ritht to ihd'c ad\ .iniageb, which before belonged to him

purely as a member of the community : among which facial

advantages the right of transferring or tranfraitting property to

others is one of the chief. Such forfeitures moreover, whereby
his pofterity muft fuffer as well as himfelf, will help to rellraiii

a man, not only by the fenfe of his duty, and dread of perfonal

punifhment, but alfo by his paffions and natural atfe(5tions \ and

will intereft every dependent and relation he has, to keep him

from offending ; according to that beautiful fentiment of Cicero%
** nee 'vcro me fugit qucwi Jit acerbumy parefitu?n feelera Jiliorum
'*

poem's lui : Jed hoc praeelare legibus comparatiim ejly
ut caritai

** liberorum amiciores parentes reipublicae redderet." And there-

•
3lnft.2ii. P Sec Vol. I. pag. 299.

"
I Hal. P. C. 359. « ad BrutUTHy ep. 12.

• Co. Litt. 13.

fore
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fore Aulus Cafcellius, a Roman lawyer in the time of the

triumvirate, ufed to boaft that he had two reafons for defpifmg
the power of the tyrants ; his old age, and his want of child-

ren : for children are pledges to the prince of the father's obe-

dience'. Yet many nations have thought, that this pofthumous

puniiliment favours of hardfliip to the innocent ; efpecially for

crimes that do not flrike at the very root and foundation of fo-

ciety, as treafon -again ft the government exprcflly does. And

therefore, though confifcations were very frequent in the times

of the earlier emperors, yet Arcadius and Honorius in every

other inftance but that of treafon thought it more juft,
** ibi

ej/'e

<*
poenamy ubi ct noxa

eft ;" and ordered that **
peccata fuos te~

** neant auBores, nee ulterius progrediatur> metus, quam reperiatur
-*' deUBum^ :" and Juftinian alfo made a law to reftrain the pu-
nilhment of relations

'

; which directs the forfeiture to go, ex-

cept in the cafe of crimen majeftath, to the next of kin to the

delinquent. On the other hand the Macedonian laws extended

•even the capital punifliment of treafon, not only to the child-

ren but to all the relations of the delinquent
"

: and of courfe

their eftates muft be alfo forfeited, as no man was left to in-

herit them. And in Germany, by the famous golden bulle%

(copied almoft njerhatim from Jullinian's code*) the lives of the

fons of fuch as confpire to kill an ele(5tor are fpared, as it is ex-

prefTed, by the tm^trov's particular bounty. But they are depri-
ved of all their effedts and rights of fucceflion, and arc rendered

incapable of any honour ecclefiaftical or civil :
** to the end that,

**
being always poor and neceflltous, they may for ever be accom-

**
panied by the infamy of their father ; may languifh in conti-

** nual indigence; and may find (fays this mercilefs edidt) their

**
punifhment in living, and their relief in dying."

With us in England, forfeiture of lands and tenements to

the crown for treafon is by no means derived from the fcodal

» Gravin. i. ^. 68. "
Qu. Curt. /. 6.

• Cod. 9. 47. 22.
cap. 24.

* iVW, 134. f. 13.
'^

/. 9. /. 8. /. 5.

policy.
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policy, (as has been already obfervcd ") "but was antdc^dtnt to

the cftablifhmcnt of that fyftem in this ifland ; being tranfmittcd

from our Saxon anceftors % and forming a part of the antient

Scandinavian conAitution '. But in fome treafons relating to the

coin» {mbicht. as we formerly obferved> feem rather a fpecies of

the crimen faljit than the crimen laefae majejiatis) it is provided

by the feveral modern ftatutes which conftitutc the ofence, that

it {hall work 110 forfeiture of lands. And, in ordfcr to abdifh

fuch hereditary puniHiment intirely, it was ena<fted by ftattit^

7 Ann. c. 21* that^ after the deceafe of the late pretender, nd

attainder for treason (hould extend to ike difmheriting of tthy heir,

nor to the prejudice of any perfon^ other than the traitor him-

felf. By which, the law oi forfeitures for high trcafon would

by thia time have been at an end, had not a fubfequcnt ftattite

iDtervefied to give them a loftger duration. Thfc hiftbry of thii

matter is fomewhat Angular aind worthy observation. At thi

time of the union, the crime of treafon in Scotland was, by th6

Scots law, in many, refped^s different fr6m that of treafon ill

England ; and particularly in it's conlequence of forfeitures of

intailed eftatet, which was more peculiarly Ehgliih : yet it feemed

necelTary, that a crime {o nearly a^^ing government fhould,'

both in it's eflence and confequences, be put upon the fame footing
in both parts of the united kingdonM. In new-^modelltng thefe

laws, the Scotch nation and the Englifo houfe of conm)on$

ftruggled hard, partly to maintain, and partly to acquire, a total

immunity from forfeiture and corruption of blood : which the

houfe of lords as firmly refifled. At length a comprDmife was

agreed to, which is eilablifhed by this Aatute, viz. that the

fame crimes, and no other, fhould be treafon in Scotland that

are fo in England j and that the Elnglifh forfeitures and corrup-
tion of blood, fhould take place in Scotland, till the death of

the then pretender; and then ceafe throughout the whole of Great

Britain
*

: the lords artfully propofing this temporary dauie, in

" Sec Vol. II. pag. 251.
* Sticrnh. tiejurtG^tb. Lz. (.6.1^ /.^.c^*

y LL.Atlfr.c.\. Canuf. f.
$J^..

• Burnet's Hill. jiD 1709.

Vol. IV. Z z hopes
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hopes (It
is faid

^)
that the prudence of fuccceding parliaments

would make it perpetual *^. This has partly been done by the

flatute 17 Geo. II. c. 39. (made in the year preceding the late

rebellion
)

the operation of thefe indemnifying claufes being

thereby ftill farther fufpended, till the death of the fons of the

pretender ''.

I N petit treafon and felony, the offender alfo forfeits all his

chattel interefts abfolutely, and the profits of all eftates of free-

hold during life i and, after his death, all his lands and tene-

ments in fee-fimple (
but not thofe in tail

)
to the crown, for a

very Ihort period of time : for the king fhall have them for a

year and a day, and may commit therein what wafte he pleafes j

which is called the king's^c^^r, day, and wajle". Formerly the king
had only a liberty of committing wafte on the lands of felons, by

pulling down their houfes, extirpating their gardens, ploughing
their meadows, and cutting down their woods. And a punifhment
of afimilar fpirit appears to have obtained in the oriental countries,

from the decrees of Nebuchadnezzar and Cyrus in the books of

Daniel^ and Ezra^j which, befides the pain of death inflidted

on the delinquents there fpecified, ordain,
*' that their houfes

** fhall be made a dunghill." But this tending greatly to the pre-

judice of the public, it was agreed in the reign of Henry the

firfl, in this kingdom, that the king fliould have the profits of the

land for one year and a day, in lieu of the deflrudtion he was

otherwife at liberty to commit*" : and therefore magna carta^

provides, that the king fhall only hold fuch lands for a year and

day, and then reflore them to the lord of the fee ; without any
mention made of wafle. But the llatute 17 Edw. II. de fraero-

gativa regis, feems to fuppofc, that the king Ihall have his year,

•» Coniid. on the law of forfeiture. 6. firll puhliHscd A. D. «744. (See Vol. I.

* See FojI. 250. pag. 244 )

** The jullice and expediency of this = alnit. 37.

provifion were dciendcd ac the time, with *' ch. iii. v. 29.
much learning and ftrcng^h of argument,

« ch. vi. v. 11.

in the conjidirath/is en the luiv of fcrfeiturcy
^ Mirr. c. 4 §. 16. Flet. L\. c. 28.

'

<^Hen. III. i, 2Z.

day.
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day, and wafte ; and not the year and day injtcad of wafte.

Which fir Edward Coke (and the author of the mirror, before

him) very juftly look upon as an encroachment, though a very
anticnt one, of the royal prerogative ''. This year, day, and

wafte are now ufually compounded for j but otherwife they regu-

larly belong to the crown : and, after their expiration, the land

would naturally have defcended to the heir, (as in gavelkind te-

nure it ftill does) did not it's feodal quality intercept fuch de-

fcent, and give it by way of efcheat to the lord. Thele forfei-

tures for felony do alfo arife only upon attainder; and therefore

2i felo de Je forfeits no lands of inheritance or freehold, for he

never is attainted as a felon '. They likewife relate back to the

time of the offence committed, as well as forfeitures for treafon ;

fo as to avoid all intermediate charges and conveyances. This

may be hard upon fuch as have unwarily engaged with the of-

fender : but the cruelty and reproach mull: lie on the part, not

of the law, but of the criminal ; who has thus knowingly and

difhonellly involved others in his own calamities.

Th e s e are all the forfeitures of real eftates, created by the

common law, as confequential upon attainders by judgment of

death or outlawry. 1 here -omit the particular forfeitures created

by the ftatutes of praemunire and others : becaufe I look upon
them rather as "a, part of the judgment and penalty, infli(fled by
the refpe^tive ftatutes, than as confequenccs of fuch judgment ;

as in treafon and felony they are. But I ftiall juft mention, un-

der this diviiion of real cftates, the forfeiture of the profits of

lands during life : which extends to two other inftanccs, befides

thofe already fpoken of; mifprilion of treafon"", and ftriking in

Weftminfter-hall, or drawing a weapon upon a judge there,

fitting the king's courts of juftice ".

Th e forfeiture of goods and chattels accrues in every one

of the higher kinds of offence : in high treafon or mifprifion

•^ Mirr. c.
5, ^. 2. 2 Inrt 3;.

"'
//.Y/. 218.

'

3
Inih 55.

^ /'„. MI.

Zj 7. z thereof.
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thereof, petit treafon, felonies of all forts whether clergyable or

not, felf-murder or felony de fe, petty larciny, Handing mute,
and the above-mentioned offence of ftriking in Weftminfter-hall.

For jiight alfo, on an accufation of treafon, felony, or even petit

larciny, whether the party be found guilty or acquitted, if the

jury find the flight, the party fhall forfeit his goods and chattels :

for the very flight is an offence, carrying with it a llrong pre-

fumption of guilt, and is at leaft an endeavour to elude and flifle

the courfe of juflice prefcribed by the law. But the jury very
feldom find the flight : forfeiture being looked upon, lince the

vafl increafe of perfonal property of late years, as rather too

large a penalty for an ofience, to which a man is prompted by
the natural love of liberty.

Th e r b is a remarkable difference or two between the for-

feiture of lands and of goods and chattels, i . Lands are for-

feited upon attainder, and not before : goods and chattels are

forfeited by conviSlion. Becaufe in many of the cafes where

goods are forfeited, there never is any attainder ; which happens

only where judgment of death or outlawry is given ; therefore

in thofe cafes the forfeiture mufl be upon conviction, or not at

all ; and, being neceffarily upon convi<flion in thofe, it is fo or-

dered in all other cafes, for the law loves uniformity. 2. In out-

lawries for treafon or felony, lands are forfeited only by the judg-
ment : but the goods and chattels are forfeited by a man's being
firfl put in the exigent, without flaying till he is quinto exaBus,

or finally outlawed; for the fecreting himfelf fo long from juf-

tice, is conftrued a flight in law^ 3. The forfeiture of lands

has relation to the time of the fa(^ committed, fo as to avoid all

fubfequent fales and incumbrances : but the forfeiture of goods
and chattels has no relation backwards ; fo that thofe only which
a man has at the time of convidtion fhall be forfeited. There-

fore a traitor or felon may bona fide fell any of his chattels, real

or perfonal, for the fuflenancc of himfelf and family between

the fadt and convi(ftion ^
: for perfonal property is of fo fludua-

•
J Intt. a32. * z Hawk. P. C. 454.

ting
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ting a nature, that it paiTes through many hands in a fliort time;

and no buyer could be fafe, if he were liable to return the goods
which he had fairly bought, provided any of the prior vendors

had committed a treafon or felony. Yet if they be collufively
and not bona Jide parted with, merely to defraud the crown, the

law (and particularly the ftatute 13 Eliz. c. 5.) will reach them ;

for they are all the while truly and fubltantiafly the goods of the

offender: and as he, if acquitted, might recover them himfelf,

as not parted with for a good confideration ; fo, in cafe he hap-

pens to be convicted, the law will recover them for the king,

II. Another immediate confequence of attainder is the

corruption of bloody both upwards and downwards ; fo that an at-

tainted perfon can neither inherit lands or other hereditaments

from his anceftors, nor retain thofe he is already in poflelTion of,

nor tranfmit them by defcent to any heir; but the fame Ihall

efcheat to the lord of the fee, fubjed: to the king's fuperior right
of forfeiture ; and the perfon attainted fliall alfo obltrud all

defcents to his pofterity, wherever they are obliged to derive a

title through him to a remoter anceftor ''.

Th I s is one of thofe notions which our laws have adopted
from the feodal conftitutions, at the time of the Norman con-

quefl; as appears from it's being unknown in thofe tenures which

are indifputably Saxon, or gavelkind : wherein, though by trea-

fon, according to the antient Saxon laws, the land is forfeited to

the king, yet no corruption of blood, no impediment of de-

fcents, enfues ; and on judgment of mere felony no efcheat ac-

crues to the lord. And therefore, as every other opprcffive mark
of feodal tenure is now happily worn away in thefe kingdoms,
it is to be hoped, that this corruption of bloody with all it's con-

neded confcquenccs, not only of prefent efcheat, but of future

incapacities of inheritance even to the twentieth generation, may
in procefs of time be abolished by ad of parliament : as it ftands

upon a very different footing from the forfeiture of lands for

« Sec Vol, II. pag. 251.

high
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high trcafon, affecting the king's perlbn or government. And
indeed the legiflature has, from time to time, appeared very incU-

nablc to give way to (o equitable a provifion ; by enacfting, that, in

treafons refpccfling the papal fupremacy
' and counterfeiting the

public coin *, and in many of the new-made felonies, created

fmcc the reign of Henry the eighth by atl of parliament, cor-

ruption of blood fhall be faved.
.
But as in fomc of the ads for

creating felonies
(
and thofe not of the moft atrocious kind

)

this faving was neglected, or forgotten, to be made, it feems

to be highly reafonable and expedient to antiquate the whole

of this dodtrine by one undiftinguilhing law : efpecially as by
the afore -mentioned ftatute of 7 Ann. c. 21. (the operation
of which is poftponed by ftatute 17 Geo. II. c. 39.) after the

death of the fons of the late pretender, no attainder for treafon

will extend to the difmheriting any heir, nor the prejudice of

any perfon, other than the offender himfelf ; which virtually

abolilhes all corruption of blood for treafon, though (unlefs the

legiflature fliould interpofe )
it will ftill continue for many forts

of felony.

' Stat. 5 Eliz. c. I.
'

S:3t 5 Eliz. c. 1 1. iSEliz. c. i. 9 St

gW.fll. c. 26. 15& i6Geo.II. C.28.
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Chapter the thirtieth.

Of reversal of JUDGMENT.

WE are next to confider how judgments, with their feve-

ral connecSted confequences, of attainder, forfeiture, and

corruption of blood, may be fet alide. There are two ways of

doing this ; either by falfifying or reverfing the judgment, or

clfe by reprieve or pardon.

A JUDGMENT may be falfified, reverfed, or voided, in the

firft place, without a writ of error, for matters foreign to or de-

hors th^ record, that is, not apparent upon the face of it j fo that

they cannot be afTigned for error in the fuperior court, which

can only judge from what appears in the record itfelf : and

therefore, if the whole record be not certified, or not truly cer-

tified, by the inferior court; the party injured thereby (in both

civil and criminal cafes
) may allege a diminution of the record,

and caufe it to be redlified. Thus, if any judgment whatever

be given by perfons, who had no good commifiion to proceed

againft the perfon condemned, it is void ; and may be falfified

by Shewing the fpecial matter, without writ of error. As, where

a commifiion iflues to A and B, and twelve others, or any two

of them, of which A or B fliall be one, to take and try indidl-

ments; and any of the other twelve proceed without the interpo-
fition
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fition or prefence of either A, or B ; in this cafe all proceedings,

trials, convictions, and judgments are void for want of a pro-

per authority in the commilfioners, and may be falfified upon
bare infpe«ftion

without the trouble of a writ of error'; it being
a high mifdemefnor in the judges fo proceeding, and little (if

any thing )
fhort of murder in them all, in eafe the perfon fo

attainted be executed and fuffer death. So likewife if a man

purchafes land of another ; and afterwards th« vendor is, either

by outlawry, or bis own confcffion, convicted and attainted of

treafon or felony previous to the fale or alienation ; whereby fuch

land becomes liable to forfeiture or efcheat : now, upon any

trial, the purchafor is at liberty, without bringing any writ of

error, to falfify not only the time of the felony or treafon fup-

pofed, but the very point of the felony or treafon itfelf ; and is

not concluded by the confeflion or the outlawry of the vendor j

though the vendor hia)^lf is coricluded, and not fufFercd now
to deny the fa<ft, which he has by eonfeiTion or flight acknow-

leged. But if fuch attainder of the vendor was by vcrdidt, on

the oath of his peers, the alienee cannot be received to faliify o*

contradi(ft the fa5l of the crime committed j though he is at li-*

berty to prove a miftake in timey or that the offence was com-

mitted after the alienation, and not before •*.

Secondly, a judgment may be reverfcd, by writ of error :

which lies from all inferior criminal jurifdidtions to the court of

king's bench, and from the king's bench to the houfe of peers ;

and may be brought for notorious miflakes in the judgment or

other parts of the record ; as where a man is found guilty of

perjury and receives the judgment of felony, or for other lefs

palpable errors ; fuch as any irregularity, omiflion, or want of

form in the proccfs of outlawry, or proclamations j the want of

a proper addition to the defendant's name, according to the fta-

tute of additions ; for not properly naming the fberifF or other

officer of the court, or not duly dcfcribing where his county
court was held j for laying an offence, committed in the time of

• iHawk. P. C.459.
*

3lnft.23i. 1 Htl.P. C. 361.

the
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the late king, to be done againft the peace of the prcfeiit ; and

for many other fimilar caufes, which (though allowed out of

tendernefs to life and liberty) are not much to the credit or ad-

vancement of the national juftice. Thcfe writs of error, to re-

verfe judgments in cafe of mifdemefnors, are not to be allowed of

courfe, but on fufficient probable caufe fliewn to the attorney-

general i and then they are underftood to be grantable of com-
mon right, and ex debito

jujiitiae.
But writs of error to reverfe

attainders in capital cafes are only allowed ex gratia ; and not

without exprefs warrant Mider the king's fign manual, or at leaft

by the confent of the attorney-general ^ Thefe therefore can

rarely be brought by the party himfelf, efpecially where he is

attainted for an offence againil the Hate : but they may be brought

by his heir, or executor, after his death, in more favourable

times ; which may be fome confolation to his family. But the

eafier, and more effectual way, is

Lastly, to reverfe the attainder by adl of parliament. This

may be and hath been frequently done, upon motives of com-

palTion, or perhaps the zeal of the times, after a fudden revo-

lution in the government, without examining too clofely into the

truth or validity of the errors afTigned. And fometimes, though
the crime be univerfally acknowleged and confeffed, yet the me-
rits of the criminal's family fhall after his death obtain a rcftitu-

tion in blood, honours, and eflate, or fome, or one of them, by
adt of parliament ; which (fo far as it extends) has all the effe(ft

of reverfmg the attainder, without calling any retledtions upon
the juflice of the preceding fentence.

Th e effed of falfifying, or rcverfing, an outlawry is that the

party (hall be in the fame plight as if he had appeared upon the

capias : and, if it be before plea pleaded, he ihall be put to

plead to the indicflment j if after convidion, he rtiall receive the

fentence of the law ; for all the other proceedings, except only

the procefs of outlawry for his non-appearance, remain good and

•'

I Vcrn. J 70. 175.

Vol. IV. Aaa cffedual
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efFedual as before. But when judgment, pronounced upon con-

vi(ftion, is falfified or reverfcd, all former proceedings are abfo-

lutcly fet afide, and the party ftands as if he had never been at

all accufed ; reftored in his credit, his capacity, his blood, and

his eflates : with regard to which laft, though they be granted

away by the crown, yet the owner may enter upon the grantee,.

with as little ceremony as he might enter upon a difleifor **. But

he ftill remains liable to another profecution for the fame offence i

for, the iirfl being erroneous, he never was in jeopardy thereby*

••

2Hawk.P.C.46i.



Ch. 31* Wrongs. 387

Chapter the thirty first.

Of reprieve, and PARDON.

TH E only other remaining ways of avoiding the execution

of the judgment are by a reprieve, or a pardon -,
whereof

the former is temporary only, the latter permanent.

I. A REPRIEVE, from reprendre, to take back, is the with-

drawing of a fentence for an interval of time j whereby the exe-

cution is fufpended. This may be, firft, ex arbitrio judicis -y
either

before or after judgment : as, where the judge is not fatisfied

with the verdidt, or the evidence is fufpicious, or the indicStment

is iqfufficient, or he is doubtful whether the offence be within

clergy ; or fometimes if it be a fmall felony, or any favourable

circumftances appear in the criminal's charad:er, in order to give^

room to apply to the crown for either an abfolute or conditional

pardon. Thefe arbitrary reprieves may be granted or taken off

by the juftices of gaol delivery, although their feffion be finifh-

ed, and their commiflion expired : but this rather by common

ufage, than of ftridl right \

Reprieves
rc\2iy

2\{o ht ex neceffttate iegis
: as, where a wo-

man is capitally convidled, and pleads her pregnancy ; though
this is no caufe to ftay the judgment, yet it is to refpite the ex-

ecution till fhe be delivered. This is a mercy di<Stated by the

' 2 Hal. p. C. 412.

A a a 2 law
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law of nature, in favorem prolis ; and therefore no part of the

bloody proceedings, in the reign of queen Mary, hath been

more juftly detefted than the cruelty, that was exercifed in the

ifland of Guernfey, of burning a woman big with child : and,

when through the violence of the flames the infant {prang forth

at the i>ake, and was preferved by the byftanders, after fome

deliberation of the priefls who aflifted at the facrifice, they caft

it again into the fire as a young heretic **. A barbarity which

they never learned from the laws of antient Rome ; which di-

red: % with the fame humanity as our own, **
quod praegnantis

** tnulieris damnatae poena differatur, qicoad pariat .*" which doc-

trine has alfo prevailed in England, as early as the firft memo-
rials of our law will reach ^, In cafe this plea be made in ilay

of execution, the judge mud direct a jury of twelve matrons or

difcreet women to enquire the fadt : and if they bring in their

verdidl quick with child (for barely, with childy unlefs it be alive in

the womb, is not fufficient) execution fhall be ftaid generally till

the next feflion \ and fo from feflion to feffion, till either (he is

delivered, or proves by the courfe of nature not to have been

with child at all. But if (he once hath had the benefit of this

reprieve, and been delivered, and afterwards becomes pregnant

again, (he (hall not be intitled to the benefit of a farther refpite

for that caufc *. For (he may now be executed before the child

is quick in the womb ; and (hall not, by her own incontiqence,

evade the fentencc of juftice.

Another caufc of regular reprieve is, if the offender become

non compos, between the judgment and the award of execution '^i

for regularly, as was formerly
* obferved, though a man be com-

pos when he commits a capital crime, yet if he becomes non

compos after, he (hall not be indiifted ; if after indidtment, he

(hall not be convidted ; if after conviction, he (hall not receive

judgment ; if after judgment, he (hall not be ordered for exc-

* F6x, Afts and Mon. *
i Hal. P. C. 369.

'
^7:48. 19. 3.

'
Ibid.no,

* Flci. l.\.(. 38,
« See pag. 24.

cution :
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cution : for **funofus fob furore punitur^'* and the law knows

not but he might have offered fome reafon, if in his fenfes, to

have flayed thefe refpedtive proceedings. It is therefore an inva-

riable rule, when any time intervenes between the attainder and

the award of execution, to demand of the prifoner what he

hath to allege, why execution fhould not be awarded againA
him : and, if he appears to be infane, the judge in his difcre-

tion may and ought to reprieve him. Or, he may plead in bar

of execution ; which plea may be either pregnancy, the king's

pardon, an adt of grace, or diverfity of perfon, viz. that he is not

the fame that was attainted, and the like. In this lad cafe a jury

fhall be impanelled to try this collateral iffue, namely, the iden-

tity of his perfon ; and not whether guilty or innocent ; for that

has been decided before. And in thefe collateral iffues the trial

fhall be injlanter^,
and no time allowed the prifoner to make his

defence or produce his witnefTes, unlefs he will make oath that

he is not the perfon attainted
'

: neither fhall any peremptory

challenges of the jury be allowed the prifoner
^

; though for-

merly fuch challenges were held to be allowable, whenever a

man's life was in queflion ^

II. I F neither pregnancy, infanity, non-identity, nor other

plea will avail to avoid the judgment, and flay the execution

confequent thereupon, the lafl and furefl refort is in the king's

mofl gracious pardon j the granting of which is the mofl

amiable prerogative of the crown. Laws (fays an able writer)

cannot be framed on principles of compaflion to guilt : yet juf-

ticc, by the conflitution of England, is bound to be adminiflred

in mercy : this is promifed by the king in his coronation oath,

and it is that adl of his government, which is the mofl perfonal,

and mofl entirely his own ^, The king himfelf condemns no

man j that rugged tafk he leaves to his courts of juflice : the

great operation of his fceptrc is mercy. His power of par-

»»
I Sid. 72.

' Staundf. P. C.163. Co. Litt.157. Hal.
* Foil. 42. Sum. 259.
^

I Lev. 61. Foft. 42. 46.
"* Law of Forfeit. 99,

doning



390 Public Book IV.

doning was faid by our Saxon anceftors" to be derived alege fuae

dignitatis: and it is declared in parliament, by ftatute z/Hen.VIII.
c, 24. that no other perfon hath power to pardon or remit any
treafon or felonies whatfoever; but that the king hath the whole

and fole power thereof, united and knit to the imperial crown

of this realm.

This is indeed one of the great advantages of monarchy in

general, above any other form of government ; that there is a

magiftrate, who has it in his power to extend mercy, wherever

he thinks it is deferved : holding a court of equity in his own
breaft, to foften the rigour of the general law, in fuch criminal

cafes as merit an exemption from punishment. Pardons (accord-

ing to fome theorifts'') fhould be excluded in a perfedt legiflation,

where punifhments are mild but certain : for that the clemency
of the prince feems a tacit difapprobation of the laws. But the

exclufion of pardons mufl necelTarily introduce a very dangerous

power in the judge or jury, that of conilruing the criminal law

by the fpirit inftead of the letter P; or elfe it muft be holden,

what no man will ferioully avow, that the iituation and circum-

flances of the offender (though they alter not the effcnce of the

crime) ought to make no diftindion in the punifhment. In de-

mocracies, however, this power of pardon can never fubfjft ; for

there nothing higher is acknowleged than the magiftrate who
adminifters the laws : and it would be impolitic for the power
of judging and of pardoning to center in one and the fame per-
fon. This (as the prefident Montefquieu obferves

'') would

obligQ him very often to contradicft himfelf, to make and to un-

make his decifions : it would tend to confound all ideas of right

among the mafs of the people ; as they would find it difficult to

tell, whether a prifoner were difcharged by his innocence, or ob-

tained a pardon through favour. In Holland therefore, if there

be no ftadtholder, there is no power of pardoning lodged in any
other jnember of the ftate. But in monarchies the king adts in

" IL. EJvj. Conf. <-. 18. f Ibid. ch. 4.

• Beccar. ch. 46. *»

Sp. L. b. 6. c. 5.

a fupe-
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a fuperior fphere ; and, though he regulates the whole govern-
ment as the firft mover, yet he does not appear in any of the

difagreeable or invidious parts of it. Whenever the nation fee

him perfonally engaged, it is only in works of legiflature, mag-
nificence, or compaflion. To him therefore the people look up
as the fountain of nothing but bounty and grace ; and thefe re-

peated adts of goodnefs, coming immediately from his own hand^
endear the fovereign to his fubjed:s, and contribute more than

any thing to root in their hearts that filial affedioji, and per-
fonal loyalty, which are the fure eftablifhment of a prince.

Under this head, of pardons, let us briefly confider, i. The

obje^ of j>ardon : 2. The manner of pardoning : 3. The me-
thod of allowing a pardon : 4. The effeB of fuch pardon, when
allowed.

I. And, firft, the king may pardon all offences merely againft
the crown, or the pubhc ; excepting, i. That, to preferve the

liberty of the fubjedt, the committing any man to prifon out of

the realm, is by the habeas corpus adt, 31 Car. II. c. 2. made a

praemunire^ unpardonable even by the king. Nor, 2. Can the

king pardon> where private juftice is principally concerned in

the profecution of ofi^cnders :
** non poteji rex gratiam facere

** cum injuria et damno aliorum '." Therefore in appeals of all

kinds (which are the fuit, not of the king, but of the party in-

jured )
the profecutor may releafe, but the king cannot pardon *.

Neither can he pardon a common nufance, while it remains un-

redreffed, or fo as to prevent an abatement of it ; though after-

wards he may remit the fine i becaufe, though the profecution
is vefted in the king to avoid multiplicity of fuits, yet (during
it's continuance) this offence favours more of the nature of a pri-
vote injury to each individual in the neighbourhood:, than of a

public wrong ^ Neither, laftly, can the king pardon an offence

againft a popular or penal ftatute, after information brought t

'3lnft.236. « 2 Hawk. P. 0.391,
• Uid, 237.

for
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for thereby the informer hath acquired a private property in his

part of the penalty ".

There is alfo a reftridion of a peculiar nature, that afteds

the prerogative of pardoning, in cafe of parliamentary impeach-
ments ; viz. that the king's pardon cannot be pleaded to any
fuch impeachment, fo as to impede the inquiry^ and ilop the pro-
fecution of great and notorious offenders. Therefore when, in the

reign of Charles the fecond, the earl of Danby was impeached

by the houfe ofcommons of high treafon and other mifdemefnors,

and pleaded the king's pardon in bar of the fame, the commons

alleged '*',

" that thcre^ was no precedent, that ever any pardon
** was granted to any perfon impeached by the commons of high
<*

treafon, or other high crimes, depending the impeachment -y' and

therefore refolved *,
** that the pardon fo pleaded was illegal and

**
void, and ought not to be allowed in bar oi the impeachment

** of the commons of England :" for which refolution they af-

figned'' this reafon to the houfe of lords,
** that the letting up a

**
pardon to be a bar of an impeachment defeats the whole ufe

** and effedl of impeachments : for fhould this point be admit-
<*

ted, or ftand doubted, it would totally difcourage the exhibits

**
ing any for the future; whereby the chief inftitution for the

*«
prefervation of the government would be deflroyed." Soon

after the revolution, the commons renewed the fame claim, and

voted ',
<* that a pardon is not pleadable in bar of an impeach-

** ment." And, at length, it was enacted by the adt of fettle-

ment, 12&13W.III. c.2. ** that no pardon under the great feal of
"
England fhall be pleadable to an impeachment by the commons

** in parliament." But, after the impeachment has been folemnly
heard and determined, it is not underftood that the king's royal

grace is farther reftrained or abridged : for, after the impeach-
ment and attainder of the fix rebel lords in 171 5, three of them

«
3 Inh. 238.

* Com. Journ. 28 Apr. 1679.
» Ihid. 5 May 1 679.

y Jbid. ?6 May 1679.
' IHd. 6 Jun. 1689.

were
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^vcre from time to time reprieved by the crown, and at length

received the benefit of the king's moft gracious pardon.

2. As to the manner of pardoning : it is a general rule, that,

wherever it may reafonably be prefumed the king is deceived,

the pardon is void \ Therefore any fuppreffion of truth, or

fuggeflion of falfhood, in a charter of pardon, will vitiate the

whole ; for the king was mifinformed ''. General words have

alfo a very iniperfedt effedt in pardons. A pardon of all felonies

will not pardon a convid:ion or attainder of felony j (for it is

prefumed the king knew not of thofe proceedings) but the con-

vid;ion or attainder mufl be particularly mentioned*": and a par-

don of felonies will not include piracy
**

; for that is no felony

punifliable at the common law. It is alfo ena(5ted by ftatute

i3Ric. II. fl:. 2. c. I. that no pardon for treafon, murder, or

rape, (hall be allowed, unlefs the offence be particularly fpeci-

fied therein ; and particularly in murder it ihall be expreffed,

whether it was committed by lying in wait, aflault, or malice

prepenfe. Upon which lir Edward Coke obferves^, that it was not

the intention of the parliament that the king fliould ever pardon
murder under thefe aggravations ; and therefore they prudently
laid the pardon under thefe reftridiions, becaufe they did not

conceive it pofTible that the king would ever excufe an offence

by name, which was attended with fuch high aggravations.
And it is remarkable enough, that there is no precedent of a

pardon in the regifter for any other homicide, than that which

happens /^ defendendo oi per infortunium : to which two fpecies the

king's pardon was exprelTly confined by the ftatutes aEdw.IlI. c.2.

and 1 4 Edw. III. c. 15. which declare that no pardon of Iiomicide

ihall be granted, but only where the king may do it by the oath

of his crown
-,

that is to fay, where a man flayeth another in his

own defence, or by misfortune. But the flatute of Richard the

fecond, before -mentioned, enlarges by implication the royal

power i provided the king is not deceived in the intended objedt

•'
2 Hawk. P. C. 383.

«
I Hawk. P. C 99.

'
• Inll. 238.

'•

3 Inil. 236.
 2 Hawk, P. C.383.
Vol. IV.

"
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of his mercy. And therefore pardons of murder were always

granted with a non objiante of the ftatute of
Is.ing Richard, till the

time of the revolution ; when, the doctrine of non ohJlante\

cealing, it was doubted whether murder could be pardoned gene-

rally : but it was determined by the court of king's bench \ that

the king may pardon on an indicftment of murder, as well as a

fubje<5l may difcharge an appeal. Under thefe and a few other

reftriftions, it is a general rule, that a pardon fhall be taken mofl

beneficially y^r the fubject, and mofl flrongly againji the king.

A PARDON may alfo be conditional : that is, the king may
extend his mercy upon what terms he pleafes ; and- may annex

to his bounty a condition either precedent or fubfequent, on the

performance whereof the validity of the pardon will depend :

and this by the conmion law ^. Which prerogative is daily ex-

erted in tlie pardon of felons, on condition of tranfportation to

fome foreign country ( ufually to fome of his majefty's colonitrs

and plantations in America) for life, or for a term of years; fuch

tranfportation or banilhment'' being allowable and warranted by
the habeas corpus adt, 31 Car. II. c. 2. §. 14. and rendered more

eafy and effedual by ftatute 8 Geo. III. c. 15.

3. With regard to the manner oi allowing pardons j we

may obferve, that a pardon by adt of parliament is more benefi-

cial than by the king's charter : for a man is not bound to plead

it, but the court muft ex
officio

take notice of it'i neither can h^

lofe the benefit of it by his own laches or negligence, as he may
of the king's charter of pardon ''. The king's charter of pardon
muft be fpecially pleaded, and that at a proper time : for if a

man is indided, and has a pardon in his pocket, and afterwards

puts himfelf upon his trial by pleading the general iflue, he has

waived the benefit of fuch pardon ^ But, if a man avails himfeJf

'
SalJc. 499. by Uatute 39EHZ. c. 4.

« 2 Hawk. P. C. 394.
' Foft. 43.

'
Tranfportation is faid

(
Barr. 352.) to ^ 2 Hawk. P. C. 397.,

have been 5rll inilided, a« a puniihment,
' Ibid. 396.

thereof
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thereof as Toon as by courfe of law he may, a pardon may either

be pleaded upon arraignment, or in arreli of jiulgmcnt, or in

the prefent ftage of proceedings, in bar of execution. Antiently,

by llatute 10 Edw. III. c. 2. no pardon of felony ct)uld be al-

lowed, unlefs the party found fureties for the good behaviour

before the fheriff and coroners of the county*". But that flatute

is repealed by the ftatute 5 6c 6 W. & M. c. 13. which, inllead

thereof, gives the judges of the court a difcretionary power to

bind the criminal, pleading fuch pardon, to his good behaviour,

with two fureties, for any term not exceeding feven years.

4. Lastly, the effeB of fuch pardon by the king, is to

make the offender a new man
-,

to acquit him of all corporal

penalties and forfeitures annexed to that offence for which he

obtains his pardon ; and not fo much to reftore his former, as

to give him a new, credit and capacity. But nothing can reftore

or purify the blood when once corrupted, if tlic pardon be not

allowed till after attainder, but the high and tranfcendcnt power
of parliament. Yet if a perfon attainted receives the king's par-

don, and afterwards hath a fon, that fon may be heir to his fa-

ther ; becaufe the father, being made a new man, might tranf-

mit new inheritable blood : though, had he been born before

the pardon, he could never have inherited at all ".

mSalk.499.
" Sec Vol. II. pag. 254.
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Chapter the thirty second.

Of execution.

TH E Pv E now remains nothing to fpeuk of, but execution ;

the completion of human puniflmient. And this, in all

cafes, as well capital as otherwife, muft be performed by the le-

gal officer, the Iheriff or his deputy; whofe warrant for fo doin<^

was antiently by precept under the hand and feal of the judge,
a? it is ftill pradifed in the court of the lord high fteward,

upon the execution of a peer
^

: though, in the court of the

peers in parliament, it is done by writ from the king ^. After-

wards it was eflabliflied^ that, in cafe of life, the judge may
command execution to be done without any writ. And now
the ufagc is, for the judge to fign the calendar, or lifl of all

the prifoners' names, with their feparate judgments in the mar-

gin, which is left with the iheriff. As, for a capital felony,
it is written oppoiite to the prifoner's name, "

hanged by the
** neck ;" formerly, in the days of Latirk and abbreviation '^,

*^
fuf. per coll.'' for ^^

fufpendatur per collum.'' And this is the

only warrant that the fheriif has, for fo material an ad: as taking

away the life of another ^ It may certainly afford matter of fpe-

culation, that in civil caufes there Ihould be fuch a variety of

writs of execution to recover a trifling debt, iiTued in the king's

* 2 Hal. P. C. 409.
«» Sraundf. P. C. i 82.

* See appcnd-ijc. ^.5,
*

5 Mod. 22.

^ Finch. L. 478.

name.
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name, and under the feal of the court, without which the (he-

riff cannot legally flir one flep j and yet that the execution of a

man, the moft important and terrible tafk of any, fhould de-

pend upon a marginal note.

The fheriff, upon receipt of his warrant, is to do execution

within a convenient time ; which in the country iv9 aifo left at

large. In London indeed a more folemn and becoming exadlnefs

is ufed, both as to the warrant of execution, and the time of

executing thereof: for the recorder, after reporting to the king
in perfon the cafe of the feveral prifoncrs, and receiving his royal

pleafure, that the law n\ui\ take it'i; courfe, iflues his warrant to

the fheriffs ; dirc(Jting them to do execution on the day and at

the place afTigned *^. And, in the court of king's bench, if the

prifoner be tried at the bar, or brought there by habeas corpus, a

rule is made for his execution ; either fpccifying the time and

placed or leaving it to the diltrction of the ihcriff''. And,

throughout the kingdom, by ilatute 25 Geo. II. c.
;i^'j.

it is

enadled that, in cafe of murder, the judge iliall in his fentence

dired: execution to be performed on the next day but one after

fentence paffed \ It has been well obferved'*, that it is of great

importance, that the puniihment {liould follow the crime as early,

as poffible; that the profpcdt of gratification or advantage, wliich

tempts a man to commit the crime, fliould inllantly awake the

attendant idea of punifhmcnt. Delay of execution fervcs only
to feparate thefe ideas ; and then the execution itlelf affc(^ls the

minds of the fpedators rather as a terrible fight, than as the

neceffary confequence of tranfgrcinon.

The fheriff cannot alter the manner of the execution by fub-

ilituting one death for another, without being guilty of ttlony

himfelf, as has been formerly faid '. It is held aUb by fir Kd-

''

S;;c itppcndi'-, ff. 4.
' StC

^ ag 202.

£ bt. Tria'^. . 1. ixz. F>.rt.4;.
^ Bcccar. <.ii. \

^,
"• b^i :ppcr.':ix, ^. 3.

*

Seopag. 179*
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ward Coke™ and fir Matthew Hale", that even the king cannot

change the punilliment of the law, by altering the hanging or

burning into beheading ; though, when beheading is part of the

fentence, the king may remit the reft. And, notwithflanding fome

examples to the contrary, fir Edward Coke ftoutly maintains,

ihiit *\judicaHdum ejl legibuSy non exemplis.'* But others have

thought", and more jultly, that this prerogative, being founded

in mercy and immemorially exercifed by the crown, is part of

the common law. For liitherto, in every inftance, all thele ex-

changes have been for more merciful kinds of death ; and how
far this may alfo fall within the king's power of granting condi-

tional pardons, (17.3. by remitting a fevere kind of death, on

condition that the criminal fubmits to a milder) is a matter that

may bear confideration. It is obfervable, that when lord Staf-

ford was executed for the popiih plot in the reign of king Charles

the fccond, the then fheriffs of London, having received the

king's writ for beheading him, petitioned the houfe of lords,

for a command or order from their lordlliips, how the faid judg-
ment lliould be executed : for, he being profecuted by impeach-
ment, they entertained a notion (which is faid to have been coun-

tenanced by lord Rulfel) that the king could not pardon any

part of the fentence ^ The lords refolvcd '', that the fcruples of

the iheriffs were unnecelTary, and declared, that the kmg's writ

ought to be obeyed. Difappointed of raifing a flame in that af-

fembly, they immediately fignified
'
to the houfe of commons

by one of the members, that they were not fatisfied as to the

power of the faid writ. That houfe took two days to confider

of it i and then
*

fullenly refolved, that the houfe was content

that the (herifF do execute lord Stafford by fevering his head

from his body. It is farther related, that when afterwards the

fame lord RufTel was condemned for high treafon upon indict-

ment, the king, while he remitted the ignominious part of the

^
3 Inft. 52.

"
2 Hal. P. C. 412.

" Foft. 270.
P 2 Hume Hitt. of G. B. 328.

^ Lords Journ. 21 Dec. 1680,
' Com. Journ. 21 Dec. 1680,

• Ibid. 23 Dec. 1680.

fentence,
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fentence, obferved,

'* that his lordfhip would now find he was
**

pollefi'cd
of that prerogative, which in the cafe of lord Staf-

** ford he had denied him \" One can hardly determine (at this

diflance from thofe turbulent times) which moft to difapprove

of, the indecent and fanguinary zeal of the fubje(5t, or the cool

and cruel farcafm of the fovereign.

To conclude : it is clear, that if, upon judgment to be hanged

by the neck till he is dead, the criminal be not thoroughly kill-

ed, but revives, the flieriff muft hang him again ". For the

former hanging was no execution of the fentence; and, if afalfe

tendernefs were to be indulged in fuch cafes, a multitude of col-

lufions might cnfue. Nay, even while abjurations were in force ""',

fui.h a ciiminal, fo reviving, was not allowed to take fan(ftuary
and abjure the realm; but his fleeing to fandtuary was held an

efcape in the otiicer''..

And, having thus arrived at the A//? ftage of criminal pro-

ceedings, or execution, the end and completion of human punijh^

ment, which was the fixth and laft head to be confidered under

the divifion of public ivrongs^ the fourth and lafl obje<5l of the

laws of England ; it may now fcem high time to put a period to

thefe commentaries, which, the author is very fenfible, have already
fwelled to too great a length. But he cannot difmifs the iludent,

for whofe ufe alone thefe rudiments were originally compiled,
without endeavouring to recal to his memory fome principal
outlines of the legal conftitution of this country; by a ihort hif-

torical review of the moft confiderable revolutions, that have

happened in the laws of England, from the earlieft to the pre-
fent times. And this tafk he will attempt to difcharge, howevei*

imperfedly, in the next or concluding chapter.

* 2 Hume. 360.
* See pac. 326.

"
z Hal. P. C. +12. aHawk. P. C. 463.

»
Y\\z\\~Abr.t,aroni.iy^, Finch. L. +6-.
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Chapter the thirty third.

Of the rise, PROGRESS, and gradual

IMPROVEMENTS, of the LAWS of

ENGLAND.

BEFORE
we enter on the fubjedl of this chapter, in which

I propofe, by way of fupplemcnt to the whole, to attempt
an hiflorical review of the molt remarkable changes and altera-

tions, that have happened in the laws of England, I mufh firft

of all remind the fludent, that the rife and progrefs of many
principal points and dodrines have been already pointed out in

the courfe of thefe commentaries, under their refpe<5live divilions :

thefe having therefore been particularly difcuffed already, it can-

not be expedled that I Ihould re-examine them with any degree
of minutenefs j which would be a moft tedious undertaking.
What I therefore at prefent propofe, is only to mark out fome

outlines of an Englifti juridical hiftory, by taking a chronolo-

gical view of the ftate of our laws, and their fucceffive muta-

tions at different periods of time.

The feveral periods, under which I fliall confider the flate of

our legal polity, are the following fix : i. From the earlieil:

times to the Norman conqueft : 2. From the Norman conqueft

to the reign of king Edward the iirft : 3. From thence to the

refor-
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reformation : 4. From the reformation to the rcftoration of king
Charles the fecond : 5. From thence to the revolution in 1688 ;

6. From the revolution to the prefent time.

I. A N D, firft, with regard to the antient Britons, the abori^

gines of our ifland, we have fo little handed down to us con-

cerning them with any tolerable certainty, that our enquiries
here muft needs be very fruitlefs and defcdive. However, from
Caefar's account of the tenets and difcipline of the antient

Druids in Gaul, in whom centered all the learning of thefe

weftern parts, and who were, as he tells us, fcnt over to Britain,

(
that is, to the ifland of Mona or Anglefey) to be inftrud:ed ; wc

may colle(fl a few points, which bear a great affinity and rc-

femblance to fome of the modern dodrines of our Englifh law.

Particularly, the very notion itfelf of an oral unwritten law, de-

livered down from age to age, by cuflom and tradition merely,
feems derived from the pradlice of the Druids, who never com-
mitted any of their inftrudions to writing : pofTibly for want of

letters ; lince it is remarkable that in all the antiquities, unquef-

tionably Brit!<V> which the induftry of the moderns has difco-

vered, there 's not in any of them the leaft trace of any cha-

rader or letter to be found. The partible quality alfo of lands,

by the cuftoni of gavelkind, which flill obtains in many parts
of England, and did univerfally over Wales till the reign of

Henry VIII, is undoubtedly of Britifh original. So likewife is

the antient divifion of the goods of an inteflate between his

widow and children, or next of kin ; which has fince been re-

vived by th*- flatute of diftributions. And we may alfo remem-
ber an inftp"ce of a flighter nature mentioned in the prefent vo-

lume ; where the fame cuftom has continued from Caefar's time

to the prefent, that of burning a woman guilty of the crime of

petit treafon by killing her hufband.

Th e great variety of nations, that fucceflively broke in upon,
and dcfl:royed both the Britifh inhabitants and conilitution, the

Vol. IV. C c c Romans,
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Romans, the Pids, and, after them, ihc various clans of Saxons

and Daiios, mull: necelliirilv have caufed threat confufion and un-

certainty in the laws and antiquities of tlie kingdom ; as they
were very foon incorporated and blended together, and there-

fore, we may fuppofe, mutually communicated to each other

their refpe<5tive ufages \ in regard to the rights of property and

the punifhment of crimes. So that it is morally iinpofnble to

trace out, with any degree of accuracy, w/jcn the feveral muta-

tions of the common law were made, or what was the refpec-
tive original of thofe leveral cuftoms we at prefent ufe, by any
chemical refolution of them to their firft and component prin-

ciples. We can feldom pronounce, that t/ji's cuftom was derived

from the Britons ; (/laf was left behind by the Romans ; this

was a necefTary precaution againft the ^iOiS ; that was introduced

by the Saxons, difcontinued by the Danes, but afterwards re-

flored by the Normans.

Wherever this can be done, it is matter of great curiofity,

and fome ufe : but this can very rarely be the cafe y not only
from the reafon above-mentioned, but alfo from many others.

Firft, from the nature of traditional laws in general ; which,

being accommodated to the exigences of the times, fuffcr by

degrees infenlible variations in practice
^

: fo that, though upon

coiTjparifon we plainly difcern the alteration of the law from

what it was five hundred years ago, yet it is impoflible to define

the precife period in which that alteration accrued, any more

than we can difcern the changes of the bed of a river, which

varies it's fliores by continual decreafes and alluvions. Secondly,
this becomes impradlicable from the antiquity of the kingdom
and it's government : which alone, though it had been difturbed

by no foreign invafions, would make it an impoflible thing to

fearch out the original of it's laws ; unlefs we had as authentic

monuments thereof, as the Jews had by the hand of Mofes ^

» Hal. Hift. C. L. 6i. « UU. 59.
*

Ilid. 57.

Thirdly,
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Thirdly, this uncertainty of the true origin of particular cuftoms

mufl alfo in part have arifen from the means, whereby chriftia-

nlty was propagated among our Saxon ariceftors in this ifland ;

by learned foreigners brought over from Rome and other coun-

tries : who undoubtedly carried with them many of their own
national cuftoms ; and probably prevailed upon the ftate to ab-

rogate fuch ufages as were Inconliftent with our holy religion,
and to introduce many others that were more conformable

thereto. And this perhaps may have partly been the caufe, that

we find not only fome rules of the mofaical, but alfo of the imperial
and pontificial laws, blended and adopted into our own fyftem,

A FARTHER reafon may alfo be given for the great variety,
and of courfe the uncertain original, of our antlent eftablifhed

cuftoms ; even after the Saxon government was firmly eftabliflied

in this ifland : viz. the fubdivifion of the kingdom into an hep-

tarchy, confifting of feven independent kingdoms, peopled and

governed by different clans and colonies. This muft necefifarlly

create an Infinite diverfity of laws : even though all thofe colo-

nies, of Jutes, Angles, proper Saxons, and the like, originally

fprung from the fame mother country, the great northern hive ;

which poured forth it's warlike progeny, and fwarmed all over

Europe, in the fixth and feventh centuries. This multiplicity
of laws will necefiarily be the cafe in fome degree, where any

kingdom is cantoned out Into provincial eftablifliments ; and not

under one common difpenfation of laws, though under the fame

fovereign power. Much more will It happen, where feven un-

conne(fted ftates are to form their own conftitutlon and fuper-
ftrufture of government, though they all begin to build upon
the fame or fimllar foundations.

Wh e n therefore the Weft-Saxons had fwallowed up all the

reft, and king Alfred fucceeded to the monarchy of England,
whereof his grandfather Egbert was the founder, his mighty
genius prompted him to undertake a moft great and neceftary

work, which he is faid to have executed In as mafterly a manner.

C c c 2 No
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No lefs than to new-model the conilitution ; to rebuild it on a

plan that fhould endure for ages 3 and, out of it's old difcordant

materials, which were heaped upon each other in a vail: and rude

irregularity, to form one uniform and well connedled whole.

This he effe(^l:ed, by reducing the whole kingdom under one re-

gular and gradual fubordination of government, wherein each

man was anfwerable to his immediate fuperior for his own con-

duct and that of his nearell neighbours : for to him we owe that

mafterpiecc of judicial polity, the fubdivilion of England into

tithings, and hundreds, if not into counties ; all ur.der the in-

fluence and adminillration of one fupreme magillrate, the king ;

in whom, as in a general refervoir, all the executive authority

of the law was lodged, and from whom juftice was di(pcrfed to

every part of the nation by diftindl, yet communicating, duels

and chanels : which wife inftitution has been preferved for near

a thoufand years unchanged, from Alfred's to the prefent rime.

He alfo, like another Theodofius, collecfted the various cultoms

that he found difperfed in the kmgdom, and reduced and di-

gefted them into one uniform fyflem or code of laws, in his

bom-btc, or liber judicialis. This he compiled for the ufe of the

court-baron, hundred, and county court, the court-leet, and Ihe-

rifF's tourn \ tribunals, which he eftabliihed, for the trial of all

caufes civil and criminal, in the very diftrids wherein the com-

plaint arofe : all of them fubje<ft however to be infpeded, con-

trolled, and kept within the bounds of the univerfal or common

law, by the king's own courts ; which were then itinerant, be-

ing kept in the king's palace, and removing with his houfliold

in thofe royal progrelTes, which he continually made from one

end of the kingdom to the other.

The Danifli invafion and conqueft, which introduced new

foreign culloms, w^as a fevere blow to this noble fabric : but a

plan, fo excellently concerted, could never be long thrown alide.

So that, upon the expulfion of thefe intruders, the Englilh re-

turned to their antient law : retaining: however fome few of the

cuftoms of their late vilitants ; which went under the name of

Dans

n
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Dcvic-Lage : as the code compiled by Alfred was called the

IVtjl-Saxon-Lage ; and the local conftitutions of the antient

kingdom of Mcrcia, which obtained in the counties neareft to

Wales, and probably abounded with many Britifh cuftoms, were

called the Mercen-Lagc. And thefe three laws were, about the

beginning of the eleventh century, in ufe in different counties of

the realm : the provincial polity of counties, and their fubdivi-

fions, having never been altered or difcontinued through all the

Ihocks and mutations of government, from the time of it's lirft

iirfhitution ; though the laws and cuftoms therein ufed, have (as

we fhall ice) often fuffered confiderable changes.

For king Edgar, (who befides his military merit, as founder

of the Englith navy, was alfo a moft excellent civil governor)

obferving the ill elfed:s of three diflinilt bodies of laws, prevail-

ing at once in feparate parts of his dominions, projeded and be-

gun, what his grandfon king Edward the confelfor afterwards

completed ; viz. one uniform digefl: or body of laws, to be ob-

ferved throughout the whole kingdom : being probably no more

than a revival of king Alfred's code, with fome improvements

fuggefted by neceffity and experience ; particularly the incorpora-

ting fome of the Britilh or rather Mercian culioms, and alfo

fuch of the Danifh as were reafonal^lc and approved, into the

WeJi'Saxojj-Lagey which was ftill the groundwork of the whole.

And this appears to me the bell: fupportcd and moft plaufible

conjecture (for certainty is not to be expecfled )
of the rife and

original of that admirable fyftem of maxims and unwritten cuf-

toms, which is now known by the name of the common law, as

extending it's authority univerfally over all the realm ; and which
is doubtlefs of Saxon parentage.

Among the moft remarkable of the Saxon laws we may
reckon, i. The conftitution of parliaments, or rather, general
afl'emblies of the principal and vvifefl: men in the nation ; the

liHttena-gemote, or commune concilium of the antient Germans ;

which was not yet reduced to the forms and diilinctions of our

mcdera
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modern parliament : without whofe concurrence however, no

new law could be made, or old one altered. 2. The eledlion of

their magiftrates by the people ; originally even that of their

kings, till dearbought experience evinced the convenience and

neceffity of eftablifhing an hereditary fucceflion to the crown.

But that of all fubordinate magiftrates, their military officers or

heretochs, their fheriffs, their confervators of the peace, their

coroners, their port-reeves, (fmce changed into mayors and bai-

liffs) and even their tythingmen and borfliolders at the leet, con-

tinued, fome till the Norman conqueft, others for two centuries

after, and fome remain to this day. 3. The defcent of the

crown, when once a royal family w^as eftabliftied, upon nearly
the fame hereditary principles upon which it has ever lince con-

tinued : only that perhaps, in cafe of minority, the next of kin

of full age would afcend the throne, as king, and not as pro-
testor ; though, after his death, the crown immediately reverted

back to the heir.
4.|

The great paucity of capital puniQiments
for the firft offence : even thje moft notorious offenders being
allowed to commute it for a fine or weregild, or, in default of

payment, perpetual bondage j to which our benefit of clergy

has now in fome meafure fucceeded.J 5. The prevalence of cer-

tain cuftoms, as heriots and military fervices in proportion to

every man's land, which much refembled the feodal conftitutioni

but yet were exempt from all it's rigorous hardships : and which

may be well enough accounted for, by fuppofing them to be

brought from the continent by the firft Saxon invaders, in the

primitive moderation and limplicity of the feodal law ; before it

got into the hands of the Norman jurifts, who extracted the

moft llavifh dodtrines, and oppreflive confequences, out of what

was originally intended as a law of liberty. 6. That their eftatcs

were liable to forfeiture for treafon, but that the dodrine of

cfcheats and corruption of blood for felony, or any other caufe,

was utterly unknown amongft them. 7. The defcent of their

lands was to all the males equally, without any right of primo-

geniture ; a cuftom, which obtained among the Britons, was

agreeable to the Roman law, and continued among the Saxons

till
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till the Norman conqueH: : though really inconvenient, and more

cfpecially
deftrudive to antient families; which arc in monarchies

necelVary to be fupported, in order to form and keep up a nobility,

or intermediate Hate between the prince and the common people.
8. The courts of juRice confifled principally of the county
courts, and in cafes of weight or nicety the king's courts held

before himfelf in pcrfon, at the time of his parliaments; which

were ufually holdcn in different places, according as he kept the

three great fcllivals of chrilbnas, eafler, and whitfuntide. An
inftitution which v. r.s adopted by king AlonfoVII of Caftilc about

a century after the conquell : who at the fame three great feafls

was wont to alTemble his nobility and prelates in his court; who
there heard and decided all controverfies, and then, having received

his inftrud:ions, departed home '^. Thefe county courts however

differed from the modern ones, in that the ecclefiaftical and civil

jurifdi(5tion
were blended together, the bifhop and the ealdor-

man or fheriff fitting in the fame county court ; and alfo that

the decilions and proceedings therein were mm h n\orc fimple
and unembarraffed : an advantage which will always attend the

infancy of any laws, but wear off as they gradually advance to

antiquity. 9. Trials, among a people v.ho had a very rtrong
tind:ure of fuperftition, were permitted to be by crdcal, by the

corfned or moffel of execration, or by ivagtr of hnv with com-

purgators, if the party chofe it ; but frequently they were alfo

by jury : for, whether or no their juries confilled precifely of

twelve men, or were bound to a ftridl unanimity; yet the gene-
ral conftitution of this admirable criterion of truth, and mod

important guardian both of public and private liberty, we owe
to our Saxon anceftors. Thus flood the genera! frame of our

polity at the time of the Norman invafion ; when the fecond

period of our legal hiflory commences.

II. This remarkable event wrought as great an alteration in our

laws, as it did in our antient line of kings : and, though the alte-

ration of the former was effeded rather by the con fen t of the people,
* Mod. Un. Hift. XX. 114.

than
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than any right of conqueftjyet that confent feems to have been partly

extorted by fear, and partly given without any apprehenfion of

the confequenccs which afterwards enfued.

1. Among the hrft of thefe alterations we may reckon the

feparation of the ecclefiaftical courts from the civil : effeded in

order to ingratiate the new king with the popifh clergy, who
for fome time before had been endeavouring all over Europe to

exempt themfelves from the fecular power ; and whofe demands

the conqueror, like a politic prince, thought it prudent to com-

ply with, by reafon that their reputed fan(?:ity had a great in-

fluence over the minds of the people ; and becaufe all the little

learning of the times was engrolTed into their hands, which

made them neceflary men, and by all means to be gained over to

his interefts. And this was the more eafily effedled, becaufe, the

difpofal of all the epifcopal fees being then in the breaft of the

king, he had taken care to fill them with Italian and Norman

prelates.

2. Another violent alteration of the Englifh conftitution

confifted in the depopulation of whole countries, for the pur-

pofes of the king's royal diverfion ; and fubjeding both them,

and all the antient forefts of the kingdom, to the unreafonable

feverities of forefl laws imported from the continent, whereby
the flaughter of a beafl was made almofl as penal as the death of

a man. In the Saxon times, though no man was allowed to kill

or chafe the king's deer, yet he might ftart any game, purfue,

and kill it, upon his own eftate. But the rigour of thefe new
conftitutions vefted the fole property of all the game in England
in the king alone j and no man was entitled to difturb any fowl

of the air, or any beafl of the field, of fuch kinds as were

fpecially referved for the royal amufement of the fovereign,

without exprefs licence from the king, by a grant of a chafe or

free warren : and thofe franchifes were granted as much with

a view to preferve the breed of animals, as to indulge the fub-

jedt. From a fimilar principle to which, though the forefl

laws
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laws are now mitigated, and by degrees grown intirely obfolete,

yet from this root has fprung a baftard flip, known by the name
of the game law, now arrived to and wantoning in it's higheft

vigour : both founded upon the fame unreafonable notions of

permanent property in wild creatures i and both produdive of

the fame tyranny to the commons : but with this difference ;

that the foreft laws eftablifhed only one mighty hunter through-
out the land, the game laws have raifcd a little Nimrod in

every manor. And in one refped: the antient law was much lefs

unreafonable than the modern : for the king's grantee of a

chafe or free-warren might kill game in every part of his fran-

chife i but now, though a freeholder of lefs than 1 00 /. a year
is forbidden to kill a partridge upon his own eftate, yet nobody
elfe (not even the lord of the manor, unlefs he hath a grant of

free-warren
)
can do it without committing a trefpafs, and fub-

jeding himfelf to an adion.

3. A THIRD alteration in the Englifh laws was by narrow-

ing the remedial influence of the county courts, the great feats

of Saxon jufticc, and extending the original jurifdidion of the

king's jufticiars to all kinds of caufes, arifing in all parts of the

kingdom. To this end the au/a regis, with all it's multifarious

authority, was ereded ; and a capital judiciary appointed, with

powers fo large and boundlefs, that he became at length a tyrant
to the people, and formidable to the crown itfelf. The confl:i-

tution of this court, and the judges themfelves who prefided

there, were fetched from the duchy of Normandy : and the con-

fequencc naturally was, the ordaining that all proceedings in the

king's courts fliould be carried on in the Norman, inflead of the

Englifli, language. A provifion the more neceflary, becaufe

none of his Norman jufticiars underftood Englifli ; but as evi-

dent a badge of flavcry, as ever was impofed upon a conquered

people. This lafted till king Edward the third obtained a double

vidory, over the armies of France in their own country, and
their language in our courts here at home. But there was one

mifchief too deeply rooted thereby, and which this caution of

Vol. IV. Ddd king
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king Edward came too late to eradicate. Inflcad of the plain
and ealy method of determining faits in the county courts, the

chicanes and fubtilties of Norman jurifprudence had taken pof-
ieiiion of the king's courts, to which every caufe of confequence
was drawn. Indeed that age, and thofe immediately fucceeding it,

were the aera of refinement and fubtilty. There is an adive prin-

ciple in the human foul, that will ever be exerting it's faculties to

the utmoft ftretch, in whatever employment, by the accidents of

time and place, the general plan of education, or the cuftoms and

manners of the age and country, it may happen to find itfelf en-

gaged. The northern conquerors of Europe were then emerg-

ing from the grofleft ignorance in point of literature; and thofe,

who had leifure to cultivate it's progrefs, were fuch only as were

cloiftered in monafteries, the reft being all foldiers or pca-
fants. And, unfortunately, the firft rudiments of fcience which

they imbibed were thofe of Ariftotle's philofophy, conveyed

through the medium of his Arabian commentators ; which were

brought from the eaft by the Saracens into Paleftine and Spain,
and tranllated into barbarous Latin. So that, though the materials

upon which they were naturally employed, in the infancy of a

rifing ftate, were thofe of the nobleft kind ; the eftablirtiment

of religion, and the regulations of civil polity; yet, having only
fuch tools to work with, their execution was trifling and flimfey.

Both the divinity and the law of thofe times were therefore frit-

tered into logical diftin<flions, and drawn out into metaphyfical

fubtilties, with a ikill moft amazingly artificial ; but which

fcrves no other purpofe, than to fliew the vaft powers of the

human intellect, however vainly or prepofteroufly employed.
Hence law in particular, which (being intended for univerfal

reception) ought to be a plain rule of ad:ion, became a fcience

of the greateft intricacy ; efpecially when blended with the new
refinements engrafted upon feodal property : which refinements

were from time to time gradually introduced by the Norman

pradiitioners, with a view to fuperfede (as they did in great mea-

fure) the more homely, but more intelligible, maxims of diftri-

lautivc juftice amon^ the Saxons. And, to fay the truth, thefc

fcholaAic
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fcholaftic reformers have tranfmitted their diale(5t and finefTes to

pofterity, fo interwoven in the hody of our legal polity, that they
cannot now be taken out without a manifeH: injury to the fub-

ftance. Statute after ftatute has in later times been made, to

pare off thefe troublefome excrefccnccs, and reftore the common
Jaw to it's priftine fimplicity and vigour ; and the endeavour has

greatly fuccecded : hut (till the fears arc deep and vifible ;

and the liberality of our modern courts of juflice is frequently

obliged to have recourfe to unaccountable fictions and circuities^

in order to recover that equitable and fubftantial julHce, which

for a long time was totally buried under the narrow rules and

fanciful niceties of metaphyfical and Norman jurifprudence.

4. A FOURTH innovation was the introdudlion of the trial by

combat, for the decifion of all civil and criminal queftions of

fa<5t in the laft; refort. This was the immemorial pradice of all

the northern nations; but firlt reduced to regular and ftated

forms among the liurgundi, about the dole of the fifth century :

and from them it paffed to other nations, particularly the Franks

and the Normans; which laflhad the honour to eftablifli it here,

though clearly an unchriftian, as well as mofl uncertain, me-
thod of trial. But it was a futficient recommendation of it to

the conqueror and his warlike countrymen, that it was the ufage
of their native duchy of Normandy.

5. But the laft and moft important alteration, both in our

civil and military polity, was the engrafting on all landed eftate*^,

a few only excepted, the hO:ion of feodal tenure j which drew

after it a numerous and oppreffive train of fcrvile fruit '^ and ap-

pendages ; aids, reliefs, primer feifms, wardlliips, marriages,

efcheats, and fines for alienation ; the genuine con feq nonces of

the maxim then adopted, that all the lands in Engl;:nd were de-

rived from, and holden, mediately or immediately, of the crown.

Th e nation at this period fecms to have groaned under as ab-

folute a llavery, as was in the power of a warlike, an uiihitious,

D d d 2 and
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and a politic prince to create. The confciences of men were

cnllaved by iour cccleliaftics, de\oteii to a foreign power, and

imconnedtcd with the civil ilate under which they Uved : who
now imported from Rome for the firfl time the wliole farrago
of fuperilitious novelties, which had been engendered by the

bUndnefs and corruption of the times, between the firfl million

of Auguftin the monk, and the Norman conqueft ; fuch as tran-

fubftantiation, purgatory, communion in one kind, and the wor-

/hip of faints and images ; not forgetting the univerfal fupremacy
and dogmatical infallibility of the holy fee. The laws too, as

well as the prayers, were adminiflered in an unknown tongue.
The antient trial by jury gave way to the impious decifion by
battel. The forell: laws totally reftrained all rural pleafures and

manly recreations. And in cities and towns the cafe was no

better j all company being obliged to difperfe, and fire and candle

to be extinguilhed, by eight at night, at the found of the melan-

choly curfeu. The ultimate property of all lands, and a conli-

derable Ihare out of the prefent profits, were vefted in the king,
or by him granted out to his Norman favourites ; who, by a

gradual progreflion of llavery, were abfolute vafals to the crown,

and as abfolute tyrants to the commons. Unheard of forfeitures,

talliages, aids, and fines, were arbitrarily extraded from the

pillaged landholders, in purfuance of the new fyftem of tenure.

And, to crown all, as a confequence of the tenure by knight-

fervice, the king had always ready at his command an army of

fixty thoufand knights or inilites : who were bound, upon pain
of confifcating their eflates, to attend him in time of invafion, or

to quell any domeftic infurredtion. Trade, or foreign merchan-

dize, fuch as it then was, was carried on by the Jews and Lom-
bards ; and the very name of an Englifh fleet, which king

Edgar had rendered fo formidable, was utterly unknown to

Europe : the nation confiding wholly of the clergy, who were

alfo the lawyers -,
the barons, or great lords of the land ; the

knights or foldiery, who were the fubordinate landholders ; and

the burghers, or inferior tradefmen, who from their infignifi-

cancy happily retained, in their focage and burgage tenure, fome

points
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points of their antient freedom. All the rell were villeins or

bondmen.

From fo complete and well concerted a fcheme of
fervility,

it has been the work of generations for our ar.ceflors, to redeem

thcmfclves and their pollerity into that flate of liberty, which
we now enjoy : and which therefore is not to be looked upon
as confifting of mere incroachments on the crown, and infringe-
ments of the prerogative, as fome (lavini and narrow-minded

writers in the lall century endeavoured to maintain ; but as, in

general, a gradual rertoration of that antient conftitution, whereof

our Saxon forefathers had been unjuftly deprived, partly by the

policy, and partly by the force, of the Norman. How that re-

ftoration has^ in a long feries of years, been ftep by ftep effedted^

I now proceed to enquire.

William Rufus proceeded on his father's plan, and in fome

points extended it ; particularly with regard to the foreft laws.

But his brother and fucceffor, Henry the firft, found it expe-
dient, when firfl he came to the crown, to ingratiate himfelf with

the people; by reiloring (as our monkifli hiflorians tell us) the

laws of king Edward the confefTor. The ground whereof is

this : that by charter he gave up the great grievances of mar-

riage, ward, and relief, the beneficial pecuniary fruits of his

feodal tenures , but referved the tenures thcmfclves, for the fame

military purpofes that his father introduced them. He alfo abo-

lifhed the curfeu"-, for, though it is mentioned in our laws a full

century afterwards ^, yet it is rather fpoken of as a known time

of night (fo denominated from that abrogated ufage) than as a

ftill fubfifting cuftom. There is extant a code of laws in his

name, confifting partly of thofe of the confeflbr, but with great

additions and alterations of his own ; and chiefly calculated for

the regulation of the county courts. It contains fome directions

as to crimes and their punilhments, (that of theft being made

capital in his reign )
and a few things relating to eitates, parti-

«
Spelm. CiJ. LL, W, 1. 288. HtK. I. 299.

^ Stat. Civ. Una. 1 3 EJw. I.

cularly
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cularly as to the dereent of lands : 'which being by the Saxon

laws equally to all the fons, by the feodal or Norman to the

eldeil only, king Henry here moderated the difference ; direcft-

ing the eldell: Ion to have only the principal eftate,
^^
primuni

**
patris fcudui7i" the reft of his eflates, if he had any others,

being equally divided among them all. On the other hand, he

gave up to the clergy the free clecStion of bidiops and mitred

abbots ; referving however thcfe enfigns of patronage, conge

d' ejlire, cullody of the temporalties when vacant, and homage
upon their reflitution. He lailly united again for a time the ci-

vil and ecclefiaftical courts, which union was foon diflolved by
his Norman clergy : and, upon that final dilfolution, the cog-
nizance of teftamentary caufes feems to have been firft given to

the ecclefiaftical court. The reft remained as in his father's time :

from whence we may eafily perceive how far ftiort this was of a

thorough reftitution of king Edward's, or the Saxon, laws.

The ufurper Stephen, as the manner of ufurpers is, promifed
much at his accefllon, efpecially with regard to redreiiing the

grievances of the forcft laws, but performed no great matter

either in that or in any other point. It is from his reign how-

ever, that we are to date the introdud:ion of the Roman civil and

canon laws into this realm : and at the fame time was imported
the dodrine of appeals to the court of Rome, as a branch of the

canon law.

By the time of king Henry the fecond, if not earlier, the

charter of Henry the firft feems to have been forgotten : for we
find the claim of marriage, ward, and relief, then flouriftiing in

full vigour. The right of primogeniture feems alfo to have ta-

citly revived, being found more convenient for the public than

the parcelling of eftates into a multitude of minute fubdivifions.

However in this prince's ccign much was done to methodize the

laws, and reduce them into a regular order ; as appears from

that excellent treatife of Glanvil : which, though fome of It be

now antiquated and altered, yet, when compared with the code

of
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of Henry the fiirt, it carries a manifeft fuperiorlty *. Through-
out his reign alio was continued the important llruggle, which

we have had occafion fo often to mention, between the laws of

England and Romei the former fupportcd by the ftrength of the

temporal nobility, when endeavoured to be fupplanted in favour of

the latter by the popilh clergy. Which difpute was kept on foot

till the reign of Edward the firft j when the laws of England,
under the new difcipline introduced by that fkilful commander,
obtained a complete and permanent vidtory. In the prefent reign,

of Henry the fecond, there are four things which peculiarly me-
rit the attention of a legal antiquarian : i . The conftitutions of

the parliament at Clarendon, A. D. 11 64. whereby the king
checked the power of the pope and his clergy, and greatly nar-

rowed the total exemption they claimed from the fecular jurif-

<ii6tion : though his farther progrefs was unhappily flopped, by the

fatal event of the difputes between him and archbifhop Becket.

2. The inftitution of the office of juftices in eyre, /;/ itinere i

the king having divided the kingdom into fix circuits (a little

different from the prefent) and commifTioned thefe new created

judges to adminifler juflice, and try writs of afTifc, in the feveral

counties. Thefe remedies are faid to have been then firfl in-

vented : before which all caufes were ufually terminated in the

county courts, according to the Saxon cuftom; or before the

king's jufliciaries in ^e^aiila regis, in purfuance of the Normaa

regulations. The latter of which tribunals, traveUing about

with the king's perfon, occafioned intolerable expenfe and delay
to the fuitors

-, and the former, however proper for little debts

and minute actions, where even injuflice is better than procraf^

tination, were now become liable to too much ignorance of the

law, and too much partiality as to fads, to determine matters

of confiderable moment.
3.
The introduction and eflabliihment

of the grand aflife, cr trial by a fpecial kind of jury in a writ of

right, at the option of the tenant or defendant, inflead of the

barbarous and Norman trial by battel. 4. To tliis time mufl

-alio be referred the introdudion of efcuage, or pecuniary com-

* Hal. Hill. C.L, 135.

mutatlos
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mutation for perfonal military fervice ; which in procefs of time

was the parent of the antient fubfidies granted to the crown by

parliament, and the land tax of later times.

Richard the firft, a brave and magnanimous prince, was a

fportfman as well as a foldier ; and therefore inforced the foreft

laws with fome ligour ; which occalioned many difcontents

among his people : though ( according to Matthew Paris
)
he

repealed the penalties of caftration, lofs of eyes, and cutting off

the hands and feet, before infli(5ted on fuch as tranfgrefled in

hunting ; probably finding that their feverity prevented profecu-

tions. He alfo, when abroad, compofed a body of naval laws

at the ifle of Oleron ; which are ftill extant, and of high autho-

rity : for in his time we began again to difcovcr, that (as an

ifland) we were naturally a maritime power. But, with regard to

civil proceedings, we find nothing very remarkable in this reign,

except a few regulations regarding the jews, and the juftices

in eyre : the king's thoughts being chiefly taken up by the knight

errantry of a croifade againft the Saracens in the holy land.

In king John's time, and that of his fon Henry the third,

the rigours of the feodal tenures and the foreft laws were fo

warmly kept up, that they occafioned many infurrecSions of the

barons or principal feudatories : which at laft had this effecft,

that firft king John, and afterwards his fon, confented to the

two famous charters of Englifh liberties, magna carta, and carta

de forejia. Of thefe the latter was well calculated to redrefs

many grievances, and encroachments of the crown, in the exer-

tion of foreft-law : and the former confirmed many liberties of

the church, and redrefled many grievances incident to feodal te-

nures, of no fmall moment at the time ; though now, unlefs

confidered attentively and with this retrofpedt, they feem but of

trifling concern. But, befides thefe feodal provifions, care was

alfo taken therein to proted: the fubjed: againft other opprefllons,
then frequently arifing from unreafonable amercements, from

illegal diftrefles or other procefs for debts or fervices due to the

T crown
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crown, and from the tyrannical abufe of the prerogative of pur-

veyance and pre-emption. It fixed the forfeiture of lands for

felony in the fame manner as it ftill remains ; prohibited for the

future the grants of exclufive fiflieries ; and the erection of new

bridges fo as to opprefs the neighbourhood. With refpedl to

private rights : it eftablifhed the teftamentary power of the fub-

je(5t over part of his perfonal eftate, the reft being diftributed

among his wife and children ; it laid down the law of dower,
as it hath continued ever fince ; and prohibited the appeals of

women, unlefs for the death of their hulbands. In matters of

public police and national concern : it injoined an uniformity of

weights and meafures ; gave new encouragements to commerce,

by the protection of merchant-ftrangers ; and forbad the aliena-

tion of lands in mortmain. With regard to the adminiftration

of juftice : befides prohibiting all denials or delays of it, it fixed

the court of commonpleas at Weftminfter, that the fuitors might
no longer be harafTed with following the king's perfon in all his

progrefles ; and at the fame time brought the trial of ifTues home
to the very doors of the freeholders, by direding afilfes to be

taken in the proper counties, and eftablifhing annual circuits : it

alfo corred:ed fome abufes then incident to the trials by wager
of law and of battel ; dire(5ted the regular awarding of inquefts
for life or member ; prohibited the king's inferior minifters from

holding pleas of the crown, or trying any criminal charge,

whereby many forfeitures might otherwife have unjuftly accrued

to the exchequer ; and regulated the time and place of holding
the inferior tribunals of juftice, the county court, ftieriif 's turn,

and court-leet. It confirmed and eftablifhed the liberties of the

city of London, and all other cities, boroughs, towns, and ports
of the kingdom. And, laftly, (which alone would have merited

the title that it bears, of the great charter) it protected every
individual of the nation in the free enjoyment of his life, his

liberty, and his property, unlefs declared to be forfeited by the

judgment of his peers or the law of the land.

Vol. IV. Eec How-
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However, by means of thefe ftruggles, the pope in the

reign of king John gained a ftill greater afcendant here, than he

ever before had enjoyed; which continued through the long

reign of his fon Henry the third : in the beginning of whofe

time the old Saxon trial by ordeal was alfo totally abolifhed.

And we may by this time perceive, in Bradton's treatife, a ftill

farther improvement in the method and regularity of the com-
mon law, efpecially in the point of pleadings ^. Nor mufl it be

forgotten, that the firft traces which remain, of the feparation
of the greater barons from the lefs, in the conflitution of parlia-

ments, are found in the great charter of king John ; though
omitted in that of Henry III : and that, towards the end of the

latter of thefe reigns, we find the firft record of any writ for fum-

moning knights, citizens, and burgeffes to parliament. And here

we conclude the fecond period of our Englifli legal hiftory.

III. The third commences with the reign of Edward the

firft
',
who may juftly be ftiled our Englifli Juftinian. For in

his time the law did receive fo fudden a perfedion, that fir Mat-
thew Hale does not fcruple to affirm', that more was done in the

firft thirteen years of his reign to fettle and eftablifh the diftri-

butive juftice of the kingdom, than in all the ages fmce that

time put together.

I T would be endlefs to enumerate all the particulars of thefe

regulations ; but the principal may be reduced under the follow-

ing general heads, i. He eftabli(hed, confirmed, and fettled,

the great charter and charter of forefts. 2. He gave a mortal

wound to the encroachments of the pope and his clergy, by li-

miting and eftabliftiing the bounds of ecclefiaftical iurifdi(ftion :

and by obliging the ordinary, to whom all the goods of intef-

tates at that time belonged, to difcharge the debts of the decea-

fed.
3. He defined the limits of the feveral temporal courts of

the highcft jurifdidlion, thofe of the king's bench, common
* Hal. Hill. C\ L. 156.

' JliJ. 158.

pleas.
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pleas, and exchequer j fo as they might not interfere with each

other's proper bulinefs : to do which, they miifl: now have re-

courie to a fi(!:tion, very necellary and beneficial in the prefent

enlarged ilate of property. 4. He fettled the boundaries of the

inferior courts in counties, hundreds, and manors : confining
them to caufes of 'no great amount, according to their primitive
inftitution ; though of confiderably greater, than by the alteration

of the value of money they are now permitted to determine.

5. He fecured.the property of the fubjec% by abolifhing all ar-

bitrary taxes, and talliages, levied without confent of the na-

tional council. 6. He guarded the common juflice of the king-
dom from abufes, by giving up the royal prerogative of fending
mandates to interfere in private caufes. 7. He fettled the form,

folemnities, and efFecfts, of fines levied in the court of common

pleas; though the thing itfelf was of Saxon original. 8. He
firft eflablifhed a repofitory for the public records of the king-
dom ; few of which are antienter than the reign of his father,

and thofe were by him colledled. 9. He improved upon the laws

of king Alfred, by that great and orderly method of watch and

ward, for preferving the public peace and preventing robberies,

cftablifhed by the ftatute of Winchefter. 10. He fettled and

reformed many abufes incident to tenures, and removed fome

reftraints on the alienation of landed property, by the ftatute of

quia emptores. 1 1. He inftituted a fpeedier way for the recovery
of debts, by granting execution not only upon goods and chat-

tels, but alfo upon lands, by writ of elegit ; which was of fig-

nal benefit to a trading people : and, upon the fame commercial

ideas, he alfo allowed the charging of lands in a ftatute mer-

chant, to pay debts contracted in trade, contrary to all feodal

principles. 12. He effe<5lually provided for the recovery of ad-

vowfons, as temporal rights ; in which, before, the law was

extremely deficient. 13. He alfo efFedually clofed the great

gulph, in which all the landed property of the kingdom was in

danger of being fwallowed, by his re-iterated flatutes of mort-

main
',
moft admirably adapted to meet the frauds that had then

been devifed, though afterwards contrived to be evaded by the

E e e 2 inven-
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invention of ufes. 14. He eftabliflied a new limitation of pro-

perty by the creation of eflates tail
-, concerning the good policy

of which, modern times have however entertained a very diffe-

rent opinion, 15. He reduced all Wales to the fubjed:ion, not

only of the crown, but in^ great meafure of the laws, of Eng-
land j (which was thoroughly completed in the reign of Henry
the eighth) and feems to have entertained a defign of doing the

like by Scotland, fo as to have formed an intire and complete
union of the ifland of Great Britain.

I MIGHT continue this catalogue much farther : — but,

upon the whole, we may obferve, that the very fcheme and mo-
del of the adminiftration of common juftice between party and

party, was entirely fettled by this king
^

; and has continued

nearly the fame, in all fucceeding ages, to this day ; abating
fome few alterations, which the humour or neceflity of fubfe-

quent times hath occafioned. The forms of writs, by which

actions are commenced, were perfeded in his reign, and efta-

blifhed as models for pofterity. The pleadings, confcquent upon
the writs, were then (hort, nervous, and perfpicuous; not intri-

cate, verbofe, and formal. The legal treatifes, written in his

time, as Britton, Fleta, Hengham, and the reft, are for the

moft part, law at this day ; or at leaft ivere fo, till the alteration

of tenures took place. And, to conclude, it is from this period,
from the exa6l ohfervation of magna cartas rather than from it's

making or reneii-aly in the days of his grandfather and father, that

the liberty of Engliflimen began again to rear it's head ; though
the weight of the military tenures hung heavy upon it for many
ages after.

I CANNOT give a better proof of the excellence of his con-

flitutions, than that from his time to that of Henry the eighth
there happened very few, and thofe not very confidcrable, alte-

rations in the XtgdX forms of proceedings. As to matter oi fub-

Jiance : the old Gothic powers of electing the principal fubor-

> Hal. HiSt. C. L. 1^2.

dinate
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dinate magillrates, the ihcrifts, and conlcivators of the peace,

were taken from the people in the reigns of Edward II and Ed-

ward III ; and jultices of the peace were eliahhlhcd inflead of

the latter. In the reign alfo oi Edward the third the parliament
is fuppofed moll probably to have aflumcd it's prefent form ; by
a feparation of the commons from the lords. I'he ftatute for

defining and afccrtaining treafons was o.it of the firfl: produ<flions

of this new-modelled alTembly ; and the tranilation of the law

proceedings from French into Latin another. Much alfo was

done, under the aufpices of this magnanimous prince, for eila-

blilhing our domeftlc manufactures ; by prohibiting the exporta-
tion of Englifh wool, and the importation or wear of foreign

cloth or fursj and by encouraging clothworkers from other coun-

tries to fettle here. Nor was the legiflature inattentive to many
other branches of commerce, or indeed to commerce in general :

for, in particular, it enlarged the credit of the merchant, by

introducing the ftatute ftaple; whereby he might the more readily

pledge his lands for the fecurity of his mercantile debts. And, as

perfonal property now grew, by the extenfion of trade, to be much
more confiderable than formerly, care was taken, in cafe of intefta-

cies, to appoint adminiftrators particularly nominated by the law ;

to diftribute that perfonal property among the creditors and kind-

red of the deceafed, which before had been ufually applied, by
the officers of the ordinary, to ufes then denominated pious. The
ftatutes alfo of praemuntrey for efFedually depreffing the civil

power of the pope, were the work of this and the fubfequent

reign. And the eftablifhment of a laborious parochial clergy,

by the endowment of vicarages out of the overgrown poflellions

of the monafteries, added luilre to the clofe of the fourteenth

century : though the feeds of the general reformation, which

were thereby firfl fown in the kingdom, were almofl overwhelmed

by the fpirit of perfecution, introduced into the laws of the land

by the influence of the regular clergy.

From this time to that of Henry the feventh, the civil wars

and diiputed titles to the. crown gave no Icifure for farther juri-

dii^al
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dical impiovcmcnt :
** nam ftlcnt leges inter arma.''— And yet

it is to thcj'e very dilputes that we owe the happy lofs of all the

dominioiis of" tjie crown on the continent of France
-, which

turned the minds of our fubfequent princes entirely to domeftic

concerns. To thefe likewife we owe the method of barring en-

tails by the hdtion of common recoveries-, invented originally by
the clergy, to evade the flatutes of mortmain, but introduced

under Edward the fourth, for the purpofe of unfettering eftates,

and making them more liable to forfeiture : while, on the other

hand, the owners endeavoured to protect them by the univerfal

cflablifliment of ujes^ another of the clerical inventions.

I N the reign of king Henry the feventh, his minifters (not to

fay the king himfelf
)
were more induftrious in hunting out pro-

fecutions upon old and forgotten penal laws, in order to extort

money from the fubjed, than in framing any new beneficial re-

gulations. For the diftinguifliing character of this reign was

that of amaffing treafure into the king's coffers, by every means

that could be devifed : and almoft every alteration in the laws,

howtver falutary or otherwife in their future confequences, had

this and this only for their great and immediate obje<St. To this

end the court of ftar-chamber was new-modelled, and armed

with powers, the moft dangerous and unconftitutional, over the

perfons and properties of the fubje(5t. Informations were allowed

to be received, in lieu of indidments, at the aflifes and feffions

of the peace, in order to multiply fines and pecuniary penalties.

The ftatute of fines for landed property was craftily and covertly

contrived, to facilitate the deftrudtion of entails, and make the

owners of real eftates more capable to forfeit as well as to aliene.

The benefit of clergy (which fo often intervened to flop attain-

ders and fave the inheritance) was now allowed only once to lay

offenders, who only could have inheritances to lofe. A writ of

capias was permitted in all adlions on the cafe, and the defendant

might in confequence be outlawed ; becaufe upon fuch outlawry
his goods became the property of the crown. In fhort, there

is hardly a ftatute in this reign, introdu6live of a new law or

modifying
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modifying the old, but what either diredly or obliquely teoded

to the emolument of the exchequer.

IV. Th I s brings us to the fourth period of our legal hiftory,

I'iz. the reformation of religion, under Henry the eighth, and

his children : which opens an intirely new fcene in eccleliaftical

matters ; the ufiu-pcd power of the pope being now for ever

routed and deftroyed, all his connexions with this ifland cut ofF,

the crown reftored to it's fupremacy over fpiritual men and caufes,

and the patronage of bifliopricks being once more indifputably

vefted in the king. And, had the fpiritual courts been at this

time re-united to the civil, we fhould have feen the old Saxon

conftitution with regard to ecclejiaftical polity completely reftored.

With regard alfo to our aW/ polity, the ftatute of wills, and

the ftatute of ufes, (both pafted in the reign of this prince) made a

great alteration as to property : the former, by allowing the de^cife

of real eftates by will, which before was in general forbidden ;

the latter, by endeavouring to deftroy the intricate nicety of ujcs,

though the narrownefs and pedantry of the courts of ccm.mon

law prevented this ftatute from having it's full beneticial clFedh

And thence the courts of equity alTumed a jurifdicftion, di(5tated

by common juftice and common fenfe : which, however arbi-

trarily exercifed or produdive of jealoufies in it's infiincy, has at

length been matured into a moft elegant fyftem of rational iurif-

prudence; the principles of which (no<withftanding thcvmaydifter
in forms) are now equally adopted by the courts of both \x\y and

•equity. From the ftatute of ufes, and anotlier ftatute of the

fame antiquity, (which prote(fted eftates for years from being de-

ftroyed by the reverfioner) a remarkable alteration took place in

the mode of conveyancing : the antient alfurance by leoffnient

and livery upon the land being now very fcldom practiced,
iince the more eafy and more private irLveiUioa of transferring

property, by fecret conveyances toiiiCo , and long term- of years

being now continually created in moitgagcs and fam/iV lettle-

jxieiits^
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mcnts, which may be moulded to a thoufand ufeful purpofes

by the ingenuity of an able artill.

Th e farther attacks in this reign upon the Immunity of ef-

tates-tail, which reduced them to little more than the condi-

tional fees at the common law, before the palling of the flatute

de donis ; the eftablilliment of recognizances in the nature of a

flatute- ftaple, for facilitating the raifmg of money upon landed

fecurity ; and the introduction of the bankrupt laws, as well for

the punifhment of the fraudulent, as the relief of the unfortunate,

trader ; all thefe were capital alterations of our legal polity, and

highly convenient to that charader, which the Englifh began
now to re-aifume, of a great commercial people. The incorpo-
ration of Wales with England, and the more uniform admini-

ilration of juftice, by deflroying fome counties palatine, and

abridging the unreafonable privileges of fuch as remained, added

dignity and flrength to the monarchy : and, together with the

.numerous improvements before obferved upon, and the redrefs

of many grievances and oppreflions which had been introduced by
his father, will ever make the adminiftration of Henry VIII a

very diftinguifhed aera in the annals of juridical hiftory,

iT'muft be however remarked, that (particularly in his later

years) the royal prerogative was then ftrained to a very tyranni-

cal and oppreflive height ; and, what was the worfl circumftance,

it's encroachments were eftablifhed by law, under the fandtion of

thofe pufillanimous parliaments, one of which to it's eternal

difgrace pafled a flatute, whereby it was enadled that the king's

proclamations fhould have the force of adls of parliament ; and

others concurred in the creation of that amazing heap of wild

and new-fangled treafons, which were flightly touched upon in

a former chapter ^ Happily for the nation, this arbitrary reign

was fucceeded by the minority of an amiable prince ; during the

fhort funfhine of which, great part of thefe extravagant laws were

repealea. And, to do juftice to the fhorter reign of queen Mary,
* See pag. 86.

many
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many falutary and popular laws, in civil matters, were made un-

der heradminiftratioHi perhaps the better to reconcile the people
to the bloody meafures which fhe was induced to purfue, for the

re-eftabli(hment of religious flavery : the well concerted fchemes

for effefting which, were (through the providence of God) de-

feated by the feafonable acceflion of queen Elizabeth.

Th e religious liberties of the nation being, by that happy
event, eftablifhed (we truft) on an eternal bafis; (though obliged
in their infancy to be guarded, againft papifts and other non-

conformifts, by laws of too fanguinary a nature) the foreft laws

having fallen into difufe ; and the adminiftration of civil right
in the courts of juflice being carried on in a regular courfe, ac-

cording to the wife inftitutions of king Edv^^ard the firft, with-

out any material innovations ; all the principal grievances intro-

duced by the Norman conqueft feem to have been gradually
fhaken off, and our Saxon conftitution reftored, with confider-

able improvements : except only in the continuation of the mi-

litary tenures, and a few other points, which ftill armed the

crown with a very oppreffive and dangerous prerogative. It is

alfo to be remarked, that the fpirit of inriching the clergy and

endowing religious houfes had (through the former abufe of it)

gone over to fuch a contrary extreme, and the princes of the

houfe of Tudor and their favourites had fallen with fuch avidity

upon the fpoils of the church, that a decent and honourable

maintenance was wanting to many of the bifliops and clergy.

This produced the rejiraining ftatutes, to prevent the alienations

of lands and tithes belonging to the church and univeriities.

The number of indigent perfons being* alfo greatly increafed, by

withdrawing the alms of the monaflerics, a plan wc., formed in

the reign of queen Elizabeth, more humane and beneficial than

even feeding and cloathing of millions; by affording them the

means (with proper induftry) to feed and to cloath themfelves.

And, the farther any fubfequent plans for maintaining the poor
have departed from this inftitution, the more imprad:icable and

even pernicious their vifionary attempts have proved.
Vol. IV. Fff How-
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However, considering the reign of queen Elizabeth in a

great and political view, we have no reafon to regret many fub-

fequent alterations in the Englifii conftitution. For, though in

general (he was a wife and excellent princefs, and loved her

people ; though in her time trade flourifhed, riches increafed,

the laws were duly adminiftred, the nation was refpedted abroad,

and the people happy at home ; yet, the encrcafe of the power
of the flar-chamber, and the eredtion of the high commifTion

court in matters ecclefiaftical, were the work of her reign. She

alfo kept her parliaments at a very awful diftance : and in many

particulars flie, at times, would carry the prerogative as high as

her moft arbitrary predecefTors. It is true, (he very fcldom ex-

erted this prerogative, fo as to opprefs individuals ; but ftill {he

had it to exert : and therefore the felicity of her reign depended
more on her want of opportunity and inclination, than want of

power, to play the tyrant. This is a high encomium on her

merit ; but at the fame time it is fufficient to fhew, that thefe

were not thofe golden days of genuine liberty, that we formerly

were taught to believe : for, furely, the true liberty of the fub-

jedt confifls not fo much in the gracious behaviour, as in the li-

mited power, of the fovereign.

Th e great revolutions that had happened, in manners and in

property, had paved the way, by imperceptible yet fure degrees,

for as great a revolution in government : yet, while that revo-

lution was effedting, the crown became more arbitrary than ever,

by the progrefs of thofe very means which afterwards reduced

it's power. It is obvious* to every obferver, that, till the clofc

of the Lancaftrian civil wars, the property and the power of the

nation were chiefly divided between the king, the nobility, and

the clergy. The commons were generally in a ftate of great ig-

norance ; their perfonal wealth, before the extenfion of trade,

was comparatively fmall ; and the nature of their landed pro-

perty was fuch^ as kept them in continual dependence upon their

feodal lord, being ufually fome powerful baron, fome opulent abbey,
or
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or fometimes the king himfelf. Though a notion of general liberty
had flrongly pervaded and animated the whole conflitution, yet
the particular liberty, the natural equality, and perfonal indepen-
dence of individuals, v/ere little regarded or thought of; nay even

to affert them was treated as the height of fedition and rebellion.

Our anceftors heard, with deteftation and horror, thofe fenti-

ments rudely delivered, and puflicd to mofl abfurd extremes, by
the violence of a Cade and a Tyler ; which have fince been ap-

plauded, with a zeal almoft rifmg to idolatry, when foftcned

and recommended by the eloquence, the moderation, and the

arguments of a Sidney, a Locke, and a Milton.

But when learning, by the invention of printing and the

progrefs of
religious reformation, began to be universally dilTe-

minated ; when trade and navigation were fuddenly carried to an

amazing extent, by the ufe of the compafs and the confequent

difcovery of the Indies; the minds of men, thus enlightened by
fcience and enlarged by obfervation and travel, began to enter-

tain a more juft opinion of the dignity and rights of mankind.
An inundation of wealth flowed in upon the merchants, and

middling rank ; while the two great eftates of the kingdom,
which formerly had ballanced the prerogative, the nobility and

clergy, were greatly impovcriflied and weakened. The popifh

clergy, detected in their frauds and abufes, expofed to the re-

fentment of the populace, and ftripped of their lands and re-

venues, flood trembling for their very exiftence. The noblej,

enervated by the refinements of luxury, (which knowlegc, fo-

reign travel, and the progrefs of the politer arts, are too apt to

introduce with themfelves) and fired with difdain at being rivalle4

in magnificence by the opulent citizens, fell into enormous cx-

penfes : to gratify which they were permitted, by the policy of

the times, to diflipate their overgrown eftates, and alienate their

antient patrimonies. This gradually reduced their power and
their influence within a very moderate bound : while the king,

by the fpoil of the monafterics and the great incrcafc of the cuT-

toms, grew rich, independent, and haughty : and the comtnoni

F f f 2 wcrt
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were not yet fenfible of the ftrength they had acquired, nor

urged to examine it's extent by new burthens or oppreffive taxa-

tions, during the fudden opulence of the exchequer. Intent

upon acquiring new riches, and happy in being freed from the in-

Iblence and tyranny of the orders more immediately above them,

they never dreamt of oppofing the prerogative, to which they had

been fo little accuftomed ; much lefs of taking the lead in op-

poiition, to which by their weight and their property they were

now entitled. The latter years of Henry the eighth were there-

fore the times of the grcateft defpotifm, that have been known
in this illand fince the death of William the Norman : the pre-

rogative, as it then ftood by common law, (and much more when
extended by adl of parliament) being too large to be endured in

a land of liberty.

Queen Elizabeth, and the intermediate princes of the Tudor

line, had almoft the fame legal powers, and fometimes exerted

them as roughly, as their father king Henry the eighth. But

the critical fituatibn of that princefs with regard to her legiti-

macy, her religion, her enmity with Spain, and her jealoufy of

the queen of Scots, occafioned greater caution in her conduct.

She probably, or her able advifers, had penetration enough to

difcern how the power of the kingdom had gradually (hifted it's

chanel, and wifdom enough not to provoke the commons to dif-

cover and feel their ftrength. She therefore drew a veil over the

odious part of prerogative ; which was never wantonly thrown

aiide, but only to anfwer fome important purpofe : and, though
the royal treafury no longer overflowed with the wealth of the

clergy, which had been all granted out, and had contributed to

enrich the people, fhe afked for fupplies with fuch moderation,
and managed them with fo much oeconomy, that the commons
were happy in obliging her. Such, in (hort, were her circum-

ftances, her neceffities, her wifdom, and her good difpofition,
that never did a prince fo long and fo intirely, for the fpace of

half a century together, reign in the afFedions of the people.

On
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O N the acccfTion of king James I, no new degree of royal

power was added to, or exercifed by, him ; but fuch a fceptre
was too weighty to be wielded by fuch a hand. The unreafon-

able and imprudent exertion of what was then deemed to be

prerogative, upon trivial and unworthy occafions, and the claim

of a more abfolute power inherent in the kingly office than had

ever been carried into pra(^ice, foon awakened the fleeping lion.

The people heard with aftonifhment dodlrines preached from the

throne and the pulpit, fubverfive of liberty and property, and

all the natural rights of humanity. They examined into the di-

vinity of this claim, and found it weakly and fallacioufly fup-

ported : and common reafon aflured them, that, if it were of

human origin, no conftitution could eftablifh it without power
of revocation, no precedent could fandtify, no length of time

could confirm it. The leaders felt the pulfe of the nation, and

found they had ability as well as inclination to refift it : and ac-

cordingly refifted and oppofed it, whenever the pufillanimous

temper of the reigning monarch had courage to put it to the

trial ; and they gained fome little vidlories in the cafes of con-

cealments, monopolies, and the difpenfing power. In the mean

time very little was done for the improvement of private juflice,

except the abolition of fan(ftuaries, and the extenfion of the

bankrupt laws, the limitation of fuits and anions, and the re-

gulating of informations upon penal ftatutes. For I cannot clafs

the laws againft witchcraft and conjuration under the head of

improvements ; nor did the difpute between lord Ellefmere and

fir Edward Coke, concerning the powers of the court of chan-

cery, tend much to the advancement of juftice.

Indeed when Charles the firft fucceeded to the crown of

his father, and attempted to revive fome enormities, which had

been dormant in the reign of king James, the loans and bene-

volences extorted from the fubjedt, the arbitrary imprifonments
for refufal, the exertion of martial law in time of peace, and

other domeftic grievances, clouded the morning of that mif-

guidcd
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guided prince's reign ; which, though the noon of it began a

little to brighten, at lafl: went down in blood, and left the whole

kingdom in darknefs. It muft be acknowleged that, by the pe-
tition of right, ena<5ted to abolifh thefe encroachments, the

Englifh conftitutlon received great alteration and improvement.
But there flill remained the latent power of the foreft laws,

which the crown moft unfeafonably revived. The legal jurif-

didtion of the ftar-chamber and high commiflion courts was alfo

extremely great; though their ufurped authority was flill greater.

And, if we add to thefe the difufe of parliaments, the ill-timed

:?eal and defpotic proceedings of the ecclefiaftical governors in

platters of mere indifference, together with the arbitrary levies

of tonnage and poundage, (hip money, and other projects, we

may fee grounds moft amply fufficient for feeking redrefs in a

legal conftitutional way. This redrefs, when fought, was alfo

conftitutionally given : for all thefe opprefTions were actually
abolifhed by the king in parliament, before the rebellion broke

out, by the feveral ftatutes for triennial parliaments, for abolifh-

ing the ftar-chamber and high commifTion courts, for afcertain-

ing the extent of forefts and foreft-laws, for renouncing fhip-

money and other exactions, and for giving up the prerogative of

knighting the king's tenants in capite in confequence of their

feodal tenures : though it muft be acknowleged that thefe con-

cefTions were not made with fo good a grace, as to conciliate the

confidence of the people. Unfortunately, either by his own mif-

management, or by the arts of his enemies, the king had loft the

reputation of fmcerity ; which is the greateft unhappinefs that can

t>efal a prince. Though he formerly had ftrained his prerogative,
not only beyond what the genius df the prefent times would

bear, but alfo beyond the example of former ages, he had now
confented to reduce it to a lower ebb than was confiftent with

monarchical government. A condudt fo oppofite to his temper
and principles, joined with fome rafh adiions and unguarded ex-

prefHons, made the people fufped: that this condefcenfion was

merely temporary. Flufticd therefore with the fuccefs they had

gained, fired with refentment for paft oppreflionsj and dreading
the
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the confequences if the king fhould regain his power, the po-

pular leaders (who in all ages have called themfelves the people)

began to grow infolent and ungovernable : their infolence foon

rendered them defperate : and, joining with a fet of military

hypocrites and enthuliafts, they overturned the church and mo-

narchy, and proceeded with deliberate folemnity to the trial and

murder of their fovereign.

I PASS by the crude and abortive fchemes for amending the

laws in the times of confuiion which followed ; the mofl pro-

mifmg and fenfible whereof (fuch as the eftablifhment of new
trials, the abolition of feodal tenures, the adl of navigation, and

fome others) were adopted in the

V. Fifth period, which I am next to mention, ijiz. after

the reftoration of king Charles II. Immediately upon which,
the principal remaining grievance> the do<5trine and confequences
of military tenures, were taken away and abolifhed, except in

the inftance of corruption of inheritable blood, upon attainder

of treafon and felony. And though the monarch, in whofe per-
fon the royal government was reftored, and with it our antient

conilitution, deferves no commendation from pofterity, yet in

his reign, (wicked, fanguinary, and turbulent as it was) the con-

currence of happy circumftances was fuch, that from thence wc

may date not only the re-eftablifhment of our church and mo-

narchy, but alfo the complete reftitution of Englifh liberty, for

the firft time, fmce it's total abolition at the conqueft. For

therein not only thefe flavilli tenures, the badge of foreign do-

minion, with all their oppreffive appendages, were removed from

incumbering the eflates of the fubje^t ; but alfo an additional

fecurity of his perfon from imprifonment was obtained, by that

great bulwark of our conftitution, the habeas corpus adt. Thefe

two ftatutes, with regard to our property and perfons, form a

fecond magna cartay as beneficial and effedtual as that of Runing-
Mead. That only pruned the luxuriances of the feodal fyflem i

but the flatute of Charles the fecond extirpated all it's flaveries :

except
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except perhaps in copyhold tenure ; and there alfo they are now
in great meafure enervated by gradual cuftom, and the interpo-
fition of our courts of juftice. Magna carta only, in general

terms, declared, that no man Ihall be imprifoned contrary to law :

the habeas corpus a<5l points him out efFe(5lual means, as well to

releafe himfelf, though committed even by the king in council,

as to punilh all thole who Ihall thus unconftitutionally mifufe

him.

T o thefe I may add the abolition of the prerogatives of

purveyance and pre-emption ; the ftatute for holding triennial

parliaments ; the teft and corporation ads, which fecure both our

civil and religious liberties ; the abolition of the writ de haeretico

comburendo ; the ftatute of frauds and perjuries, a great and necef-

fary fecurity to private property ; the ftatute for diftribution of

inteftates' eftate.s; and that of amendments znd jeofails, which cut

off thofe fuperfluous niceties which fo long had difgraced our

courts ; together with many other wholfome adls, that were pafled

in this reign, for the benefit of navigation and the improvement
of foreign commerce : and the whole, when we likewife con-

fider the freedom from taxes and armies which the fubje<ft then

enjoyed, will be fufficient to demonftrate this truth,
" that the

" conftitution of England had arrived to it's full vigour, and
** the true balance between liberty and prerogative was happily
*« cftablifhed by lawy in the reign of king Charles the fecond.**

I T is far from my intention to palliate or defend many very

iniquitous proceedings, contrary to all law, in that reign, through
the artifice of wicked politicians, both in and out of employ-
ment. What feems inconteftable is this ; that by the law"^, as it

then ftood, ( notwithftandmg fome invidious, nay dangerous,
branches of the prerogative have fince been lopped ofi^, and the

* The point of time, at which I would cenfing the prefs had expired : though the

chafe to fix this tbeeretica/ pcT{e&.ioD. of our years which immediately followed it were

public law, is the year 1679 ; after the ia- times of great fraaical oppreflion.
keas corpus ad was palTed, and that for li-

reft
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reft more clearly defined) the people had as large a portion of

real liberty, as is confiftent with a ftate of fociety ; and fufKcient

power, reliding in their own hands, to aflert and preferve that

Uberty, if invaded by the royal prerogative. For which I need but

appeal to the memorable cataftrophe of the next reign. For when

king Charles's deluded brother attempted to enflave the nation,

he found it was beyond his power : the people both could, and

did, refift him ; and, in confequence of fuch refiftance, obliged
him to quit his enterprize and his throne together. Which in-

troduces us to the laft period of our legal hiftory ; viz.

VI. From the revolution in 1688 to the prefent time. In

this period many laws have pafTed ; as the bill of rights, the to-

leration-adt, the a(fl of fettlement with it's conditions, the adt

for uniting England with Scotland, and fome others : which

have afTerted our liberties in more clear and emphatical terms j-

have regulated the fucceflion of the crown by parliament, as the

exigences of religious and civil freedom required j have con-

firmed, and exemplified, the dodtrine of refiftance, when the

executive magiftrate endeavours to fubvert the conftitution; have

maintained the fuperiority of the laws above the king, by pro-

nouncing his difpenfing power to be illegal ; have indulged ten-

der confciences with every religious liberty, confiftent with the

fafety of the ftate; have eftabliftied triennial, fince turned into

feptennial, eledlions of members to ferve in parliament ; have

excluded certain officers from the houfe of commons ; have re-

ftrained the king's pardon from obftruding parliamentary im-

peachments ; have imparted to all the lords an equal right of

trying their fellow peers; have regulated trials for high treafon;

have afforded our pofterity a hope that corruption of blood may
one day be abolifhed and forgotten; have (by the defire of his

prefent majefty) fet bounds to the civil lift, and placed the admi-

niftration of that revenue in hands that are accountable to par-
liament ; and have (by the like defire) made the judges com-

pletely independent of the king, his minifters, and his fucceflbrs.

Yet, though thefe provifions have, in appearance and nomi-

VoL. IV. Ggg nally.
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nally, reduced the ftrength of the executive power to a much
lower ebb than in the preceding period ; if on the other hand

we throw into the oppofite fcale (what perhaps the immoderate

reduction of the antient prerogative may have rendered in fome

degree neceilary) the vaft acquifition of force, arifing from the

riot-acSt, and the annual expedience of a ftanding army ; and the

vafl acquilition of perfonal attachment, ariling from the magni-
tude of the national debt, and the manner of levying thofe yearly
millions that are appropriated to pay the intereft ; we fhall find

that the crown has, gradually and imperceptibly, gained almofl

as much in influence, as it has apparently loft in prerogative.

The chief alterations of moment, (for the time would fail

me to dcfcend to minutiae) in the adminiftration of private juftice

during this period, are the folemn recognition of the law of na-

tions with refpedl to the rights of embaifadors : the cutting off,

by the ftatute for the amendment of the law, a vaft number of

excrefcences, that in procefs of time had fprung out of the prac-
tical part of it : the protection of corporate rights by the im-

provements in writs of mandamus^ and informations in nature of

quo warranto : the regulations of trials by jury, and the admitting
witneffes for prifoners upon oath : the farther reftraints upon
alienation of lands in mortmain : She extenlion of the benefit of

clergy, by abolifhing the pedantic criterion of reading : the

counterballance to this mercy, by the vaft encreafe of capital

punifhment : 4he new and effe<ftual methods for the fpeedy reco-

very of rents T the improvements which have been made in eje(5t-

ments for the trying of titles : the introdud:ion and eftablifhment

of paper credit, by indorfments upon bills and notes, which have

fhewn the poffibility (fo long doubted) of afligning a choje in aBion:

the tranflation of all legal proceedings into the Englifh language :

the eredlion of courts of confcience for recovering fmall debts,

and (which is much the better plan) the reformation of county
courts : the great fyftem of marine jurifprudence, of which the

foundations have been laid, by clearly developing the principles
on which policies of infurance are founded, and by happily ap-

plying
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plying thofe principles to particular cafes : and, laftly, the li-

berality of fentimcnt, which (though late) has now taken pof-

fefljon of our courts of common law, and induced them to adopt

(where fadts can be clearly afcertained) the fame principles of

redrefs as have prevailed in our courts of equity, from the

time that lord Nottingham prefided there ; and this, not only
where fpecially impowered by particular ftatutcs, (as in the cafe

of bonds, mortgages, and fet-ofFs) but by extending the remedial

influence of the equitable writ of trefpafs on the cafe, accord-

ing to it's primitive inllitution by king Edward the firft, to al-

mofl: every inftance of injuftice not remedied by any other

procefs. And thefe, I think, are all the material alterations,

that have happened with refpedt to private juftice, in the courfc

of the prefent century.

Thus therefore, for the amufement and inftrudtion of the ftu-

dent, I have endeavoured to delineate fome rude outlines of a plan
for the hiftory of our laws and liberties; from their firft rife, and

gradual progrefs, among our Britifh and Saxon anceftors, till their

total eclipfe at the Norman conqueft -,
from which they have

gradually emerged, and rifen to the perfection they now enjoy,

at different periods of time. We have feen, in the courfe of our

enquiries, in this and the former volumes, that the fundamental

maxims and rules of the law, which regard the rights of per-

fons, and the rights of things, the private injuries that may be

offered to both, and the crimes which aflfedl the public, have

been and are every day improving, and are now fraught with

the accumulated wifdom of ages : that the forms of admini-

ftring juflice came to perfection under Edward the firfl ; and

have not been much varied, nor always for the better, fmce :

that our religious liberties were fully eftablifhed at the reforma-

tion ; but that the recovery of our civil and political liberties

was a work of longer time ; they not being throughly and com-

pletely regained, till after the refloration of king Charles, nor

fully and explicitly acknowleged and defined, till the aera of the

happy revolution. Of a conftitution, fo wifely contrived, fo

G g g 2 flrongly
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ftrongly raifcd, and fo highly finiihed, it is hard to fpeak with

thatpraife, which is juftly and feverely it's due :
— the thorough

and attentive contemplation of it will furnilli it's befl panegyric.
It hath been the endeavour of thefe commentaries, however the

execution may have fucceeded, to examine it's folid foundations,

to mark Dut it's extenfive plan, to explain the ufc and diftribu-

tion of it's parts, and from the harmonious concurrence of thofe

feveral parts to demonftrate the elegant proportion of the whole.

We have taken occafion to admire at every turn the noble monu-
ments of antient fimplicity, and the more curious refinements of

modern art. Nor have it's faults been concealed from view; for

faults it has, lell we fliould be tempted to think it of more than

human llrucflure : defc(fls, chiefly arifmg from the decays of time,

or the rage of unfls^ilful improvements in later ages. To fuftain, to

repair, to beautify this noble pile, is a charge intruftcd principally
to the nobility, and fuch gentlemen of the kingdom, as are dele-

gated by their country to parliament. The protedlion of the
LIBERTY OF BRITAIN is a duty which they owe to thcm-

felves, who enjoy it; to their anceftors, who tranfmitted it down;
and to their pofterity, who will claim at their hands this, the beft

birthright, and nobleft inheritance of mankind.

THE END.
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§. I. Record cf an Indi5fment and Convicton <?/Murder, at the AJJifes.

Warwickfhire, )
Ij^C'

it temembereD, that at the general fefllon of the snTion of -,«.

to wit. 3 lord the king oi oyer and terminer holden at War- ""^ '''"'"'"•

wick, in and for the faid county of Warwick, on Friday the twelfth

day of March in the fecond year of the reign of the lord George the

third, now king of Great Britain, before fir Michael Fofter, knight,
one of the juftices of the faid lord the king afTigned to hold pleas be-

fore the king himfelf, fir Edward Clive, knighr, one of the juftices
of the faid lord the king of his court of common bench, and others

their fellows, juftices of the faid lord the king, afligned by letters pa- CommiiTon of

tent of the faid lord the king, under his great feal of Great Britain,
made to them, the aforefaid juftices and others, and any two or more
of them, whereof one of them the faid fir Michael Fofter and fir Ed-
ward Clive, the faid lord the king would have to be one, to enquire
(b)* the oath of good and lawful men of the county aforefaid, by whom
the truth of the matter might be the better known, and by other ways,
methods, and means, whereby they could or might the better know,
as well within liberties as without) more fully the truth of all treafons,

mifprifions of treafons, infurre6tions, rebelhons, counterfeitings, clip-

pings, wafliings, falfe coinings, and other fallities of the monies of
Great Britain, and of other kingdoms or dominions whatfoevcr; and
of all murders, felonies, manftaughtcrs, killings, burglaries, rapes of

women, unlav*'ful metrtmgs and conventicles, unlawful uttering of

words, unlawful aflemblies, mifprifions, confederacies, falfe allega-

tions, trefpafles, riots, routs, retentions, efcapcs, contempts, falfities,

negligences, concealments, maintenances, oppreflions, champarties,

deceits.
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deceits, and all other mifdeeds, offences, and injuries whatfoever, and

alfo the acceflbries of the fame, within the county aforefaid, as well

within liberties as without, by whomfoever and howfoever done, had,

perpetrated, and committed, and by whom, to whom, when, how,
and in what manner-, and of all other articles and circumftances in the

faid letters patent of the faid lord the king fpecified, the premifes and

•>« and Mwiwr, every or any of them howfoever concerning ; and for this time to hear

and determine the faid treafons and other the premifes, according to

r.no of the peace, the law and cuftom of the realm of England *,
and alfo keepers of the

peace, and juftices of the faid lord the king, afiigned to hear and de-

termine divers felonies, trefpaffes, and other mifdemefnors committed

Grand jury. within the county aforefaid : by the oath of fir James Thompfon, ba-

ronet, Charles Roper, Henry Dawes, Peter Wilfon, Samuel Rogers,

John Dawfon, James Philips, John Mayo, Richard Savage, William

Bell, James Morris, Laurence Hall, and Charles Carter, cfquires, good
and lawful men of the county aforefaid, then and there impanelled,

fworn, and charged to enquire for the faid lord the king and for the

irtoichncnt. body of the faid county, it is prefented, tSat Peter Hunt, late of the

parifh of Lighthorne in the faid county, gentleman, not having the

fear of God before his eyes, but being moved and feduced by the in-

ftigation of the devil, on the fifth day of March in the faid fecond year
of the reign of the faid lord the king, at the parifh of Lighthorne
aforefaid, with force and arms, in and upon one Samuel Collins, in the

peace of God and of the faid lord the king then and there being, fe-

ionioufly, wilfullv, and of his malice aforethought, did make an af-

fault ; and that trie faid Peter Hunt with a certain drawn fword, made
of iron and fteel, of the value of five (hillings, which he the faid Pe-

ter Hunt in his right hand then and there had and held, him the faid

Samuel Collins in and upon the left fide of the belly of him the faid

Samuel Collins then and there felonioufly, wilfully, and of his malice

aforethought, did ftrike, thruft, (tab, and penetrate , giving unto the

faid Samuel Collins, then and there, with the fword drawn as aforefaid,

in and upon the left fide of the belly of him the faid Samuel Collins, one
mortal wound of the breadth of one inch, and the depth of nine inches ;

of which faid mortal wound he the faid Samuel Collins, at the parifh of

Lighthorne aforefaid in the faid county of Warwick, from the faid fifth

day of March in the year aforefaid until the feventh day of the fame
month in the fame year, did languifii, and languifhing did live j on which
faid feventh day of March, in the year aforefaid, the faid Samuel Col-

1ms, at the parifh of Lighthorne aforefaid in the county aforefaid, of
the faid mortal wound did die : and fo the jurors aforefaid, upon their

oath aforefaid, do fay, that the faid Peter Hunt him the faid Samuel

Collins, in manner and form aforefaid, felonioufly, wilfully, and of his

malice aforethought, did kill and murder, againft the peace of the faid

lord
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lord the now king, his crown, ?.nd dignity. WS^f^tXtupon the (hen ff of
Cafiat,

the county aforefaid is commanded, that he omit not for any liberty in
'

his bailiwick, but that he take the faid Peter Hunt, if he may be found
in his bailiwick, and him fafely keep, to anfwer to the felony and mur-
der whereof he (lands indi(fled. I22E^U|^ faid mdidtment the faid jufti-srffionof gaoi-

ces of the lord the king abovenamed, afterwards, to wit, at the deli-*'*''^''^'

very of the gaol of the faid lord the king, holden at Warwick in and
for the county aforefaid, on Friday the fixth day of Auguft, in the faid

fecond year of the reign of the faid lord the king, before the right ho-

nourable William lord Mansfield, chief juftice of the faid lord the king
afllgned to hold pleas before the king himfelf, fir Sidney Stafford Smythe,
knight, one of the barons of the faid lord the king, and others their

fellows, juftices of the faid lord the king, afligned to deliver his faid

gaol of the county aforefaid of the prifoners therein being, by their

proper hands do deliver here in court of record in form of law to be
determined. ;3ntl aftertDa»tl0, to wit, at the fame delivery of the gaol Arrai^nmejit.

of the faid lord the king of his county aforefaid, on the faid Friday the

fixth day of Augufl:, in the faid fecond year of the reign of the faid

lord the king, before the faid juftices of the lord the king laft above-
named and others their fellows aforefaid, here cometh the faid Peter

Hunt, under the cuftody of William Browne, efquire, IherifF of the

county aforefaid, (in whofe cuftody in the gaol of the county aforefaid,

for the caufe aforefaid, he had been before committed) being brought
to the bar here in his proper perfon by the faid flierifi^, to whom he is

here alfo committed : 0nO forthwith being demanded concerning the

premifes in the faid indictment above fpecified and charged upon him,
how he will acquit himfelf thereof, he faith, that he is not guilty there-

pica; not goJty.

of; and thereof for good and evil he puts himfelf upon the country : 1^0^.

0tttl John Blencowe, efquire, clerk of the aflifes for the county afore-

faid, who profecutes for the faid lord the king in this behalf, doth the

like: "^I^l^erefore let a jury thereupon here immediately come before r.^r/-.

the faid juftices of the lord the king laft abovementioned, and others

their fellows aforeJaid, of free and lawful men of the neighbourhood of
the faid parifli of Lighthorne in the county of Warwick aforefaid, by
whom the truth of the matter may be the better known, and who are not

of kin to the faid Peter Hunt, to recognize upon their oath, whether
the faid Peter Hunt be guilty of the felony and murder in the indidt-

ment aforefaid above fpecified, or not guilty : becaufe as well the faid

John Blencowe, who profecutes for the faid lord the king in this be-

half, as the faid Peter Hunt, have put themfelves upon the faid jury.
And the jurors of the faid jury by the faid fticriflf for this purpofe im-

panelled and returned, to wit, David Williams, John Smith, Thomas
Home, Charles Nokes, Richard May, Walter Duke, Matthew Lyon,
James White, William Bates> Oliver Green, Bartholomew Nafli, and

Henry
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Henry Long, being called, come

-,
who being eleded, tried, and

fworn, to fpeak the truth of and concerning the premifes, upon their

VtriiA; guilty oath fay, tfiat the faid Peter Hunt is guilty of the felony and murder
ot ifurdcr.

aforefaid, on him above charged in the form aforefaid, as by the in-

dictment aforefaid is above fuppofed againll him-, and that the faid

Peter Hunt at the time of committing the faid felony and murder, or

at any time fince to this time, had not nor hath any goods or chattels,

lands or tenements, in the faid county of Warwick, or elfewhere, to

the knowlege of the faid jurors. And upon this it is forthwith de-

manded of the faid Peter Hunt, if he hath or knoweth any thing to

fay, wherefore the faid juftices here ought not upon the premifes and

verdid aforefaid to proceed to judgment and execution againft him :

who nothing farther laith, unlefs as he before had faid. Mj^crcupoit, all

and fmgular the premifes being feen, and by the faid juftices here fully

underftood, it t0 COllflOeretl by the court here, that the faid Peter Hunt
be taken to the gaol of the faid lord the king of the iaid county of

Warwick from whence he came, and from thence to the place of exe-

cution on Monday now next enfuing, being the ninth day of this in-

flant Auguft, and there be hanged by the neck until he be dead} and
that afterwards his body be diflcdted and anatomized.

Judgment of

deadi.

and dinitftion.

§. 2. ConviSiion of Manflaughter.

Vcrdia; — not upott their oath fay, t^at the faid Peter Hunt is not guilty

^m\ty''lr,^n.''
^^ the murder aforefaid, above charged upon him ; but that the faid

jiau£tter, Petct Hunt is guilty of the felonious flaying of the aforefaid Samuel
Collins ; and that he had not nor hath any goods or chattels, lands or

tenements, at the time of the felony and manflaughter aforefaid, or

ever afterwards to this time, to the knowlege of the faid jurors. And
immediately it is demanded of the faid Peter Hunt, if he hath or know-
eth any thing to fay, wherefore the faid juftices here ought not upon
the premifes and verdicft aforefaid to proceed tojudgment and execution

Clergy prayed, againft him : VDJbo faitb that he is a clerk, and prayeth the benefit of

Judgment
to be

clergy to be allowed him in this behalf. ^SfrPUpotl, all and Angular

hindf alVde! the pFcmifes being feen, and by the faid juftices here fully underftood,
livcrej. it 10 COnCtiertti by the court here, that the faid Peter Hunt be burned

in his left hand, and delivered. And immediately he is burned in his

left hand, and is delivered, according to the form of the ftatute.

§. 3. Eniry
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§. 3. Entry of a Trial inftanter in the Court of Kin^s Bench ^ upon a col.

lateral IJfue -,
and Rule of Court for Execution thereon.

Michaelmas term, in the fixth year of the reign of king George
the third.

Kent: The King -% '^j^e prtfonrr at the bar being brought into

againft > this court in cuftody ofthe flieriffof the county /?i»^Mi nrpu-..

Thomas Rogers.
^ of Suflex, by virtue of his majefty's writ of

habeas corpus, \X\$ OtOCttt) that the faid writ and the return thereto be filed.

0Ull it appearing by a certain record of attainder, which hath been re- Record of atu.n-

moved into this court by his majefty's writ of certiorari, that the pri-
'^'^''"''i

foner at the bar (lands attainted, by the name of Thomas Rogers, of fe- for fei.n) and

lony for a robbery on the highway, and the faid prifoner at the bar""''^'''--

having heard the record of the faid attainder now read to him, is nowPHioner a/kcd

afked by the court here, what he hath to fay for himfelf, why the^^\'^^^'j,'j^J^^;;^^J;Y

court here fhould not proceed to award execution againft him upon theiiom

faid attainder, ^e for plea faith, that he is not the fame Thomas Rogers pi,^, nnf the

in the faid record of attainder named, and againft whom judgment was*^"'*^ *""'*'"•

pronounced T and this he is ready to verify and prove, i^c. 'Co which Repiicatiop,

faid plea the honourable Charles Yorke, efquire, attorney general of our

prefent fovcreign lord the king, who for our faid lord the king in this

behalf profecuteth, being now prcfent here in court, and having heard

what the faid prifoner at the bar hath now alleged, for our faid lord the

king by way of reply faith, that the faid prifoner now here at the bar is averring that ht

the fame Thomas Rogers in the faid record of attainder named, and"'

againft whom judgment was pronounced as aforcfaid : and this he iffuc joined.

prayeth may be enquired into by the country ; and thjc faid prifoner at

the bar doth the like : 'CJlttcforc let a jury in this behalf immediately r.r.ir, iv^irid

come here into court, by whom the truth of the matter will be the bet-"'/<"'"''^« -

ter known, and who have no affinity to the faid prifoner, to try upon
their oath, whether the faid prifoner at the bar be the fame Thomas

Rogers in the faid record of attainder named, and againft whom judg-
ment was fo pronounced as aforefaid, or not : becaufe as well the faid

Charles Yorke, efquire, attorney general of our faid lord the king, who
for our faid lord the king in this behalf profecutcs, as the faid prifoner
at the bar, have put themfelves in this behalf upon the faid jury. 3Mi» juryr»»orn.

immediately thereupon the faid jury come here into court j and being
eledled, tried, and fworn to fpeak the truth touching and concerning
the premifes aforefaid, and having heard the faid record read to them,
do fay upon their oath, that the faid prifoner at the bar is the iamc Th.o- v«r-ii^; thatu

mas Rogers in the faid record of attainder named, and againft whom
' '*'* '*'"*'
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judgment was lb pronounced as aforefaid, in manner and form as the

Taid attorney general hath by his laid replication to the laid plea of the

faid prifoner now here at the bar alleged. !i[\\\i Ijcrcupoil the faid attor-

ney <^eneral on behalf of our faid lord the king now prayeth, that the

court here would proceed to award execution againd him the faid Tho-
-mas Rogers upon the faid attainder. GJHI^creupou, all and fingular the

prc-mife-s being now feen and fully underlfood by the court here, it 10

OitJCrctJ by the court here, that execution be done upon the faid pri-
foner at the bar for the faid felony in purfuance of the faid judgment,
according to due form of law : 3ntl it is laftly ordered, that he the laid

Thomas Rogers, the prifoner at the bar, be now committed to the cuf-

tody of the (heriff of the county of Kent (now alio prefent here in

court) for the purpofe aforefaid; and that the faid fherifF of Kent do
execution upon the faid defendant the prifoner at the bar for the faid

feloay, \i\ purfuance of the faid judgment, according to due form of

law.

On the motion of Mr, Attorney General.

By the Court.

§.4. JFarrant of Execution on Judgment of Death ^ at the general Gaol-

delrjery in London and Middlefex.

London
-j
To the fheriffs of the city of London

•,
and to the flieriff

and > of the county of Middlefex : and to the keeper of his

Middlefex. J
majefty's gaol of Newgate.

©Ilficrcafi at the fefllon of gaol delivery of Newgate, for the city of

London and county of Middlefex, holden at Jullice Hall in the Old

Bailey, on the nineteenth day of 0<5lober laft, Patrick Mahony, Roger
[ones, Charles King, and Mary Smith, received fentence of death for

the rcfpedive offences in their feveral indidments mentioned ; fltx\c it

10 ijierebp O^tlCreD, that execution of the faid fentence be made and done

upon them the faid Patrick Mahony and Roger Jones, on Wednefday
the ninth day of this inftant month of November at the ufual place of

execution. 0ntl it is his majefty's command, that execution of the faid

fentence upon them the faid Charles King and Mary Smith be refpited,
until his majefty's pleafure touching them be farther known.

(iDttcn under my hand and feal this fourth day of

November, one thoufand feven hundred and fixty

eight.

James Eyre, Recorder. L. S.
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§. 5. JVrit of Execution upon a judgment of Murder, before tbeVJiuQ
in Parliament.

CD C £) Itl (25 (E; the fecond by the gr-ace of God of Great Britain,

France, and Ireland, king, defender ot the faith, and fo forth
-,

to the

llieriffs of London and IherifT of Middlefcx, greeting. v-JSJicrta^ Law-
rence earl Ferrers, vifcount Tamvvorth, hath been indiftcd of felony and

murder by him done and committed, which faid indiflment hath been

certified .before us in our prefent parliament •,
and the faid Lawrence earl

Ferrers, vifcount Tamworth, hath been thereupon arraigned, and upon
fuch arraignment hath pleaded not guilty •,

and the faid Lawrence earl

Ferrers, vifcount Tamworth, hath before us in our faid parliament been

tried, and in due form of law convided thereof ^ and whereas judg-
ment hath been given in our faid parliament, that the faid Lawrence earl

Ferrers, vifcount Tamworth, fliall be hanged by the neck till he is dead,

and that his body be dilTedled and anatomized, the execution of which

judgment yet rcmaineth to be done : IMt require, and by chefe prcfents

itriftly command you, that upon Monday the fifth day of May inllanr,

between the hours of nine in the morning and one in the atternoon of

the fame day, him the faid Lawrence earl Ferrers, vifcount Tamworth,
without the gate of our tower of London (to you then and there to be

delivered, as by another writ to the lieutenant of our tower of London
or to his deputy diredled, we have commanded) inte your cqfbody you
then -and there receive : and him in your cuftody fo being, you forthwith

convey to the accuftomed place of execution at lyburn : and that you
do caufe execution to be done upon the faid Lawrence earl Ferrers, vif-

count Tamworth, in your cuftody fo being, in all thin_,s according to

the faid judgment. And this you are by no means to omit, at your peril.

?IUlIIittief0 ourfelf at Weftminfter the fecond day of May, in the thirty

third year of our rei§n.
Yorke and Yorke.

THE END.
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- - - .

J'atisfaciendum. III. 414. xxvi.

- - - - - covenant. HI, 155.
- - -in tvithernam. III. 129. 148, 413.

ducy, artion for. III. 163.
- - -

pro fine. III. 398.

.peace. IV. 142.
- - -

utlagatum. III. 284 xvii. IV. 315.
- - - - - pound. III. 146. Capiatur, judgment quod. III. 398. xii.

- - . . _
prifon. IV« 130. Ctipita, diitribution per. II. 517.

Brchon law in Ireland. 1. 100. ' "
.
'» f"ccelfion

/><rr.
II. 218.

Km-ia tijiata. II. 307. Capital punifhment. IV. 9. 18. 237. 370.

Bribery in eiedioas. I. I 78. 406.434.
- - - - -

magil^rate*. IV. 139. Capitty tenants/;;. II. 60.

Bridges. I, 357. IV. 417. Captives. II. 402.
- - -

-, annoy nnces in. IV. 167. Captures at fea II. 401.
Britifh conltitutii^n. I. 50. Caput lupinum. IV. 315.

iflands. 1. \o\.
Carnal knowlege of infants. IV. 212.

Britons, antient, their laws, I. 6j. IV. 401. Carrier, adion againll. III. 164.
Brirton. I. 72. 111. 407. IV. 420. Cart-botc. 11. 35.

Brothels, frequenting. I\ . 64. ^x'izy adion o«. III. 51. \zz. IV. 435.
Vol. IV. Iii Cafe
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Cafe refcrvcd at nifi prius. III. 378.
- - - ftated out of chancery. III. 453.

Caftigatory for fcolds. IV. 169.
Caftration. IV. 206.

Ca/u confimliy writ in. III. 5
1 .

- - -
frovifo, writ of entry in. HI. 1S3.

Cafual cjeftor. III. 202. vii.

Cattle, malicious killing or maiming. IV.

243. 4-

, owner anfwcrablc for. HI. 1 53.21 1.

IV. 197.
Caveat. III. 98. 246.

Caufa matrimonii fraeioctrti,
writ of entry.

m. 183.
Caufe, challenge for. IV. 346.
Caufes of demurrer. III. 315. xxiv.

Centenarius. I. 1 15.
Centumviri. III. 315.

Cepi corpus. III. 288. xv. xviii. xix.

Certificate for cofts. III. 214.
----- into chancery. III. 453.
- - - - - of bankrupt. 11. 482.
- . - . > .

poor. I. 364.
, trial by. III. 333.

Certiorari facias. IV. 259. 262, 269. 315.

Cejfavit, writ of. HI, 232.

Cejffro tanoram. II. 473. 483.
Ceffion XDf a benefice. I. 392.

Cejiuy que trujf. II. 52^.
----- vie. U. 123.-----

u/e.-
II. 328.

Chains, hanging in. IV. 202.

Challenge of jury. III. 359. IV. 346.
to fight. IV. 149.

Champerty. IV. 134.

Champions in trial by battel. III. 339. iv.

Chance. IV. 26.

Chancellor, his name and office. III. 47.

, killing him. IV. 84.

, lord. m. 46.
-->_-. of a dioccfe. I. 382.

--the duchy of Lancaftcr. III.

78.
_ - _ cxchciquer. HI. 44.
» _--_ univcrfity, his court. III.

83.

Chance-medley. FV. 184.

Chancery, court of. UI. 46. IV. 429.

Chapters. I. 382.

Charge to grand jury. IV. joo.
Charitable ufes. II. 173. 376.
. - - - . -

., commiffion of. HI. 4l€.
Charities, cognizance of. HI. 427.

, informations for. III. 427.
Qurt«r. II. 195.

EX.
Charter of the kirrg. H. 346.

Charter-governments in America. I. 108,

Charter-land. H. 90.
Chafe. II. 58.416. rV. 408.
- -

-, beafts of. H. 38. 415.

Chaftity, homicide in dcfiencc of. FV. 181,

Chattels. II. 385.

perfonal. II. 387.
real. H. 386.

Chaud -medley. IV. 184.
wheat, aftion againft. III. 164.

Cheating. IV. 157.
- - - - - at play. IV. 171.

Cheller, county palatine of. I. 1 16.
- - -

-, courts of. in. 78.
Chevifance. II. 474..

Chichcle, archbifhop, vindicated. FV. 1 1 3;
Chief baron of the exchequer. HI. 44.
- - -

juftices. III. 40, 41.
- - -

jufticiary of England. IH. 38. IV,

409.
- - - rtnts. H. 42.
- -

-, tenants in. II. 60.

Children, their duties. I. 453.

Chirograph. II. 296.
- of a fine. H. xr.

Chivalry, court of. HI. 68. IV. 264.

,it'sjurifdi£tion.III.lOj.
IV. 264.

- - -
-, guardian in. I. 462.

- - -
-, tenure in. II. 62.

Cbo/e im^ioxv. II. 397.
- -

, how affigned. LL 442. IV.

434-

poffeffion. II. 389.

Chriftian, courts. III. 64.

Chriftianity, offences againft. IV. 44.
-

part of the lavr of England.

Church, marruigc in. I. 439.
- - -

-, offences againft. IV. 50.

-, or churchyard, affrays itr.rV. 145.
rate. I. 395. lU. 92.

- - -
-, repairs of. IH. 92.

Churchwardens. I. 394.

Cinque porta, courts of. lU. 79.
Circuits. HI. 58. IV. 415. 417.
Circumftantial eridence. lU. 371.
Citation. III. 100.

Citizens in parliament, their ele^ors. 1. 173.

City. I. 114.
Civil corporations. I. 470.
- > - death. II. 121.
- - -

injuries. HI. 2.

- - - law. 1. 14.19.79.81.83.TV. 4i4-4»5'
CiviL
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Civil law, it's ftudy forbidden. I. 19.
- - -

liberty. I. 6. 125. 251.
.- -lilt. I 330. IV. 433.
- - - (late. I. 396.

lubjeftion. IV. 38.

Clarendon, conilitutions of. IV. 415.
Claufum fregit. III. 209,

Clearing contempts in chancery. III. 445.
Clementina conititutions. I. 82.

Clergy. I. 376.
- - -- averfc to the common law. I. 19,20.
- - -

-, benefit of. IV. 358. 406. 422. 434.
-, plea of. IV. 327.

- - -
-, prayer of. IV^. iv.

Clergymen, beating them. IV. 217.
Clerical habit and tonfure. IV. 360.
CUrico admittendo, writ de. III. 413.
Clerk in oflice. I. 17.
- - - - orders. I. 38S.
- - - of the market, his court. IV. 272,
Clients, III. 28.

Clipping the coin. IV. 90.
Cloaths, malicious deitroying of. IV. 244.
Clofc, breach of. HI. 209.
- - - rolls. II. 346.
- - - writs. II. 346.
Coalmines, fetting fire to. IV. 244.
Coat-armour. U, 306. III. 105.
Code of Jultinian. I. 81.
- - - - TheodofiuJ. I. 81.

Codicil. II. 500.
Cognati. II. 234.

Cognizance, claim of. III. 300. IV. 275.'----. de droity come ceo, i5fc, hne J'ur.

11.352.
.----.-.-, //7/r///fflr, fine y«r. 11.353.------ in replevin. III. 149.
- of pleas. 11. 37.
-

wrongs. III. 86.

Cognizec of a fine. 11. 351........
recognizance. II. 341.

Cognizor of a fine. II. 350.
- - recognizance. II. 341.
Cognovit aBionem. 111. 304. 397.
Coin, falfifying, ISc. IV. 84.88.90.98.120.
- - - felonies and mifdcmefnors relating to.

IV. 98.
- - - trcafons relating to. IV. 84. 88. 90.
Coinage, inltrumcnts of, trcafon relative to.

IV. 90.

, right of. I. 277.
Coke, fir Edward. I. 72, 7|.
Collateral confanguinity. II. 204.

dcfcent. II. 220.

iffue. IV. 389. V.

CoUtteril warranty. II. 301.
Collatio bonorum. II. J17.
Collation to a benefice. I. 391.
Callative advowfons. II. 22.

Collefting the goods of the dcccafcd. 11.

510.

Colleges. I. 471.
- - -

-, their vifitor. I. 482.
Collegia in the civil law. 1. 469.
Ctlligendum bona defunili, letters ad, II. 5c 5.

Colonies. I. 106. II. 7.
Colour in pleading. III. 309.
Combinations. IV. 159.
Comiujlio demorum. IV. 366.
Commenda. I. 393. IV. 107.
Commerce, king the arbiter of. I. 273.
Commilhon of bankrupt. II. 480.------

lunacy. 1. 305.
- the peace. I. 351.

to examine witneiles. III. 438.
449.

- take anfweri) in equity. lU.

447-
Commitment of bankrupt. II. 481.

perfons accufed. 1\'. 293.
Committee of council. I. 231.

parliament. I. 182.
--..... lunatic. I. 305.
Common appendant. 11. 33.-----

appurtenant. II. 33.
bail. 111. 287.

----- harretor. IV. 133.
becaufe of vicinage. II. 33.

bench, court of. 111. 37.

, jullices of, killing them.
IV. 84.

-----, difturbancc of. 111. 237.
-----, eftute in. II. 191. 390.

farrier, ^c, adtion againil, IJI,

164.
----- form, proof of will in. 11. 508.

in grofs. II. 34.
informer. 111. 160.

juO. HI- 358.
law. I. 63. 07. IV. 404, 4r;.

.--_._
-, corporation by. I. 472.
, do'.NvJr hy. II. i^;.

, gUiirdian by. I. 4(11.
----- iiuiance. J\ . 167.
----- of ellovcrs. U. 35.

pallurc. U, 32.
-

pifcary. II, 34
turbary. H. 34.

p!ca>. III. 40.

, cv^urt of. HI. 37.
1 i i 2

C'-'ini^'-''^;
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Common picas, court of, fixed at Weftmin-

fter. I. 22, 23. IV. 417.
----- prayer book, reviling of. IV. 50.----- recovery. III. 182. 193. IV. 422.
> - - - .

right of. II. 32.
-----

/tins nombre. III. 239.
fcold. rV. 169.

r - - - - feal. I. 475.
-----, furcharge of III. 237.
-----, tenant in, of lands. II. 191. vi.

_.....--.,_. chattels perfonal.
II. 399.

_ _ - - - vouchee II. 359. xviii, xix.

ways. II. 35.----- without Itint. II. 34.

Commonalty. I. 403.
Commons, houfe of. I. 158.
Commonwealth, offences againft. IV. 127.

Commorancy. IV. 270.
Communem legem, writ of entry ad. III. 183.
Communion of goods. II. 3.

Commutation of penance. IV. 105, 217.

273.

Compact. I. 45.

Compaffing the death of the king, i^c. IV.

76.

Compenjatio. III. 305.

Competent witnefTes. III. 370.

Compofition real for tithes. II. 28.

_----- with creditors. II. 484.

Compound larciny. IV. 240.

Compounding felony. IV. 135.
_ . . - - -- other profecutions. IV. 135.

CompiilAon. IV. 27.

Compurgators. III. 342, 343. IV. 361.407.
Concealment from the crown. IV. 429.

of baftard's death. IV. 198.

352-

ConceJJit, fine fur. II. 353.
Conclufion of deeds, II. 304. i. iii xii.

..-.-.
pleas. III. 303.

Concord in a fine. II. 350. xiv.

Condition. II. 293. viii.

_-.-., breach of II. 281.

-----, eftate on. II. 152.
in deed. II. 155.

- - law. II. 154, 155.
of a bond. II. 340. xiii. III.

XX.

Conditional fees. II. 110.

pardo*. IV. 394.
Confefs and avoid. III. 309.
Confeffion of aftion. III. 30J. 397.
Confcfllon of indidment. IV. 324.

C.fiffJJ'o, bill taken pro. 111. 444, 445.

E X.

Confinement to the reahn. I. 265.
Confu-mation of bifliops. I. 378. 380. IV.

115.
- - lands. II. 325.

Confifcation. I. 299. FV. 370.
ConAifion, property by. II. 40J.

Congt d* ejlirt. I. 379. 382. IV. 414.

Conjugal rights, reftitution of III. 94.

, fubtr*Aion of. III. 94.

Conjuration. IV. 60. 429.
Conqueft, Norman. I. 199. IV. 407, 408.
- - - - - or acquifition. II. 48. 242.

viftory. I. 103. 107.

Confanguineus frater. II. 232.

Confanguinity. I. 434. II. 202.

---*-.-, table of II. 203.

Confcience, courts of. III. 81. IV. 434.
Confecration of bifhops. I. 380. IV. 115.

Confequential damages, aftion for. III. 153.
Confcrvators of the peace. I, 350. IV. 406.

424.
- truce and fafe-condufts. IV.

69.
Confideration of contrails. II. 443,
- _. ._-.. deeds. II. 296. ii. iv.

Cenfideratum eji per curiam. III. 396.

Confilium, or imparlance. IV. 349.

Cenfimili cafu, writ of entry in, lU. 183.

Confiftory court. III. 64.

Confort, queen. I. 219.

Confpiracy. IV. 136.

, aftion of. IH. 1 26.

Conrtable. I. 355. IV. 289.
, high. I. 115.

, lord high. I. 355. IV. 265.
- -

-, his court. III. 68.

IV. 264.
Conflruftion of deeds and wills. II. 379.

ftatiites. I. 87.
Conftruftive treafon. IV. 75. 85.

Confuetudinibus et Jervttiisy writ de. 111.232.

Confutation, writ of. III. 114.

Confummate, tenant by curtefy. II. 128.

Contempt igainll the king. IV. 121.

----- in courts of equity. III. 443.
law. IV. 280.

Contentious jurifdidlion. III. 66.

Conteftatio litis. III. 297.

Contingent legacy. II. 513.
------ remainder. II. 1 69.
------

, truftees to fupport.
II. 171. V.

ufes. II. 334.
Continual claim. 11. 316. III. 175.
Continuances. 111. 316.iv.xi.xxii.xxiv.xxv.

Conti-
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Contiituandt '\ti trefpafs. III. 21s.

Contrafl. II. 442.
- - -

-, aftion on. III. ^ 1 7.
- - -

-, exprcfs. III. 153.
- - -

-, implied. III. 158.
- - - - of marriage. I. 439.
---

, fuit for. III. 93.
-

-, original, between king and peo-

ple. I. 233.
- - - -

fimple. n. 46c.
- - - -

fpecial. II. 465.
Centraau, aftion ex. III. 117.
Convention of eftatcs. I. 151, 152.-._-.-

parliaments. I. 152.
Conventional eftates for life. II. izo.

Convcrfion. III. 152.

Conveyances. II. 9. 293. 309. IV. 423.
Conviftion. IV. 355.----- fummary. IV. 277.
Convocation. I. 279.

-
-> court of bilhops in. III. 67.

Coparceners, II. 187.

Copper coin, counterfeiting. IV. lOO.

Copy of indictment. IV. 345.
- - - - record of indiftment. III. 1 26.

Copyhold. 11.95. H7* IV. 432.
• _ _ _ - for life. II. 97.
----- not liable to elegit. III. 419.

of frank tenure. II. 100. 149.
----- - inheritance. II. 97.

Copyrights. II. 407.
Corn rents. U. 322.

Cornage, tenure by. II. 74.

Corody. I. 283. II. 40.
Coronation oath, antient. I. 236.
--.__- —

, modern. I. ^35.
Coronatore eligemio, writ de. I. 347.
----- exonerando, writ de. I. 348.
Coroner. I. 346. IV. 289. 406.
- - -

-, his court. IV. 271.

Corporate counties. I. 119.
----- name. I. 474.

Corporation. I. 467. II. 430.
. . aft. IV. 57. 432.
- . - _ - -, courts of. III. 80.

-
, it's diffolution. I. 484.

----- ._. duties. I. 479.
-_ incidents and powers. I.

477-
lands, ifdiirolved.II.256>

--
privileges and difabilities.

I. 476.

Corporeal hereditaments. II. 17.

Corpfe, dealing of. II. 429. IV. 236.

Corfus jurii (anmiti. I. 82.

Corpus juris dvilis. I. 8 1 .

Correction, houfc of. IV. 370.------ of apprentices. I. 428.
children. 1.452,453. IV. 1 8?,

------- fcholars, I. 453. IV. 182.

fervants. I. 428. IV. 18a.
._---_- wife. I. 444.

Corruption of blood. II. 251. IV. 3 Si.406.
43'- 433-

Corfeprcfent. II. 425.
Corfned, trial by. IV. 339. 407,
Cofinage, writ of III. 1 86.

Cofts. II. 430. III. 399. xii. xxvi,
- - - in equity. III. 451.
- - -, no more than damages. III. 400,
- - - on not going to trial. III. 357.
Cottages. IV. 168.

Covenant. III. 155.
- - — - in a deed. II. 304. viii. x.

real. III. 156.
to ftand feifed to ufes. II. 338.

-----, writ of. II. 350. xiv. III. 156.
Covert-baron. I. 442.
Coverture, I. 442.
Councils of the king. I. 227.
Counfel. UI. 26.

-, a£Uon againft. III. 164.
- - - - for prifoners. IV. 349.
- - -

-, king's. III. 27.- -
-, when filenced. III. 29.

Count. I. 116. 39S.
- - - in declaration. III. 293. 295.

Counterfeiting the king's coin. IV. 84. 88.
'

feals. IV. 83. 89.

Counterpart. II. 296.
Country, trial by the. III. 349. IV. 342.

County. I. 116. IV, 404.
- - - - court. I. 377. III. 35. IV. 404.

407. 409. 413. 415. 417.434.
- - of Middlefei. UI. 82.

- - - -
palatine. I. 116. IV. 424.

Court. I. 267. III. 23. IV. 255. 407.
- - - baron- II. 91. III. 33. IV. 404.
- - - chriftian. III. 64.
- - - hand. III. 323.
- - - lect. IV, 270. 404. 417,
- - - martial. I. 414.
- -

-, power to ereCt. I. 267. III. 24,

Courts, profits of. I. 289.
Craven. III. 340. IV. 342.
Credible witncfs. III. 37Q.
Crimes. IV. i, 2, 5.

Criminal convcrfation. III. 139.
. law. IV. 2.

Crofs bill. m. 448.
Crofs



I N D
Crois caiifos. III. 451.
- - - remainder. II. 381.
- -

-, fign of, in deeds, II. 305.

Crown, defcent of the. I. 191. IV. 406.
- - - - office. IV. 262. 304.
- - - -

pleas of the. IV^ 2.

Cuckinc; ftool. IV. 169.
Cut ante invortlum, writ of. III. i8j.
Ciii in titn, Avrit of. 111. 183.
CuL frit. IV. 353.
Curate. 1. 393.
- - -

-, hi.s falary. HI. 90.
Curator of infants, &c. I. 460.
Curat'ircs viarum. I. 358.
Curfeu. IV. 41 z. 41 3.

Cprialitm. II. i 26.

Curfing. IV. 59.

Curtel'y, tenant b\ , II. 126.

Cullody of idiots and lunatics, I. 303. III.

427.

tempcralties. I. 282. IV. 414.
Cuiloin. II. 263. 422.

aliurances by. II. 365.
.... dower by. II. i 32.
- - -

-, general.' I. 6^. 73.
- - -

-, heriot. II. 422.
- - - - of London, how tried. Ill, 334.
,

- -
-, particular. I. 74.

-
, how allowed. I. 78.

-------- -, when legal. I. 76.

Cuitomary freehold. II. lOO. 149.
tenant, II, 147,

Cuftoms on merchandize, I, 313.

Cujlos rptulorum. I, 349. IV. 269.

Cutpurfci. IV. 241.

D,

Damage to things perfonal. III. 152.

Diimagc-feafant. Ill, 6.

Damages, II. 438.

Dane-hige. I. 65. IV. 405,
Darrein prejentment, affifc of. III. 245,
Date of a deed. U, 304. i. iii, xii. xiii.

Day in bank. HI. 277,
- - - - court. III. 316.
- - of grace. III. 278.
De heic efe. HI, 383.
De la plus belle t doner. II. 132.
DcacoH, I. 388.
Dead man's part. 11. 518.

Deadly feud. IV. 243.

Deaf, dumb, and blind. I. 304. II. 497.
Dean ajid chapter. I. 382.

E X.

Dean, rural. I. 383.

Deanry, rural, 1. i 1 1 ,

Death, appeal of, IV. 310.
- -

-, civil. I. 133.
- -

-, judgment of. IV, iv,

Delet et detinet, attipn in. III. 155.
Debt. 11. 464. 111. 153.
- -

-, adion of. III. 154. xiii,

,-....-_jOn amercement. III. 159.--.
by-law. III. 159.__--- judgment. III. 158,

159. 421.
---- penal llatutes. III.159.

- -
-, information of. Ill, 261.

- -
-, public, I, 325. IV. 434.

Debtee executor. 111. 18,

Debtor, refufing to difcover his cffcds, IV.

Debts, priority of, II. 511,
Deceit, adion of. III. 165.

on the cafe, in nature of.

Ill, 166.

Decennary, I. 114. IV, 249.

Deception of the king in his grants. I. 246.
Decifive oath. III, 342,
Declaration. III. 293. vii. x, ixi.

Declaratory part of a law, I. 54.
ftatute. I. 86.

Declinatory plea. IV. 327. 359.
Decree in equity. III. 451.
Decretals. 1. 82.

Decretum Gratiani. I. 82.

Deditnus fotejiatem, 11, 351. III. 447,
Deed. 11. 295.

Deed-poll. II. 296.
Deeds, ftealing of. IV. 254.

Dcerftealing. IV. 235.
in difguife. IV. 144.

Default, judgment by. 111. 296. 395.
Dcfeazance, deed of. II. 327. 342.

Defe^um, challenge propter. III. 362, IV.

Defence. II. xviii. 111. 296. iii. v. x. xxii.

Defendant, III. 25.
Defenfive allegation. III. 100.

Deforcement. 111. 172,
Deforciant, II 350. xv. xvi. III. 174.
Definitive fcntence. 111. loi.

Degradation of peers, I. 403.

Degrees, conferred by the archbifhop. 1,381.
- - - - in write of entry. Ill, 181.
- _ - . of confanguinity. II. 206.
- - - ---> how reckoned.

11. 206, 207. 224.
- - - - of guilt. IV. 34,

Dehors,
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Dehors, matter. III. 387. IV. 383.

Delay of the law. III. 423.

Delegates, court of. III. 66. 69.
...-....., in academical caufes.

m. 85.

Dtliilum, challenge propter. Vl. 363. IV.

346.

Delivery of a deed. II. 306. iii. xii. xiii.

Demand of lands. II. iviii.

Demandant and tenant. U. rriii.

Demcfne lands. II. 90.
Demefnes of the crown. I. 286.

Demi-mark, tender of. III. v.

Demife of the crown. I. i88. 249.
Demi-vills. I. 114.

Democracy. I. 49.
Demurrer. lU. 314. xxiii.

- . _ _ _ book. III. 317.
- - - - - in equity. III. 446.- - - - to evidence. HI. 373.
- indictment. IV. 327.
Denial of rent. III. 1 70.
Denizen. I. 374. II. 249.
Deodand. I. 300.

Departure in pleading. HI. 310.

DepepuJatio agrirum. IV. 366.

Depofitions. III. 383.- . _ - . in chancery. HI. 449.
______ _ ccclefiafticalcourts. m.ioo.

Deprivation. I. 393.
Derellft lands. U. 261.

Dereliftion of property. 11. 9.
Derivative conveyances. II. 324.

Defcefnler,\r6.t0i ftrmedoH in. III. 192.
Dcfcent of lands. II. 201. IV. 406. 414^

the crowTi. I. 193. IV. 406.
._ -___ _

,, collatcrah I. 194^
, lineal. I. 193.

- - -
-, rules of. II. 208.

- - -
-, tabic of. II. 240.

Defertion. IV. 101.

Detainer, forcible. III. 179. IV. 147..
-

, unlawful. III. 150.
Determinable" freehold. II. 121.

Determination of will. II. 146.
Detinue, adtion of. III. 151.
Devaftation. II. 508.
Dcvifc. II. 373. IV, 423.
Devifee, liable to debts of devifor.II.278.
Die, eat fine. III. 316. 399.
Diet, excefs in. IV. 171.
Diets. I. 147.

Digcfts. I. 81.

Dignity of the king. I. 241.
Dignides.^ XL 37.

E X.

Dilapidations. III. 91.

Dilatory pleas. III. 304.

Diminifhing the coin. IV. 90.
Diminution of record. IV. 383,
Diocefe. I. no.
Dircft prerogatives. I. 239.

Diredory part of a law. !• 55.
Difabilities. IV. 370.

Difability, plea to. III. 301.

Difabling a man's limbs or members. TV.

205, 6, 7.
- - - - - llatutcs of leafes. 11.320,1V. 42 J.

Difclaimer of tenure. II. 275.
Difcontinuance of a6lion. III. 296._______ eftate. HI. 171.

Difcovcry by bankrupt. II. 483.
- - - - - of accomplices. IV. 325.
- - - - - on oath. III. 382. 437.

Disfiguring. IV. 207.

Difguifc IV. 144.

Dilmembring, puniftiment by. IV. 370.
Difmiflion of bill in equity. III. 451.

Diforderly houfcs. IV. 168.

perfons. IV. 170.

Difparagement. II. 70.

Difpenfation from the king. II. 70.
- - ...-.__.

poj>e. IV. 114.

Difpcnfmg power of the king. I. 142.185^
342. IV. 420. 433.

Difpoifeflion. III. 167.198.
Diflcftion of murderers. IV. 202. 370. ir.

DifTeifin. II. 195. 169.
- - - - at the party's ele^on. III. 170,

171.
- - -

-, warranty commencing by. II. 302.
- - -

-, writ of entry y«r. III. 183.

Diffenters, pffoteftant. IV. 53.
Diflblution of parliament. I. 187.
Diftrefs. III. 6, 7.
- - - - exceffive. III. 12.

- - - -
illegal, for crown debts. IV. 416.

- - - - infinite. III. 231. 280. IV. 313.
- - -

., faleof. m. 14.
- - - -, fecond. III. 12.

Diftribution of inteftatc's cffeds. H. 51J,
IV. 401. 417. 432.

Dijiring^s in chancery. III. 445.
______ detinue. III. 413.
- _ - - -

juratores. III. 354.
. _ _ . _ to compel appearance. III. s8o.

xiv.

Difturbance. III. 236.
. . . _ > - of common. III. 237.
. . . - _ . - franchifes. III. 236.
a . . . . - -

patronage. III. 242.
Difturbance
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Dirturbancc of tenure. Ill, 242. Duplex querela. III. 247.
- - ways. III. 241. Duflicatic. HI. 310.

Diilurber. II. 278. Duplicity in pleading. III. 30S. 311.

Diverfuy of pcrlon, pica of. IV. 389. Durante ah/cntia, adminillrati:-n. II. 503.
Dividend of bankrupts effetb. II. 487. - . . - /^/wr^tft-/*;/^, ad1niniftration.II.503.
Divine law. I. 42. Durefs. II. 292.
- - - -

right of kings. I. 191. IV. 429. :. - - - of imprifonmcnt. I. 131 . 136.
- tithes. II. 25.

- . - -
ptr tr.tnas. 1. 131. IV. 30.

- - - - fervicc, tenure by. II. 102. Durham, county palatine ot^ 1. 116.

Divorce. I. 440. III. 94.
. _ .

., courts of. 111. ]%.

Do, ut des. 11.444. Duties of perlbns. I. 123.
- -

-facias. II. 445. the king. I. 233.
Docket of judgment. II. 511. Dwelling-houfc. IV. 224.
Doftrines illegal, alferting or publiihing.

I. 160. 208. 217. IV. 91. 116. 123.

Dog, carrying. iV. 123. E.

Dogs, l^c, owner anfwerable for. III. 153.
Domebook of Alfred. I. 64. IV. 404. Ealdormen. I. 598.

Domefday-book. II. 49. 99. III. 331. Ear, lofs of. IV. 146. 160. 206, 207. 245,
Dominion. II. i. 246. 370.
Domitae naturae, animals. II. 390. Earl. I. 116. 398.
Donatio mortis caufa. II. 514. Earl mar/hall, his court. III. 68. IV. 264.
Donative advowfons. II. 23. Earntii. II. 447.
Done, grant, et render, fine Jur. 11. 353. Eat Jine dit. HI. 316. 399.
Donis, ftatute y^-. II. 112. Eaves-drcppers. IV. 169.
Double fine. II. 353. Ecclcfiaftical corporations. I. 470.
- - - -

pica. III. 308.
_ . . _ . ^ courts. HI. 61.

- - - - voucher. II. xvii. -
, their cognizance. III.

Dowager, princefs. IV. 81. 87. IV. 418.
, queen. I. 224. IV. 81. -

, when feparated from

Dower. H. 129. IV. 417. the civil. III. 62. IV. 408. 414,
- - - - ad oflium ecclejiae. II. 132. Education of children. I. 450.
- - - -

affignmcnt of. II. 135. Edgar, king, his laws. I. 66. IV. 405.
- - - - bar of. II. 136. Edv/ard the conftfTor, his laws. I. 66. IV.
- - - - by common law. II. 132. 405.413.
. _ _ cuftom. 11. 132. Egyptians. IV. 165.
- - - - de la plus belle. II. 132. Ejeciione frmae, writ of. lU. 199.
- - - - ex ajjenfu patris. II. 133. Ejecftmcnt, adion of. HI. 199. vii. IV. 434.
- - -

-, unde nihil habet, writ of. HI. 1^3. Election of biihops. I. 37. IV. 115.414.
- - -

-, writ of right of. HI. 183. 194. niagillratei'.1.340. IV.406.420.

Draught for money. II. 467. -...._ members of parliament. I. 170.

Drawbacks. 1. 315. 176.

Drawing to the gallows. IV. 92. 370. _-_.._ Scots peCrs. I. 168. IV. 116.

Droit droit. II. 199. Eledivc monarchy. I. 192. IV. 406.

Druids, their cultoms. I. 63. IV. 401. Elccmofynary corporatic-ns. I. 471.
Drunkennefs. IV. 25. 64. Elegit, eftate by. II. 161.

Duchy court of Lancaftcr. III. 78^.
- -

-, writ of. 111. 418. IV. 419.

Ducking-llool. IV. i6y. 370. Elifors. HI. 355.
Duel. IV. 145. 185. 199. Eloignmcnt. HI. 129. 148.

Due.*, ccckfiallical, non-payment of. HI. Elopement. 1. 442.

%c^. Ely, courts of. HI. 78.
Dukes. 1.39^.408. -

'-, ille of. I. 118.

Dum fuit intra aet.iten:, writ of. lU. 183. Embargo. I. 270.
----- ntn compos mentis, writol. IH.1^3. Embafladors. 1. 253.
DutJeciii.i. inanus. HI. 343. . . . _ _

.^ killing them, IV. S5.
Embafladors,
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EmbafTadors, violation of their privileges.

IV. 70. 434.
Emblements. II. 122. 145. 403.

Enriiovvclling alive. IV. 92. 370.

Embracery. IV. 140.

Emperor, his authority. I. 242.

Emphytcujis. III. 232.

Enabling ftatute of leafes. II. 319.
Enclolure, diiTeifin by. III. 170.
Endowment of vicarages. I. 387.___..._ widows. II. 135.
Enemies. I. 257. IV. 83.
- - - - goods. II. 401.

England. I. 1 10.

Englejcherie. IV. 195.

Englilh, law proceedings in. lU. 3a 2JV.424.
Engroffing. IV. 158.

Enlarger i^ ejlate. II . 324.

Enlarging ftatute. I. 87.

Enquiry, Writ of. III. 398.
Enfeint. II. 169.
Entails. II. 112. IV. 420. 424.
Entries, books of. III. 272.
Eatry. III. 5. 174.
- - - forcible. III. 179. IV. 147.
- - - on lands. II. 312.
- -

-, tolled by dcfcent. III. 176, 177.
- -

-, writ of. III. 1 80. II. xvii.

Equity. I. 61.91. III. 49. 429.
- - - - and law, courts of,howdiftinguilhed.

III. 429- 436- IV. 435.
- - - - courts, hiftory of. III. 49. IV. 423.
_.__._ ., praftice of. III. 442.
- - - - of redemption. II. 159.----- Ibtutes. III. 431.
- - - - referved. III. 453.
- - - - fide of the chancery. III. 49,
.- - -

exchequer. III. 44.
Eriach. IV. 309.
Error, cofts in. III. 399.410.
- -

-, writ of. 111.405. xxi. IV. 384.
- -

, where profeeuted. 111. 410,
411. IV. 384.

Efcape. III. 290. 415. IV. 150.
, aftion for. III. 163.
, aflifting in. IV. 131.

Efcheat. 1. 302. II. 11. "jz. 89. 244. IV.

406. 41 1.

- - -
-, writ of. III. 194.

Efcrow. II. 307.

Efcuage, II. 74. IV. 415.

El'plees. II. xviii. III. iii.

Efquire. I, 405.
Elloign. 111. 278.
- - - - day of the term. III. 278.
Vol. IV.

E X.

Eilate in lands. II. 103.
Ettates of the kingdom. I. 156.

Eftoppel. II. 295. 308.
Ejloveriis hahendis, writ de. I. 441.
Eftovers of a wife. I. 441.
- - - - common of. II. 35.

Ellrays. I. 297. II. 14.
Eftreat of rccogaizance, ^c. IV. ft 50.

Eftrepement, writ of. III. 225.
Evidence. III. 367, IV. 350.
Ex officio informations. IV. 304.
Ex poji fado laws. I. 46.
Examination in chancery. III. 449.
-r of bankrupt. II. 481.
. - .

prifoncrs. IV. 293.--_ . witnefles. III. 372.
, trial by. III. 331.

Exceptio. III. 310.

Exceptions, bill oL III. 372.
- - _ to anfwer in chancery. III. 448.

Exchange, bill of. II. 466.
- - - -

-, deed of. II. 323.
- - _ - - «f goods and chattels. II. 446.
- - . _ lands. II, 322.

Exchequer chamber, court of. III. 55.

------, court of. III. 43.
- -

, receipt of. 111. 44.
E±cife. I. 318.

, hereditary. I. 288.

, ofFencesagainft, how tried. IV. 278.
Exclufion bill. I. 210.

Excomm.unication. III. 101.

Excommunicato capienao, writ de. III. 102.

---.._. deliberando, writ dc. 111. 102.

Excufable homicide. IV. 182.

Executed conrrart. II. 443.
eilate. II. 163.

- - - - - fine. II. 353.----- remainder. JI. 168.

Execution, civil. 111. 412. xxvi.

, criminal. IV. 396.
_._...._._j award of. IV. vi.

- --
-, pica in bar of. IV. 389.

..-..-....J precept ot. IV. 396.
----------, rule for. IV. 397.
----------, varying from judg-

ment. 1\'. 179. 397......_... -, warrant of. IV. 397.vi.

, writ of. W .
39('>.

vii.

----- of dcvifcs. II. 376.
ufcs. II. 333.

, procels of. 111. 279. 412.
Executive poucr. I. 190.
Executor. U. 503.

df JUi tori. II. 507.
K. k k Executor
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Executor of executor. U. Jb6.__-__. kij ow^ wrong. II. 507.

Executory contraft. II. 443.
devifc. II. 173. 334.
eftate. II. 163._____ rcmaitider. II. i€^.

Exemplification. II. xvii.

Exemptions from titkce. II. c8.

Exigent, writ •£. HI. 283. IV. 314.

Exigi /adaj, writ of. III. t83. xvi. IV. 314.
Exile. I. 137. IV. 370.

£xpe£lancy, eilates in. II. 163.

Expenfes of profecution. IV. 3J5.
wihicfles. in. 369. IV. 355.

Exportation of Wooi^ &e. IV. 154. 421.

Exprefs condition. II. 154.
- - - - contn£i. II. 443. III. 155.
- - - - malice. IV. 199.
_ _ _ _ warranty. II. 301.
Ejitenii /acitts. III. 420.
Extent, writ of. III. 4ko.
Extinguifhment of eilates. II. 325.
Extortion. IV. 141.

Extraparochial pkces. I. 113.
tithes. Ii 284.

Extravagants. I. 82.

Eye, putting •ut. IV. 206, 207.

Eyre, chief juftice in. III. 72.
, juftices in.. III. 57. IV. 4i5»4i6.

- -
, killing them. iV. 84.

F.

Factoy ut des. H. 445.
- - - -

facUs. n. 444.
FaStt king de. I. 204. 370. IV. 77*
Faftor. I. 427.
Faftorfhip, cognizable in equity. Ill* 437.
Fair. I. 274. III. 2i«.

Falfe imprifonttkcnt. III. 127. IV. 21 R.

, «6«on of. HI. 138.
- - - judgment, writ of. III. 34. 405.

news. IV. 149.
- - - return, »ftion for. III. m. 163.
- - - verdia. III. 402. IV. 140.
- - - weights and mesfurea. IV. 157.

Falfiy crimen. IV. 88. 134. 156. 245.
Faliifying attminder. IV. 383.

coin. IV. 84. 8B. 90. 98*----- judgment. IV. 383.
Fame, good or ill. IV. ^53.
Farm. II. 318.

Favour, challenge to. Ill, 363.
Fealty. I. 367.

Fealty, oath of. II. 45. 59. td.

Fear, putting in. IV. 242.
Fee. II, 45. 104. 106.

after a fee. II. 334.
- -

-, ecclefiaftical. III. 90.
farm rent. II. 43 .

fimple. II, 104. i. vi.

tail. II. 1 1 4. TJ.

Fees to counfel. HI. 28.

Feigned iiTue. III. 452.
Felode fe. II. 499. IV. 189.
Felon. II, 499.
Felonious homicide. IV. 188.

Felony. II. 284. FV. 04.
- - -

-, appeal of. IV. 310.- -
-, compounding of. IV. 1 jj,

- - -
-, mifprifion of. IV. 12*.

- - -
-, puniihment of. IV. 98. 216. ac«.

Feme-covert. I, 442. II. 292. 497.
Feodal adlions. UI. 117.
• - - - tenures. U. 44. 425. 431.
. .. aman^ the ^ax«ns. IV. 406^
--

, when re^eircd in Engkmd.
II. 48. IV. 406.411.

Feoffment, II, 310. i.

Feorm, U. 318.
Ferae naturae^ ;mimals. II. 390.
Fetters, IV. 297. 317.
Feud. II. 45.

Feudatory. II. 53.
Feudum antiquum. II. e4<. 2CK
- - - -

apertum. II. 245.
- - - - bantrarium. II. 56. z i j>
- - - -

imprtfrium. II. 5* .

- - - - individuum. II, 215.
- - - - mattrnum, II. 21 a, «4'3.
- - - - mv*m. II. 212. 221.

, h«ld«/4wr/f«irf«. 11.21 2.221.
- - - -

paternum. II. 243.

protrium. II. 58^
Fi^ion in law. III. 43. 107.
FifUtious plaintif, IV. 134^

Fidei-commijfum. II. 327.

Fidejulibrs. III. 108. w^.
Fief. II. 45.
- - - d* baubert. II. 62,

Fieri fsciMs, writ of. III. 417. xxvii..

- - -
feci. in. xxvii.

Fifteenths. I. 308.
Filial portion. II. 519.
Final decree. III. 4C2,
- - - judgment. III. 398.

Finding of indidmenti. IV. 301 »

-----
things perfonal. H. 9.

Fine for alienuioD. II. 71. 89.
Fine
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Fine for endowment. II. 135.

mirdemefnors. IV. 370, 371.
- - - in copyhold. II. 98.

of lands. II. 118. 348. m. 156. IV.

419. 422.
executed. II. 353.

- - -
fur done, grant, ft render. II. 353,

-
fognizante de droit, cetne ecu, ^c.

II. 352. xiv.

-- /<»/X^/!7. 11.353.

concejpt. II. 353.
Fines and forfeitures, when grantablc. III.

259. IV. 372.

Finger, difabling. IV. 206.

Fire, negligence of. I. 431. IV. 222.

Fire-bote. II. 35.
Fire-ordeal. IV. 336.
Fire-works. IV. 168.

Firft-fruits. I. 284. II. 6-]. IV. 106.

FJlh, royal. I. 290.
, dealing, in difguife. IV. 144. 235.

----- - -
-, or attempting to Ileal. IV. 23 5.

Fifhery, common of. II. 34.
- - -

-, free. II. 39. 417. IV. 417.
- - -

-, feveral. II. 39.

Fifhipond, dcllroying. IV. 244.
Fitzhcrbert. I. 72. JII. 183.
Fleets. 1. 262. IV. 412.
Fleta. I. 72. IV. 320.
Flight. IV. 380.

Flotjam. I. 292. III. 106.

Foams nauticum, II. 459.
Folk land. II. gi, 92.
Foot of a fine. II. 351. xv.

Force, injuries with and without. III. 118.
- -

-, when repellable by death. IV. 181.

Forcible abduftion and marriage. IV. 208.
- - - -

entry and detainer. III. 1 79. IV.

Forcclofure. II. 159.

Foreign bill of exchange. II. 467.
- - - - coin, forging it. IV. 89. 99. 120.
- - - - dominions. I. 109.
- - - -

prince, penfion from. IV. 122.
- - - - fervice. IV. 100.

Forcll. I. 289. II. 14. 38. 414.
- - - courts. Ill, 71.
- - - laws. II. 416. III. 73. IV. 408.413.

414.416.425. 430.
For(J}a, carta de. IV. 416. 418.
Forellaller, difTeifin by. II. 170.

Forcllalling. IV. 158.
Foretooth, llriking out. IV. -206.

Forfeiture. I. 299. II. 153. 267.----- foretimes. IV.370. 374.416. 417.

E X.

Forfeiture of copyholds. II. 284.
....... goods and chattels. II. 420..

IV. 379.
. . . lands. 11.267. IV. 374.

Forgery. IV. 245.

Forgivenefs by the profecutor. IV^. 357.
Forma pauperis. III. 400.
Formcdon, writ of. III. 191.
Forms of law, unalterable. I. 142.
Fornication. IV. 64.
Forts and caftlcs. I. 263.
Fortune-tellers. IV. 61.

Forty days court. III. 71.
Founder of a corporation. I. 480.

Foundling hofpitals. I. 132.
Franchife. II. 37.

, allowance of. III. 263.

, dilturbance of. III. 236.
- - - - -

royal. I. 302.

Frankalmoign. II. loi.

Franked letters. I. 322.

Frankmarriage. II. 115.

Frankpledge. I. 113. IV. 249.
- --.-., view of. IV"". 270.
Frank-tenement. II. 104.
- - - tenure. II. 61 .

Frater confiinguineus. II. 232.
- - - uterinus. II. 232.

Fraud, civil, where cognizable. III. 431.

437- 439-
r -

-, criminal. IV. 158.
Frauds and perjuries, ftatute of. III. 157.

IV. 432.
Fraudulent dcvifcs. II. 378.

Fraunk-ferme. II. 80.

Free-bench. II. 122.
- - -

filhery. II. 39. 417.
- - - fervices. II. 60.
- - -

focage. II. 79.
- - - warren. 11. 38. 417. IV. 408,
Freehold. II. 104.

leafcs. II. 120.318.
FrcOi fuit. I. 297.
Fruit, Healing of. FV. 233.
Full age. I. 463.

Fumagc. I. 323.
Founds, public. I. 328.
Funeral cxpcnfes, II. 508.
Furaudi, animus. W . 230. 232.

Futurgf freehold in. II. 144. 165.

G.

Gage. III. 280. iv.

- -
-, cilates in. II. 157.
K k k X Gano
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Game. II. 14.403.410. IV. 408.
- -

-, deftroying of. IV. 174.
- - - laws. IV. 174.409.
- -

-, felling of. IV. 175.

Gaming. IV. 171.

Gaminghoufes. IV. 168. 171.

Gaol-delivery. IV. 267. iii.

Gaolers. I. 346. IV. X97.
- - -

-, compelling prifoners to be ap-

provers, iifc. IV. 1 29.

Gardens, robbing of. IV. 233.
Garter, knight of. I. 404.
Gavelkind. I. 74. II. 84. IV. 401. 406.
General demurrer. III. 315.
- - - - fund. I. 328.
- - - - iffue. III. 305. IV. 332.
- - - -

legacy. II. 5 1 2.

- - - - occupancy. II. 258.
- - - - feffions. IV. 269.
- - - - ftatute. I. 85.
- - - - tail. II. 1 1 3. vi.

vcrdia. III. 378. IV. 354.
- - - - w^arrant. IV. 288.

Gentlemen. I. 405.
Gift of chattels perfonal. 11. 441.
--- real. II. 440.
- - - - lands and ten«ments. II. 316.
GiUa mercatoria. I. 473.
Glanvil. I. 72. IV. 414.

Gleaning. III. 212.

God and religion, offences againft. IV. 4.3.

Good behaviour, fecurity for. IV. 248.253.
- - - confideratlon. II. 297.
Government, contempts againft. IV. 123.
_ - _

J
it's original. I. 48.

Grand affife. III. 341. 351. v. IV. 415.

Coujlumier of Normandy. I. 106.

juror, difclofing evidence. IV. 126.

jury. IV. 299. ii.

in attaint. III. 351. 403 .

larciny. IV. 229.

ferjeanty. U. 73.
Grants. II. 9.
- - - - of chattels perfonal. II. 441._.-_.__. . real. II. 440.----- lands and tenements. II. 317.----- the king. II. 346.
Great council. I. 147.
- - - feal of the king. II. 346. III. 47.
-_ ..-_.._-.

J counterfeiting it.

IV. 83.
- - - tithes. I. 388.

Gregorian code. I. 81.

Grofs, advowfon in. II. 22.
- -

-, common is, II. 34.

Grofs, villein in. II. 93.
Guardian ad litem. III. 427.

and ward. I. 460.
----- at common law. I. 461.
----- by cuftom. I. 462.
------- nature. I. 46 1 .

- - - , ftatute. I. 462.
----- for nurture. I. 461.
----- in chivalry. I. 462. II. 67.
-._,-- focage. II. 88.

----- teftamcntary. I. 462.

Gucmfey, ifland of. I. 106.

Gunpowder, hindering it's importation.
IV. 116.

Gypfies. IV. 165.

H.

Habeas corpora juratsrum. III. 354.

corpus. I. 135.
*ft. I. 128. m. 135. IV.431.

-.-.._- ad deliberandum. III. 130.
-.--.- faciendum et recipiendum.

III. 1 30.

profequendum. III. 130.
- -

refpondendum. III. i 29._--.. ~
Jatisfaciendum. III. 130.

fuhjiciendum. III. 131.
--

teftificandum. III. 1 JO.
_ - _ cum tauj'a. III. 77.

Habendum of a deed. II, 298. i. ii. v.

Habere facias pojfejponem. III. 412.

Jeijinam. III. 412.
Habitation, offences againft. IV. 220.

, property in. II. 4.

Hackney coaches arid chairs. I. 324.
Haereditas jacens. II. 259.
Haeretico comburendo, writ de. IV. 46.432.
Half blood. I. 194. II. 227.
Hame-feeken. IV. 223.
Hamlet. I. 114.

Hanapcr office. III. 49.
Hand, difabling. IV. 206. •

- -
-, holding up. IV. 3 1 8.

- -
-, lofs of. IV. 125. 154. 273. 370.

fale. II. 448.
- - -

writing, fimilitudc of. IV. 351.
Hanging. IV. 370.
Hanover. I. 109.
Havens. I. 264.
Hawks, ftealing of. IV. 235.
Hay-botc. II. 35.
Head of the church. I. 278. IV. 423.

Hcadborough. I. 114.
Health.
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Health. I. 124.
- - -

-, injuries to. III. 122.
- - - -, offences againlt public. IV. 161.

Hearing in equity. III. 451.
Hearfay evidence. III. 368.

Hearth-money. I. 324.

Hedgc-bote. II. 35.

Hedge-ltcali^ig. IV. 253.
Heir. II. 20I.

apparent and prefumptive. II, 208.

Heirefs, ftcaling of. IV. 208.

Heir-looms. 11. 427.

Helping to flolen goods for reward. IV.i 32.

Hengham. III. 408. IV. 420.

Henry I, his Jaws. IV. 413.

Heptarchy, Stxon. IV. 403.
Heraldry. III. 105.
Heralds. III. 105.
- - - - books. III. 105.
Hereditaments. II. 17.

Hereditary right. I. 191.

Herefy. IV, 44.
Herctable jurifdidions. II. 77.
Hcretochs. I. 397. 408. IV. 406.
Heriots. II. 97. 422.
- - -

-, feifing of. III. 15.

Hermogenian code. I. 81.

High commiffion court. III. 67. IV. 42.

426. 430.
- - - conftable. I. 355.
- -- of England. 1.355. IV. 265.___ -__.-_, his court. lU.

68. IV. 264.
- - - mifdemefnors. FV. 121.
- - - lleward of Great Britain, his court.

IV. 258..-..._..._..... -, in parlia-
ment. rV. 257. 260.

Oxford, his court. IV. 274.
- - - treafon. IV. 75.

, trials in.-^IV. 345. 433.

Highways. I. 357. II. 35.

-----, annoyances in. IV. 167.

-----, robbery in or near. IV. 243.

Hiring. II. 454.
Hiftory of the law. IV. 400.
Hogs, keeping them in towns. IV. 167.

Holding over. II. 1 5 1 . 2 1 o, 2 1 1 .

Homage. II. 53.
- - - - aunceftrcl. II. 300.
- - - - by bifhops. I. 379. IV. 414.
- - - -

liege. I. 367.
- - - - of a court baron. II. 91.
- - - -

fimple. I. 367.
Homicide. IV. 177.

Homine replegiando, writ de. III. i 23.
Honorary feuds. II. 56. 215.
Honeris refpeflum^ challenge propter, in.

261. IV. 346.
Honour, court of. III. 1 04.
- - - - of a peer. I. 402.
- - -

-, or dignity. I. 271.------
fcignory. II. 91.

Hop-binds, deltroying. IV. 245.
Horfe-races. IV. 173.
Horfes, fale of. II. 450.

Hofpitals. I. 471.474.
- - -

-, their vifitors. I. 482.

Ht)tchpot. II. 190. 517.
Houfe, immunities of IV. 223.
- -

-, larciny from. IV. 240.
Houfe -bote. II. 35.
Houfc-tax. I. 323.
Hue and cry. IV. 290.
Hundred. I. 115. IV. 404.
- - -

-, aftion againft, for robbery, l^c.

III. 160. IV. 244. 290.
Hundred-court. III. 34. IV. 404.
Hundredors, challenge for defedl of. III.

359. IV. 346.

Hunger. IV. 31.

Hunting. III. 213.
- - . _ . by inferior tradefmen. III. 215,

401.

night or in difguife. FV. 144.
Hurdle. IV. 92. 370.
Hufband and wife. I. 433. IV. 28.
- - -

-, injuries to. III. 1 39.

Huftings, court of, in London. III. 80.

Hydage. I. 310.

Hypotheca, II. 159.

J. I.

JaAitation of marriage. III. 93.

Identity of perfon. IV. 389.
Idiot. I. 302. II. 291. IV. 24.
- -

-, cognizance of. III. 427.
- -

-, infpeftion of. III. 332.
- -

-, marriage of. I. 438.
Idiota inquirendo, writ de. I. 103.
Idlenefs. IV. 169.

Je$faih. III. 406. IV. 369. IV. 432.

Jcrfey, ifland of. I. 106.

Jttfam. I. 292. III. 106.

Jews. I. 375. IV. 365.
- - -, children of. I. 449.

Ignominious punifhmentJ. FV. 370.

JgHoramt(s. IV. 301,
Ignorance.



I N D E X.

fgnarance, IV. 27.

lllej^iii
conditions. II, 156.

Imagining the king's death. IV. 76.

Iinbczzling king's armour or Uorcs. IV.IOI.
.-.-_- public money. IV. 121.

- records. IV. 128.

Jnimcdiate defccnt. II. 226.

- - Hates oithc empire. II. 60.

Imparlance. II. xix. III. 298. xxii.

[mpcachnient in parliament. IV. 256.
of wallc. II. 283. V.

Impciial chamber. III. 39.
- - - - conllitutions. 1, 80.

... - crown and dignity. I. 242.

Impediments ol' niarriage. I. 434.

Implication. II. 381.

Implied condition. II. 15Z.
contrnrt. II. 443. III. 158,

- - - - malice. IV. 200.

_ - - _ warranty. II. 300.

Importing ^7^ff»^ rt'tv, crolFes, i3(. IV. 11;.
counterfeit money. IV. 84. 89.

Impoffible condition. II. 156.

Impoilures, religious. IV. 61.

Impotcncy. 1. 434-

ir,:y.'tcntiaey property ratione. II. 394.

Imprcffing fcamcn. I. 418.

Iniprilonmcnt, I. 134- 136. IV. 370. 429.
- beyond lea. 1. 137. IV. 1 16.

fallc. III. 127. IV. aiS.

Improper feuds. II. 56.

Impropriations. I. 386.

incapacities. IV. 370.
Incendiaries. IV. 220.

Inccft. IV. 64.

Inchantment. IV. 60.

Incidental prerogatives. I. 240.

Jncomplcic judgments. III. 397.

Incorporation, power of. I. 472. 474.

Incorporeal hereditaments. II. 20.

Incorrigible roguery. IV. 170.
Incumbent. I. 392.
Incumbrances, covenant againft, II. x.

Indebitatus ajTumpfit. III. 154.
Jndcfeafible right to the throne. I. 195.

-

Indentures. II. 295.
of a fine. U. 351. xv.

Ind'uiivit, writ of. HI. gj.

Indictable, what. IV. 2 1 8.

Indiftinent. IV. 299. ii.

, copy of. III. 126. IV. 345.
Individuals, ohcnccs againft. IV. 176.
Indorfci'-iei.t of bills and notes. II. 468.

[V. 434.
Indudlon to a benefice. I. 391. XI. 312.

IV. 106.

Indujiritim, property /i<'r.
II. 391.

Infamous witncfs. III. 370.
Infant. I. 463. II. 292. 497. IV. 2 2.

- -
-, carnal knowlcgc of. IV. 212.

- -
-, cognizance of. III. 427.

.

- -
-, evidence by. IV. 214.

- -
-, infpedion of. III. 332.

- -
-, /// ventrefa mere. I. 1 29, i 30.

- -
-, privileges and difabilities ot. I.

464.
Infeodations of tithes. II. 27.
Influence on eleftions to parliament. 1. 178.

Information, compounding of. IV. 135.
criminal. IV. 303. 422.429.
ex cficio. III. 427. IV. 304.

-- for charities, ill. 427.
--. -in crown office. IV. 304.

ecclefialUcal courts. Ill,

lOI.

exchequer. III. 261.

nature oi quozuarranto. IV.

304. 434.
rem. III. 262.

of fuperltitious uics. III. 428,
Informer, common. II. 437. III. i6o. iV.

304.

hfcrtunium, )\om\c\6.c per. IV. 182.

Inheritable blood. JI. 246.
Inheritance. II. il. 201.

, canons of. II. zo8.
...

, ellates oi. II. 104.

Initiate, tenant by curtefy. IL 1 27.

Injundion in equity. 111. 443.
Injuries, civij. HI. 2.

... - . with and without force. III. 1 18.

Inland bill of exchange. II. 467.
Inmates. IV. 168.

Inn of court and chancery. I. 23. 25.

Innkeeper, adlion againft. III. 164.
Inns, diforderly. IV. 168.

Innuendo. III. 126.

Inofficious teftament. I. 448. II. 50^.

Inqueft of office. III. 258. IV. 298, 417.

Inquijitio pojl mortem. 11.68. HI. 258,

Injidiatio viarum. IV. 366.

Infimul cornputajfent. III. 126.

Infolvency, aft of. II. 484.
Infolvent debtors. II. 484. III. 416.

Infpeftion, trial by. III. 331.
Inltallment. II. 312.

Injlantery trial. IV. 389. v.

Inftitutes of Juflinian. I. 81..

Inltitution to a benefice. I. 390. II. 23.
IV. 1 06.

Infurance. II. 460, III. 74. IV. 434-
Interdi^um.
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Interiiaum. III. 442.
Interefe Termini. II. 134.
Intcrcft of money. II. 455.
- - - - on bankrupt's dcbt». II. 488.

legtcies. II. 514.
- - - - or no intertft, infiinince. II. 461.
Intercftcd witncfs. HI. 370.
Interlineation in a AttA, 11. 308.

Interlocutory decree in eccleiiaftictl courts.

m. loi.
__-_-- _ chancery. HI. 45*.

...
jvdgfficnt. in. 448.

Interpleader, bill of. III. 448.

Interpretation of laws. L 58.

Interregnum. I. 196. tj^<).

Interrogatories, examiiution on. III. 383.

438. IV. t83.
._ -in chanceiy. IV. 449.

Inteftacy. II. 494.
Inteftates, their debts «nd cftAs. IV. 418.

4*»-
Intrudon, information af. III. x6i.

on freehold. III. 169.
- -

, writ of. III. 183.

Inventory of deceafed's eflfetfls. II. 510*
Invefliture. Q. 2x^9.

of benefices. II. 23.
-_- feuds. II. 53.

lands. II. 311.

Involuntary tnanflaughter. IV. 192.

John, king, his refignation of the crown to

the pope. IV. 107. in.
Joinder in demurrer. III. 3 15. xxir.
- - - - of battd. in. ir.

- iffue. III. 315. X. IV. 334. iii.

Joint-tenancy in lands. II. 1 80.
-
things peribnal. II. 399.

Joint-tenant, king cannot be. II. 409.
Jointure. 11. 137. 180. v.

Ireland. I. 99.
Iroa, ftealing. IV. 133.
Irons to fecure priibners. IV. 197. 317.
Iflandf. II. x6i.

liTuable terms. III. 353.
Iflue at law. III. « 1 3, 314,
- -

-, colUteral. iV. 389. v»
- - -

feigned. III. 452,
- - - in criminal cafes. IV. 333. iii. .

equity. III. 448.
- -

-, joinder of. III. 315. x. IV. 334, iii.

, tender of. III. 31a.
Itinerant courts. IV. 404. 41c.
- - - -

jafticcs. III. 57 IV. 415.
Judges. I. 267. III. 25. IV. 433.
- - -

-, aAulting them. IV .^ 1x5.

E X.

Jadges, how counfel (or prifoners. IV. 3 49.
, killing them. IV. 84.

-, their comraiflions. I. 267.
- - -

-, threatening or reproaching them.
IV. it6.

Judgment. II. xix. III. 395. v. vi. xii.xxiv.

xxvi.

- - -
-, af^ion on. III. 158. 159. 421.

- - - - in criminal cafes. IV. 368. ir.

- -
-, property hj. II. 436.

- - -
-, relieved againft in equity. III.

437-

Jiuiices ordinarii. III. 315.
Judicial power. I. 267. 169.
- - - - writs. III. 282.

Judicium Dei. IV. 336.
-

parium. III. 350.
Jure dVrrwp right to the throne. I. 191.

tithes. II. 25.
Jure, king de. I. 204. IV. 77.
Juris utrum, writ of. III. 252.
Jurifdiftion, encroachment of. III. in.
---_.- of courts, fettled by Edw. I.

IV. 418,41^.
------» plea to. III. 301. IV. 327.
Jurors, fining or imprifoning. IV. 354.
Jury, trial by. III. 349. IV. 342. 407. 434.
Jus accrefcendi. II. 1 84. v.

- - ad rem, II. 312.
- -

dupHcatum. n. 199.
- -

fduciarium. II. 328.
- - in re. U. 312.
- -

legitimum. II. 328.-
patrcnatus. III. 246.

- -
precarium. II. 328.

Juftice, free courfe of. I. 141.

, homicide in advancement of. IV. 179*
- - -

-, king the fountain of. I. 266.

, negled or refuial of. III. 109.
, offences againft. IV. 1 28.

Jufticc-feat, court of. III. 72.

Jujiicies, writ of. Ill, 36.

Juftifiable homicide. IV. 178.

Juftification, fpecial. III. 306.

Juftifying bail. III. 291.

K.

Keeper, lord. III. 47.

Kidnapping. IV. 219.
Kindred, how numerous. II. 205.

King. I. 190.
. - - can do no wrong. I. 246. III. 254^.

IV. 32.

King,
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King, Gompaffing or imagining his death.

IV. 76.
- -

-, his councils. I. 227.
----- counfcl. III. 27.
_ . _ - - courts, contempts againft. IV.

_ . _ - - dignity. I. 241.
----- duties. I. 226.

_ - _ - _ enemies, adhering to. IV. 82.

« . . _ - government, contempts againft.

IV. 123.
. . . _ .

grants. II. 346.
, — - - money, counterfeiting. IV. 84.
_ . . - -

palaces, contempts againft. IV.

124.
----- perfedlion. I. 246.

perpetuity.
I. 249.

. - - - - perfon, contempts againft. IV.

123.
----- pleafure, how undcrftood. IV.

121.
----- power. I. 250.
----- prerogative. I. 237. .

,_.- , contempts againft.

IV. 122.

, felonies againft. IV.

98.------- - - - in debts, judgments,
and executions. III. 420.

. . _ . - revenue, extraordinary. I. 306.

---------, ordinary. I. 281.

. - - - - royal family. I. 219.
leals. II. 346, 347. III. 47.

_ , counterfeiting. IV. 83.89.
filver. II. 350.

----- fovereignty. I. 241.
title. I. 190.

_.------, contempts againft. IV. 123.
----- ubiquity. 1. 270.
- -

-, injuries to or by. III. 254.
- _

-, levying war againft. IV. 81.

., refulal to adviie or alfift him. IV.

I 22.

King's bench, court of. III. 41. IV. 262.

, juftices of, killing them. IV.

84.

Knight bachelor. I. 404.
- - - - banneret. I. 401.
_ - - - of the bath. I. 404.
.-__--- garter. 1. 140.
------- fliire, his clcftors. I. 172.

^ _ - - to be returned on a lord's jury. 111.

359-
Knieht's-fee. I. 405.409. II. 62.

Knighthood. II. 65. i\. 432.

E X.

Knight-fervice, II. 62.

L.

Labour, foundation of property. II. 5.

-, hard. IV. 370.
Labourers. I. 406. 426.
Laches. I. 247.

of infant. I, 465.

Laejae majejlatu, crimen. IV. 75. 89.

Lnefiotie fideit fuit /re. III. 52.

Laity. I. 396.
Lancafter, county palatine of. I. 116.

-, it's courts.

III. 78.

-, duchy of, its couxts. IIJ. 78.
Lands. II. 16, 17.

, property in. II. 7.

Land-tax. I. 308. IV. 416.

Lapfc. II. 276. IV. 106.

Lapfed legacy. U. 513.

Larciny. IV. 229.
- - -

-, appeal of. IV. 310.
- - -

-, compound. IV. 240.
- - - - from the houfe. Iv . 240.
------- -

perfon. IV. 241.
- - -

-, grand. IV. 229.
- - -

-, mixed. IV. 240.
- - -

-, only of things perfonal. IV. 232.
- - -

-, petit. IV. 229.
- - -

-, fimple. IV. 230.
Lathes. I. 116.

Latitat^ writ of. III. 286. xvITi.

Law. I. 38.
- -

-, amendment of, ftatute for. IV. 434.
- - - and equity, courts of, how diftin-

guiftied. III. 429.

,
canon. I. 14. 19. 79. 82. 83.

- -
-, civil. I. 80.

- . and canon, authority of. I. 14.

79. 83. IV. 414, 415.
----

, rejected by theEng-
lifh nobility. I. 19.

, common. I. 63. 67.
- -

-, divine or revealed. I. 42.
-_,__-------- offences againft.

IV. 43.
, feodah II. 44. IV. 411.

, french. III. 317. IV. 409. 421.
- -

-, greek. III. 321.

, hiitory of. IV. 400.
- -

-, latin. III. 319. IV. 421.
- -

-, martial. I. 412. IV. 429.
- -

-, merchant. I. 273. IV. ^7.
Law,
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Law, municipal. I. 44.
- - - of nations. I. 43.
..-..-_., offences againfl. IV. 66.
- - - - nature. I. 39.
- - - -

parliament. J. 163.
- - - fide of the chancery. III. 47.
-

exchequer. III. 4;.
, ftatutc. I. 85.
, unwritten. I. 63. IV. 401.

- -
-, wager of. III. 341. IV. 407. 417.
, written. I. 8y

Lawing of niaitifFs. III. 72.

Lay corporations. I. 470.
inveltiture of bifhops. I. 378.

Lazarets, efcaping from. IV. 162,

Lead, Healing. IV^, 233.

Leading interrogatories. III. 449.
Leap-year. II. 141.
Leafe. II. 317. ii,

and releafe. II. 339. ii.

, entry, and oufter, rule to conftTs.

in. 204. ix.

Leet. IV. 270. 404. 417.
Legacies. II.

5 1 2.

, fubtraftion of. III. 98.
Legal eftares for life. II. 124. 126. 129.

Legatine conilitutions, I. 82.

Lcgiflative power. I. 147.

Legiflature, how far controllable. I. 161.

Legitimate child. I. 446.
Lending. II. 454.
Letter, demanding money, &c. IV. 144.

miflive, for elefting a bifhop. 1.379.
, in chancery. III. 445.

- - -
-, threatening. IV. 144.

Letters patent. II. 346.
Levant and couchant. III. 9. 239.
Levari facias, writ of. III. 417.
Levitical degrees. I. 435.
Levying money without confent of parlia-

ment. I. 140.
war againft the king. IV. 81.

Lewdnefs. IV. 64.
Lex maitifefta. III. 344.
- - tuliuniu IV. 12.

Libel, immoral or illegal. IV. 150.
- -

-, in ecclefialtical courts. III. 100.
- -

-, malicious. III. 125. IV. 1 i;o.

Liheram kgem, lofing. III. 340. iV. 342.
Liberties or franchises. II. 37.

Liberty, civil. I. 6. 125.
- -

-, natural. I. 125.
- - - - of the prcfs. IV. 151.

- -
-, pcrfonal. I. 134.

, crimes againft, IV. 218.
Vo L. IV.

Liberty, pcrfonal, injuries to. III. 127.
- - -

-, political. 1. 125.
Licence for marriage. I, 439.
- - - - from the pope. IV. 114.
- - - - of alienation. II. 72.

mortmain. II. 269.
- - - - to agree, in a fine. II. 350. xiv.

Licenfed curate. I. 394.

Liccnfing of books, IV. 152. 432.
Liccntia concordandi. II. 350. xiv,
- - - -

hquendi. III. 298.
Liege. I. 367.
Lieutenant, lord. I. 410.
Life. 1. 1 29.

, crimes againll. IV. 177.
, ellatc for. II. 1 20. T.

Ligan. 1, 292. III. io6.«

Ligeance. I. 366.
Light. II. 14.
- - - houfes. I. 264.
- - -

prciumption. HI. 372.
Limbs. I. 130.
Limitation of entries and actions. III. 17,8.

188. 192. 196. 250. IV. 429.--.-... eltate. II. 155.
-----, llatutes of. III. 306.
Limited adminiftration. II. 506.
- - - - fee. II. 109.
- - - -

property. II. 391.
Lineal confanguinity. II. 203.

defcent. II. 210.
- of the crown. I. 194.

warranty. II. 301.
Lip, cutting of. IV. 207.
Literary property. II. 405.
Litigious church. III. 244. 246.
Littleton. I. 73,

Liturgy, reviling of. IV. 50.

Livery in chivalry. II. 68.
----- deed. II. 315.
- - - • - law. II. 3 16.
- - - - of feifin. II. 311. i.

Loans, compulfive. I. 140. IV. 4^9.
Local adions. III. 294.
Locality of trial. 111. 384.
Locks on rixe.s, dcltroying. IV. 144.
Logic, it's eft'eifts upon law and theoiojx.

1. 33. II. 58. IV. 410.
Lollardy. I\ . 47.
London, courib of. Ill, 80.

- -
-, culloms of. I. 75, 76. II. 517.

- - -
-, franchifes of, not forfeitable. III.

^64. IV. 417,
- - -

-, mayor and aldermen of, tlicir cer-

tificate, ill. 334.
L 1 i L'.i.;
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Lord and vafal. II. 53.
- -

-, fcodal. II. 53.
Lords committees tor courts of juftice. III.

57-
- - -, houfe of, it's attendants. I. 167.
- - - n>ay kill the king's deer. I. 167.
- - -

fpiritual. I. 155.
- - - temporal. I. 157.
- - - triors. IV. 259,260. 433.
Lotteries. IV. 168.

Lunatics. I. 304. II. 291. IV. 24. 388.
-

, cognizance of. III. 427.
-

, marriage of. I. 439.

Luxury. IV. 170.

M.

Madder roots, ftealiog them. IV. 233.

Magillrates. I. 146.
-..._-, oppreffion of. IV. 140^
.-..--, fubordinate. I. 338.

-, fupremc. 1. 338.

Magna affijd cligenda, writ de. III. 351.
(urta. J. 127. IV. 416.418.

-, it's contents. IV. 416, 417.
Mainour. III. 71. IV. 303.

Mainpernors. III. 128.

Mainprize, writ of. III. 128.

Maintenance of baltards. I. 458.._-_._.. children. I. 447.
..__.-_- parents. I. 454.

fuits. I. 428. IV. 134.
- - wife. I. 442.

Making law. III. 343.
Mala in fe. I. 54.

•

- - -
frohibita. I- 57.

Mal-adminillration of government. IV. 121.

Male preferred to female in defcents. 1. 194.
II 212.

-
-^-

line preferred to female. I. 194.
- - - (lock preferred to fcmalc. 11. 234.
Malice exprefs. IV. 199.
- - - - implied. IV. 200.
- - - -

prepenfe. IV. 198. 206.

Malicious mifchief. IV. 243.
-
profecution. III. 126.

Malt-tax. I. 313.
Man, ifland of. 1. 105.
Mandamus, wnioi. III. 110. 264. IV. 434.
Mandates royal to the judges in private

caufes. I. 142. IV. 419,
Manhood. II. 54.
Manor. II. 90.
Manfion-houfc. IV. 224.

E X.

Manflaughtef. IV. 191.
-

, conviftion of. IV. iv.

Manflealing. IV. 219.
ManufaAurcrs, feducing them abroad. IV.

160.

Manufactures, encouragement of. IV. 421.
Manumiflion of villeins. II. 94.
Marchers, lords. I. 398.
Marches. I. 398.
Mariners, wandring. IV. 165.
Maritime caufes. III. 106.
----- courts. III. 69.

ftate. I. 417.
Mark, fubfcribed to deeds. II. 305.
Market. I. 274. III. 218.
- - -

-, clerk of, his court. IV. 272.
- - - - overt. II. 449.
- - - - towns, 1. 114.

Marque and reprifal. I. 258.

Marqueflcs. I. 397.

Marriage. I. 433.
, clandellinc or irregular. I. 439.

IV. 163.

contract, fuit for. III. 93.
-, forcible. IV. 208.

- - - - - in chivalry. II. 70. IV. 41 1. 413.
414.

_ . . _ . _
focagc. II. 89.----- licences and regifters, forging or

dellroying. IV. 163. 246.

-----> property by. II. 433.----- fettlement. II. 364.
, it's antiquity. 11. 138.

Marriages, when good. I. 440.
Marfliall of the king's bench. III. 42-
- ---, cuftody of.

III. 285._..--- hoft, certificate of.

m. 334.
Marfhalfea, court of. Ill, 76. IV. 273.
Martial, courts. I. 414.
- - - - law. I. 412. IV. 429.
Mafs books. IV. 115.
Mailer and fervant. I. 423.
- - - - in chancery. III. 442.
- - - -, fnjuries to. III. 141.
- - - - of the rolls. III. 442.

-----, his judicial authority.

m. 450.
Materia prima. III. 322.
Materna maternis. II. 235.
Matrimonial caufes. III. 92.

Matrons, jury of. III. 362. IV. 388.
Maxims. I. 68.

Mayhem. I. 13Q. III. ill. IV. to^-

Mayhem,
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Mayhem, appeal of. IV. 310.
, infpe6Uon of. 111. 332.

Mayors. IV. 406.
Mcafures. I. 274. IV. 272. 417.

, falfc. IV. 157.
Mediate ftatcs of the empire. II. 60.

Medictate linguae, ]Viry de. III. 360. IV. 166.

346.
Mediterranean pafles, counterfeiting of. IV.

246.
Members of parliament. I. 153.

Memory, time of. II. 31.
Menaces. III. 120.

Menial fcrvants. I. 4^5
MtKi'a ,•: :i.jn.. --U-o.^c a. 1. 440. III. 94.

Jihrien-iage. I. 65. IV. 405.
Merchants, cuftom of. I. 75.

_.__-, foreign. I. 260. IV. 417.
Mercbeta. II. 83.
Mere right. II. 197. »

,
not affignable. II. 290.

Merger. II. 177.
Mefne lords. II. 59.

procefs. III. 279. 415.
- - - -, writ of. lU. 234.

Metaphyfics, their cfFeds upon law and

theology. II. 58. IV. 410.

Mlchel-getnote.. 1. 147.
Michel-jynoth. 1. 147.

Middlefex, bill of. III. 285. xviii.

Migration. II. 7.

Military caufes. III. 103.
. courts. III. 68.
. feuds. II. 56.

. _ _ _ . offences. I. 414. IV. loi.

- power of the crown. I. 262.

Hate. I. 407.
----- tenures. I. 287.

. tellament. I, 416.
Mines. I. 294.

, Healing ore out of. IV. 234.

Minority, none in the king. I. 248.
Minors not to fit in parliament. I. 162.

MinRrells. II. 96.
Mif-adveniurc, homicide by. IV. 182.

Mifchicf, malicious. IV. 243.
Mifdemefnor. IV. 1.5.
Mife. III. V.

Misfortune. IV. 26.

Mifnofmcr. III. 302. IV. 328.

Mil-pleading, when cured by vcrdift. III.

394-

Miiprifion. IV. 1 19.
of felony. IV. 121.

- - trcafon. IV. 120.

Miftake. IV. 27.
Mif-ufer. II. 153.
Mitter le droit. 1 1 . 3 2 5

.

Pejhte, II. 324.
Mittimus. IV. 297.
Mixed actions. III. u8.
- - - - larciny. IV. 240,
- - - - tithes. II. 24.
Modus decimatidi. II. 29,
Moerda. IV. 194.
Molliter nanus impofuit. III. I 2 i .

Monarchy. I. 49.
Moncv ^ '7(^'

bills. I. 170. 183, 184.

counterfeiting. IV. 84. 88.

received to another's ufe, adion for.

III. 162.

Monk. I. 132.

Monopolies. IV. 159. 429.
, ftay of fuits therein. IV. 115.

Monftcrs. II. 246.

Monjlrans de droit. III. 256.
Month. 11. 141.
Monuments. II. 428.
Mort d'iincejlor, afiife of. III. 185.

Mortgage. II. 157. IV. 435.
, how confidcred in equity. III.

435-
Mortmain. I. 479. H- 268. IV. io8. 417.

419. 434.
Mortuaries. II. 425.
Mortuo vadio, cilate in. II, 157.
Mother-church. I. 112.

Motion in court. III. 304.
Moveables. II. 384.

-, property in. II. 5.

Mount, or bank. I. 326.
Mountebanks. IV. 168.

Mulier puifne. II. 248.

Multiplicity of laws, its original. III. 32s,

Municipal law. I. 44.
Murder. IV. 194.

, by perjury. IV. 138. 196.

, convidlion of IV. i.

, indiftment of. IV. ii.

, when pardonable. IV. 194. 393.
Murdrum. III. 321. IV. 19^.
Muta canutn. II. 427.
Mute, lUnding. IV. 319.

, advifmg it. IV. 126.

Mutilation. I- 130. III. 121. IV. 207.

------. puniftimcnt by. IV. 370.

Mutiny -ad. I. 414.
Mutual dcbu. 111. 305.

Lll 2 Nations]
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National debt. I. 325. IV. 433.
Nations, law of. I. 43. IV. 66.

Nativi. II. 94.
Natural liberty. I. 125.

life. I. 133. II. 121.
-

perfons. I. 123.
Naturalborn fubjefts. 1, 366. 371.
Natuialiration. I. 374. II. 250.
Nature, crime aga-nrt. IV. 215.
' - -

-> guardian o\ . 1. 401
-

-, law of. I. 39.

Navigation afts. I. 417. IV. 432.

Navy, articles of. I. 420.
Ne admittas, writ of. III. 248.
- - exeat regnum. I. 137. 266. IV. 122.

* -
injujie vexes, writ of. III. 234.

Ncceffity. IV. 27.
_ .

, homicide by. IV. 178.

Negative in corporations. I. 478.
- - - - - of the king. I. i 54.

Negleft of duty, aftion for. III. 163.

Negligence of officers. IV. 140.

Negligent efcape. III. 415. IV. 130.

Negro. I. 127. 425. II. 402.
Neife. II. 94.
Nembda. III. 350.
New aflignment. III. 31 1.

trial. III. 387. IV. 355. 431.

News, falfc. IV. 149.
Next of kin. II. 224*

Night, in burglary, what. IV. 224.

Nightwalkers. IV, 289.
Nihil dicit, judgment by. III. 296. 397.
- -

-, return of, to writs. III. 282. xiv.

till debet, plea of. III. 305.

Nijf prius, courts of. III. 57.

-----, jurtices of. III. 59- IV. 266.

._..., trial at. III. 353.

, writ of. III. 354. JC.

Nobility. I. 396.
, it's ufes. I. 157.

Nofturnal crimes, how prevented or refill-

ed. IV. 180.

Non ajfumpjit. III. 305._.---- infra fex annat- III. 308.
- -

r<;»T/w wr^ff/jV. 1.304. 11.497. IV.24.388.
- - cul. IV. 333.
- -

(ulpaiilis, plea of. III. 305. IV. 333.
- - dtcimando, prefcription de. II. 31.
- -

eftfaaum, plea of. III. 305.
- -

eft inventusi return of. JII. 283. xiv.

XV. iviii.

E X.

Non obftante. I. 342. II. 273. IV. 394.
- -

profequitur. III. 296.
- - fum informatus, judgment by. 111. 397,
Non-claim in fines. II. 354.
- of infants. I. 465.

Nonconformity. IV. 51.425.
Nonjuror. IV. 124.

Non-payment of ecclcfiaftical dues. III. 89.

Non-refidence. II. 322.

Nonjuit. III. 296. 316. 376. v.

, judgment as in cafe of. III. 357.

Non-ufer. II. 153.
Northern borders, rapine on. IV. 243.
INnuua.. --^•auefl. I. 99. IV. 407, 408.

iflei. r I Ob.

Nofe, cutting off or flitting. IV. 207. 245.

Noftrils, flitting, punifliment by. IV. 370.
Not guilty, plea of. III. 305. x. IV. 322.

iii.

Note of a fine. II. 3 5 1 . xv.

hand. II. 467.
Notice in ejcftment. III. 203. viiu

of trial. III. 357.
Novel dijfeifin,

aflife of. III. 187.

Novels, in the civil law. I. 81.

Nudum paSlum. II. 445.
Nul dijfeifin, plea of. III. 305. II. xviii.

- - tiel record. III. 331.
- - tort, plea of. III. 305.

Nuncupative wills. II. 500.

Nurture, guardian for. I. 461,

Nufance, abatement of. III. 5.

, aflife of. IIL 220.

- ., common. IV. 167.

, private. III. 216.

O.

Oath ex officio.
III. 101. 447.

of the party. III. 382. 437.
Oaths to the government, refufal or neglcA

to take them. I. 368. IV. 1 15, 1 16. 123.
.

, voluntary and extrajudicial. IV,

'37-
Obedience to parents. I. 452.

Objeds of the laws of England. I. 121.

Obligation of human laws. I. 57.
. - - _

-, or bond. II. 340. xiii. III. xix.

Obftrufting of procefs. IV. 1 29.

Occupancy. 11. 3. 8. 258. 400.
Odhal right. II. 45.
Odio et atia, writ <^. III. 128.

Oeconomy, public, offences againft. IV.

162.
Office



I N D
Office found. III. 259.
- - -

-, inqueft of. III. 258.
Officers, arrefts by. IV. 289.
- - -

-, killing them in executing their

office. IV. 200.

- - - - of courts, their certificates. III.

336.
- - -

-, refufal to admit. III. 264,
- - -

-, removal of. III. 264.
Offices. I. 27Z, II. 36.

and penfions, duty on. I. 325.

Officio^ oath ^;f . III. 101.447.
Oleron, laws of. I. 417. IV. 416.

Opening counfel. III. 366.

Oppreffion of cr<v»'«, *••" remedied. 1. 243..
- magiftrates. IV. 140.

Option of the archbiihop. I. 381.

Optional writs. lU. 274.

Orchards, robbing of. IV. 233.

Ordeal, trial by. IV. 336. 407. 418-
Order of feffions. IV. 269.
Orders, holy, I 388.

Original contrad of king and people. I.

233-.-_.._--__ fociety. I. 47,
----- conveyances. II. 310.
----- of a deed. II. 296.
. _ _ - _

procefs. III. 279.
_ _ _ _ - writ. III. 272. vii. xiii.

Orphanage. II. 519.

Oftium ei-ilefiaey dower ad> II. 132.
Overfeerb of the poor. I. 359.
Overt aft of trcafon. IV. 79. 86. 350.
- -

-, market. II. 449.
- -

-, pound. III. 1 2.

Oufter of chattels real. III. 19*.----- freehold. III. 167.

Oufterlemain. 11.68.

Outlawry. I. 142. III. 284. xvi. IV. 314^

Owling. IV. 154.

Oyer. III. 299. xxii.

and terminert commiffion of. IV. 266.1.

--, juIUccs. of, killing thein,

IV. 84.

Ojex. IV. 334,

P.

Pains and penalties, aft to inflift. IV. 256.
PaiSy matter in. II. 294.

,
trial per. III. 349. IV. 342.

Palace court. III. 76.
Palatine counties. I. 116. IV. 424.
.,--. _ --, their courts. UL 78.

E X.

Pandefts. I. 8it
----- difcotrered. I. 17, St.

Panel of jurors. Ill 394. IV. 299. 344,
Papal encroachments. IV. 104.
- -

-procefs, obedience to. IV. 114,

Paper book. III. 317.
credit. II. 466. IV. 434.

Papirian code. I. 81.

Papifts, children of I, 449, 451.
-, incapacities of II. 257. 293.

- - -
-, laws againft. II. 54. 87. 425.

Paramount, lord. II 59.91.
Paraphernalim. H 435.
Pitravail, tenant. 11. 60.
Parcels in a conveyance. II. i. ii. iv.

Parceners. II. 187.

ParcofaSfc, writ de. III. 146.
Pardon. IV. 331. 369. 389.
- - - - not pleadable to impeachment, I.

333. IV. 258. 392- 433-
Pardoning, prerogative of. I. 269. IV.390.
Parent and child. I. 446.
- - -

-, injuries to. III. 140.
Parental power. I. 452.
Parents, ^t, their confent to marfiagc. I,.

437-
Pares curtis. II. 54.
- -

-, trial //r. III. 350.
Parifh. I. III.

Pariftj-clerk, I. 395.
Park, U. 38. 416.
Parliament. I. 141. 147. IV. 405. 418.

421.

, court of the king in. IV. 256.
260.

------, difufe of. IV. 430.
- - of France. I. 147,
- -

, power of. I. 1 60.
- -----, fummons of. I. 150.
Parliamentum indoilum. I. 1 76.
Parol conveyances. II. 297.
- -

-, demur of. III. 300.
- - - evidence. III. 369.
- - - or pleadings. III. 293.
Parricide. IV. 202..

Parfon. I, 384.
- - - -

imparibnee. I. 391*
Particular ellate. II. 165.
- - - - - .tenants, alienation by. II, 274-  

Partiee to a deed. II. 298. ii. iii.

------ fine. II. 355.
Partition. II. 189.
-----, deed of. U. 323.
-----, writ of II. 189.

Partnctihip, cognizable inequity. III. 427.

Pai5-pg;t3.
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Pafs-potts. I. 260.

_..-., violalion of. IV. 68.

Failure, common of. II. 32.
Patents. II. 346.
- - - - for new inventions. IV. 159.
_ ... of peerage. I. 400.

precedence. III. 28.

Patent-rolls. II. 346.
- - - writs. II. 346. .

Patcnia paterriis. II. 235.
Patria/riy trial per. III. 349. IV. 342.

Patronage. II. 21.

- . . .
-, dillurhancc of. III. 242.

Priupcr-cauCcs. III. 400.
Pawns. II. 452.

Payment of dcceafed's debts. II. 511.
..._.- money into court. III. 304.
Peace and war, right of making. I. 257.
- -

-, breach of. IV. 142.
- -

-, commiflion of. I. 351. IV. 267.
- -

-, confervation of. I. 349.
- -

-, juftices of. I. 349. IV. 267. 279.

289. 421.
, conviftion by. IV. 278.

- -
-, offences againft. IV. 142.

. -
-, fecurity for. IV. 248. 251.

- -
-, the king's. I. 117. 268. 350.

Pcculatui. IV. 122.

Peculiars, court of. 111. 65,

Pecuniary caufes, in eccleflailical courts.

III. 88.

legacies. II. 512.

Peerage, benefit of, in offences. IV. 360.
PeerefTcs. I. 402.
Peers, great council of. I. 227, 228.

- - -, hereditary counfellors of the crown.

I. 227.
. -

-, houfe of. III. 53.
- -

-, pedigrees of. III. 106.

- -
-, privileges of. I. 401. III. 359. IV.

250. 360.
- -

-, protefts of I. 1 68.

- -
-, proxies of. I. 168.

. -
-, trial by. I. 401. IV. 257. 342.

Peine forte et dure. IV. 320.
Penal llatutcs. I. 88. IV. 422.

Penalty of a bond. III. 435.
Penance, commutation of. IV. 105. 217.

/ i-

for (landing mute. IV. 320.
J - - - - in ecclefiaitical courts. IV. 105.

272. 361.
Pendente lite, adminiftration. II. 503.
Penfion, ccclcfiaflical. 1. 281. II. 40.
- - - - from the crown. I. 175.

Penfion from foreign princes. IV. 122.
Penfioners excluded from the houfe of com-

mons. I. 17^.

People. I. 366.
Per et cut, writ of entry in. III. 181.
- - my et per teut, feifin. II. 182.
- -

^uid. III. 124.
-

-, writ of entry in. III. 181.

Peremptory challenge. IV. 346. 389....... mandatnu!. III. iii. 265.
writ. 111. 274.

Perfection of the king. I. 246.

Perjury. IV. 136.
- - - - in capital cafes. IV. 138. 196.
Pcrr.ii Ji\e walte. 11. .e.

Pernancy of profits. 11. 163.

Perpetual curate. I. 393.

Perpetuating the tellimony of witncflcs.

III. 450.

Perpetuity of the king. I. 249.
Perfecution, religious. IV. 46. 421. 425..
Perfon, injuries to. III. 119.

, larciny from. IV. 241.
- - -

-, offences againft. IV. 177.
Perfonal anions. III. 117.
,-----_..

J where they die with the

perfon. III. 302.
- - - - affets. II. 510.
- - - - chattels. II. 387.
- - - -

fecurity. I. 129.
- - - -

things. II. 384.
- - - - tithes, II. 24.

Perfonating others in courts, ^c. IV. 128.
-----

proprietors of ftock. IV. 246.
Pcrfons artificial. I. 123. 467.

natural. I. 123.
- - -

-, rights of. I. 122.

Peter-pence. IV. 106.
Petit jury. III. 351.
- - -

larciny. IV. 229.
- - -

fcrjeanty. II. 81.
- - - feflion. IV. 269.
- - - treafon. IV. 75. 203.
Petition of appeal. III. 454.-----

bankruptcy. II. 480.

right. I. 128. III. 256. IV. 430.
Petitioning, right of. I. 143. IV. 147.

-----, tumultuous. I. 143. IV. Mf-Ji

Petty bag ofiicc. III. 49.
- - - conftables. I. 355.
Pews. II. 428.

Phyficians, ^r. III. 122. IV. 197.

Piepoudre, court of. III. 32.

Pignus. II. 159.

Pillory. IV. 370.
Piracy.
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Piracy. IV'. 71. Popifh books, importing or felling. IV. 115.

Pilcary, common of. II. 34. 39.
- - -

priefts. IV. 56. 87. 115.
Placemen, excluded from the houfe of - - - recufants. IV. 55. 124.

commons. 1.175. ^^•433- ' ' - ^^niinarics, education in. I.451. IV.

PLgiarii. IV. 219. 55. 1 15.

Plague, irregularity during. IV. 161. _ _ - . - -
-, maintaining. IV. 115.

Plaint. III. 273. Popular aftions. II. 437. III. 160.

Plaintiff. III. 25. Portions, method of raifmg. II. vii.

Plantations. 1. 106. Port-reeve. IV^ 406.

, dellroying ot IV. 245. Ports and havens. I. 264.

Plants, Ileal ing of.' IV. 233. Pofitive proof. III. 371,

Plea, at law. II. xviii. III. 301. x. xxii, Pojje comitatus. I. 343.
- - - in bar of execution. IV. 389. v. _ . _ _ _

.^ neglefting to join. IV. xiA.
- - - -

equity. III. 446. PofTeflion, aftual right of. III. 180.

- - - to indiftment. IV. 326. iii. , apparent right of. III. 177.179.

Pleadings. III. 293. IV. 420. , eftates in. II. 163.
Pleas of the crown. Ill, 40. IV. 2. 417. , naked. II. 195. III. 177.
Pleafurt of the king, how underftood.IV. , property in. II. 389.

121. _ - - —
, right of. II. 196.

Plebi/cita. I. 80. .-_--, writ of. III. 202. 412. xii.

Pledge. II. 452. Poffeflbry adion. II. 198. III. 180.

- -
-, eftates in. II. 157. Poffibilities not affignable. II. 290.

Pledges of appearance. III. 280. vii. xiii. Pojl, writ of entry in. III. 182.

battel. III. iv. Poft-difleifin, writ of. III. 188.

- - - - -
profecution.II.xiv.xvii. III.27(j. Pojlfn. III. ^J*^. xi.

III. i, iii. vii, viii. xiii. Poil-linc. II. 350.

Plegii de prtfequenJo \r\ rc^\i:\\r\. III. 147. Pofthumous children. II. 169.
_ ret$rnt habendo. III. 147. Poft-man, in the exchequer. III. 28.

Plena frobatio. 111. 371. Poil-ofiice. 1. 321.

Plenarty. III. 243. -, miJbehaviour of it's officers. IV.

Plenum dominium, II. 312. 234.

Plough-bote. II. 35.
Pound. III. 12.

Pluries habeas corpus. III. 135. Poundage. I. 315. IV. 430.
- - - writ. III. 283. XV. IV. 314. Pound-breach. 111. 146.
Pocket-flieriffs. I. 342. Pow dike, cutting. IV. 243.

Poifoning. IV. 196. Power of the crown. I. 250.

Police, otFences againft. IV. 162. -
parent. I. 452.

Policies of infurancc. II. 460. IV. 434. Poyning's law. I. 102, 103.

,
court of. 111. 74. Praecipe, writ of. III. 274.

Political liberty. I. 125.
- - - - in capite, writ of. III. 195.

Poll, deed. 11. 296. common recoveries. II. 358. xvii.

Polls, challenge to. III. 361. IV. 346. fines. II. 350. xiv.

Polygamy. 1. 436. IV. 163.
- - -

-, tenant to. 111. 182.

Pone, writ of. 111. 34. 195. 280. ii. xiii. Praemunire. IV. 102. 421.
Poor. I. 359. Praetor's edids. I. 80.

Poor-laws. I. 131. 359. IV. 425. Pre-audience. 111. 28.

Poors-fettlements. I. 362. Prebendary. I. 383.

Pope, his authority, how dcmoliflicd. IV. Precedence. 11. 225. 272. III. 105.

104.414.421.423. , patent of. III. 28.

^ encroachments. IV. 104. 412. Precedent conditions. H. 154.

417,418. Precept of cleftioa to parliament. I. 177.

jurifdiaion, defending it. IV. Pre-contrad. I. 434.

87.115. Predial tithes. II. 24.
- -

., reconciliation to. IV. 87. Pre-emption. I. 287. IV. 116. 417. 432.

Popery. IV. 54. Pregnancy, pica of. IV. 387.
Pregnancy,
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Pregnancy, trial of. 1, 456. IV. 388.
i'rciuier fericant. 111. 28.

riciiiiics of a utcJ. II 298. i. ii. iii.

Prerogative. 1. 141. 257.252. IV. 424. 425.
...--., cauics of it's increafc and de-

cline. IV. 426.
. . - . .-, comparative review of. I. 533.

IV. 433-
. _ . . --, contempts againft. I\ . 122.

.... . -
c(jpyrightb. II. 410.
court. II. 509. III. 65.

... - -
-, felonies againll. IV. 98.

,..---, property by. II. 408.

Prcfcription. 11. 263.
-

, corporations by. I. 472.
-

, time of. 11. 31 .

Prefentation to benefices. I. 389. II. 23.
Prefjniative advowfons. II. 22.

Preicntmeiu of copyhold furrenders. 11.369.
- offences. IV. 298.

Prciident of the council. 1. 230.

Prefs, liberty of. IV. 151.

Prefling of fcamcn. I. 418.
- - - - to death. IV. 323.

Prefiimptions. III. 371.

Prcfumptivc evidence of felonv. IV. 3^:2.

heir. II. 208.

Pretended titles felling or buying. IV. 135.
Pretended and his fons, treafons relating to.

IV. 91.
Prevention of crimes. IV. 248.

.homicide for. IV. 1 80.

Price. II. 446. 454.
Priell. I. 388.
Primae prcces. 1. 381,

Primary conveyances. II. 310.
Frimer fine. II. 350.

fiijln.
II. 66. 88. IV. 411.

Primogeniture. I. 194. II. 214. IV. 414.
Prince of Wales. I. 225.
Princes of the blood royal. I. 225.
Princefs of Wales, violating her. IV. 81.

- . - .-

royal 1. 225.
, violating her. IV. 81.

Principal and acceffory. IV. 34.

challenge. III. 363.
Prior. I. 155.

Priority of debts. II. 511,

Prifage. 1. 3 14.

Prifon, breach of. IV. i 30.
Vrit. IV. 333.
Private aft of parliament. I. 86. II. 344.
- - - - nufance. III. 21O.
- - - -

perfons, arrcll by. IV. 289.
. . - - wrongs. 111. 2.

Privately ftcaling from the pcrfon. I\'.i4i,
Privies to a fine. U. 355.

Privilege. I. 272.

, bill of. III. 289.----- from arrelts. 111. 289.----- of parliament. I. 163.
-----, writ of. 1. 166.

Privileged places. IV. 129.
-

villenage. II. 98.

Privilegia. 1. 46.

Privileging cicrieale. IV. 358.
-----

-> property propter. II. 394.

Privy council. I. 229.
- - - counfellor, killing or attempt to bli.

I. 232. IV. 100.
- - - fcal. II. 347.
- - -

fignet. 11. 347.
, forging them. IV. 89.

•

- - - tithes. I. 388.
- - - verdirt. 111. 377. IV. 354.
Prize caufes. 111. 108.
-

, commifiion of. III. 69.
Probable prefumption. III. 372.
Probate of will. II. 508.
Prucedend'j, writ of. 1. 353. III. 109.
Proceis, civil. 111. 279. xiii.

- - - -.criminal. IV. 313.
- - -

-, obflrufting it's execution. IV. 129.
Prochein am-^. 1. 464.
Proclamations by the king. 1. 270. IV. 424.

of a fine. 11. 352. xvi.

- - on attachment in chancery,
III. 444.

 exigent. III. 284. xvi. IV.

314.
-. -- the riot-adl. IV. 143.

, writ of. 111. 284. xvi,

Prodor. III. 25.

Procuration-money. IV. 157.

Prodigals. I. 305.
Profancncfs. IV. 59.

Profert in curia. III. xxii.

Profeflion religious. I. 133.
Profeflbr of the laws, his duty. I. 35.
Profits of courts. 1. 289.

Progrefs, royal. IV. 404.
Prohibition, declaration in. III. 113.

------, writ of. III. I 12.

Promifes. III. 157.

Promiflbry note. II. 467.

Promulgation of laws. I, 4^.
Proofs. 111. 368.

in ecclefiaftical courts. III. lOO.
'

Proper feuds. II. 58.

Property. 1. 138. II. i, 2.

Pwperty,
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Property, crimes againft, IV. 229.

----., injuries to perfonal. III. 144.
real. UI. 167.

-_-.., right of. II. 197. III. 190.

Prophecies, pretended. IV. 149.

Proprietary governments in America. I.

108.

Tropriet^te probanda, writ de. III. 148.

Prorogation o^ parliament. I. 186.

Profccution by the king. I. 268.

------, expcnfes of. IV. 355.
------, malicious. UI. i 26.

- -, of offenders. IV. 298.
Proteftion of children. I. 450.
_ . . _ _ - embafladors. I. 254.
_ - - -

., writ of. III. 289.
Proteftor. I. 248.
Protelt of bills and notes. II. 468, 469.----- lords in parliament. I. 168.

Proteftant diffenters. IV. 53.----- fucceflion. I, 216.
_ — _-_._-_, treafon againft. IV.90.
Proteftation. III. 311. xxiii.

Province. I. 1 10.

Provincial conllitutions. I. 82.
----- governments in America. 1. 108.

Proving will in chancery. III. 450.
Provilions, papal. L 60. IV. 107.
- - - -

-, felling unwholfome. IV. 162.

Provifo, trial by. III. 357.
Provifors, ftatutes againll. IV. no, ^c.
Proxies in the houfe of lords. I. 168.

Puberty, age of, IV. 22. •

Public aft of parliament. I. 85.
verdift. III. 377. IV. 354.

- - - - wrongs. IV, i.

Publication of depofuions. III. 450.
Pueritia. IV. 22.

Puis darrein continuance, plea. III. 316.
Puifne barons of the exchequer. III. 44.
- - -

juftices. III. 40, 41.

Pulling down churches, houfcs, i^c. IV.

143.
Pulfation. III. 120.

Punilhment. IV. 7.

-, capital. IV. 9. 18. 237. 434.
------, certainty of. IV. 371.
-

, end of. IV. 11. 249.
-

, infliftion of. IV. 255.
------, meafure of. IV. 12.
- - — -

-> power of. IV. 7.

, feverity of. IV. 16.

Pur auttr vie, tenant. II. 1 20.

Purchafe. I. 215. II. 241.
'

;;
'

\fr ''"^'- ^^' ^73> 274.
Vo L. IV.

E X.

Purchafor, firft. II. 220.

Pure villenage. II. 90.

Purgatia vulgaris. IV. 336.

Purgation, canonical. III. 342. IV. 361.
-----, oath of. III. 100. 447.
Purprefture. IV. 167.
Purfuit of remedies. III. 270.

Purveyance. I. 287. IV. 1 16. 417. 432.
Putting in fear. IV. 242.

^adruplicatio. III. 310.
Qualification for killing game. II. 417. IV.

- - - ... of cledors to parliament. I.

171.
- - --_

jurors. III. 362.
- - -----_

jultices of the peace. I.

352.
- - — --.. members of parliament.

I. 175.
Qualified fees. II, 109.
-

property. II. 391,
^antum meruit. III. 161.
- - - - valebiit. III. 161.

^are claufum /regit. 111. 281.
- - -

ejecit infra terminum, writ of. III. 206.
- - -

impedit. III. 246.
- - - incumbravit. UI. 248.
- - - non admijit, writ of. III. 250.
Quarentinc. JI. 135.
-----. irregularity in. IV. 162.

Quarrelling in church or church-yard. IV.

14?.

Quartering of foldicrs. I. 412. 414.
- traitors. IV. 92. 370.
Quarter-fefiions, court of. IV. 268.

^arto die poji. III. 278.
Quafhing. III. 303. IV. 315.
Quays. I. 264.

^e ejiate. 11. 264.
Queen. I, 219,
- - - - Anne's bounty. I. 286.
- - --, comparing or imagining her death.

IV. 76.
- - - - confort. I. 219.
- - - -

dowager. I. 224.
- - - -

gold. 1. 221.
- - -

-, her attorney and folicltor. I. 2X0.
III. 28.

----.- - revenue. I. 220, 221.
- - - -

regnant. 1. 219.
, her hijfband. I. 224.M m m QuccD,
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Queen, violating her. IV. 8i.

Quellion, or torture. IV. 320.
Slut tan artion.''. III. 160. IV. 303.

i^ia domitiu: remijit curiam, writ of -right.

III. 195.

^t/i emptores, Ratute of. II. 91. IV. 419.
Quick with child. IV. 388.
Quiet enjoyment, covenant for. II. x.

i^iint'j exnSlus. III. 283. xvi. IV. 314.
Quit-claim. II. xv.

Quit-rents. II. 42.

J^o minusy writ of. III. 45. 286. xix.

^0 warranto, information in nature of. I.

485. III. 263. IV. 307.434..--...
.J writ of. ni. 262.

^oH ei deforciat, writ of. III. 193.
- - -

permittat, writ of. III. 240.
- . - . _ _ _

projlernere, writ of. III. 221.

i^orum claufe, in commiffions. I. 351.

R.

Rack. IV. 320.
Rack-rent. II. 43.
Rank modus. II. 30.
Ranfcm. IV. 372.

Rape, appeal ot. IV. 310.
- - - in counties. I. 116.
- - - of women. IV. 210.

Rapina. IV. 241.
Ralure in a deed. II. 308.
Rationabili parte bonorum, writ de. II. 492.
-------, writ of right de. III. 194.
Rationabilis dos. II. 134.
Ravifhmcnt of children. III. 141.

ward. III. 141.
-.-._-. wife. III. 139.

Reading of deeds. II. 304.
- - -

-, on claim of clergy. IV. 360. 434.
Real aftions. III. 1 17.

, aflets. 11. 244. 302.
, chattels. II. 386.

- - - compofition for tithes. II. 28.

- -
-, things. 11. 16.

Rcafon of the law. I. 70.
Reafonable part. II. 492. 516. IV. 401.

417.
Rebellion, commiffion of. III. 444.
Rebutter. III. 310.
Recal of fubjcfts from abroad. I. 266. IV.

122. 160.

Recaption. III. 4, IV. 356.
- - - -

-, writ of. III. 150.

Receiving ftolen goods. IV. 132.

Recitals in a deed. II. 298. iv.

Reclaimed animals. II. 391.

Recognizance. II. 341..._-_. for the peace or good beha-

viour. IV. 249.------ in nature of ftatute ftaplc.

II. 160. 342. IV. 424....... qI bail. II. 391. XV.

fine. II. XV. xvi.

Recompenfe in value. II. 358.
Reconciliation to the pope, i^c. IV. 87.
Record. I. 69. III. 24. IV. 419.
- - -

-, aflurance by. II. 344.
- - -

,
court of. III. 24.

- - •
-, debt of. II. 464.

- - -
-, imbezzling of. IV. 128.

of aftlons. II. xviii. III. 317. iii.

ix. xxi.

forcible entry or detainer. IV.

148.
riot. IV. 146.

- - -
-, trial by. III. 330.

- - -
-, vacating of. IV. 128.

Recordari facias loquelam. UI. 34. 195.

Recovery, common. II. 1 16.271. 357. xvii-

IV. 422.
in value. II. 358. xix.

roll. II. 358. xvii.

Recreant. III. 340. IV. 342.
Reftor of a church. I. 384.
Reftorial tithes. I. 388.

Recufants, popifh. IV. 55. 124.
RectiJatio ju^icis. III. 361.
Reddendum of a deed. II. 299. i. iii.

Re-diffeifin, writ of. III. 188.

Redrefs of injuries. III. 2.

Reference to mailers in chancery. III. 453.
Reformation of religion. IV. 423.
Refufal oi a clerk. I. 389.

Regalia, majora et minora. I. 241.

Regard, court of. III. 72.

Regardant, villeins. II. 93.

Regent. 1. 240.

Regifter of deeds. II. 343.----- marriages. iV. 163.----- fcamen. I. 419.

Regijlrum omnium brevium. III. 183.

Regnant, queen. I. 219.

Regrating. IV. 158.

Rejoinder. III. 310.
in error. III. xxv.

Rehearing. III. 453.
Relation back in bankruptcy. U. 486.

forfeiture. IV. 375. 379.
........ judgments. 1X1.420,421.

Relations



T N D
Rclationi private. I. 422.
----- public. I. 146.
Relative rights and duties. I. 123. 146.
Relator, in informations. III. 264. 427, IV.

304-
Releafe of lands. II. 324. iii.

Relief. II. 56. 65. 87. IV. 41 1. 41 3, 414.
Religion, oftcnccB againft. IV. 43.

Religious impofturci. IV. 61.

Rem, information in. III. 262.

Remainder in chattels perfonal. II. 598.
_ - . - . . of lands. II. 164.
-

, writ of formcdon in. III. 192.
Remedial part of laws. I 55.----- itatute. I. 86.

Rtinife. II. XV.

Remitter. III. 19. 189.
Removal of poor. I. 364.
Rent. II. 41. 57. 299.
- - -

charge. II. 42.
- -

-, remedy for. III. 6.206.231. IV. 434.
- - - feck. II. 42.
- - - fervice. II. 41.
- -

-, fubtraftion of. III. 230.
Repleader. III. 395.

Replevin. III. 13. 170.
-, aftion of. III. 145.

Replicatio. III. 310.

Replication at law. Ill, 309. iv. xxiii.
- in criminal cafes. IV. 333. v.
-

equity. III. 448.
Reports by the mafter in chancery. III. 45 3.
- - - - of adjudged cafes. I. 71.

Reprefentation in dcfcents. II. 217.
-- ---. of the crown. I.

194. 202.— diftribution. II. 517.
-

parliament. I. 159.
Reprieve. IV. 387.

Rcprifal of goods. III. 4.

Reprifals on foreigners. I. 258.
Republication of will. II. 379. 501 .

Repugnant conditions. II. 156.
Reputation. I. i 34.

-, injuries to. III. 123.

Requerts, court of. 1. 230. III. 50.
, for fmall debts. III. 18.

Rere-fiefs. II. 57.

Refcripts of the emperor. I. 58.
Refcoui, writ of. III. 146.
Refcue. HI. 12. 170. IV. 125. 131.
Refidencc. I. 390. 392.

Rejiriitum o{ intellates' efFerts. II. 514.
Rcfignation. 1. 3S2. 393.
Relillance. 1. 251, IV. 429.433.

E X.

Refpite of jury. III. 354. x.

Rejfondcat oufier. III. 303. 396. IV. 332.

Refpondentin. 11. 459.

Rcjponfa prudenturn. I, 80.

Rellitution in blood, ijc. IV. 385.
_ - . - - . of conjugal rights. III. 94.
-.-.,_-- Itolen goods. IV. 355.-------

temporaltics. 1,380. IV. 414.

, writ of. IV. 188. 356.
Reftoration, A. D. i66o. I. 210. IV.431.
Kellraining Itatute. I. 87.

ofleafes.II.320.IV.425.

Refulting ufc. II. 335.
Retainer of debts. II. 511. III. i8.

. . fervant by another. III. 142.
Retaliation. IV^. i 2.

Retorno habendo, phgii de. III. 1 47 .

, writ de. 111. 150. 413.
Retraxit. III. 296. 395.
Return, falfe or double. I. 180.
- - - - -

-, adtion for. III. 1 1 1 . 372.
. - - - of writs. III. 273.

, form of. II. xiv.xvii. xix.

III. iii. V. vii. xii. xiii. xiv. xv. xvi. xvii.

xix. xxi. XXV. xxvii.

Return-day of writs. III. 275.
Returns of the term. III. 277.
Revealed law. 1. 42.
Revenue caufes, cognizance of. III. 428.
- - -

-, extraordinary. 1. 306.
- - - -, ordinary. I. t8i.

Reverfal of attainder. IV, 383.
- - - . - -judgment. 111.4n.xxvi IV.383.

outlawry. 111,284. IV. 3 1 5.384.
Reverfion. II. 175.
-----, it's incidents, II. 176.
Revertendi nnitnus. II. 392.
Reverter, writ of formcdon in. III. 192.
Review, bill of. III. 454.
----., commiflion of. III. 67.

Reviling church ordinances. IV. 50.
Revival of perfons hanged. IV. 399.
Reviver, bill of. III. 448.
Revocation of devifcs. II. 376.

ufes. II. 335. 339- xi.

------- will. 11. 502.
Revolution, A. D. 1688. 1. 211. I\'. 433
Rewards for apprehending offenders. IV.

291.-------
difcovering accomplices. IV.

325.

Riding.s. I. 1 16.

Right clofc, writ of. II. 99. III. 195.
------> feemidum eovjuetud'nctn tnuveni,

writ of. ill. 195.M ill m 2 Riiih'
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Right de raticnahili parte^ writ of. III. 194. Sat'tfdatio. III. 291.
- -

., mere writ of. III. 193. Satisfaftion, entry of, on record. IV. 421,
- - - of advowfoiij writ of. III. 243. 250. Saxon Laws. IV. 403. 405.
.... dower, writ of. III. 183, Scale of crimes and punifhments. IV. i8.

- - - -
poffeffion. II. 196. Scandal or impertinence in billi in equity,

- - . -property. II. 197. III. 442.
.... ward, writ of. III. 141. Scandalum magnaturr, I, 402. lU. 123.
- - -

patent, writ of. III. 141. i. Schire-men. I. 398.
* -

-, petition of. I.128. III. 256. FV. 430. Schifm. IV. 52.
- - 'tquia dominus remijit curiam, writ of. Schoolmafter. I. 453.

III. 195. ii. iii. Sciences auxiliary to the ftudy of the law.
- - ' fur difdaimer, writ of. III. 233. I'33'

Rights. I. 122. Scire facias againft bail. III. 416.
- . -

-, bill of. I. 128. rV. 433. in dcuiiuc. Hi. 413.
- ... of perfons. I. 122. -.._.. to hear errors. III. xxv.

-----
things. II. I, ----._- remove an ufurpcr's clerk.

Riot. IV. 125. 142. 146. III. 248.
Riot-aft. IV. 142. 143. 433. ---.-_- repeal letters patent. III.26 1.

Riotous affemblies, felonious. IV. 142.
---_.-- revive 9 judgment. 1X1.421.

Rivers, annoyances in. IV. 167.
-

--feci. III. xxv.

- - -
-, banks of, dellroying. IV. 245. Scold, common. IV. 169.

- - -
-, fluices on, dellroying. IV. 144. Scotland. I. 95. IV^ 420.

Robbery. IV. 241. Scots, or aflefl'ments. III. 74.
Roberds-men. IV. 244.

- - .
peers, their eleftion. I. i68. IV,li6.

Roguery, incorrigible. IV. 170. Scripture, fcoffing at. IV. 59.

Rogues. IV. 170. Scutage. I. 309. II. 74.

Romney-marlh, laws of. III. 74. 5e defendendo, homicide. I. 130. IV. 183.

Roots, dellroying of. IV. 245. Sea banks, dellroying. IV. 245.
- - - -, Healing of. IV. 233. Seal, counterfeiting the king's. IV, 83. 89."

Rope-dancers. IV. 168. - -
-, great. II. 346. III. 47.

Routs. IV. 146. of a corporation. I. 475.

Royal affent. I. 154. 183. , privy. II. 347.
- •» - •

family. I. Z19 Sealing of deeds. II. 30;. iii. xii. ziii.

Rule of court. III. 304. ix. Seals, their antiquity. II. 305.
Rural dean. I. 383. Sea-marks. I. 264.
- - -

deanry. I. iii. _.-_., dellroying. I. 294.

Ryder to a bill. I. 182. Seamen. I. 418.
Seamcns' wages. III. 107.
Second furcharge, writ of. III. 239.

S. Secondary conveyances. II. 324.
ufe. II. 335.

Sabbath-breaking. IV. 6^ Secretaries of ilate. I. 338.
Saccularii, IV. 241. Seiia. III. 295. 344.
Sacrament, reviling of. IV. 50.

- - - ad molendinunty i^c, writ de.UI. 235.
Saeramentum decijitnii. III. 342. Secunda fuperoneratione, writ de. III. 239.
Safe-condufts. I. 259. -Securities for money, their true conllruc-
- .

, violation of. IV. 68. tioR. III. 439.
Saiat Martin k grajfd, court of. HI. 80. Security for good behaviour. IV. 248.253,
Sale. II. 9. 446. -- peace. IV. 248. 251,
- - - of dillrcfs. III. 14. ... - of pcrfon. I. 129.

Salt-duty. I. 321. Seduftion of women-children. IV. 209.

Salvage. I. 293. Seifm. II. 209.
tBanftion of laws. I. 56.

- - . for an inflant. II. 131.

Saiiiluary. IV. 326. 358. 429. - - -» livery of II. 311. i.

Sark, iiland of. I. 106. - •
-> writ of. HI. 412. II. 359. xlx.

Seifing
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Seifing of heriots, tsfc. III. i^i
Sfle/ff judicei. III. 366.
Self-defence. III. 3.
-

, homicide in. 1. 130. IV. 183.
Self-murder. IV. 189.

Semi-plena prohatio. III. 371.

Scnatus-cenj'ulta, I. 80. 86.

Senatui-decreta. I. 86.*

Septennial elcdions. I. 189. 433.
Sequeftration in chancery. III. 444,
-- of a benefice. HI. 418.

Serjeant, antient. III. 28.
- - - - at arms, in chancery. III. 444.----- law. I. 24. III. 27.
- - -

-, premier. III. 28.

Scrjcanty, grand. II. 73,

petit. II. 8j.

Servants. I. 423.
- - - -

-, battery of. lit. 1 4*.
-----

embezzling their maftcr*s goods.
IV. 230, 231.

, firing houfcs by negligence. I.

431. IV. 222.
- - - -

-, larciny by. IV. 230.
, maftcr when anfwerable for. III.

HI-
-.----, retainer of. I. 425.
Service, feodal. II. 54.
- - -

-, heriot. II. 422.
Seffion, great, of Wales. III. 7J.
- - - - of gaol -delivery. IV. iii.

- - - . -
oyer and terminer. IV. i.

-----
parliament. I. 186, 187.

- - -
-, ouarter. IV. 268.

Set-off. III. 304. IV.435.
Settlement, aft of. I. 128. 217. IV. 433.
Settlements of the poor. I. 362.
Several fifhery. II. 39.

Severalty, cftates in. II. 179.
Severance of jointure. II. 185.

Severity of punifhmcnt, IV. 16.

Sewers, commiffioners of. III. 73.
Sextons. I. 395.
Shcpway, court of. III. 79,
Sheriff. I. 1 16. 339. IV. 289. 406. 421.
Sheriff's court, in London. III. 80.

tourn. IV. 270. 404. 417.

Shifting ufe. II. 335.

Shipmoney. IV. 430.
Ships in diflrcfs, plundering them. I. 294.

IV. 234.
- -

-, malicioufly deftroying. I. 293. IV.

244.
Shire. I. 116.

Shooting at another. IV. 208.

E X-

Shop-books. III. 368, 369.
Shrubs, dellroying of. IV. 245.
- - -

-, Healing of. IV. 233.
Shrowd, Healing of. II. 429. IV. 236,
Si fuerit te fecurum. III. 274. vii.

Signet, privy. II. 347.

Signifitavit, writ of. III. f02.

Signing of deeds. II. 305. iii.xii. xiii.

Sign-manual. II. 347.
-

, forging it. FV. 89.
Sinilfitude of handwriting. IV. 351.

Sim©ny. I. 389. 393. II. 278. IV. 62.

Simple coBtraft, debt by. II. 465.
- - - -

larciny. IV. 230.
Sine-cure. I. 386.

Single bond. II. -340.
- - - voucher. II. xvii.

Sinking-fund. I. 329.
Six clerks in chancexy. III. 443.
Slander. HI. 123.

Slavery. I. 423.
Slaves. I. 127.

Sledge. IV. 92. 370.
Sluices on rivers, deftroying. IV. 144.
Small debts, courts for. IIL81. IV. 434.
- - - tithes. I. 388.

Smuggling. I. 317. IV. 155.

Socage. II. 79. IV. 412.
- -

-, free and common. II. 79.
- - -

-, guardian in. I. 461.
- - -

-, villein. II. 98.

Society, it's nature. I. 47.

Sodomy. IV. 215.
Sodor and Man, bilhopric of. I. 106. Ill*

Sokcmans. II. 100.

Soldiers. I. 407.
- - - - wandering. IV. 163.
Sole corporations. I. 469.
Solicitor. III. 26.

general. III. 27.
Son ajfaiilt demefne. III. 120. 306.

Sophia, princefs, heirs of her body. I. 216.

Sorcery. IV. 60.

Sovereignty. I. 49.
of the king. I. 24 1.

Soulfcot. II. 425.
South-fca fund. 1. 328.

Speaker of each houfe of parliament. I,

180.

Speaking with profecutor. IV. 357.

Special adminiftration. II. 506.
. - - bail. III. 287. xix.

- - . - bailiff. I. 345.
- - - - baftardy. I. 454
. - - - cafe. UI. 378.

Special
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special demurrer. III. 315. Stirpes, diftribution /^r. 11. 517.
- - - -

jury. JII, 357. - - -
-, fuccefllon ;//, II. 217.

- - - - matter in evidence. III. 306. Stocks for puuHhment. 1\^. 370.
occupant. II. 259. , of defcent, male and female. If.

- - -
pica. III. 305. 234.

- - -
-property. II. 391. Stolen goods, receiving, ^r. IV. 132.

- - - - fefTion. IV. 269.
- - -

marriages. IV. 209.
• - - - llatutc. I. 86. Stoppage. III. 305.
- - - -tail. II. 113. Stares, imbezzling the king's. IV. ic;
- - - - vcrditt. III. 377. IV. 354. Strangers to a fine. II. 356.
- - - - warrant. IV. 288. Striking in the king's palace, or courts cf

Specialty, debt by. II. 465. juftice. IV. 125. 273.

Specific legacies. II. 512. Study of the law, it's difcouragcmcnts. 1. 31.
- ' - - relief in equity. III. 43S.

- -- ufcs. I. 6.

Spiriting away men and children. IV. 219. , rcftraincd in London. I

Spiritual corporations. I. 470. 24.
- - - - courts. Ill, 61. - -

, why negleded in the un;

Spiritualties, guardian of. 380. verfities. I, 16.

Spoliation. 111. 91. Stultifying one's felf, II. 291.

Sfionfio judicialis. III. 452. Subjeftion, civil. IV. 28.

Springing ufes. II. 334. Subinfeudation. II 91.

Squibs. IV. 168. Subornation of perjury. IV. X37.

Stabbing. IV. 193. Subpoena ad teftificandum. III. 369,
Stage-plays. IV. 168. - - - - duca tecum. III. 382.
Stake driven through the body. IV. 190.

- - - -in equity. III. 445.
Stamp duties. I. 323. -----..._, it's original. III.

5
t ,

Stamping of deeds. II. 297. iii. xii. xiii. Subfcription of witneiTes. II. 378.

Stamps, forging of. IV. 246. Sublcriptions, unlawful. IV. 117.
Standard of weights and meafures. I. 274, Subfequcnt conditions. II. 154.

275. IV. 272. ----.. evidence. III. 403. 454, 455.
Stannary courts. III. 80. Subfidies, ecclefiaftical. I. 311.

Staple commodities. I. 314. '---"> lay. I. 307. 310. IV. 416.
Starchambcr, court of. I. 230. IV. 263.

- - - --, on exports and imports. I. 315.
422. 426. 430. Subtradlion of conjugal rights. III. 94.

Starrs. II. 342. IV. 263.
- - - . . . _

legacies. III. 98.
Stated damages. III. 435. .--_-__ rents and fervices. Ill, 230.
Statute. 1.85.

-
tithes. II. 88.102.

- - -
-, guardian by. I. 462. ^MQQt^xovi nb intejiato. II. 516.

- - -
-, merchant. II. 160. IV. 419. to goods and chattels. II. 430.

- - -
-, ftaplc. 11.160 IV. 42 1. - - . _ . -the crown. I. 197. IV. 433...... .

., recognizance in nature of. Sufferance, cftate at. II. 150.
11, 160. 342. IV, 424. Suffrage, who intitled to. II. 17J.

Statutes of a corporation. I. 475. Suggellion for prohibition. III. 113.

Stealing an heirels. IV. 208. . . . .
.^ profecution by. IV. 305,

Sterling. I, 278. Suicide. IV. 189,
Steward. I. 427. Suit and fcrvice. II. 54.
- - -

-, high, his court, IV. 258. - - at law. III. m6.
-, -

,
in parliament. IV. 257. 260.

- - in equity. III. 442,
- - - - of the houfhold, his court. HI. 76.

-
-, or witneifes. III. 295, II. xviii.

IV, 273. Summary conviftions. IV. 277.
... . - - .

univcrfity, his court. IV. Summoners. III. 279. II. xiv. xvii. III.

274. iii. xiii.

Rtinr, common without. II. 34 III 239. Summons. III. 279. v,

Stipulatio. III. 291.
- - - - - before conviftion. IV. 279.

.^Stipulation in the admiralty court. III. 1 08, - - - - - to parliament. 1,149,150.
Sumptuary
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Sumptuary laws. IV, i7o.

Sunday, no juridical day. III. 278. 290.

Superjcdeas, writ oi. 1. 353.

Supciicding commiflions oi bankrupt. II.

488.

Supcrilitious ufes, information of. III. 428.

Supplemental bill in equity. III. 448.

Suppletory oath. 111. 371.

Supplicavit. IV. 250.

Supplies. I. J07.

Supremacy. IV. 423.
-

, oath of. I. 368.
- -- rcfufing it. IV 1 15.

Supreme magillrates. 1. 146.
- - - - power. I. 49. 146.

Surcharge of common. 111. 237.

Surplus of intellates'efFcds. II. 514.
Sur-rebutter. 111. 310.

Sur-rejoinder. 111. 310.
Surrender, deed of. 11. 326.

- of bankrupt. 11.481.
.... . .

copyholds. II. 365. 368.

Surveyors of highways. I.
35;^^.

Survivorfhip. II. 183. vii.

_ _ _ _ . . of things perfonal. II. 399.

Sufpenfion of habeas corpus aft. I. 136.
Sus. per coll. IV. 396.
Swans, Healing oi. IV. 235.

Swearing, profane. IV. 59.— - - - the peace. IV. 252.
Sweinmbte, court of. III. 72.

Sycophants. IV. 237.

Syngrapha. II. 296.

Synods. 1, 279.

T.

Tail after poflibility of iflue cxtinfl. II.

124.
- - - female. II. 1 14.

general. II. 113. vi,

- - - male. 11. 1 14.
- - -

fpecial. II. 1 1 3.
- -

-, tenant iii. II. 112.

Taking, felonious. IV. 230. 232.
- - -

-, unlawful. III. 145.
Talc, or count. 111. 293.
Tales (U circumjlantibus. III. 365. xi. IV.

348.___.__-_ -.., writ of. III. 364.
Talionis lex, IV. 12.

Talliagc. I. 310. IV. 412. 419.
Tariff. 1. 3 I 3.

Taxiition by the houfe of commons. 1. 169.

Taxes. I. 739. 307. IV. 419. 432.
- -

-, thtir annua) amount. I. 331.
Technical words in indictments. IV. 302.
Tcmporaltics of biftiops, their cultody. I.

282. IV. 414.------- reftitution.

I. 380. IV. 414.
Tenant. II. 59.
- - - - to the

praecipe. II. 359. 461.
Tender of amends. 111. 16.
----- ifliie. 111. 3 1 2.

-----
money. 111. 303.
oaths. 1.368. IV. 124.

- - -
-, plea of. 111. 30J.

Tenement. 11. 16. 59.
- - - - -entailable. II. 113.
Tenemental lands. 11. 90.
Tenendum of a deed. II. 298. i.

Tenths, ecc;efiaftical. I. 284. IV. 106.
- - -

-, temporal. I. 308.
Tenure, dillurbance of. III. 242.
Tenures, anticnt. II. 59.
- - -

-, modern. II. 78.
Term in law, eflbign day of. III. 278.

, firft day of. III. 278.
.--._.., original of. III. 275.

-, returns of. III. 277.
- - - of years. II. 143. iii. vi. IV. 423.
Terminum qui praeteriity writ of entry ad.

III. 183.
Termor. II. 142.
Terre-tenant. II. 91.328.
Telt-aa. IV. 57.432.
Tcftamcnt. II. 10. 12. 373.489. 499. XV,

4'7-4i3-
Teftamentary caufes. III. 95.------- guardian. 1. 462. II. 88.
-

jurifdiftion in equity. III.

437------ -
fpiritual courts.

111.97. IV. 414.
Tejlamento annexo, adminiftration cum. II.

504.

Tejlatum capias. III. 283. xiv.

Tejle of writs. III. 274. append, pajjirn,

Ttjies, proof of will per. 11. 508.
, trial per. III. 336.

Theft. IV. 229.
- -

-, it's puniflimcnt. IV. 237. 413.
Theft-bote. IV. 133.
Thcodofian code. I. 81.

Things perfonal. II. 384.
real. 11. 16.

- - -
-, right of. II, I .

Threatening letters. IV. 144.
Threats.
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Threats. III. izo.

. - - - ol" accufaiion, to extort money.
IV. 136.

Timber. II. 281.

_ - - - trees, Healing. IV. 233.

Tippling. IV. 64.

Tithes. I. 388. II. 24.
- - - - cognizable in equity. III. 437.

of forcft land. III. 48.
- - -

-, original dillrihution on I. 384.
- - -

-, fubtradion of. UI. 88. 102.

Tithing. I. 113. IV. 404.

Tithingm^n, I. 114. 406.
Title of afts of parliament. I. 182.

- - - to lands. II. 19;.
. -

, pretended, felling or buy-

ing. IV. 135.
- - - - the crown. I. 190.
- - - - things perfonal. II. 400.
Toleration. IV. 52, 53. 433.

To/t, writ of. III. 34. 195. i.

Tongue, cutting out or difabling. IV. 206,7.

Tonnage. 1.315- IV. 430.

Toti/ura clericalis. IV . 360.

Torts, anions on. III. 117.

Torture. I. 133. IV. 320.
Tourn of the fheriff. IV. 270. 404. 417.
Tout temps priji.

III. 303.
Town. I. 114.

Trade, it's progrefs in England. IV. 412.

^\-j. ^21.^2^.^27.^12.
- -

-, offences againlt. IV. 154.
- -

-, ofFenfivc. IV. 167.
- - -, unlawful cxercife of. I. 427. IV.

160.

Trade fmen. I. 406.
_.-.__, aftions againft. III. 164.
Traitors. II. 499. IV. 75.

Tranfitory aftions. III. 294.

Tranfportation. I. 137. IV. 364. 370, 394.
...,

., returning from. IV. 131.
Trav«rfe of indiiflment. IV. 345.----- offices- III. 260.

-----
plea. III. 312.

Treafon, appeal of. IV. 310.

-, high. rv. 75. 421.
- - -

-, mifprifion of, IV. 120.

-, petit. IV. 75. 203.

-, trials in. IV. 345. IV, 435.

Treafurer, lord high. III. 44. 56.

, killing him. IV. 84.

Treafure-trove. I. 295.
..---_.., concealment of. I. 296.

IV. 121.

Treaties, leagues, and alliances. I. 257.

Trebucket. IV. 169.
Trees, deltroying. IV. 244, t^.
- -

-, ilealing. IV. 233.
Trefayk. III. 186.

Trelpais, coils in. III. 401.
. on lands. III. 208, 209.------ the cafe, adion of. III. 122.
- - ' - - z'i et iirtnli, aftion of. III. 1 20,

121. 123.

Trefpaffcrs ab init:c. HI. 15.
Trial. III. 330. IV. 336.407.
- -

-, new. 111,387. IV. 355. 431.
Triennial ele(!:tions. I. 189.433.
- - - - -parliaments. I. 153.430.432.
Trinity, denial of. IV. 50.
'Trivoda necejfttas. I. 263. 357, II. 102.

Triors, lords. IV. 259, 260.
- - - of jurors. III. 263.
Tripliaitio. III.

3
i o.

Trithing. I. 1 16.

Triverbial days. III. 424.
Trover and converfion, ad-'-ii ^- III 151.

IV. 356.
Truce, breakers oL IV. 68.
- -

-, conservators of. IV. &<;.

Trufls. 11. 356. V. vi.

- -
-, where cognizable. III. 431. 439.

Tub-man, in the exchequer. III. 28.

Tumultuous petitioning. I. 143. IV. 147.

Turbary, common of. II. 34.

Turnips. Healing. IV. 233.

Turnpikes, deltroying of. IV. 144.
Tutor. I. 453. 460.
Twelve tables, laws of. I. 80.

Two witnefles, when neceflary. III. 370.
IV. 350.

Tyranny. I. 126, 133.

V. U.

Vacancy of the throne. I. 211.

Vacarius, Roger. I. 18.

Vacating records. IV. 128.

Vacations. III. 276.
Vadium mortuum. II. 157.
- - - - vivum. II. 157.

Vagabonds. IV. 170.

Vagrants. IV. 170.

-, harbouring them. IV. I7«.
Valor beneficiorum. I. 284.
- - -

maritagii. II. 70.
Valuable confideration. II. 297.
Valvafors. I. 403.
Vafal. n. 53.

Ubi^ity



INDEX.
Ubiquity of the king. I. 270, Vneore priji. III. 303.
Udal right. II. 45. UnderfhcrifF. I. 345.
Vcnary, bcafls of. 11.415, Underwood, ftcaling. II. 233.
Venire facias, writ of. HI. 352. vi. x. IV. Union, articles of. I. 96.

313. 344. iii. .... of GrcatBritain. 1.93. IV. 420.433.
Ventre injpiciendo, writ de. I. 456. Unities of joint eftates. II. 180.

Venue. III. 294. IJniverJitatcs, I. 469.
- -

-, when clianged. III. 294. 384. Univcrfity. I. 471.
VerberatioD. III. 120. - - , -

,, burgcflcs of. I. 174.
Verderors. 111.71,72. _ - - .

,, chancellor of, his certificate. III.

Vcrdiifl. III. 377. vi. xi. IV. 354. iii. v. 335.
- - -

-, falfc. III. 402. IV. 140. , courts of. III. 83. IV. 274.
Verge of the court. III. 76. -.--., right of, to popifti advowfoni.

Vert, vcnjfon, and covert, injuries to, III, III. 25 1 .

71. ---._, ftudy of the law in. I. 26.
Veiled legacy. II. 513, Unknown perfons, larciny from. IV. 2j6.
- - - - remainder. II. 168. Voir dire, oath of. III. 332.
Vetitum namium, HI. 148, Voluntary efcape. III. 415. IV. 130.
Vicar. 1.387. jurifdidion. III. 66.

Vicarages, when eftablifhed. 1.387. IV.42I. manflaughter. IV. 191.
Vicarial tithes. I. 388.

'

. , - - - oaths. IV. 137.

Vice-admiralty courts. III. 69. - - - - - wafte. II. 281.

Vicinage, common becaufe of. II, 33., Vouchee, in recoveries. II. 358. xviii.

Vicineto, jury dc. III. 383. Voucher. Ill, 299,
Vicontiel writs. III. 23S. in recoveries, II. 258. xviii.

Vidames. 1-403. Ufes. II. 137. 271 . 327. IV . 420. 422.423.
View by jurors. III. 298. 358. , covenant to (land feifed to. II. 338.
- - - of frankpledge. IV. 270, - -

-, deeds to lead or declare, 11,339,363.
Vill. 1. 114. ix. X.

Villein. II. 92, IV. 413. , ftatute of, II, 332, IV. 423.
- - - - in grofs, II. 93, Ufurpation of advowfon. III, 242,
- - - -

regardant. II. 93. - - franchifes or offices. III.262.
- - - - fervices, II. 61. Ujura maritima. II. 459.
- - - -

focage. 11.98. Ufury, II, 455, IV. 115. 156.
Villenage, 11.90,92. Vfus-fruRus. VL.^i-].

» privileged. II. 98. Uterinus /rater, II. 232.....
-, pure, II. 90. Uttering falfe money. IV. 89. 99.

Villenous judgment. IV. 136. Vu/garii purgatio. IV. 336.
Vinculo matrimonii, divorce a. III. 94.
Viner, Mr, his inllitution. I. 27.

Violating the queen, ^r. IV. 81, W.
Violent prefumption, III. 371.
Virge, tenant by. II. 148. Wager of battel. HI. 337. 539. iii. IV.

Virgin Mary, a civiliaii and camonift. I.2 1 . 340. 411 . 41 4. 41 7.
Vifcount. 1.399. 1*^'- III. 341. IV. 407. 417.
Vifitation books of hcrtlds. III. 1 05, Wagering policies. II. 461.
Vifitor. I. 479, Wages of members of parliament. It 174.
... - of civil corporations. I. 481. fervants. 1.428.-----

colleges. I, 482. Waifs, I, 296.

hofpitals. I. 482. Wales. I, 93. IV. 420. 424.
Vifne, III. 294. IV. 344, • - - -I courts of. III. 77.
Vivo vadie, eltate />. II. 157. . - . -, part of England. I, 99,
Umpire. III. 16. - - - -, prince of. I. 225.
Unanimity of juries. III. 376. IV. 407. , compafling tndiaAginini
Uncertainty of the law. III. 325. his death. IV. 76.
Vol. IV. Nbu Walcii
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Wales, princefs of. I. 225.

____ .., violating her. IV. 81.

Wandering foldiers and mariners. IV. 165.
Want. IV. 31.

Wapentakes. I. 115.
War and peace, right of making. I. 257.
- - -, articles of. I. 415.

, levying, againft the king. IV. 81.

Ward by conftables, ifjc. I. 356. IV. 419.
Wards and liveries, court of. III. 258.

Wardlhip in chivalry. II. 67. IV. 411. 41 3.

414.
_____ _

copyholds. II. 97.

focage. II. 88.

Warrant. I. 137 IV. 287.
Ji^arrantia chartae. III. 229.

Warranty of chattels perfonal. II. 452.
. _ goods fold. III. 165.

lands. II. 300, i. xv. xviii.

Warren, beafts and fowls of. II. 38.
- - - -, robbery of. IV. 235.
>.__.__-_-, in difguife. IV. 1 44.
Wafte. TI. 281. Ill 22^.
- - -, how prevented in equity. III. 438.
, _ -, impeachment of. II. 283.
_ - - lands, II. 14. gr.
. - -, writ o'i. III. 227.
Watch. I. 356. IV. 289.419.
Water. II. 14 18.

Water-ordeal. IV. 336.

Ways. II. 35.
- - - and means, committee of. I. 307.
- -

-, difturbance of. III. 241.

Weights and meafures.* I. 274. IV. 272.

417.
falfe. IV. 157.

Weregild. IV. 188. 308. 406.

Wells, properly in. II. 5.

WeJl-Saxon-lage. I. 65. IV. 405.

Whales, property of. I. 223.
Wharfs I. 264.

Whipping. IV. 370.
White rents. II. 42.
Whole blood. II. 227.
Widow's chamber. II. 518.
Wife. I. 433.

, battery of. III. 140.

Will, defea of. IV. 20.

, eftatcs at. II. 145.

, of the lord. II. 95. 147.

, vitious. IV. 21.

Wills and tellamcnis. II. 10. 12. 373.489.

499. IV. 417.423.
Winchcfter mcafore. I. 274.

EX.
Window tax. I. 323.

'

Wine, adulteration of. TV. 162.
- - - licences. I. 288.

Witchcraft. IV. 60. 429.

Withdrawing from allegiance. IV. 87.
Withernam. III. 129. 148. 413.
WitnefTes. III. 369.
_ _ . _ _ for prifoners. IV. 352. 434.
-----, tampering with. IV. 126.

-----, their expenfes. III. 369. IV.

355-
-----, to deeds. II. 307.
_ . . . . _ wills. II, 501.
-----, trial by. III. 336.

two, where neceflary. III. 370.
IV. 350.

Wittena-gemote. I. 148. IV. 405.
Women, appeals by. IV. 417.
- - - - children, ftealing or feduftion of.

IV. 209.
-.__., guilty of clergyable felonies. IV.

362.
- - -

-, jury of III. 362. IV. 388.
Woodmote, court of. III. 71.

Wood-ilealing. IV, 233.

Wool, l^c, tranfporting. IV. 154. 421.

Words, aftion for. III. 123.

, cofts in axflions for. III. 400.

-, treafonable. IV. 79.
Worthiell of blood. II. 213.

Wounding, III. 121. IV. 216.

Wreck. I. 290. II. 14. III. io6^

Writ. III. 273,
- - - clofe. II. 346.

of elcftion to parliament. I. 177.
- peerage. I. 400.
- - -

patent. II. 346.
Writs, forms of. III. 51. 183. 273. IV*

420.

Writing of a deed. II. 297..
- - -

-, treafon by. IV. 80.

Writings, ftealing of. IV. 234..
Written conveyances. II. 297.
_ . _ - evidence. 111. 368.

Wrongs. I. 122.

_ _ _ _, private. III. 2.

- - -
-, public. IV. I.

y.

Year. II. 140.
. - - and day, in appeals pf death. IV.

jn. 329.
Yca»



INDEX.
Year and day, in continual claim. IIL Year and day, in wrecks. I. 292.

'75- Year, day, and wafte. II. 252. IV. 37$.
'

copyhold forfeiture. II. Yearbooks. I. 72.
^^4- Years, ellaie for. II. 140.

eftrays. I. 297, Yeomen. I, 406.
^n«- ^' 354- York, cuftom of. II. 517.».---,. ... murder. IV. 197.

THE END.





SUPPLEMENT
TO THE

FIRST EDITIONi
CONTAINING

The moft material Corrbctions and Additions in the

SECOND.

Ptge 46. Iin. 10.

AFTER aftion in/trt; (indifferent in
•^

itfclf)

Page 83. Iin. 2.

For Adrian read Clement

Page 97. Iin. 29.
i J/ter union in/ert this nott.

*r It may juftly be doubted, whether even fuch

an infringement (though a manifeft breach

ofgood faith, unlefs done upon the moft pref-

fingncceffity) would confequentially diflblve

the union : for the bare idea of a ftate, with-

out a power fomewhere reftcd to alter every

part of it's laws, is the height of political

abfurdity. The truth feems to be, that in

fuch an incarporate uniott (which is well dif-

tinguiflied by a very learned prelate from a

fOldermie alliance, where fuch an infringe-
ment would certainly refcind the compaft)
the two contrafting ilates are totally anni-

hilated, without any power of revival ; and

a third arifes from their conjunftion, in

which all the rights of fovcrcignty, and

particularly that of legiflation,muft of neccf.

fity refide. (SeeWarburton's alliance. 195.)
But the imprudent exertion of this

right
would probably raife a very alarming fer-

ment in the minds of individuals; and there-

fore it is hinted above that fuch an attempt

Tn\g\ii endanger {i\iO\xg\\ not certainly <j(f/?roy)

the union.

Page 98. Iin. 16.

Jnjiead of this Paragraph, in/ert thefolloiuiHg.
The town of Berwick upon Tweed was

originally part of the kingdom of Scotland ;

Vol. I.

and, a< fuch, wa£ for  time reduced bjr

king Edward I into the poflefllon of the

crown of England : and, during fuch it's

fubjeAion, it received from that prince a

charter, which (after it's fubfequent ceffion

by Edward BallioJ, to be for ever united to

the crown and realm of Eagland) was con*

firmed by king Edward III, with (bme ad>

ditions ; particularly that it fliould be go-
verned by the laws and ufages which it en-

joyed during the time of Icing Alexander,
that is, before it's redu^on by Edward I.

It's conftitution was new-modelled, and put

upon an Englifh footing by a charter of

king James I : and all it's liberties, fran-

chiies, and cuftoms, were coniinned in par-
liament by the ftatutes zzEdw. IV. c. 8.

and 2 Jac. I. c. 28. Though therefore it

hath fome local peculiarities, derived from
the antient laws of Scotland, [Hale Hift.

C.L.I 83. I Sid. 382.462. 2 Show. 365.]

yet it is clearly part of the realm of Eng-
land, being reprefented by burgeffes in the

houfe of commons, and bound by all a£ts

oi" the Briiifh parliament, whether fpecially
named or otherwife. And therefore it waa

(perhaps fuperfluoufly) declared by ftatute

20 Geo. II. c.^2. that, where England only
is mentioned in any ai^ of parliament, the

fame notwithAanding hath and (hall be

deemed to comprehend the donunion of

Wales and town of Berwick upon Tweed.

And, though certain cf the king's writs or

proceflcs of the courts of Wiflminfter do
not ufually run into Berwick, any more
than the principality of Wales, yet it hath

been
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been folcmnly adjudged, [Cro. Jac. 543.
2 Roll. Abr. 292. Stat. 11 Geo. I., c, 4.

4 Burr. 834.] that all prerogative writs (as

thofe of mandamus, prohibition, habeas cor-

pus, certiorari, &c.) may iffue to Berwick as

well as to every other of the dominions of

the crown of England; and that indidments

and other local matters arifing in the town
of Berwick may be tried by a jury of the

county of Northumberland.

/> Page 100. lin. 11.
^ Leo've out from yearbook to the end of
the paragraph : and inftrt ; "a tix

"granted by the parliament of England
*

fliall not bind thofe of Ireland, becaufe
"

they are not fummoned to our parlia*
** ment :" and again,

" Ireland hath a par-
*' liament of it's own, and maketh and al-
*• tereth laws ; and our ftatutes do not bind
" them becaufe they do not fend knights to

*'our parliament: but their pcrfons arc the
*'

king's fubjedls, like as the inhabitants of
*'

Calais, Gafcoigny, and Guienne, while
*'

they continued under the king's fubjec'
" tion." The general run of laws, enadted

by the fuperior ftate, are fuppofed eo be

calculated for it's own internal goyernment,
and do not extend to it's diftant dependent
countries ; which, bearing no part in the

legiflature, are not therefore in it's ordinary
and daily contemplation. But, when the

fovereign legiflativc power fees it neceffary
to extend it's care to any of it's fubordinate

dominions, and pientions them exprefsly by
name or includes them under general words,
there can be no doubt but then they are

bound by it's laws [Yearbook iHen.VII.3.

7 Rep. 22. Calvin's cafe.}
The original method of pafling flatutes

in Ireland was nearly the lame as in Eng-
land, the chief governor holding parlia-
ments at his pleafure, which ena^ed fuch

laws as they thought proper. [Irifli Stat.

llEliz. ft. 3 c. 8.J But an ill ufc being
made of this liberty, particularly by lord

Gormanftown, deputy -lieutenant in the

reign of Edward IV, {Ibid. 10 Hen. VII.

c. 23.] a fet of ftatutes were there enafted

in the 10 Hen. VII. (fir Edward Poynings
being then lord deputy, whence they are

called Poynings' laws) oneof which, [cap. 4,

expounded by 3 ^4 Ph. & M. c 4.] in order

to reilrain the power as well of the deputy
as the Irifli parliament, provides, i. That,
before any parliament be fummoned or

Kolden, the chief governor and council of

Ireland fliall certify to the king under the

great feal of Ireland the confiderations and
caufes thereof, and the articles of the afts

pnpofed to be pafled therein. 2. That af-

ter the king, in his council of England,
fliall have confidered, approved, or altered

the faid a£i:s or any of them, and certified

them back under the great feal of England,
and fliall have given licence to fummon and
hold a parliament, then the fame fliall be
fummoned and held ; and therein the faid

afts fo tertified, and no other, fliall be pro-
pofcd, received, or rejefted. [4lnft. 353.]
But as this precluded any law from being
propofed, but fuch as were preconceived
before the parliament was in being, which
occafioned many inconveniences and made

frequent diflblutions neceflary, it was pro-
vided by the ftatute of Philip and Mary
before -cited, that any new propofitions

might be certified to England m the ufual

forms, even after the fummons and during
the feffion of parliament. By this means
however there was nothing left to the par-
liament in Ireland, but a bare negative or

power of rejcfUng, not of propofing or al-

tering, any law. But the ufage now is,

that bills are often framed in cither houfc,
under the denomination of " heads for a
**

bill or bills;" and is that fliape they are

offered to the confideration of the lord lieu-

tenant and privy council : who, upon fuch

parliamentary intimation, or othcrwife upon
the application of private pcrfons, receive

and tranfmit fuch heads, or rejcfl them
without any tranfmiflion to England. And,
with rcgpj-d to Poynings' law in particular,
it cannot be repealed or fufpended, unlefs

the bill for that purpofc, before it be cer-

tified to England, be approved by both the

houfes. [Irifli Stat. 1 1 Eliz. ft. 3. c. 38.]

Page 102. lin. 6, 7.

For all other courts read the chancery

J^ Page 105. lin. I.

Leo've out from arc to them in line 3, and

infert ; then in being, which are the birth-

right of every fubjeft, [2 P. W"'. 75.} are

immediately there in force. But this niufl

be underftood with very many and very

great reftriftions. Such colonifts carry with

them only fo much of the Englifli law, as

is applicable to their own fituation and the

condition of an infant colony; fuch, for

inflance, as the general rules of inheritance,

and of pioteftion from pcrfonal injuries.

The artificial refinements and diflinflions

incident
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incident to the property of a great and com-
mercial people, the laws of police and re-

venue, (fuch cfpecially as are inforced by
penalties) the mode of maintenance for the

cftablilhed clergy, the jurifdiftion of fpiri-
tual courts, and a multitude of other pro-
vifions, are neither necefTary nor convenient
for them, and therefore are not in force.

What fliall be admitted and what rejefted,
at what times, and under what reftriftions,

muft, in cafe of difpute, be decided in the

firft inflance by their own provincial judi-
cature, fubjeft to the revifion and controll

of the king in council ; the whole of their

conflitution being alfo liable to be new-
modelled and reformed, by the general fu-

per-intending power of the legiflature in the

mother country.
IhiJ. Iin.i6.

J) After particularly named inftrt ;

With lefpedl to their interior polity, our

colonies are properly of three forts, i . Pro-

vincial eftablifhmcnts, the conftitutions of
which depend on the refpeftive commiffions
iffiied by the crown to the governors, and
the inftrufHons which ufudly accompany
thofe commiffions ; under the authority of

which, provincial aflemblies arc conftituted,
with the power of making local ordinan-

ces, not repugnant to the laws of England.
2. Proprietary governments, granted out by
the crown to individuals, in the nature of

feudatory principalities, with all the infe-

rior regalities, and fubordinate powers of

legiflation, which formerly belonged to the

owners of counties palatine : yet ilill with
thefe exprefs conditions, that the ends for

which -the grant was made be fubftantially

purfued, and that nothing be attempted
which may derogate from the fovereignty
of the mother country. 3 . Charter govern-
ments, in the nature of civil corporations,
with the power of making by-laws for their

own interior regulation, not contrary to the

laws of England; and with fuch rights and
authorities as are fpecially given them in

their feveral charters of incorporation.

fl Ibid. lin. 30.

Jfter efFeft inftrt \ and, becaufe feveral

of the colonies had claimed the fole and ex-

clufive right of impofing taxes upon them-

felves, the ftatute 6Geo. III. c.12. exprefsly
declares, that all his majefty's colonies and

plantations in America have been, are, and
of right ought to be, fubordinate to and

dependent upon the in\perial crown and

/.

J

parliament of Great Britain ; who have full

power and authority to make laws and fla-

tutes of fufficient validity to bind the colo-
nies and people of America, fubjedls of the
crown of Great Britain, in all cafes what-
foever.

Page 107. lin. 4.

After Wales inftrt ; and Berwick,

Page 1 10. lin. 5.

-^/^ Church, infert; Yet extraparochiaf
waftes and marfh lands, when improved and
drained, are by the ftatute 17Geo.II. c.37.
to be afTefled to all parochial rates in the

parifh next adjoining.

Page 126. lin. 25, 26.

For are totally void in law read may be
afterwards avoided,

/Page I 29. lin. 2.

.«^^Life. inftrt; But, even in the times
of popery, the law of England took no

cognizance o(proftjjion in any foreign coun-

try, becaufe the faft could not be tried in

our courts ; [Co. Litt.132.] and therefore,
fince the reformation, the difability is held
to beabolifhed. [Salk. 162. J

. Page 134. lin.g.

Afttrkrv'icc: inftrt; excepting failors ana
foldiers, the nature of whofe employment
neceflarily implies an exception :

Pag«i43.
d

Afterio-j. (in note*) inftrt ; The firft men-
tion of it in our ftatute law is in the pre-
amble to the ftatute of Wcftm. I. 3 Edw. J.

A.D. 1272.
- Page 143. lin. 24.
J After France inftrt this note. Thefe were
affcmbled for the laft time, A.D. 1561.
See Whitelockc of Pari. c. 72.

» Page 147. lin. 28.

«/ After fcruple. injtrt; And yet, out of a-

bundant caution, it was thought neoeflarv

to confirm it's afts in the next parliament,

by ftat. 13 Car. II. c. 7. & c. 14.

n Pagei52, lin. 7.
•^

-^j'^r eftates inftrt; And, from this want
of a feparate aflembly and fcparatc negative
of the prelates, feme writers have argued
[Whitelocke on Pari. c.72. Warburt. al-

liance, b. 2. C.3.] very cogently, that the

lords fpiritual and temporal are now in rea-

lity only one eftate : [Dyer. 60 ] which is

unqucftionably true in every cfFedual fenfe,

though theantient diftindion between them
ftill nominally continues.

Pawe
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A Page I $2.
«

Afttr C.6. (in Hote'^J infert\ The aft of

uniformity, I Eliz. c.2. was paffcdwith the

diflent of all the bifhops ; (Gibf. ood.268.)
and therefore the ftile of lords fpiritued is

omitted throughout the whole.

J^ After 6, 7. (in note'^) in/trt ; See Kcilw.

184; where it is holden by the judges,

7 Hen.Vril, that the king may hold a par-
liament without any fpiritual lords. This

was alfo exemplified in faft in the two firft

parliaments of Charles II ; wherein no bi-

fhops were fummoned, till after the repeal
of theftat. i6Car.I. c.27. byftat. i3Car.n.
ft. I. c.2.

Page 160. lin. 54.
Leave 9utfrom But to retjuired in pag.^(> i •

i'"- 3 •
Page 161. kn. »2.

I\ Aftir any other ittfrrt ;

* The only way by which courts of jafticc

could antiently take cognizance of privily
of parliament was by writ of privilege, ua

the nature of a fuperfideaty to deliver the

party out of cuftody when arretted in a civil

fuit. [Dyer. 59. 4Pryn. Brcv. Pari. 757.]
For when a letter >vas written by the ^eaicer
to the judees, to ftay proceedings againft
a privileged perfon, (hey rejefted it as con-

trary to their oath of office. [Latch. 48.

Noy . 83.] But fince the ftatute 1 2W. Ill .

c. 3. which enafts, that no privileged per-
fon fhall be fubjcA to arreft or imprifon-

ment, it hath been bdd that fuch arreft is

irregular ab initio, and that the party may
be difcharged upon motion. [Stra. 989] It

is to be obferved, that there is no prece-
dent of any fuch writ of privilege, but only
in civil fuits; and that the llatute of ijac.l.

c. 13. and that of king William (which re-

medy fome inconveniences arifing from pri-

vilege of parliament) fpeak only of civil

aftions. And therefore the claim of privi-

lege hath been ufually guarded with an ex-

ception as to the cafe ot indiftable crimes ;

[Com Journ. 17 Aug. 1641.] or, as it hath

been fieauently exprefled, of treafon, felo-

ny, and breach (or furety) of the peace.

[41011.25. Cera. Journ. 20 May. 1:675.]

Whereby it feenis to have been onderftood

that no privilege was allowable to the mem>
bers, their families, or fervantft in any crime

whatfoever ; for all crimes arc treated by
the law as being contra factm donum rtgit.

And inftances have not been wanting, where-

in pj^ivilegcd pcrfons have been eonviAed af

mifdemefners, and committed,, or profecu-
ted to outlawry, even ia the midJdle of a

feffion; [Mitb. 1 6 £/i«. /r. »« 5fl«f<*.—
Lord Raym. 1461.] which proceeding hat

afterwards received the iandUon and appro-
bation of parliament. [Com. Jovm. i6May.
1726.] To which may be added, tiwc» a
few years ago, the cafe of writing and pub-

liftiing feditious libels was refolved by both

houfes [Com. Journ. 24NOV. Lord's Journ.

29 Nov. 1763,] not to be iiuitled to privi-

l^e, and that the reafoas, upon which that

cafe proceeded, [Lords Proteft. iiid.'\ ex-

tended equally to every indiflable offence.

So that the chief, if iK>t the only, jprivili^e
of parliament, in fuch caies, feems to be

the right of receiving immediate informa-

tion of the imprifmunent or detention of

any member, with the rcaibn (or which he
is detained : a praflice that is daily vibd

upon the flighteft military accufations, pre-

paratoryto a trial by a court martial ;^[Con>.

Journ. ao Apr. 176a.] and which is recog-
niaed by the feveral temporary ftatutee fir>r

(nfpending the habias corpus a£l, [particu-

larly a 7 Geo. II. C.6.] whereby it is provi-

ded, that no member of either houfe ^all
be detained, till the matter of which he

fiands fufpeded, be firft communicated 10

the hoafe of which he is a member, and
the confent of the iaid houfe obtained for

his commitment or detaining. But yet the

ofage has anifurmly been, ever ftnce the re-

volution, that the communication has been

fubfc(}uent to the arreft.

^ Page 164.
¥ After 1 7 . (iH notf) infert ; See the anfwer

to this cafe by fir Heneage Finch, Com.

Journ. aaApr. 1-67 1.

A Page 174. fin. 27.
•^

After feal, infert ; or any other appointed

by the king's commiffion : and, if none be

fu appointed, the houfe of lords (it is faid)

may eleft.

/\ Page 1 76. lin. 32.
*'

After to, in/erti the title to it i* then

fettled ; which ufed to be a general one for

all the afts paffed in the feffion, till in the

*fth year of Henry VIII diftinft titles were

introduced for each chapter. [Lord Bacon

on afcs. 8». 326.] After this.

Page 177. lin. 18.

After lords infert ; But, when an a& of

grace or pardon is pafted, it is firft £gned

by his majefty, and then read once only in

each of the houfes, without any new en-

grofling or amendment. [D'ewes jonun. xo.

7^. Com. journ. i; Jumt. »747>1
Pag*
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A Page 177. lin. 20.
^
Afttr aflent ; inftrt', except in the cafe of

a money bill, which after receiving the con-

currence of the lords is fent back to the

houfi;ofcommons>[Com.journ.24jul.i66o.]

/I Page 177. lin. 34.
•

After upon it." infert-. When a Ihoney bill

is paflcd, it is carried up and prefentcd to

the king by the tpeaker of the houfe of

connnons; \RjI. Pari. gHea.If^. in Pryn.

4 Jnft. 30, 3 I.J atii the royal afTent is thus

€xpreflcd, **Je roy remercie fes loyal fuhjeas,
**

tutepte lour temvolence, et aujji It veut, the
**
king thanks his loyal fubjcfts, accents

"their benifevolence, aaid wills it fo to be."

In cafe of an «d of grace, which originally

proceeds fitwi the crown and has the roy^
aflent in the frft ftagc of it, the clerk of the

parliament thus pronounces the gratitude of
the fttbjeft ;

*^
tes frtlais, feigneursy et com-

**
mtnst en et frejtnt parliament affembleest au

•* «»« de tvuts t/eus autrts fuhjtaty rtmercitnt
*^ trts huHtbkment 'votrt majejie, et frient a
** Dieu vous dormtr en /ante ione vie et longue ;

*• the prelates, lords, and commons, in this
**

prefent parliament aflembled, in the name
*' of aTl your other fiibjefts, moft hambly
•• thank your majefty, and pray to God to

"grant you in health and wealth long to
** live." [D'cwes joum. 35.]

After royal, injert ; excepting his eUer
broth r Theobald, who (as earl of Blois)
was already provided for.

Page 193. lin. 27.

Afttr ufurper ; infert ; and therefore he
rather chofc to rely on a title by eledion,

[^' Ego Stephanus Dei gratia afjenfu cltri jet

*'
populi in regetnAnglorumeleiluSt i^c." {Cart.

A.D.ii^6. Ric.de Haguftald 314. Hearne
«// GmH. Neubr. 7 1 1 . ) ]

Page 196. lin. 20.

For right read law

Page 208. lin. 6.

For only read eldeft

Page 217. lin. 20.

Foriy read VI.

A Page 218. lin. 30.
•^

Afkr fon. injert ; But under the defcrip-
tioh of the king's xhtldren his grandj»ns are

held to be included, without having re-

courfe to fir Edward Coke's interpretation
of nepbe'w : and therefoj c when his late ma-

jefty created his grandfon, the fecond fon

of Frederick ptiuce of Wales dcccafiJd,

/

/

duke of York, and referred it to the hoate
of lords to fettle his place and precedence,

they certified [Lords joum. 24 Apr. 1760 ]
that he ought to have place next to the duke
ofCumberland, the king's youngeft fon ; and
that he might have a feat on the left hand
of the cloth of eftatc. But when, on the
acceffion of his prefent majefty, thofe royal

perfonages cea£ed to take place as the cJ?iJd-

ren, and ranked only as the brother and
uncle, of the king, thev alio left their feata

on the fide of the cloth of eftate : fo that

when the duke of Glocefter, his ma^fty'«
fecond brother, took his feat in the houfe
of peers, [ibid, iojan.1765.] he was placed
on the upper end of the earl's bench

(
on

which the dukes ufually fit) next to his roy^l
highnefs the duke of York

n Page 224. lin. 13.
•^

After council, in/ert ; Whenever aiSo a

queftion arifes between two province* in

America or eUewhere, aa coacerning the
extent of their charten and the like, the

king in his council exercifes origitiml jurif-
didtion therein, upon the principles of feo-

dal foveneignty. And fo likewife when any
perfon claims an ifland or a province, in
the nature of a feodal principality, by graot
from the king or his anceftors, the deter-
mination of that right belongs to his ma-
jefty in council : as was the cafe of the earl

of Derby with regard to the iflc of Man ip
the reign of queen Elizabeth, and of the
earl of Cardigan and others, as reprefenta^
tives of the duke of Montague, with rela^

tion to the ifland of St. Vincent in 1764.
But from all the dominions of the ciown,
excepting Great Britain and Ireland, au

appellate jurifdi6\ion (in the laft refort) ia

vefted in the fame tribunal ; which ufually
extrcifes it's judicial authority in a com-
mittee of the whole privy council, who
hear the allegations and proofs, and make
their rep ri to his majefty in council, by
whom the judgment is finally given.

/^ Page 229. lin 14.
•/

.^'^fr religion, injert i And, with refped
to the latter of thefe three branche»,^ we
may farther remark, that by the i.A of a*

nion, 5 Ann. c 8. two preceding fhitute*

are recited and confinned ; the one of the

parliament of Scotland, ihe other of the

parliament of England : which e ad ; the

former, that every king at his accefttou

(hall take and fuofcribe an oath, to pre-
ftrve the proteftant religion and prcfbytCr
i^iau churcn govemmeot in i>cotlaad ; the

laUer
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latter, that At his coronation he (hall take

and fubfcribe a fimilar oath, to preferve the

fettlement of the church of England within

England, Ireland, Wales, and Berwick,
and the territories thereunto belonging.

Page 235. lin. 18,

^/ier empire ; at^J thii note. Rex allega-vit,

quod ipfe
omnes libcrtates baberet in regno J'uo,

quas imperator 'vindtcabat tn imptrio. (M. Pa-

ris, ji.D. 1095.)
A Page 240. lin. 19,
J y^^r Great Britain, in/erf, and that the
**
king was a ftranger to our language and

"conftitution."

* Page 247. lin. 10.

V Jfter of in/ert ; this country, as well as

of the reft of

Page 247. lin. 21.

V Leave out from And the truth to reciting
in page2j\.S. iin.^. and in/ert ; But the truth

is, (o few cafes (if any) had arifen, wherein

the privilege was either claimed or difpu-

ted, even with regard to civil fuits, that

our law books are filent upon it, previous
to the reign of queen Anne ; when an em-
baflador from Peter the great, czar of.Muf-

covy, was aftually arretted, and taken out

of his coach in London, [21 July. 1708.

Boyer's annals of queen-Anne.] for a debt

of 50/. which he had there contradled. In-

ftead of applying to be difcharged upon his

privilege, he gave bail to the adlion, and

the next day complained to the queen. The

perfons who were concerned in the arreft

were examined before the privy council (of
which the lord chief juftice Holt was at

the fame time fworn a member) [25 July.

1708. ibid] and feventeen were committed

to prifon : [25, 29 Jul. 1708. ibid.] moft of

whom were pro ecuted by information in

the court o( queen's bench, at the fuit of

the attorney general, [2^ Oft. 1708. ibid.]

and at their trial before the lord chief juftice

were convifted of the fafts by the jury ;

[14 Feb. 1708. ibid ] referving the queftion
of law, how far thofe fads were criminal,

to be afterwards argued befor^ the judges ;

v/hich queftion was never determined. In

the mean time the ciar refented this affront

very highly, and demanded that the ftieriff

of Middleiex and all others concerned in

the arreft ftiould be puniftied with inftant

death. [17 Sept. 1708, /^d'] But the queen

(to the amazement of that defpotic court

direfted her fecretary to inform him,
" that

•'
ftie could inflifl no puniftiment upon arty,

** the meaneft, of her fubjeds unlefs war-

" ranted by the law of the land, and therc-
" fore was perfuaded that he would not in-
"

fift upon impoflibilities." [11 Jan. 1708.
ibid. Mod. Un. Hift. xxxv.454 ] To fatisfy
however the clamours of the for.^gn mini-

fters, (who made it a common caufe) as well
as to appeafe the wrath of Peter, a bill was

brought into parliament, {Com. journ.
1708] and afterwards pafled into a law,

[21 Apr. 1709. Boyer, ibid.] to prevent
and to punifti fuch outrageous infolcnce for
the future. And with a copy of this aft,

elegantly engrofted and illuminated, ac-

companied by a letter from the queen, an
embaftador extraordinary [Mr Whitworth.]
was commiflloned to appear at Mofcow,
[8 Jan. 1709. Boyer, ibid.] who declared
'•

that though her majefty could not inflift
" fuch a puniftiment as was required, be-
" caufe of the defeft in that particular of
" the former eftabliftied conftitutions of her

"kingdom, yet, with the unanimous con-
"

fent of the parliament, fhe had caufed «
" new aft to be paft"ed, to fcrve as a law
"for the future." This humiliating ftep
was accepted as a full fatisfaftion by the
czar; and the offenders, at his requeft,
were difcharged from all farther profecution.

This ftatute [/Ann. c. 12.} recites

/y Page 248. lin. 27.
•'

After now i^ert ; held to be part of the
law Qi the land, and are

1 Page 252. lin. 11.
•^

After arms, infert ; But paffports under
the king's fign manual, or licences from his
embafladors abroad, are now more ufually
obtained, and are allowed to be of equal
validity.

Page 255. Hn. 26.

n After do it. infert ;

V It is partly upon the fame, and partly
upon a fifcal foundation, to fecure his ma-
rine revenue, that the king has the prero-
gative of appointing ports and ha^vens, or
fuch places only, for perfons and merchan-
dize to pafs into and out of the realm, as
he in his wifdom fees proper. By the feo-

dal law all navigable rivers and havens were

computed among the regalia, [z Feud. t.z6.

Crag. 1. 15. 15. J and were fubjeft to the

fovereign of the ftatc. /^nd in England it

hath always been held, that the king is lord
of the whole fliore, [F. N. B. 113.] and

particularly is the guardian of the ports and
havens, which are the inlets and gates of
th« realm : [Dav. 9. 56.] and therefore, fo

early
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eirly as the reign of king John, we find

(hips (eized by the king's officers for put-

ting in at a place that was not a legal port.

[Madox hift. exch. 530.J Thefc legal ports
were undoubtedly at firft afligned by the

crown ; fince to each of them a court of

portmote is incident, [4 Inft. 148.] the ju-
rifdiftion of which muft flow from the royal

authority : the great ports of the fea are alfo

referred to, as well kaown and eftabliftied,

by ftatute 4 Hen. IV. c.20. which prohibits
the landing elfewhere under pain of confif-

cation : and the ftatute i Eliz. c. 1 1 . recites

that the franchife of la-ing and difcharging
had been frequently granted by the crown.

But though the king had a power of

granting the franchife of havens and ports,

yet he had not the powe. of rcfumption, or

of narrowing and confining their limits

when once eftablilhed ; but any perfon had
a right to load or difchargc his merchan-

dize ia any part of the haven : whereby
the revenue of the cuftoms was much im-

paired and diminiftied, by fraudulent land-

ings in obfcure and private corners. This

occafioned the ftatutes of i Eliz. c. 1 1 . and

13 & i4Car. II. c. n. J. 14. which enable

the crown by commiflion to afcertain the

limits of all ports, and to affign proper
wharfs and quays in each port, tor the cx-

dufive landing and loading of merchandize.

The ereftion of beacons^ light-houfes,
and fea-marks, is alfo a branch of the royal

prerogative : whereof the firft were antiently
ufed in order to alarm the country, in cale

of the approach of an enemy ; and all of

rficm are fignally ufeful in guiding and pre-

serving vcffels at fea by night as well as by

day. For this purpofe the king hath the

exclufive power, by commiffion under his

great feal, [3 Inft. 204. 4 Inft. 148.] to

caufe them to be ereftrd in fit and conve-

nient places, [Rot. Clauf. iRic.II. m. 42.

Pryn. on 4 Inft. 136.] as well upon the

lands of the fubje^ as upon the dcmefnes

of the crown : which power is ufually veftcd

by letters patent in the office of lord high
admiral. [1 Sid. 158. 4 Inft. 149I And by
ftatute 8 Eliz. c. 13. the corporation of the

trinity-houic are impowered to fct up any
beacons or fea-marks wherever they ftiall

think them neceflary ; and if the owner of

the land or any (Jthcr perfon ftiall deftroy

them, or ftiall take down any fteeple, tree,

or other known fca-mark, he fhall forfeit

loo/, or, in cafe of inability to pay it,

ftiall be ip/o fcUlo outlawed.

Page 2^9. lin. »4.
Ltavt out from And, /• public in lint 18.

/. Page 279. lin. 13.
•^

Afttr amercements add this note. Roger
North, in his life of lord keeper North,

(43, 44) mentions an eyre, or ittr^ to hare
been held fouth of Trent foon after the re-

ftoration : but I have met with no report
of it's proceedings.
A Page 292. lin. 2.
^

Afttr deodand. inftrt ; But juries have of
late very frequently taken upon themfelve*
to mitigate thefe forfeitures, by finding only
fome trifling thing, or part or an intire thing,
to have been the occafion of the death. And
in fuch cafes, although the finding of th«

jtiry be hardly warrantable by Uw, the
court of king's bench hath generally refu-

fed to interfere on behalf of the lord of rh«

franchi^, to affift fo odious a claim. [Fof-
ter of homicide. 266.

Page 304. Im. r9.
•/ A/}er wines, infert ; which is conflderably
older than the cuftoms, being taken notice-
of in the great roll of the exchequer, 8 Ric.l,
ftill extant. [Madox hift exch. 526,532.]

Page 321. lin. 18.^For it never in faft amounted to quite fo

much read complaints were made (in the
firft years at leaft) that it did not amount
to fo much

Page 323. lin. 18.

For operating on read being pleaded tO

Jf Page 329. lin. 22.

Leave out But and infert ; and the king's
letters patent, appointing the new ftieriffs,

ufed commonly to bear date the fixth day
of November. [Stat. 12 Edw. IV. c. i.j
The ftatute of Cambridge, 1 2 Ric. U. c.2.

ordains, that the chancellor, treafurer, keeper
of the privy feal, fteward of the

king's
houie, the king's chamberlain, clerk of tne

rolls, the juftices of the one bench and the

other, barons of the exchequer, and all o-
thcr that ftiall be called to ordain, name,
or make juftices of the peace, JheriJ'st and
other officers of the king, ihall be iwom to
aft indifftrently, and to name no man that
fueth to be put in office, but fuch only as

they ftiall judge to be the beft. and moft
fufficient. And

/f Page 330- lin. 25.^ After book, injert ;
and the ftatute 34 &

35 Hen. VIII. c. 26. §.61. which exprefsly
recognizes this to be the law of the land,.

A Page 331. lin. 10
J After IvN injert; However, it mulft be

acknow>
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acknowleged, that the praAice of occafion-

ally naming what are called pocket fheriffs,

by the fole authority of the crown, hath
been uniformly continued to this day.

Page 337. lin. 5.

After fuddenly injirt ; or in prifon,

* Page 339- ^i";
*•

«/ After peace, infert \ either claim that

power by prefcription ; [Lamb. 15.] or

were bound to exercife it by the tenure of

thwir lands; \ibid. 17.] or, laftly,

i\
Page 348. lin. 28.

J After dSter, infert; (though a fubfequcnt
nomination will be raUd) [Stra. 1 123.]

Page 35 1, lin. 19.

After he imfert ; remains in England, and

Ibid. lin. 20.

Beftrt after infert ; in his abfence, or du-

ring (perhaps) his inability, or

Page 352. lin. 13.

After nnmamea, infert ; and childlefs,

A PagC3S9. lin. i.

J Afier lords : infert ; and fome are of opi-
nion that there muft be at leaft two writs

of fummons, and a fitting in two diftinft

parliaments, to evidence an hereditary ba-

rony : [Whitelocke of pari. c. 114.]

Page 400. lin. 22.

/For
Edmond earl of Kent being taken read

Thomas earl of I.ancafler being condemned

Paee404 lin. 27.
For their read nuncupative

Page 409. lin. 6.

For informal read nuncupative

/Page 426. lin. 2^.
Leefve out from Idiots to it in page^zj.

lin.2. and infert ; It was formerly adjudged,
that the ifTue of an idiot was legitimate,
and confcquently that his marriage was va-

lid. A Arange determination ! fince con-

fcnt is abfolutely requifite to matrimony,
and neither idiots nor lunatics are capable
of confenting to any thing. And therefore

the civil law judged much more fenfibly,
when it made fuch deprivations of rcafon a

previous impediment, though not a canfe

be difBcult to prove the «a5 ftate of the

party's mind at the afttral celebration of the

nuptials, upon this account (concurring
with forae private family [See private afts

23Geo. II. C.6.] reafons) the ftat. 15Geo.II.
c. 30. has provided, that the maniage of

lunatics and perfons under phrenzies (
if

found lunatics under a commiflion, or com-
mitted to the care of truftees by any aft of

parliament) before they are declared of

found mind bv the lord chancellor or the

majority offucn truftees, (hall be totally void.

Page 444. lin. 24.

J^ Leave out from any to baftard in tine ac.

OMd infert; the prefumptive heir Ihall be ad-

mitted to the inheritance ; thongh liable to

lofe it again, on the birth of a cnild within

forty weeks from the death of the hufband.

[Britton. c.66. page 166.}

Page 453. lin. 7.

J After aetatem. infert ; So alfo, in much
more modern times, a boy of ten years old,

who was guilty of a heinous murder, was
held a proper fubje£l for capital pnnifhmenc,

by the opinion ofall thejudges. [Fofter.72.1

Page 464. lin. 7.

J^ Afier ciTCuiii. infert; And, even thougk
they be fo approved, ftill if contrary to

law they are void.

Ibid. lin. 28.

Ji For It cannot be a truftee ; read It can-

not be feized of lands to the ufe of another;

[Bro. Abr. tit. Feoffm. al ufes. 40. Bacon of
ufes. 347.]

Page 469. lin. 15.

^ After authority, add this note. This no-

tion is perhaps too refined. The court of

king's bench, from it's general fuperinten-
dent authority where other joriidiftions are

deficient, has power to regulate all corpo-
rations where no fpecial vifitor is appointed.

But, as it's judgments are liable to be re-

verfed by writs of error, it wants one of

the cffential marks of vifitatorial power.

Page 473. lin. 9.
J^ Before a writ infert; an information in nature

of Ibu. lin. 16.

of divorce, if they happened after marriage. « Leave ea/ /rofflr fufficiently /« charter ««/
And** infert; in moft of them were fufficiently rc-{Ff 23. lit. I / 8. ^ tit. 2. /. 16.]

modern rerolutions have adhered to the rea-

fon of the civil law, by determining [Mor-
rifon's cafe, coram

De/e^at.]
that the mar-

riage of a luniitic, not neing in a lucid Jn-

ferval, was ab/blutely void. But as it might

gular : but the judgment againft that of

London was reverfed by aft of parliament

[Stat 2W. & M. C.8.] after the revolution^

and, by the fame ftatute, it is enafted that

the franchifes

THE END
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