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SUPERFUND PROGRAM: STATUS OF CLEANUP
EFFORTS

TUESDAY, MARCH 21, 2000

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON SUPERFUND, WASTE CONTROL, AND

RISK ASSESSMENT,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:05 p.m. in room
406, Dirksen Senate Office Building, Hon. Lincoln Chafee (chair-
man of the subcommittee) presiding.

Present: Senators Chafee, Crapo, Lautenberg, and Smith [ex
officio].

OPENING STATEMENT OF HON. LINCOLN CHAFEE,
U.S. SENATOR FROM RHODE ISLAND

Senator CHAFEE. Today the subcommittee will hear testimony on
the current status of cleanup activities under the Superfund pro-
gram. This is my first hearing as chairman of the Subcommittee
on Superfund, Waste Control, and Risk Assessment. I’m honored to
chair this committee, which has jurisdiction over many of the na-
tion’s laws that regulate hazardous and solid waste.

A lofty standard has been set by the Senators who have chaired
this subcommittee in the past. The distinguished chairman of the
full committee, Senator Bob Smith, led this subcommittee for 5
years during a critical period in the program and is a tireless advo-
cate for fairness and efficiency in Superfund.

The current ranking minority member of this subcommittee, Sen-
ator Frank Lautenberg, was chairman from 1987 until 1995 and
has been a fierce advocate for our laws governing toxic waste.

The Environment and Public Works Committee has achieved sig-
nificant progress because its members have always worked in a bi-
partisan manner. Out of this cooperative spirit, Congress enacted
the Comprehensive Environmental Response Compensation and
Reliability Act of 1980. This landmark statue was enacted only be-
cause members of this committee had the foresight to reach across
the aisle and forge bipartisan solutions to the startling environ-
mental problems that faced this Nation. They knew that partisan-
ship would be no excuse for ignoring the discovery of toxic waste
sites, such as Love Canal in New York and the Valley of Drums
in Kentucky.

Indeed, the original Senate Superfund bill was a bipartisan effort
from the beginning. The bill was cosponsored by the chairman and
ranking minority members of the full committee and the two sub-
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committees with jurisdiction, including Senators John Culver of
Iowa, Ed Muskie of Maine, Robert Stafford of Vermont, Jennings
Randolph of West Virginia, Daniel Patrick Moynihan of New York,
and my father, Senator John Chafee of Rhode Island. Four of these
original cosponsors chaired the full committee at one point in time.

As the Superfund program began to develop, we discovered that
it created incentives for litigation and it was too costly and time-
consuming.

Since 1994, this committee has debated proposals to reform the
inadequacies of Superfund. During this debate, EPA also undertook
a wide variety of administrative reforms within the constraints of
the existing statute to make the program more efficient, more fair,
and less costly.

The reforms, which I believe EPA Assistant Administrator Tim
Fields will discuss in part today, are one reason why the nature of
the debate has changed. While the program is far from perfect, it
is, frankly, a better program than the one that existed in 1994.

Since becoming chairman of this subcommittee, I have been visit-
ing Rhode Island’s 13 National Priority List sites to see firsthand
how the Superfund program works on the ground. Rhode Island’s
NPL sites represent a good cross-section of the types of sites found
around the country. Each of Rhode Island’s sites include highly
emotional issues, such as sites with contaminated groundwater,
sites with contaminated river sediments, sites with municipal li-
ability issues, and sites with dioxin-contaminated soil in residential
areas.

At each site I visit, I ask local officials, residents, and responsible
parties how the Federal Superfund program is working. I must be
honest: time after time I hear that EPA is doing an outstanding
job—and that is the truth. That’s what I’m hearing as I tour Rhode
Island sites. I have been told that EPA has been responsive to the
concerns of local communities and has worked hard to enhance
fairness and the pace of cleanup.

Acknowledging that today’s Superfund program is different, I
would like to take a fresh look at Superfund to identify the current
status of cleanup activities, the accomplishments achieved so far,
and what improvements can be made to enhance cleanups. In es-
sence, I would like a snapshot of the current program so we can
make informed decisions on the course of action to pursue.

We have two questions before us: where are we today, and where
do we go from here?

The Federal Superfund program has made significant progress in
cleaning up the Nation’s worst hazardous waste sites. According to
EPA, more than 90 percent of the cleanup decisions have been
made, and more than half of all remedy construction is deemed
complete.

Potentially-responsible parties and taxpayers have spent tens of
billions of dollars cleaning up sites across our Nation. While
Superfund was originally enacted to address the Nation’s worst
hazardous waste sites, today’s situation is different. Companies
have made large advances in waste management and remediation
technology. State and local governments have developed mature
cleanup programs, and the public is more involved in Superfund
decisions that affect their communities.
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From here, we must focus on the parts of the program that can
be agreed on, to a certain extent, so that, in a bipartisan basis, we
can assure the worst sites are cleaned up quickly, safely, and fair-
ly.

It has been my experience and the experience of this committee
that progress can be made if we reach across the aisle to craft solu-
tions that benefit everyone. I would like to inject that type of co-
operation into the Superfund debate. I don’t believe we can succeed
without it.

I look forward to working with Senator Lautenberg and all mem-
bers of this subcommittee to find solutions to the remaining prob-
lems.

I’d like now to turn to the ranking member of the subcommittee,
Senator Lautenberg, for his opening statement.

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Thank you, Mr. Chairman. I congratulate
you for kicking off this hearing today. This has been a lingering
problem, an opportunity for us dealing with Superfund, and I must
say that your father was a great leader of this subcommittee and
the committee and we worked cooperatively together. I thank you
for mentioning my tenure as chairman. I look back longingly at
those days.

[Laughter.]
Senator LAUTENBERG. I have since that time, and almost all of

my service in the Senate, I have been very involved in many pro-
posals for Superfund legislation, going back to the successful reau-
thorization of the program in 1986 and the legislation in the 103d
Congress which came very close to passing.

I’ve also been watching the program, itself, and am pleased at
the progress it has made, as you noted. Just about half of the
Superfund sites still named on the national priorities list are com-
pletely cleaned up, and final cleanup plans have been approved for
more than 1,000 other sites. Over 90 percent of the sites on the Na-
tional Priorities List have cleanups underway or completed.
Superfund has been particularly effective in moving quickly to
eliminate the most dangerous threats to the public. The program
has performed about 6,000 emergency removals of hazardous waste
sites, each one potential serious health risk.

I daresay there have been advances in getting settlements to
have the responsible parties perform the work and reducing litiga-
tion.

In this era of the declining Federal expenditures, it has been
more important than ever that those responsible for the contamina-
tion pay for the cleaning up and stretch Superfund dollars to cover
as many abandoned sites as possible.

Since 1992, 70 percent of all cleanups have been performed by
responsible parties. Those are really encouraging advances, and I’m
looking forward to hearing what today’s witnesses will have to say
on the progress that has been made cleaning up specific sites in
their areas.
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Now that Superfund is really hitting its stride, we need to keep
that momentum going, and I want to encourage suggestions on how
we can accomplish that.

One area that I am very interested in taking action on is
brownfields, and I particularly look forward to hearing from our
witnesses on their views of brownfields and whether they feel that
it is a helpful program or could be energized.

I also want to note that this is a significant occasion, Senator
Chafee’s first hearing as chairman of this subcommittee. It is quite
appropriate, again, considering the history of the Chafee family in
the environmental issues, and I look forward to working with him
and other members of the subcommittee.

I have been very encouraged by Senator Chafee’s interest in
working toward legislation which could be enacted into law and
hope that this hearing is just the first step in a productive year
working together on bipartisan projects.

I’m looking forward to hearing from our distinguished witnesses
today and note that they include a mayor from my home State, the
mayor of Elizabeth, NJ, Mayor Bollwage. He’s in his seventh year
as mayor of Elizabeth, the fourth-largest city in New Jersey. It is
a city, also, that I frequented as a small child. Mayor Bollwage has
been very involved in projects that reuse contaminated land very
successfully, including a mega-mall being built on the site of a
former municipal landfill.

Mayor Bollwage was also cochair of the Conference of Mayors’
Brownfields Task Force last year, and he has worked with other
cities to encourage the development of abandoned, contaminated
properties across the country, properties that will become a major
source of new jobs and new life for our inner cities, thanks to his
vision and people like himself.

So I welcome all of you to this hearing. This is probably the last
of my tenure as U.S. Senator, and certainly it is important for me
to be able to hear from these witnesses, many of whom have be-
come friends because we’ve worked together over the years, and to
know that it is still possible for a lame duck to fly. We want to get
something done.

Thank you very much, Mr. Chairman.
Senator CHAFEE. Thank you, Senator Lautenberg.
Senator Michael Crapo.

OPENING STATEMENT OF HON. MICHAEL D. CRAPO,
U.S. SENATOR FROM THE STATE OF INDIANA

Senator CRAPO. Thank you, Mr. Chairman. I also appreciate your
taking the time and focusing your energy on this and holding this
hearing today.

You indicated you wanted to take a fresh look at Superfund, and
I think that that would be a very helpful thing for us on the com-
mittee.

I have been working on this issue since I first was elected to the
House of Representatives about 71⁄2 years ago, and it has been in-
teresting to listen to the dialog on Superfund. At that time, I don’t
think there was anybody—at least in Congress, maybe not through-
out most of America—who disagreed that Superfund was a failed
statute and that it was not working. I don’t know if I can speak
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for everybody, because I haven’t talked with Senator Lautenberg
about his perspective back there 6, 7, or 8 years ago, but we had
pretty significant consensus across the board that we needed com-
prehensive reform of the Superfund statute at that point in time.
Yet we’re not able to find, as has been the case with so many other
statutes, like the Endangered Species Act and others, that solution
that could get bipartisan support and get the signature of the
President.

Since that time, I know there have been efforts to focus on
Superfund to try to administratively solve some of the problems,
but, frankly, as I look at it now, 71⁄2 years later from when it start-
ed with me here on Capitol Hill, I still see the significant need for
reform in all the major parts of the statute—the remedy, the liabil-
ity, and, as probably most of those here know from me, the natural
resource damages aspect of the Superfund issue.

I appreciate the chance to try to create a snapshot of what is
happening under the Superfund statute, but as we create that
snapshot I hope that we try to do so as accurately as we can to
identify those areas where we think we can find agreement to move
forward. Those areas of easily achieved reforms should not replace
the more vigorous efforts to reform the statute.

In that context, I’m confident that we can identify the areas of
work to be done on Superfund. We’ve done a lot of work on that.
What will remain to be seen is whether we can identify the consen-
sus and create an opportunity to move forward with a comprehen-
sive reform.

Natural resource damages is, as I said, a very important aspect
of the entire issue, which I know is one of the most difficult, if not
the most difficult, aspect of the issue to find consensus on. But,
nevertheless, I remain convinced that if we do not find consensus
there we will not be able to craft a bill that will necessarily bring
us to the kinds of reforms that are necessary in this area.

So I appreciate once again the chairman’s emphasis on this issue
and his early attention to it. It is going to take early and strong
attention to all of these issues if we are to craft legislation that will
move into law.

Thank you.
Senator CHAFEE. Thank you, Senator Crapo.
Our first panel includes representatives from the Federal Gov-

ernment. Testifying today on behalf of the Administration is Mr.
Tim Fields, Assistant Administrator of EPA’s Office of Solid Waste
and Emergency Response; and Ms. Lois Schiffer, Assistant Attor-
ney General for Environment and Natural Resources.

I would ask that each limit their testimony to 5 minutes. With-
out objection, your entire written statements will be included in the
hearing record.

I would like to hold questions until each witness has provided
their testimony, after which each committee member will have 5
minutes to question the panel.

Welcome, Mr. Fields. Would you like to kick off?
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STATEMENT OF TIM FIELDS, JR., ASSISTANT ADMINISTRATOR
FOR SOLID WASTE AND EMERGENCY RESPONSE, ENVIRON-
MENTAL PROTECTION AGENCY

Mr. FIELDS. Thank you, Mr. Chairman.
We are very pleased to be here this afternoon. I’m pleased to be

here with Lois Schiffer, the assistant attorney general for the De-
partment of Justice. We hope to communicate to you about the
progress in the program and where we would like to work with this
committee on target legislative reform.

We are very pleased to hear about the progress of the Superfund
program in Rhode Island, and we welcome you, Mr. Chairman, to
your role, a very important role in the legislative agenda around
Superfund, brownfields, and other legislative arenas surrounding
the environment. We look forward to working with you and this
subcommittee this year.

I want to thank you for inviting us to talk about the status of
the Superfund program, and also for scheduling this hearing in a
way that would accommodate our travel schedules.

I’m pleased to say the Superfund program has become in many
States a real success story, as you indicated in Rhode Island, and
we’ve seen that success replicated in many other parts of the coun-
try. More than three times as many Superfund sites have achieved
construction and completion in the past 7 years than in the first
12 years of the program combined. By the end of the 106th Con-
gress, this Congress we are in now, we will have completed con-
struction of more than 60 percent of the non-Federal Superfund
sites on the list. More than 92 percent of the sites, therefore, are
in construction or have had construction completed. We think that
is a major success story, along with the emergency response activi-
ties and the removal of many sites from the Superfund inventory
over the last 7 years.

Also over the last 7 years we have worked diligently to make ad-
ministrative reforms to make this program work better. As a re-
sult, the cost of cleanup has been reduced by 20 percent, and the
time it takes to go through the process has been reduced by 20 per-
cent.

More than 3 years ago, we were doing, on the average, 65 con-
struction completions a year. For the last 3 years, we’ve done 85
or more construction completions, and that’s because of the admin-
istrative reforms which allow us to do things faster and more effi-
ciently.

We’ve also done tremendous work in the enforcement and fair-
ness arena, removing many thousands of small parties through de
minimis settlements, offering often share funding, and having an
aggressive enforcement program, where 70 percent of the cleanups
are being done by responsible parties.

Also, I want to mention briefly the brownfields initiative, which
was announced about 5 years ago. Through that initiative, we have
been involved in the assessment of more than 1,600 sites. We have
cleaned up more than 150 properties, and we have redeveloped
more than 150 others. That initiative has also resulted in the
awarding of more than 300 grants to cities across America, the cre-
ation of almost 6,000 jobs, and leveraged redevelopment and clean-
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up dollars in excess of $1.8 billion. We think that’s a major success
story, as well.

I want to close my brief remarks by touching upon an area that
we think is particularly important for all of us who have been in-
volved in this debate for more than 7 years. We spent many hours
with this committee, with your staff, and members of the Adminis-
tration working on developing some consensus around Superfund
legislation. The Administration strongly believes that the
Superfund program has been fundamentally improved through the
administrative reforms that we have all talked about. Not only
does today’s program not need comprehensive reform, but enacting
widespread changes to how cleanups are chosen and constructed
and implementing widespread changes to how 70 percent of the
cleanups are being done by responsible parties through the current
liability system would surely result in cleanup delays and generate
new waves, we believe, of costly litigation.

I suggest that we work together on issues that have generated
broad bipartisan consensus. I believe we share the same goal: to
promote the cleanup and economic redevelopment of many thou-
sands of brownfield properties throughout this Nation.

I was encouraged to hear February 23, at our budget hearing,
that Chairman Smith has indicated his support for brownfields leg-
islation, as well. The Administration would welcome the oppor-
tunity to work with this subcommittee and committee members
across the Senate EPW to pass bipartisan brownfields legislation
this year. We believe that legislation should include provisions that
provide funding for brownfields grants and revolving loans, liability
protection for prospective purchases, contiguous property owners
and innocent landowners, and support for effective voluntary clean-
up programs. However, we believe strongly that the Federal safety
net must be preserved to address circumstances which may present
an imminent and substantial endangerment.

Some, if not all, of these provisions have been embodied in legis-
lative proposals in the past couple of years, such as Senate bill 20
and House bill 1750. In the first session of this Congress in an ef-
fort to get brownfields legislation enacted, we backed a last-minute
compromise supported by the National Association of Home-
builders.

Whatever the legislative proposals, we are willing to work with
this subcommittee and you, Mr. Chairman, and other interests to
develop targeted bipartisan brownfields legislation that meets our
mutual goals. We believe the major brownfields legislative propos-
als being discussed are sufficiently similar to provide the basis for
a consensus bill that can be enacted this year.

I thank you, Mr. Chairman, and this subcommittee for providing
the opportunity to discuss the current status of the Superfund pro-
gram and the current status of the Brownfields program. We look
forward to working with you on appropriate legislative proposals to
further these improvements through joint action of this Congress
and the Administration.

Thank you all very much.
Senator CHAFEE. Thank you, Mr. Fields.
Ms. Schiffer, welcome.
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STATEMENT OF LOIS J. SCHIFFER, ASSISTANT ATTORNEY
GENERAL, ENVIRONMENT AND NATURAL RESOURCES, DE-
PARTMENT OF JUSTICE

Ms. SCHIFFER. Thank you, Senator Chafee, Senator Lautenberg,
Senator Crapo. Thank you for giving me the opportunity to testify
today about the Superfund program. It is an honor to be here for
Senator Chafee’s first hearing and Senator Lautenberg’s last hear-
ing, and I appreciate the bipartisan approach, Senator Chafee, that
you are taking to this.

The Superfund program today is vastly improved and is working
effectively to clean up sites and, in many cases, return them to pro-
ductive use, as well as to deter new contamination. Today, I will
focus on three points about the program.

First, the administrative reforms put in place over the past 6
years by EPA and the Department of Justice have worked to clean
up sites and resolve liability issues in a fairer, faster, more efficient
manner.

Second, on the enforcement side, the program has been predomi-
nantly a settlement program, and alternative dispute resolution
has been a strong tool in our kit to make that happen.

Third, brownfields redevelopment, so important to assure the
productive reuse and community renewal in our inner cities, is
making dramatic forward strides in this program.

First, administrative reforms—you’ve heard from Assistant Ad-
ministrator Fields, with whom I am pleased to share the panel,
about a number of these reforms on the program side. In enforce-
ment, where we seek to have liable companies and individuals who
contribute to the pollution either clean up or pay for cleanup, we’ve
used administrative reforms, as well, with the goal of encouraging
quick resolution and settlements. These include enhanced small
contributor settlements, which we call de micromis and de minimis
settlements; use of more Federal money, including so-called ‘‘or-
phan share’’ money, mixed funding settlements and mixed work
settlements to facilitate resolution of cases; municipal waste settle-
ment policy implementation; and vigorously pursuing non-settlers
so that settlers are actually rewarded.

What are some examples?
De micromis parties have contributed minuscule amounts of

waste to a site. They should not be brought into the Superfund sys-
tem, and our approach has been to announce that clearly, to take
steps to discourage other PRPs from suing de micromis contribu-
tors, and when they do get sued, to settle with them quickly for no
money so they will have protection from other suits.

The plan has worked effectively to discourage companies from
using a phone book to decide whom to sue.

An example is the Petrochem/Ekotek site in Utah, where the
major PRPs threatened to sue hundreds of de micromis parties if
they did not accept the majors’ settlement terms.

EPA took out radio and newspaper advertisements to discourage
de micromis PRPs from taking the majors’ demands, and the Jus-
tice Department sought a hearing before the district court so he
could discourage the majors from their course. It worked, and the
majors withdrew their demand against the de micromis parties.
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At the Bypass 601 Superfund site in North Carolina, we gave
contribution protection for no money to 2,400 tiny contributors so
they would be out of the system.

The mere fact that we will protect de micromis parties has de-
terred most contributors from seeking to sue them.

On the money side, we have used not only EPA’s orphan share
policy and mixed work and mixed funding policies to achieve a fair
allocation of cost at a site, but, where appropriate, our own Depart-
ment of Justice settlement authority to assure that, under all the
facts and circumstances of a case, a party pays a fair allocation of
costs. This approach has helped assure that we resolve liability and
allocation issues by settlement, at the same time reducing litiga-
tion and litigation costs substantially.

Also, when we settle with some parties at a site, we actively pur-
sue the non-settlers, so in the next case down the road PRPs un-
derstand they are better off settling than hanging out.

Two examples of companies that paid far more because they did
not settle first are Shell at the Fike Artel site in West Virginia and
Hercules and Uniroyal Chemical of Canada at the Vertac site in
Arkansas.

Second, we are pressing settlements through appropriate use of
alternative dispute resolution, predominantly with well-trained and
experienced mediators. This is part of a commitment by Attorney
General Janet Reno and me and the Department of Justice to use
ADR when appropriate to settle instead of litigate, though I always
hasten to add that we get settlements because we have the ability,
will, and talent to litigate, if necessary.

We have mediated a good resolution at the Landfill and Resource
Recovery Superfund site in Rhode Island, with the help of a Fed-
eral district court judge as mediator, and just this past month a su-
perb settlement at the Auburn Road Landfill Superfund site in
Londonderry, NH.

Third, brownfields—cleaning up and recycling these old indus-
trial and contaminated areas for reuse is a major step to reinvigo-
rating our cities and communities. Our work furthers brownfields
redevelopment in a number of ways—and I’ll get quickly to the
end.

For example, a number of our regular Superfund cleanups are in
inner cities. We also obtain brownfields supplemental environ-
mental projects when we enforce the other pollution statutes.

Using our Department of Justice settlement authority, we also
work with EPA to enter into prospective purchaser agreements to
provide those who purchase all or parts of sites of Federal interest
for redevelopment and who had no prior involvement with the con-
tamination, with assurance we will not pursue them for past con-
tamination.

Using this authority, we’ve had a number of successes at getting
former inner city sites recycled.

What about legislation to speed brownfields developments? This
is my last point. In February, the U.S. Conference of Mayors issued
a report stressing that lack of funds is the No. 1 obstacle to clean-
up and reuse of brownfields sites. We urge you to appropriate the
money EPA requests for its brownfields program to address that.
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We also note that several years ago people complained that lend-
ers were not lending in these areas, and we supported the passage
of the lender liability provisions of the Act to remove that problem,
and that provision is in place.

If there is further legislation, it should include four key provi-
sions: first, liability relief for qualified prospective purchasers, in-
nocent landowners, and contiguous property owners; second, ensur-
ing that State cleanup programs to which deference is given are
well-qualified, with adequate remedy selection and good oppor-
tunity for public participation; third, inclusion only of non-NPL-cal-
iber sites; and, fourth, guaranteeing a Federal safety net through
assuring Federal authority to respond to imminent and substantial
endangerment to public health and the environment.

Thank you for the opportunity to speak today.
Senator CHAFEE. Thank you very much, Ms. Schiffer.
I guess I’ll ask the first question.
We’ve heard much praise for the administrative reforms that

EPA has undertaken, and I personally can say that, even from re-
sponsible parties, I met with one national entity that has done
$500 million worth of Superfund cleanups across the country, some
at Thoms River in New Jersey and all over the United States, $500
million, and they had praise for EPA. I asked them, ‘‘What do you
think of how the process is working?’’ And yes, they said it was dif-
ficult in the beginning with lawsuits and litigation, but now every-
body understands their role and is undertaking it, and they do give
credit to EPA.

It was interesting. I would tell you if I heard differently.
However, of course, I think Senator Crapo was talking about the

more controversial elements that still exist, and I’d like to ask, Mr.
Fields, can you make the same administrative reforms in the natu-
ral resources damages area of the Superfund that you have in
other parts of the legislation that would take out some of the more-
controversial elements of the bill?

Mr. FIELDS. I understand Senator Crapo’s point, Mr. Chairman,
about wanting to address other areas. What I would suggest is that
we work in the 106th Congress with the time we have remaining,
which is a precious amount of time we do have remaining, and try
to reach consensus on those things we can agree on.

I think we can achieve bipartisan agreement on brownfields pro-
visions along the areas that Ms. Schiffer and I just mentioned,
around liability relief, brownfields funding, and a State infrastruc-
ture that retains a Federal safety net. I think those are elements
that we are going to have Republican and Democratic agreement
on.

I think that some other issues that people want to engage in dia-
log about in the legislative arena, like natural resource damages or
remedy reform, are things that we will not be able to get bipartisan
agreement on and be able to get enacted in the 106th Congress.

So I think that is not going to be a very fruitful—I think that
is something that could be taken up in subsequent Congresses, but
not this Congress. I think we should try to reach agreement now
and move forward on an area that we can reach agreement on,
which is the brownfields arena.
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I do agree, and we have been trying to work within the Adminis-
tration to look at what reforms we might make to natural resource
damages to make the process work better. We’ve had an inter-
agency group looking at how we can better coordinate response ac-
tivities and natural resource damage activities at a site so they are
better coordinated. We avoid the perception of two bites at the
apple. That effort is going on to look at what reforms we can make,
what improvements we can make in terms of how natural resource
damages are administered.

So we will be happy to explore that. I don’t know, until we have
further dialog, whether any reforms are going to be able to ade-
quately address, you know, the concerns that Senator Crapo or oth-
ers may have about natural resource damages, but I don’t think
that is an area that we can reach consensus on legislatively in this
Congress. We are always willing to explore and consider additional
administrative reforms that we can make to help improve the pro-
gram in that area, as well.

Senator CHAFEE. Thank you, Mr. Fields.
Ms. Schiffer, maybe speak, if you could, to specifics of the admin-

istrative reforms you might undertake in the NRD area.
Ms. SCHIFFER. I would be pleased to, Senator Chafee, because ac-

tually some administrative reforms have been undertaken in the
natural resource damages area.

As I’m sure the committee is aware, the lead agencies in natural
resource damages are really the Departments of Interior and
NOAA, which is part of the Commerce Department, as well as
other land management agencies, like the Department of Agri-
culture and the Department of Defense that have the resources
that may well get damaged.

We’ve worked closely with those agencies. For example, the De-
partment of the Interior and NOAA have come out with new natu-
ral resource damages regulations which are essentially focused on
restoration and what it takes to restore the resource, rather than
a very complicated economic analysis. That has gone a long way to-
ward helping make damage assessments and approaches on dam-
ages an easier thing.

In addition, in a number of cases, particularly ones where natu-
ral resource damages aren’t the biggest element of the cleanup,
we’ve tried to work with the natural resource damages agencies to
see if we can’t settle out the natural resource damages issues and
amounts at the same time as we settle out the cleanup part of the
case. So there have been steps.

In addition, all of these agencies are now working much more co-
operatively together, including with EPA, as Mr. Fields indicated,
and that’s very helpful to coordinating the natural resource dam-
ages component and the cleanup component.

I can probably give you one example that is a very good one, and
that is a case I actually worked on myself. The Housatonic River
that runs through western Massachusetts and Connecticut, was a
river that had been heavily contaminated with PCBs, in part be-
cause there was a General Electric manufacturing facility at Pitts-
field. We recently entered into a very substantial settlement with
General Electric which includes both the Superfund part of the
cleanup and payments for natural resource damages, which will be
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used in a series of projects by the Federal agencies and the State
of Massachusetts and the State of Connecticut resource agencies to
help address the natural resource damages matters, as well as the
cleanup.

So a number of administrative reforms have been undertaken,
and, of course, we are pleased to look to see if there are further
ones, as well.

Senator CHAFEE. Very good. Thank you again.
Senator Lautenberg.
Senator LAUTENBERG. Thanks, Mr. Chairman.
It is good to hear the reports from our witnesses, who are both

very knowledgeable, each person very knowledgeable and has
worked with Superfund and these programs for a long time.

I would ask Mr. Fields, Senator Crapo mentioned that a view of
Superfund some years ago was quite different than that which I ex-
pressed today if we go back to 1993, and now the program is fun-
damentally different.

What would you say was the principal reason for the improve-
ments in the program, whether they be administrative or func-
tional reforms that have taken place?

Mr. FIELDS. I think that when the President came in, as you
know, he expressed a view that Superfund was broken, that it
needed to be fixed, and——

Senator LAUTENBERG. I heard it.
Mr. FIELDS [continuing]. That was in one of his very first State

of the Union Addresses, as you know.
We were all given a mandate to aggressively look at what we

could do under current law to fix this program.
The complaints were numerous, as you know: it takes too long,

too costly, not fair. And so we looked into all those areas of concern
being expressed by various stakeholders in the program, including
Members of Congress, and we aggressively began three rounds of
reforms in 1993 and two more in 1995 in February, and then Octo-
ber, 1995, and the Superfund redevelopment initiative last year.
We are continually trying to find ways we can reform the program.

I think, as the chairman said earlier, even members of industry
who were making some of the same complaints are acknowledging
that the reforms have had an impact, we have substantially re-
duced the cost. The updating remedies reform has saved $1.4 bil-
lion in the cost of remedies over the last 4 years. We have, through
the Remedy Review Board, saved more than $70 million in looking
at more than 30 remedies, how we could do it more efficiently and
use new science and technology.

So I think there has been an aggressive effort to look at, in the
current statute, how we can save dollars, how we can work faster,
how we can be more fair to all the parties involved in this program,
yet do an effective and aggressive job of cleanup.

That mandate has come from the Administration. It has been,
obviously, encouraged by Members of Congress, who have made
clear that they wanted the program to be improved, as well as
many other stakeholders. I think, working together with Depart-
ment of Justice and others, we have made some substantial im-
provements, but I think we were very clearly given marching or-
ders in 1993 that Superfund was a high priority for focus, aggres-
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sive change, and I think the Administration has stepped up to the
plate and taken that effort seriously.

Senator LAUTENBERG. What part of the improvement do you
think came as a result of a clear understanding by the responsible
parties, by industry, generally, that this was not simply a ‘‘pick on
business’’ program; that this was a program that we encouraged
resolution for?

And I would have to say—Ms. Schiffer you were in the middle
of so many of these things, and so active in those days. What per-
centage improvement, if one could gauge—how much money do you
think was saved as a result of the fact that we got down to serious
settlement discussions? You said 70 percent of the cleanups were
paid for by responsible parties. Do you have some estimate as to
what it is that got this pace so rapid and so satisfactory that people
from industry are saying, ‘‘Hey, they’re not bad after all’’?

Mr. FIELDS. I’ll let Ms. Schiffer address the reasons why. I can
tell you, overall, that $16 billion in settlements has been achieved,
through $13 billion plus in settlements from responsible parties,
$2.5 billion in cost recoveries have been achieved. That’s $16 billion
that the taxpayers are not paying, and that is, obviously, telling us
that responsible parties recognize that they are a major player in
Superfund and want to be a contributor to the cost of this program.
That’s a major investment and I think is reflective of the fact that,
like you’re saying, responsible parties see a need and are willing
to aggressively and more effectively participate in cleanups across
the country.

Ms. SCHIFFER. I think it was no one silver bullet, Senator Lau-
tenberg. I think it was the commitment that Mr. Fields has under-
scored to try to make the program actually work in an effective
manner, and then a whole series of different steps, each of them
really worked on and carried out in an effective way, that gave in-
dustry some assurance that they were going to be treated fairly,
that there was going to be an effort to settle rather than to chew
up their money in litigation costs, and that there would be some
consistency in the approaches that we were taking, that we would
use the money we had to encourage settlements and to encourage
them fairly, and that we really meant it about the fact that the so-
called ‘‘enforcement first’’—that is, getting industry to do the clean-
ups—was an effective way to do it.

I think there was pretty universal agreement that if industry
could do the cleanups they could do them faster and cheaper, and
that that was a worthwhile approach.

But I think it was the whole collection of different steps that we
took that really helped to move this program along effectively.

Senator LAUTENBERG. Mr. Chairman, if I might, I would ask one
more question. There are questions for the record I’d like to submit.

Very briefly, under EPA’s current brownfields initiative, there
are some almost 1,700 properties that have been assessed, 116
have been cleaned up, 150 of them redeveloped, and almost 600
properties were found not to need additional cleanup.

So this is really good news, and I’d like to see more of this, more
of the cleanup and reuse.
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What do you think we might do legislatively to help you at these
types of sites? Is it more funding? What is it that is needed to real-
ly get this program to the place that we’d like to see it?

Mr. FIELDS. I think that the brownfields initiative and the im-
provements that are being achieved over the last 5 years have been
primarily through policy changes, working with the Department of
Justice and ourselves on new guidance on prospective purchaser
agreements, and comfort status letters. That has provided some
clarity and has encouraged people to get involved in brownfields
transactions.

But I think that Congress can really help us by passing legisla-
tion that provides liability relief for these parties—innocent land-
owners, contiguous property owners, prospective purchasers—and
avoid and make more clear than policies could that those people
have liability relief, provide a clear statutory mandate for funding
of brownfields assessment grants, for revolving loan funds. Those
kind of legislative changes we believe would allow the brownfields
program to work even more effectively, and we could do an even
more effective job with a clearer congressional mandate than we
could with the current situation where we are operating under
Government policies.

Senator LAUTENBERG. Thank you.
Thanks, Mr. Chairman.
Senator CHAFEE. Thank you, Senator Lautenberg.
Senator Crapo.
Senator CRAPO. Thank you, Mr. Chairman.
Will we have just one round of questions for this panel?
Senator CHAFEE. I’m willing to have as many as you’d like.
Senator CRAPO. OK. Thank you.
First of all, Mr. Fields, following up on your answer to the ques-

tions you’ve already been asked with regard to finding consensus
on whether we can move forward this year, you indicated, if I un-
derstood your answer with regard to NRD correctly, basically, you
have stated that you do not believe we can find consensus this year
and that further dialog may be possible, but that there would be
no consensus on NRD reforms this year; is that right?

Mr. FIELDS. I believe that is correct. I believe this is an area that
we can have further dialog on. We should talk about it as much
as this subcommittee wants to discuss this topic. I don’t believe
that’s an area that we’re going to be able to achieve a consensus
on and get done in the year 2000.

Senator CRAPO. And you’ve identified brownfields as one area
where perhaps consensus could be found?

Mr. FIELDS. Yes, sir.
Senator CRAPO. Are there any other areas where consensus could

be found?
Mr. FIELDS. Well, we think that the—well, another area the Ad-

ministration has supported is liability relief for small municipal
generators and transporters—you know, generators and transport-
ers of trash and garbage. That is an area that we’ve also said that
we believe there could be some bipartisan agreement on and we
would support, so that’s another area that we would—it’s not a
brownfields directly, but it does benefit small businesses and others
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through that type of liability relief. That is another area that we
would throw in there.

Senator CRAPO. Any others that you are aware of?
Mr. FIELDS. Nothing else—well, no, nothing else comes imme-

diately to mind. Obviously, the President has requested for the last
3 years now that we would love to have the Superfund taxes rein-
stated.

Senator CRAPO. I was going to get to that.
Mr. FIELDS. OK.
Senator CRAPO. So, basically, if I understand your——
Mr. FIELDS. I’m sure Ms. Schiffer has other areas that she——
Senator CRAPO. I’ll get there, but let me follow this up for a

minute.
Mr. FIELDS. Right.
Senator CRAPO. If I understand your answer correctly, then, the

two areas you identified may be something that the Administration
would be willing to explore as areas where piecemeal legislation
could move this year, but other areas, other than taxes, no?

Mr. FIELDS. Right. I think there are other areas we could dis-
cuss, whether it be natural resource damages, remedy, but I don’t
think those areas are going to achieve a bipartisan consensus.

There are many other areas in Superfund, obviously, that you
can have a dialog about, but I’m trying to identify those that I be-
lieve a bipartisan consensus could be achieved and we can move
forward with getting something that the President could sign this
year.

Senator CRAPO. Do you believe that if we were to go ahead with
the plan you just proposed, or the approach you just proposed, and
pass the couple of reforms that you said we might be able to find
consensus on, do you think if you were here before me next year
that you would say we could find consensus on NRD?

Mr. FIELDS. I would not—what I would be saying would be—and
I would presume that, as Chairman Chafee said, there are areas
that a dialog could begin on this year, including NRD or other
areas that this subcommittee may choose. I don’t know. It depends,
Senator Crapo, on what sort of progress was made during that dia-
log and what particularly you wanted to be modified regarding
NRD and whether or not there could be some consensus among a
variety of stakeholders on those changes.

I know we cannot achieve consensus this year. Whether we can
achieve consensus during the 107th Congress during a 2-year
stretch of time where there is some aggressive dialog on a particu-
lar topic, that might be possible. But right now I’m just giving you
my honest view regarding what we can achieve this year. Obvi-
ously, concerning NRD there can be some dialog beginning this
year to tee up some issues for the 107th Congress to discuss fur-
ther.

Senator CRAPO. You’ve talked about a limited carve-out of liabil-
ity for certain trash disposal functions and so forth. Would you sup-
port any broader carve-outs of liability for any other groups?

Mr. FIELDS. Nothing else comes immediately to mind. Obviously,
last year, as you know, Congress enacted recycling legislation. As
Ms. Schiffer indicated, a few years back lender liability legislation
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was enacted, so obviously piecemeal legislation has been enacted in
the past, but——

Senator CRAPO. Well, at what point is the Administration going
to say, if you keep carving out or adding piecemeal legislation into
the reforms, that we need to get the taxes involved?

Mr. FIELDS. Well, I think that—your last part of the question, I’ll
come back to that one—but we believe that Congress ought to move
forward with the Administration on those things that we can reach
agreement on. We recognize there are other issues in Superfund
where there is not agreement. I believe we should continue to have
dialog about those issues with Members of Congress and see if
there could be some bipartisan consensus achieved on those areas,
as well. But right now we think we have a golden opportunity
where brownfields is an area that we believe that there can be bi-
partisan consensus with the Congress and the Administration and
enact some legislation that could help the cities, the mayors, devel-
opers, and many other parties across America.

Senator CRAPO. Well, Mr. Fields, I guess the——
Senator CHAFEE. Senator Crapo, could we have one more round

and come back?
Senator CRAPO. Sure. All right. I’ll come back.
Senator CHAFEE. Remember your question.
Senator CRAPO. OK.
Senator CHAFEE. OK. From my perspective, having seen that 50

percent of the NPL sites are construction complete, one of the is-
sues I’m sure is that wouldn’t it be unfair to change the param-
eters for those responsible parties this late in the game? Ms.
Schiffer talked about Husatonic River and the involvement there of
natural resource damages and what has been accomplished on the
existing legislation. Would it then be fair to change it?

But I’ll yield the rest of my time to Ms. Schiffer to answer some
of Senator Crapo’s concerns.

Ms. SCHIFFER. Thank you, Senator Chafee.
I do think, Senator Crapo, that the questions that you raise real-

ly have to be looked at in the context of where the program is now,
and we think that the program is working pretty well. As Senator
Chafee said, when he went home and talked to his constituents,
they seemed to think the program was working pretty well. So this
Administration certainly no longer supports comprehensive reform
to this program.

One of the reasons, in addition to the fact that the program is
working pretty well, is the reason Senator Chafee gave—there has
come to be a set of expectations. Many companies have now
stepped up to the plate and undertaken cleanups.

To say, in effect, to those companies, ‘‘Well, it wasn’t such a
smart thing for you to step up to the plate and undertake cleanups,
because these people who didn’t do so now may be given some li-
ability relief,’’ we don’t think is a very effective way to run a pro-
gram and certainly isn’t a very effective way to say to the compa-
nies that have done a good job, ‘‘You’ve done a good job.’’

So we really look at the questions about what other pieces of leg-
islation there should be in the context of the fact that we don’t
think the program needs comprehensive reform any more.
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I think Mr. Fields has accurately stated the areas where the Ad-
ministration might look at liability relief. They are very narrow
and tailored. Really, the municipal policies that he is talking about
would be a codification of the municipal solid waste policy that we
adopted. That was a policy where we saw that there was a problem
in the program, there was concern about municipal solid waste. We
worked with those groups that were knowledgeable about it, a se-
ries of organizations. We came up with a policy we thought was
fair and effective and we put it into place. That was the kind of
way that we were trying to undertake administrative reforms.

But, in terms of comprehensive reform at this point, including a
lot of additional liability carve-outs, we really think that that
would make the program less fair, not more fair.

In terms of the tax, we think the tax is ready for reauthorization
now, not that it should be pegged to other changes in the program.
Really, what we have is a circumstance where, since the tax lapsed
4 years ago, almost 5 years ago, we have had companies who would
have been paying tax under the petrochemical tax and other tax
components basically getting a windfall. They aren’t paying taxes
to fund this program any more. And it really is a hit on the Amer-
ican taxpayer that is more appropriately born by those people who
should be paying the tax.

Senator CHAFEE. Senator Lautenberg.
Senator LAUTENBERG. Yes. One of the things that I think Sen-

ator Crapo’s questions bring us to is the fact—and he has long ex-
perience with this, with Superfund, and has a particular perspec-
tive on it, and I respect his inquiry and the answers that you’ve
given. In terms of what direction the outcomes might be for passing
legislation, etc., I respectfully suggest that those answers have to
come from this side of the table, not from that side of the table.

Mr. Field, don’t walk too far into that mine field because we
are—among us, we will establish some dialog, and so forth.

I know EPA and Justice Department are always ready to answer
questions, to participate in the dialog or discussion as to why a pro-
gram is or isn’t working, so I think that the answers that you gave
are those responsible.

It is obvious that we want to have something that meets the bi-
partisan test. It is possible. We want to have something that con-
tinues the best parts of the program without getting into a discus-
sion that might degrade what it is that we are about to do.

So I think it has been very positive. The tax question is one that
would take a lot of debate. The taxpayers have picked up what the
polluters used to pay, or that the potential polluters used to pay.
The possibility that that could be removed kept us from coming,
very often, to a conclusion with positive programming or re-
programming, as the case may be.

So program A has been successful, B ought to be reviewed to see
if there are any improvements that we can make, and C, not lay
down any conditions that we can ask EPA or representatives to
really make judgments upon unless we discuss them here at hear-
ings and so forth, or even in closed discussions.

So I think, Mr. Chairman, it has been very positive, and I’m
pleased that our witnesses were able to be with us today.

Senator CHAFEE. Thank you.
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I’ll allow Senator Crapo one more round, to be fair.
Senator CRAPO. Thank you, Mr. Chairman.
I can’t get through even close to all my questions in one more

round, but I’ll try to do what I can.
Senator CHAFEE. We have another panel, also.
Senator LAUTENBERG. I thought in your part of the country

roundups are quick and easy.
Senator CRAPO. They’re tough and dirty.
[Laughter.]
Senator CRAPO. I think, though, that on the question that I was

getting at, that Ms. Schiffer gave an answer as to what was my un-
derstanding, basically, of the Administration’s position; namely,
that the Administration, I have understood, did not support com-
prehensive reform of the Superfund statute and has not for some
time, except for some of the targeted reforms that you’ve described
here as narrow and tailored reforms that would be supported.

My point there is that, even though it is correct that we pass the
laws here, I learned a long time ago that, as we try to pass laws
that are going to get signed into law, it is helpful to work with the
Administration and to find out what the Administration is going to
recommend the President sign.

I think that it is pretty important for us to understand that proc-
ess, as it has evolved in the Superfund.

In that context, I just have one other question on this line, and
that is, with regard to the issue of taxes, is it the intention of the
Administration to push for a reauthorization of the taxes this year?

Mr. FIELDS. Well, the President has expressed his preference for
the taxes to be reinstated, both the corporate environmental as
well as the taxes on petroleum and chemical feed stocks. However,
we recognize that Congress has not approved that request for the
last 3 years.

Right now, the current tax fund trust fund balance will expire or
it will have $200 million left in it at the end of fiscal year 2001,
and so, obviously, that is going to be a major issue in fiscal year
2002.

The current balance will carry us through this year and next
year.

Senator CRAPO. So will there be a request this year or a push
this year?

Mr. FIELDS. Well, there is a request in the President’s budget.
The President’s budget that came up to Congress in February did
request that the taxes be reinstated. Yes, sir.

Senator CRAPO. Would the reinstatement of taxes possibly be at-
tached as a condition to brownfields legislation?

Mr. FIELDS. We have not discussed that internally. That’s not
something we have been pushing. You know, the President has a
request up here outstanding. We have been suggesting, and, obvi-
ously, as Senator Lautenberg reminds us, Senators and Members
of the House of Representatives will have to decide what the scope
of that legislation will be. We will review that, and we, obviously,
will respond accordingly. We have not yet decided how we tie tax
reinstatement to a possible agreement on brownfields. That’s some-
thing we would look at in the context of what legislation is intro-
duced.
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Senator CRAPO. Well, let me try to get specific. I’m changing sub-
jects now, but I want to go, with my remaining time, to just one
other line of questioning that is more specific to Idaho, and it re-
lates to the issue of how well the administrative reforms have
worked, because I have to say that, even though there has been a
lot of talk here today about how well the administrative reforms
have worked, I don’t think that my constituents would agree with
that.

The Administration of the Superfund statute in north Idaho has
caused, in my opinion, significant trauma to community after com-
munity, to the point that people are universally frustrated with the
way the act is implemented and the progress that is being made,
or lack of progress and then, what seems to be a continuous re-
hashing of the issues.

One of the issues that we are going through again now is wheth-
er, at this point, after years of working under the Superfund stat-
ute, there is going to be a new listing and a new designation for
the NPL list.

As you know, Administrator Fields, the EPA has agreed to a 6-
month hiatus, in which time the State of Idaho has been given an
opportunity to try to bring about a settlement.

The question I have is very specific there. It is my understanding
that 6 months runs in June, if I am correct, and we are already
hearing that, if there is no settlement, that the process will be
kicked right back into gear in June, they will be starting to review
in April, and if the State does not come up with something by
June, then the EPA is going to go right back into its process of po-
tential listing. Is that correct?

Mr. FIELDS. Yes. If you give me 1 minute, I’ll quickly respond to
your questions.

I do want to point out that, you know, Idaho—there has been
substantial progress at many of the sites in Idaho. You’ve got nine
sites on the list in Idaho. Four are construction complete, and the
other five constructions are underway. I think that does reflect that
there is a lot of good work going on at the Superfund sites in Idaho,
and substantial progress has been made at those sites.

Senator CRAPO. I might add there that the cost—you probably
are aware of some of the studies that just came out of the cost that
has been paid for that progress, and so there is a disagreement
about how well it is working, but go ahead.

Mr. FIELDS. All right. And then, regarding the specific site you
are mentioning, which is a candidate for the NPL, the sites around
the whole area around the Coeur d’Alene basin, we’re currently
working aggressively. EPA, the Department of Justice, and the
State are aggressively trying to reach an agreement in principle
with the mining companies and responsible parties around a clean-
up agreement in the Coeur d’Alene basin. We have agreed to defer
any listing of the contamination on the National Priorities List
until the conclusion of that discussion, which is about another 3
months away, 3-plus months away.

We hope that we are successful. We have done many cleanups at
sites across the country without invoking NPL listing. We see the
NPL as a tool, among other tools, for effectuating cleanup.
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We will see how this negotiation proceeds. We hope that an
agreement can be struck and that we can proceed in a cooperative
fashion with the mining companies to effectuate cleanup, and then
we have said that, based on that review, after that negotiation is
over, we then will take up the issue of whether or not a proposed
NPL listing is necessary to bring the parties together and effec-
tuate cleanup at that site.

The end of June is the deadline.
Senator CRAPO. Thank you, Mr. Chairman, for your indulgence.

I would just say I hope that, if the deadline is not met—and, as
you know, these are hard deadlines to meet—that the EPA would
continue to show some forbearance and allow the people of Idaho
to help deal with this problem without having a solution imposed
such as the proposed listing would cause.

Ms. SCHIFFER. If I may just add one item on that Coeur d’Alene
basin site, we have had success in a settlement there with the
Union Pacific Railroad recently, and I think it is worth mentioning,
because it really shows that the program can work and have effec-
tive settlements. That company was a railroad, so its contamina-
tion was all up and down a road. It is sometimes a hard thing to
deal with. In fact, the Union Pacific—we worked together, we got
a very effective settlement where they are going to be responsible
for that contamination, and really make progress.

I think it is worth noting that, even in the midst of the
contentiousness of the Coeur d’Alene basin kinds of sites, we can
have a settlement like the Union Pacific settlement that we’ve re-
cently had.

Senator CHAFEE. Thank you, Ms. Schiffer. Thank you, Mr.
Fields, very much for your time this afternoon.

Mr. FIELDS. Thank you, Mr. Chairman.
Ms. SCHIFFER. Thank you.
Senator CHAFEE. And, Senator Crapo, I’m sure you know you can

submit any further questions in writing.
Senator CRAPO. Thank you.
Senator CHAFEE. At this time I would like to invite the second

panel to come to the table. The second panel includes local elected
officials: J. Christian Bollwage, mayor of Elizabeth, NJ, who will
testify on behalf of the U.S. Conference of Mayors; and East Palo
Alto, CA, City Councilman R.B. Jones, who will present testimony
on behalf of the National Association of Local Government Environ-
ment Professionals.

Your written statements will be included in the hearing record,
and we would ask that you will take 5 minutes to summarize your
remarks.

Mayor Bollwage.
Senator LAUTENBERG. While Mr. Bollwage is taking his seat, Mr.

Chairman, I want to note that he missed a glowing testimonial
that I gave to him before he arrived in the room. You know, around
here we don’t do it twice. He’ll have to read the record.

[Laughter.]
Mr. BOLLWAGE. Well, thank you very much, Mr. Senator. I ap-

preciate it.
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STATEMENT OF HON. J. CHRISTIAN BOLLWAGE, MAYOR OF
ELIZABETH, NJ, ON BEHALF OF THE U.S. CONFERENCE OF
MAYORS
Mr. BOLLWAGE. Mr. Chairman, my name is Chris Bollwage, the

mayor of the city of Elizabeth. Members of the committee, I am
pleased today to appear on behalf of the Conference of Mayors,
which represents more than a 1,050 cities of population of 30,000
or more. My oral statement on brownfields specifically talks about
our recent survey, which you may have a copy of.

First, Mr. Chairman, let me congratulate you on your chairman-
ship. It is always great to see former mayors sitting on your side
of the dias. We do appreciate that.

I’d also like to recognize Senator Frank Lautenberg, who, during
his tenure, has done so much for my city in Elizabeth and many
others throughout our State.

Senator you have been a leader on brownfield issues in our State,
and we appreciate your leadership. On behalf of the Nation’s may-
ors, I would like to thank you for all of your efforts.

Mr. Chairman, none of us anticipated how Superfund’s liability
would further fuel the phenomenon that we now call ‘‘brownfields.’’
Superfund sent a very strong signal that contamination of our land
will not be tolerated, but it also thoroughly frightened innocent
parties, like developers and others, who would like to reuse, or, as
we say, like to ‘‘recycle’’ land.

To learn more about the brownfields problem, we have been con-
ducting surveys with the Nation’s mayors, and we also wanted to
learn what mayors need to reclaim these sites.

Our survey shows that brownfields is a problem of significant
proportion. First, our survey shows that there is a consistent view
of obstacles to redevelopment. The No. 1 obstacle was the need for
cleanup funds. The second, more-common impediment was dealing
with the issue of liability. And third is the need for more environ-
mental assessments to determine this type and extent of contami-
nation.

About 178 cities estimated that the reuse of brownfields would
generate about $902 million to $2.4 billion in annual tax revenues.
We will be creating more jobs—190 cities estimate that they would
create 587,000 jobs.

A very interesting finding of the survey was that 118 cities esti-
mated they could support an additional 5.8 million people.

When we think about sprawl, this data suggests that brownfields
redevelopment and incentives to encourage in-fill development can
help with this issue.

Mr. Chairman, you have our specific recommendations on
brownfields, and you also have a copy of the full testimony that I
am giving here orally.

I would like to spend just a few minutes talking about what we
have accomplished in our city, in Elizabeth, and to underscore to
the committee why it is important to take steps to help commu-
nities recycle these sites.

In Elizabeth, I have seen what is possible by reusing these sites.
In October of last year, we officially celebrated the opening of the
Jersey Gardens Mall, the largest outlet mall on the east coast. It
is located on a 170-acre former municipal landfill that was closed



22

in 1972. In excess of 200 stores, providing more than 3,000 current
jobs, growing to 5,000 jobs, it totals 1.7-million square feet, and it
will generate $6.5 million annually to the revenue to the city of
Elizabeth in the redevelopers’ agreement.

Additional stores will open this fall. As a result of this project,
we see additional private investment flowing to the immediate
area. We have announced a major in door sports complex called
‘‘Rex-Plex,’’ which will open in June and have soccer fields, indoor/
outdoor soccer fields. We’ve been working with Marriott for an an-
nouncement on two Marriott hotels, an office building of about
400,000 square feet, and currently Senator Lautenberg has been
working with us on ferry service permits to New York City.

We have also had other successes in our city. We have taken a
former plastics factory on three acres of land, with not only city
bonding money but green acres funding, have converted into two
new state-of-the-art Little League fields.

Next month we open up on another brownfield site two new soc-
cer fields, olympic size, for the numerous soccer population that we
have in our city.

We are fortunate that the city of Elizabeth is ideally situated to
leverage a substantial economic and population base of northern
New Jersey extending to Manhattan.

I’m not suggesting that this is the most characteristic of what
cities can accomplish in redeveloping brownfields; however, it does
underscore the need for Federal policy to support communities to
generate their own successes and, as you now see on a relatively
modest scale, across the entire country.

The Nation’s mayors believe that the time has come for biparti-
san action on brownfields, and, wherever possible, selected
Superfund reforms. In moving bipartisan legislation forward, you
can count on the support of the Nation’s mayors in this regard.

Just on one final note, Mr. Chairman, we are home to Chemical
Control, one of the top 25 Superfund sites in the Nation. The
Superfund law was responsible for the cleanup of that site. It cost
$50 million to clean up that site. Superfund worked in cleaning up
the site, but there is nothing on that site today. Brownfields—not
only can we clean it up, but we can put something on that site that
generates economic development, jobs, tax ratables for our citizens.

So, on behalf of the U.S. Conference of Mayors, we appreciate the
opportunity to share the view of the Nation’s mayors on these very
important issues.

Thank you, Mr. Chairman.
Senator CHAFEE. Thank you, Mayor.
The U.S. Conference of Mayors has been a dynamic force in the

advocacy for brownfields legislation. As the spokesperson for the
U.S. Conference of Mayors, you have been most eloquent.

Mr. BOLLWAGE. Thank you, Mr. Chairman.
Senator CHAFEE. Councilman.

STATEMENT OF R.B. JONES, CITY COUNCILMAN, EAST PALO
ALTO, CA, ON BEHALF OF THE NATIONAL ASSOCIATION OF
LOCAL GOVERNMENT ENVIRONMENTAL PROFESSIONALS

Mr. JONES. Mr. Chairman and distinguished members of the sub-
committee, my name is R.B. Jones, and I am here as an escapee
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from the mayor’s position back to city council. I had the oppor-
tunity to serve for roughly 4 years as mayor, and was mayor when
brownfields were first introduced to our city.

I am also extremely proud today to testify on behalf of the Na-
tional Association of Local Government Environmental Profes-
sionals, or NALGEP.

You have before you, as well, a written testimony that provides
details on the range of Federal incentives needed to promote
brownfields revitalization. Let me just add that words in this short
time would not be able to fully express what brownfields has meant
to East Palo Alto, in particular.

With a community that consists of roughly 14 different ethnic va-
rieties, so to speak, and many people who come from either foreign
countries, nations, or from States in the south, people coming from
situations where there was little or no government, people coming
from situations where there was little or no respect for government
in terms of how government served them, and brownfields has real-
ly been one of the keys as to how folks who have not had these
great opportunities can actually sit at the table and participate in
an environment that speaks to how their future is impacted.

With the immigration laws and the anti-immigration sentiment
of California being in place, there is a dire need for folks to feel
a part of being at the table. And so, without asking for green cards,
without asking for who is from Mississippi or who is from Texas,
who is from Mexico, who is from Latin America, and how you got
to the table, people actually get a chance to come to the table, unbi-
ased, and sit and discuss what this land, what 132 acres of prop-
erty in East Palo Alto will look like in the years to come, how all
of us will be affected by that.

So we are very, very proud of brownfields in terms of what it can
do for our community.

At some other date, as well, we would love to talk to you about
the front door concept that brownfields has created in the city of
East Palo Alto, and we are very proud of that concept and very in-
terested in talking about it.

But, in my verbal testimony, I plan to focus on the single most
valuable thing Congress can do for East Palo Alto and local govern-
ments across the country working on brownfields, and that is to
provide increased funding for brownfield site assessments and
cleanup.

The cost of site assessments and remediation can provide a sig-
nificant initial barrier to brownfield reuse. It is important that we
underscore the word ‘‘reuse’’ there.

The city of East Palo Alto, for example, is a small community of
a little over 25,000 people, and we have not enjoyed the economic
prosperity of our neighboring communities in Silicon Valley. We
have the highest level of unemployment and poverty and the lowest
median income in San Mateo County, and San Mateo County being
the richest county in the United States.

The city has struggled hard to significantly reduce its crime rate,
which was one of the highest in the Nation in the early 1990’s.

In addition, East Palo Alto has suffered the effects of toxic con-
tamination, abandoned chemical factories, and other pollution that
has turned much of our community into idle brownfields.
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In 1992, the city of East Palo Alto was dubbed the ‘‘Murder Cap-
ital of the USA.’’ There were 46 murders in our community. Last
year, there were two murders. And two is too many of our constitu-
ents to lose, but we are very proud of the efforts that have been
made to turn our city around and to make it a viable place where
all of us can live.

Nevertheless, the city is successfully moving forward to revitalize
our community and our brownfields. Our focus is on the
Ravenswood industrial area that includes 130 acres in an area that
historically has had mixed uses, including agricultural, commercial,
industrial, and some residential.

The property is affected by a multitude of toxic substances, in-
cluding arsenic, chromium, pesticides, herbicides, chlorinated sol-
vents, and petroleum contamination. The city partnered with EPA
region 9 and the San Francisco Bay Regional Water Quality Con-
trol Board to assess its sites and estimate the cleanup to be be-
tween $2 million and $5 million.

The city has developed a strategic plan and design to redevelop
the Ravenswood area into a mixed use development and employ-
ment center, with up to 2-million square feet of commercial and
high-technology offices and light manufacturing. New medium-
density housing is also planned nearby.

The city expects that the redevelopment of the Ravenswood in-
dustrial area would create roughly 4,000 new jobs and generate
more than $1 million a year in taxes.

However, revitalizing this area would not be easy. Our biggest
challenge will be to obtain the $2 million to $5 million required to
clean up the site. It is unlikely that a private developer would take
on this project with such significant cleanup costs.

Currently, there are few available sources to fill this gap. Con-
sequently, East Palo Alto’s last remaining developable area re-
mains under-utilized.

The Federal Government, particularly the EPA, has played an
important role in helping East Palo Alto get started in the
brownfields area. Specifically, the Federal Government has pro-
vided critical funding and staff, technical assistance, public edu-
cation, and connections with other Federal, State, and private
agencies that can support our revitalization.

To close, there are some specifics that I would just like to suggest
Congress could help us, and that is: increasing grants for the site
assessment and investigation; provide new grants for cleanup of
the brownfields sites; increasing grants to capitalize brownfield
cleanup revolving loan funds; and structuring the program to meet
local needs, which we think is very important; and increasing fund-
ing for our other Federal agencies to support brownfields revitaliza-
tion.

The most important thing Congress can do to put more
brownfield revitalization is to increase and broaden the Federal
funding for brownfields.

Thank you.
Senator CHAFEE. Thank you, sir. We’ll submit the entire state-

ment for the record.
Mr. JONES. Yes.
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Senator CHAFEE. The chairman of the committee is here, Chair-
man Smith, and I will yield, if you’d like, at this time.

Senator SMITH. Just go ahead, Mr. Chairman.
Senator CHAFEE. No, his time was up.
Senator SMITH. You go ahead, and I’ll join the questioning in a

moment.
Senator CHAFEE. Thank you, again, Mayor and Councilman.
As you said, the impediment at this time to the cleanups in your

community is the money, and in that you agree with the Environ-
mental Protection Agency testimony we heard prior to your testi-
mony and Ms. Schiffer’s urging Congress to include the funding for
brownfields cleanup—made a very important point on that. So we
are now hearing from you, who have to implement these cleanups,
that that is an important aspect, as so often it is.

Would you like to ask any questions, Senator Lautenberg?
Senator LAUTENBERG. Yes. Thank you very much, Mr. Chairman.
I, too, welcome our committee chairman here. Senator Smith and

I have worked on a lot of things, some we’ve agreed upon, some
we’ve disagreed upon, but we’ve always been able to maintain a di-
alog, and that is a very important characteristic, I think, for good
committee chairmanship, and I believe that will continue.

I’m sorry that I won’t be able to be here to nag him in the years
ahead, but I’ll try to leave a permanent impression.

I want to say to Mayor Bollwage, who represents one of Ameri-
ca’s great older cities, not only in New Jersey but in the country—
the home of Singer Sewing Machine. I lived there for a short while
as a child and saw what the paradox was.

When Elizabeth was doing well, on a relative basis, it was during
the Depression years. It was during the lean years. And once the
industrial revolution as we knew it kind of passed by and the
trades and the businesses changed in character, it was a very hard
adaptation, because with that glorious industrial past was left a
string of contaminated sites that were there as a result of our
building our country, and the transition was a tough one.

I thought that Mayor Bollwage’s testimony was particularly
poignant. I have been to the mall that he describes there. To see
the people coming and working there and this whole upgrading of
attitude has meant so much in the city, and other sites.

Mayor, if you remember, I took the tour of the soccer fields and
the other places that were being built, and I think it is fitting that
we make this kind of effort to expand the brownfields program and
to try and deal with the Superfund sites, because that is a problem
that every one of us faces, some States more than others, like New
Jersey, but I know that New Hampshire and Rhode Island and
Idaho also have signs of the past within their boundaries that
bring with them some serious warnings, as well as opportunities.

It is so good to see what happens, and I’ve seen it in other cities
in New Jersey—Hackensack, NJ, had a fallow site along the Pas-
saic River—again, very familiar territory to me because as a child
I lived in a lot of places in New Jersey. My father struggled to
make a living. The rivers that we swam in as children now you
could walk on almost because of the heavy pollution.

But when you see sites converted like the one in Hackensack—
a big, positive discount store came in, and people were able to shop
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there and work there, and it was a world of change, so we want
to try to be of help.

Mayor, what do you think we could do, speaking as a representa-
tive of the Conference of Mayors? And I looked at this report,
which is an excellent recap of what the problems are, and the in-
terest by so many people, so many cities across the country. What
might we do, as you see it, to further expedite the process? It has
worked well in your area and surrounding communities. A Union
I notice is on there, and other places.

Mr. BOLLWAGE. Senator, the one thing we need is a bipartisan
approach to legislation in dealing with brownfields. The city of
Elizabeth and other surrounding cities in New Jersey have imple-
mented brownfields legislation in the State. We worked in a
bipartisan effort with Governor Whitman, as well as the State Leg-
islature, in creating legislation such as the franchise fee, which
generated the revenue for the city of Elizabeth to get money from
the mall as the property taxes were pledged to pay back the bonds
in the infrastructure.

Brownfields legislation here from the Congress will go a long way
in having cities assess the cost of cleanup. What is it exactly need-
ed in order for these cities to take these properties and convert
them to use?

Oftentimes, these properties have a negative value, where the
cost of the cleanup is more than the property is actually worth.

We are currently working with New Jersey Transit on one such
property, a former bus garage that New Jersey Transit has torn
down. The property is not worth much because the cleanup comes
to about $700,000 to $800,000. We’re figuring out a way to bridge
that cleanup, as we are doing our environmental test. If we had
brownfields legislation and we could access grant money, that site
would have been cleaned up already and there would be some type
of housing/retail development on that site by now. But, because of
the funding issue, that is the primary issue that mayors are con-
cerned with.

Senator LAUTENBERG. Are there lots of private investors around
who would be interested in sites? Do you find active pursuit of
these sites by those who say, ‘‘Give us some help in getting them
started,’’ and, ‘‘Make sure that we don’t walk into a liability situa-
tion that we couldn’t deal with’’?

Mr. BOLLWAGE. Brownfield legislation, Senator, is probably the
No. 1 issue to stop suburban sprawl and create the ability for de-
velopers to reinvest in municipalities.

Brownfield legislation would be the issue that developers would
be looking for to not only recreate urban lands into much more de-
velopable property, but developers want to develop in urban areas.
After all, the city of Elizabeth—as you know, the demographics are
the seaport, the light rail, the rail, the airport. It is all there for
a developer to make a big success story.

And it is also sometimes cheaper for a developer to develop on
urban lands, if, in fact, they have the ability and the political will
of a community to recreate land that has lain fallow for many years
to create a tax ratable out of it.

Senator LAUTENBERG. Mr. Jones, you know, when all of us—I’ll
speak for myself. When I hear about California, I think that every-
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thing is just green and beautiful, a little air pollution here and
there, but, frankly, because of the newness of the State we don’t
think in terms of polluted sites and things like that. But, as I read
and listen to what you have to say, I hear you calling for help, par-
ticularly in the brownfields area, because you think there is oppor-
tunity within your city boundaries that could be maximized if we
had the right kind of program.

What do you think we ought to do to help you along there?
Mr. JONES. I certainly agree, Mr. Lautenberg, with the whole no-

tion of the money, but included in our proposal, as well, and in-
cluded in our support for brownfields is the structural changes,
much to what Mayor Bollwage talked about, about the freedom to
allow local municipalities to participate in the process.

Matching funds to a community like ours is pretty much a hard-
ship that we can’t afford. There’s no new land being made in Cali-
fornia. We have the land and we have the 132 acres there. It is
prime for development. Developers are there, they just are
chomping at the bits wanting to get in there. We need room for
housing, as well. But there’s a concern about the cleanup. There’s
concern about the liability of it. There’s a concern as to—72 percent
of our budget right now goes to public safety. If we cannot main-
tain that high standard of public safety, based on what perception
of our community, then developers won’t come, so we can’t afford
to go light on one end to make heavy on the other end.

So we need structural changes in brownfields so that we can get
those developers in there with a sense of not the heavy liability in
cleaning the properties up and make it productive.

Senator LAUTENBERG. Well, we appreciate hearing from you.
Mr. BOLLWAGE. Thank you, Senator.
Senator CHAFEE. As you probably know, brownfields is one sec-

tion of the entire Superfund legislation, and there is bipartisan
support for most of the remedies for brownfields, whether it is the
liabilities associated with contiguous ownership or prospective buy-
ers. The question more is: can we separate out this area in which
there is broad bipartisan support for improvements? That’s how
we’ll proceed as to whether we can separate brownfields out.

I know Chairman Smith has been a public advocate of doing that
this year.

Chairman Smith.

OPENING STATEMENT OF HON. BOB SMITH, U.S. SENATOR
FROM THE STATE OF NEW HAMPSHIRE

Senator SMITH. Thank you very much, Mr. Chairman. I want to
thank you, first of all, for holding the hearing, and welcome you as
your first subcommittee hearing, I believe, for this year.

I enjoyed an especially close relationship with your Dad, as you
know, as we all did on this committee, so we look forward to work-
ing with you, as well.

Superfund has not become any easier over the last several years.
I’ve spent 10 years on it in the Senate and still haven’t been able
to come up with an answer. It seems as if there’s a lot of feeling
on both sides of this.

Senator Lautenberg and I have spent many an hour together try-
ing to work out things, but didn’t seem to come to fruition.
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I think essentially the difference right now is that the Adminis-
tration believes that comprehensive reauthorization is not war-
ranted because of the strides that they have made at the EPA, but
there are many in the business community, and I think many on
this committee, who would not agree with that. I think we should
codify some of these changes, and I think they should be com-
prehensive codification.

The issue of brownfields is an issue that some of us have some
differences on. We’re trying to work it out as to whether or not a
brownfield would be necessarily a part of Superfund. I, personally,
believe that we could, as the chairman said, move brownfields sep-
arately, but that has to be something that is worked out with the
committee members before we could move forward on that.

My role, of course, has changed since last year, now as the chair-
man of the full committee, and I am trying to have an open mind
on the issue of brownfields, as well as the issue of Superfund, in
general.

I know that some of the Superfund program is working well, but
I also know that a lot of money has gone to lawyers and adminis-
trative costs over the years that didn’t go to cleanup, which doesn’t
really help the issue that we’re trying to do, which is to clean up
toxic waste.

In New Hampshire, we have a very important removal action
right now, as Commissioner Varney knows, who is here some-
where—we’ll see you in the next panel, Bob. But there is a removal
action there at the Surrette America Battery site in Northfield,
which the staff director visited last week. And I do appreciate the
cooperation of EPA on that project. They have been very helpful in
region one. Last week they allocated an additional $750,000 to this
removal action, and this is going to help tremendously. It has the
potential, as Commissioner Varney knows, to be a Superfund site.

So there are good things occurring. There’s no question about
that. But we can do a lot more.

So I am looking at two prongs—first, to continue to explore any
legislative solution, but the second is oversight. I think that the
story at Surrette is becoming a positive story. That’s good. The
EPA should be able to withstand good, comprehensive overview to
find out just what it is they’re doing right, what it is they’re doing
wrong.

So let me just ask one question, Mr. Chairman, and a couple of
quick questions of the panel, and then we can move on.

Mr. Jones—well, actually I could direct the question to both of
you because you both mentioned several times in your testimony
that further liability clarification is needed to encourage the pri-
vate sector to step forward and revitalize more sites. We’re talking
now about brownfields. I would agree with that.

Let me ask you specifically, what type of liability clarification
would best encourage the private sector to do it? Have either one
of you come to a specific conclusion on that?

Mr. BOLLWAGE. Mr. Chairman, Senator Smith, first of all, I want
to recognize your Jersey roots. You were born in Trenton, so you’re
always welcome to come back and take a look at what we’re doing
in New Jersey, Senator.

Senator SMITH. I’ve been to your city a few times.
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Mr. BOLLWAGE. I appreciate that, Senator.
Some of the sites will not attract private investment until the

site is assessed and cleaned up and it’s posted with a sign, basi-
cally, that says, ‘‘This site is ready to go.’’

One of the things that we can do is that we can use public money
to make that happen. We can make the site assessment, we can
say to the private developer, ‘‘This site is ready to go. There’s no
further action.’’

And it is important to know that development in America today
is basically not the same as it used to be. Businesses are operating
in much tighter timeframes. And if they see a location and the lo-
cation is available for development, I believe that, if there were dol-
lars that assessed the damages and it were cleaned up quickly, the
developer would then move and develop that property.

Senator SMITH. One thing that you say—I’ll just speak to you for
a second, mayor, and then I’ll come to you, Mayor Jones.

You say the second, more-common impediment issue is dealing
with the issue of liability, followed by the need for more environ-
mental assessments to determine the type and the extent of the
contamination. Those are interesting phrases, but let’s go right
down to the core here. What about State finality? Does the State
need the finality to be able to make a decision and not have the
Federal Government step back in and reopen the case?

Mr. BOLLWAGE. In the mall site that we developed that I talked
about, there were 20 major permits that were needed in order for
that site to be remediated. The Regional Plan Association of New
York, Connecticut, and New Jersey worked with the city and the
State in shepherding those 20 permits through the process, and
when those 20 permits were filed and completed, the State said it
was ready to redevelop that mall site, and so therefore the State
moved on the permits, the permits were opened, filed, closed, con-
struction began.

Senator SMITH. So do you support State finality, the State having
the last say?

Mr. BOLLWAGE. There needs to be some type of compromise on
the State issue, finality issue. There has to be a definition of the
word ‘‘final.’’ I mean, when is final ‘‘final?’’ As far as I’m concerned,
if the State says it is final, then the developer should be able to
move on it.

Senator SMITH. OK. So if the State says it is final, but that is
not what is happening. As the law is now, the Feds can move back
in there. Of course, if there is some huge issue that develops later
in the site, then, of course, the Federal Government may have to,
EPA may have to. We understand that. But what we’re really talk-
ing about here now is giving the States a finality that would be
able to say to a developer, ‘‘Look, you’re OK. Go ahead. Move for-
ward. We’re set on this. Nothing is going to come back at you.’’

Without that, I don’t think you’re going to get to the results that
you are talking about here in your statement.

Mr. BOLLWAGE. Senator, I can only talk on what worked for our
benefit in Elizabeth, and it was 20 permits that the State said that
the permits are in order, you can move toward construction, and
it was a landfill. I don’t know how much more—it’s not a
Superfund site, but it was a landfill. It had its problems environ-
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mentally. The State signed off on the 20 permits and construction
began, and said it was final, and we then built the project with a
private developer.

Somebody has to say it is final. Being a mayor, we look to the
State DEP for finality, and the State says it is final. We then built
the project.

Senator SMITH. Mayor Jones, do you feel the same way?
Mr. JONES. In some of the areas, at least.
Let me just read to you our posture on the liability part of it. In

our write-up we say,
Congress can enhance these liability reforms by further clarifying in legislation

that Superfund liability does not apply to non-responsible parties, such as innocent
landowners, prospective purchasers, and contiguous property owners.

Let me say to the second part of that, that East Palo Alto is
roughly 27 or 30 miles from San Francisco, and right on the bor-
derline in San Mateo County is a small city, Pacifica. They have
just found that, even though the State had cleaned up, even though
the land had been cleaned up to the State’s standards, there is very
clear evidence that has been admitted by everyone of high inci-
dents of cancer, blindness, low-birth weight, and the whole bit.

So yes, I believe that the Federal Government should always be
there.

Let me say, as well, Senator, that I’m originally from Mississippi,
and my first involvement with Government was with the Southern
Christian Leadership Conference, and in that environment, coming
from Mississippi, thank God the Federal Government was there.

So, whereas I believe that States have a great responsibility and
I respect that authority, I personally have an allegiance to the Fed-
eral Government being there, if necessary and if needed.

Senator SMITH. Let me just clarify that with one further point
here.

When you talk about prospective purchaser agreements—you
both have talked about those—innocent landowner protection, and
all that, I mean, that’s fine, but you have to encourage the seller—
and, frankly, the buyer—but the seller, when he offers his or her
property, if they fear liability, if they feel somebody is going to
come back, then how can they sell it? They are not—you’ve got
other parties that are going to come in. The purchaser is going to
come in, the seller. If there is still liability hanging out over their
heads, or some responsibility for cleanup, and EPA reserves its
right to reopen, you’re never going to get finality. That’s one of the
reasons why these sites are not being totally taken care of as they
should be.

That’s the issue. Somebody has to make a final decision, and
without that final decision you are going to reduce the opportunity
for people to come in or to clean it up or have somebody sell the
property to clean it up, or whatever the case may be.

Mr. JONES. Some of these sites have been owned by individuals
for a long, long time, and the case may be that it is more costly
to assess and clean up than what the property is worth. The unfor-
tunate part about that in a city like East Palo Alto is that the folks
there would just leave it there, leave it alone and walk away from
it, so it just exists in your community.
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We are in a housing crunch. We are trying to get rid of our un-
employment ratio. So we need the land to be developed, to be user-
friendly for that matter. And if there is no money coming in from
the buyer because the seller doesn’t want to sell because they can’t
make any money and can’t raise the money, even if they have been
ordered to sell the property, we need something to say to the buyer,
‘‘Buy this land, back the money out of escrow, work out whatever
deal.’’

If the land costs $200,000 and it costs $200,000 to assess it and
clean it up, we need a force to say, ‘‘You work whatever deal may
be where you sell it for $1, the land gets cleaned up to some stand-
ards by somebody who is credible—’’ and that’s the EPA, prob-
ably—‘‘and we can go on then and deal within the site.’’

But folks say to us that they are afraid that 10 years from now
it would be like a Ron Pallock site that exists in our community
where arsenic shows up, and everybody who has cancer sues the
city for granting the permits and sues the new buyer for owning
the land for 10 years.

Senator SMITH. Thank you.
Thank you, Mayor Bollwage. He’s got a 4 o’clock train.
Senator CHAFEE. Apparently he had to leave.
Senator SMITH. Senator Crapo, did you get a shot at him?
You’re all alone, Councilman.
Senator CRAPO. No, I didn’t have any questions, Mr. Chairman.
Senator CHAFEE. Senator Lautenberg.
Senator LAUTENBERG. If Mayor Bollwage were here, I would ask

him if New Jersey didn’t have a great environmental Senator, but
I can’t ask him.

[Laughter.]
Senator LAUTENBERG. He had signaled me that he had a time

problem, and he did agree with the staff person that used to work
for me that any questions he would be happy to answer, both as
mayor and as the representative of the Conference of Mayors.

Senator CHAFEE. We’re both train advocates, and he’s taking the
train back to Elizabeth.

Senator LAUTENBERG. I guess. See, if we had high-speed train he
could spend a little more time with us.

[Laughter.]
Senator CHAFEE. Thank you for coming all the way from the

west coast, Councilman Jones. We much appreciate your testimony.
Good luck in East Palo Alto.

Mr. JONES. Thank you very much.
Senator CHAFEE. I know you’re working hard to return that city

to its glory.
Mr. JONES. Thank you very much.
Senator CHAFEE. And the third panel, I would invite Mr. Bob

Varney, commissioner of the New Hampshire Department of Envi-
ronmental Services, on behalf of the Environmental Council of
States; Mr. Terry Gray, assistant director for Air, Waste, and Com-
pliance for the Rhode Island Department of Environmental Man-
agement, who has visited many of the sites in Rhode Island with
me over the past number of weeks; and Mr. Eugene Martin-Leff,
assistant attorney general of New York, on behalf of the National
Association of Attorneys General.
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Welcome, gentleman. Please limit your statements to 5 minutes,
and if there are any additional statements you’d like to submit to
the record, we would accept that.

Commissioner Varney, may we begin with your testimony?

STATEMENT OF BOB VARNEY, COMMISSIONER, NEW HAMP-
SHIRE DEPARTMENT OF ENVIRONMENTAL SERVICES, ON
BEHALF OF THE ENVIRONMENTAL COUNCIL OF STATES

Mr. VARNEY. Thank you, Mr. Chairman and members of the com-
mittee. My name is Bob Varney. I am commissioner of the New
Hampshire Department of Environmental Services.

I want to say what a pleasure it is to be here with Senator Smith
from New Hampshire. I greatly appreciate the efforts that he has
made in New Hampshire and across the country to improve the
Superfund program.

And I want to thank Senator Chafee for taking on the challenge
of this committee. When Senator Smith became chairman of this
committee, I frequently at meetings reminded people that this was
probably one of the most challenging and difficult assignments in
the U.S. Senate, and applaud your willingness to take on the chal-
lenge.

I have experienced the Superfund program for almost 11 years
as the State environmental commissioner under three different
Governors of both political parties. I also have served as president
of the Environmental Council of the States having just recently fin-
ished my term as president and I currently serve as past-president.

The Environmental Council of the States is the national organi-
zation of State environmental agency heads.

As you all know, States are responsible for the vast majority of
hazardous waste cleanups across the country. In the small State of
New Hampshire, we have approximately 3,000 petroleum sites, and
about 600 hazardous waste sites, including 18 NPL sites. I believe
we have the dubious distinction of having the most Superfund sites
per capita of any State in the country, and just recently Governor
Shaheen sent a letter to Carol Browner asking that another site in
Nashua be put on the NPL.

We have resolved over half of the hazardous waste sites and pe-
troleum-contaminated sites in our State, and I think that is very
important. Early on, when I came before this committee on behalf
of the National Governors Association, we were in a much different
situation. States were relatively new in taking over the petroleum
cleanup program across the country and were delegated that pro-
gram by EPA. It has worked very, very well.

In terms of hazardous waste sites, States are dealing with and
resolving more and more hazardous waste sites through enforce-
ment action, through voluntary cleanups, and through the
brownfields programs, and I think we have a lot to be proud of.

I think, as we look to the future in terms of reform, we have to
be very mindful of the fact that 97 to 99 percent of the cleanups
are handled by the State, and whatever we do at that Federal level
could have significant impacts on the State cleanup programs.

In our State we’ve also seen a shift from arguments about rem-
edy selection and settlements and who is going to pay and how
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much each party will pay to having most of our sites in the reme-
dial action phase.

As we look at the administrative improvements that EPA has
made—and we commend EPA for the administrative improvements
that they’ve made—I think we also have to recognize the element
of time and the fact that when we have parties in the process of
trying to settle and the process of trying to argue about remedy se-
lection, which has big dollars attached, there is likely to be a lot
of criticism about the program.

But as you move into the remedial action phase, it is interesting
how the volume gets turned down significantly in terms of those
criticisms.

The program truly has matured, but that’s not the case in all of
the States. There are some States in the country that still have sig-
nificant settlement discussions, and a significant number of sites
that have not reached their remedial action phase. The issue of
Superfund and Superfund reform is likely to be more contentious
in those States.

We also want to stress the importance of funding and fully fund-
ing the Federal Superfund program. It is very much needed by
States that don’t have much capacity or limited resources or, in
some cases, even very little interest in handling Federal Superfund
sites, and there needs to be a presence there.

But even sophisticated, well-funded, and experienced States rely
on Superfund to achieve their goals, either through resources or
the ‘‘gorilla-in-the-closet’’ kind of concern that exists relating to li-
ability and cost allocation.

The key issue, as we see it, in terms of Superfund is looking at
the issue of orphan sites, sites where there is no readily apparent
PRP with resources to achieve cleanup.

In a recent GAO report entitled, ‘‘Hazardous Waste: Unaddressed
Risk at Many Potential Superfund Sites,’’ 232 sites on EPA’s inven-
tory of potentially contaminated sites that either States or EPA be-
lieve should go on the NPL were identified, again underscoring the
need for a fully funded Federal Superfund program, particularly fo-
cusing on those orphaned sites that are high risk and need to be
addressed and where there are limited resources to address the
problem.

Senator CHAFEE. Mr. Varney, thank you.
Mr. VARNEY. Thank you.
Senator CHAFEE. We’ll orphan the rest of your testimony on that

paragraph.
Mr. VARNEY. Thank you.
Senator CHAFEE. In respect for time.
We’ll go in order of who came the furthest. Now from Rhode Is-

land, Terry Gray.

STATEMENT OF TERRENCE GRAY, ASSISTANT DIRECTOR, AIR,
WASTE, AND COMPLIANCE, RHODE ISLAND DEPARTMENT
OF ENVIRONMENTAL MANAGEMENT

Mr. GRAY. Good afternoon, Mr. Chairman. Thank you very much
for the opportunity to come down and share some of the Rhode Is-
land perspectives with you and other members of the Committee on
Superfund, and also with the cleanup of contaminated sites overall.
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I am here again to share the Rhode Island perspective, but I am
also an active member of the Association of State and Territorial
Waste Management Officials. That association has a national per-
spective on some of the things that they’d like to see improved in
the Superfund program, and I would like to respectfully offer their
written statement into the record for this hearing.

In Rhode Island, our State efforts on cleanup have evolved from
sole reliance on the Federal Superfund and RCRA program in 1991
to a comprehensive cleanup program that we have today. That
cleanup program includes voluntary cleanup aspects, enforcement
programs, as well as a very aggressive brownfields program.

Over that same time period, Superfund has also changed, as
you’ve heard from a number of witnesses today, from a duplicative,
inefficient, and often inflexible program to a more-cooperative, re-
sponsible, responsive, and streamlined program. Those improve-
ments have been recognized and applauded by many people in
Rhode Island, as you’ve heard.

One clear point that I’d like to make in my testimony today is
there is much more to the cleanup of contaminated sites than just
Superfund and the National Priorities List. We have clearly seen,
in our experience over the past 10 years, that Superfund, our State
program, our voluntary cleanup program, and our brownfields pro-
gram collectively provide a broad range of tools and flexibility to
address the many types of sites that we’ve seen in Rhode Island.

We are just beginning to see the next generation of sites, as well.
There are several new sites that are uncovered as a result of more
aggressive work in urban communities, several smart growth ini-
tiatives that are occurring throughout the country, and investiga-
tions in support of total maximum daily load limits for our State
waters.

In developing our State program elements, we have also evalu-
ated what other States have done, and we have seen some true in-
novations, particularly with respect to licensing site professionals
and stimulating the growth of cleanup and getting more sites
cleaned up, overall.

We’ve also seen that the backbone of virtually all cleanup pro-
grams, including Rhode Island, is the Superfund liability scheme.
Based on our experiences in all these cleanup programs, I’d like to
offer some of Rhode Island’s recommendations that you may take
into account when considering Superfund reauthorization or other
statutory reforms.

First, we feel that the statute should recognize and support all
these cleanup programs that I’ve mentioned, including State pro-
grams, voluntary cleanup programs, and, obviously, the brownfields
program.

Innovation at the State level should also be recognized and sup-
ported. When looking at the State role, please try and avoid the es-
tablishment of prescriptive Federal standards for what is an ac-
ceptable State program, because there are many different models
out there that I think work very effectively.

I think the issue of finality of State programs should also be ad-
dressed. We really need to avoid the potential double jeopardy that
I think is perceived by many developers and performing parties
that are out there cleaning up our sites.
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I think we should exercise care and caution when changing the
liability system. We concur with the concept of liability relief to
some parties—clearly, the brownfields parties, such as prospective
purchasers and also neighboring property owners and down-
gradient receptors. We also think there is room for liability relief
for municipalities, as well. But I think a full evaluation of the im-
pacts of these liability changes have to be evaluated, including
their potential impacts on State programs.

Finally, I think brownfields projects should be de-coupled from
the strict requirements of the national contingency plan. This puts
an unrealistic burden on municipalities and some of the developers
that are trying to bring these sites back to reuse.

Funding assistance should also be made available to support the
remediation of brownfields sites for the future uses for nonprofit or
public purposes, such as open space, greenways, bike paths, and
perhaps even schools, as we have seen along the Wanaskatucket
River in Providence.

Once again, thank you for the opportunity to testify. I would be
happy to answer any questions.

Senator CHAFEE. Thank you, Mr. Gray, very much.
Mr. Martin-Leff, welcome, from New York.

STATEMENT OF EUGENE MARTIN-LEFF, ASSISTANT ATTOR-
NEY GENERAL, NEW YORK STATE ATTORNEYS GENERAL OF-
FICE, ON BEHALF OF THE NATIONAL ASSOCIATION OF AT-
TORNEYS GENERAL

Mr. MARTIN-LEFF. Thank you, Mr. Chairman.
I’m appearing today on behalf of Attorney General Eliot Spitzer

of New York and on behalf of the National Association of Attorneys
General.

I have been working in litigation under CERCLA since 1983 in
the courtroom, and during the past year I represented Attorney
General Spitzer in Governor Pataki’s State Superfund and
Brownfields Working Group, where we are addressing some of the
same issues that are being raised here today.

The National Association of Attorneys General has been deeply
involved in Superfund reauthorization for many years. In 1997,
this group of attorneys general from the entire country, both par-
ties, were able to agree on a resolution touching on many of the
key issues, and that resolution has been distributed to the sub-
committee today.

In the resolution, the association stressed the critical importance
of the Superfund program in ensuring protection of public health
and the environment.

I would like to comment first today on the importance of clear
liability standards. The ability to recover costs under CERCLA is
crucial to our cleanup program in New York. About 10 percent of
the State registry of inactive disposal sites are National Priority
List sites, federally funded.

Even though these sites are typically more expensive than oth-
ers, Federal money constitutes only about 13 percent of all the
cleanup funding in New York. On the other hand, private money
through settlement primarily constitutes 66 percent. State funding
accounts for about 20 percent.
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So the ability to obtain settlements from private parties is what
is driving the cleanup program in New York State, and it is the
ability to use these CERCLA liability provisions that enables us to
achieve this voluntary agreement to settle these cleanup cases.

Potentially responsible parties know where they stand under cur-
rent liability principles. This connection between enforcement and
the generation of cleanup funds is vital.

Congress has done more than make money available in the
Superfund program. What it has done is to leverage the Federal
money into far-greater matching private dollars by creating and
preserving liability for cost recovery.

On the other hand, every change that is made in liability stand-
ards carries with it a potential loss of predictability, and there
could be significant cleanup funding consequences.

CERCLA enforcement has another crucial role in New York and
other States. In our State, there is no right under State statutory
law to cleanup cost recovery without first going through an admin-
istrative hearing. Our administrative process, with a full evi-
dentiary hearing, is rarely used, so we and other States depend on
our express right to sue in Federal court under CERCLA.

Attorney General Spitzer is participating actively in the public
debate on brownfields within New York State, and in that context
everyone agrees that certain reforms are needed to facilitate
brownfields revitalization. Future use of contaminated sites cer-
tainly must be considered, and institutional controls must supple-
ment remedies such as excavation. However, the devil, as they say,
is in the details. Cleanup levels must not be set simplistically
based on the current use of a site or on a developer’s projected use.
As required currently by EPA, future use must be carefully deter-
mined by examining current use, projected use, and not only zoning
laws and formal municipal plans, but also the proximity of a site
to residential areas, developmental trends in the area, local com-
munity views, environmental justice concerns, and other relevant
information.

Similarly, institutional controls must not be seen as a panacea.
Some of these controls are not as reliable as others. It must be
carefully examined whether the particular control is likely to be en-
forced in the future.

EPA and State environmental agencies should consider the long-
term effectiveness of the institutional controls and the cleanup,
along with the cost and other relevant factors, and choose the rem-
edy that best meets all the appropriate cleanup criteria.

Senator CHAFEE. Mr. Martin-Leff, thank you very much, sir. The
time has expired.

Mr. MARTIN-LEFF. Thank you.
Senator CHAFEE. We have a vote called, and we have a brief time

to ask questions before I have to conclude the hearing.
Senator Lautenberg.
Senator LAUTENBERG. Thanks very much, Mr. Chairman. We’ll

try to move along here.
I would ask for Mr. Gray or Mr. Varney—we welcome you here—

wouldn’t you agree that even if we decide to constrain EPA’s ability
to respond to sites where States want to take the lead, that it
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would be appropriate to tie this restraint on EPA to the State pro-
gram, meeting with some basic criteria?

Mr. GRAY. I think the devil is in the details on that issue, Sen-
ator, and I think there are certain minimum standards that people
would expect in a State program; however, those standards should
be set in a manner that clearly does not tie the State’s hands or
dampen innovations or any type of new approach that a State
would want to have.

Senator LAUTENBERG. But suppose—and let’s not look at our own
States for the moment, but suppose a State has inadequate stand-
ard for the safety and well-being of the people in the area. Should
EPA be there? Should there be a Federal standard that has to be
met that says—by the way, I must say that, to my knowledge—and
I stand ready to be corrected—there has never been a reopening or
a reentry of the EPA after a site has been dealt with at the State
and cleaned up.

So, you know, shouldn’t there be that safety net out there?
Mr. GRAY. I think the safety net will always exist with respect

to emergency actions. If there is an emergency situation, either the
State or EPA would take action on those type of things.

Although I don’t have any information about the EPA aggres-
sively over-filing on issues, there is still a perception out there that
I have experienced in the regulated community that there is a fear
of this duplication of authorities.

EPA region one, in particular, has been very aggressive with
comfort letters, and we have also signed a memorandum of under-
standing on our voluntary cleanup program, but there is still that
fear in the regulated community about when is finality truly final.

Senator LAUTENBERG. Because, Mr. Gray, in your testimony you
do say, ‘‘We believe that the continuing threat of listing a
Superfund program, coupled with our own enforcement actions,
provide the impetus for cooperation.’’ So being aware of the fact
that there is a chance that the question could be raised, an action
could be taken, gets the parties, I think, to sit down and negotiate
in good faith and understand what the parameters are.

Mr. Chairman, in order to be fair to everybody, I will submit
questions.

Senator LAUTENBERG. I have a question that Senator Boxer
asked us to submit to Ms. Schiffer from the Department of Justice,
and I would ask unanimous consent that we accept that question
and ask for a prompt response from Ms. Schiffer, and would re-
serve the right to submit questions to our friends that are at the
table here, and I thank them for their excellent testimony.

Senator CHAFEE. Thank you, Senator Lautenberg.
Mr. Martin-Leff, if I read your testimony accurately, you were

sounding a cautionary note on relaxing any liability standards, and
in previous testimony we heard from EPA that, on the brownfields
legislation, it is generally accepted that some areas of liability
could be relaxed, particularly innocent landowners, contiguous
property owners, and prospective buyers.

Could you comment on whether I read your testimony accu-
rately? And would you agree with EPA’s direction?

Mr. MARTIN-LEFF. You certainly did, Mr. Chairman. The particu-
lar modifications that you mentioned, however, are, indeed, modest.
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Certainly, prospective purchasers who are not responsible for dis-
posing of waste at the site don’t face liability at all under the cur-
rent rules, so giving them protection is entirely consistent with the
thrust of our cautionary note.

Senator CHAFEE. OK. Thank you, gentlemen, very much.
Senator Smith.
Senator SMITH. Thank you, Mr. Chairman.
Let me welcome my friend and colleague from New Hampshire,

Bob Varney. We have worked together for about 10 or 12 years, I
guess, on these sites, or longer than that, on Superfund sites in
New Hampshire.

I am delighted to have you here, and welcome the other wit-
nesses, as well.

We are running low on time here because we have a recorded
vote and only a few minutes left.

I would just like to say, Mr. Gray and Mr. Varney, both of you
have given pretty strong statements on State finality, and you use
the term in your statements. I might just commend you for that,
because I don’t see how we can move forward without some degree
of finality. I mean, you see these cases where you have the—was
it the South Dakota or North Dakota? I have it here somewhere.
In any case——

Mr. VARNEY. South Dakota.
Senator SMITH. South Dakota. Yes. In any case, you have a situ-

ation where EPA is not giving finality. They are still reserving the
right to come back in. I think that makes it very difficult for any
conclusion to these sites.

So I think you’ve made your positions pretty clear, and I com-
mend you for that. I might be interested in knowing what NAAG’s
position is on that, Mr. Martin-Leff, because you are the legal guys,
and it would seem to me that if you want to get these things re-
solved you have to have somebody with some finality here.

We all recognize that there is a Federal Government here in the
event that there is an emergency, but to say that the Federal Gov-
ernment can come back in and hold somebody liable where you’ve
made decisions on cleanup, you’re going to—maybe that’s why the
lawyers like it. You’re going to stay in court.

But it just seems to me that you’ve got to—I’d like to see your
organization come out in strong support of finality, because I think
that is how we get this stuff done.

You are essentially in the same position as a representative of
the State as an attorney general.

There’s my challenge for you for the day.
Mr. MARTIN-LEFF. The Association of Attorneys General has, in-

deed, taken a position on this point, and the phrase that we have
used is ‘‘give appropriate legal finality to qualified State voluntary
cleanup programs.’’

If I may comment on what that finality means, it is not absolute.
When we settle lawsuits, obviously defendants are looking for final-
ity in any case, and certainly prospective purchasers are looking for
finality in brownfield sites.

We never settle a case without a reopener provision, so finality
is never treated as absolute, yet companies have enough security
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that they have put their exposure behind them unless something
unusual happens.

Although the Association has not specifically——
Senator SMITH. Well, why hold them accountable for the unusual

that happens? That’s the point. You could expedite this process tre-
mendously. I mean, why would anybody want to go into a situation
like that, not knowing 10 years from now, 20 years from now, I
could be responsible for millions more.

We’re never going to get there. We’ve got all these sites laying
out there—brownfields and Superfund sites, brownfields especially,
that could be developed like that or cleaned up, as we have done.
Many have done it in spite of this lack of finality, but it has been
tough.

We are in a situation where we just literally have to run out of
here to go vote, so I don’t want to delay. I might have a couple of
follow-up questions. And I apologize to the other witnesses for not
having a chance to ask a question.

Senator CHAFEE. Yes. Thank you for coming all the way down
here to Washington today and helping us as we try to make im-
provements in this legislation.

Ladies and gentlemen, thank you, also.
[Whereupon, at 4:10 p.m., the subcommittee was adjourned, to

reconvene at the call of the chair.]
[Additional statements submitted for the record follow:]

STATEMENT OF TIMOTHY FIELDS, JR., ASSISTANT ADMINISTRATOR FOR SOLID WASTE
AND EMERGENCY RESPONSE, ENVIRONMENTAL PROTECTION AGENCY

INTRODUCTION

Good afternoon Mr. Chairman, and Members of the Subcommittee. I am pleased
to have this opportunity to appear before you to discuss the Agency’s record of ac-
complishments over the past 7 years in fundamentally improving the Superfund
program, and Superfund’s necessary role in cleaning up our nation’s most contami-
nated properties. Further, I will discuss the important role we play in helping
states, local governments, the private sector, and communities address the problem
of brownfields.

First, I believe we must recognize Superfund’s important mission. Superfund is
dedicated to protecting public health and the environment for citizens, no matter
where they live in the country, through targeted cleanups of our nation’s hazardous
waste sites, including those caused by the Federal Government. These sites pose a
very real problem. Studies by the Agency for Toxic Substances and Disease Registry
(ATSDR) show a variety of health effects that are associated with Superfund sites,
including birth defects, reductions in birth weight, changes in pulmonary function,
changes in neurobehavorial function, infertility, and changes in blood cells that are
associated with chronic lymphocytic leukemia. EPA works closely with ATSDR to
evaluate the impacts of contaminated sites on public health. EPA also works with
other Federal agencies to assess the significant adverse impacts Superfund sites
have had on natural resources and the environment.
Superfund Progress

The Superfund program is making significant progress in cleaning up hazardous
waste sites on the National Priorities List (NPL). The Agency has increased
Superfund productivity—from cleaning up 65 sites per year to cleaning up at least
85 sites per year in each of the past 3 years. As of September 30, 1999, 92 percent
of the sites on the NPL are either undergoing cleanup construction (remedial or re-
moval) or are completed:

• 680 Superfund sites have reached construction completion
• 442 Superfund sites have cleanup construction underway
• More than 1000 NPL sites have final cleanup plans approved
• An additional 204 sites have had or are undergoing a removal cleanup action.
By the end of the 106th Congress, EPA will have completed cleanup construction

at approximately 60 percent of all non-Federal sites currently on the NPL.
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In addition, more than 6,000 removal actions have been taken at hazardous waste
sites to stabilize dangerous situations and immediately reduce the threat to public
health and the environment. Close to 32,000 sites have been removed from the
Superfund inventory of potentially hazardous waste sites (CERCLIS) to help pro-
mote the economic redevelopment of these properties.

Through three rounds of Administrative Reforms, EPA has made Superfund a
fairer, more effective, and more efficient program. EPA has implemented reforms in
seven major program categories: cleanup, enforcement, risk assessment, public par-
ticipation and environmental justice, economic redevelopment, innovative tech-
nology, and State and Tribal empowerment. EPA is fully committed to continuing
to implement these reforms and integrate them into base program operations.

Increasing the Pace of Site Cleanups
The Superfund program is making significant progress in accelerating the pace

of cleanup, while ensuring protection of public health and the environment. The ac-
celerated pace of completing cleanups is demonstrable. More than three times as
many Superfund sites have had construction completed in the past 7 years than in
all of the prior 12 years of the program combined. In the past 3 years, FY 1997–
FY 1999, EPA completed construction at 260 sites—far more than during the first
12 years of the program (155 sites). EPA is on track to achieve the President’s goal
of completing cleanup construction at 970 Superfund sites by the end of fiscal year
2002.

Private Party Funding of Cleanups
EPA’s ‘‘Enforcement First’’ strategy has resulted in responsible parties performing

or paying for more than 70 percent of long-term cleanups since 1991, thereby con-
serving the Superfund Trust Fund for sites for which there are no viable or liable
responsible parties. This approach has saved taxpayers more than $16 billion to
date—more than $13 billion in response settlements, and nearly $2.5 billion in cost
recovery settlements.

Protecting Human Health and the Environment
The Superfund program’s accomplishments are significant in reducing both

human health and ecological risks posed by dangerous chemicals in the air, soil, and
water. The Superfund program has cleaned over 232 million cubic yards of hazard-
ous soil, solid waste, and sediment and over 349 billion gallons of hazardous liquid-
based waste, groundwater, and surface water. In addition, the program has supplied
over 431,000 people at NPL and non-NPL sites with alternative water supplies in
order to protect them from contaminated groundwater and surface water. Over
22,900 people at NPL and non-NPL sites have been relocated in instances where
contamination posed the most severe immediate threats.

ADMINISTRATIVE REFORMS

Stakeholders inform us that EPA’s Superfund Reforms have already addressed
the primary areas of the program that they believe needed improvement. EPA re-
mains committed to fully implementing the Administrative Reforms and refining or
improving them where necessary. Below are Superfund performance highlights
through fiscal year 1999.

Remedy Review Board
EPA’s National Remedy Review Board (the Board) is continuing its targeted re-

view of complex and high-cost cleanup plans, prior to final remedy selection, without
delaying the overall pace of cleanup. Since the Board’s inception in October 1995,
it has reviewed a total of 43 site cleanup decisions, resulting in estimated cost sav-
ings of approximately $70 million.

Updating Remedy Decisions
In addition to the work of the Board, EPA has achieved great success in updating

cleanup decisions made in the early years of the Superfund program to accommo-
date changing science and technology. In fact, the Updating Remedy Decisions re-
form is one of EPA’s most successful reforms, based on its frequent use and the
amount of money saved. After 4 years of activity, more than $1.4 billion in future
cost reductions are estimated as a result of the Agency’s review and update of 300
remedies. It is important to stress that the future cost reductions described above
can be achieved without sacrificing the protection of public health and the current
pace of the program.
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Remedy Selection
Under the current statutory framework, providing for a preference for treatment

of waste and permanent solutions to the maximum extent practicable, the
Superfund program is focusing on treatment of toxic hot spots and requiring treat-
ment in fewer instances when selecting remedies. Costs of cleanups are decreasing
dramatically because of a number of factors, including: the use of presumptive rem-
edies; the use of reasonably anticipated future land use determinations, which allow
cleanups to be tailored to specific sites; and the use of a phased approach to defining
objectives and methods for ground water cleanups. As a result of these factors, EPA
has reduced the cost of cleanup by approximately 20 percent.
Promoting Fairness Through Settlements

EPA has addressed concerns of stakeholders regarding the fairness of the liability
system by discouraging private party lawsuits against small volume waste contribu-
tors that have limited responsibility for pollution at a site. EPA has protected over
21,000 small volume contributors (about two-thirds of these in the last 4 years) from
expensive private contribution suits through the negotiation of more than 430 de
minimis settlements. EPA continues to prevent the big polluters from dragging un-
told numbers of the smallest ‘‘de micromis’’ contributors of waste into contribution
litigation by publicly offering to any de micromis party $0 (i.e., no-cost) settlements
that would provide protection from lawsuits by other potentially responsible parties
(PRPs).
Orphan Share Compensation and Special Accounts

Since fiscal year 1996, EPA has offered orphan share compensation for past costs
and future oversight costs or approximately $175 million at 98 sites to responsible
parties willing to negotiate long-term cleanup settlements. EPA will continue the
process at every eligible site. Through 1999, EPA has collected and placed $486 mil-
lion in 133 interest bearing special accounts for site specific future work. In addi-
tion, over $85 million in interest has accrued in these accounts. This reform ensures
that monies recovered in certain settlements are directed to work at a particular
site. At a number of sites, this money can make a great difference in making settle-
ments work. In fiscal year 1998, EPA set aside and then spent more than $40 mil-
lion of Superfund response money in new settlements for mixed work or mixed fund-
ing.

OTHER SUPERFUND PROGRAM ACCOMPLISHMENTS

States
EPA continues to work with States and Indian tribes as key partners in the clean-

up of Superfund hazardous waste sites. During the last 2 years, fiscal year 1998
and fiscal year 1999. EPA provided close to $225 million to States sharing in the
management of response activities at sites. EPA is increasing the number of sites
where States and Tribes are taking a lead role in assessment and cleanup, using
the appropriate mechanisms under the current law. With the May 1998 release of
the ‘‘Plan to Enhance the Role of States and Tribes in the Superfund Program,’’ the
Superfund program is expanding opportunities for increased State and Tribal in-
volvement in the program. Seventeen pilot projects with States and Tribes have
been initiated through this plan.

In addition, over the last 5 to 6 years, States, Tribes, and EPA have developed
ways under existing statutory authorities of dividing contaminated site work in a
manner that fits the needs of the sites and the interests and abilities of each regu-
latory agency—reducing overlap and duplication in favor of more complementary,
mutually supportive arrangements. The Administration believes that this partner-
ship is working to achieve a dramatic number of cleanups across the country. To-
day’s State, Federal and Tribal programs comprehensively address the scope of the
hazardous waste contamination problem.
Community Involvement

The Superfund program is committed to an open decisionmaking process that
fully involves citizens in site cleanup by providing the community with timely infor-
mation and by improving the community’s understanding of the potential health
risks at a site. Superfund accomplishes this involvement through outreach efforts,
such as public meetings and site-specific fact sheets. EPA has enhanced community
involvement through the successful implementation of reforms such as: the EPA Re-
gional Ombudsmen, who continue to serve as a direct point of contact for stakehold-
ers to address their concerns at Superfund sites; the Internet pages, which continue
to provide information to our varied stakeholders on issues related to both cleanup
and enforcement; and the Technical Assistance Grants (TAGs), Community Advisory
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Groups (CAGs), Restoration Advisory Boards (RABs) and Site-specific Advisory
Boards (SSABs).

The TAG program provides eligible community groups with financial assistance
to procure technical consultants to assist them in understanding the contamination
problems and their potential solutions. This understanding helps them participate
in decisions made at sites. EPA has awarded 220 TAGs (valued at over $16 million)
to various groups since the program’s inception in 1988. The Agency plans to pub-
lish revisions to the TAG regulation by the summer of 2000 to simplify the TAG
program further.

The CAG program enables representatives of diverse community interests to
present and discuss their needs and concerns related to a Superfund site with Fed-
eral, State, Tribal and local government officials. The number of sites with CAGs
increased by over 50 percent before the CAG program was officially taken out of the
pilot stage. CAGs have been created at 51 non-Federal facility sites.
Community Involvement at Federal Facilities

The Superfund Federal facilities response program also recognizes that various
stakeholder groups need the capacity to participate effectively in the cleanup proc-
ess. The program has entered into partnerships and awarded cooperative agreement
grants to State, Tribal, and local associations, and to community-based organiza-
tions. The grants focus on training for affected communities, participation of citizens
on advisory boards, access to information, and implementation of the Federal Facil-
ity Environmental Restoration Dialogue Committee (FFERDC) principles. These
grants offer the opportunity to leverage valuable resources, build trust, and reach
a wider audience.

The Superfund Federal facilities response program is a strong proponent of involv-
ing communities in the restoration decisionmaking process and recognizes that
input from Restoration Advisory Boards (RAB) and Site-Specific Advisory Boards
(SSAB) has been essential to making response decisions and, in some cases, reduc-
ing costs. Increasing community involvement, Restoration Advisory Board/Site-Spe-
cific Advisory Board support (RAB/SSAB), and partnering with States, Tribes and
other stakeholders are high priority activities for EPA. There are over 300 RABs
and 12 SSABs throughout the country.

REVITALIZING AMERICA’S LAND

Brownfields
Through its brownfields program, EPA helps communities clean up and develop

less contaminated brownfields sites. Brownfields are abandoned, idled, or under-
used industrial and commercial properties where expansion or redevelopment is
complicated by real or perceived contamination. The Brownfields Initiative plays a
key role in the Administration’s goal of building strong and healthy communities for
the 21st century. The Initiative represents a comprehensive approach to empower-
ing States, local governments, communities, and other stakeholders interested in en-
vironmental cleanup and economic redevelopment to work together to prevent, as-
sess, safely clean up, and reuse brownfields. The Administration believes strongly
that environmental protection and economic progress are inextricably linked. Rather
than separate the challenges facing our communities, the Brownfields Initiative
seeks to bring all parties to the table—and to provide a framework that enables
them to seek common ground on the range of challenges: environmental, economic,
legal and financial. The EPA brownfields pilot programs form the basis for new and
more effective partnerships. In many cases, local government environmental special-
ists are sitting down together with the city’s economic development experts for the
first time. Others are joining in—businesses, local residents, and community activ-
ists.

The Brownfields Assessment Pilots have formed a major component of the
Brownfields Initiative since its announcement a little more than 5 years ago. The
Agency has awarded 307 Brownfields Site Assessment Demonstration Pilots, funded
at up to $200,000 each, to States, Tribes, and communities. In fiscal year 2000, the
Agency will fund as many as 50 additional assessment pilots of at up to $200,000
each and 50 existing Brownfields Site Assessment Demonstration Pilots for up to
$150,000 each, in order to enable continuation and expansion of their brownfields
efforts. For fiscal year 2001, the Administration has requested $8 million to provide
funding and technical support for 40 assessment pilots at up to $200,000 each. Se-
lected through a competitive process, these pilots help communities to demonstrate
the economic and environmental benefits of reclaiming brownfields properties, to ex-
plore ways of leveraging financial resources, and to model strategies for the organi-
zation of public and private sector support. Small towns and large cities both have
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been recipients of the grants. Combined with the Agency’s property assessment ef-
forts, these pilots have resulted in the assessment of 1687 brownfield properties,
cleanup of 116 properties, redevelopment of 151 properties, and a determination
that 590 properties did not need additional cleanup. To date, over 5,800 jobs have
been generated as a result of the program. Pilot communities have reported a lever-
aged economic impact of over $1.8 billion.

As EPA works to implement a comprehensive brownfields strategy, the Agency
has developed a ‘‘second-stage’’ type of brownfields pilot program. Those pilots,
known as the Brownfields Cleanup Revolving Loan Fund (BCRLF) Pilots are de-
signed to enable eligible States, Tribes, and political subdivisions to capitalize re-
volving loan funds for use in the cleanup and sustainable reuse of brownfields.
EPA’s goal for these pilots is to develop revolving loan fund models that can be used
by communities to promote coordinated public and private partnerships for the
cleanup and reuse of brownfields. Eligible applicants for BCRLF pilots are entities
previously awarded brownfield assessment pilots. In addition, coalitions formed
among these entities and political subdivisions with jurisdiction over sites that have
been the subject of a targeted brownfield pilot are eligible for BCRLF awards.

To date, 68 BCRLF pilots have been awarded. These pilots represent 88 commu-
nities, and include pilot awards to individual eligible entities and to coalitions.
Three BCRLF loans have been made. The Stamford, CT, pilot has issued two loans.
The first loan, for $250,000, will be used to clean up property that is part of a larger
waterfront redevelopment project. This loan is expected to leverage $50 million of
private redevelopment funds and generate 200 construction jobs and 12 full-time
permanent jobs. The Las Vegas, NV, BCRLF pilot has made a $50,000 loan to clean
up the property of a former National Guard armory site. This cleanup has already
been completed. EPA is in the process of reviewing fiscal year 2000 BCRLF pilot
applications representing more than 60 communities. Among other requirements,
pilot applicants are being asked to demonstrate an ability to manage a revolving
loan fund and environmental cleanups. The Agency anticipates announcements in
May of new pilot awards of up to $500,000 each and has requested funding to sup-
port BCRLFs in fiscal year 2001 as well.

The Brownfields National Partnership continues to support brownfields reuse
through work with a variety of stakeholders. It represents a multi-faceted partner-
ship among Federal agencies to demonstrate the benefits of coordinated and collabo-
rative activity on brownfields. To date, the partners estimate spending more than
$385 million for brownfields work, with another $141 million in loan guarantees.
The centerpiece of the National Partnership was designation of 16 Brownfields
Showcase Communities in 1998. These Showcase Communities are distributed
across the country and vary in size, resources, and community type. The Federal
partners plan to designate 10 new Showcase Communities in fiscal year 2001.

To help local citizens take advantage of the new jobs created by assessment and
cleanup of brownfields, EPA began its Brownfields Job Training and Development
Demonstration Pilot program in 1998. To date, EPA has awarded 21 pilots to appli-
cants located within or near brownfield communities. Colleges, universities, non-
profit training centers, and community job training organizations, as well as States,
Tribes, and communities, were eligible to apply for these pilots. In both fiscal year
2000 and fiscal year 2001, EPA plans to fund 10 additional job training pilots at
up to $200,000 each. In addition, EPA will continue to provide $3 million to the Na-
tional Institute for Environmental Health Sciences to support worker training at
brownfields sites.
Superfund Redevelopment Initiative

The Brownfields Initiative foreshadowed an increased interest in the reuse of
Superfund sites. Now that the Agency has analyzed and documented reuse that al-
ready is occurring at certain Superfund sites, the Superfund Redevelopment Initia-
tive (SRI) has been formed to document these successes and to explore additional
opportunities at other sites engaged in the selection of Superfund remedies and de-
signs. Through a program of pilots, policies, and promotion, EPA and its partners
are working to ‘‘recycle’’ sites into productive use that once were thought to be unus-
able, without sacrificing Superfund cleanup principles. EPA has selected 10 pilot
sites already and, by the end of fiscal year 2000, plans to complete a competitive
process to choose 40 additional pilot sites. Eligible local governments receive direct
financial assistance of up to $100,000 to undertake reuse assessments and under-
take public outreach. EPA will offer facilitation service to communities to support
reuse efforts and has established a peer matching program to enable local govern-
ments to share their experiences about successful Superfund reuse projects.

Successful Superfund site reuse is being demonstrated at the Industriplex site, in
Woburn, Massachusetts. Through a private/public partnership, this site will become
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a regional transportation center with over 200,000 square feet of retail space and
potentially over 750,000 square feet of hotel and office space. An open land and wet-
lands preserve will also be created as a part of the ‘‘recycling’’ of this site. Another
example of reuse at Superfund sites is the Anaconda Smelter NPL site, in Ana-
conda, Montana, which has become a world-class Jack Nicklaus golf course. At other
Superfund sites, major national corporations, including Netscape, Target stores,
Home Depot stores, and McDonalds, have established businesses. Sites have been
redeveloped into residences, libraries, athletic fields, community parks, wetlands,
and habitat preserves. Over 150 sites are in actual or planned reuse. At these sites,
more than 13,000 acres are now in ecological or recreational reuse. Approximately
11,000 jobs, representing $225 million in annual income, are located onsites that
have been recycled for commercial use.
Removing Barriers to Reuse

At some sites, the potential threat of CERCLA liability may in some cir-
cumstances be a barrier to the reuse of the property. EPA is continuing its efforts
to negotiate prospective purchaser agreements and issue comfort/status letters in
order to clarify CERCLA liability at sites and facilitate reuse of contaminated prop-
erties. EPA has entered into more than 120 Prospective Purchaser Agreements
(PPAs) to facilitate beneficial reuse and has also issued over 500 comfort/status let-
ters in order to clarify Federal Superfund interest in sites.

In the summer and fall of 1998, EPA undertook a survey effort to gather informa-
tion on the impacts of the PPA process. Survey data (for PPAs completed through
June 1998) indicate that redevelopment projects cover over 1500 acres, or 80 percent
of the property secured through PPAs. EPA regional personnel estimate that nearly
1700 short-term jobs (e.g., construction) and over 1700 permanent jobs have resulted
from redevelopment projects associated with PPAs. An estimated $2.6 million in
local tax revenue for communities nationwide have resulted from these projects. In
addition, EPA regional staff estimate that PPAs have spurred redevelopment of
hundreds of thousands of acres of property.
Federal Facility Redevelopment

Through EPA’s Base Realignment and Closure (BRAC) program, over 850 base
closure documents have been reviewed at 108 major closing military bases. These
BRAC documents articulate the environmental suitability of the property for lease
or transfer.

Wurtsmith Air Force Base, located on more than 5,000 acres in northeast Michi-
gan, stood ready for more than 70 years to support strategic bombing operations
worldwide. When the decision was made in 1993 to close Wurtsmith Air Force Base,
a Base Closure Team (BCT) consisting of representatives from EPA, the Air Force,
and the Michigan Department of Environmental Quality, was formed to clean up
environmental contamination at the site. The BCT used an innovative cleanup tech-
nology to cut the cost of cleanup by a third and reduce the planned cleanup time
by 40 percent. To enhance economic redevelopment, the BCT worked with the
Northeast Michigan Community Service Agency to use base structures for approxi-
mately 150 low-income families as a replacement for substandard housing in six
counties. The BCT earned national recognition for this unique reuse plan. As a re-
sult of EPA’s involvement in the BRAC program, cost savings in excess of $275 mil-
lion have been documented.

SUPERFUND REAUTHORIZATION

As the result of the progress made in cleaning up Superfund sites in recent years,
and the program improvements resulting from EPA’s Administrative Reforms, there
is not a need for comprehensive legislation. Comprehensive legislative proposals se-
riously could undermine the current progress of the program and weaken current
law by creating barriers to cleanup, carving out overbroad liability exemptions, and
undermining the Federal safety net. Comprehensive legislation could actually delay
cleanups by creating uncertainty and litigation.

The Administration would support targeted liability relief for qualified parties
that builds upon the current success of the Superfund program. We believe that tar-
geted legislation to clarify liability provisions in the statute enjoys broad bipartisan
support and would be useful in speeding the cleanup of brownfields, including;

• prospective purchasers of contaminated property;
• innocent landowners; and
• contiguous property owners.
This legislation should also provide funding for brownfield assessment and clean-

up through grants and loans. Further, the legislation should provide support for ef-
fective State Voluntary Cleanup Programs, however, the Federal safety net must be
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preserved to address circumstances which may present an imminent and substantial
endangerment. The Administration also supports targeted legislation that addresses
the liability of small municipal waste generators and transporters.

In addition, legislation to support the President’s Budget is also needed to rein-
state the Superfund taxes, and to provide EPA with access to mandatory spending.
The Superfund tax authority expired December 31, 1995. The President’s fiscal year
(FY) 2001 Budget requests reinstatement of all Superfund taxes (including excise
taxes on petroleum and chemicals, and a corporate environmental tax). The Trust
Fund balance (unappropriated balance) was roughly $1.5 billion at the end of fiscal
year 1999. The Trust Fund balance will be approximately $200 million at the end
of fiscal year 2001.

In the absence of the taxes, we estimate a windfall of approximately $4 million
per day for those parties that would normally pay the tax. To date, the Trust Fund
has lost approximately $5 billion as a result of the failure of Congress to reinstate
the taxes. This $5 billion windfall has been passed on to those that would normally
be funding cleanups, and the need for appropriations from general revenue in order
to fund cleanups mean that the burden of these costs is shifted to the tax-paying
public.

FUTURE SITE CLEANUP CHALLENGES

EPA has made a great deal of progress, but the job is not done. Environmental
contamination continues to be a concern at a large number of properties across the
United States. Brownfields, which are abandoned and contaminated properties once
used for industrial and commercial purposes, generally pose a low risk to human
health and the environment and best are addressed through local, State, or Tribal
authorities. EPA’s job at brownfields sites principally is to provide technical and fi-
nancial assistance to these authorities in order to build the capacity of their
brownfields programs. A much smaller number of higher-risk sites, however, pose
a more serious threat to public health and the environment and would qualify under
EPA’s Hazard Ranking System (HRS) for placement on the NPL for cleanup. A mix
of approaches will need to be employed in the future to address these problems, in-
cluding tools that were not available 20 years ago when Congress enacted CERCLA.
Although alternatives involving Federal, State, and other authorities exist for man-
aging the cleanup of these sites, in some cases the best alternative will be listing
these sites on the NPL.

EPA, State, and local authorities must work together with private parties and
community interests to ensure that the most appropriate approach is taken in each
case to address any property with real or suspected environmental contamination.
EPA long has recognized that the assessment and cleanup of properties with poten-
tial or actual environmental contamination is a shared responsibility. What matters
most is that these sites are addressed as efficiently and as effectively as possible.

EPA will face three central challenges in the future as it continues its work to
address our nation’s site contamination problems. A primary focus of the Superfund
program is to continue the cleanup of NPL sites, as well as to continue to address
contamination problems through removal actions at sites across the country. Second,
through grants and technical assistance, EPA will continue to serve as a catalyst
to promote brownfields cleanup and redevelopment. Third, new sites posing serious
threats to human health and the environment will be identified, and EPA has a
shared responsibility with the States and other authorities to work with potentially
responsible parties (PRPs) and the community through a variety of means to get
these sites cleaned up.
Current Sites on the NPL

Superfund’s immediate priority is the cleanup of sites on the current NPL. The
Agency will continue to emphasize the completion of construction at NPL sites, and,
as in the last several years, EPA will maintain its current construction completion
goal of 85 sites for fiscal year 2000. The program is on target to achieve the Presi-
dent’s goal of 900 construction completions by the end of fiscal year 2002. At the
same time, we will continue to employ the Superfund Administrative Reforms to en-
sure fairness, effectiveness, and efficiency in the way cleanups are conducted. We
will work closely with PRPs to leverage resources whenever possible to get the job
done. By working with communities to ensure the selection of appropriate remedies
at sites, EPA will strive to foster productive reuse of Superfund properties that are
cleaned up.

In addition to the high priority EPA places on construction completion at NPL
sites, the Agency will continue its efforts to ensure that remedies in place remain
protective over the long term. It is important to understand that the job of cleanup
does not end when a site achieves construction completion, and that Federal over-
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sight is necessary to ensure the cleanup’s long-term protectiveness. In the case of
groundwater contamination, for example, treatment technologies in place may re-
quire 10 years or more to achieve cleanup goals, and groundwater must be mon-
itored thereafter. CERCLA requires that EPA conduct a 5-year review at each
Superfund site where wastes remain in place to make sure that the remedy remains
effective and that the community is protected. This statutory requirement and other
responsibilities associated with the Agency’s role in ensuring the protectiveness of
cleanups over the long term, such as oversight of operation and maintenance activi-
ties, underscore the need for continuing Agency resources for these purposes.
Brownfields

A second EPA priority is to continue to promote brownfield assessments and
cleanups. Brownfields, found in almost every community, represent by far the larg-
est number of properties affected by concerns related to environmental contamina-
tion. In 1995, the General Accounting Office (GAO) estimated that approximately
450,000 brownfields exist in this country. These sites typically do not pose the type
of risk addressed by Superfund NPL cleanups.

Through pilots, and in partnership with a wide range of stakeholders, EPA contin-
ues to provide technical assistance and seed money to local, State, and Tribal enti-
ties engaged in the revitalization of brownfields properties in order to build the ca-
pacity of brownfields programs. EPA’s role is to empower these government authori-
ties, community groups, and others to achieve the assessment, safe cleanup, and
successful reuse of brownfields. To date, EPA has entered into Memoranda of Agree-
ment (MOAs) with 14 States to facilitate the cleanup of contaminated sites that gen-
erally pose lower risks than sites EPA would consider listing on the NPL. In fiscal
year 2000, EPA is providing States and Tribes with $10 million to support the de-
velopment and enhancement of effective State Voluntary Cleanup Programs (VCPs).
Sites Brought to the Attention of Superfund

Third, EPA will ensure that sites not presently being addressed and that present
serious threats to human health and the environment are cleaned up. Through iden-
tification by States, private citizens, and others, EPA has catalogued almost 43,000
sites nationally in its CERCLIS data base. EPA has performed preliminary assess-
ments at 41,000 of these CERCLIS sites and more detailed investigations at 20,000.
The Agency has archived close to 32,000 of the 43,000 sites for which no further
action under Superfund is necessary. EPA either is in the process of investigating
the remaining sites or considering their listing on the NPL. In 1998, the GAO esti-
mated that, 232 sites were likely candidates to be placed on the NPL in the future
out of a universe of nearly 1,800 CERCLIS sites awaiting a listing decision. It is
important to be aware that these figures do not include the approximately 500 new
sites added to the CERCLIS inventory each year, most of which have been pre-
screened. Since the GAO analysis, we know that only about a quarter of the sites
EPA has proposed for listing were among the 232 sites identified in the GAO report
in 1998. Others include more recently identified sites or sites for which Governors
have specifically requested a proposed NPL listing. The Agency has averaged 28 list-
ings per year for the past 7 years.

The decision how to address the cleanup of sites brought to EPA’s attention
through CERCLIS depends on a range of technical, policy and resource consider-
ations, as well as other site-specific factors. Many of these sites can be addressed
under State VCPs and State Superfund programs. In other cases, PRPs may clean
up sites of potential Federal interest either before or after proposal to the NPL, and
EPA will continue to use its enforcement authorities to oversee the cleanup. In still
other cases, EPA may determine that NPL listing is the most appropriate way to
clean up a site, such as sites which present complicated intergovernmental or stake-
holder issues or sites where a State requests a listing. The Agency continues to sup-
port a cooperative approach with the States on NPL listing and will continue to re-
quest a Governor’s concurrence prior to any proposed or final NPL listing decision.
Listing on the NPL would be necessary for more sites were it not for the availability
of these alternative approaches to site cleanup.
Conclusion

With the success of EPA’s Administrative Reforms, the Superfund program now
is fairer, faster, and more efficient. The significant progress achieved during the
Clinton administration in cleaning up hazardous waste sites has made comprehen-
sive Superfund reform unnecessary. However, the Administration believes that an
agreement can be reached with Congress on bipartisan targeted brownfields legisla-
tion this year. We look forward to building upon the success of our Administrative
reforms and in partnership with State and local governments, communities, and the
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private sector, to ensure the protection of human health and the environment
through the cleanup of our Nation’s hazardous waste sites.

RESPONSES BY TIMOTHY FIELDS, JR., TO ADDITIONAL QUESTIONS FROM
SENATOR BOXER

REMEDIATION SCHEDULE

Question 1. There appears to be no incentive for the Navy to meet its timeliness
for the Hunters Point Shipyard cleanup, since every new Federal Facilities Agree-
ment (FFA) schedule shows the same CERCLA milestones occurring farther out in
time. What options are available to EPA under CERCLA to enforce these schedules?
Specifically, what steps will EPA take to ensure that the Navy completes remedi-
ation of the Shipyard in timely manner?

Response. EPA is committed to ensuring that the Navy maintains the project
schedules as outlined in the FFA in order to complete remediation and transfer of
the Hunters Point Shipyard in a timely manner. EPA has diligently enforced provi-
sions in the FFA to ensure that any extension requests submitted by the Navy are
necessary and justifiable under the FFA. Per the FFA, schedules shall be extended
upon receipt of a timely request for extension and when good cause exists for the
requested extension. If the Navy fails to provide good cause for the extension, then
EPA may deny the request and the Navy may invoke the dispute resolution proce-
dures of the FFA. Further, EPA may assess a stipulated penalty against the Navy
if it fails to comply with any terms of the FFA.

REMEDIATION TO THE REDEVELOPMENT REUSE PLAN

Question 2. What is the EPA’s policy regarding remediation of closed military
bases to the approved local Reuse Plan? Where else in the country has the EPA sup-
ported such efforts? Will EPA support a cleanup at Hunters Point Shipyard that al-
lows for the full implementation of the Reuse Plan?

Response. EPA works closely with its state and military service counterparts to
expedite cleanup and promote reuse of closed and closing military bases. As a mem-
ber of the Base Closure Team (BCT), EPA provides technical assistance on human
health and environmental issues related to cleanup and reuse plans. This assistance
is provided to the Navy and state counterparts, as well as the Restoration Advisory
Board, local government, the Local Reuse Authority and the community at large.
Since the military services are the lead cleanup agencies, it is ultimately their re-
sponsibility to come to agreement with local reuse authorities on reuse plans. Fed-
eral legislation has established a process to reach these decisions. There are many
examples throughout the country of EPA’s support of, and cooperation on, reuse
plans. Three site-specific examples are mentioned below. These examples illustrate
both EPA’s and the services’ commitment to meeting reuse needs of the community.

• At Fort Devens, MA, the Base Closure Team (BCT) was successful in integrat-
ing many of the investigations of the site, eliminating an estimated 4 years of envi-
ronmental study and saving approximately $5 million. The BCT also worked closely
with the Local Reuse Authority and surrounding communities during the investiga-
tion and cleanup to address local concerns and ensure that cleanup was consistent
with future uses of the property. By the time Fort Devens closed in 1996, the former
Army installation had begun its transformation into a site for public and private
use.

• Bergstrom Air Force Base, TX, was placed on a fast-track cleanup schedule so
it could house the Austin-Bergstrom International Airport by 1999, less than 5
years after cleanup and construction activities began. A team of city and state agen-
cies, EPA and the Air Force Base Conversion Agency expedited site investigation
and cleanup plans to meet the airport opening’s deadline. In particular, the BCT
agreed to reduce review times for documents, incorporated flexibility into the clean-
up process and kept lines of communication open to ensure that the cleanup met
community needs. Relocating Austin’s airport to Bergstrom saved the city an esti-
mated $200 million it would have spent to build a new airport, and eased noise
problems at the old site.

• The Base Closure Team at Naval Air Station Cecil Field, FL, cut 5 years from
the cleanup schedule and avoided more than $17 million in costs. The BCT stream-
lined the assessment of more than 270 sites by targeting sampling and selected the
most cost-effective cleanup techniques that met environmental requirements. The
team also developed an approach for reviewing data as they were collected in the
field and collaboratively choosing their next step. As a result, work plans were ap-
proved in hours, instead of days, and field crews could move quickly to the next
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phase of investigation. The BCT’s cooperation and pursuit of innovative solutions re-
sulted in tremendous time and cost savings, and expedited the creation of new jobs,
transportation and recreation opportunities for the Jacksonville community.

EPA supports cleanup at Hunters Point Shipyard that allows for the full imple-
mentation of the local reuse plan. Decisions for remediation at Hunters Point Ship-
yard should be based on the most reasonably anticipated reuse for specific parcels
of the Shipyard, as specified in the approved City of San Francisco reuse plan and
in accordance with the process described in the National Contingency Plan (40 CFR
300). EPA will continue to support a CERCLA cleanup at Hunters Point Shipyard
that is compatible with the reuse scenarios currently outlined in the reuse plan.

IMPOSITION OF LAND USE CONTROLS

Question 3. When making the decision whether to accept such restrictions at the
Shipyard, how is Community Acceptance, the ninth criteria in the National Contin-
gency Plan (NCP), taken into consideration?

Response. Community acceptance is one of the nine criteria considered during the
evaluation of feasibility study (FS) alternatives, as specified in the National Contin-
gency Plan. Community acceptance is considered a modifying criteria. That is, it is
assessed primarily following public comment on the remedial investigation (RI) and
FS report and the Proposed Plan, because information on community acceptance
may be limited prior to the public comment period.

It is EPA’s position that the Bayview Hunters Point community should be contin-
ually informed about and involved in the cleanup process at Hunters Point Ship-
yard. To achieve this, representatives of the Bayview Hunters Point Community and
the City of San Francisco have been invited to participate in project meetings and
to review project documents throughout the RI/FS process. Further, EPA has funded
a Technical Assistance Grant (TAG) for the Hunters Point Shipyard Superfund site.
The TAG enabled a Bayview Hunters Point community group to hire an independ-
ent technical advisor to help the local community members understand and com-
ment onsite-related information, and thus better participate in cleanup decisions.
The TAG technical advisor reviews and comments on Hunters Point Shipyard
project documents and regularly participates in project team meetings.

In addition, the Navy has established a Restoration Advisory Board (RAB) for the
site. The RAB is an advisory group that the Navy consults for input on the inves-
tigation and cleanup of Hunters Point Shipyard. The RAB is composed of represent-
atives of residents, businesses and community groups of the Bayview Hunters Point
neighborhood which surrounds the shipyard. Representative of the City of San Fran-
cisco are also members of the RAB. RAB meetings are held monthly in the Bayview
Hunters Point neighborhood. At the RAB meetings, the Navy provides updates on
the status of the cleanup and responds to requests for information from RAB mem-
bers. EPA attends and actively participates in the monthly RAB meetings, to ensure
that community concerns are adequately understood and addressed.

Question 4. In EPA’s analysis of such restrictions, does it consider whether the
up-front cost savings to the Navy of such restrictions outweighs the long-term cost
to the City of maintaining them in perpetuity? Furthermore, does EPA consider
what effect such controls would have on the City’s ability to implement its Reuse
Plan?

Response. During the feasibility study (FS) phase of the project, cleanup alter-
natives will be developed to address contamination at Hunters Point Shipyard.
These FS alternatives are subjected to a nine criteria analysis, as required by the
Superfund statute. These nine criteria include an evaluation of overall protection of
human health and the environment, reduction of toxicity, mobility and volume, long
term effectiveness, short term effectiveness, cost and community acceptance. The
nine criteria analysis is conducted to ensure that the FS alternatives are protective,
cost effective and that they address the concerns of the community, including those
of the City of San Francisco.

Although it is still early in the RI/FS process for Parcels C, D, E and F at Hunters
Point Shipyard, EPA intends to ensure that the Navy considers both capital and op-
eration and maintenance costs of FS alternatives that both include and do not in-
clude institutional controls so that a comparative analysis of the impact of institu-
tional controls on protectiveness, cost and other criteria can be evaluated, particu-
larly in light of the reasonably anticipated future reuse. In addition, EPA supports
response actions that will facilitate implementation of the Reuse Plan for the site.

CONSIDERATION OF ENVIRONMENTAL JUSTICE

Question 5. Does EPA believe that the Shipyard cleanup has met the goals of Ex-
ecutive Order 12898 (Federal Actions to Address Environmental Justice in Minority
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Populations and Low-Income Populations) in terms of both the selected cleanup
remedies as well as prioritization for Federal cleanup funds?

Response. If the Navy agrees to select and implement cleanup remedies for Hun-
ters Point Shipyard in accordance with the City of San Francisco’s Reuse Plan,
which was developed with input from the Bayview Hunters Point community, EPA
believes the overall goals of Executive Order 12898 largely will be addressed.

STATEMENT OF LOIS J. SCHIFFER, ASSISTANT ATTORNEY GENERAL, ENVIRONMENT
AND NATURAL RESOURCE DIVISION, DEPARTMENT OF JUSTICE

INTRODUCTION

Good afternoon Mr. Chairman, and Members of the Subcommittee. I am pleased
to have this opportunity to talk to you this afternoon about the current status of
the Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA), or more commonly known as Superfund. As the Assistant Attorney Gen-
eral for the Environment and Natural Resources Division, I am responsible, to-
gether with EPA, for Federal enforcement of this country’s environmental laws, in-
cluding Superfund.

You have just heard from Tim Fields about our great progress in making the
Superfund program fairer, faster and more efficient. I would like to focus on the en-
forcement side of the program. The ‘‘enforcement’’ side of the Superfund program
refers to EPA’s and the Department of Justice’s actions to assure that the parties
responsible for creating Superfund sites (know as potentially responsible parties, or
‘‘PRPs’’), clean up these sites. During the 20-year history of Superfund, the enforce-
ment program has evolved from one that focused on litigation to a program in which
most PRPs enter into settlements or voluntarily comply with administrative orders,
rather than litigating with the government. In order to understand the current sta-
tus of enforcement efforts under the program it is useful to understand this evo-
lution. The Superfund program you will hear about today is not the program that
existed throughout the 1980’s and even in the early 1990’s.

The Superfund program was enacted in 1980 in response to a public outcry over
environmental contamination and human health hazards discovered at such notori-
ous hazardous waste disposal sites as Love Canal and Valley of the Drums. Decades
of careless dumping and improper disposal led to a proliferation of dangerous haz-
ardous waste sites across the country. These sites were contaminating soil and
groundwater, fouling our drinking water sources, and threatening the health of our
communities.

CERCLA was enacted to provide the Federal Government with the authority and
funding to clean these sites up. Congress also decided that the parties that created
these environmental hazards should pay for the cleanup. This ‘‘polluter pays’’ prin-
ciple is implemented through the liability and enforcement provisions of the statute.

In the early years after CERCLA’s enactment in 1980, the Federal Government
sought to enforce the liability provisions of the statute through lawsuits brought in
Federal court seeking injunctive relief under section 106 of the statute. As with any
new statute, many legal issues had to be resolved, and litigation proceeded slowly.
Moreover, courts were called upon to resolve complicated technical issues regarding
what would be an appropriate remedy. Given their inexperience in this area and
the lack of precedent, the courts were understandably slow in resolving these issues.
Thus, the 1980’s were marked by extensive litigation and a relatively slow pace of
cleanups.

In 1989, in a desire to accelerate the pace of cleanups, EPA and the Department
reviewed their approach to enforcing Superfund liability and decided that litigating
liability issues first was not the fastest way to get many sites addressed. As a con-
sequence EPA and the Department developed the ‘‘Enforcement First’’ policy under
which we operate today. Under this revised approach, the Federal Government first
looks to responsible parties—either under a settlement agreement, or, where settle-
ment cannot be reached, through the issuance of an administrative order—to clean
up a site, rather than undertaking the cleanup itself and then suing the responsible
parties to recover the costs. This approach allows Federal dollars to be focused more
quickly and efficiently onsites where there are not viable responsible parties, and
more effectively combines public and private resources to get cleanups started.

In addition to this ‘‘Enforcement First’’ policy, EPA and the Department have
adopted and implemented a series of administrative reforms over the past 6 years
that address stakeholder concerns about the fairness of the liability system. We
have recognized the need to address some of the past concerns raised about
Superfund and have taken significant steps to reduce litigation, to promote earlier
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settlements, and to optimize fairness concerns in the application of Superfund’s li-
ability scheme. By streamlining the process by which we resolve our claims at
Superfund sites, we are accelerating the cleanups themselves and increasing the
pace at which contaminated properties can be moved back into viable economic
use—the critical first step toward many brownfields development projects.
De Minimis and De Micromis Settlements

One of the most important of these reforms involves the Administration’s efforts
to identify and resolve the liability of small volume contributors, leading to what
we call de minimis and de micromis settlements. EPA guidance defines these terms,
but basically, a de micromis party is one whose contribution of waste at a site is
truly small, and whose costs in hiring a lawyer, and negotiating a settlement, would
dwarf any amount the party could reasonably be expected to contribute to cleanup
costs. By contrast, a de minimis party is one whose contribution of waste, while
more significant than a de micromis party’s, is relatively minor, considering both
volume and toxicity of the waste, in comparison to that of a ‘‘major’’ party at the
site, and from whom we would seek a cash settlement, rather than performance of
work. Some of our de minimis settlements, at sites with a large number of parties,
have yielded over $1 million in proceeds. These proceeds inure to the benefit of the
major contributors doing the cleanup work.

I am particularly pleased to tell you about the successes we have realized as a
result of our de micromis policy. If a party is a truly tiny contributor, our policy
is to deter other parties from suing de micromis parties and, if they do, then settling
with those parties for little or no payment.

For example, at the Petrochem/Ekotek Site in Utah, we knew that the parties we
had sued had threatened to sue hundreds of de micromis parties if they did not ac-
cept their settlement. To prevent this, EPA took out advertisements in Salt Lake
City area newspapers and on the radio urging de micromis parties to refuse that
offer. The United States also sought, and received, a hearing before the District
Court Judge, and argued that the settlement demand was inappropriate. As a re-
sult, the defendants agreed to withdraw their demand against the de micromis par-
ties.

In addition, we have taken steps to discourage the joinder of de micromis parties
in the first instance. For example, a settlement involving the Bypass 601 Superfund
Site, a former battery recycling facility in North Carolina, gave contribution protec-
tion to some 2400 parties who contributed less than 319 pounds of lead-bearing ma-
terials, but imposed no payment obligation upon them. Rather, the decree requires
that the major contributors, who are the owner/operator defendants and 450 large-
volume generator defendants, pay EPA’s past costs of $4 million, implement a rem-
edy estimated to cost between $40.5 and $100 million, and agree not to assert any
claims at all against persons meeting de micromis criteria, whether or not those per-
sons are parties to the decree.

We think that our policy protecting de micromis parties is being taken seriously
by the regulated community, and that has deterred efforts to add de micromis par-
ties at Superfund sites. Moreover, just this past summer in the Keystone case in
Pennsylvania, over the objection of several of the main owner/operator and genera-
tor defendants, Federal District Court Chief Judge Sylvia Rambo approved 200 pro-
posed de micromis settlements, finding that they were fair, reasonable and in ac-
cordance with CERCLA’s objective.

With respect to de minimis parties, we have placed a priority on achieving quick,
efficient resolutions of the liability of these small volume contributors to protect
these contributors from burdensome contribution litigation. Through model settle-
ment decrees and guidances, we have been successful at getting these contributors
out of the system quickly. As of a year ago, we and EPA had achieved over 430 set-
tlements with over 21,000 small-volume contributors, protecting these parties from
expensive private party litigation. Nearly two-thirds of these de minimis settlements
were reached in the last 4 years.
Orphan Share Policy

The Department often exercises its enforcement discretion to compromise claims
in order to achieve comprehensive settlements with responsible parties, taking into
account numerous equitable considerations. Through this enforcement discretion we
have moved Federal dollars into promoting cleanups. We also cooperate with EPA
in implementing the orphan share policy, another reform that has increased the
fairness of Superfund settlements. At many Superfund sites, parties that individ-
ually or collectively were responsible for a share of the waste disposed at a site may
no longer exist or are bankrupt. In order to promote fairness and achieve settle-
ments, EPA and the Department of Justice developed the ‘‘orphan share’’ policy,
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under which the United States can compensate settling parties for a portion of the
‘‘orphan share.’’ This share will be recognized primarily through a compromise of
past costs or a reduction of future oversight costs. EPA issued its Interim Guidance
on Orphan Share Compensation in June 1996 and since then the Department has
moved aggressively to put this concept into practice. Over the last 4 years, the Unit-
ed States has offered orphan share compensation of more than $175 million at 98
sites to responsible parties willing to negotiate long-term cleanup settlements.

Municipal Settlement Policy
The municipal settlement policy reflects the fact that municipal waste typically

is not as toxic as industrial waste, and that it is the presence of hazardous indus-
trial wastes disposed in municipal landfills that generally drives costly remedies. It
also addresses the unique position of municipal owners and operators of co-disposal
landfills. The municipal policy provides a fair and efficient basis for settling with
municipalities and other generators and transporters of municipal solid waste
(MSW) that are potentially liable under Superfund. The policy establishes a formula
for calculating a municipality’s share of response costs at a site based on the typical
costs for cleaning up the waste found in a municipal solid waste landfill (as com-
pared to hazardous wastes). It also provides a presumptive settlement percentage
of 20 percent for municipal owners and operators of co-disposal sites where there
are other viable PRPs to share the cost of cleanup. This new policy streamlines the
settlement process and protects municipalities, and generators and transporters of
municipal solid waste, from expensive transactional costs. Our use of the policy
methodology as a basis for settlement was recently endorsed by the U.S. District
Court for the Southern District of Ohio as being reasonable, fair, and consistent
with CERCLA in approving a consent decree relating to the Fultz Landfill near
Byesville, Ohio. The United States is in the process of finalizing several other settle-
ments on the basis of the municipal settlement policy. Moreover, we have learned
that the policy has been successful in promoting several private party settlements
by providing a fair methodology by which to determine the share of municipal solid
waste parties.
Other Administrative Reforms

Other administrative reforms that have also led to faster, fairer, and more effi-
cient settlements include the use of mixed work/mixed funding agreements, settle-
ments that take into consideration a party’s ‘‘ability-to-pay,’’ and the use of interest-
bearing special accounts. Under the last of these, the United States will agree to
hold monies recovered in settlement in special accounts for later Superfund cleanup
at the same sites where the settlement occurred. Through 1999, the United States
has collected over $486 million and placed it in 133 special accounts, which have
generated over $85 million in interest. These accounts ensure greater fairness in the
settlement process by taking monies recovered from parties that simply ‘‘cash out’’
their liability and setting them aside for later use by parties that are performing
the cleanup work. This reform makes more monies available for actual cleanup,
which can be an important factor in reaching a successful settlement.

EPA and the Department of Justice are also doing a much better job of making
sure that all non-de minimis responsible parties involved at a site are identified and
pursued by the government. Complaints were made in the early days of the
Superfund program that EPA chose to pursue only a handful of ‘‘deep pockets’’ at
a site, leaving these parties with the responsibility to find and pursue in contribu-
tion actions other parties responsible at a site. It is the government’s policy to un-
dertake a thorough PRP search at every site and to make sure that as many of
those parties as possible participate in settlement at the site so as to spread the
burden of site cleanup among all parties.

Another important way the Department ensures fairness in the enforcement proc-
ess—and which reinforces the importance of settlement—is by actively pursuing
those parties that choose not to settle. Indeed, in a recent decision, U.S. v. Occiden-
tal Chem. Corp., 200 F.2d 143 (3rd Cir. 1999), the Third Circuit upheld the Federal
Government’s authority to enforce administrative orders issued to non-settling par-
ties that direct them to participate in site work being done by other parties. This
decision has strengthened our ability to ensure greater fairness at Superfund sites.
For example, at the Lipari Superfund site in Gloucester County, New Jersey,
Owens-Illinois, Inc. chose not to join a settlement the United States reached with
numerous parties and instead pursued years of litigation. When it finally choose to
settle in 1998, Owens was required to pay $13.8 million in settlement for cleanup
costs. By refusing to cooperate, Owens-Illinois incurred substantially higher costs
than it would have had it initially agreed to take responsibility for its actions.



52

Alternative Dispute Resolution
Another way that the Department has sought to make the Superfund enforcement

process less time-consuming and costly is through the use of alternative dispute res-
olution, or ADR. The Department of Justice is committed to the use of ADR to assist
in appropriate and efficient resolution of cases and issues. ADR can be a useful tool
in focusing efforts on protecting public health and the environment, rather than on
protracted litigation. We have found ADR to be particularly helpful in complex
multi-party CERCLA cost-recovery actions, which require enormous time and re-
sources and demand immediate steps to address environmental contamination.

ADR has led to many success stories in CERCLA cases, including cases which in-
volved much more than simple cost recovery issues. An example is the Landfill &
Resource Recovery Superfund Site in Rhode Island. The parties at the site were
many and varied the United States, the State of Rhode Island, four owner/operators
of the Site, 12 generators and transporters of hazardous substances disposed of at
the Site, and two ‘‘ability to pay’’ parties. And the issues were complex, involving
claims under section 107 of CERCLA for reimbursement of past and future response
costs, implementation of response actions, and civil penalties for failure to comply
with a Unilateral Administrative Order (‘‘UAO’’) issued under section 106 of the Act.
Mediation enabled us to negotiate a settlement among these parties that resolved
all outstanding issues much more quickly than might otherwise have occurred,
saved the parties from costly transaction expenses, and reimbursed the government
for nearly all expected Site costs.

The parties began negotiations under the First Circuit’s Court of Appeals Medi-
ation Program (CAMP) and ultimately reached a settlement through the assistance
of U.S. District Court Judge Mazzone. The consent decree resolved the United
States’ complaint, a State court action related to the Site, and an appeal in the First
Circuit challenging an earlier de minimis settlement. This settlement determined a
reasonable settlement payment for the ‘‘ability to pay’’ parties, and obligated the re-
maining settling parties to perform operation and maintenance of the remedial ac-
tion and to pay past and future oversight costs, as well as a civil penalty of $400,000
for noncompliance with the UAO. It also resolved natural resource damage claims
of the Department of the Interior and provided $525,000 to purchase wetlands or
related property within the Blackstone River Valley National Heritage Corridor.
When combined with previous settlement recoveries for this Site, and the perform-
ance of the remedial action by the settlors, this mediated settlement will result in
a recovery of 97 percent of expected Site costs.

Just this month we achieved a superb settlement involving the Auburn Road
Landfill Superfund Site in Londonderry, NH, through a voluntary mediation. United
States and the State of New Hampshire v. Exxon Corporation, et al. (D.N.H.). On
March 10, 2000, a consent decree was entered that resolves the government’s claims
against four defendants and twenty-seven third-party defendants. Under the pro-
posed decree, the settlors have agreed to perform the remedy and to reimburse the
United States for its past ($5.84 million) and future oversight costs. The remedy in-
volved operation and maintenance of the landfill cap, monitoring of ground water,
surface water and sediments, and the performance of any active remediation that
EPA may select in the future.

In addition to resolving the United States’ claims, the settling defendants have
agree to reimburse the State for a portion of its past response costs and to reim-
burse the Town of Londonderry over $1.7 million in partial reimbursement of the
Town’s response costs for constructing the landfill cap. Also, the owner of the Site
has agreed to convey to the Town of Londonderry over 100 acres of property at and
around the Site for beneficial reuse. Finally, the defendants will collectively pay
$125,000 in penalties. These great results were achieved more quickly and at lower
costs to the parties through the mediation process than would have been possible
through litigation.

U.S. v. Allied Signal et al. (D.N.J.) and its companion contribution action Rollins
Environmental v. United States (D.N.J.) provides another good example of the use
of ADR in complex, multi-party Superfund litigation to resolve cost recovery and
contribution litigation. The Site in question, the BROS Superfund Site in Logan
Township, New Jersey, long considered one of the most technically challenging sites
under the Superfund program, was used as a waste oil collection facility and chemi-
cal waste storage site for three decades. When it closed in the late 1970’s, millions
of gallons of waste oil and other dangerous pollutants were left at the Site, much
of it in a thirteen-acre lagoon—a ‘‘toxic soup’’ of waste material. Spills and leaks
from the facility had also contaminated the Site’s groundwater and adjacent wet-
lands. Mediation resulted in settlement among 80 private parties and several State
and Federal agencies.
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That settlement, conservatively valued at $221.5 million and one of the largest
ever under CERCLA, covers about 70 percent of the cleanup costs and requires the
private companies to complete the remaining cleanup of the Site’s groundwater and
wetlands. The settlement is the result of more than 2 years of complex negotiations
between the Federal Government, the State, and settling parties. It reflects
Superfund reform policies that allow EPA to share in the cleanup costs when some
of the responsible private parties are defunct or financially insolvent. Our commit-
ment to ADR led to settlement in record time for a case of this magnitude.

As demonstrated by these examples, ADR enables parties to create an environ-
ment to explore solutions that may not be obtainable through the judicial process.
The potential for creativity and concomitant flexibility is invaluable in resolving the
difficult problems sometimes posed in CERCLA cases.
Federal Facilities

In addition to enforcing Superfund, the Department is also responsible for rep-
resenting other Federal departments and agencies at Superfund sites. Federal facili-
ties are also making significant progress in cleaning up contaminated Federal prop-
erty under CERCLA. Federal property must satisfy the same cleanup process and
standards as private property under CERCLA, including the application of State
laws as applicable or relevant and appropriate requirements, participation by EPA,
states, and the public in the cleanup process, and the ability of states and citizens
to judicially enforce inter-agency agreements under section 120.
Results of Administrative Reforms

What has been the result of all of these administrative reforms? They allow us
to reach settlement more quickly on terms that are considered more fair to respon-
sible parties. This in turn allows us to proceed more quickly to cleaning up sites—
the fundamental purpose of the Superfund—so as to ensure protection of human
health and the environment. And faster cleanups mean that these contaminated
properties are available for economic development sooner.

Over 91 percent of sites on the National Priorities List either have been cleaned
up or have cleanup construction under way. Moreover, the pace of cleanups has ac-
celerated sharply in the last decade. Whereas only 61 sites were cleaned up during
the first 10 years of the program, some 680 sites now have cleanup construction
complete. And we are getting sites cleaned up faster. In the last 4 years, we’ve fin-
ished cleaning up more sites than in the previous fourteen. Through enforcing the
Superfund law, the Justice Department has played a critical role in obtaining these
cleanups. The ‘‘Enforcement First’’ policy has led to a dramatic shift in the perform-
ance of Superfund cleanups by private responsible parties. Today 70 percent of all
NPL site cleanups are being conducted by private parties. By contrast, 67 percent
were conducted by the Federal Government in the early years of the program. In
1999, we obtained a record $387.3 million in reimbursed Federal response costs.
These numbers demonstrate that the Superfund program is working in a cost-effec-
tive manner to clean up sites. The Department remains committed to implementing
fully the administrative reforms that have made these results possible and to refin-
ing and improving these reforms, where necessary.

SUPERFUND AND BROWNFIELDS ECONOMIC REDEVELOPMENT

In addition to promoting cleanups through enforcement activities and associated
negotiations, the Department also plays a significant role in assisting EPA in pro-
moting brownfields redevelopment. The Department does this in a number of ways.
It does this first and foremost by ensuring cleanup of Superfund sites, many of
which are redeveloped following cleanup and returned to productive use. The De-
partment also promotes brownfields redevelopment through its enforcement of other
environmental statutes and its use of creative settlement mechanisms, such as sup-
plemental environmental projects, to transform blighted properties. A good example
of the effective use of supplemental projects in enforcement is United States v. City
of Chicago, IL (ND Ill, 1999), in which the Department of Justice negotiated a con-
sent decree resolving EPA’s Clean Air Act claims against the city of Chicago from
its operation of a now-closed municipal incinerator. The decree requires the City to
pay a $200,000 civil penalty and complete four projects at a cost of $700,000. The
first two projects require the City to spend $450,000 to remove and dispose of con-
taminated soils at two abandoned industrial sites near the incinerator, thus facili-
tating the future redevelopment of the two sites. The third project requires the City
to spend $100,000 to construct a lead-safe house. The lead-safe house will serve as
a temporary residence for low-income Chicagoans while lead-abatement work is
being undertaken in their homes. The fourth project requires the City to spend
$150,000 on a lead-abatement project in northwest Chicago.
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Prospective Purchaser Agreements (‘‘PPAs’’)
The Department further supports brownfields redevelopment by entering into ad-

ministrative settlements termed ‘‘Prospective Purchaser Agreements,’’ or ‘‘PPAs.’’
PPAs can provide prospective purchasers with certainty regarding Superfund liabil-
ity that might be assumed in buying property. At sites where there is already Fed-
eral involvement, a PPA can provide a buyer with protection from Superfund liabil-
ity for existing contamination caused by previous property owners. PPAs, of course,
do not provide protection for prospective purchasers if they create new contamina-
tion or make existing site conditions worse. Further, in return for the government’s
promise not to sue them, prospective purchasers usually pay for—or perform—some
of the response actions at a site. In deciding whether to enter into a PPA, we take
into account benefits that the community might receive through redevelopment and
job creation. By providing reassurance to buyers of contaminated lands regarding
their liability, PPAs have significantly contributed to redevelopment.

It is the responsibility of the Department, exercising the Attorney General’s au-
thority to compromise claims in litigation, to enter into PPAs and, as the Assistant
Attorney General for the Environment and Natural Resources Division, I am the
person who ultimately signs PPAs on behalf of the Department.

To ensure consistency and to streamline the process of issuing PPAs, we have
worked with EPA to develop a model PPA setting forth standard language and pro-
visions to be included in such agreements. This model was issued with EPA’s re-
vised guidance on PPAs in July 1995 (60 Fed. Reg. 34,792). Since 1989, when we
issued the first PPA, the Department has approved 152 PPAs. More than 125 of
these have been approved in the last 5 years alone, and even more are in progress.
When EPA conducted a survey last year, the Agency found that redevelopment
projects related to PPAs cover over 1200 acres, have resulted in over 1500 short-
term jobs, and have created over 1700 permanent jobs. And those figures do not re-
flect the redevelopment that is occurring on adjacent properties around the country.

One PPA success story that happened just this summer was in the foothills of the
Blue Ridge Mountains in Virginia, about sixty miles west of Washington, D.C. As
part of a consent decree to resolve a case that had been litigated for years, FMC
Corporation agreed to take over cleanup of the rest of the 440-acre Avtex Fibers
Superfund site (including removing aboveground and underground storage tanks,
hazardous substances, and demolition debris) consistent with redevelopment plans
by the Town of Front Royal and Warren County. One of the new uses of the site
will be as soccer fields, which will be the first project sponsored by the U.S. Soccer
Foundation on a Superfund site. The PPA that helped to make this consent decree
possible will also help to put dollars into a cleanup in the community, rather than
into litigation of a case in a courtroom. U.S. v. FMC Corp., No. 5:99–CV–0054 (W.D.
VA)

Another recent successful PPA involved the Murray Smelter Site in Murray,
Utah. The site is located right across the street from City Hall and was the location
of one of the nation’s largest lead and arsenic smelters. After the smelter closed in
the 1940’s, the Site was taken over by light industry and warehouses. Parts of the
facility served as a dumping ground for cement slabs. Under our settlement,
ASARCO, the company that owned and operated the smelters, will perform all the
remedial action work. In the consent decree for this settlement, we also entered into
a PPA with a developer that provides an option to purchase the property. The devel-
opment will include a hospital, a large movie theater complex, and associated retail
establishments. This type of redevelopment is likely to help revitalize the City by
increasing employment and the city’s tax base.

There are numerous other great examples of how PPAs have turned around
brownfields sites. For example, at the Publicker Superfund site located on the Dela-
ware River in Philadelphia, the United States entered into a PPA with Holt Cargo
Systems, Inc. and several related entities interested in purchasing and redeveloping
this site without incurring Superfund liability for past disposal activities. The origi-
nal owner/operators used this site to manufacture dry ice, whiskey, industrial alco-
hol, and other chemicals for many years. After Publicker ceased manufacturing op-
erations, the site fell into decay and was used for storage of hazardous chemicals.
EPA listed the site on the NPL and completed the necessary cleanup at a cost of
$20 million. Under the PPA with Holt and others, Holt paid $2.07 million to the
United States and $230,000 to the Commonwealth of Pennsylvania in partial reim-
bursement of the cleanup costs. In determining the amount of this payment, the
United States took into consideration the amount it could expect to recover from
liens on the property. The property was particularly desirable for the expansion of
Holt’s shipping business, because it is located on the riverfront in Philadelphia, with
ready access to train and truck transportation. As a direct result of the PPA, this
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urban wasteland has become an economically productive port facility used for trans-
portation and distribution of produce and freight.

PPAs have also been entered into for smaller properties. At the Middlefield-Ellis-
Whisman (‘‘MEW’’) Superfund site, located in Mountain View, California, the United
States has entered into separate PPAs with several different entities for different
parcels of this prior manufacturing site. The existing Superfund site is being
cleaned up pursuant to administrative orders issued to the site owners and opera-
tors. In two recent PPAs related to this site, one covering a 10-acre parcel of the
site, and one covering 1.17 acres, the United States agreed to release purchasers
of these parcels from Superfund liability for past contamination. In exchange, the
purchasers will each pay $75,000, and have committed to make land available for
the soil and groundwater treatment remedy (in the first agreement), and committed
to provide access to ensure that existing cleanup activities are undertaken (in the
second agreement). The $75,000 payments will compensate EPA for administrative
costs and provide monies to a regional cleanup effort. These PPAs will allow the
purchasers to build office buildings on these parcels that will return blighted prop-
erties to productive use and create more than 100 jobs for the local community.

The Administration has also taken a number of steps administratively to work
with states regarding the treatment of sites they are handling under their pro-
grams. For example, an EPA guidance specifies that when certain sites are being
cleaned up under State authority, the Agency will defer listing them on the National
Priorities List. (Guidance on Deferral of NPL Listing Determinations While States
Oversee Response Actions (May 3, 1995).) Further, EPA has signed memoranda of
understanding with 12 states (and is negotiating with eight more states) governing
voluntary cleanups done under those states’ laws. EPA has stated that generally it
will not anticipate doing removal or remedial actions at the typically low-risk sites
covered by those MOUs. Under these policies, EPA enforcement is preserved in the
event of an imminent and substantial endangerment to human health and the envi-
ronment. My understanding is that states with MOUs have been quite satisfied
about the level of assurance regarding anticipated EPA action. These MOUs have
also served the valuable function of keeping State and Federal officials better in-
formed regarding each other’s site cleanup plans.

LEGISLATION

Legislation to reauthorize the Federal Superfund program has been proposed in
Congress for several years, but has not been enacted. In the meantime, through ad-
ministrative reforms, we have successfully moved the program forward and gotten
sites cleaned up. The administrative reforms EPA and DOJ have implemented have
addressed many of the concerns about the program and have led to overall improve-
ment in the program. Given the present State of the program, comprehensive reform
legislation on Superfund is no longer needed, and in fact is highly likely to return
the program to litigation, to delay further cleanup, and to undermine the progress
we have achieved.

There remains a public perception that legislative change could facilitate and ex-
pedite brownfields redevelopment. Brownfields are parcels of land, most often lo-
cated in urban areas, that contain abandoned or under-used contaminated commer-
cial or industrial facilities, the expansion or redevelopment of which is complicated
by the presence of hazardous substances. Cleaning up these parcels and returning
them to productive use provides numerous benefits to the community: it improves
the health of surrounding communities, as well as the appearance and economic
well-being of these communities, because such projects bring new vitality and jobs
to the areas developed. Brownfields development also protects undeveloped property
and green space from the pressures of development.

Because of its importance to the environmental and economic well-being of cities,
we have taken a number of steps to encourage brownfields redevelopment. Targeted
Federal legislation may encourage such redevelopment even further. To that end,
we urge Congress to continue funding the Administration’s successful brownfields
program so that more grants and loans can be made available to local communities
all across the country. We also support legislation that has all of the following tar-
geted and specific elements. These are:

• Liability relief for qualified prospective purchasers of contaminated property, in-
nocent landowners, and contiguous property owners.

• Ensuring that State cleanup programs are well qualified—the program must
provide notice and adequate opportunity for public involvement in cleanup decisions,
must contain standards that protect human health and the environment and ensure
completion of the cleanups, and must have adequate resources to implement and en-
force its program.



56

• Guaranteeing that Federal authority to respond to circumstances that may
present an imminent and substantial endangerment to human health or the envi-
ronment is preserved.

Thank you for the opportunity to speak to this committee.

RESPONSES OF LOIS J. SCHIFFER TO ADDITIONAL QUESTIONS FROM SENATOR SMITH

Questions 1a and 1b. Several years ago, EPA proposed and then withdrew a Vol-
untary Cleanup Guidance effort for the states. The issue that caused the negotiation
of this guidance to break down was how to address finality for state decisions. Does
the Agency plan any further efforts to revive such a guidance? If so, how does the
Agency intend to address the issue of state finality?

Response. EPA reports that on November 26, 1997, it withdrew its draft voluntary
cleanup guidance and has been relying on its November 14, 1996 memorandum as
the framework for negotiating Memoranda of Agreement (MOA’s) with States re-
garding their voluntary cleanup programs. This memorandum, ‘‘Interim Approaches
for Regional Relations With State Voluntary Cleanup Programs,’’ identifies criteria
that the state program must meet for EPA to enter into the MOA. The purpose of
the MOA is to clarify the division of labor at sites, as between EPA and the States,
and to avoid unnecessary duplication of efforts. In the MOA, EPA states that it gen-
erally does not anticipate taking removal or remedial action at sites involved in an
approved state cleanup program, unless it determines that there may be an immi-
nent and substantial endangerment to public health, welfare, or the environment.
EPA has included similar language in the 14 MOAs it has negotiated to date with
states, which I understand are working well. We are unaware that EPA has any
plans to issue any new or revised guidance.

Questions 2a and 2b. As part of the omnibus appropriations bill signed into law
late last year, an effort was made by the National Association of Home Builders
(NAHB) and EPA to include a Superfund liability exemption for developers of con-
taminated properties and certified state brownfields programs. This bill was never
introduced, hastily drafted, full of errors, and circumvented the usual congressional
process. Explain the benefit to society of a piece of legislation that serves the pur-
poses of a narrow industry group and was negotiated outside of the committee
framework. Do you still support the language that you negotiated with the NAHB?

Response. I was not involved in the negotiations with NAHB. The Administration
is interested in achieving responsible brownfields legislation to help communities
clean up and revitalize their neighborhoods. We support communities, not special
interest groups. Promoting the cleanup of contaminated brownfields sites will enable
these properties to be redeveloped into useful, productive parcels that improve the
appearance of the sites, the health of surrounding communities, and the economic
well-being of the community. The Administration remains committed to achieving
responsible brownfields legislation. It supports targeted reform legislation to ad-
vance brownfields redevelopment such as the approaches taken in S. 18 (introduced
by Senator Lautenberg and others during the 105th Congress), and in H.R. 1750
(introduced by Congressmen Dingell, Towns and others during the 106th Congress),
and the draft legislation that has been called the NAHB bill (and that is limited
to non-NPL caliber sites.)

Question 2c. Environmentalists have criticized the Administration for brokering
deals without extensive public comment and discussion. In the instance of the
NAHB/EPA brownfields deal, minority and low-income areas would have been par-
ticularly affected. Does the Administration support making a deal at the costs of
cutting out public participation?

Response. Public participation is important and should be provided for both in the
development of responsible brownfields legislation and in the implementation of any
state brownfields program.

Question 3. Under EPA Guidance on Deferral of NPL Listing Determinations
While States Oversee Response Actions and the 12 Memorandum of Understandings
signed with States (eight more are being negotiated) governing voluntary cleanups
done under those states’ laws, does EPA take into consideration the actions per-
formed by state voluntary cleanup programs prior to using enforcement authority
in the event of an imminent and substantial endangerment?

Response. Based on our experience, the situations where EPA may be required
to take action at a site cleaned up under a well qualified state cleanup program
under an MOA will be rare. Nonetheless, preserving the ability of the Federal Gov-
ernment to respond in those cases is essential to enable us to protect public health
and the environment. As a practical matter, we would take into consideration the
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actions performed under state voluntary cleanup programs prior to using enforce-
ment authority in the event of the threat of an imminent and substantial
endangerment. Legislative changes are not needed to do this, and we have concerns
that any new written standard could lead to increased litigation over the meaning
of the standard.

RESPONSES OF LOIS J. SCHIFFER TO ADDITIONAL QUESTIONS FROM
SENATOR LAUTENBERG

Question 1. Ms. Schiffer, I understand that the Federal Government has not
stepped in at cases where State cleanup programs have handled cleanup of
Brownfield sites. Is this correct? If they don’t step in anyway, why is it important
to maintain the ability for the Federal Government to do so?

Response. Your understanding is for the most part correct. Generally the Federal
Government has not stepped in at brownfields sites being addressed under state
cleanup programs. We support brownfields cleanups under qualified state programs,
since the Federal Government alone does not have the resources to address every
contaminated site across the country. Experience shows that the Federal Govern-
ment is particularly well suited to address sites that pose the most egregious health
threats or the likelihood of protracted litigation with numerous parties. However,
we encourage states to address other sites, so that together we can get as many
sites cleaned up as possible. And if a site is properly cleaned up under a state pro-
gram to a standard that meets uses the surrounding community supports, we are
not going to intervene and require a party to do more than the state required.

Although the number of times we have ‘‘stepped in’’ has been rare, for the follow-
ing reasons it is important for the Federal Government to preserve its ability to do
so to protect the public and the environment from situations that present an immi-
nent and substantial endangerment.

Maintaining Federal liability and enforcement is important to encouraging state
cleanups, including brownfields cleanups done under state programs. It is widely
recognized that the Comprehensive Environmental Response, Compensation, and Li-
ability Act (CERCLA, or Superfund) creates a major incentive for cleanups.
CERCLA imposes clear legal responsibility for those that create or contribute to a
contamination problem to clean it up. And the threat of CERCLA responsibility can
encourage private parties to clean up their waste voluntarily, even under a vol-
untary state program. Indeed, in a December 1998 GAO report, state officials stated
that a strong Federal program imposing rigorous cleanup requirements and liability
standards was critical to the success of the state programs. (HAZARDOUS WASTE
SITES: State Cleanup Practices 5 (GAO/ACED 99–39, Dec. 1998).)

In addition, the imminent and substantial endangerment standard, which is the
same in Superfund and many other environmental laws, has been interpreted by the
courts. Changes to it may well lead to litigation over the meaning of any new stand-
ard, bringing lawyers back into a system that has been relatively successful at get-
ting them out, and potentially delaying cleanups while litigation occurs. Indeed, we
are already seeing that changes made to Superfund by the recycling amendments
passed in November 1999 are leading to increased litigation at a number of sites.

Although experience demonstrates that the United States should rarely need to
exercise its authority to respond at state cleanup sites, maintaining adequate Fed-
eral authority is critical to protect health and environment at sites where it becomes
necessary. One example where this became necessary is the Grand Street Site in
Hoboken, New Jersey.

From about 1910 to 1988, several companies engaged in manufacturing at this
Hoboken warehouse, including the manufacture of mercury vapor lamps and other
lighting materials. A subsequent owner filed an application for cessation of oper-
ation under New Jersey’s Environmental Cleanup and Responsibility Act (ECRA)
and, based on the information in the application, New Jersey approved a ‘‘negative
declaration,’’ which indicated that the property was sufficiently clean for redevelop-
ment. The property was then sold and redeveloped into residential lofts. During
renovations the new owners found large quantities of liquid mercury, a highly toxic
material, within the walls of the building. The Agency for Toxic Substances and Dis-
ease Registry (ATSDR) was asked to evaluate the health impacts of the property
and determined, after urine testing, that elevated mercury in residents, some of
them children, constituted an imminent health hazard. Thereafter, the Hoboken
Health Department declared the premises unfit for habitation and evacuated the
residents. New Jersey rescinded its original approval under ECRA and in January
1996 asked EPA to step in. The site was listed on the National Priority List (NPL)
in September, 1997.
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EPA conducted an initial removal action to temporarily relocate residents and to
further investigate the extent of mercury contamination in the buildings and sur-
rounding soils. In 1997, EPA issued a remedy decision for the site that calls for per-
manent relocation of the residents, demolition of the buildings, excavation and off-
site disposal of contaminated soils, and long-term groundwater monitoring. All prop-
erty interests in the site were acquired by the Federal Government to facilitate per-
manent relocation of the residents. Pursuant to a unilateral administrative order,
PRPs will undertake demolition and site remediation efforts. By its efforts EPA has
protected building residents and the surrounding community from the health haz-
ards associated with mercury contamination.

This example demonstrates that even in states with mature programs, something
can go wrong or slip through the cracks. EPA’s authority to respond in these in-
stances should not be dependent upon a state’s request for intervention. The reason
for the Federal safety net is to ensure that public health and the environment are
protected.

Question 2. I understand that the EPA and DOJ have been working with redevel-
opers on ‘‘Prospective Purchaser Agreements’’ at Brownfieldsites. Can you tell us
how many of these agreements the EPA and DOJ have reached, and how they help
facilitate cleanup and reuse of these sites? Would codification of a bona fide prospec-
tive purchaser (‘‘BFPP’’) exemption further promote cleanup and reuse? To what ex-
tent would a BFPP exemption, if passed, address the issue of ‘‘finality’’?

Response. To date we have completed 152 Prospective Purchaser Agreements
(PPAs), and there are more in the works. By entering into these agreements, we
provide prospective purchasers at sites of Federal interest with explicit relief from
liability for pre-existing conditions on the site for which they had no responsibility.
Buyers tell us that PPAs encourage them to purchase contaminated brownfields
sites and redevelop them into useful, productive parcels that improve the appear-
ance of the areas, the health of surrounding communities, and the economic well-
being of the community.

An excellent example is the PPA we entered into for the Mechanic Street Realty
Corp. (MSRC) Superfund Site in New Jersey. This site is a vacant four-acre former
industrial complex located in a mixed residential, commercial and industrial area
in Perth Amboy. Nearly 300 drums and various sized containers and several tanks
were found at the site. Many of them contained hazardous substances and showed
evidence of past spills and releases. EPA also found signs of trespass at the site.
The parties responsible parties for the pollution are now defunct.

The City of Perth Amboy decided to acquire the property for redevelopment. Once
DOJ approved their PPA, under the terms of the Agreement, the City has agreed
to complete the removal activities at the Site and demolish the buildings at an esti-
mated cost of $400,000. Thereafter, the City plans to transfer the property to the
County for $1 as the proposed location for the new vocational school. If those plans
don’t work, the City will seek to sell to a private developer at market value and
provide the United States with 50 percent of the sale or lease proceeds. As a result
of this PPA, the site will be cleaned up and returned to productive community use.

The Administration has supported a bona fide prospective purchaser (‘‘BFPP’’) ex-
emption to further promote cleanup and reuse. Some have argued that prospective
purchasers are afraid to purchase brownfield properties due to a fear of assuming
liability for pre-existing conditions for which the purchaser had no responsibility.
While I do not agree that there is a valid basis for such fear, an exemption for quali-
fying parties would eliminate this excuse for those that can undertake brownfields
redevelopment.

Question 3. Ms. Schiffer, I have heard some argue in favor of limiting Federal au-
thority and liability at Brownfields sites. Yet, my bill and others have included pro-
visions which would protect innocent parties—prospective purchasers of contami-
nated sites, innocent purchasers who bought property but had no reason to know
it was contaminated, and owners of property contiguous to the contamination. This
would seem to cover the innocent parties pretty well—can you explain what other
parties would have their liability eliminated if the Federal law did not apply?

Response. The three categories you have identified—prospective purchasers of
contaminated sites, innocent purchasers who bought property but had no reason to
know it was contaminated, and owners of property contiguous to the contamina-
tion—cover the range of parties at a Superfund site that the Administration has
supported exempting from Superfund liability through legislation. Of course, any
such liability relief must also ensure that the government can recoup the value it
gives to property through its cleanup action and should preserve incentives for vol-
untary cleanup.
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1 See Recycling America’s Land: A National Report on Brownfield Redevelopment—Volume III
(February 2000), Executive Summary, p. 9.

Parties that must remain liable under Superfund are those that are responsible
for the contamination at a given site—this is the ‘‘polluter pays’’ principle. These
include the past and present owners and operators of the site, parties who arranged
for the disposal of hazardous substances, and transporters who delivered such sub-
stances to a site.

Question 4. You testified that there were certain criteria that would be essential
for Brownfields legislation. Can you please elaborate.

Response. Responsible Federal brownfields legislation should contain at least the
following elements:

(1) Legislation must make clear that any deference to state program cleanups
does not apply to NPL listed, proposed to be listed, or NPL-caliber sites, all of which
remain of Federal interest. State brownfields programs are intended to address only
sites at which there is not a Federal interest.

(2) Legislation should contain appropriate liability relief for qualified prospective
purchasers of contaminated property, innocent landowners, and contiguous property
owners.

(3) Legislation must require that any state program to which deference is given
must be well-qualified. A well-qualified state program must meet at least the follow-
ing requirements: it must provide notice and adequate opportunity for public in-
volvement in the process, including determinations of future land use as a basis for
cleanup decisions, decisions of cleanup remedies, and determinations of cleanup
completion; standards that protect human health and the environment; and ade-
quate resources to implement and enforce the state program and ensure completion
of the cleanups.

(4) Legislation must preserve the Federal Government’s authority to respond to
circumstances that may present an imminent and substantial endangerment to
human health or the environment, and must require that PRPs pay the costs of
such remedies.

(5) Studies consistently show that the biggest obstacle to brownfields cleanups is
lack of funding. Legislation must provide adequate funding for grants and loans to
local communities across the country to address brownfields.

Question 5. I have heard that parties complain that fear of Federal liability deters
them from purchasing, cleaning up, and redeveloping brownfields, though I must
note that in my home state of New Jersey, I have seen tremendous brownfields
projects take place, even with the current potential for Federal liability. In any
event, do you think liability relief is the solution, and if so, under what cir-
cumstances? Is this the only solution?

Response. I have repeatedly said that the so-called ‘‘fear’’ of Federal liability that
some believe stymies redevelopment is misplaced, since there have been very few
situations in which the Federal Government has stepped in at a brownfields site
property cleaned up under a state program—and those rare examples that do exist
are precisely the situations where a Federal role is necessary. Nevertheless, the Ad-
ministration continues to support changes that would take away any excuses and
would facilitate and expedite brownfields redevelopment. Cleaning up brownfields
parcels and returning them to productive use improves the public health and the
economic well-being of surrounding communities. Brownfields development also pro-
tects undeveloped property and green space from the pressures of development. Be-
cause of its importance to the environmental and economic well-being of cities, we
have taken a number of steps to encourage brownfields redevelopment. Targeted
Federal legislation may encourage such redevelopment even further.

Legislation is not the only way to encourage redevelopment, however. As we heard
at the hearing on March 21, many local communities believe the primary impedi-
ment to redevelopment is the lack of adequate resources for site assessments and
remediation. Indeed, in the United States Conference of Mayors’ recent National Re-
port on Brownfields Redevelopment (February 2000), the mayors stated that ‘‘For
the third year, the ‘lack of funds to cleanup these sites’ was the most frequently
identified impediment, cited by 90 percent of the respondents.’’1 We therefore
strongly encourage Congress to provide adequate funding to support brownfields re-
development in communities around the country. The Administration has also been
successful in encouraging brownfields redevelopment through administrative and
enforcement efforts, such as EPA’s issuance of comfort letters and the Department
of Justice’s approval of PPAs.

Finally, I understand that over the last several years, insurance for brownfields
development has become much more readily available. Such policies enable parties
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to a brownfields transaction to ensure against unknown remediation risks associ-
ated with the site, thereby providing sufficient security and ‘‘finality’’ to the parties
involved to proceed comfortably with redevelopment. As one recent publication stat-
ed, ‘‘[T]hese policies can and often do bring the transactional peace of mind needed
to close a deal.’’ Environmental Insurance: Benefits, Types of Policies Available and
Purchasing Issues. I would also draw your attention to Current Insurance Products
for Insuring Against Environmental Risks, ALI-ABA Course of Study, Anne M.
Waeger, October 14, 1999 (‘‘In recent years, the market for coverage of environ-
mental risks has drastically increased, particularly as a result of Brownfields initia-
tives being enacted in many states.’’)

Question 6. Ms. Schiffer, we have already passed several pieces of Superfund
amendments into law, such as the recycling liability provisions passed last year as
part of the Omnibus budget bill. Is it too early to learn any lessons from the recent
passage of the recycling amendments?

Response. The Superfund Recycling Equity Act was passed on November 19 and
signed into law by the President on November 29, 1999. We hope that these recy-
cling amendments will have the desired effect of encouraging the legitimate recy-
cling of materials in the United States. One thing the new amendments are remind-
ing us, however, is that any changes to the provisions of Superfund, even when sup-
ported by a broad consensus, leads to more litigation and reintroduces lawyers into
the process. We are already involved in several cases in which the courts are being
asked to determine the scope of the recycling amendments and their application to
the facts of individual cases. In some cases, these questions have upset ongoing set-
tlement discussions, and could potentially slow the pace at which cleanups proceed.
We should keep this in mind as we consider any further changes to the statute.

RESPONSES OF LOIS J. SCHIFFER TO ADDITIONAL QUESTIONS FROM SENATOR BOXER

Questions 1 and 2. The Port of Redwood City, located on the southern end of San
Francisco Bay, is engaged in cleaning up a hazardous waste site at which numerous
Federal and private entities contributed hazardous wastes. Nearly all of the private
entities have paid their share of the clean-up costs. Although the record is clear that
20 Federal agencies contributed waste to the site, the Department of Justice has
apparently refused to settle the Federal Government’s cleanup liability with the
Port.

I first became involved in this matter last year. At that time, I asked that the
Department expedite its treatment of this issue. I now understand from the Port,
however, that the Department continues to delay paying the Federal Government’s
share of clean-up costs.

Please provide the following information concerning this claim: Status of the
claim. Does the Department have a legal justification for avoiding liability in this
case; if so, what is that justification or theory?

Response. While the Department of Justice’s policy on pending matters and the
confidentiality of the settlement negotiations prevents me from commenting in de-
tail on the Port of Redwood City cleanup case or the settlement negotiations, I can
provide the following public information on the status of this case.

This case concerns cost allocation for the cleanup of hazardous substances at the
Liquid Bulk Terminal Site, also known as the Former Pilot Petroleum/Gibson Envi-
ronmental Facility, in Redwood City, California. The Port of Redwood City is the
current and past owner of the Site. From 1989 to 1995, the Port leased the Site to
Gibson Environmental, Inc. In 1995, Gibson abandoned its leasehold and com-
menced bankruptcy proceedings. Later in 1995, the California Department of Toxic
Substances Control notified the Port that, as property owner of the Site, the Port
was required to assume responsibility for the Gibson Facility under state law, and
to prepare and submit a closure plan.

Subsequent investigation revealed toxic pollutants and contamination at the Site,
apparently resulting from the operations at the Gibson Facility. The Port has com-
menced cleanup of the Site and filed a lawsuit in Federal court seeking reimburse-
ment of costs from a number of parties including the United States. With respect
to the litigation, on March 7, 2000, the court issued a written order dismissing 7
of the 13 counts against the United States, including the count seeking joint and
several liability under CERCLA. The Port stipulated to dismissing the CERCLA
§ 107 claim along with some of the state tort claims. Litigation and discovery on the
remaining counts is ongoing.

Although the Department of Justice on behalf of the Federal defendants has been
in settlement negotiations with the Port since 1997 (prior to the filing of the com-
plaint), we have not as yet been able to reach a fair settlement. Since the Depart-
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ment’s last correspondence with you on this matter in 1998, the Federal defendants
have exchanged information with the Port, both formally through discovery and in-
formally, to assess the potential liability of the United States. Using this informa-
tion, we have engaged the Port in negotiations in an attempt to settle this case. We
have adopted a position that is fair, comparable to the position taken by other simi-
larly situated parties who have already settled with the Port, and consistent with
the position we have taken in other similar cases. Although our negotiations have
not been successful, we remain open to further settlement discussions with the Port
as we continue to litigate this matter.

Questions 3 and 4. How much time (hours) has been spent by Department attor-
neys on this case? Please estimate how much time and money the Department will
spend if this case goes to court?

Response. Our records indicate that to date 726 attorney hours have been spent
on the Port of Redwood City case since its inception in 1997. A significant number
of hours were spent responding to over 2,000 discovery requests by the Port last
year. Although we continue to believe settlement appropriate in this case, all parties
will incur additional expenses if this litigation continues.

Question 5. Is it standard Department policy to defend rather than settle claims
against the Federal Government for Superfund liability? Has the Department esti-
mated the legal costs associated with any such policy?

Response. The Department continues to believe that the most appropriate resolu-
tion of valid claims against the Federal Government is fair and reasonable settle-
ments. At the same time, a ‘‘give-away’’ settlement does not protect the American
taxpayers. We remain open to further settlement discussions with the Port of Red-
wood City as we continue to litigate this matter.

STATEMENT OF J. CHRISTIAN BOLLWAGE, MAYOR, ELIZABETH, NJ, ON BEHALF OF THE
U.S. CONFERENCE OF MAYORS

I am J. Christian Bollwage, Mayor of Elizabeth, New Jersey. I am pleased to ap-
pear today on behalf The United States Conference of Mayors, a national organiza-
tion that represents more than 1,050 U.S. cities with a population of 30,000 or more.

Within the Conference of Mayors, I now serve as a Member of the organization’s
Advisory Board, and I am a co-chair of the Brownfields Task Force.

The Conference has been involved extensively in the legislative debate on
brownfields redevelopment and related efforts to enact much needed reforms to the
‘‘Superfund’’ law.

Mr. Chairman, the Conference’s statement today addresses a number of issues be-
fore this Subcommittee today. Specifically, I would like to focus my remarks on what
is needed to support city efforts to redevelop brownfields, recognizing the interplay
between the Superfund law and these less contaminated, non-NPL sites.

SUPERFUND REFORM

For some time, the Conference of Mayors has been engaged in the debate on the
nation’s Superfund law. And, when mayors talk about the need for reform of this
law, we have sometimes failed to register our strong support for the statute and
how it has stopped the reckless and thoughtless disposal of harmful chemicals to
the environment. When enacted, Superfund also meant that the time had come to
take responsibility for past actions by forcing responsible parties to clean up con-
taminated properties.

When cities try to offer a consistent view of the workings of Superfund as it per-
tains to the cleanup of Superfund sites, it poses challenges for our members. Con-
sider the numbers. In this hearing, we are talking about a Superfund that is in-
volved directly with cleaning up sites at a rate now of about 85 per year. According
to the Census, we have more than 20,000 municipalities throughout the country,
with sites located in larger cities, in smaller ones, in incorporated areas of counties
and in unincorporated areas. Sites are located in highly urbanized areas, developing
and ex-urban areas, in ex-urban small towns and in remote rural locations. The
facts of each situation differ, the environmental threats, cleanup considerations, and
so on.

Experience with these sites and others has generated a substantial record,
prompting the U.S. Environmental Protection Agency to pursue a number of admin-
istrative reforms to the program. And, the Conference has been supportive of these
efforts and related policies, urging that these reforms be codified to give the agency
specific support and legislative backing for these program changes.
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Our support for this Committee’s legislative efforts and those in the House reflect
our support for efforts to update the statute and provide more certainty to the Agen-
cy in administering the statute, reflecting the nearly 20 years of experience in the
field. And, mayors believe that brownfields, specifically, is one significant area
which needs legislative attention, and I speak to some of these issues later in my
statement.

Mr. Chairman, I would note that the life cycle of a Superfund site, from listing
to construction completion, exceeds the tenure of most mayors. As a result, we have
focused our efforts on particular areas where numbers of our members are affected
and there is some common experience. For example, we know there are a number
of Superfund sites where a city or the county owns the site, most commonly a mu-
nicipal landfill, or where municipal waste has been co-disposed at the site. Mr.
Chairman and Senator Lautenberg, I know you are very familiar these cir-
cumstances and the challenges these sites present to affected communities.

Shortly after Superfund fund was enacted, a number of cities felt the immediate
effects of the Act’s new standards, given their ownership of landfills or in actions
related to the disposal of municipal and other wastes. When Superfund was first
moving through Congress, there were many here in Congress and in Executive
agencies who believed that the new liability provisions would, in fact, enjoin cities
and others at the local and State level to contribute their so-called ‘‘deep pockets’’
to augment Superfund resources. In this way, Federal resources would be reserved
for the most contaminated properties where responsible parties were long gone and/
or otherwise unreachable.

This Committee’s record is replete with discussions and testimony on the munici-
pal solid waste issues. And, we are familiar with, and appreciative of, this Commit-
tee’s efforts to deal with these sites in your reform efforts.

Last year when then Macon Mayor Jim Marshall testified before you, he made
a very important point about the effects of the law and its assignment of cleanup
costs at these sites to local taxpayers. He said that the law effectively asks a new
group of local taxpayers to pay the costs for earlier actions by an old set of tax-
payers. Absorbing these costs, he argues and mayors agree, is very problematic and
unfair to today’s taxpayers.

And, of course, there is the broader reality of these sites, which are owned and
operated by localities in performing a traditional local government functions, the
disposal of solid waste. Superfund effectively makes these communities responsibil-
ity for past practices and uses of materials and substances, all of which are largely
outside of the control of the level of government now responsible for the clean up
of these sites. The flow of commerce, and particularly the chemical constituents of
commerce, have been and continue to be outside the purview of local authorities,
both constitutionally and often practically.

Here we have pressed for municipal liability caps to help communities contribute
to these costs, urging that Superfund dollars be used to cleanup these sites. In the
case of MSW sites, Superfund’s core principle—‘‘you own it, you are responsible’’—
is unfair and should be reformed. Cities that have taken title to brownfield prop-
erties, for a variety of reasons, also feel this standard is unfair and should be re-
formed.

BROWNFIELDS

Subsequent to Superfund’s passage, local officials and others never fully under-
stood how these liability strictures would later fuel the phenomenon we now called
brownfields. So that while, on one hand, Superfund was sending the strongest signal
possible that contamination of land, buildings and the like will not be tolerated, we
were also signaling to those parties trying to recycle our nation’s land to proceed
at their own risk.

Our survey work at the Conference shows that brownfields throughout the Nation
is a problem of significant proportion. And, we believe that our collective efforts
among Federal, state, regional and local governments and their agencies are far too
modest given the scale of this national problem. Let me talk about the problem, as
the Conference recently set forth last month in its Third National Report on
Brownfields Redevelopment. I have also provided you with my written testimony
copies of this Report, along with a four-page summary on its release.

First, let me summarize some of the key findings
• 232 cities responded to our survey, with 210 cities estimating that they had

more than 21,000 brownfield sites; these sites consumed more than 81,000 acres of
land.

• Brownfields are also not just a ‘‘big’’ city problem with more than six out of ten
respondents from cities with less than 100,000 people.
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We found the obstacles to redevelopment are the same for the third consecutive
year

• The No. 1 obstacle was the need for cleanup funds to bring these properties
back into productive use, with 90 percent of the respondents indicating that cleanup
funds were needed.

• The second more common impediment issue was dealing with the issue of liabil-
ity, followed by the need for more environmental assessments to determine the type
and extent of the contamination.

And, we also quantified the benefits of redeveloping these sites, underscoring why
mayors have been so vocal in advocating support for new Federal policies to assist
communities

• Let’s talk money first. Three-fourths of the survey respondents (about 178) esti-
mated that if their brownfields were redeveloped, they would realize between $902
million to $2.4 billion in annual tax revenues.

• The second most frequently identified benefit was creating more jobs, with 190
cities estimated that over 587,000 jobs could be created if their brownfield sites were
redeveloped.

We have also been working to make the case that renewed attention to
brownfields is one of the most viable options in the short term in addressing issues
related to sprawl, including loss of farmland and open space. It is obvious that the
redevelopment of these sites can make a real contribution to this growing national
problem, by recycling existing urban land before developing pristine land resources
as our first choice.

Related to this issue, we asked the survey respondents to quantify how many peo-
ple their communities could absorb without adding appreciably to their existing in-
frastructure.

• 118 estimated they could support an additional 5.8 million people, a capacity
that is nearly equivalent to the population of Los Angeles and Chicago.

To put this number in context, we took some of the analysis from the American
Farmland Trust——

• AFT estimates that 15 percent (about 15 million acres) of all the land that was
developed in the U.S. was developed between 1992 and 1997; during the same pe-
riod, the nation’s population grew by 12.6 million.

• These 5.8 million people, which our survey says could be absorbed by these 118
cities, is nearly one-half (46 percent) of the nation’s population growth during the
same 5-year period (1992 to 1997).

We need to ask ourselves what portion of the 15 million acres that were developed
could have been saved if we had national policies in place that would recycle
brownfields back into productive use, and other policies to help encourage more peo-
ple to choose to live in existing communities.

POLICIES ON BROWNFIELDS SPECIFICALLY

Mr. Chairman, as a former mayor, I know that you are very familiar with the
challenges of brownfields in communities all across the country. We encourage you
to take steps in this Committee to work with others to craft bipartisan policies to
advance our efforts, by acting on brownfield and selected Superfund reforms.

We also want to acknowledge the many efforts by the Administration, particularly
U.S. EPA Administrator Carol Browner, who has supported many policy reforms
and initiatives on brownfields, given constraints of existing law.

EPA’s programs and policies have certainly helped, and again let us underscore
that we are very appreciative of these efforts. But as a nation, the mayors believe
that we are not making progress at a rate that is quick enough or substantial
enough given other considerations.

Let me talk specifically about some of the issues related to brownfields redevelop-
ment that would be most helpful.

First, cities need additional resources to accelerate the pace of assessment and
clean-up of these sites. Our survey clearly substantiates this need.

As the Committee looks for ways to assist communities, we would ask that you
consider some of the following key recommendations.

ON FUNDING

• Provide communities with the option to apply for both grants and loan capital-
ization funds and make these resources directly available to communities to assist
their efforts to accelerate site remediation.

• Provide an authorization of ‘‘such sums as necessary’’ to allow future Congress’
the flexibility to increase commitments to local cleanup efforts. Superfund, as you
know, is not a statute that is routinely reauthorized.
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• Provide grant funds to help communities undertake assessment of these sites,
investments which will accelerate information on the extent of contamination at
these sites and provide the basis for subsequent clean up efforts.

• Provide an option for those communities that have previously received
brownfields loan capitalization funds, which were funded from Superfund Trust
Fund revenues, to use these funds under any new rules prescribed for grant and
loans fund provided under new legislation.

Finally, the mayors believe that these resources to support local brownfield as-
sessment and cleanups should be provided from both general revenues and Trust
Fund revenues. We would also note, however, that the excise taxes, which the Con-
ference supports renewing, do apply to chemicals that are often present at many of
the sites we call brownfields.

LIABILITY REFORMS

• Provide prospective purchaser liability protections, extending these protections
to private and public parties.

• Provide targeted liability protection to municipalities and other innocent private
parties, who have acquired these properties under certain circumstances and condi-
tions. A number of cities, for example, have acquired brownfields in a number of
ways, usually in performing local government functions and in complying with State
and local laws.

FUTURE LAND USES/INSTITUTIONAL CONTROLS

• Provide policy support that allows State and local efforts to clean up sites, using
standards that reflect future uses of the site.

• Provide support for local and State efforts to put institutional controls in place
to ensure future use of these sites conform to the cleanup standards used at the
site.

STATE VOLUNTARY CLEANUP PROGRAMS

• Provide additional funding support to strengthen State voluntary cleanup pro-
grams, using these funds to ensure that these State programs continue to build ca-
pacity to address brownfields sites, not just emphasizing the more contaminated
NPL-caliber properties.

• Provide for a pilot project whereby localities that so chose, can be delegated au-
thority under Federal law to undertake their own voluntary clean up programs, sub-
ject to subsequent State delegation of this authority.

• Provide mechanisms that will assure that parties who participate in State
cleanup programs for the clean up of contaminated properties can fully anticipate
the level of State authority to make final remediation and other decisions at the
site.

Mr. Chairman, these are some elements that would help communities and their
State partners to accelerate the cleanup and redevelopment of these sites.

I would like to make a few points regarding some of the issues that I have just
set forth. First, some in Congress continue to express concerns about providing addi-
tional resources to communities for brownfield assessment and cleanup. We know
that many communities simply don’t have the resources to tackle the magnitude of
the problem they face.

But, there is also another point that we often make about these properties. When
these sites were active and producing economic activity (i.e. jobs, tax receipts, etc.),
all levels of government shared in this output. In fact, at the local level, commu-
nities on average realized between 10 and 20 cents on every public dollar that was
generated. More than 80 cents of every dollar was shipped to State capitols and the
U.S. Treasury in the form of income taxes and so on. It is hard for local areas,
which realized the smallest share of the public dollars generated by these private
activities, particularly those communities with relatively weak tax bases, to absorb
all of the public costs associated with restoring these properties to productive reuse.

Another key point is the level of effort we have committed, collectively, to this ef-
fort is far less than what we should be doing as a society. Even with the very com-
mitted support and leadership at U.S. EPA, it remains a very daunting task to ac-
complish reforms administratively.

In preparing for this hearing, we reviewed the record of EPA’s efforts to issue
comfort letters and Prospective Purchaser Agreements. Through Fiscal Year 1998,
the agency had entered in to 85 Prospective Purchaser Agreements and had issued
over 250 comfort/status letters. This represents a very small fraction of sites in
America. Specific legislation deals with some of the issues I have discussed would
produce the same outcome as thousands of these letters and PPAs.
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I would also urge the Committee to consider language in any legislative reforms
which takes a broader view of the brownfields issue, allowing communities some
flexibility to address vacant buildings along with land. A new study, which was re-
cently reported in USA Today, underscores the need for additional attention to the
issue of abandoned buildings.

ELIZABETH’s SUCCESS WITH BROWNFIELDS

In my own City, I have seen what is possible by reusing these sites. In October,
we officially celebrated the opening of the Jersey Gardens Mall, located on the site
of a 170-acre municipal landfill that had been closed since 1972.

At this site, we have opened the largest outlet mall on the East Coast, with more
than 200 stores, providing more than 3,000 jobs. This site alone will generate about
$6.5 million annually in revenue for the City. With additional stores opening this
Fall, we expect to see employment at the site exceed 4,000 jobs.

As a result of this project, we see additional private investment flowing to the im-
mediate area, including a major indoor sports complex, hotels, office buildings and
ferry service to New York City. And, we have had other successes in our City, al-
though not on the scale of what the Jersey Gardens Mall has yielded.

We are fortunate that the city of Elizabeth is ideally situated to leverage the sub-
stantial economic and population base of Northern New Jersey, extending in to
Manhattan. And, I am not suggesting that this is most characteristic of what cities
can accomplish in redeveloping brownfields. However, it does underscore the need
for Federal policy support to help communities generate their own successes, as you
now see on a relatively modest scale all across the country.

CLOSING COMMENTS

The nation’s mayors believe that the time has come for bipartisan action on
brownfields and, where possible, selected Superfund reforms. In moving bipartisan
legislation forward, you can count on the support of the nation’s mayors in this re-
gard.

On behalf of The U.S. Conference of Mayors, we appreciate this opportunity to
share the view of the nation’s mayors on these important issues.

RESPONSES OF J. CHRISTIAN BOLLWAGE TO ADDITIONAL QUESTIONS FROM SENATOR
SMITH

Question 1a. Your testimony states that 15 million acres could have potentially
been saved from development if we had national policies in place that would recycle
brownfields back into productive use. From the local government perspective, based
on your experience, why are companies choosing to locate their new factories on
‘‘greenfields,’’ perpetuating the current problem of sprawl and loss of downtown
areas, instead of buying ‘‘brownfields?’’

Response. There are many factors why companies choose to relocate their new fac-
tories on greenfields instead of brownfields and in understanding these factors you
must examine the atmosphere that business operates. The first factor in any busi-
ness decision is the bottom line; it is usually cheaper to relocate and/or build a new
factory on greenfields verses brownfields. And, we know that public investment and
subsidies are often skewed toward new facilities over the rehabilitation and upgrad-
ing of existing public facilities. Second, business is conducted in the here and now;
companies may not have the luxury of time to wait for the cleanup and for the ap-
propriate government process of review—bureaucracies take time. Third, farmland
has become increasingly available. Fourth, it can be more complicated to do business
in existing cities and communities, which are relatively more complicated environ-
ments for new development. Finally, if time, money and availability isn’t a factor
the potential of a long-term liability may drive the business to greenfields.

Therefore, financial incentives must be put into place to attract business to
brownfields, long-term liability issues must be addressed adequately to lower the
risk, and the advantages of relocating to a brownfield must be made known (i.e.
labor surplus area, proximity to transportation and market access).

Question 1b. Is it because they are afraid of getting caught up in the Superfund
liability web?

Response. Yes, Superfund liability is definitely a factor but it is not the whole pic-
ture. There are many factors that a businessperson looks at before making a deci-
sion of this magnitude; unfortunately, liability concerns at the outset gives a devel-
oper real cause to look elsewhere.
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Question 2a. Based on the United States Conference of Mayors (USCM) February
2000 report, Third National Report on Brownfields Redevelopment, the second most
common obstacle cited by cities responding to your survey were issues of liability.
If states were to have finality in decisions regarding cleanups under voluntary pro-
grams, would the issue of liability be addressed?

Response. In most of our work with mayors, liability concerns turn on two issues.
First, for innocent parties, there needs to be specific liability relief provided in the
statute to make sure these parties know where they stand in acquiring sites for re-
development. More broadly, all parties, particularly those who have caused contami-
nation at sites, need to know that if they conduct a cleanup under a State voluntary
program that they have satisfied their liability at the site. Otherwise, why would
some parties who caused any contamination come forward and seek to clean up
these properties? The New Jersey Brownfield Act of 1998 is an excellent model for
the covenant not to sue. The language of the legislation should be flexible enough
to allow a site by site determination regarding the type of contamination and there-
fore determining the condition of no further action.

Question 2b. Thirty-four percent of the survey respondents said that the question
of how active their State was in working with them on issues of brownfields was
inapplicable. Does this mean that the states where those survey respondents are lo-
cated have no voluntary cleanup programs?

Response. Although the survey does not provide respondents with the opportunity
to describe why they marked ‘‘inapplicable’’ on the questionnaire, the Conference of
Mayors staff has advised me that, based on discussions with many of these cities,
there are two likely explanations. First, some cities indicated that the State did not
have a program specifically in place for addressing brownfields. Second, some of the
cities did not have any direct experience in working with the state’s voluntary clean-
up program and could not make an assessment of the program.

Question 3a. In your 1997 testimony to the Senate Committee on Environment
and Public Works, you set forth the position of the Conference of Mayors on the
issue of finality. Namely, ‘‘that many States have well developed voluntary cleanup
programs that lead to No Further Remediation letters. The USCM believes that if
a site has successfully gone through a qualified State program, then there should
be no additional Federal liability attached to that site for contaminants of concern.
There may be a reopener clause, but it should be limited to cases where (1) there
is an imminent threat to human health or environment.’’ Does the Conference of
Mayors continue to support this provision?

Response. Yes.
Question 3b. What does the Conference of Mayors consider to be a ‘‘qualified’’

State program?
Response. As a threshold issue, the Conference believes that the State rules and

regulations regarding procedures on the performance of environmental investiga-
tion, which meet or exceed Federal regulations on environmental investigation
should be deemed a ‘‘qualified’’ State program. The Conference has not adopted a
position calling for a Federal definition or Federal standards for ‘‘qualified’’ State
programs. In fact, mayors have resisted such an approach in that it might result
in a new and lengthy Federal process of EPA approval of State voluntary programs,
slowing forward progress in getting brownfield sites cleaned up and redeveloped.

Question 3c. How and by whom would the determination be made that a State
response was ‘‘not adequate’’ such that the reopener clause would apply?

Response. The U.S. EPA should reserve the right to go back to review a case if
there is a significant change in magnitude. Magnitude meaning a change in environ-
mental health or safety standards that would or could directly effect health and
safety.

Question 4. What would be the result of providing State finality in decisions on
cleanup of brownfield properties?

Response. It would be an added incentive for developers to build or companies to
relocate on brownfields.

RESPONSES OF J. CHRISTIAN BOLLWAGE TO ADDITIONAL QUESTIONS FROM SENATOR
LAUTENBERG

Question 1. Mayor Bollwage, you have been a real leader in the issue of
Brownfields and reuse of properties, on behalf of The U.S. Conference of Mayors.
I understand that in addition to the successful commercial mall in your city, you



67

have also used former brownfields sites for non-commercial uses, including a little
league field and a soccer field.

Are there any unique problems associated with these kinds of reuses?
Response. Elizabeth has been very fortunate in the redevelopment of brownfields

for recreational and open space uses. The sites that were redeveloped for these pur-
poses were at the time unwanted and/or abandoned properties. The challenge for
the city of Elizabeth, and for many others urban areas, is the limited land resources
that are available for redevelopment as parks and open spaces. There are also addi-
tional costs, beyond those for simply redevelopment of the site as park/open space,
for the continuing maintenance and operations at the site.

Therefore, the most prominent problem for cities is available funding to cover the
costs of preliminary assessments, site investigation, remediation and continued
maintenance. Brownfields, in certain instances, provide opportunities for cities to in-
crease park and open spaces, if funding is available.

Question 2. Do you have specific suggestions as to how could we encourage the
reuse of brownfield properties as open space or recreational areas?

Response. Because the redevelopment of recreational and open space is not devel-
oper driven, the responsibility falls largely upon the municipality, with some sup-
port from other public bodies. For the city to redevelop and maintain a recreational
facility and preserve open space, as I have explained above, can be a very expensive
option.

Therefore, the best encouragement for cities to redevelop brownfields is to hear
how other cities procured the funds to acquire sites, clean up and redevelop these
lands for open space and recreational purposes. Also, having a clear source of fund-
ing not fragmented funding through various agencies would greatly reduce the re-
sistance to redevelopment of brownfields.

Nationally, the mayors have been very supportive of pending legislation, like the
Conservation and Reinvestment Act (CARA), which will increase the availability of
Federal funds for the acquisition of lands for open space/park/recreational uses, in-
cluding funding for the development and rehabilitation of these public assets.

STATEMENT OF R.B. JONES, CITY COUNCILMAN, NATIONAL ASSOCIATION OF LOCAL
GOVERNMENT ENVIRONMENTAL PROFESSIONALS (NALGEP)

INTRODUCTION

Mr. Chairman and distinguished members of the Subcommittee, my name is R.B.
Jones, and I am a City Council Member representing the city of East Palo Alto,
California. I also served as the Mayor of my City for the previous 4 years. I am
pleased to be here today to testify on behalf of the National Association of Local
Government Environmental Professionals, or ‘‘NALGEP.’’ NALGEP appreciates the
opportunity to present this testimony on the views of local government officials from
across the Nation on the need for additional Federal incentives to promote the
cleanup, redevelopment and productive reuse of brownfields sites in local commu-
nities.

NALGEP represents local government officials responsible for ensuring environ-
mental compliance, and developing and implementing environmental policies and
programs. NALGEP’s membership consists of more than 130 local government enti-
ties located throughout the United States. Our members include many of the lead-
ing brownfields communities in the country such as Providence, Trenton, Portland,
Chicago, Los Angeles, Salt Lake City, Dallas, and Cuyahoga County (Ohio), to name
a few.

In 1995, NALGEP initiated a brownfields project to determine local government
views on national brownfields initiatives such as the EPA Brownfields Action Agen-
da. The NALGEP Brownfields Project culminated in a report, entitled Building a
Brownfields Partnership from the Ground Up: Local Government Views on the
Value and Promise of National Brownfields Initiatives, which was issued in Feb-
ruary, 1997.

During the past few years, NALGEP has continued its work on brownfields
through coordinating work groups of local officials to address the following issues:
(1) Brownfields Cleanup Revolving Loan Funds; (2) use of HUD Community Devel-
opment Block Grants for Brownfields; (3) building partnerships between business
and local government officials to reduce sprawl and promote smart growth; and (4)
implementing the Administration’s Brownfields Showcase Community initiative. As
a result of these efforts, NALGEP is well qualified to provide the Committee with
a representative view of how local governments, and their environmental and devel-
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opment professionals, believe the Nation must move ahead to create long-term suc-
cess in the revitalization of brownfields properties.

NALGEP’s testimony today will focus on the following areas: (1) the urgent need
for increased Federal funding to support the cleanup and redevelopment of
brownfields sites across the country; (2) the need for further liability clarification
to encourage the private sector to step forward and revitalize more sites; (3) the
need to facilitate the participation of other Federal agencies (e.g., Army Corps of En-
gineers, Department of Transportation, HUD) in supporting local brownfields initia-
tives; and (4) the urgent need to provide Superfund liability relief for local govern-
ments that owned municipal landfills or sent non-toxic municipal solid waste or
sewage sludge to landfills.

The cleanup and revitalization of brownfields represents one of the most exciting,
and most challenging, environmental and economic initiatives in the nation.
Brownfields are abandoned, idled, or under-used industrial and commercial prop-
erties where expansion or redevelopment is hindered by real or perceived contami-
nation. The brownfields challenge faces virtually every community; experts estimate
that there may be as many as 500,000 brownfields sites throughout the country.

The brownfields issue illustrates the connection among environmental, economic
and community goals that can be simultaneously fostered through a combination of
national leadership, State incentives, and the innovation of local and private sector
leaders. Cleaning up and redeveloping brownfields provides many environmental,
economic and community benefits including:

• expediting the cleanup of thousands of contaminated sites;
• renewing local economies by stimulating redevelopment, creating jobs, expand-

ing the local tax base, and enhancing the vitality of communities; and
• limiting sprawl and its associated environmental problems such as air pollution,

traffic and the development of rapidly disappearing open spaces.

EAST PALO ALTO’s BROWNFIELDS INITIATIVES

The city of East Palo Alto is a small community of 25,000 people that has never
enjoyed the economic prosperity of its neighboring communities in Silicon Valley.
The City has the highest levels of unemployment and poverty and lowest median
income in San Mateo County. In addition, the City has struggled to significantly re-
duce its crime rate, which was one of the highest in the Nation in the early 1990’s.

However, the City is successfully moving forward to revitalize our community.
East Palo Alto was selected by the Administration as one of 16 Brownfields Show-
case Communities nationwide, announced by Vice President Gore in spring 1998. As
part of the Showcase initiative, we are working with Federal and State agencies to
promote sustainable environmental cleanup and economic development.

Our focus is the Ravenswood Industrial Area (‘‘RIA’’) and the adjacent Four Cor-
ners redevelopment area. The Ravenswood Industrial Area, a large, contiguous re-
gion of approximately 130 developable acres in a historically mixed agricultural,
commercial, industrial and residential area, was designated as a U.S. EPA
Brownfields Assessment Pilot in 1996. The property is affected by a multitude of
toxic substances, including arsenic, chromium and other heavy metals, pesticides
and herbicides, chlorinated solvents and petroleum contamination. The City
partnered with U.S. EPA Region 9 and the San Francisco Bay Regional Water Qual-
ity Control Board to assess the site and estimates remediation costs at $2–5 million.

The City has developed a strategic plan and design to redevelop this area into a
mixed-use development and employment center, with up to 2 million square feet of
commercial and high-technology offices and light manufacturing. New, medium-den-
sity housing is also planned nearby. The City will seek to promote the location of
environmentally sensitive businesses, the use of green building practices, and devel-
opment that enhances and protects the beauty of adjacent resources such as San
Francisco Bay, wetlands, and open space areas. The Four Corners portion is slated
for the establishment of a new town center including government buildings, civic
space and commercial establishments. The overall design will enhance the com-
munity and its livability. The City expects that redevelopment of the entire
Ravenswood Industrial Area will create 4,000 new jobs and generate more than $1
million per year in new tax revenues.

The redevelopment of Ravenswood will also benefit the broader region. Silicon
Valley is enjoying the hottest market in 14 years, but is rapidly running out of office
space and developable land. This leaves the Ravenswood Industrial Area poised to
take advantage of a tight real estate market and finally enjoy the prosperity of the
booming regional economy.

However, revitalizing this area will not be easy. Our biggest challenge will be to
obtain the $2–5 million required to clean up the site. It is unlikely that a private
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developer would take on this project with such significant cleanup costs. Currently,
there are few available sources to fill this gap. Consequently, East Palo Alto’s last
remaining developable area remains underutilized.

In addition, we will need to secure funds to upgrade the infrastructure in the area
including expanding and improving the major entrance road to Ravenswood, en-
hancing our flood control and prevention, and upgrading our utilities. East Palo
Alto’s challenges clearly demonstrate the need for innovative partnerships and in-
creased Federal funding if we are to fully reap the many benefits from redeveloping
brownfields like the Ravenswood area.

The Federal Government, particularly the U.S. EPA, has played an important role
in helping East Palo Alto develop and advance our brownfields redevelopment ef-
forts. Specifically it has:

• Provided critical funding and a staff person to enable us to institutionalize a
local program and to help investigate and clean up specific sites;

• Provided technical assistance and other resources that have helped us learn
from other communities and take on the many challenging obstacles to brownfields
revitalization;

• Connected us with other Federal agencies that have resources and technical ex-
pertise; and

• Most importantly, provided the critical leadership needed to educate the many
stakeholders and the general public that redeveloping brownfields can be done and
that it can provide significant economic and environmental benefits for communities
across the nation.

BROWNFIELDS LEGISLATIVE NEEDS

I. Ensuring Adequate Resources for Brownfields Revitalization
As East Palo Alto’s efforts to redevelop the Ravenswood area clearly demonstrate,

local governments need additional Federal funding for site assessment, remediation
and economic redevelopment to ensure long-term success in revitalizing our
brownfields. The costs of site assessment and remediation can create a significant
barrier to the redevelopment of brownfields sites. In particular, the costs of site as-
sessment can pose an initial obstacle that drives development away from
brownfields sites. With this initial obstacle removed, localities are much better able
to put sites into a development track. In addition, the allocation of public resources
for site assessment can provide a signal to the development community that the
public sector is serious about resolving liability issues at a site and putting it back
into productive reuse. Likewise, resources for cleanup are the missing link for many
brownfield sites a link that keeps brownfields from being redeveloped into produc-
tive areas in many communities like East Palo Alto.

The use of public funds for the assessment and cleanup of brownfields sites is a
smart investment. Public funding can be leveraged into substantial private sector
resources. Investments in brownfields yield the economic fruit of increased jobs, ex-
panded tax bases for cities, and urban revitalization. And the investment of public
resources in brownfields areas will help defer the environmental and economic costs
that can result from unwise, sprawling development outside of our urban centers.

The following types of Federal funding would go a long way toward helping local
communities continue to make progress in revitalizing our brownfields sites:

• Grants for Site Assessments and Investigation.—EPA’s Brownfields Assessment
Pilot grants have been extremely effective in helping localities to establish local
brownfields programs, inventory sites in their communities, investigate the poten-
tial contamination at specific sites, and educate key stakeholders and the general
public about overcoming the obstacles to brownfields redevelopment. Additional
funding for site assessments and investigation is needed to help more communities
establish local brownfields programs and begin the process of revitalizing these sites
in their communities.

• Grants for Cleanup of Brownfields Sites.—There is a strong need for Federal
grants to support the cleanup of brownfields sites across the country. The U.S. Con-
ference of Mayors’ recent report on the status of brownfields sites in 223 cities na-
tionwide indicates that the lack of cleanup funds is the major obstacle to reusing
these properties. For many brownfields sites, a modest grant targeted for cleanup
can make the critical difference in determining whether a site is redeveloped, creat-
ing new jobs and tax revenues, or whether the site remains polluted, dangerous and
abandoned.

• Grants to Capitalize Brownfields Cleanup Revolving Loan Funds.—In addition
to grants, Federal funding to help localities and states to establish revolving loan
funds (RLFs) for brownfields cleanup is another effective mechanism to leverage
public and private resources for redevelopment. EPA deserves credit for champion-
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ing brownfields RLFs as a mechanism for helping communities fill a critical gap in
cleanup funding.

Unfortunately, the effectiveness of the EPA’s current brownfields cleanup RLF
program is severely undermined by the lack of new Federal brownfields legislation.
Under current law, localities are required to jump through and over numerous Na-
tional Contingency Plan (NCP) bureaucratic hoops and hurdles to establish their
local RLFs. Moreover, the NCP prevents the use of RLF funds on petroleum con-
taminated sites and on buildings contaminated with asbestos or lead common ele-
ments of brownfield sites. East Palo Alto has received $500,000 from EPA to capital-
ize a local RLF. However , the current NCP requirements will make it difficult and
costly for the City to effectively use these funds. These NCP requirements were
originally established for Superfund NPL sites, not for brownfields sites. Congress
can easily fix this problem by making it clear that local brownfields RLFs are not
required to meet the NCP requirements established for Superfund sites.

II. Liability Clarification at Brownfields Sites
On the issue of Federal Superfund liability associated with brownfields sites,

NALGEP has found that the Environmental Protection Agency’s overall leadership
and its package of liability clarification policies have helped establish a climate con-
ducive to brownfields renewal, and have contributed to the cleanup of specific sites
throughout the nation. Congress can enhance these liability reforms by further clari-
fying in legislation that Superfund liability does not apply to certain ‘‘non-respon-
sible’’ parties such as innocent landowners, prospective purchasers and contiguous
property owners.

It is clear that these EPA policies, and brownfields redevelopment in general, are
most effective in states with effective voluntary cleanup programs. NALGEP has
also found that states are playing a critical lead role in promoting the revitalization
of brownfields. More than forty states have established voluntary or independent
cleanup programs that have been a primary factor in successful brownfields clean-
up. The Federal Government should further encourage states to take the lead at
brownfields sites. States are more familiar with the circumstances and needs at in-
dividual sites. Moreover, it is clear that U.S. EPA lacks the resources or ability to
provide the assistance necessary to remediate and redevelop the hundreds of thou-
sands of brownfields sites in our communities.

The effectiveness of State leadership in brownfields is demonstrated by those
states that have taken primary responsibility for brownfields liability clarification
pursuant to Superfund ‘‘Memoranda of Agreement’’ (MOAs) with U.S. EPA. These
MOAs defer liability clarification authority to those states. In order to further facili-
tate brownfields cleanups across the country, NALGEP finds that the Federal Gov-
ernment should create clear standards under which States that meet minimum cri-
teria can assume the primary role for resolving liability and issuing no further ac-
tion decisions for brownfield sites.

Authority for qualified states to play the primary role in liability clarification is
critical to the effective redevelopment of local brownfields sites. A State lead will
increase local flexibility and provide confidence to developers, lenders, prospective
purchasers and other parties that brownfields sites can be revitalized without the
specter of Superfund liability or the involvement of Federal enforcement personnel.
Parties developing brownfields want to know that the State can provide the last
word on liability, and that there will be only one ‘‘policeman,’’ barring exceptional
circumstances (i.e., where there is an imminent and substantial threat to public
health or the environment).

At the same time, local officials are also concerned about delegating too much
cleanup authority too fast to states that have not clearly demonstrated the ability
to play a primary role. States vary widely in the technical expertise, resources, staff-
ing, statutory authority and commitment necessary to ensure that brownfields
cleanups are adequately protective of public health and the environment. If
brownfields sites are improperly assessed, remediated or put into reuse, it is most
likely that the local government will bear the largest impact from any public health
emergency or contamination of the environment. NALGEP believes that the U.S.
EPA has a role to play in ensuring that liability authority over brownfields sites
should only be delegated to states that demonstrate an ability and commitment to
ensure protection of public health and the environment in the brownfields redevel-
opment process. Moreover, EPA should be able to assert its Superfund authority at
particular sites in exceptional circumstances (i.e., where there is an imminent and
substantial threat to public health or the environment) where the State response
is inadequate; or where the State requests EPA assistance.
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III. Facilitating the Participation of Other Federal Agencies in Brownfields Revital-
ization

The cleanup and redevelopment of a brownfields site is often a challenging task
that requires coordinated efforts among different government agencies at the local,
State and national levels, public-private partnerships, the leveraging of financial re-
sources from diverse sources, and the participation of many different stakeholders.
Many different Federal agencies can play a valuable role in providing funding, tech-
nical expertise, regulatory flexibility, and incentives to facilitate brownfields revital-
ization. For example, HUD, the Economic Development Administration, the Depart-
ment of Transportation, and the Army Corps of Engineers have all contributed im-
portant resources to expedite local brownfields projects. The U.S. EPA and the Ad-
ministration have provided strong leadership through the Brownfields Showcase
Community initiative that is demonstrating how the Federal Government can co-
ordinate and leverage resources from many different Federal agencies to help local-
ities solve their brownfields problems.

Congress can help strengthen the national brownfields partnership by further
clarifying that the various Federal partners play a critical role in redeveloping
brownfields and by encouraging the agencies to work cooperatively to meet local
needs. For example, Congress should be commended for legislation passed in 1998
to clarify that HUD Community Development Block Grant funds can be used for all
aspects of brownfields projects including site assessments, cleanup and redevelop-
ment. This simple step has cleared the way for communities across the country to
use these funds in a flexible fashion to meet their specific local needs. In addition,
Congress has provided $25 million in each of the past 2 years for HUD’s
Brownfields Economic Development Initiative.

Similarly, Congress should consider clarifying that it is appropriate and desirable
for the Army Corps of Engineers to use its resources and substantial technical ex-
pertise for local brownfields projects. East Palo Alto needs the Corps of Engineers’
help to succeed in its Ravenswood revitalization initiative. The Ravenswood area
has experienced severe flooding from the adjacent San Francisco Bay, making flood
damage prevention a top priority. In addition, East Palo Alto needs assistance in
the construction of drainage, sewage and other environmental infrastructure. More-
over, the Corps could assist East Palo Alto to protect and restore the ecosystem of
the area, which includes wetlands and other significant natural areas, as well as
the challenges of brownfields contamination. East Palo Alto has worked closely with
the Corps to assess environmental contamination and waterfront development is-
sues, and we seek to continue this close cooperation.

I understand that the Corps of Engineers intends to propose new authorities in
the Water Resources Development Act (WRDA) 2000 legislation for brownfields
cleanup and environmental infrastructure, in order to protect the water quality and
promote the revitalization of communities across the nation. I want you to know
that East Palo Alto believes this is an excellent proposal that will make a big dif-
ference for our city and many other communities.

Congress also should work with EPA and the Administration to determine how
other agencies can help facilitate more brownfields revitalization. By taking these
steps, Congress can give communities additional tools, resources, and flexibility to
overcome the many obstacles to brownfields redevelopment.
IV. Providing Superfund Liability Relief for Local Governments

Local governments have a very serious problem. We have been saddled with years
of delay, and millions of dollars of liability and legal costs under the Superfund law
simply because we owned or operated municipal landfills or sent municipal solid
waste or sewage sludge to landfills that also received industrial and hazardous
wastes. Local governments have faced costly and unwarranted contribution suits
from industrial Superfund polluters seeking to impose an unfair share of costs on
parties that contributed no toxic wastes to these so-called ‘‘co-disposal landfill’’ sites.
We estimate that as many as 750 local governments at 250 sites nationwide are af-
fected by the co-disposal landfill issue. The costs that our citizens bear as a result
are unfair and unnecessary.

Local governments are in a unique situation at these co-disposal sites. First, mu-
nicipal solid waste and sewage sludge collection and disposal is a governmental
duty. It is a public responsibility to our communities that we cannot ignore, and we
make no profit from it. Second, the toxicity of municipal solid waste and sewage
sludge has been shown to be significantly lower than conventional hazardous wastes
and, as such, represents only a small portion of the cleanup costs at co-disposal
landfills. Yet industrial Superfund polluters continue to attempt to make localities
pay millions of dollars in liability costs unfair—costs that place an unreasonable
burden on local taxpayers across the country.



72

In February 1998, the EPA finalized an administrative settlement policy to limit
liability under Superfund for generators and transporters of municipal solid waste
and sewage sludge, and for municipal owners and operators of co-disposal landfills.
However, as fair and appropriate as the administrative policy is, it appears that leg-
islative action to resolve the municipal Superfund liability issue is necessary and
justified. First, the EPA policy is only a policy, non-binding on the Agency and sub-
ject to change or challenge. Second, this policy has already been the subject of litiga-
tion, and the real threat of further litigation involving local governments remains.
A change in the Superfund law to address this issue is necessary to reduce the cost-
ly litigation and delay that municipalities continue to face at co-disposal sites.
Third, we believe that legislative enactment of municipal Superfund liability provi-
sions will give localities the certainty and confidence to make use of this settlement
mechanism much as the codification of lender liability Superfund provisions has pro-
vided certainty for the banking industry.

CONCLUSION

In conclusion, local governments are excited to work with the Federal Government
to promote the revitalization of brownfields, through a combination of increased
Federal investment in community revitalization, further liability clarification, and
other mechanisms to strengthen the national partnership to cleanup and redevelop
our communities. NALGEP thanks the Subcommittee for this opportunity to testify,
and we would be pleased to provide further input as the process moves forward.

STATEMENT OF ROBERT W. VARNEY, COMMISSIONER, NEW HAMPSHIRE DEPARTMENT
OF ENVIRONMENTAL SERVICES, ON BEHALF OF THE ENVIRONMENTAL COUNCIL OF
STATES

Good morning, Mr. Chairman and Members of the Committee; I am Robert W.
Varney, Commissioner of the New Hampshire Department of Environmental Serv-
ices. I am here today to represent views of the Environmental Council of States
(ECOS) as a current member and past president.

ECOS, which formed in December 1993, is a non-partisan, non-profit organization
comprised of environmental agency commissioners and directors responsible for the
states and territories. The ECOS mission is to improve the environment of the Unit-
ed States by providing for the exchange of ideas, views and experiences among the
states; fostering cooperation and coordination in environmental management; and
articulating states’ positions to Congress and EPA on environmental issues.

As you know, states are responsible for the vast majority of hazardous waste
cleanups across the United States. In New Hampshire, for example, we are dealing
with about 600 hazardous waste sites and 3,000 petroleum sites. Of the 600 hazard-
ous waste sites, 18 are Federal NPL sites, one of which is the former Pease Air
Force Base with multiple contaminated sites. Thus, the State is solely responsible
for the investigation and/or cleanup of 97 percent of the hazardous waste sites with-
in New Hampshire’s borders. Other states have a similar, if not higher, percentage.
This is an important point when considering reform of the Federal Superfund Pro-
gram.

In addition, a high percentage of the NPL sites across the Nation have entered
the cleanup phase of the Superfund program. For example, of the 18 NPL sites in
New Hampshire, 15 sites or 83 percent are in the remedial action phase. New
Hampshire is assuming the major oversight lead for these sites through the State
groundwater management permit process. Through this process, a groundwater
management zone encompassing the contaminant plume is developed as an institu-
tional control, prohibiting groundwater use. The groundwater and surface waters
within the zone are then monitored over a period of years to ensure that the remedy
is effective and that cleanup goals have been achieved. There are many states across
the country which are fully capable of managing all hazardous waste cleanup pro-
grams within their borders. EPA and Congress should take steps to delegate
Superfund to any states which have these capabilities and are willing to assume re-
sponsibilities for the program. However, we are not saying that there is no need for
a Federal Superfund program. Some states do not have the capacity, resources, or
interest in handling Federal Superfund sites. Even sophisticated, well-funded, and
experienced states rely on the Federal Superfund program to achieve their goals. If
the Federal program is not funded to address the upcoming orphaned high risk sites
that will appear on the NPL, then these sites are going to languish, threatening our
citizens and the environment and stymieing reuse. It would be a mistake to think
that these high risk sites will be cleaned up without a fully funded Federal program.
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States simply do not have the financial resources to complete cleanups at high risk,
orphaned NPL sites.

In the past 11 years as the environmental commissioner for New Hampshire, I
have seen a prescriptive Superfund program, which created duplication of effort be-
tween the Federal and State governments, evolve into a more rational, cost-effective
Superfund program, which fosters mutually supportive roles for the Federal and
State governments. Although ECOS commends EPA for making a number of admin-
istrative improvements which have helped to streamline the implementation of the
Superfund program, some states feel there is considerable overlap and duplication
of effort. Duplication of effort is an inefficient use of government resources and may
lead to confusion about roles, responsibility and accountability.

For example, 4 years ago in New Hampshire, State project managers were work-
ing with site owners and their consultants to investigate the same contaminated
properties where EPA and its contractor were conducting site investigations at the
same time. Through EPA’s administrative improvements in the pre-remedial pro-
gram and a Federal voluntary cleanup program grant to New Hampshire to
strengthen the State site cleanup program, this duplication of effort has been elimi-
nated. New Hampshire and EPA New England have agreed that New Hampshire
can now use Federal pre-remedial money to investigate abandoned/dormant sites
and contaminated water supplies to identify potentially responsible parties (PRPs).
Once PRPs are identified, New Hampshire can then work with them to remediate
the site; without having to list the site on the NPL, if possible. Out of New Hamp-
shire’s approximately 275 unresolved hazardous waste sites, the approximately 40
sites that are abandoned/dormant or involve contaminated water supplies and that
were not being addressed because of a lack of State funding, are now being ad-
dressed. EPA should be encouraged to extend this initiative to all states who want
to participate in this program.

This initiative illustrates the important point that the NPL is no longer reserved
for just the nation’s ‘‘worst of the worst’’ sites. NPL listing has become the final re-
sort for those high risk sites that are truly orphaned and are in need of Federal
funding for remediation. According to a recent General Accounting Office (GAO) re-
port entitled, ‘‘Hazardous Waste: Unaddressed Risks at Many Potential Superfund
Sites’’, there are 232 sites on EPA’s inventory of potentially contaminated sites that
either states or EPA believe should go on the NPL. This underscores the need for
a continuing, fully funded Federal Superfund program.

Many states have expressed the need for a waiver of CERCLA liability when the
State has cleaned up a site under an approved State plan. As a case in point, South
Dakota has taken over the Brohm gold mine in the Black Hills. Even though the
State has communicated and coordinated with EPA throughout the entire process,
EPA cannot guarantee that the State will not incur CERCLA liability. The mining
industry offered to assist the State of South Dakota on this project, but after re-
searching the CERCLA law, they decided to stay away or risk exposure to CERLCA
liability. Superfund reform is needed so that states and others who are not the par-
ties responsible for creating the problem can work together to get things fixed. This
would accelerate the rate of site cleanups while reducing Federal expenditures.

ECOS strongly supports the voluntary cleanup program. The Superfund program
and State hazardous waste cleanup programs have focused onsites posing the great-
est threat to human health and the environment. However, there remain many low
and medium risk sites. For them, the majority of states have initiated voluntary
cleanup programs in which the owner or developer works cooperatively with the
state, as opposed to adversarial enforcement-driven program. Site cleanups can take
less time, and many states offer such additional benefits as technical assistance, fi-
nancial support, and importantly, liability assurances. Federal Superfund liability
should also be waived at non-NPL sites that have been cleaned up in compliance
with a State plan. ECOS believes voluntary cleanup programs should be encouraged
and expanded.

ECOS also strongly supports the brownfields program. The need to encourage
‘‘smart growth’’ through the redevelopment of brownfields sites has never been
greater. As reported in the March 3, 2000 issue of the Environment Reporter, pub-
lished by the Bureau of National Affairs, ‘‘Redeveloping contaminated urban prop-
erties known as brownfields could add 550,000 jobs and $2.4 billion in new tax reve-
nues, according to a survey report released by the U.S. Conference of Mayors’’. Suc-
cessful initiation of these projects is heavily dependent on adequate funding, the li-
ability language in prospective purchaser agreements, and innocent landowner and
contiguous property owner provisions.

Over the last several years, EPA and the states have launched several successful
efforts spurring redevelopment of brownfields sites. The work done to date has re-
sulted in the investigation, cleanup and redevelopment of many sites across our na-
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tion, resulting in the elimination of health and safety threats to our citizens, cre-
ation of new jobs, and the revitalization of our communities. ECOS supports increas-
ing and continuing grant funding to states and municipalities (urban and rural) for
these initiatives. In spite of these noteworthy accomplishments, financing site clean-
up remains a significant barrier to brownfields redevelopment. Conventional lending
institutions continue to be wary of lending for actual site cleanup, thereby making
it extremely difficult for developers to obtain financing for this work.

In 1997, EPA began providing grant funding to cities and states across the Nation
to establish Brownfields Cleanup Revolving Loan Funds. This funding is to be used
to establish revolving loan funds to provide financing for cleanup activities at
brownfields sites. The New Hampshire Department of Environmental Services re-
ceived a $1.45 million loan fund grant and is currently working to develop its loan
program. New Hampshire is very pleased to be the beneficiary of EPA’s efforts to
provide financing for cleanup of brownfields sites, but I am also very concerned
about the future success of our loan fund and those across the nation. Since 1997,
over 60 Brownfields Cleanup Revolving Loan Fund pilots have been granted nation-
wide. To date, only two loans have been made nationwide, totaling only $250,000.

We believe that the central reason for this apparent failure of the Revolving Loan
Fund initiative is the onerous set of requirements placed upon both the fund admin-
istrator and participating borrowers. The loan fund pilot grant funding is provided
under the authority of CERCLA Section 104. All projects receiving funding under
the program will be subject to compliance with CERCLA and the NCP. These re-
quirements are hindering the success of the initiative for two reasons. First, grant
recipients are required to expend considerable time and resources to establish their
lending programs, with requirements that far exceed those in more traditional re-
volving loan fund programs. Many grant recipients are city governments whose per-
sonnel resources are already stretched thin, and are ill prepared to take on the addi-
tional administrative burden associated with the loan fund program. These grantees
would benefit significantly from a simpler, more streamlined grant program.

Second, and more important, the requirements imposed upon borrowers in which
the relationship that must be established between the grant recipient and borrowers
are too restricted. Borrowers are allowed to use cleanup loan funds only for activi-
ties deemed eligible under CERCLA and the NCP. While the borrower is not nec-
essarily required to make this determination, the ‘‘brownfields site manager,’’ and
government employee designated by the grant recipient, is required to oversee the
cleanup operations in order to ensure that all work is eligible and compliant. This
creates a rather unattractive scenario from the borrower’s perspective since all ac-
tions of his cleanup contractor are scrutinized by a regulatory authority to deter-
mine if they will be eligible for financing. In our experience in New Hampshire, the
developers who have the willingness and the capability to tackle difficult and poten-
tially risky brownfields redevelopment projects are not receptive to this kind of over-
sight. It leaves too many questions unanswered with regard to total project costs
and the availability of financing.

We are very supportive of EPA’s efforts to provide Brownfields Cleanup Revolving
Loan Fund grants, but the program needs to be simpler, and more accessible and
attractive to developers of brownfields properties.

Congress and EPA should be very careful when considering changes in Federal
liability provisions, especially with respect to sites that are not on the NPL. These
sites, comprising a universe far greater than the NPL, represent the bulk of our
workload in the states and the success of many State programs in addressing these
sites has been reliant on the present Federal liability structure. It should be noted
that the states do not have a consensus approach to liability. While many states rely
on strict liability to clean up sites, some believe a causation standard of liability is
fairer and would encourage the redevelopment of brownfields.

Maintaining adequate Federal funding is critical to the success of the Superfund
program. Since the majority of PRPs are national corporations and since not all
states have equal abilities to generate the needed funding for site remediation, the
amount of Federal funding is crucial to the success of State cleanup programs na-
tionally. It provides a level playing field for all the states and ensures that PRPs
are treated in a fair and consistent manner.

CERCLA should also be changed so that the response trust fund can be used to
support operation and maintenance activities for the entire period of remedial action
and monitoring. ECOS recommends that these expenditures be subject to the same
10 percent State match requirement as cleanup actions. States have currently been
held responsible for 100 percent of the operation and maintenance costs. The dichot-
omy between the State cost shares for remedial action and those for operation and
maintenance has, in some instances, led to conflicting interests between EPA and
the states in making remedy decisions. In some cases, operation and maintenance
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at NPL sites may cost more in the long run than the remedial action itself. We urge
you to correct this by ensuring that the State cost share for both the remedial action
and operation and maintenance are the same.

As I have experienced in New Hampshire, and most of the other states would
agree, EPA’s Superfund Removals program plays a critical role in the Superfund
program. Great risk reduction to both public health and the environment has been
accomplished through this program. EPA, on average, conducts $2 to $3 million
worth of emergency removals each year in New Hampshire alone. The success of
the Superfund Removals program needs to be fully recognized and the program
should be strengthened. The strengthening should include increased funding to
more quickly address time-critical (imminent threat to public health or the environ-
ment) actions that shouldn’t have to wait in a funding priority queue. Technically
capable states should be allowed to conduct federally funded state-lead time-critical
removal actions.

In October 1996, EPA and ASTSWMO committed to conduct two federally funded
state-lead time-critical pilots, one in New Hampshire and one in Texas. The final
report on the pilots was released in January 2000. The ASTSWMO Removal Action
Focus Group believes that state-lead removals initiate early risk reduction and lead
to complete and final remedies. The pilots demonstrated that State action at sites
ended with complete remediation, eliminating what is often a two step process in-
volving a Federal removal action being taken, followed by State or Federal remedi-
ation. This provides for shorter cleanup time lines. Furthermore, the states were
able to effectively coordinate and leverage additional governmental resources to ad-
dress local public health, public information and redevelopment issues in addition
to ensuring a timely cleanup.

ECOS commends EPA’s efforts for considering land use in the development of soil
cleanup standards, and in moving toward a resource based and pragmatic approach
for groundwater remediation decisions. We believe it represents a significant im-
provement for the Superfund program. However, extreme care must be used when
determining the use and value of groundwater. In states, such as New Hampshire,
where groundwater is a primary source of drinking water, low cost remedy compo-
nents such as natural attenuation and point-of-use treatment, may be short-sighted.
A benefit/cost analysis should be evaluated over the life-cycle of the remedy, so that
the most cost-effective groundwater remedy is chosen.

Since the hazardous waste sites in each State being remediated under the Federal
program are a small subset of the total sites being addressed by each state, preserv-
ing the state’s role and authority in a consistent manner at all sites in a State is
essential. The preemption of State authority would damage the integrity of both the
Federal and State programs. For example, if an NPL site is contaminating an aqui-
fer and is not subject to the same standards as non-NPL sites, the work being per-
formed at surrounding non-NPL sites to cleanup the aquifer will be regarded as use-
less since the lowest common denominator would apply (i.e., the standard at the
NPL site). Any new legislation should ensure that the states are an equal partner
in the process, since it is the State and local governments that are actually the
trustees of the state’s resources. Most site remediation problems really are local
rather than national, and thus, states and local government should have a strong
role.

ECOS believes that the best option is a comprehensive bill addressing a full range
of issues, including the following:

• Reinstate the Superfund tax to provide sufficient funds to achieve program
goals;

• Provide greater authority and funding to the states through support grants for
remedial program development, site assessment and remediation enforcement, and
oversight;

• Provide greater authority and funding to states to execute the Superfund Re-
moval program if they are capable and wish to do so;

• Provide greater support for State Voluntary Cleanup Programs in the form of
a legal release to those who voluntarily clean sites;

• Provide liability protection to non-culpable parties in State ‘‘brownfields’’ pro-
grams to encourage potentially responsible parties and prospective purchasers to
reuse and redevelop these contaminated properties;

• Provide that the 10 percent State share be applied to operation and mainte-
nance costs as well as remedial action costs;

• Improve the natural resource damage claims program through changes such as
allowing for funding natural resource damage assessments from Superfund;

• Ensure a strong State role in the cleanup of Federal facilities, with no preemp-
tion of State standards; and,
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• Provide Governors the statutory right to concur with the listing of any new NPL
sites in their states.

If comprehensive reauthorization isn’t possible within the next year, then Con-
gress and EPA should focus on the following items for further administrative and
legislative changes:

• Reinstate the Superfund taxes to provide more money/resources;
• Address liability issues associated with prospective purchasers of contaminated

properties, innocent landowners, contiguous property owners, and the liability of
small parties;

• Authorization with Federal funding for the removals program; and,
• Federal funding to states for ‘‘Superfund Prevention’’ through voluntary clean-

ups, brownfields redevelopment, and State enforcement actions.
In closing, ECOS appreciates the opportunity to continue working with you in a

spirit of cooperation.
Any reforms to the Federal Superfund Program must acknowledge the maturity

of the Superfund program, the maturity and capability of State programs, and en-
hance the complimentary and mutually supportive State and EPA roles that have
developed. The Superfund program must be built on a common ground resolution
that is both protective of public health and the environment, and cognizant of eco-
nomic opportunity and the revitalization of blighted areas.

RESPONSES OF BOB VARNEY TO ADDITIONAL QUESTIONS FROM SENATOR SMITH

Question 1. The states have spoken about the need to absolve liability of parties
at Superfund sites where voluntary cleanups are being undertaken. Through the
years, numerous provisions have been put forth to provide States with finality.
From a State perspective, what is the best way to protect the environment while
allowing State finality in decisions regarding voluntary cleanup?

Response. The Environmental Council of the States (ECOS) offers the same posi-
tion as the National Governor’s Association (NGA). There needs to be a liability pro-
vision within the CERCLA statute that ensures that at non-NPL sites, a release of
liability under State cleanup laws protective of human health and the environment
constitutes, by operation of law, a release from Federal liability. (NGA Policy on
Superfund, NR–4. Superfund, Sec. 4.4 Liability)

Question 2a. In your testimony, you make the point that the NPL is no longer
reserved for just the nation’s ‘‘worst of the worst’’ sites. In fact, the NPL has become
the final resort for those high-risk sites that are truly orphaned and are in need
of Federal funding for remediation. In your view, is it necessary to continue level
funding for the Superfund program recognizing that the net reduction in the num-
ber of NPL sites in that few sites are being place on the NPL while there is an in-
crease in the number of sites being taken off?

Response. Yes. ECOS offers the same position as NGA. States are concerned
about proposals to legislatively cap or limit the NPL because of differences in capac-
ities among states, the complexity and cost of some cleanups, the availability of re-
sponsible parties, enforcement considerations, and uncertainty as to the actual num-
ber of NPL caliber sites which will require Federal assistance. There must be a con-
tinuing Federal commitment to clean up sites under such circumstances. (NGA Pol-
icy on Superfund, NR–4. Superfund, Sec. 4.11 National Priorities List).

Question 2b. Since the NPL is a final resort for high-risk sites, many sites are
being cleaned up by the states. What can we do to remove barriers that seem to
exist in cleaning up these sites and encourage voluntary cleanup programs?

Response. ECOS offers the same position as the NGA. CERCLA should be amend-
ed to give credit, in the form of a legal release, to volunteers who have cleaned a
site to protection standards in accordance with a State voluntary cleanup law pro-
tective of human health and the environment. These changes will encourage vol-
untary cleanup and thus increase the number of cleanups completed. In addition,
CERCLA should encourage and provide clear incentives, such as tax exemptions and
liability protections for non-culpable parties, for Brownfields programs at the State
level to encourage potentially responsible parties, and for prospective purchasers to
reuse and redevelop these contaminated properties. (NGA Policy on Superfund, NR–
4. Superfund, Sec. 4.10 Voluntary Cleanup).

Question 3a. As a practical matter, what is the working relationship between EPA
and New Hampshire at non-NPL sites?

Response. In the last 3–4 years New Hampshire and EPA have dramatically im-
proved their working relationship on non-NPL sites (i.e., State hazardous waste
sites). The agencies have cooperatively worked to focus State and Federal resources
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on the high risk and abandoned sites and to eliminate duplication between the pro-
grams. There are approximately 600 non-NPL hazardous waste sites and 18 NPL
sites in New Hampshire. Approximately 60 percent (+360) of the non-NPL sites are
either closed or clean-up is proceeding under a permit issued by New Hampshire.
Of the 40 percent (± 240) of ‘‘unresolved’’ non-NPL sites, the majority are progress-
ing with private parties performing work under New Hampshire’s supervision. Ap-
proximately 40–100 of the ‘‘unresolved’’ sites are Brownfield sites, abandoned, or
have uncooperative responsible parties. New Hampshire, which has a mature, inte-
grated, and risk-based remediation program, has worked cooperatively with EPA to
focus the Federal Pre-Remedial, Brownfield and Voluntary Clean-up programs on
the ‘‘unresolved’’ non-NPL sites that have the greatest need while continuing to en-
courage private parties to perform voluntary clean-ups whenever possible.

Question 3b. Are New Hampshire’s needs being met with regard to the Surrette
Battery Site in Northfield?

Response. In meetings with the Town of Northfield and the State, EPA has pub-
licly committed to complete the clean-up work at the Surrette Battery Site in
Northfield. New Hampshire is encouraged that EPA has given the site a high prior-
ity and has obtained a portion of the additional funds needed to complete the work.
EPA anticipates that the remainder of the necessary additional funds will be se-
cured. While New Hampshire is pleased with the positive steps taken to date, New
Hampshire and the Town will be working with EPA over the next couple months
to finalize the site clean-up plan and secure all the necessary funding.

Question 3c. How many ‘‘Surrette Battery’’ sites do you think are out there? These
sites are not listed on the NPL and pop up demanding a need for both Federal and
State resources.

Response. New Hampshire estimates there are 20–50 abandoned or unused
former industrial or manufacturing properties scattered throughout New Hamp-
shire. As the state’s economy has strengthened, some of these properties have been
redeveloped by private parties and/or municipalities. Other sites are in the process
of being cleaned-up and redeveloped using many of the tools that are available for
Brownfield sites. Surrette Battery is a former industrial site, which although still
privately owned, is an economic and environment blight on the community. Local
property taxes are not paid and the owner is not addressing environmental con-
cerns. The recent fire at Surrette Battery created immediate health and environ-
mental risks which are being addressed by the EPA Superfund Time-Critical Re-
moval Program. In addition, the Town of Northfield received Brownfield assistance
from New Hampshire to evaluate potential redevelopment of the site. New Hamp-
shire anticipates other abandoned industrial sites will benefit from a similar inte-
gration of Federal, state, and local efforts. New Hampshire believes that a small
portion of these sites will need the Federal Superfund Program resources to address
immediate risks and, as a last resort, to conduct site clean-up.

RESPONSE OF BOB VARNEY TO ADDITIONAL QUESTION FROM SENATOR LAUTENBERG

Question 1. Can you please share with us some of the successes of the Brownfields
program in New Hampshire? Can you tell us roughly how many sites have been as-
sessed and/or cleaned up, and what types of reuses your Brownfields program has
focused on?

Response. New Hampshire’s Brownfields initiatives include those funded at the
Federal level by U.S. EPA and State sponsored initiatives. Taken together, these
initiatives form our integrated approach to Brownfields redevelopment, which is to
utilize all resources available at the local, state, and Federal levels of government,
and in the private sector to leverage private investment in Brownfields revitaliza-
tion. This approach is implemented against a backdrop of sound Brownfields clean-
up policy and the desire to make judicious use of public funds.

At the Federal level, New Hampshire has received four EPA Brownfields Assess-
ment Demonstration Pilot grants over the last 3 years to perform site investigation,
remedial action planning, and generally promote Brownfields redevelopment in the
state. New Hampshire grant recipients include the Department of Environmental
Services (DES), the Office of State Planning Coastal Program, the city of Concord,
and the city of Nashua. In addition, six municipalities have received Brownfields
Targeted Assessment Grants for site investigations at individual sites.

Under these federally funded initiatives, approximately 100 sites have had Level
I assessments performed. An additional eleven (11) sites have had Level II Site In-
vestigations performed. Plans call for at least 10 additional sites to be investigated
under these existing pilots. Of this universe of sites, approximately ten (10) sites
have begun or completed cleanup and redevelopment. We expect that at least an ad-
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ditional ten (10) sites will be undergoing cleanup and redevelopment within the next
12 months.

At the State level, New Hampshire’s Brownfields Covenant program, as estab-
lished under RSA 147–F, is designed to provide incentives for both environmental
cleanup and redevelopment of Brownfields sites by persons who did not cause the
contamination. The Brownfields Covenant program provides a process by which eli-
gible persons can undertake site investigation and cleanup in accordance with DES
requirements, and in return receive liability protections in the form of a ‘‘Covenant
Not to Sue’’ from the N.H. Department of Justice (DOJ). This program is an integral
component of our Brownfields redevelopment initiatives. To date, seventeen (17)
sites have participated in our Covenant Program, with five sites having completed
cleanup and received a covenant. Three additional sites are expected to receive a
covenant within the next few months.

Taken together, sites that have received assistance under New Hampshire’s
Brownfields initiatives have benefited from approximately $30,000,000 worth of re-
development investments. In the most notable case, a 19-acre site located near
downtown Concord, our capitol city, has been cleaned up and is currently being de-
veloped. This site was abandoned and vacant for over 10 years due to concerns
about environmental contamination. The site will be built out within 12 months,
with construction of a hotel/conference center, three office buildings, and a res-
taurant.

DES has not focused on specific reuses for brownfields properties. This is in keep-
ing with our philosophy that site reuse should be governed by the needs and desires
of local communities in which the sites are located, and by the marketplace. Accord-
ingly, redevelopment of New Hampshire’s brownfields sites has included a wide va-
riety of uses, including industrial, commercial, residential and reuse as greenspace.

SUMMARY STATISTICS

Level I Assessments Completed: 100
Level II Assessments Completed: 11
Sites with cleanup/redevelopment started or completed: 10
Sites with cleanup/redevelopment to start within 12 mos: 10
Sites in NH Brownfields Covenant Program: 17
Sites with Covenant Issued: 5
Total approximate redevelopment investment leveraged: $30,000,000

STATEMENT OF TERRENCE GRAY, ASSISTANT DIRECTOR, AIR, WASTE AND
COMPLIANCE, RHODE ISLAND DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

Good afternoon Mr. Chairman and members of the committee. My name is Ter-
rence Gray and I am the Assistant Director for Air, Waste and Compliance with the
Rhode Island Department of Environmental Management. My testimony today rep-
resents the Rhode Island perspective on the Superfund program and our views on
the future of contaminated site cleanup programs.

Although Rhode Island is a very small place geographically, we have many con-
taminated properties. This contamination is the legacy of the industrial revolution,
which began along the Blackstone River. We have 13 National Priorities List
Superfund sites, including the newest NPL site-Centredale Manor, as well as 538
other investigation and cleanup projects currently active in our State program. As
you can see from this accounting, the State is responsible for insuring the investiga-
tion and proper cleanup and control of the vast majority of the contaminated prop-
erties we have discovered.

Historically, Rhode Island relied on the Superfund program to address the worst
cases of chemical contamination. Our first site, the Picillo Farm, was a contem-
porary of Love Canal and was listed on the National Priorities List in 1981, 3 years
after the site exploded. Seven other chemical disposal sites in Rhode Island were
listed on the National Priorities List prior to the Superfund amendments in 1986.
After those amendments, we pursued the listing of two Federal facilities and two
other municipal landfills. In addition to the sites that eventually were listed on the
national priorities list, Rhode Island also nominated over 300 sites as potential
Superfund sites that were included on CERCLIS.

Prior to 1991, Rhode Island had relied exclusively on the Superfund program and
our RCRA hazardous waste management program to address sites contaminated
with chemicals and petroleum. Unfortunately, we were discovering sites at a rate
faster than those programs could address them. After evaluating the pace of discov-
ery of new sites and the backlog of sites that existed at that time, we decided to
follow the lead of several other States and establish our own State program.



79

Through a collaborative stakeholder effort, Rhode Island promulgated its site reme-
diation regulations in 1993 and the pace of cleanup throughout the State quickly
accelerated. Those regulations lay out a process for notification, investigation, and
remediation of contaminated properties. It is a flexible process designed to be adapt-
ed to the many types of contaminated sites that we have encountered. While these
new regulations and the alternative regulatory framework that they provide to re-
sponsible parties clearly increased the amount of clean up in the State, we believe
that it is the continuing threat of listing in the Superfund program, coupled with
our own enforcement actions, that provide the impetus for cooperation.

In 1995, Governor Lincoln Almond proposed the Industrial Property Remediation
and Reuse Act, or the Rhode Island Brownfields bill, to build on the early successes
of our State program and provide more tools to facilitate the clean up of contami-
nated sites and support their return to beneficial use in the community. This bill
was passed into law with overwhelming support by the legislature and provides
DEM with the ability to enter into Settlement Agreements, which include Covenants
Not to Sue, with performing parties. While the law provides specific relief from li-
ability to bona fide perspective purchasers and secured creditors, it also allows other
performing parties, including cooperative responsible parties, to enter Settlement
Agreements. These new tools prompted the clean up and redevelopment of 48 sites,
restoring 532 acres of contaminated property and creating or retaining 1010 jobs
and $76.9 million in property and income tax annually. The key aspect of this pro-
gram improvement was the certainty and finality that the law and the Settlement
Agreements provided to performing parties.

Further program improvements came in 1997 with the amendment of the site re-
mediation regulations to include a series of clean up standards proportionate to the
future use of properties. These amendments added three options for a performing
party to use to determine the end goal of their clean up. The first option, or tier,
involves a series of tables for performing parties to use to look up the appropriate
clean up goals corresponding to the groundwater classification and future use of the
site. The second tier provides an accepted model where performing parties could
input unique, site specific information to come up with a site-specific goal Finally,
the third tier preserved the traditional risk assessment option. The selection of the
method is left to the performing party.

The end result of these efforts is our existing program, which provides us with
all the regulatory tools needed to respond to proposed projects, compel the investiga-
tion and remediation of sites, and support redevelopment efforts involving
Brownfields. These regulations, however, strictly address the Department’s reaction
to issues presented to us through either notification of contamination or other pro-
posed projects.

The need to support economic redevelopment in Rhode Island’s urban, and histori-
cally industrial, communities and initiate clean up activities in these areas prompt-
ed Rhode Island’s effort to seek a Brownfields Demonstration Pilot grant from EPA
in 1996. The pilot was focused on a proactive approach, undertaken with many mu-
nicipal and economic development partners, to identify Brownfields sites, assess
their condition, estimate the costs of clean up, and support the marketing of the
sites for reuse. The project was an ecosystem based approach to identifying vacant
or underutilized sites along the Blackstone and Woonasquatucket Rivers. Rhode Is-
land was awarded a $200,000 grant in 1997, which the State matched with an addi-
tional $210,000. To date 54 baseline site assessments and 8 Remedial Evaluation
Reports (which include cost estimates for clean up) have been completed at
Brownfields sites in the pilot area, but perhaps more importantly, a healthy dialog
and productive working relationship has been established between the economic de-
velopment agencies, the Department of Environmental Management and the mu-
nicipalities.

In 1998, our proactive Brownfields efforts were supplemented by the designation
of Providence as a Brownfields Showcase Community. This designation provided a
higher level of involvement by EPA and several other Federal agencies, most nota-
bly Housing and Urban Development, in supporting the reuse of contaminated sites
in Providence.

Recent efforts under the Brownfields Pilot and Showcase Community projects
have primarily been focused on supporting the investigation and clean up of prop-
erties along the proposed route of the Woonasquatucket River Greenway and bike
path. The investigation and remedial design activities have largely been completed
but securing funding for the remediation has proved to be a major problem. The
funding problem mainly is due to the fact that the properties of concern, the former
Lincoln Lace and Braid and the former Riverside Mills properties, are designated
for use as open space, bike path areas, and other recreational fields and do not have
a future income stream to support a loan to fund remediation costs. The fact that
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projects designated for future use for non-profit public purposes have no current
funding support for clean up costs has slowed progress on this very important
project.

We have leveraged our success and relationships developed under the pilot and
Showcase Community to approach other municipalities and support their
Brownfields redevelopment efforts across the State. Recently, we have applied for
funding to establish a statewide revolving loan program to assist in the funding of
remediation costs.

The evolution of our State program is in many ways similar to the process other
States have followed. Each State has adjusted their approach somewhat to meet the
needs and desires of their constituencies and to strive for the most efficient and ef-
fective models based on their individual circumstances. This has led to many inno-
vative approaches supporting the clean up of thousands of sites of all shapes and
sizes nationally.

Overall, we feel strongly that the Superfund program has evolved from a strict,
authoritarian and inflexible approach to clean up to a more responsive and stream-
lined program. The emphasis on strictly dealing with the ‘‘worst of the worst’’ sites
has evolved into a program focused on serious sites that have a multitude of
logistical challenges standing in the way of clean up. The program has also evolved
away from the duplication of effort and heavy handed Federal supervision into a
more cooperative joint approach between EPA and the States that typically features
complementary roles for each agency working together toward a mutually deter-
mined clean up goal.

In summary, Superfund, the State Cleanup Programs, Brownfields programs and
Voluntary Cleanup programs all provide valuable tools to achieve the flexibility
needed to efficiently facilitate the clean up of many types of contaminated prop-
erties. Flexibility will be critical in responding to the next generation of sites that
we are now just beginning to see through new investigations and innovations sup-
porting Smart Growth, exploring the challenges and issues unique to our urban en-
vironments, and broadening our perspective to look at issues in the context of water-
shed planning and the assessments and decisionmaking related to the Total Maxi-
mum Daily Load limits of pollutants that can flow to our water bodies.

Program innovation has been occurring at the State level and should not be
dampened or discouraged.

The backbone of virtually all clean up programs is the Superfund liability system
and any adjustments to that core framework should be very carefully evaluated to
see the full effects of change, including the changes on State programs that rely on
that Federal framework. Nonetheless, some parties merit relief including de mini-
mus/de micromus parties, prospective purchasers, municipalities, and downgradient
receptors. Furthermore, recognizing the finality of State decisions and decoupling
Federal involvement in Brownfields cases from the strict requirements of the NCP
should strengthen the Brownfields and VCP programs.

In considering the options for Superfund reauthorization and statutory improve-
ments, please consider the following points:

• The backbone of virtually all clean up programs is the Superfund liability sys-
tem and any adjustments to that core framework should be very carefully evaluated
to see the full effects of change, including the impacts on State programs that rely
on that Federal framework.

• Superfund, the State Cleanup Programs, Brownfields programs and Voluntary
Cleanup programs all provide valuable tools to achieve the flexibility needed to effi-
ciently facilitate the clean up of many types of contaminated properties

• Program innovation has been occurring at the State level and should not be
dampened or discouraged through the establishment of Federal standards for ‘‘ac-
ceptable’’ State programs.

• Some parties merit liability relief including de minimus/de micromus parties,
prospective purchasers, municipalities, and downgradient receptors.

• The finality of State clean up decisions should be recognized.
• Brownfields cases should be decoupled from the strict requirements of the NCP,

which we believe will strengthen the Brownfields and VCP programs.
• Projects designated for future use for non-profit public purposes should be pro-

vided with funding support for clean up costs.
In closing, thank you for the opportunity to testify on the Superfund program and

the opportunity to provide the Rhode Island perspective on the program.



81

RESPONSE OF TERRENCE GRAY TO ADDITIONAL QUESTIONS FROM SENATOR SMITH

Questions 1a and b. Mr. Gray, your testimony echoed the sentiments of Mr. Jones
and Mr. Varney in the need for relief for small volume contributors, prospective pur-
chasers, and municipalities as well as the need to recognize the finality of State de-
cisions and the decoupling of Federal involvement in Brownfields cases from the
strict requirements of the NCP. There have been various levels of Administrative
reform within EPA to address many of these issues. Do you think the Administra-
tive reforms are sufficient to address your concerns with the Superfund program or
is there a need for legislation as well? How about the issue of finality in State deci-
sions?

Response. I believe that EPA should be recognized and complimented for the ad-
ministrative reforms that it has implemented. These reforms have made the pro-
gram much more responsive and streamlined. As I stated in my written testimony,
I believe the emphasis on strictly dealing with the ‘‘worst of the worst’’ sites has
evolved into a more focused approach to address serious sites that have a multitude
of logistical challenges standing in the way of clean up. The program has also
evolved away from the duplication of effort and heavy handed Federal supervision
into a more cooperative joint approach between EPA and the States that typically
features complementary roles for each agency working together toward a mutually
determined clean up goal. However, I do not feel that these administrative reforms
cure all the issues with the Superfund program.

With respect to the remediation and redevelopment of Brownfields sites, adminis-
trative reforms have greatly improved the communication and coordination between
the Rhode Island Department of Environmental Management and EPA but, pri-
marily due to the limitations in the existing statute, have not been able to address
all of the concerns of some of the developers and stakeholders we regularly interact
with. The finality of State decisions is an issue that is still raised by developers and
prospective purchasers. EPA and DEM have attempted to provide assurances to de-
velopers considering projects on contaminated sites by entering into a Memorandum
of Agreement related to our State Voluntary Cleanup Program. EPA has also pro-
vided ‘‘comfort letters’’ to developers for reassurance. However, neither of these doc-
uments provides the ultimate certainty, or finality, that some developers and their
financial backers require. I believe that statutory recognition of the finality of State
cleanup decisions, with appropriate safeguards that are not overly prescriptive or
dampen State innovations, will definitively address these concerns.

EPA’s establishment of Brownfields demonstration pilot grants, targeted site as-
sessments and the Brownfields revolving loan program have all been tremendously
helpful in promoting, and supporting, the investigation, cleanup and reuse of con-
taminated properties. However, the potential application of the requirements of the
National Contingency Plan to Brownfields sites receiving Federal assistance for ei-
ther investigation or cleanup has been an issue for us.

Two particular concerns have been significant. First, the fact that investigations
and cleanup decisions must meet the requirements of the National Contingency
Plan when revolving loan funds are used has unnecessarily complicated the startup
of the Rhode Island loan program. This requirement has led to a more direct in-
volvement from our agency, based on our familiarity with the NCP, and will lead
to a more comprehensive review of the remedial decisionmaking process to ensure
consistency with the Federal model. We do not believe that this increased level of
review is necessary on most Brownfields sites. Second, the concept of cost recovery
of Federal funds used in the redevelopment of Brownfields sites is of concern to us.
We believe that the use of these funds to support Brownfields redevelopment should
be looked at as an investment in the restoration of these properties for the public
good and should not be seen as strictly cost-recoverable. Although neither EPA nor
the Department of Justice have sought recovery of funds used to support
Brownfields redevelopment in Rhode Island to date, we are concerned about this po-
tential in the future, particularly in potential instances of default in the revolving
loan program. We believe the statute should provide clear criteria on when costs
should be recovered and when Federal funding should be considered an investment
for the public benefit.

RESPONSE OF TERRENCE GRAY TO ADDITIONAL QUESTION FROM
SENATOR LAUTENBERG

Question 1. I understand that you have a number of Brownfields sites in the State
of Rhode Island. How many Brownfields sites have been identified in Rhode Island?
Of these, how many assessments and cleanups have been conducted, and when? Can
you describe the types of redevelopment and reuses at these sites?
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Response. The investigation, remediation and reuse of Brownfields sites has been
a critical focus area for the State of Rhode Island since the establishment of our
program in 1993. We approach Brownfields sites in two ways. The first approach
is reactive in nature and supports projects brought to our attention by prospective
purchasers or developers. Since the initiation of our program, a total of 48 sites
have been assessed, cleaned up and redeveloped, restoring 532 acres of contami-
nated property and creating or retaining 1010 jobs and $76.9 million in property
and income tax annually.

The second approach is proactive in nature and involves the identification, evalua-
tion and redevelopment of Brownfield properties by the Department of Environ-
mental Management and our partners, which include municipal governments, non-
profit organizations and economic development agencies. This approach, which is ac-
tively supported by the Environmental Protection Agency through a Brownfields
Demonstration Pilot grant and Showcase Community designation, has resulted in
the completion of 54 baseline site assessments and 8 Remedial Evaluation Reports
(which include cost estimates for clean up).

Brownfields properties have been brought back to a wide range of beneficial uses
through our program. One of our first sites, on the waterfront in historic Newport,
Rhode Island, was redeveloped as luxury time-share condominiums. Another site on
the Newport waterfront was redeveloped by the non-profit International Yacht Res-
toration School as their main campus. Several other sites have been brought back
to use for manufacturing purposes, including companies that make display cases,
metal fasteners, and fixtures. Finally, many sites have been brought back to use as
commercial facilities, including a campus for an insurance company, supermarkets,
banking support facilities, and convenience stores. Ongoing priority projects include
the restoration of an abandoned chemical distribution facility property for construc-
tion of a new inter-modal train station and the restoration of a former steel mill
on the waterfront in an urban neighborhood for use as light manufacturing.

An ongoing challenge facing our agency is supporting the reuse of Brownfields
sites for non-profit public uses, such as schools, athletic and recreational fields and
urban bikeways and greenways. Without a future income stream, the cleanup costs
on these properties are very difficult to address. This continues to be a focus in our
pilot project and Showcase Community efforts.

STATEMENT OF EUGENE MARTIN-LEFF, ASSISTANT ATTORNEY GENERAL, NEW YORK
STATE ATTORNEYS GENERAL OFFICE, ON BEHALF OF THE NATIONAL ASSOCIATION
OF ATTORNEYS GENERAL

My name is Eugene Martin-Leff, and I am a Section Chief in the Environmental
Protection Bureau in the office of New York Attorney General Eliot Spitzer. I am
appearing today on behalf of Attorney General Spitzer and on behalf of the National
Association of Attorneys General (NAAG). I have supervised and litigated cost-recov-
ery actions on behalf of the State under the Comprehensive Environmental Re-
sponse, Compensation and Liability Act of 1980 (CERCLA) at both National Prior-
ities List (NPL) and non-NPL sites in New York since 1983. I was the lead counsel
for the State of New York in litigation relating to Love Canal. Last year, I rep-
resented Attorney General Spitzer in Governor Pataki’s State Superfund and
Brownfields Working Group.

We very much appreciate the opportunity to appear before this Subcommittee on
cleanup activities under the Superfund program. The State Attorneys General have
a major interest in the future of the Superfund program. As chief legal officers of
the respective states, the Attorneys General enforce State and Federal laws in their
states. They help protect the public health and the environment and natural re-
sources in their respective states. Because many steps in the Superfund cleanup
process necessarily involve legal issues, the Attorneys General and their staffs often
are called upon to advise State agencies—both response agencies and natural re-
source trustee agencies—on how the law should be interpreted and implemented to
achieve the desired cleanup or restoration goals. We often are also responsible for
negotiating cleanup and natural resource damages settlements, and when a settle-
ment cannot be reached, it is our responsibility to commence and litigate an enforce-
ment action. We also defend State agencies and authorities when Superfund claims
are made by the United States or private parties against them.

NAAG also has been deeply involved in the Superfund reauthorization process for
many years. At its Summer meeting on June 22–26, 1997, the sole resolution adopt-
ed by the State Attorneys General addressed Superfund Reauthorization; a copy of
this bipartisan Resolution is attached. The NAAG Resolution arose from the recogni-
tion on the part of the State Attorneys General of the critical importance of the
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Superfund program in assuring protection of public health and the environment
from releases of hazardous substances at thousands of sites across the country. The
Attorneys General want to make the tasks of cleanup and protecting the public less
complicated and more efficient, and to reduce the amount of litigation and the at-
tendant costs that result.

In New York, our office has been litigating Superfund cases since 1981. A major
impetus for the passage of CERCLA was the discovery of the infamous Love Canal
and other Hooker Chemical Company sites in Niagara Falls, New York. CERCLA
has provided both the Federal and State governments essential tools to address the
dangers posed by those and thousands of other sites in New York and throughout
the country.

IMPORTANCE OF COST-RECOVERY LIABILITY

The ability to recover costs through CERCLA’s liability provisions is crucial to our
cleanup program in New York. About 10 percent of the sites on the New York State
Registry of inactive hazardous waste disposal sites are NPL-listed, federally funded
sites. Even though these sites are typically more expensive to clean up than the av-
erage contaminated site, Federal money constitutes a relatively small part (about
13 percent) of all cleanup funding in New York, compared to private cleanup fund-
ing (about 66 percent) and State funding (about 20 percent). Most states have had
similar results. On the Federal level, private cleanup funding has resulted in the
saving of some $10 billion of public money, because 70 percent of all remedial ac-
tions at Federal Superfund sites are being performed by responsible parties.

For this reason, the ability to recover costs through CERCLA’s liability provisions
is even more important in our opinion than direct cleanup funding under CERCLA.
Potentially responsible parties (PRPs) now know where they stand under CERCLA,
and most see the wisdom of settling their liability with the government. This con-
nection between enforcement and the generation of cleanup funds is vital to the
overall hazardous waste cleanup program in this country.

The prospect of NPL listing and Federal funding, as well as State funding of
cleanup costs, is essential to setting the cost-recovery mechanism into motion. But
Congress has done far more than make money available for cleanups. It has lever-
aged its money into far greater matching private dollars by creating and preserving
liability for cost recovery.

Clear potential cost-recovery liability is the chief reason for private cleanup fund-
ing. Strict liability eliminates litigable issues and encourages voluntary cleanups.
Case law established over nearly 20 years has added to the predictability of the out-
come in litigation. In contrast, every change in the law carries with it a loss of pre-
dictability, with potential cleanup funding consequences. If CERCLA enforcement is
undercut by amendment, the entire picture could radically change, with dire con-
sequences for the 66 percent of cleanup costs in New York that is funded by private
parties.

CERCLA enforcement has another crucial role in New York and other states. In
our State there is no right under State statutory law to cleanup-cost recovery with-
out first going through an administrative hearing. Our administrative process,
which requires a full evidentiary hearing before liability can be established, is rarely
used. We and the other states depend on our express right to sue in Federal court
under CERCLA. Natural resources damages enforcement in NYS is also based pri-
marily on CERCLA.

It is also worth mentioning that CERCLA liability standards are right now being
used as the model for proposed legislation in New York State. There is wide agree-
ment among stakeholders in New York on the fairness of the existing defenses
under CERCLA, i.e., the third-party defense, the innocent landowner defense, the
lender exemption, and the de minimis settlement policy. It would be ironic indeed
if New York and other states adopted CERCLA liability rules this year and then
Congress made wholesale changes in CERCLA.

Nevertheless, there is a need for some liability reforms in CERCLA. NAAG’s Reso-
lution regarding CERCLA reauthorization called for clarification of the waiver of
sovereign immunity and for the transfer of the regulatory authority of the Environ-
mental Protection Agency (EPA) at Federal facilities to the states. On July 26, 1999,
forty-one Attorneys General reiterated the need for this clarification in a letter to
the Senate Armed Services Committee, a copy of which is attached. NAAG strongly
urges the adoption of language that is contained in the last session’s DeGette/Nor-
wood bill, as it represents the compromise reached between states and Federal
agencies in 1994, and would clarify the waiver without disrupting the status quo
with regard to the issue of dual regulation at NPL sites.
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NAAG also supports changes to the long-standing ‘‘Innocent Governmental Enti-
ties’’ exception to liability. The statute should be broad enough to address current
abuses where, for example, states are subject to counterclaims based on sovereign
ownership interests in groundwater, stream and river beds and other natural re-
sources.

NAAG also supports reasonable limitations on liability for disposal of municipal
solid waste. In addition, municipalities should not be unfairly burdened with clean-
up costs resulting from their ownership or operation of landfills.

IMPORTANCE OF THOROUGH CLEANUPS

On the State level, Attorney General Spitzer is participating in the active public
debate on Brownfields. Reforms to facilitate brownfield revitalization are clearly de-
sirable—on that everyone agrees. Future use of contaminated sites must certainly
be considered, and institutional controls must supplement excavation remedies. But,
as usual, the devil is in the details.

Cleanup levels must not be set simplistically based on the current use of the site,
or a developer’s projected use. As required currently by EPA, future use must be
carefully determined by examining current use, projected immediate use and much
more; not only existing zoning laws and formal municipal plans should be consulted,
but also the proximity of the site to residential areas, development trends in the
area, local community views, environmental justice concerns and other relevant in-
formation. Indeed, in New York, we believe that where the site is adjacent to resi-
dences, there should be a presumption of an eventual residential use and con-
sequently a residential level cleanup, and a developer should have the burden to
convince the appropriate environmental agency why a less thorough cleanup is most
appropriate under the remedy selection criteria.

Similarly, institutional controls must not be seen as panaceas. Some institutional
controls that are necessary when industrial level cleanups are done are less reliable
than others. For example, a deed notice that soil beneath a building is contaminated
and that the building should not be removed is inherently suspect over the long
term, because a building has a far shorter life than that of most hazardous sub-
stances. The building will eventually deteriorate and even collapse, exposing the un-
derlying contamination. EPA and State environmental agencies should consider the
long-term effectiveness of any brownfields cleanup, including the reliability of insti-
tutional controls, along with cost and other relevant factors and choose the remedy
that best meets all the appropriate criteria.

Where government must perform the cleanup and sue for cost recovery, it is im-
portant that litigation over the amount of costs recoverable be streamlined. As you
know, CERCLA presently limits the judicial review of EPA remedies to the adminis-
trative record compiled by the agency. The remedies selected by states should like-
wise be reviewed on the administrative record compiled by the State counterpart of
EPA, rather than through a costly, time-consuming trial.

Another necessary amendment to treat State and Federal environmental agencies
the same would authorize the Federal Superfund to pay State natural resource
trustees’ assessment costs.

CONCLUSION

The State Attorneys General strongly support a fair and effective cleanup pro-
gram. The public expects government at all levels to protect the public health and
the environment from facilities that are releasing hazardous substances, and they
expect the parties responsible for those threats to pay their fair share. Whatever
refinements are made in the current liability and cleanup rules must be true to
these overarching objectives.

RESPONSES OF EUGENE MARTIN-LEFF TO ADDITIONAL QUESTIONS FROM
SENATOR SMITH

Question 1a. In the testimony submitted, NAAG stated that refinements made in
the current liability scheme and cleanup rules of Superfund must be protective of
the public health and environment as well as ensure that parties be responsible for
paying their fair share. The testimony also indicates that stakeholders in New York
agree that the existing defenses available in Superfund are fair. Are these two senti-
ments inconsistent?

Response. NAAG believes the two points are consistent because ‘‘the core provi-
sions of the current CERCLA liability system . . . are essential to assure the effec-
tiveness of the cleanup program’’ (NAAG Resolution on Superfund Reauthorization
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of June 22–26, 1997, previously distributed to the Committee, at 3), but relatively
minor refinements would improve the liability scheme. Among these are ‘‘reasonable
limitations on liability for disposal of municipal solid waste’’ and ‘‘an exemption
from liability for ‘de minimis’ parties that sent truly minuscule quantities of waste
to a site.’’ (Id.) However, we consider the existing defenses available in Superfund,
including the third-party defense, the innocent purchaser defense, and the lender
liability exemption, to be fair. We also would note that a liability scheme that placed
a heavy burden on the government instead of responsible parties would not be fair
to taxpayers.

Question 1b. If the liability scheme were fair and the existing defenses sufficient,
why has the Environmental Protection Agency instituted numerous Administrative
reforms to provide additional protections for small volume contributors, a municipal
solid waste policy, prospective purchaser agreements and orphan share funding?

Response. Administrative reforms that improve the operation of EPA programs,
such as Superfund, should always be welcome. These reforms, in our opinion, do not
suggest a need for substantial legislative action with respect to liability. First, it is
noteworthy that all of the listed administrative reforms were lawfully adopted pur-
suant to the current statute, which suggests that major revision is not necessary
to serve the objectives of those reforms. Second, none of them is inconsistent with
the core liability and defense provisions. For example, the small volume contributor
reform was authorized by the Superfund Amendments and Reauthorization Act of
1986 (specifically, CERCLA § 122(g)). Third, prospective purchasers are, of course,
not potentially responsible parties until they consummate the purchase of a facility;
it was entirely consistent with CERCLA as written to offer inducements to genuine
innocent parties to provide cleanup funds or other public benefits in exchange for
a release from future potential liability under CERCLA. Finally, the EPA orphan
share policy was reasonably designed primarily as an inducement to settle litigation
and encourage potentially responsible parties to perform cleanups. (See U.S.E.P.A.,
Interim Guidance on Orphan Share Compensation for Settlors of Remedial Design/
Remedial Action and Non-Time-Critical Removals dated June 4, 1996)

Question 1c. Do you think that the responsible parties who are subject to joint
and several liability would agree that this is a fair system?

Response. Naturally, many parties subjected to large monetary liability can be ex-
pected to question the fairness of the liability system. However, based upon views
expressed by the Senators attending the hearing on March 21, 2000, it appears that
the opinions of responsible parties vary on this point. In practice, jointly and sever-
ally liable parties are able to substantially reduce their ultimate financial burdens
by obtaining contribution from other liable parties, often by settlement. Also, de
minimis and de micromis parties are generally relieved entirely of its effects.

Finally, Justice Breyer recently observed in Eastern Enterprises v. Apfel, 524 U.S.
498, 536 (1998) (dissenting but writing for a majority of the Court on a non-
CERCLA Takings Clause issue), that CERCLA was a statute that ‘‘imposed liability
. . . to prevent degradation of a natural resource, upon those who have used and
benefited from it.’’ Similarly, it was stated in United States v. Northeastern Pharma-
ceutical & Chemical Co., Inc., 810 F.2d 726, 734 (8th Cir. 1986) (holding that retro-
active application of CERCLA does not violate due process), that ‘‘. . . Congress
acted in a rational manner in imposing liability [under CERCLA] for the cost of
cleaning up such sites upon those parties who created and profited from the sites
and upon the chemical industry as a whole. . . .’’ A choice must be made between
a liability scheme that places the burdens relating to the shares of non-parties on
such liable defendants or on governmental plaintiffs (and ultimately the taxpayers).
The common law, like CERCLA, concluded long ago that the fairer outcome was to
place it on liable parties rather than plaintiffs.

Question 2a. NAAG has outlined the importance of the ability to recover costs
through CERCLA’s liability provisions for the State of New York. NAAG has gone
so far as to state, ‘‘if CERCLA enforcement is undercut by amendment, the entire
picture could radically change, with dire consequences for 66 percent of cleanup
costs in New York that is funded by private parties.’’ Is it NAAG’s position that the
ability to obtain settlements which provide adequate funding for cleanups is more
important than fairness in liability allocation?

Response. We believe that both adequate funding for cleanups and fairness in li-
ability allocation are important and achievable. However, if adequate funding is not
achieved largely through settlement, an increase in taxes would probably be nec-
essary to make up for any shortfall.

Question 2b. Shouldn’t fairness be of paramount concern?
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Response. The courts have consistently recognized that the ‘‘essential purpose’’ of
CERCLA is to make those responsible for problems caused by the disposal of chemi-
cals bear the costs and responsibility for remedying the harmful conditions they cre-
ated. See, e.g., United States v. Occidental Chemical Corp., 200 F.3d 143, 147 (3d
Cir. 1999). However, it is unnecessary, in our opinion, to choose which concern is
‘‘paramount’’ over the other. Also, as discussed above, a system that shifts costs
from responsible parties to taxpayers or leaves communities with sites that have not
been cleaned up would be unfair to taxpayers and those communities.

Question 3a. NAAG has been involved in the Superfund reauthorization process
for years. At a June 22–26, 1997 meeting, a resolution was adopted by the State
Attorneys General that addressed Superfund Reauthorization. That resolution clear-
ly indicates that State cleanup programs are working and yet State resources are
not being used effectively. The resolution supports strengthening ‘‘State voluntary
cleanup and brownfield programs by providing technical and financial assistance to
those programs, and by giving appropriate legal finality to clean up decisions of
qualified State voluntary cleanup programs and brownfield redevelopment pro-
grams.’’ Does NAAG continue to support these provisions?

Response. Yes, as was stated on March 21, 2000, NAAG believes that finality that
is appropriate and not absolute, e.g., subject to limited reopeners, is important to
encourage volunteers to develop brownfields. For example, in New York Governor
George Pataki has submitted a brownfields bill that would authorize the reopening
of brownfields releases for any of six grounds, including, inter alia, the receipt of
information which indicates that the remediation performed is not protective of pub-
lic health or the environment for the anticipated use of the site. Other states obvi-
ously may take different approaches, but in New York it is widely believed that such
reopeners will not prevent developers from stepping forward to enter into
brownfields agreements.

NATIONAL ASSOCIATION OF ATTORNEYS GENERAL

ADOPTED

SUMMER MEETING

JUNE 22–26, 1997 JACKSON HOLE, WYOMING

RESOLUTION

SUPERFUND REAUTHORIZATION

Whereas, the Attorney General of the States have significant responsibilities in
the implementation and enforcement of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (CERCLA) and analogous State laws, in-
cluding advising client agencies on implementation of the cleanup and natural re-
source damage programs, commencing enforcement actions when necessary to com-
pel those responsible for environmental contamination to take cleanup actions and
to reimburse the states for publicly funded cleanup, and advising and defending cli-
ent agencies that are potentially liable under CERCLA;

Whereas, the Superfund programs implemented under CERCLA and analogous
State laws are of critical importance to assure protection of public health and the
environment from uncontrolled releases of hazardous substances at thousands of
sites throughout the country;

Whereas, Congress is currently considering legislation to amend and reauthorize
CERCLA;

Whereas, to avoid unnecessary litigation and transaction costs over the interpre-
tation of new terms and new provisions, amendments to CERCLA should be simple,
straightforward, and concise;

Whereas, the National Association of Attorneys General has adopted resolutions
in March 1987, July 1993, and March 1994 on the amendment of CERCLA;

STATE ROLE

Whereas, many State cleanup programs have proven effective in achieving clean-
up, yet the CERCLA program fails to use State resources effectively;

Whereas, State programs to encourage the cleanup and redevelopment of under-
utilized ‘‘brownfields’’ are making important strides in improving the health, envi-
ronment, and economic prospects of communities by providing streamlined cleanup
and resolution of liability issues for new owners, developers, and lenders;
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FEDERAL FACILITIES

Whereas, Federal agencies should be subject to the same liability and cleanup
standards as private parties, yet Federal agencies often fail to comply with State
and Federal law;

LIABILITY

Whereas, the core liability provisions of CERCLA, and analogous liability laws
which have been enacted by the majority of the states, are an essential part of a
successful cleanup program, by providing incentives for early cleanup settlements,
and promoting pollution prevention, improved management of hazardous wastes,
and voluntary cleanups incident to property transfer and redevelopment;

Whereas, the current CERCLA liability scheme has in some instances produced
expensive litigation, excessive transaction costs, and unfair imposition of liability;

REMEDY SELECTION

Whereas, constructive amendments to CERCLA are appropriate to streamline the
process of selecting remedial actions and to reduce litigation over remedy decisions;

NATURAL RESOURCE DAMAGES

Whereas, constructive amendments to CERCLA are appropriate to make it less
complicated for natural resource trustees to assess damages and to restore injured
natural resources, and to reduce the amount of litigation that may result in imple-
menting the natural resource damage program.

Now, Therefore, be it Resolved, That the National Association of Attorneys Gen-
eral urges Congress to enact CERCLA reauthorization legislation that:
A. State Role

1. Provides for delegation of the CERCLA program to qualified states, and for
EPA authorization of qualified State programs, with maximum flexibility;

2. Reaffirms that CERCLA does not preempt State law;
3. Ensures that states are not assigned a burdensome proportion of the cost of

operation and maintenance of remedial actions and in no event to exceed 10 percent;
4. Clarifies that in any legal action under CERCLA, response actions selected by

a State shall be reviewed on the administrative record and shall be upheld unless
found to be arbitrary and capricious or otherwise not in accordance with law;
B. Federal Facilities

5. Provides for State oversight of response actions at Federal facilities, including
removal actions.

6. Provides a clear and unambiguous waiver of Federal sovereign immunity from
actions under State or Federal law;
C. Liability

7. Provides a liability system that: (a) includes the core provisions of the current
CERCLA liability system that are essential to assure the effectiveness of he cleanup
program; (b) provides incentives for prompt and efficient cleanups, early cleanup
settlements, pollution prevention, and responsible waste management; (c) addresses
the need to encourage more settlements discourage excessive litigation, reduce
transaction costs, and apply cleanup liability more fairly and equitably, especially
where small contributors and municipal waste landfills are involved; and (d) assures
adequate funding for cleanup and avoids unfunded State mandates;

8. Provides reasonable limitations on liability for disposal of municipal solid
waste;

9. Provides an exemption from liability for ‘‘de micromis’’ parties that sent truly
minuscule quantities of waste to a site;

10. Encourages early settlements with de minimis parties that sent minimal
quantities of waste to a site;
D. Remedy Selection

11. Provides for the consideration of future land use in selecting remedial actions,
provided that future land use is not the controlling factor, and provided that reme-
dial actions based on future land use are conditioned on appropriate, enforceable in-
stitutional controls;

12. Retains the requirement that remedial actions attain, at a minimum, applica-
ble State and Federal standards;

13. Retains the prohibition on pre-enforcement review of remedy decisions;



88

14. Provides that cost-effectiveness should be considered, among other factors, in
remedy selection;

15. Allows EPA or the State agency to determine whether to reopen final records
of decision for remedial actions, as under current law;
E. Natural Resource Damages

16. Clarifies that in any legal action, restoration decisions of a natural resource
trustee shall be reviewed on the administrative record and shall be upheld unless
found to be arbitrary and capricious or otherwise not in accordance with law, with-
out precluding record review on other issues;

17. Provides that claims for damages for injuries to natural resources must be
brought within 3 years of that completion of a damage assessment;

18. Allows Superfundmonies to be used for assessments of damages resulting from
injures to natural resources and for efforts to restore injured natural resources,

19. Retains the ability of trustees to recover damages based on any reliable as-
sessment methodology;

20. Does not revise the cap on liability for natural resource damages so as to re-
duce potential damage recoveries;

21. Clarifies that trustees are entitled to recover legal, enforcement, and oversight
costs;
F. Brownfields

22. Strengthens State voluntary cleanup and brownfields redevelopment programs
by providing technical and financial assistance to those programs, and by giving ap-
propriate legal finality to cleanup decisions of qualified State voluntary cleanup pro-
grams and brownfield redevelopment programs;
G. Miscellaneous

23. Allows EPA to continue to list new sites on the National Priorities List based
upon threats to health and the environment, with the concurrence of the State in
which the site is located.

Be it Further Resolved, That the CERCLA Work Group, in consultation with and
with approval of the Environmental Legislative Subcommittee of the Environment
Committee, and in consultation with NAAG’S officers is authorized to develop spe-
cific positions related to the reauthorization of CERCLA consistent with this resolu-
tion; and the Environmental Legislative Subcommittee, or their designees, with the
assistance of the NAAG staff and the CERCLA Work Group, are further authorized
to represent NAAG’s position before Congress and to Federal agencies involved in
reauthorization decisions consistent with this resolution and to provide responses to
requests from Federal agencies and congressional members and staff for informa-
tion, technical assistance, and comments deriving from the experience of the State
attorneys general with environmental cleanup programs in their states.

Be it Further Resolved, That NAAG directs its Executive Director and General
Counsel to send this resolution to the appropriate Congressional Committees and
Subcommittees and to the appropriate Federal agencies.

NATIONAL ASSOCIATION OF ATTORNEYS,
Washington, DC, July 26, 1999.

Hon. JOHN WARNER, Chairman,
Senate Armed Services Committee,
U.S. Senate,
Washington, DC.

Hon. CARL LEVIN, Ranking Member,
Senate Armed Services Committee,
U.S. Senate,
Washington, DC.

RE: Response to Department of Defense and Department of Energy Report on Clari-
fication of CERCLA Waiver of Sovereign Immunity
DEAR CHAIRMAN WARNER AND SENATOR LEVIN: Enclosed, please find a copy of the
response of the National Association of Attorneys General (HAAG) to the February
1999 report of the Departments of Defense (DOD) and Energy (DOE) regarding the
potential impacts of a proposed amendment to the waiver of Federal sovereign im-
munity under the Comprehensive Environmental Response, Compensation and Li-
ability Act (CERCLA).
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As you know, the States have long supported a waiver of Federal sovereign immu-
nity under CERCLA, and were instrumental in achieving a waiver of Federal sov-
ereign immunity under the Resource Conservation and Recovery Act in 1992, and
more recently under the Safe Drinking Water Act Amendments of 1996. During the
previous Congress, your committee, in response to a bi-partisan amendment to S.
8, the ‘‘Superfund Cleanup Acceleration Act,’’ waiving Federal sovereign immunity
under CERCLA, directed DOD and DOE to submit a report addressing ‘‘(1) any ad-
ditional costs that might be incurred . . . as a result of the proposed amendment;
and (2) any impact that the amendment may have on the cleanup of Department
of Defense and . . . Energy sites.’’

In February 1999, DOD and DOE submitted their Report to your Committee. The
Report predicts negative impacts from passage of the amendment and further finds
that the current waiver in CERCLA is working and therefore does not need to be
clarified. As the attached response indicates, we disagree with these conclusions,
which we believe are not based on a sound understanding of the current law and
practice of Federal agencies, the well-established record of sensible regulation by
states, or reasonable, supportable predictions of potential impacts.

We thank you for considering our views on this subject, and look forward to work-
ing with Congress in the future on this matter of critical importance to the States.

Sincerely,
Ken Salazar, Attorney General of Colorado; Bruce M. Botelho, Attorney

General of Alaska; Richard Blumenthal, Attorney General of Con-
necticut; M. Jane Brady, Attorney General of Delaware; Robert
Rigsby, District of Columbia Corporation Counsel; Thurbert Baker,
Attorney General of Georgia; John F. Tarantino, Attorney General of
Guam; Alan G. Lance, Attorney General of Idaho; Jim Ryan, Attor-
ney General of Illinois; Andrew Ketterer, Attorney General of Maine;
J. Joseph Curran, Jr., Attorney General of Maryland; Tom Reilly, At-
torney General of Massachusetts; Jennifer Granholm, Attorney Gen-
eral of Michigan; Mike Moore, Attorney General of Mississippi; Jere-
miah W. Nixon, Attorney General of Missouri; Joseph P. Mazurek,
Attorney General of Montana; Don Stenberg, Attorney General of Ne-
braska; Frankie Sue Del Papa, Attorney General of Nevada; Philip
T. McLaughlin, Attorney General of New Hampshire; John F. Farm-
er, Jr., Attorney General of New Jersey; Eliot Spitzer, Attorney Gen-
eral of New York; Michael F. Easley, Attorney General of North
Carolina; Maya B. Kara, Attorney General of Northern Mariana Is-
lands; Betty D. Montgomery, Attorney General of Ohio; Drew
Edmondson, Attorney General of Oklahoma; Hardy Myers, Attorney
General of Oregon; Sheldon Whitehouse, Attorney General of Rhode
Island; Mark Barnett, Attorney General of South Dakota; Paul Sum-
mers, Attorney General of Tennessee; John Cornyn, Attorney General
of Texas; Jan Graham, Attorney General of Utah; William H. Sorrell,
Attorney General of Vermont; Christine O. Gregoire, Attorney Gen-
eral of Washington; Gay Woohhouse, Attorney General of Wyoming;
Earl I. Arzai, Attorney General of Hawaii; Bill Lockyer, Attorney
General of California; Patricia A. Madrid, Attorney General of New
Mexico; Heidi Heitkamp, Attorney General of North Dakota; Robert
A. Butterworth, Attorney General of Florida; Janet Napolitano, At-
torney General of Arizona; James E. Doyle, Attorney General of Wis-
consin.

STATEMENT OF SHERRI W. GOODMAN, DEPUTY UNDER SECRETARY OF DEFENSE
(ENVIRONMENTAL SECURITY)

INTRODUCTION

The Department of Defense requests that this statement be entered into the
record for the March 21, 2000 Superfund Hearing before the Subcommittee on
Superfund, Waste Control and Risk Assessment of the Committee on Environment
and Public Works. The Department of Defense would like to describe its progress
under the Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA) in cleaning up contamination at its installations and other properties. In
the last 10 years we have worked with Congress and our stakeholders, including
the Environmental Protection Agency, Department of Justice, states and citizens, to
clean up sites using a process which establishes and involves the public in the deci-
sionmaking process. The Department of Defense supports the Administration’s posi-
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tion that comprehensive legislative proposals could seriously undermine the current
progress of the program and could delay cleanups by creating uncertainty and litiga-
tion.

DOD PROGRESS

DoD is making steady progress cleaning up its sites under the environmental res-
toration program. We have invested nearly $20.5 billion since 1984 in 27,945 sites
at 1,733 active and Base Realignment and Closure (BRAC) installations and For-
merly Used Defense Sites (FUDS). One hundred and fifty of those installations are
on the Environmental Protection Agencies National Priorities List. At the end of
Fiscal Year 1999, 95 per cent of the Department of Defense’s 27,945 sites are ac-
tively being addressed as indicated below:

PROGRESS UNDERWAY

• Investigations: 22 percent
• Cleanup: 8 percent
• Response complete: 62 percent
• Post-Response Complete Monitoring: 3 percent
Each year, the Department of Defense measures the number of sites in the inves-

tigation, cleanup, and response complete categories. By looking at the number of
sites in these categories, the Department of Defense can determine its progress to-
ward cleaning up sites. The installations categorize all sites undergoing investiga-
tion and cleanup as ‘‘sites in progress.’’ Within the ‘‘sites in progress category,’’ an
important milestone is reaching the ‘‘remedy in place’’ (RIP). At sites categorized as
RIP, construction of the remedy is complete and we are ready to begin operation.
When all intended studies and cleanup activities at a site are complete and the site
meets its remedial objective, the site is in ‘‘Response Complete.’’ When the regulator
at either State or Federal level agrees that all action is complete, the site is placed
in the site closeout category.

The pipeline diagram below illustrates the Department’s progress at the end of
1999.

Of the 17,307 sites in the response complete category, 11,739 of these sites were
placed in this category after the investigation phase. This is significant because it
demonstrates the importance of a thorough investigation and removal action, if re-
quired. A total of 2,948 sites reached response complete by finishing the remedial
design/remedial action phases.

One of the Department’s goals is to have remedies in place or response complete
for all sites on our active installations by 2014. With Congress’s continued support
and stable funding, we believe we can reach this goal.

In 1999 the number of sites in response complete totaled 17,307, this is of key
significance because it represents an almost 100 per cent increase in response com-
plete from the 8,637 sites reported in 1992. This indicates that Department of De-
fense is effectively addressing sites through the restoration program. Overall, 62
percent of the sites in the environmental restoration program have reached Re-
sponse Complete, a 4 percent increase since Fiscal Year 1998, indicating Depart-
ment of Defense’s continued progress toward site cleanup goals. In each of the last
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2 years, the Department of Defense moved approximately 1,000 sites into the re-
sponse complete category.

As mentioned earlier, the Department of Defense’s ultimate objective is to finish
all restoration activities and closeout all sites at all of our installations. For this rea-
son, the Department of Defense also measures its progress in reaching remedy in
place and response complete at the installation level. It is not enough to close out
sites; we want to say that entire installations are clean. Installations receive the
remedy in place designation when all sites at the installation reach the remedy in
place milestone. Similarly, when all sites at an installation achieve response com-
plete status, the entire installation reaches response complete. At the end of fiscal
year 1999, the Department of Defense had remedies in place or response complete
at almost 60 percent of active installations and formerly used defense sites prop-
erties and over 40 percent of base realignment and closure installations.

FUNDING DOD’s RESTORATION WORK

In the 1984, Congress established a separate account to fund the Department of
Defense’s restoration work. The process of obtaining this funding spans several
years and requires careful long-range planning. The Department must plan its
budget needs well in advance to ensure that sufficient funding for site restoration
is available in a given fiscal year. Many factors influence cleanup funding, including
changing priorities in the cleanup process, identification of new sites, policy initia-
tives, and in some cases, changes in national security policy and priorities. The De-
partment of Defense forecasts specific restoration activities several years in advance
to prepare each budget the President submits to Congress.

The Military Services and Agencies are responsible for allocating funds to subordi-
nate units for program execution. The Office of the Secretary of Defense oversees
the program, including expenditures of funds by the Military Services and Agencies.
The Department of Defense relies on stable funding from Congress to plan effec-
tively its restoration activities, and then to carry out its plans.

Currently the Department is spending about $2 billion a year on the active and
base realignment and closure installations in the environmental restoration pro-
gram. Approximately 63 per cent of environmental restoration funding is spent on
cleanup, 24 per cent on investigation and 12 per cent on program management sup-
port.

DEPARTMENT OF DEFENSE AUTHORITIES

The Department’s environmental cleanup mission focuses on cleaning up contami-
nation at operational installations, closed installations, and formerly used defense
sites. The Department of Defense’s formal environmental cleanup efforts began in
1975, under the Army’s Installation Restoration Program. Over time, environmental
laws and regulations required more systematic and far-ranging environmental
cleanup efforts. In 1980, Congress passed the Comprehensive Environmental Re-
sponse, Compensation and Liability Act, the primary driver for our cleanup pro-
gram.

The Comprehensive Environmental Response, Compensation and Liability Act,
commonly referred to as Superfund, authorized Federal agencies to respond to the
release or substantial threat of release, into the environment of hazardous sub-
stances, or to pollutants or contaminants which may present an imminent and sub-
stantial danger to public health or welfare. The Comprehensive Environmental Re-
sponse, Compensation and Liability Act authorized the creation of a trust fund for
the Environmental Protection Agency’s use in cleaning up emergency and long-term
waste problems. However, the trust fund is not generally available for remedial ac-
tions at federally owned facilities.

In 1986, the Superfund Amendments and Reauthorization Act (SARA), Public
Law 99–499) reauthorized the trust fund and significantly amended the authorities
and requirements of the Comprehensive Environmental Response, Compensation
and Liability Act. The Superfund Amendments and Reauthorization Act created the
Comprehensive Environmental Response, Compensation and Liability Act Section
120, which is of particular interest, because it specifically addressed the require-
ments for response actions at Federal facilities. Superfund Amendments and Reau-
thorization Act Section 211 established the Defense Environmental Restoration Pro-
gram (DERP) and its funding mechanism—the Defense Environmental Restoration
Account (DERA), which has subsequently been expanded to create separate environ-
mental restoration (ER) accounts for each of the Military Departments, formerly
used defense sites and the Office of the Secretary of Defense.

In addition to the specific authorities and responsibilities provided to the Depart-
ment of Defense by Superfund Amendments and Reauthorization Act, two Executive
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Orders (E.O.) provide Federal agencies with the responsibility of cleaning up their
facilities. Executive Order 12088 (13 October 1978) requires Federal agencies to en-
sure compliance with applicable pollution control standards. Executive Order 12580
(23 January 1987) delegated the President’s authority under the Comprehensive En-
vironmental Response, Compensation and Liability Act and the Superfund Amend-
ments and Reauthorization Act to various Federal agencies, including the Depart-
ment of Defense, for releases from facilities or vessels under the jurisdiction, cus-
tody, or control of the agency.

The Defense Environmental Restoration Program requires the Secretary of De-
fense to ‘‘carry out a program of environmental restoration at facilities under the
jurisdiction of the Secretary.’’ The Department of Defense’s Defense Environmental
Restoration Program activities are subject to and must be consistent with section
120 of the Comprehensive Environmental Response Compensation and Liability Act.
Moreover, the Defense Environmental Restoration Program requires that ALL re-
sponse actions be in accordance with the Comprehensive Environmental Response,
Compensation and Liability Act. In other words, Department of Defense sites are
subject to Comprehensive Environmental Response, Compensation and Liability Act
authorities whether or not they are included on the National Priorities list (NPL).
(The Environmental Protection Agency scores hazardous waste sites by their poten-
tial to affect human health, welfare, and the environment. Information from inves-
tigations is used to score sites. Sites with the scores over 28.5 or greater may be
proposed for the National Priorities List.)

The Comprehensive Environmental Response, Compensation and Liability Act
Section 120(a)(4) provides that State laws concerning removal, remedial action, and
enforcement also apply to removal and remedial actions at Federal facilities not in-
cluded on the National Priorities List. State laws that are not inconsistent with the
Comprehensive Environmental Response, Compensation and Liability Act are ap-
plied to Federal facilities not on the NPL.

A key difference between the Defense Environmental Restoration Program and
the application of the Comprehensive Environmental Response, Compensation and
Liability Act to private parties is that the Defense Environmental Restoration Pro-
gram requires the Department of Defense to identify EVERY contaminated site and
clean it up under the procedures of the Comprehensive Environmental Response,
Compensation and Liability Act and the National Contingency Plan (NCP) 40 CFR
300. Private sites not on the National Priorities List are not automatically required
to clean up to the National Contingency Plan standards. The National Contingency
Plan is the basic regulation that implements the statutory requirements of the Com-
prehensive Environmental Response, Compensation and Liability Act and Section
311 of the Clean Water Act. This regulation has the full force of law and Depart-
ment of Defense complies with its requirements.

The Comprehensive Environmental Response, Compensation and Liability Act es-
tablishes a comprehensive process for implementing cleanup and ensuring that sub-
stantive standards under other laws are met. The method used to integrate State
requirements into the Comprehensive Environmental Response, Compensation and
Liability Act/National Contingency Plan process is through the determination of Ap-
plicable and Relevant or Appropriate Requirements (ARARs).

The Department of Defense believes that the preferred method of dealing with the
delicate balance of authority with the states is to negotiate approaches for investiga-
tion and cleanup. We believe that negotiated agreements and remedies provide the
best approach for achieving the underlying purpose of protection of human health
and the environment.

States and the Department of Defense can enter into agreements for the clean up
of non-National Priorities List sites. We seek input from states through our Restora-
tion Advisory Boards (RABs), Management Action Plans, Defense State Memoran-
dum of Agreement (DSMOA), and through negotiation of State multi-site cleanup
agreements that allow us to integrate the Comprehensive Environmental Response,
Compensation and Liability Act obligations with State procedural requirements. The
use of all of these mechanisms can significantly improve and streamline cleanup
when State and local regulators are meaningfully involved during all phases of the
environmental restoration program. To ensure a smooth and efficient process, De-
partment of Defense personnel and regulators should agree in advance on the clean-
up regulatory vehicle, cleanup activities, review times and schedules. Installations
and regulators must listen to each other, respond to one another’s needs, and under-
stand that there may be limitations on what the other group can achieve. The
Wright-Patterson Air Force Base case study below illustrates the value of reaching
consensus.

Wright-Patterson Air Force Base, Dayton, Ohio (Consensus Documents).—Wright-
Patterson Air Force Base uses consensus documents to expedite the cleanup process
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and eliminate many of obstacles that impede cleanup. (Consensus documents rep-
resent the collective opinion of the installation and regulators.) Even more impor-
tant than the documents themselves is the decisionmaking process that participants
go through to reach agreement on the cleanup activities. This process is not formal,
but exemplifies the installation’s successful partnering and atmosphere of team-
work. Installation personnel and regulators are up-front about their expectations
and requirements for each cleanup activity because the consensus agreements create
an accountability mechanism for the cleanup team.

Once a consensus document is created, it serves as a strategy or road map for
the cleanup process. For example, Wright-Patterson’s risk assessment assumption
documents explain the approved process for risk assessments at the installation.
The installation also revisits each consensus document if the cleanup process strays
from the agreed path.

Along with their other benefits, consensus documents serve as useful transitioning
tools for new employees. In this capacity, they are often used to familiarize new em-
ployees or cleanup team members with past issues and the decisions made on them.
Consensus documents have saved time and money at Wright Patterson.

ROLES AND RESPONSIBILITIES

As discussed earlier, the most important change made to the Comprehensive En-
vironmental Response, Compensation and Liability Act by the Superfund Amend-
ments and Reauthorization Act was the centralization of responsibility for Defense
Environmental Restoration Program within the Office of the Secretary of Defense.
Following passage of Superfund Amendments and Reauthorization Act/Defense En-
vironmental Restoration Program the President issued Executive Order 12580,
which delegated his authority under the Comprehensive Environmental Response,
Compensation and Liability Act and Superfund Amendments and Reauthorization
Act/Defense Environmental Restoration Program to various Federal agencies includ-
ing the Department of Defense. The broad Department of Defense responsibilities
mandated by the Superfund Amendments and Reauthorization Act/Defense Environ-
mental Restoration Program and delegated by Executive Order 12580 are as follows:

• Carry out all response actions with respect to releases of hazardous substances
on properties owned, leased to or otherwise possessed by the United States and
under the jurisdiction of the Secretary.

• Close interaction with the Environmental Protection Agency, state, and local
regulatory agencies in implementing the National Contingency Plan.

• Special notification to the Department of Health and Human Services and the
Environmental Protection Agency of hazardous wastes that are specific to the De-
partment of Defense installations.

• Integration of public review and comment in numerous activities associated
with implementing the National Contingency Plan.

• Annual reports to Congress explaining Defense Environmental Restoration Pro-
gram activities under Superfund Amendments and Reauthorization Act Section 211.

The Secretary of Defense delegated his responsibilities and authorities to execute
the Defense Environmental Restoration Program and Base Realignment and Clo-
sure) environmental restoration programs to the Secretaries of the Military Depart-
ments and Directors of the Defense Agencies with land management responsibil-
ities. The Base Realignment and Closure account funds environmental restoration
activities at installations designated for closure or realignment by the Base Realign-
ment and Closure process. The Army, as executive agent for the Department of De-
fense, implements the Defense Environmental Restoration Program at formerly
used defense sites (FUDS) through the US Army Corps of Engineers (USACE). The
Office of the Secretary of Defense formulates policy and provides oversight for the
environmental restoration program at operational and Base Realignment And Clo-
sure installations and formerly used defense sites. The Army, Navy including the
Marine Corps, Air Force, Defense Logistics Agency (DLA) and Defense Threat Re-
duction Agency (DTRA) execute the programs, consistent with guidance, at their in-
stallations.

As required by Department of Defense management guidance, all installations
have a Management Action Plan (MAP) or equivalent, a key document for managing
an installation’s environmental restoration program. The Management Action Plan
outlines a vision of the total multi-year, integrates and coordinates an approach to
achieving an installation’s environmental restoration goals, and provides for clean-
ing up the installation. The installation should use the Management Action Plan to
identify and monitor requirements, schedules, and project funding requirements. It
is the basis for input into program planning, budget development, execution deci-
sions, and most importantly for discussion with regulatory agencies. The Manage-
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ment Action Plan is intended to be a living document, and installations and stake-
holders keep it current and available for public review. The story of Fort Campbell
demonstrates the value of Management Action Plans.

Fort Campbell, Fort Campbell, Kentucky (Installation Action Plan Workshops).—
The Department of Defense policy calls for each installation or property to update
its management action plan each fiscal year. The Management Action Plan or its
equivalent is a key document in the management of an installation’s environmental
restoration program. It should outline the entire multiyear, integrated, coordinated
approach that the installation or property will use to achieve its environmental res-
toration goals. The installation or property should use the Management Action Plan
to identify and monitor requirements, schedules, and project funding requirements.
The Management Action Plan is also the basis for program planning, budget devel-
opment and project execution decisions, and for discussion with all stakeholders on
the installation’s or property’s planned restoration activities.

At Fort Campbell, an annual workshop is held to update its installation action
plan (as the management action plan is called in the Army). Workshop attendance
has evolved to include many of the stakeholders involved in the installation’s clean-
up program: installation personnel, EPA Region 4, State of Tennessee, Common-
wealth of Kentucky, Army Environmental Center, FORSCOM, Contracting Office
representatives, Restoration Advisory Board members, and contractors.

At each workshop, participants review the Installation Action Plan site by site.
They examine the status of each site (i.e., what phase of cleanup it is in) and update
the Installation Action Plan as needed. Participants also review the proposed clean-
up activities for each site for the upcoming fiscal year. They then scrutinize the pro-
posed activities in relation to funding for the fiscal year and prioritize the proposed
activities if not all can be completed as planned. The Installation Action Plan under-
goes revision to reflect any changes in the cleanup schedule.

Because the workshop participants review the IAP site by site against the current
fiscal year budget, each stakeholder is aware of the cleanup plan.

DESCRIPTION OF A DOD INSTALLATION

Military installations can be very large, consisting of thousands of acres and many
types of environments, ranging from undeveloped expanses of forests to populated
areas which resemble small cities with both industrial and residential areas. Along
with the various environments, installations often contain many types of environ-
mental restorationsites each requiring evaluation and potentially remediation. A
typical Department of Defense installation may contain many discrete sites with
varying types and amounts of contamination. Sites pose differing risks to human
health and the environment and are treated differently depending on the contami-
nation and threat to human health and the environment. An installation may have
anywhere from zero to hundreds of sites. Department of Defense installations typi-
cally include hundreds to thousands of undeveloped and undisturbed acres.

Typically, the contamination found on the installation is related to the type of op-
eration and past disposal practices. For example, in areas where industrial metal
working occurred, the contamination expected would be metals and solvents both
where the metal working took place and where the wastes were disposed.

Most of the contaminants at Department of Defense sites are similar to contami-
nants found at commercial industrial properties, airfields, and cities—

• Gasoline, diesel, and jet fuel
• Heavy metals, such as lead and mercury
• Cleaners, degreasers, dyes, paints, and strippers
• Motor oil and hazardous household products
The Site Types-Counts table shows how many sites the Department of Defense

has in each site type. Attached are definitions for each of the site types.
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BASE REALIGNMENT AND CLOSURE

The Base Realignment and Closure (BRAC) environmental restoration process is
applicable at closing and realigning installations affected by Public Law 102–844,
Section 330, as amended by Public Law 103–160, section 1002. Environmental ac-
tivities at Base Realignment And Closure installations are analogous to those at ac-
tive installations. The Department of Defense’s Base Realignment And Closure envi-
ronmental restoration goal is to quickly and effectively clean up closing installations
so that the property is available for transfer. Before the Department can transfer
property, it must meet the requirements of the Comprehensive Environmental Re-
sponse, Compensation and Liability Act and the National Environmental Policy Act
(NEPA). The Department of Defense is striving to meet its goal to have property
suitable for transfer under the Comprehensive Environmental Response, Compensa-
tion and Liability Act by the end of by fiscal year 2005.

In 1996, through an amendment to the Comprehensive Environmental Response,
Compensation and Liability Act, Congress created a valuable tool for empowering
communities dealing with cleanup issues. The amendment, known as Early Transfer
Authority, allows full ownership of property before the completion of all cleanup ac-
tivities. Early transfer authority gives communities the opportunity to play a more
active role in realignment and closure decisions by allowing them to gain ownership
and consequently control of the property at an earlier stage of the transfer process.
The Department of Defense has completed five early transfers to date. An example
of an early transfer is the Fleet Industrial Supply Center (FISC) Oakland as de-
scribed below.

Navy (Community Partnership Accelerates Redevelopment At Fleet Industrial Sup-
ply Center Oakland, California).—In 1999, the Navy transferred its Fleet Industrial
Supply Center (FISC) Oakland to the Port of Oakland 3 years ahead of schedule.
The basis for this transfer is a landmark agreement between the Navy and the Port,
which allows the Port to lease portions of Fleet Industrial Supply Center Oakland
for immediate reuse while the Navy continues its restoration activities. The rapid
transfer was largely a result of strong cooperation among local, state, and military
stakeholders.

The early transfer of the Fleet Industrial Supply Center Oakland is a major
achievement for the Base Realignment And Closure program. Early transfer of these
530 acres has allowed the Port to meet its Vision 2000 Redevelopment Plan objec-
tives, and will secure the Port of Oakland’s position as the nation’s fifth busiest
port. In addition, by tailoring its cleanup efforts to a known property reuse, the
Navy saved more than $27.5 million in remedial design, construction, and monitor-
ing costs.

Not only do the Navy and the Port benefit from this early transfer, the city of
Oakland will see an economic benefit as well. The Port redevelopment is expected
to create more than 10,000 new jobs and increase revenue for the entire region.

NEW PROGRAM STRATEGY FOR 1990’s

Through the years, the environmental restoration program has undergone consid-
erable evolution. The Department of Defense has rigorously examined its processes
and policies to streamline the cleanup process and maximize effectiveness. Several
key policy initiatives from the 1990’s stand out: applying new program goals, and
applying the relative risk site evaluation methodology, building formal relationships
with regulators through partnering, and increasing community participation
through the Restoration Advisory Boards.

Relative Risk and DERP Goals
As the Defense Department’s Environmental Restoration Program progressed in

the early 1990’s, the Department recognized two major problems associated with the
pace of the cleanup. First, we had too many high priority sites that we tried to ad-
dress at the same time. Second, we were not cleaning up the worst sites first.

In 1994, the Department of Defense implemented a framework for evaluating
sites based on their potential risk to human health and the environment. Through
this framework, the Department of Defense uses evaluation of contaminants
present, environmental migration pathways, and receptors to categorize sites as
high, medium and low risk and sequences them for cleanup. Components must use
the framework to evaluate the relative risk posed by each site for future installation
restoration funding requirements at operating installation, closing/aligning bases
and formerly used defense sites. Installations offer opportunities for regulators and
other stakeholders to participate in the process.
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Partnering
Throughout the life of the Defense environmental restoration program, we have

found partnering to be one of the most effective tools in streamlining and completing
cleanup projects. Partnering enhances relationships, increases communication, and
maximizes the effectiveness of each participant’s resources by pooling assets and
eliminating redundancy. Installations develop and improve successful relationships
through partnering. Cleanups are most successful when installations and stakehold-
ers work together throughout the environmental restoration process. Working to-
gether establishes mutual trust, enables better coordination, and encourages agree-
ment on actions that need taken. Trust and coordination lead to effective integration
of stakeholder needs and priorities into the cleanup.

The Department of Defense teams up with a variety of groups, including organiza-
tions, communities, industry, other Federal agencies, and State and local govern-
ments. In addition to partnering with Federal and State regulators, the Department
of Defense is forging alliances with Native Americans and Alaska Native tribes to
restore tribal lands affected by past Department of Defense activities.

Through the Defense State Memorandum of Agreement (DSMOAs) program, the
Department of Defense reimburses states and territories for reviewing its investiga-
tion and cleanup activities at all Department of Defense installations and prop-
erties. Authorized by the 1986 Superfund Amendments and Reauthorization Act,
the Defense State Memorandum Of Agreement program supports all active and clos-
ing installations, and also covers formerly used defense sites. At present, 46 of the
56 possible United States, states, territories and the District of Columbia have en-
tered into cooperative agreements for funding with the Department of Defense, and
51 have signed Defense State Memoranda Of Agreement.

These partnering agreements have helped states and the Department of Defense
coordinate and streamline the environmental restoration efforts. The Department of
Defense provided states with $24.8 million in fiscal year 1999 for their support
under the Defense State Memorandum Of Agreement program.
Restoration Advisory Boards And Community Participation

The Department of Defense’s public involvement program is based on the under-
standing that the decisions and actions that military installations undertake to
cleanup and reuse property inevitably affect the surrounding communities. To that
end, the Department of Defense established Technical Review Committees (TRCs)
in the mid–1980’s, which served the purpose of providing forums for technical docu-
ment review and input into the environmental cleanup process. The February 1993,
Interim Report of the Federal Facilities Environmental Restoration Dialogue Com-
mittee (FFERDC) included recommendations for improving public participation in
the environmental restoration process. The Department of Defense expanded the
Technical Review Committee concept by forming Restoration Advisory Boards
(RABs) based on the concepts recommended in the Interim Report. More than half
of the Technical Review Committees converted to Restoration Advisory Boards to in-
crease community involvement opportunities.

A Restoration Advisory Board is a group co-chaired by a Department of Defense
representative and a community member that serves as a forum for exchange of in-
formation between government officials and members of the local community on in-
stallation cleanup issues. Restoration Advisory Boards meet regularly to discuss en-
vironmental cleanup issues at Department of Defense installations. They may also
review and comment on cleanup plans and reports. Primarily, Restoration Advisory
Boards are responsible for keeping the community informed on installation activities
and for relaying the community’s views and concerns to the Department of Defense.

The Restoration Advisory Board program entered its fifth full year of operation
in fiscal year 1999. In 1999 there were a total of 284 Department of Defense Res-
toration Advisory Boards.

The intent of Restoration Advisory Boards is to bring together people who rep-
resent the community as a whole and also those who have diverse interests, con-
cerns, and values. A balanced, but diverse membership is especially important be-
cause every community has different needs and one group can not speak for the in-
terests of everyone. Since the inception of the program, installations have worked
to ensure that the Restoration Advisory Boards reflect the diversity in the commu-
nities they represent. Those efforts have worked in fiscal year 1999 Restoration Ad-
visory Board membership was more diverse than ever with increased participation
of low income and minority groups.

Installations report that Restoration Advisory Boards helped to improve the clean-
up process. In fact, at more than half of the reporting installations, Restoration Ad-
visory Boards provided significant advice that positively affected the scope or sched-
ule of environmental study or cleanup. In some cases, Restoration Advisory Board



100

members have technical knowledge that helped their installation develop cost-sav-
ing remedies. Restoration Advisory Boards became more proficient in their advisory
roles and in presenting technical cleanup information to the community while bring-
ing community concerns to the installations.

CONCLUSION

The Department of Defense continues to make steady progress under the current
process established by Congress for our cleanups. The Department is proud of its
Environmental Restoration Program and its accomplishments especially the fact
that 62 percent of restorationsites have reached the RIP/RC goal demonstrating that
the Department is well on the path to completing cleanups. With continued Con-
gressional support and stable funding, we believe we will continue to make progress
on our environmental restoration cleanups.

The framework in place provides an effective mechanism for managing a national
program. The Comprehensive Environmental Response, Compensation and Liability
Act and the National Contingency Plan provide flexibility while requiring the in-
volvement of State regulators. The resulting delicate balance between states and the
Department encourages both parties to work together to accomplish goals. Our rel-
ative risk sequencing provides us with a tool to prioritize sites and sequence clean-
up. We are also continuing our efforts to increase opportunities for stakeholders to
participate in the process.

The Department of Defense intends to continue the following actions, which con-
tribute to a successful environmental restoration program:

• Encourage installation personnel and regulators work from the same plan and
agree on how work will be done.

• Maintain open channels of communication.
• Involve regulators early and continuously throughout the process.
• Involve stakeholders throughout the process and proactively with them.
• Lead the partnering process and the cleanup team at installations.

Defense Environmental Restoration Program.—Site Type Definitions

Site Category Site Type Site Description1 Primary Contaminants

Base Operations/Engi-
neered Structures.

Building Demolition/De-
bris Removal.

Building Demolition/Debris Removal
sites consist of buildings and/or
debris that are unsafe and/or must
be removed.

• Asbestos
• Construction debris
• Lead paint

Contaminated Building ... Contaminated Building sites result
from releases within, or on the out-
side of, a structure of a substance
that has been contained within the
building.

• POLs
• Plating waste
• Metals
• POL sludge
• Solvents
• Asbestos
• PCBs
• Propellants
• Pesticides
• Acids
• Solvents
• Acids

Dip Tank .......................... Dip Tanks typically are metal or con-
crete units located in coating
shops. They range in size from 50
to more than 500 gallons. The
tanks are used to clean parts be-
fore treatment or to coat parts with
various materials, including metals
and plastics.

• POLs
• Chlorinated solvents
• Metals
• Acids

Incinerator ....................... Incinerators typically consist of a fur-
nace and stack unit used for a va-
riety of disposal activities, includ-
ing the incineration of medical
waste or of an installation’s
dunnage. These units vary in size
and may be either freestanding or
part of other operations, such as
hospitals.

• Ash
• Metals
• Ordnance compounds
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Defense Environmental Restoration Program.—Site Type Definitions—Continued

Site Category Site Type Site Description1 Primary Contaminants

Maintenance Yard ........... Maintenance Yards consist of paved
or unpaved areas where vehicles
and other maintenance equipment
are stored and often serviced. Typi-
cally, maintenance supplies are
stored at these units.

• POLs
• Solvents
• Metals

Oil/Water Separator ......... Oil/Water Separators typically are
small units that skim oil from
stormwater runoff. The Oil Water
Separator site consists of the unit
and any associated piping.

• POLs
• PCBs
• Solvents
• Industrial wastewater

Storage Area ................... Storage Area sites are areas where
spills and leaks from stored con-
tainers or equipment have occurred.

• POLs
• Metals
• Solvents
• Acids
• POL sludge
• PCBs

Washrack ......................... Washrack sites typically consist of a
building designed for washing ve-
hicles, such as tanks, aircraft, and
other military vehicles. This unit
also may consist of a paved area
where washing of vehicles occurs.

• POLs

Storage Tanks .................. Aboveground Storage
Tanks.

Aboveground Storage Tank sites result
from release of substances to sur-
rounding areas from aboveground
tanks, containers, and associated
piping.

• POLs (for example,
heating oil, jet fuel,
gasoline, and POL
sludge)

POL Lines ........................ Petroleum, oil, lubricant distribution
lines are used to transport POL
products from storage to dispens-
ing facilities.

• POLs (for example,
heating oil, gasoline,
jet fuel, diesel fuel,
and other fuels)

• POL sludge
Underground Storage

Tanks.
Underground Storage Tank sites result

from the release of substances
from underground storage tanks
and any associated piping.

• POLs
• Metals
• POL sludge
• Solvents

Underground Storage
Tank Farm.

Underground Storage Tank Farm sites
result from the release of sub-
stances from the multiple, gen-
erally large, underground storage
tanks and associated piping that
make up a tank farm complex.

• POLs
• POL sludge
• Solvents
• Metals

Industrial Operations ....... Optical Shop .................... Optical Shops typically consist of lab-
oratory units located within a
building. Activities include grinding
lenses used in eye glasses or other
optical instruments.

• Solvents

Pesticide Shop ................ Pesticide Shops typically are used to
store and prepare large volumes of
pesticides and solvents for mainte-
nance activities. The units may be
located in a freestanding building
or may be attached to another
building. Areas near the unit may
have been used for the disposal of
off-specification pesticides.

• Pesticides
• Metals
• POLs

Plating Shop .................... Plating Shops typically consist of a
building, or a room within a build-
ing, used for coating metal parts.
The unit contains several tanks of
solvents that are used in the plat-
ing process.

• Metals
• Solvents
• Acids
• Industrial wastewater
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Defense Environmental Restoration Program.—Site Type Definitions—Continued

Site Category Site Type Site Description1 Primary Contaminants

Sewage Treatment Plant Sewage Treatment Plants typically
consist of a complex of tanks, pip-
ing, and sludge management areas
used to treat sanitary sewage gen-
erated at an installation. The unit
may use chemical or biological
treatment methods. Lagoons asso-
ciated with the biological treatment
of sewage may be considered to be
separate units.

• Metals
• Industrial wastewater
• Solvents
• POLs

Waste Lines ..................... Waste Lines are underground piping
used to carry industrial wastes
from shop facilities to a
wastewater treatment plant.

• Solvents
• Metals
• Plating sludge
• Pesticides
• Explosive chemicals

Waste Treatment Plant ... Waste Treatment Plant sites result
from releases of substances at
plants that were used to treat and
dispose of domestic and/or indus-
trial wastewater.

• POLs
• Industrial wastewater
• Solvents
• Explosive chemicals
• Plating sludge

Training Areas .................. Burn Area ........................ Burn Area sites consist of pits or sur-
face areas that were used for
open-air incineration of waste.

• POLs (for example,
spent motor oil and jet
fuel)

• Explosives
• Propellants
• Solvents (for example,

spent paint thinners
and degreasing
agents)

• Ordnance
Explosive Ordnance Dis-

posal Area.
Explosive Ordnance Disposal Areas

consist of open-air areas that were
used for detonation, demilitariza-
tion, burial, or disposal of explo-
sives.

• UXO
• Ordnance compounds
• Explosives
• Metals

Fire/Crash Training Area Fire/Crash Rescue Training Areas con-
sist of trenches and/or pits where
flammable materials were ignited
periodically for demonstrations and
training exercises.

• POLs
• POL sludges
• Solvents
• Metals

Firing Range .................... Firing Ranges consist of large areas
of land used for practice firing of
large artillery or mortars or as a
practice bombing range for air-
craft. These areas typically are
contaminated with unexploded ord-
nance, which may be found both
on and below the ground surface.

• Metals
• Ordnance compounds
• Explosives
• UXO
• Radionuclides

Pistol Range .................... Pistol Ranges may be located indoors
or outdoors and are used for target
practice. Outdoor units include a
soil or sandbag berm located be-
hind the targets to prevent bullets
from traveling outside the range
area.

• Metals

Small Arms Range .......... Small Arms Ranges typically are lo-
cated outdoors and are used for
target practice with small arms,
usually 50 caliber or less. The unit
may include a soil or sandbag
berm or a hill located behind the
targets to prevent bullets from
traveling outside the range area.

• Metals
• Ordnance compounds
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Defense Environmental Restoration Program.—Site Type Definitions—Continued

Site Category Site Type Site Description1 Primary Contaminants

Unexploded Munitions/
Ordnance Area.

Unexploded Munitions/Ordnance Areas
are areas that have been used for
munition and ordnance training.

• UXO
• Explosive chemicals
• Metals
• Ordnance compounds

Radioactive Areas ............ Mixed Waste Area ........... Mixed Waste Areas are areas used to
store or dispose of hazardous
wastes that have been mixed with
or contaminated by radioisotopes.

• Solvents
• Mixed waste

Radioactive Waste Area .. Radioactive Waste Areas are areas
used to store or dispose of low-
level radioactive materials of var-
ious types (for example, radium
paint and radioactive instruments
and propellants).

• Low-level radioactive
waste

Surface Discharge Areas Drainage Ditch ................ Drainage Ditch units typically consist
of a natural or man-made ditch
used as a runoff control structure
for rainfall. The unit also may be
used for runoff from other sources,
such as process operations. Man-
made units may be concrete lined.

• POLs
• Metals
• Solvents
• Explosive chemicals
• PCBs

Industrial Discharge ........ Industrial Discharge units consist of a
pipe system used to discharge in-
dustrial effluent to the environ-
ment. The unit may discharge to a
natural or man-made water body or
to a dry creek bed or some other
natural feature.

• Metals
• Industrial wastewater

Sewage Effluent Settling
Ponds.

Sewage Effluent Settling Ponds con-
sist of a lagoon, or lagoons, used
for the settling of solids and/or for
biological treatment of sewage. The
units also may be used as infiltra-
tion galleries.

• Metals
• Ordnance compounds
• Solvents

Spill Site Areas ............... Spill Site Areas are small areas where
spills from drums, tanks, or other
waste storage units have taken
place.

• POLs
• Solvents
• Paint
• Pesticides
• Metals
• Acids
• PCBs

Storm Drain ..................... Storm Drains typically consist of a
natural or man-made drain used
as a runoff control structure for
rainfall. The unit also may be used
for runoff from other sources, such
as process operations. Man-made
units may be concrete lined.

• POLs
• Pesticides
• Metals
• Industrial wastewater
• POL sludge
• Solvents

Surface Disposal Area .... Surface Disposal Area sites consist of
small areas formerly used for dis-
posal of solid wastes with little or
no free liquids. Typical materials
include rags, filters, paint cans,
small capacitors, and batteries.

• POLs
• Solvents
• Metals
• Explosive chemicals

Surface Impoundment/
Lagoon.

Surface Impoundments/Lagoons are
unlined depressions, excavations,
or diked areas that were used to
accumulate liquid waste, waste
containing free liquid, or industrial
wastewater.

• POLs
• Explosive chemicals
• Solvents
• Metals
• POL sludge
• POL sludge
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Defense Environmental Restoration Program.—Site Type Definitions—Continued

Site Category Site Type Site Description1 Primary Contaminants

Surface Runoff ................ Surface Runoff sites are areas that
typically experience sheet runoff
from rain. The runoff may contain
contaminants, particularly adjacent
to industrial areas and airfield
aprons.

• POLs
• Metals
• Solvents
• POL sludge
• PCBs

Subsurface Disposal Area Chemical Disposal .......... Chemical Disposal units are areas
that have been used for the dis-
posal of chemicals, typically of an
unknown type. The unit may be a
burial area where bottles or pack-
ages of chemicals were placed or
an area where liquids were dis-
posed of on the soil.

Disposal Pit/Dry Well ...... Disposal Pit/Dry Well sites consist of
small unlined excavations and
structures that were used over a
period of time for disposing of
small quantities of liquid wastes.

• POLs (for example,
motor oil)

• Metals
• Explosive chemicals
• Acids (for example,

battery acid)
• Ordnance compounds
• Solvents

Landfill ............................ Landfill sites typically are areas for-
merly used for disposing of both
domestic and industrial hazardous
waste.

• POLs
• Pesticides
• Solvents
• Metals
• Paint
• Ordnance Compounds

Leach Field ...................... Leach Fields typically consist of a
subsurface area generally associ-
ated with septic tanks. The unit
serves the purpose of biologically
treating sanitary sewage; however,
in cases where these units were
used at industrial facilities, there
is also contamination from non-
biodegradable industrial contami-
nants.

• Metals
• Solvents

Contaminated Media ........ Contaminated Fill ........... Contaminated Fill areas consist of re-
sulting from excavations for con-
struction, tanks, and other pur-
poses.

• POLs
• Explosive chemicals
• Metals
• Paint waste
• Ordnance compounds

Contaminated Ground-
water.

Contaminated Groundwater results
from various types of releases of
known or unknown origin, such as
migration of leachate from disposal
areas and migration of substances
from contaminated surface and
subsurface soil.

• POLs
• Metals
• Chlorinated solvents
• Explosive chemicals
• Nonchlorinated sol-

vents

Contaminated Sediments Contaminated Sediments include sedi-
ments of bodies of water that have
been contaminated by surface run-
off, subsurface migration, or direct
discharge of contaminants.

• POLs
• Metals
• PCBs
• Solvents
• Pesticides
• Explosive chemicals

Contaminated Soil Piles .. Contaminated Soil Piles consist of soil
that has been staged after an ex-
cavation activity.

• POLs
• Solvents
• Sludge
• PCBs
• Metals
• Ordnance compounds
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Defense Environmental Restoration Program.—Site Type Definitions—Continued

Site Category Site Type Site Description1 Primary Contaminants

Soil Contaminated After
Tank Removal.

Soil Contaminated After Tank Removal
consists of soil that has been re-
moved during a tank removal oper-
ation and staged before treatment.

• POLs
• POL sludge

STATEMENT OF THE ASSOCIATION OF STATE AND TERRITORIAL SOLID WASTE
MANAGEMENT OFFICIALS (ASTSWMO)

The purpose of this statement for the record is to reflect the views of the Associa-
tion of State and Territorial Solid Waste Management Officials (ASTSWMO) regard-
ing the reauthorization of the Comprehensive Environmental Response, Compensa-
tion and Liability Act (commonly referred to as Superfund) during the 105th Con-
gress. Specifically, we understand that the Senate Superfund, Waste Control and
Risk Management Subcommittee will hold an oversight hearing on March 21, 2000
in order to review the current status of cleanup activities conducted under the
Superfund program. We respectfully request that this statement be included as a
part of the record for that hearing.

ASTSWMO is a non-profit association which represents the collective interests of
waste program directors of the nation’s States and Territories. Besides the State
cleanup and remedial program managers, ASTSWMO’s membership also includes
the State regulatory program managers for solid waste, hazardous waste, under-
ground storage tanks, and waste minimization and recycling programs. Our mem-
bership is drawn exclusively from State employees who deal daily with the many
management and resource implications of the State waste management programs
they direct. As the day-to-day implementors of the State and Federal cleanup pro-
grams, we believe we can offer a unique perspective to this dialog. Since we share
in Congress’ and the public’s desire to achieve effective and timely cleanup of our
nation’s contaminated sites and the restoration of injured resources associated with
these sites, ASTSWMO has marshaled the comprehensive experience of our mem-
bership to provide our unique perspective to Congressional discussions and debates
surrounding Superfund, and has participated in the debate to reauthorize and/or re-
vise the Superfund law through the last four Congresses.

STATE ACCOMPLISHMENTS

Our statement will be better understood in the context of the substantial accom-
plishments that State programs currently achieve in remediating contaminated
sites. As with the Federal Superfund program, most State programs have had the
benefit of 19 years to grow and mature in infrastructure capacity and cleanup so-
phistication. We believe it is very important that there is a common understanding
of the actual status of State programs. With that in mind, ASTSWMO has con-
ducted two studies of the accomplishments of State cleanup programs. We are pro-
viding complete copies of both studies to the Subcommittee staff for their use as ref-
erence documents. The most recent study collected detailed State reports on all
short-term removal actions and long-term remedial actions conducted between Janu-
ary 1, 1993 and September 30, 1997 for each site in the State system where hazard-
ous waste cleanup efforts were performed by States directly, under State enforce-
ment authority, and under State voluntary cleanup and property transfer/
Brownfields programs. Sites listed on the National Priorities List, Resource Con-
servation Recovery Act corrective actions and underground and above ground stor-
age tank and other petroleum spills were not included in this study.

The Association received information on 27,235 sites from thirty-three responding
States. The primary ground rule for the study was that information had to be re-
ported site-specifically and had to be accompanied by background data. Estimates
were not accepted or counted as part of either the individual State or national totals
for work accomplished.

While this study does not capture the complete site universe either on a national
level or individual State level, it is the view of ASTSWMO that enough information
was obtained to confirm that a trend has developed whereby on a national level
States are not only addressing more sites at any given time, but are also completing
(‘‘construction completes’’) more sites through streamlined State programs. State
programs have matured and increased in their infrastructure capacity. Key results
of the ASTSWMO study included:
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• States have completed seven times as many sites per year these last four and
three-quarter years than they did during the first 12 years of the program. During
the first 12 years of the program, States completed 202 sites per year on average.
Over the last four and three-quarter years, States have averaged 1,475 completions
per year for a total of 6,768 completions. State managers believe the large increase
in completions can be attributed to the growth of State programs, the advent of
State Voluntary Cleanup programs and the development of State cleanup standards
(i.e., clearly defined endpoints).

• States have completed almost twice as many removals per year during the last
four and three-quarter years of the program than they did during the previous 12
years of the program. On a national basis, States completed approximately 485 re-
movals per year as compared to 293 per year during the first 12 years of the pro-
gram. This doubling of the pace of removals indicates a substantial increase in risk
reduction in the field.

• Three times as many confirmed contaminated sites have been identified and are
working their way through the State system than during the first 12 years of the
program. During the first 12 years of the program, States had approximately 1,850
sites working their way through their systems at any given time. Today, States are
addressing an average of approximately 4,700 sites at any given time. (Note: the
word ‘‘address’’ could refer to site remediation, no further action designations, or site
prioritizations.) These findings clearly show that States’ programs have matured
and State infrastructures have increased in their capacity to identify and address
more sites.

• Only 8.9 percent (2,426) of the total sites identified by States (27,235) were clas-
sified as inactive. As the data indicate, State capacity to address large numbers of
sites has increased dramatically. Most sites are being actively worked on by States
either through traditional State Superfund programs or through voluntary cleanup
programs and it is the professional judgment of the ASTSWMO membership that
the majority of sites classified as inactive are probably of lower relative risk and
not destined for the NPL due to the triage system employed by most States.

ISSUES NEEDING EARLY ATTENTION

Within that context of State success in cleanups, we believe we have gained some
insight into several key aspects of the Federal implementation of the Superfund pro-
gram as it interacts with State cleanup programs which need to be addressed if we
are to improve the ways in which we can move both Federal and State cleanup re-
gimes forward in parallel. The following discussion is not inclusive, and there are
many other topics with strong State interest, such as program delegation, natural
resource damages, enhanced waiver of sovereign immunity, and State funding. The
absence of discussion here regarding such other CERCLA elements should not be
interpreted as a lack of interest on the part of our members. We selected several
key features for their apparent relevance to today’s oversight hearing.

NPL LISTING

The first key issue is how a site is listed, or not listed, on the National Priority
Listing (NPL). ASTSWMO supports the National Governors’ Association position
that Governors should be given the statutory right to concur with any new NPL list-
ing in their State. We believe the facts support that position. States today employ
a triage system whereby the worst sites are addressed first. For example, only 8.9
percent (2,426) of the total sites (27,235) identified by the recent ASTSWMO survey
were classified as inactive. It is, therefore, the strong belief of the ASTSWMO mem-
bership that most sites that have been identified within a State that could qualify
for listing on the NPL are already being worked on by the State.

We believe the views of our membership were validated by the General Account-
ing Office (GAO) Report entitled, ‘‘Hazardous Waste: Unaddressed Risks at Many
Potential Superfund Sites’’ (GAO/RCED–99–8, November 1998). In this report the
GAO reviewed the status of 3,036 sites which had pre-scored above 28.5 but for a
variety of reasons had not been placed on the NPL. Out of a total of 3,036 sites,
only 7.6 percent (232) were estimated by both EPA and State officials to potentially
warrant listing on the NPL. This confirms that the EPA regional staff had utilized
good judgment in not placing the vast majority of these sites on the NPL; it also
confirms that the hazard ranking system could be improved.

This leads logically to the question of the appropriate role of the Federal
Superfund program in the future. While there may be 40-plus States with State
Superfund programs and Voluntary Cleanup programs, there will always be States
who choose not to develop a complete program, and Federal Government assistance
may be warranted. There will also be sites which, due to either technical or legal
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complexity or cost, a State either cannot or may prefer to have the Federal Govern-
ment address. The point is that we think the choice as to whether a site is ad-
dressed by the Federal Government or State government should be determined by
the State, given the advanced status of State cleanup programs. A Governor should
be able to make the determination whether a site will be listed on the NPL. While
it is EPA policy to routinely seek concurrence from the Governor before a site is list-
ed on the NPL, it is not mandatory that the concurrence be received. If a dispute
should arise between EPA and a Governor, the process within EPA is to have the
Assistant Administrator for OSWER make the final determination. Frankly, we do
not consider that a satisfactory policy.

Fortunately, there are very few sites where the States and EPA disagree. How-
ever, when a dispute does occur the site quickly becomes high profile and both the
State and Federal Government can lose credibility. As indicated by the ASTSWMO
survey and GAO survey, the States have clearly become the primary regulators for
overseeing site remediation. The NPL should be reserved for those sites which both
the State and Federal Governments believe warrant expenditure of Federal re-
sources. The NPL is no longer reserved for the ‘‘worst of the worst’’ sites, rather the
NPL has shifted to a venue for remediating sites which require the use of Federal
resources. The criteria for listing sites on the NPL may quickly shift from one of
risk based determinations to one based primarily on resource needs.

FINALITY OF CLEANUP

States are responsible for remediating the vast majority of sites in this country.
While it is crucial to clarify the issue of who actually will determine in the future
whether a site is listed on the NPL, it is equally as important to clarify which gov-
ernmental entity will be given the responsibility for determining when a site is fully
remediated. In other words, the concept of finality needs to be addressed. The Fed-
eral Superfund statute technically applies to any site where a release occurs. How-
ever, the reality today is that States are responsible for ensuring the remediation
of all sites which do not score above 28.5 using EPA’s Hazard Ranking System
(HRS)—the cutoff for Federal listing on the NPL. The EPA removal program is able
to address some sites which are not listed on the NPL, but the removal program
is designed to stabilize a site, not to ensure the full remediation of the site. EPA
cannot expend fund money for remediating a site not listed on the NPL. Con-
sequently, the State is often still responsible for completing the remediation of a site
even after an EPA removal action has been performed at a site.

It is our belief that Congress needs to determine definitively whether EPA should
retain a role in the remediation of non-NPL sites. While in practicality EPA has lit-
tle or no role at these sites and as our survey indicated, the States are addressing
the large universe of non-NPL sites, the statute still maintains a role for EPA in
theory. Although the majority of these sites (typically brownfields sites) will never
be placed on the NPL, they are still subject to CERCLA liability even after the site
has been cleaned up to State standards. It is our belief that we can no longer afford
to foster the illusion that State authorized cleanups may somehow not be adequate
to satisfy Federal requirements. The potential for EPA overfilings and for third
party lawsuits under CERCLA is causing too many owners of potential Brownfields
sites to simply ‘‘mothball’’ the properties. We believe it is imperative that Congress
seek to clarify the State-Federal roles and potential liability consequences under the
Federal Superfund program. States should be able to release sites from liability once
a site has been cleaned up to State standards. In situations which are deemed emer-
gencies and where the State requests assistance, we believe the Federal Govern-
ment should be able to address the site and if necessary hold the responsible party
liable consistent with liability assigned under State cleanup law. Emergency actions
should be the only exceptions to such releases from Federal liability.

This is a contentious issue and we understand that others have raised objections
to provisions of this nature, but we think there are several reasons why such a
change in favor of State finality decisions must eventually follow. First, EPA does
not have the ability to compel parties to take remedial actions at sites not listed
on the NPL, except for removal actions. Second, the majority of these sites will
never be listed on the NPL, therefore, EPA lacks the regulatory authority to spend
fund money at these sites to perform the necessary remedial actions. Third, if a
State should release a site from State liability, and a situation should develop which
warrants Federal attention, the State will act responsibly and contact EPA. All
States have standard ‘‘reopener’’ provisions contained in their liability releases
which allow activation if, for example, the remedy should fail, and we see little like-
lihood of a need for Federal intervention in most situations. While it is clear in some
emergency situations that EPA should have the ability to enter a site, we believe
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the second prong of the condition must also be met, i.e., with State concurrence
similar to our recommendation for listing sites on the NPL. We wish to avoid dupli-
cation as much as possible and therefore believe that, if a State is capable of ad-
dressing the emergency, there is no need to utilize EPA’s resources. The States have
proven they act responsibly in these situations and it is to the State’s advantage
to notify EPA when either the State’s financial or technical resources are not suffi-
cient to adequately address the problem.

We believe the universe of sites to be addressed by State Cleanup (State
Superfund and State Voluntary Cleanup) programs and the sites eligible for re-
leases from Federal liability is the non-NPL universe of sites. It seems only practical
to officially exclude proposed and listed NPL sites simply for the fact that much
work has already ensued in order to place these sites on the NPL. However, some
suggest that the non-NPL universe can be divided into two categories, NPL-caliber
and low risk sites. We are the primary regulators for non-NPL sites and we can tell
you that there is no clear line that differentiates these sites. Many would suggest
the bright line should be 28.5 (as determined by the HRS), but there are two prob-
lems with using this arbitrary cutoff. First, 28.5 is the quantitative scoring factor
used to determine if a site qualifies for placement on the NPL. However, this figure
is based on an arcane hazard ranking system which many EPA and State managers
acknowledge is flawed, so much so, that EPA and State managers in the recent
GAO study identified only 7.9 percent of the 3036 pre-scored universe of sites for
potential listing on the NPL. Second, in order to use the quantitative NPL-caliber
designation, States would have to HRS score every site prior to admitting those
sites into a voluntary cleanup program; a very wasteful use of valuable resources.
Clearly, the pre-scoring of a site as a condition for entering a State Voluntary Clean-
up program would be a huge disincentive for marketing a State Voluntary Cleanup
program and would not serve to move this large universe of sites to cleanup, nor
to facilitate economic redevelopment of brownfields.

While the program has operated for years on a ‘‘you know it when you see it’’
basis in identifying NPL-caliber sites, we consider that bad public policy. Such an
intuitive approach should not be acceptable for differentiating State and EPA roles
and for providing certainty to the process. If a site is not to be listed or proposed
for listing on the NPL, than the State should be free to address the site without
EPA interference and the site should be eligible for the same benefits as any other
site, such as liability releases.

COST SHARING AT NPL SITES

The current cost share system shifting the future burden of Operation and Main-
tenance (O&M) costs to States has served only to exacerbate the tension which ex-
ists between State Waste Agencies and EPA. Under the status quo the financial in-
centives for EPA and the States are diametrically opposed when considering final
remedies for a site (States desiring more capital intensive remedies and EPA seek-
ing remedies with lower capital costs and higher O&M costs). State Waste Officials
believe the State cost share match needs to be set at 10 percent (including in-kind
options) at all fund-lead remediation sites.

LIABILITY ISSUES

As State Waste Managers, our principle concern is ensuring the timely and effec-
tive cleanup of contaminated sites. We are not legal experts and will simply note
that we need an adequate and stable source of funding in order to complete our
work. We understand that reforms are needed and that Congress will address issues
of fairness and responsibility in weighing this matter. We believe that elected offi-
cials have the mandate to make those kinds of decisions, and respectfully refer the
Subcommittee to the standing policies of the National Governors Association regard-
ing the balances required in addressing statutory liability change.

BROWNFIELDS

There has been considerable discussion of the advisability of addressing some is-
sues, such as Brownfields cleanups, separately from comprehensive CERCLA reau-
thorization, especially as that process has proven so difficult to conclude. We have
always preferred a comprehensive approach because interactive elements of the
Superfund program can be revised to work together and implementation efforts can
be consolidated in a timely fashion. However, we recognize that some progress is
preferable to none, but only if there is real progress. Frankly, several versions of
suggested Brownfields legislation do not resolve problems we consider serious and
inhibiting (e.g., the absence of State ability to establish finality of a site), and some
contain suggestions we think will actually impede the continued success of our State
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cleanup programs. An example of the latter is the view that where Federal grant
funds are provided for Brownfields remediation, the State cleanup program must be
approved or authorized by the EPA administrator under extensive Federal criteria.
No one questions the need for financial accountability of Federal funds provided any
recipient, but that is established by reporting and audits. However, the State clean-
up programs are empirically successful, and draw their strength from being cus-
tomized to meet State procedural needs and standards. They achieve fast paced,
safe, and effective cleanups and that is how they should be measured. They were
never designed to operate alike, and any attempt to force them to fit a one-size-fits-
all Federal mold will tie their hands and reduce their effectiveness. We urge the
Subcommittee to continue to seek solutions which build on the successes of State
cleanup programs, and to avoid statutory restrictions which will impede their future
success, should there be movement toward separate Brownfields legislation.

CONCLUSION

In conclusion, ASTSWMO’s members are proud of their accomplishments in reduc-
ing the number of unaddressed contaminated sites, and hopeful that Congress will
find ways to provide them a broader range of statutory tools to use in enhancing
their cleanup programs. Our Associations stands ready to assist the Subcommittee
as it works through the many complex issues flowing from almost 20 years of
Superfund implementation. Thank you for the opportunity to provide this input to
your welcome review process.

Æ
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