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William S. Coats, 111, Howrey & Simon;
Menlo Palk, Cahfm ma, i’or the defendant-
appellant. ™ '

Ezra Hendon, Crosby, Heaf"eiy’, Roach &
May; Oakland, California; James G. Gilli-

land, .Jr.; Townsend: and - Townsend:vand

Crew;: San Francisco, Cahforma for ‘f,he
plalnt]ﬁ’s appellees. 7t e o
i Annétte T.. Hurst, Howard, Rice, Nem-
eroveki; ‘Canady, Falk'& Rabkihj San
Franeisco; :California, for"amicus Ihstitute
for Electrical ‘and Electronics Ehgineers-

- USA. ‘Peter'M.C. Choy, ‘American:Com-

mittee  for. Interoperable. Systems and
Computer & Communications Industry As-
seciation:.:  Mark - Lemley, University of
Texas-at Austin;: Austm Texas, for amicus
Law  Professors. - Steven : J. Metalitz,
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Smlth &: :Metahtz, Washington, DC, for
amici Nintendo:-of America, Inc., Sega of
America,: Inc., and-3dfx Interactive.

Appeal from the Umted States District
Court f01 the Nor thern District of Califor-
nia. Charles A. Legge District Judge, Pre-
siding

Before: CHOY, CANBY, Jr. and
SILVERMAN, Circuit Judges Coen

CANBY, Circuit Judge:

In this case we arefcalled upon onece
agam to apply the: prlnc1p1es of copyright
law to computers and their software, to
determine what must be protected as ex-
pressmn “and What must ‘be made accessi-
ble to the pubhc as functmn Sony Com-
puter Entertamment Inc., which brought
thls copyught mﬁmgement action, pro-
duces and malkets the Sony PlayStation
console a small computel with hand con-
Lrols that connects to a television console
and plays games ‘that are inserted into the
PlayStatlon on compact dises (CDs). Sonv
owns the copyrlght on the basic input-
output’ system or, BIOS, which is the soft-
ware’ program that operates its PlaySta-
tion.” Sony has asserted no patent rights
in this proceedmg

The defendant is the Connectlx Corpora-
tion, which makes and sells a software
program. called “Virtual. Game Station.”
The purpose of the Virtual Game- Station is
to emulate on a regular computer the func-
Liéning of the Sony PlayStation console, so
that computer owners who buy the Virtual
Game Station soitwale can play Sony
PlayStatlon games on their computers.
The Virtual Game Station does not contain
any of Sonys copyllghted material. In
the process of producing the Virtual Game
Station, ~however, - Connectix - repeatedly
copied Sony’s copyrighted BIOS during a
process of ‘reverse engineering” that Con-
nectix condueted in order to find out how
the -Sony . PlayStation worked. Sony
claimed infringement and sought a prelimi-
nary injunction. - The district court con-
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cluded that Sony was likely to succeed on
its infringement claiim because Connectix’s
“intermediate copying” was not.a:protects
ad “fair use” under-17:1:S.6::§ 107. The
district court enjoined Connectix from sellé
ing the Virtual Gamhe Station or from copy=
ing or using the Sony BIOS tode in’the
development. of other Mirtual Game Statlon
products.. ¢ s nE e b
Connectix now appesls. ' We Tev’erse a’n’d
remand with instructions to- dlss()lve ‘the
injunction. The intermediate ‘copiés ‘madé
and used by Connectix during thé'course
of its reverse engmeermg of the: Somr
BIOS were protected fair Use, necessaryto
permit Connectix to make its; non-infring-
mg Virtual Game -Station - function; with
PlayStation games. .. Any. other 1nte1med1-
ate copies made by .Connectix- do not .sup:
port injunctive relief, even if, Lhose coples
were infringing. T P T PO
The district court also:found Llat Sony
is likely to prevail oh. it$ claim that Con-
nectizx’s sale of the: Virtual Game :Station
program tarnishes the:Sony-PlayStation
mark under 15 UiS:C:-§ 112a We‘revelse
Lhatm]mg aswe]l o ol e

I Backgl ound
A. T]wpvoducts, Gt gl

zmd ‘Son‘y P]aySLatlon games SonV also
licenses other’ companies 'to make” games
that can play on the 'PlayStation. " The
PlayStation system ‘consists’of "4 console
(essentially & ‘minitcomputer), dontrollers;
and software that produce a'three-diment
sional game for. play on a television -set.
The PlayStation games are. ©Ds that load
into the top of the console. The PlaySta-
tion console contams both (1) haldwale
components and (@)~ Software known as
firmware that is written onto a read- only
memory (ROM) chip. - The firmware is the
Sony BIOS. Sony has a copyright ofi ‘the
BIOS. It has claimed no patent relevant to
this proceeding on .any: component of, the
PlayStation:  PlayStation .is a reglstewd
trademark of Sony.
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-Connbetix’s Virtual Game Station ;

ware that: “emblates” the. fyy, cumls Soft.
the PlaVStéLion congelé: - That i, Oing §gp
sumer -can‘load the Viktysa) Game) Sat cons
software onto: acomputer, loaq @ Ply ation
tion::game: into: the computer’y. oD.. 1V{Sta
drive, ‘and’’ play ! the “PlayStation. 1C)
The' Virtual>Game Station :80Ftwar eg?jnb
emulates:Hoth the hardware ang: fie mwms
com]‘jonents of theSony eonsole, The: \:]lle
tual “Game ‘Stationdoes not play PL dVStl,l
tion games as wellfds Sony’s Pl‘(lYSta.'Lloi
does:;. At the.time :of the. injunetion, Colﬁ
nectlx had marketed. its Virtua). Game St;
tion for -Macintosh. computer: systems, g,
had.-not: iyet completed, Virtual, Game SL@
tiom': softwale for Windows:: ;... ,
.,:';3 ey V,»i? T, }3( e o

P A

[1] Gop'yl 1ghted softwale ordma] 11y
contams both:copyrighted. and unpl otected
or;-functional. elements. . \Sega: Bnter s L,
v. Accolade, Tncs 97T F .24, 1510, 1520, (9th
Cir.1992). (amended ;opinion);- see. 17 U.S. C.
§:102(h).c (Copymght protection does Mot
extend to any 1dea, plocedule plocess

51gmng a pr: ociuct Lhat must be compa e
with, . a copynghted ploduct frequently
must 1everse engmeel the -copyrighted

product Lo gam access _to the functlonal

anmeemnq m the Vorid, 19,1
DaytonLRev 848 84 40 | )

VY

e1 al methods of galmng iaccess Lo Lhe
functlonal elements i of v~ software prg.
gr am They mclu' (1) 1"ead1ng ‘ahout
the program; “(2) obserying “the ploglam
in operann by usmgr it..on.a.. computm o
(3)-performing-a: “static examination of. the
1nd1v1d11a1 cbmputei’ msuuctlons c()ntalned
within ﬂle‘p,l ogr saim;” ahd (4) per: forming g
“dynamic examination, of the 1nd1V1dua1
computer 'instrdctions as: the Pr
Beiiig Fan on’'a’ computer.”

Oglam is
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Method (1)-is the least: effectlve, because
individual software manuals often -misdes-
cribe thejreal product. See 4d. -1t would
be. particularly ineffective in:this:case be-
catse -Sony';does not make. such informa-
tion: available - ahout .- its.;. . PlayStation.
Methods «(2),:(3), and (4) require that. the
person seeking access load the target pro-
gram on: to a computer, an operation that
necessarily involves copying the:copyright-
ed-program -into the -computer’s random
access memory or: RAMY - - ninn
Method (2), obsérvation  ofd program
can’ take ‘several forms.. ~The functional
elements of: some ; software: prog'rams','for
example:: word  processiiig ' programs;
spreadsheets, and - vidéo ~game  displays
may be discernible by observation of the
computer screen. See Sega, 977 F.2d at
1520. Of course, the reverse engineer in
such‘a situation is not obsétving the object
code -itself? ‘only the externdl’ visual -éx-
pression of - this- codé’s »operation -on  the
comptter. Here, the software program is
copied edch timé-the engineer boots up the
comptteyr, ‘dnd: the ' computer coples the
program ihto RAM. EEE :

‘Other forms of ob%ervatlon are more
intiusive. Opcratwns sVs’oems system in-
terface procedures, and other' prog‘rams
the Sony BIOS are not visible t0 the
user ‘When they are operatmg See id.
One method of’ “observmg” ‘the operatlon
oi ‘these programs is; to Fun the program in
an emulated env1ronment “In the case of
the Sony BIOS this " meant operatmg the
BIOS on a computer with software that
simulated the operatlon of thé PlayStation

1‘{ Any’ purchaser of * 4 copyrighted” software
‘program ‘must copy ‘the program: into the
memory of a computer in-order.to make any

iruse at all of the program. For that reason, .17

. US C.§ 117(a)(1) provides that it shall not be

.. a0 fifringement for ofie who owns a software
‘Copy 1o rmake -anothér ‘copy '‘created as ar

“rkssential step in the utilization.of the comput-

87 program in conjunction, with a machine

%}nd at it is ‘used in no ‘other manner.’

;.V_COnn X ‘Contends that jts ‘copying is within

.n,t:’o‘;bi }St]rictlon of section 1177, but our disposi-

Hfo of:the fair use jssue inakes:it unnecessary

- 1or us 1o addr ess. Lhat contention., ..See Sega,
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hardware, operation .of the program. in
conjunction with another program known
as a “debugger,” permitted the engineers
to observe-the. sighals sent between the
BIOS and other: programs on the comput-
er. -This latter method: required copying
the Sony BIOS from a;chip in the PlaySta-
tion: onto the computer. :The Sony BIOS
was copied again each time the engineers
hooted up. their computer and the comput-
er .copied. the program into RAM. All of
this. copying was  intermediate; = that is,
none of the Sony copyrighted material was
copied into, or appeared in, Connectix’s
final product, the' Virtual Game Station.
~Methods (8) and (4) constitute “disas-
sefbly™ of object code into source code.®
T -each - case, “enginieers use a program
knéwn as'a “disdssembler” to translate the
onés and zeros of binary machiné-readahble
object code into the words and mathemati-
cal symbols of -souree code. This translat-
ed~source code is; similar to the source
code: used -originally ‘to create the object
code:* but lacks:the annotations drafted by
the authors of.the program that help ex-
plain the functioning of the source code.
In a static examination of the computer
instructions, method (3), thé engineer di-
sassembles the object code of all or part of
the.program. . The program must general-
1y be copied one or more times to perform
disassembly. In a dynamiec examination of
the .computer instructions, method (4), the
engineer uses the disassembler program to
disassemble parts of the program, one in-
struction -at a time, while. the program is
running.. .This method also requires copy-
© 977 F.2d at 1517-18 (rejecting contention
* that dlsassemb]y is p1 otcctcd by sdetion 117).

2 Object code is. bmaw code coxuslstmc of a
series of the numer als 7e10 and one, icadable
on]y by computers. |

3. Source code is leadable by . soﬁwa]e engi-
neers, but not by computers.

4, ‘Software 'is generally written by program-
mers in source code (and in other more con-

. ceptual formats) and then assembled into ob-
ject code.
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ing the program -and, dependifig/on the
nuimber of times'this-operation is: per-
formed, may require additional copying of
the program into RAM. every:time the

computer.is booted up. Lo

S
C. Connectns re'vefz"se engmeemnq f

Uw Som/ BIOS s s e s

Fomaccﬂx began developmg the Vutgal
Game Station for-Macintosh on.about July
1, 1998. In order to develop a RlayStation
emulator, Connectix. needed .to  emulate
both the .PlayStation  hardware . and the
firmware (the SonyBIOS). .5 15y 1orn

Connectix: first decided :to’.emulate :the
PlayStation’s hardware:In orderito do soj
Connectix- -engineers ‘purchaseda: Sony
PlayStation --consoéle -and::.extracted the
Sony BIOS from a- chip' ihsidethe: console:
Connectizs engineers then: copied: the Sony
BIOS into the RAM.'oftheir.computers
and observed the functioning of :the:Sony
BIOS in conjunction:with: the Virtual:Game
Station hardware emulation softwareras
that hardware emulatlon software wag he-
ing developed by Connectix.” "The engi-
neers obsérved the opévation of the Sony
BIOS through use of a debugglng program
that permitted the enginers to observe
the signals sent between the BIOS' and ‘the
hardwar e emulatlon softwai ”_Dul*mg thls
pzocess Connectlx engme s’ made addl—

th ey boobed up theif computer "4
Sony BIOS was’loaded into RAM

Once they had’ developed the har dware
emulatlon sof‘Lware, GConneetix " engmeels
also used the Sony "BIOS to “debu Che
Dmu]emon software. In dOmg so, the“ re-
peatedly copied and dlsassembled diserete
portions of the Sony BIOS,

Connectix also’ used the Sony BIOS Lo
begin development of the Virtual Game
Station “for ‘Windows. ~Specifically, they
made daily:-copies to RAM-of the Sony
BIOS and used the Sony BIOS' to- develop
certain Wmdows spec1f1c systems for the
Virtual Game Station for.Windows. Al-
though Connectix had its own BIOS at the
time, Connectix engineers'uised the Sony

601
BIOS bécause-it-contained; s CD-ROM 0. +.
that the: Connechx BIOS:dig fob o 'Code

Ontaiy;
 Bar ly the develop’fn'e nt' Process

nectlx engmeel A nﬁ 8 Gishsser %0_1};
& copy of the entne‘Son ; BIOS thn led
Had downloaded' from: the Tnternet,
did so for the purpose of testing 5
sembler” program he had written,
print-out of the soliree ‘codk’ wag not
to develop: the Virtual Game, Station emy.
lator. . Connectix .engineers 111_1t1a11y used
this _copy of the Sony:. BIOS to. begin the
reverse engmeermg PLOCess,. but. ahay_
doned it after; realizing that it Was a Japg.
nese—language version.,

He

“disas.
The

used

e i
During developriient of the Vu*tual Game
Station, Conseetix contacted ‘Sony and’ re.
Guésted “tédhnical” adsistance” from . -Som;

to- complete the: dévelopment of the Vlrtua1
Gainé’ Statmn Connectix and ‘Sony repre:
seftatives | met durmg September 1998’
Sony! dechﬂed Connecux s 1equest fOl"asf
s1stance

al Game Statlon as. a “PlaySta on em -
lator » The matex 1als stated that the V11~
ual Game SLa‘mon permlts users to play
“Lhen "fawm 1te Playstahon games
computer teven if you don’t’ Vet have a
Sony PlavStatlon console

“on’ a

ﬁa 1n]unct10n ounds “of eopy-
ught and tr ademark infringemerit, The
distriet -court, :granted.the aotion,, enjoin-
ing, Conneetix;, (1) from.copying or using
the, Sony BIOS code in the development of
{he Virtual-Game Station for Wmdows
and (2) from selling the Virtual Game Sta

tion for Macihtosh or the Virtgal Game
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Station “for: Windows., - Order-on;, Mot for
Pielim.; Jnj. at 27, ; The district court also
impeunded _all . Connectix’s copies of .the
4 eples of works based
hing, I,Sony BIOS ]d ap
> now appeals from thls

'u“:"f,.!v o PR

I D1scuss1on o

[2—4] ! To p1'eva11 on'its motion f6r in-
]unétlve relief, Sony Was reqﬁlred to dem-
onstrate “cither 4’ likelihood of suécess on
the meritd and-the poqs1b1hty of irrepaya-
ble ihjury or'that serious “quéstions going
to the merits were raised and-the balance

- of the hardships tip :sharply in'its favor.”

Cadence . Design . .Sys., - Inc,.. v.. Avant!
Comp., . 125 F.8d 824, 826 (9th Cir.1997)
(internal quotation. marks. and., :bracket
omitted); cert.. .denied, 523 US 1118 118
S.Ct. 1795, 140.-L.Ed:2d -, 936..(1998).

reverse the; grant of a preliminary, m]unc-
tion only when “the district court abused
its dlscreuon or based its dec1810n on an
18 :"andard or on clearly er-
Teous ings “of fact " Roe .
Abzderéd¢ 34 I‘3d 1400 1402 n. 1 (9th
Cir. 1998) (in rnalzquotatlon marks omlt-
ted), aﬁ’d on other’ grounds sub nom
Saenz . Roe 526 Us. 489, 119 8. Ct 1018
143 LDd 2d 689 (1999) We' rev1ew the
scope of mJuncuve relief for an abuse of
dlSClethl’l SEC v Interlmlc Data Net~

work ofLA ]77c 77 F 3d ]201 1204 (9Lh
Cir.1996).

Conneetix admits Lhat it cop1ed Sonys
copyrighted BIOS software .in developing
the Virtual Game,Station but  contends
that doing so was protected a5 a, ialr use
unde1 17 USC 8 107"

Connec’ux also

The factms for detefmmmg falr use mclude

(1) the pmpose and’ charactel of the use,
Hine udmg whethier such'iisé s of a com-
cnjercial nature oy is for nonprofit edu-

L catlonal purposes;, . .-

(2) thc nature of the copynghted w01 k;

the PlayStatlon trademark. We consider
each of these claims: bélow.. -

A Fairuse L0 iab e e

{51 The fair use isstié”arises in the
present, context because of certam charae-
teristies of computer’ softwal e The object
code of a program may be copyrlghted as
expression; 17-1.8:C: §:102(a), but it also
contains ideas and performs furictions that
are ‘not -entitled to" copyllght protection.
See 17 U.S.C. § 102(b): " "Object code can-
fiot, Wowever; be' 1‘ d by~ humans. The
unprotected ideas’ and: fifctions’ of the
codetheérefore are frequently undiscovera-
ble -in..the »absence of~ investigation and
translation- that. may require:copying the
copyrightedrmaterial. " We.-conclude that,
under.the:facts of this case:and oui prece-
dent, Connectix’s intermediate copying and
use-of Sony’s copyrighted BIOS was a fair
use foriithe purpose-of gaining access to
the: unprd‘uected elements of Sony’s soft-
ware. e

[6] The general framewmk f01 analysis
of fair use s estabhshed by statute 17
U. S C.§ 1075 We have applied. this stat-
ute and the fair use doctrine to the disas-
sembly of computel software in the case of
Sega L’memmses Lid. v, Accolade, Inc.,
977 F. 2d 1510, (9th Cn" 1992) (amended
opmlon) Central to our demsmn today is
Lhe lule set i orth in Sega y

I‘W]he1e dlsassembly is_the only way to
..gain access to the zdeas omd Junctional
"f,,elemewts embodfwd i a copyo*zghtcd
i‘v:computev ProgT am. and Whele there is a
) Jlegltlmate reason for seekmg such ac-

_cess, dlsaSbembly is a_ fair use of the
copwlghted work a8 a mattel of Jaw.

Id. . at 1527-28 (emphas1s added) In
Segag we recogn17ed ‘that intermediate
copylng could constltute copynght in-

(3) the améunt and substantiality of the
. portion used .in: relation - to; the copy-
. righted wor k asg whole and
" (4) the effect of” 1he tise upon the potential
market forior Valtie of the copyrighted
voyoworks e e et e
17 U.S.C. § 107
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fringement even when the end: preduct.did

not itself contain copyrighted’ material:
7d. 2t 1518-19. - But.this copying nonethe=
less could be protected- asi:a fair use if:it
was “necessary” to: gain' aceess.:to the
functional elements of the software: itself.
7d. at 1524-26: We.drew this distinction
because. the CopyrightAct+protects ex-
pression only, not ideas. or-the functional
aspects of a software. program. -See-id. ab
1524 (citing 17 U.S.C.' § -102(b)). We also
recognized , that, in the case .of eomputer
programs, this idea/expression-distinction
poses “unique problems” because comput-
er programs are - ‘in’-essence, utilitarian
articles-——articles ‘that’ aceomplish. tasks.
As such, they-contain:many logical, struc-
tural, and visual display elements that are
dictated by the function to. be performed,
by considerations “of-efficiency; -or: by ex-
ternal factors such as  compatibility: .re-
quirements and industry ., demands.” Id.
Thus, the fair use doctrlne preserves pub—
Jic access to the ldeas and functlonal ele—
ments embedded 1n copyllghted computer
software programs This approach 1s con—
sistent with the « ‘ultlmate aim. [of the
Copyright Act], to stlmulate artlstlc crea—
tivity for the general pubhc good i8 Sm?y
Corp. of Am. . Unwersal C’M/ Studws,
Tne., 464 U.s. 4]7 432 104 SCt 774 78
1.Ed.2d 574 (]984) N (quotmg Trentioth
Cenlury Mu,szc Corp . Azlcen, 422 U. 8.
151, 156, 95 SCt 2040 4o LDdZd 84
a97s). j DR

We turn then to, the statutory falr use

factors, as inf ormed bV our precedent in
Sega.

1. Nature of the copyrighted worlk

[7] Under our analysis: ofthe’ second
statutorry factor nature of the copyrlghted
work, we recognlze that -“some. works are
]oser to . the core-of intended- copyrlght

. ity e oL

Connectix, offms ev1dence that it altempted
1o gain access.to the functionality of the Sony
BIOS by attaching a ‘logic .analyzer’ 1o the
input and output leads..of the chip.on which
the Sony BIOS was located within the PlayS-
tation console. . This form of observation does
not appear to require the:making of ai inter-

6.
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m"pbel]
S 069

N
0
Sony's 'BIOS lies ‘at ia dlStanc: gn( 994)

protection than.’ othérs?.. C
Acuff-Rose Music, Inc; 010 .
114, S:Ct:~1164,:127 L Ed.24 86v
core- because it containg, 11111)rotec(t)m “the

pects -that caimot be = ‘eXamineq. G(ti as-
copying. - See Séga, 977 F.2d g 152, Withidyy,
consequently accord itia “lower deg We

protection: than more ity aditiona] - lltee? o
worlks” - Id:" At we have applied thig, 1targ
dard, - Connectix’s - copying ‘of - {}jg- Sga“
BIOS must’ have béen “necessary” to ‘hony
been* fait™ use. See il at 1024—26 %71;?*
conclude ‘that it was. ; »

There 1s no questlon that the Son
contalns unprotected functlonal el
Nor is 1t, dlsputed that Connectlx COuld Yot
gam access to these unprotected functlono1
elements. W]thout copying the Sony. B IOS
Sony adnnts ‘that httle techmc
tion, about the. functlonahty
BIOS v 5 pubhcly avallable !
BIOS s an internal | operatlng sysgem Lhat
does not produce a screen dlsplay to re.
flect its” functlonlng Consequently
Connectxx Wwas to gain access to the’ func
tiontal elements of the Sonv BIOS 1t had o
b8 thrbugh a for m of réverse engmeerm
that’ reqmred copylng the Sony BIOS ontg
4 computer.® SonV does not dlspute th1s
proposm a

y BIQS
ementg

'\-’ ¢ B {8y

[8] The questlon then becomeq ,Wheth
er the methods by, which- Conncctlx re:
verse- englneered the: Seny BIOS were nee-,
essary: to .gain, aecess to the, unprotected.
functional , elements within the: program,
We..conclude that. they.were. Connectlx
employed several methods of reverse engi-
neerlng (obéervatlon and observatlon with
parfial disassembly). each 'of which re-
quired Connectix to make intermediate
cop]es ‘of copyrlghted matej" L -‘-'Nelthel~ of
these methods renders fair, use protectlon
mapphcable' Seqw expressly Sanctloned

IS AEEEWETE PO
-medlate co])y, .but was; of.. hm)ted Va]ue be.
L.cause. it pelmnted the .observation of mtu

-chip}, but not:intra- -chip . signals. Sony doeg

alion
X engi.
nal ele.

. not suggest .that: ‘this; -form. 'of obsery

aloneswould have ;permitied- Connecti

iheers: to ‘gain access. 1o the functio
- menigiof the Sony:BIOS.
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disassembly.: Seé id. at 1527—28 We see
no“.redson to ‘distinghish . observation <of
copyrightad software in an.emulated corm-
puter-environment. ;Both methods require
the reverse engineer to copy protected as
well ‘as: unprotected -elements. of the com-
puter program. - Because this intermediate
topying-is the gravamen of.the intermedi-
ate- infringement . claim, see - 17. U.S.C.
§ 106(1); Sega, ;977 F.2d-at/ 1518-19, and
beth. methods of reyerse .engineering: re-
quire .it, we, find-no. reason,inherent in
these methods to prefer one to. another ag
a matter of copyright law. - Connectix pre-
sented evidence that 1t observed the Sony
BIOS in an emulated env1r0nrnent to ob-
serve the functlonal aspects of ‘the Sony
BIOS When thls method of réverse engl—
neermg was unsuccessful Connectlx engi~
neers dlsassembled dlscrete portlons of the
SOHV BIOS Lo view dlrectly the ‘ideas ¢on-
tained therem We conclide that 1nterme-
diate copymg in ‘this marineér was “neces—
sary” withirf the meaning of Sega o

We dechne to follow the, approach taken
by the. dlsmct court.” The. dlstrlct court
did not focus on Whether Connectlx s copy-
ing of the, Sony BIOS was necessary for
access to functlonal elements Instead it
found that Connectlx 5 copylng and use,_of
the Sony BIOS to develop its own software
exceeded the scope of Sega. See Order at
17 ¢“IThey disasseinbled Sonys code not,
Jjust to study the- concepts ‘They actually
used ‘that code in''the development of
[their] product. ”). " This rétionale is unper-
suasive)” It 'is true that'Sege referred to
studymg or: exmnmmq the unprotected

7. We are unab]e to Jocate ev1dence in the
‘record 0 suppolt the district court’s fmdmg
that!Connectix * gradua]]y convert[ed] ‘Sony's
~code to their own.code,”. Order at:11,if by

.. this statement the court meant. that Connectix
ehgineers failed to create an original WO]I

" Trde, Connéctix engineers admitted to &om-

"vbmmg the Sony BIOS with the Virtual Game
Station hardware emulation software to test
and'‘develop “the -hardware erulation soft-
‘warelt Butip ‘drafting the Connectix BIOS,

“Conneciix enigineers never-claimed to do any-

“thing other than write’their own code, ‘even
“though they used;iobserved, copied and some-
times d:sassemb]ed the Sony BIOS as they did
$0. Sony presents mio: evidence to- the con-

T
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aspects of @ -copyrighted . computer pro-
gram.” 977 F.2d at 15620 (emphasis add-
ed). ;fBut in’Segu, - Accolade’s copying, ob-
servation and -disassembly of Sega’s game
cartridges-was held to. be fair use, even
though Accolade “loaded:the disassembied
code. back inte a-computer, ahd experi-
mented to discover ‘the interface specifica-
tions for the Genesis console by modifying
the programs and. studying the resuits.”
Id.at: 1515, Thus, the distinction hetween
“studying”  and -“use” is unsupported in
Sega: ‘Moreover, reverse engineering is a
technically :complex, frequently. iterative
process. . Johnson-Laird, 19-U. Dayton
L.Rev. at 843-44..- Within the!limited con-
text of a claim :of intermediate infringe-
ment, we find the semantic distiriction be-
tween “studying” and “use” to be ‘artificial,
and decline ‘to adopt it for purposes of
deterrmnmg fair use:.” «

We also reject the argument urged hy
Sony, that Connectlx mfrmged the Sony
copyr1ght by . repeatedly observmg the
Sony BIOS in an”emulated environment,
thereby making repeated copies of the
Sony BIOS. These’ 1ntermed1ate copies
could not, have been necessary under
Sega, contends Sony, because Connectix
engmeers could have disassembled the en-
tlre Sony BIOS first, then written their
own, Connectix BIOS and used the Con-
néctix BIOS to develop the Virtual Game
Station hardware emiilation software. We
accept Sony’s factual predicate for the lim-
ited purpose of this appeal 8 Our doing so,
however, does not aid Sony.

trary, nor does Sony contend that Connectix’s
final product contains infringing material.

8.-. The depesitions of Connectix engineers Aa~
on. Giles and Eric Traut suggest that Connec-
1ix engineers recognized that other engineer-

“ing solutions were sometiines available.

. With respect to-the observation of the Sony
BIOS in an emulated environment, Traut ad-
mitted that it was easier to use the Sony BIOS

‘- to"develop the hardware enjulation software
than to develop Connectix own: BIOS first,
and then use the Connectix BIOS to develop
the hardware emulation software.

"With respect to the observation of the Sony
-BIOS with selective disassembly of the code,
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Sony contends that Conneetix’s reverse
engineering of the Sony BIOS should be
considered unnecessary on: the rationale
that Connectix’s decision. to observe the
Sony BIOS in an emulated environment
required Conneetix to make more interme-
diate copies. of the. Sony BIOS,.than if
Connectix had performed a complete disas-
sembly of the program. Under this legic;
at least some of the.intermediate,jcopies
were not necessary within the yljn,y(;a,nén]g of
Sege. This corstruction stretches Sega too,
far. The “necessity” we addresseéd in'Ségo
was the necessity of the method, 1.8, disas:
sembly, not the necessity of the huimber of
times that method was applied. 'See 917
F2d at 1524-26. In any event, theintér:
pretation advanced by Sony would ‘be"a
poor criterion for fair use. Most of the
intermiediate copies - of  the' Seny BIOS
were made by Connectix -engirieels when
they booted up their computers and-the
Sony BIOS was. copied into RANL But if
Conneetix engineers had left-their comput-
ers turned on throughout the period. dur-
ing which they were observing the:Sony:
BIOS in an emulated  environmenty; they
would; have made far fewer intermediate
eopies of the Sony BIOS: (perhaps as:few
as one per computer). Even if we. were
inclined to supervise. the .engineering solu-
tions of software companies in minute dé:
tail, and we are not,; our application:of ithe
copyright law would not :turn «on:such:sa
distinetion.” Sueh a rule eould: be -edsily
manipulated. . More- impertant, the rule
urged by Sony would require.that a soft-
ware engineer, faced with two;engineering

Traut siated with respect 1o c')'ﬁé:xbdig“"{]ia‘{

there .would have been wo way to fix the bug

witheut disassembling a portion -of; the:Sony.

BIOS. He also stated that at other times he

disassembled portions -of -the! Sony BIOS

when doing so was ‘the most efficient way- of
inding 1hat bug.”’ In a subsequent.question,
he clarified that disassembly was not, the only
way 1o.fix the bug, just the fastest.way to do

$0. . I

With respect to Connectix’s obsé;7va1zi61ﬁl;-of
the Sony BIOS,.in ,the development,of the
Virtua] Game Station for Windows,;other so-
lutions, presumably disassembly, - may . have
been possible. Connectix enginger, Giles re-
sponded “‘T don't. know™ 'when asked by.Sony

solutions that ‘each require intermediate
¢opying-of-protected aiid. unprotected ma-
terial;coften follow the least ‘efficient solu-
tion, (In cases'in‘which. the solution that
required the:fewest. number of intermedi=
ate copies Was' also’ theimost efficient, .an
engineer would ! pursue™ ity presumably;
withoutour urging.) - This -is precisely the
kind of “wasted-effort:that the proseription
against:-the! ‘copyright o
v, [isl-designed.to prevent.™ Terst Publi-
cations, Tie. v Rural Tel. Serv. Co., 1499.
UiS.7840, 854, 111, 8.CL.: 1282, 113 LiEd.2d
358:(1991) (internal guotation marks: omit-
ted). Such an approach would erect an
artificial hubdle in the way: 6f ‘the publics
access-to the ideas: contained -within copy-
righted- soffware programs. These: are
“agpeets. that were; expressly:denied: ¢opy-
right: protection by: Congres: ¢

Fod at 1526 (citing: 17 US:€, §:102¢h)).
We decline, to- erect such+a barrier injthis
case. If Sbny wishes :to, -obbain -a. lawful
mdnopoly, -on the; functional coneepts, in-its
software, it,, must  satisfy the,more strin-
gén,t; standards . of the:patent: laws. . See
Bomnito Boats, Inc. v. Thunder Craft Boots,
Ine., 489, [LSl4],169—61,109 S.Ct. 971,
103, L. Ed2d 118,(1989); Sega, 977 F2d at
1526, This Sony:has not done.  The sec-
ondsttutmy factor strongly fayors Cons,

: N I Y TEE PRSI LR S PRv
ST T R v

B R U L S LA LI P LM
wount and, substantiality - of, the
o portion used o s i e
‘;:;Withy;resp‘eét to the third statutory fac-
tor;.amount, and- substantiality- of the-por-
Cedihael i A whuld habe been” possible 1o
Cwvite the CD-ROM ‘tode '?befo;e building thé

emulator: et Sl IR gt e

9..:Sony- relies -onvihese’ RAM - copies ‘for itg
contention, whidhwe irgject; that there is no
- significant difference between the facts of this
v icase and ‘our decigions in -Trmd- Systems Coip,
v Southeastéin Express Col, 64 F.3d"1330 (9th
#Cir.1995) and’ MAT “Systems” Corp. v, Peql
* Computet,'Tac.; 991 F.2d'511 (9th Cir.1993)
- Those cases are inappusite 1o” our fair usé
“analysis. Neither inveolved reverse enginee.
Uiifig of software lo gain access to

ol ware 10, g2 ‘.Unp]‘otected
< funiétional elénments. : : .
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tioni rused sin relation to:rthe copyrlghted
work’ as -a:whole, ‘Gonnectix. disassenibled:
parts of ‘the: Sony: BIOSand copied. the
entire: Sony: BIOS :multiple -times.: This
factor therefore weighs- against: Connectix.
But as:we:concluded in Sego; in a case of
intérmediate infringement when the.final
produet does motitself -contain:infringing
material; -this’ factor igic. of -*“veryilittle
weight.? . Segd,- 977 F:2d -at-1526-27; isee.
also Sony Corp. of Am. v. Universal City
Studios, Inc., 464 V:.S.417, 449-50;-104
S:Ct. 774, 78 L.Ed.2d 574 (1984) (eopying
of entire workdOes not, -preclu'de fair: use)ﬂ“

IS Sl

28 o Pwrpose omd chamci,er of the use::

[9] ‘Under the.first factor, purpose and
character “of .the . use; we: dinquire: :into
whethér :Connectix’s; Virtual ‘Game ‘Station
: merely supersedes the -objects of i,he
‘original creatién, or instead adds: some—
ithmg new 'with &' further ' purpose "ot
“Qifferent character; - 'altering the first
“with - hew ! expressmn, meaning, or mes-
“isage;y it agks, in”other words, ‘whethler-

and- to° what extent the neW WOrk*ls,
"“transi'ormatwe SO R T

000 (1994) (1nterna] qmta hon arks
éitations omitted). "As an'ifitial métf,er we
conclude that the distriet court appliéd “an
erroneous legal standard; the district
covrt ‘held that’ Connee’mxs commer‘ma.l
purpose in copying the’ Sony BIOS gave
rise to-a “presumption’ of unfairness that

. can be rebutted by the-tharacteristies
of a particular commercial use.”. .. Order at
14-15 (citing. Sega 977, F2d at 1522)
Since Sega, however, the Supreme: Court

10. Sony pointstoMicro'Starwv. Formgen, Inc.,
154 F.3d;1107 (9th:Gir.1998);:for the proposi-
tion. that’commercial 'use creates a ‘presump-
Mon of unfairness..: See id..at .1113.(quoting
Sony Corp.-of Am. v. Umvetsal .City.-Studios,
wlne.,. 464 U, S. 4]7 -451,.104 S.Ct.- 774,78
LFd 2d 574,(1984)). . ‘We do not read Micro
Star. . that, way; .. moreover, such a reading
+“Would be contrary.to Acuff-Rose. Acuff-Rose
, expressly, rejected such a, 'hard evidentiary
Pmsumptmn” and stated that the, Court, of
Appeals “erred” by giving such dlsposnwe

has re]ected this presumption as applied to
the first and fourth-factor of the: fair use
analysis.: Acuff-Rose, 510 U.S. at 584, 594,
114 S.Ct.-1164 (clarifying Sony, 464 U.S. at
451,104 S:Ct. 774);. Instead, the fact that
Coniectix’s copying of the Sony BIOS wras
for a cominercial purpose is-only a “sepa-

rate faetor: that tend§'to weigh against a

finding ‘of fair use.”” Id. at 585, 114. S.Ct.

'1164 (mtcrnal quotatlon marks’ omltted) 10

[10] We ﬁnd that. Connectl_xs Vlrtual
Game Statlon is modestly transformauve
roduct creates a. new. platform, the
personal cdmputer, on Whlch consumers
can play games de51gned for the Sony
PIaVStatlon ,This, mnovatlon affords op-
portunities for game play in.new .environ-
ments, specifically - anywhere .a, Sony
PlayStation console and telev1s1on are not
available, but a computer with a, CD-ROM
drive is.. More important, ,the Virtual
Game Station itself is. a wholly:new prod-
uct;. notwithstanding: the similarity of uses
and . functions betweenthe: Sony. PlaySta-
tion -and -the : Virtual -Game. Station.: . The
expressive. :element ..of (software .:lies. as
muéh:in ithe: organization-and structure of
the: object code that ¥ins the .comiputer as
it does in the visual expression of that code
that- appears ona computer screen. . See
17-U.S.C. § 102(a) (extending copyright
protection: tororiginal works 'of authorship
that “can be perceived, reproduced, or. oth-
erwise “communicated, either - directly : or
with the aid of a machine or device™).
Sony does not claim that the Virtual Game
Station. itself contains object code that in-
fringes Sony’s copyright., We are there-
fore at a loss to.see how Connectix’s draft-
mg of entn"ely new obJect code for its V GS

-wcxght 1o the commercml nature of the use.
~ 5130 U.S: at:'584, 114 S5.Ct. 1164.-“Also; Micro
‘Star itself involved a use that was'noen-trans-
formative; which is mot the case here. See
" 'Miéro Star,+154 F.3d at'1113 & nit 6. CY.
_ American. Geophysical Union v. Texaco, fnc.,
60 F:3d'913, 921-22: (Zd Clr 1994) (amended
" ‘opinion)’ (re]ecung on'.gr bunds ‘of Acuff~Rose
“and “collected "cases, plesumptlon of unfair-
"hess for comimercial use as applied to Texa-
co’s lntermedlale copymg of copynszhted arti-
cles).
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program could not be' transformative; de-
spite the snm]armes in. functlon and sereen
output. ORI o

Finally, we musL Welgh the extent of any
transformation in. Connechxs Vn"tual
Game Station against the. s1gn1ﬁcance of
other factors, including commermahsm
that militate against fair use See Acuff
Rose, 510 U.S. at 579, 114 S.Ct. 1164.
Connectix’s commercial use;of; the copy-
righted material was an mtermedmte ,one,
and thus was only “indirect or derwatlve
Sega, 977 F.2d at 1522. Moreover Cop
nectix. reverse-engineered the Sony BIOS
to produce a product that would. be ¢om-
patible with games designed: for the Sony.
PlayStation. We have recoghized thispu-
pose as a legitimate one. under: the: first
factor of the fair use. analysis. »iSee’ id.
Upon weighing these factors; we. find that
the first faetor favors Conneetixar i -1 5

The district court 1"uled however' thélt
the Virtual Game Station Was noL Lransfor
mative on the J"auonale that a computel"
sereen and a Lelev1s1on screen are inter-
changeable, and Lhe Connectm product
therefore merely supplants the Sony
PlayStation console,,, Order, at 15. The
district court cleally erred F01~ the rea;
sons stated above, the Vlrtua 1 Game Sta—
tion is transformative and does not merely
supplant’ the PlayStation console T TIh
reaching its decision; the dlstmct court ap-
parently failed to co1qslder the expresswe
nature of the Virtudl Game Station soft-
ware itself. Sony’s #eliance on" Infinity
Broadeast Corp. v. Kirkwood, 150.].8d 104
(2d Cir.1998), suffers from- thé same de-
Ject The ]nfzmty court reasoned that a
“change of format, though useful, is, ‘not
technically a transformation.” Id. at-108
n. 2. But the infringing ‘party in that case
was  merely Lakmg copymghted ‘radio
transmissions . and retransmmung ‘them
over telephone lines; there was no. new
expression. /d. at 108 ]77fz’m{y does 1ot
change our onclusmn, the purpose and
character of Connectix’s .copying. pomts to-
ward fair use. g

< 4y Bffect *07” Hw use: 'upon t]w potewtwl
o market ' -

We also find Lhat He fourth factor? ef'.
fect of the use upon the potential’ Tharkét,
favorsi Connectix:: . Under. ths ,factor' we
eongideniy’ ey e e e
ot only” the extent' of malket harm

caused. by the. particular: actions of the

:alleged infringer, ‘but also ‘whether un-

»restricted and widespread conduct of the

~sort-engaged in by the! defendarit i

would resultin. a substantially: adverseé

- simpact on: the potential "market? for the:
y«orlgmall P Ve
AéuffaRose 510 1S at 590, 114 8:Ct 1164
(quotmg 5 M. Nimmer & D."Nimmer,
Niminer ion Copquht, §13. OoIA]M], it
182102.61/ (199‘3)) Wheieas atwork” that
merely supplants ‘or 'supersedes another 15
hkely 0 cause & ‘stibstantially adverse: mo
pact ‘on ‘the potentlal ‘market of the origi-
nal; a transformative- Work ig lesd Mikely 'to
do86;  See id:at” 591, 114 S.Ct. *1164;
Hayper & Roly Publishers, 1 110 NGt
Fnters, Inc,’ 471 U8 539, 06’7—69 100
S Ct 2218 85 LEd Zd 088 (1980) RIS

[11] The dlstmct co’ ; found, that “[L]o
Lhe extent that' sw:h a subsututlon [of Con-
nectix’s Virtial  Game :SLaLIOl'I for Sony
PlayStatmn console] occu S, Sony wﬂl lose
console sales and pr * Order at 19
We Feeoghize that this m ‘y be 80 But
because the Virtial Game Statioh is triahs-
formative, and does not merely, supplant
the PlayStamon console, the Vlrtual Game
Statlon 1s a legmma"ce competltor in Lhe
market for' platforms on “which Sony aid
Sony-licensed .games.-catl- be :played:.: See
Sega,, 977 I.2d at 1022423 Foy:this: 1ea_
son, some’ economlc“l‘oss bV Sony as ' a
result of. ths compeutlon does not compel
a finding-of no fair uses - Sony understand-
ably. seeks control over the 'market for
devices that play gamés Sony produces or
hcenses The copyllght law hOWGVe1
does not: confer such a monopoly. See 4 d
af 1023~24 “[AJn attempt: £0: monopolize
the" market by inaking it unpossﬂ:)le for
others o compete runs. counter to the
statutory purpose- of promoting creative.

R R s FER] ‘l‘:”wv
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éxpression and cannot- constltute a. strong
equitable basis for resisting the invocation
of the. fair -use doetrine.”). .. This. factor
favors Connectlx T I

T12]  The:four: statutory fair:use factors
must be “weighed together, in light of the
purposes of:copyright.”” - Acuff~Rose;: 510
U.S. at 578,:114 8.Ct.:1164. - Here, three.of
the factors favor Connectix; . one favors
Sony, and it is of-little;weight: ~Of course,
the statutory: factors: are not:exclusive,
Harpér, & Row,:471 U.S. at 560,105 8.Ct.
2218, hut we:.are unaware of other factors
not already considered that would . affect

our ;analysis.. Accordingly, we. conclude

that: Conneetix’s intermediate copying. of
the Sony:BIOS. during the: course, of .its
reverse engineering of that produet.was a
fair use under 17.U.8.C. § 107, as & matter
of Jaw., \With respect.to its claim of copy-
right 1nfrmgement Sony- has not .estab-
h%hed either: a likelihood of success on the,
merits or -that the, balance of hardships
tipsiin its favor. See Cadence Design,Sys.,
Ine. v Avamt! - Corp., 125 F.8d 824, 826
(9th Cir. 1997), ‘cevt..denied, 523 U.S. 1118,
118..8.Ct. 1795, 140 L.Ed.2d 936 (1998)
Accordlngly, we 1 need not address defenses
asserted by Connectlx under 17 USC
§ 117(a)(1) and’ our doctrme of copymght
mlsuse We reverse the dlStI']Ct court’
grant of a pl*ehmmary injunction on the
ground of copyrlght mfmngement o

B Tarmslmnent RN
The d]Stl"JCt court found that Connectlx 8
sale of the Vlrtual Game Statlon tarmshed

. We-do not accept Sony's argument that the
r\down]oadmg of :Sony's BIOS from "the Inter-

net was itsell an_infringement Jusufymg the

injunction. The evidence of record _suggests
ihat the downloaded BIOS played ‘a’minimal
‘role,”if any, in development -of the:Viftual

. Game: Station. We conclude: that, . on this

_Jecmd the downloading mﬁmgement if sych
It was, would not justify our upho]dmg the
‘injunction on'the development and salé f the
~Virtual Game: Station. - The Virtual Game Sta-

lion, itself infringes no. copyright. : Beanng in
,‘i‘mmd the .goals of the copyright law, ‘ ‘to stim-

ulate artistié ér cativily for the gener“l‘j)'ubhc
“good;” Soiy, 464 U.S, at 432, 104 S.Ct: 774

- (internal quotation marks omitted), ‘we' con-,

Sonys “PlaySta“mon " mark under 15
U.S.C. '§ 1125(e)(@).1:i The . district court
based its preliminary injunction, however,
excluswely on Sonys copyright claim, and
did not eite its' Larnlshmem finding as a
ground for the anunctlon Although we
can “affirm - the district court” on any
ground supported by the record,” Chas-
ley’s Taxi Radio Dispotch Corp. v. SIDA
of Haw.,, Inc., 810 F.2d 869, 874 (9th Cir.
1987), we'decline to affirm on’this alterna-
tive ground. ' Sohy has not shown a likeli-
hood of success on each element of the
tarmshment daun ‘

-:'[13] To prevall' ontits tarnishment
claim, Sony must show that-(1) the PlayS-
tation ‘“mark is:famous;” (2) Connectix ig
“making’ a-commercial . use’of ‘the mark;”
(3). Connectix’s “use began after the mark
became famous;” and (4) Connectix’s “use
of the mark.dilutes the quality of the mark
by diminishing the capacity of the mark to
identify and “distinguish goods andser-
vices”  Films of Dzstmcmon Inc. v. Alleg-
ro lem Prods., Iné, 12 F.Supp.2d 1068,
1078 " '(C.D.C4l. 199’8),“"’ 15 - US.C.
88" 1120(c)(1), 1127 (definition of “dilu-
tion”). - Connectix ‘does not dispute the
first and third" of these elements. - We
address only the fourth element.

Becaube Sony proceeds under a tarnish-
ment theory of dilution, it must show un-
der this fourth element that its PlayStation
mark will “suffer negative associations”
throughConnect‘lx‘s use. Hormel Foods
Corp. v. Jim Henson Prods., Inc., 73 F.3d

clude that there is a legitimate public interest
in the publication - of .Connectix’s ‘software,
and that this interest js not overborne by ll]e
record evidence related ‘1o the downloaded
BIOS. The imposition’ of an m]unchon is dis-
cretionary. See 17 U:S.C.:§ 502(a).’ On this
record, we conclude that it would be inappro-
priate 1o uphold the m]unctlon because of
Comnectix’s copying and use of the download-
ed Sony BIOS; damages' wotild adequately
‘protect Sony's ‘intérest with . respect to that
alleged. infringement. -~ See ‘Acuff~Rose, . 510
U.S. at 578 n. 10, 114 S. Ct. 1164 (dlscussmcr
factor's to be evaluated in deciding whether to
enjoiri’ product - found  to have exceeded
bounds of fair use). : o
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497, 507 (2d Cir.1996); see ailso 4 J. Thom-
as MeCGarthy, McCarthy ‘onw Tradenioriks
omd Unfair Competition. § 24.95 (4th ed.
1996 & Supp.1999). :The district . court
found the Virtual Game-Station does-nob
play PlayStation games as well as the
PlayStation console, and that although the
Virtusl Game Station’s packagmg ‘contains
g disclaimer to this effect, “gamé players
do not comprehend this distinetion.” Or-
der at 24-25. The Sony PlayStation mark
therefore suffers negatwe ésoc:latlons e
cause of this confidsion ofi' the parL of con-
sumers who' play ‘Sony gathes'on Lhe Vlrtu-
al Game Station sof‘cwale Id at’ 2 s

I]4] The. ev1dence on the record does
not support such a: ﬁndmg of mlsattllbu—
tion. The district court relied primarily on
a series of semi-anonymous reviews posted
on the Internet and submitted’ by Connec:
tix." As the distriet couit acknowledged
these veviews were '‘either ‘sutheriticated
nor jdéitified: “Mors nnp' -tant, the print-
out of the eothiients’doel 'not reveal the
context in which the-comments Weleimade,
thJs oml‘ssmn makes Lhe extent of

1eha] V The dlstl 1cL choul
to two focus group studle

0
and PlaySLatlon, but shed no hght' on Lhe
question of misattribution. ;.. This,svenet
jeet  as, clearly, erroneous  thes;district
cour*L’s ﬁndmg Lhat the Vlrtual Game Sta-

on a m]sattrlbutmn Lhe01y of tal n] mentﬁ.»

Nor are we persuaded bV Sonys argu:
ment that the difference ' qualit; he-
tween the two platforins is'itself siifficient
to find tarnishment. +8¢e Deere & Co. .
MTD Prods; Jnc:, 41:7.3d 39, 43 (2d Gir:
1994) (““Tarnishment’s generally - arises
when. the plaintiffs trademarkrisilinked:to
products- ‘of i -shoddy »quality,” diminishing
the valueof the mark:“becaise the public
will dssociate: the lack  of quality:~ . .. with
the. plaintiff's unrelatedigoods:?).. Byven if
we assume; without detiding, that«the con-

CORp,
cept: of  tarnishment ig

609
abla: t the
ufﬁ-

PPl
present faetual scehario,. 1the1C

cient evidence to:ssuppop
nishment.. *“The smlepqutaal ’flndm
ment is afinding that pl?ﬁntlff of
suffer negatlve associations throy
dant’s use.”  Hormel FOods 731
507. The evidence here faﬂ F.3
suggest that Sony’ ¥
regarded or was liKely" fy be
negatively because of its peps
Connectix’s Virtual Game Station, The o
idence is not even substantial op the o
ty of that perfoermance. The Sony s Uah~
each ofy:included ;eight.. paluclbahtsud
sentedia range-of. conclusions,,: One. stple
conchuded;that.“{oin. balaﬂcevthe 1esl;ltud y
this focus group study show that the tS of
ers preferred the PlayStation gamin est-
periente’ ngver ithe :Virtual “Ghms S ibex
gaming eXperiencd” “The othey COim]u(;bl
that” ‘consumers founid* tHe! Virtyays Gt d
Statioiiwas “generally: ‘atfcéptable £ O?e
game, but-“neatlyunplayable o5 anOthell
The internet reviews:submitted by Con.
nectix also presented a range of Opinion;
while some’anonymous 1ev1ewels loveq Lhe
Virtual Game Statlon Some were ambivs,.
lent, and a relative few hated the Virtua)
Game Station emulatlon In Lhe"()lﬁg; ro.
view for attribution!” Néiwsweek sald the
software played “surprisingly well,” ang
th‘at some , games, on Jthe Vlrtual Game
Station pgked " Stéven. Levy, Play it
You1 Way,” Newsweek Max ‘

1 : 5 LO Suppom
a conclusmn\that Lhe shoddlness .of the

,Conneebms réverse: engmeeung ‘of the
Seny ' BIOS extracted ‘from a Sony Playg.
tatioh consdle purchased by Conhectlx ene
gineer g protected as a fair use: Othey

intermediate ‘copies of the Sony
made by Connectix, il they infrin

Sony's “copyright; do not justify lnmncied
relief. = For these reasons, the disty :;L

BIog
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court’s injunctionsis-dissolved. and the case
is remanded to the.district ¢ourt: ; We-also
reverse the:district -court’s: finding that
Connectix's Mirtual-Game Stétion has tar-
mshed the Sony PlayStatlon mark.

iR

H.C., i mingrj appearing’ by her néxt

«friend’ Gale-Eynn- Gordon; + MiD. &
v Idelte Clarke,‘Plamuffs—Appellants

I NS ek Lot ;"

Cawl KOPPEL Judge pro tem of the‘

“ Superior, Court for the County of Los
+- Angeles; ; Dianna -, Gould—Saltman,
2 Bsgs Los Angelesr County:. Superlor
Court Defendants—Appellees :

No 99—55029

", v; Unlted States Court of Appeals, i
. i Nanth Cireuit: .




