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BOOK IV.

JUS.
OF RIGHTS AND OBLIGATIONS.

Cuarter 1.
RIGHTS IN GENERAL.

648. Laws made by socicties of men acting in
their capacity of States (94, 375), require the Moralist’s
consideration in two points of view: first, as supplying
the materials of hwman action; and sceondly, as cases
to which moral principles are to be applied. Laws
supply the materials of human action; for they define
property, marriage contract, and the other clements of
human life, with regard to which men may act rightly
or wrongly. Again: Laws are cases to which moral
principles are to be applied ; for the Laws onght to be
Jjust, and to promote justice, veracity, purity, humanity,
and other virtues, among men. In the first point of
view, Morality takes Law for granted, and so far,
depends upon Law. In the second point of view, Taw
depends upon Morality, and must conform to Morality.

We cannot reject either of these views, If men’s
Rights are not fixed by Law, or by enstom equivalent
to Law, there is no ficld for moral action. To act
morally, a man must abstain from theft, adultery,
breach of contract, violent aggression on other persons,
and the like. But if there be no received definition of
property, there can be no theft; if no definition of
marriage, no adultery ; if no definition of contract, no
breach of contract; if no definition of personal rights,

B2



4 ‘ JUs. . [Boox 1v.

no violation of personal rights. Our Morality becomes
a mere formula of unmeaning words, if, having asserted
the Duty of honesty, purity, veracity, humanity, we
allow each person to decide for himself what is honesty,
what is purity, what is veracity, what is humanity,
without any recognition of the common rules by which
property, marriage, promises, personal sccurity, arc re-
gulated. A person who asserts Morality to be inde-
pendent of Iaw to the extent of rcjecting legal de-
finitions of Rights as of no moral value, is led to a
Morality by which any conduct whatever, however
dishonest, false, impure, violent, according to common
rules, may still be asserted to be moral.  So far therefore,
Morality depends upon Law.,

But on the other hand, as we have seen in the pre-
ceding Book, Law must conform to Morality. Justice
requires (893) that incquaggics, those produced by
Law, as well as others, should be constantly corrected :
and in like manner, that Laws which authorize or occa-
sion inhumanity, falsehood, impurity, and other immoral
habits, should be reformed. And thus Law depends
upon Morality.

We have already scen (398, 399) how this apparent
inconsistency is reconciled. Taw must tend towards .
Justice, constantly, thowgh it may be slowly. Law
must be considered in the first place, as positively and
peremptorily fixed : it judges everything according to
its own Rules and Definitions. DBut these Rules and
Definitions may change from time to time: and in the
course of the moral cultivation and education of man, of
which we have spoken (104), do change. Men change
their Rules with a view of making them more conform-
able to the Supreme Rule of human action. They
endeavour to determine Rights more rightly ; to make
the Laws more just. And thus, for the moment, at
any time, Morality depends upon Law; but in the long
run, Law must be regulated by Morality. The Morality
of the individual depends on his not violating the Law
of his nation; but the National Law must be framed
according to the National view of Morality. The
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moral offense of coveting my neighbour’s goods, as well
as the crime of stealing, extends to everything which
the Law determines to be his goods. But the Law
which gives him everything, and leaves me to starve,
may be an unjust Law; and if so, may be altered by
the progress of time, and by the improved Morality of
the legislative body.

649. We shall in this and the succceding Book,
consider Laws under the two aspects which we have
mentioned. In this Book, Law is considered as fixed.
and given. But even under this aspect, Law is con-
sidered as the expression of Justice, The Law gives
to cach person his Rights, but the Law also aims at
giving to each person what it is right he should have.
That which is legally fixed is intended also to be
morally right. Jus, the Doctrine of actual Rights and
Obligations (90), has for its object to conform to
Justice.

In all cascs of human action, considered with reference
to Morality, there is (390) an Idea and a Fact. The
Fact is the actual Law and other given external cir-
cumstances of action: the Idea is Justice, or some other
Moral Idea derived from the Supreme Rule of Iuman
Action, that is, from the Moral Nature of man. The
Fact is an historical clement. It is what it is, in virtue
of the previous course of events, which have successively
produced or occasioned onc another up to the present
time.  The Idea is the purely Moral clement of our
judgement. The Law, as part of the Fact, is historical.
It 1s what it is in virtue of the national history (384).
The Laws of acquisition of property, of inheritance,
contract, marriage, and the like, have been produced in
cach country by a scries of historical cvents. If the
previous condition and history of the nation had been
different, the present -Laws would have been different.
But yet, as we have said, at each step, Legislators and
Jurists have cndeavoured to make the Law the ex-
pression of Justice under the conditions of the case.
Good Jurists have interpreted the Law according to
Principles of Equity (401, &c.) And thisis involved in
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the notion of Jus. Wise Legislators have endeavoured
to make Laws accordant with the Principle of Morality
in its largest sense, as applied to the action of States.
The mode of doing this we may treat of as Polity. And
Jus and Polity, will be the subjeets of this and the
succeeding Book. Jus treats of what Law is, and
Polity of what it ought to be, both of these regarding
Law as the instrument of Morality.

650. In order to treat of Jus, we must take Law
as it is. But Law, wherever it is, has an historical
origin.. We must therefore take as our case some com-
munity with its Laws as they are given by the Ilistory
of the Socicty.

Of the Systems of Law actually established in the
world, two cspecially deserve our motice, and may
throw light upon our subject, if we follow them into
some detail; namely, the System finally cstablished
in the ancient world, and the System actually established
in our own country. The former Body of Law was
that which prevailed when the whole civilized world
was one single State; the latter is that which prevails
in the State in which we live. 1 speak of the Roman
Law, and the English Law. These two Systems of
faaw arc those in which we are most interested, as past
and present realitics.  They are the Laws of two nations,
both of them cminent for the clearness of their jural
pereeptions, and their vigorous habits of jural action.
We may also take some examples of Laws from the
Laws of the Jews; for these arc of importance, in
consequence of their antiquity, their authority, and
their influcnce upon Christians. And for the reason
just mentioned, we shall take into our review some
of the Comments of Jurists, as well as the Dcerces of
Legislators.

651.  In the notices which we shall give of Roman
and of English Law, we do not pretend to give a
complete account of each System: nor cven of the prin-
cipal parts of each System; but mainly, tc exemplify
the manner in which the historical element of a national
System of Laws shows itself. The Jus of the Romans,
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the Common Law of England, may be conceived as collee-
tions of traditionary principles which do not derive their
authority from legislation at a given epoch, but from the
national idea of Rights and of Justice: and these ideas
arc defined and developed, not constituted, by their
application to particular cases and by the dicta of Judges
and Jurists. With regard to this clement new Laws
are made rather to declarc and interpret than to change
the existing Law.

But besides this traditional Jus we may have Legis-
lation the object of which is to reform and improve
the Law. Statute Law may remedy the errours as
well as the obscurity or uncertainty of the Common
Law. And such Legislative Reforms and Improvements
must be regulated by the Moral Ideas (Justice, Equity,
Tlumanity, and the like,) of which we have alrcady
spoken in the Sccond Book. But these Moral Ideas,
when applied to the purposes of such Legislation, assume
a political aspect. They belong to Polity, and under
that head will be treated of in the next Book. They
dircct us to the consideration of the Duties of the Statc,
and give rise to Principles of Political Morality.

652. In order convenicntly to survey the legal
Definitions of Rights, we must divide Rights into their
kinds, and arrange them in order. The Division and
Arrangement of Rights in different Codes, and different
Jurists, have been various. 'We shall have before us
the Division and Arrangement which are most suited
to our purpose, if we take those Classes of Rights
to which we have been led by our survey of the Springs
of ITuman Action. Of these Classes, the principal are,
as we have said (80), the Rights of Personal Security,
the Rights of Property, the Rights of Contract, the
Rights of Marriayge, and the Rights of Government.
To these we might add, as has been said, other asserted
Rights, arising from less simple and universal springs
of action, ag the Right to ¥rcedom of Opinion, and the
Right to Reputation. But these are less important;
and we shall for the most part confine our attention

to the Fize Principal Classes of Rights which we have
mentioned.
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In the Roman and in the English Law, all the five
Classes of Rights are, for the most part, clearly and
fully established; and the same is the case in all commu-
nities, in which Law has made any considerable advance.
In rude and turbulent conditions of Socicty, it may
happen that some of these Rights are very imperfectly
defined, and very precariously held; or it may be, that
from a portion of the community some of them arc
withheld altogether. Thus, in countrics where Slavery
exists, the Slave has not the Rights of Personal Sccurity.
The constraint which Slavery implics, is of itself an
entire violation of the Rights of Security. And the
Slave is further liable to blows and wounds in a great
measure at the will of his master. He has commonly
no legal remedy for such inflictions, which would be
Wrongs, if any Rights of the Person existed for him.
And with the loss of this class of Rights he loses all.
He can have no Property ; for he can have nothing which
his master may not take from him, using violence if
other courses fail. Ile cannot contract to do anything ;
for what he is to do, must depend on the Will of his
master.  Ie cannot even have the Rights of Marriage;
for his master may at any time separate him from the
sharer of his bed.

653. Thus, in such cases, we have an absence of
all the Classes of Rights.  Such eases are recognized in
the Roman Law, for Slavery was one of the clements of
Roman Society. One of the distinctions laid down as
the basis of the Roman Code is, that all men are #reemen
or Slaves. “Summa divisio de jurc personarum hae
est, quod ommnes homines aut liberi sunt aut servi*”
But this state of things was afterwards altered, by the
improved condition of the national morality. The steps
of transition in the abolition of slavery are gradual. In
many countries, there exist classes which, without being
Slaves destitute of Rights, have Rights inferior in kind
to the Classes above them. In many cases these inferior
Classes are the successors of a vanquished race: for in
ancient times, by the custom of nations, the conquered

* Inst. 1.3.
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in war became the slaves or servants of the conquerors.
The stages by which, from this condition, men pass to
an equality of Rights, are generally conneeted with the
Right of Property, and cspecially with the tenure of
property in land. Thus, in many countrics, in which
the land is cultivated by Sersfs, who arc allowed to
raise their own subsistence from the soil, but compelled
also to labour for the Master to whom the land belongs,
men are often aseripti glebe ; bought, sold, and inherited
with the land: yet they arc not Slaves. They have a
right to their own share of the produce; and, under
favourable circumstances, pass by various gradations
into the condition of Freemen; a change which is taking
place extensively at present, in the state of the cultivators
of Kurope. Property in land is a Right which exists in
all States; yet in some States the Right of Property of
individuals has been much limited. In some of the an-
cient Republics, as for instance Sparta, the land belonged
in common to all the citizens. And in another form
of Socicty, which prevailed in India, the Ryots or
Cultivators generally oceupied the land in conmon, and
were collected in villages under officers who distributed
to the cultivators and tradesmen their respective shares
of the produce*. Out of the carlier forms of tenure of
land, emerged the more complete Rights of Property of
modern times; bearing traces however, in many respects,
of their historical origin.

The Rigbts of Marriage are justly considered as
essential to settled Society : and those who look back to
the origins of things, speak of those men as the founders
of Socicty, whose office it was to establish this institution:
concubitu prohibere rago. Yet the female slave has
generally heen at the mercy of her master, wherever
slavery has existed : and polygamy has been a practice
extensively prevalent, and has only gradually given way
to more perfect forms of the Rights of Marriage.

G54. It may be asked whether the Five Principal
Classes of Rights, which we have mentioned, are entirely

* Jones On Rent, p. 116.
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distinct ; whether onc Class does not run into another.
Especially, it may be asked whether Contracts do not
necessarily imply Property; for we contract to buy and
sell our property ; and whether Property be not merely
a general tacit Contract that cach shall have his share.
To this we reply, that Contract is really distinet from
Property: we contract for services, for bodily labour,
for mental labour, for knowledge and intelligence, as in
hiring a teacher, or combining in a literary work., It
may perhaps be said, that a man’s limbs, his knowledge,
his intelligence, his mind, are his Property; so that, in
these cases also, Contract implies Property. DBut to
speak thus, is to introduce a lax and fanciful use of
words, which renders all exact expression and rigerous
reasoning impossible. Such a use of words annihilates
the fundamental distinction of Persons and Things; and
is inconsistent with our previous rcasonings, in which
we established the existence of Rights.  For the Right
of Property was shown to be necessary, by considering
that man cannot act without some command of the
external world, the world of material objects. By the
nature of our arguments, we spoke of Property as some-
thing external, visible, tangible; or at furthest we included,
(as we shall sce,) only the inseparable appendages of
such material Property. 'We cannot consider Anowledge
and mind as Property, without making Property cease
to have any definite meaning at all.  IHence Contract
may cxist where Property does not; the two Conceptions,
and the corresponding Classes of Rights, arc independent
of cach other*.

* The distinction of the rights of property and the rights of
contract agrees with the antithesis established by Roman Jurists,
between Jus in re and Jus ad rem: the former being a property
in the thing ; and the latter being a right of contract relating to
the res, but only good against the other party to the contract.
The primary notion of property is that it consists in things, or
the adjuncts of things; (as a right of way:) and in this sense, no
property can exist, without some corporeal thing for it to inhere in.
But the Law has created various rights in particular persons, which
may in a wider sense be called property : as an exclusive right to
the use of an invention given by a patent to the inventor: an
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Again: we reply, that Property cannot be said to
depend upon tacit Contract, if we are to classify Rights
at all. For Contract, as we now consider it, is the result
of a special Act; or at least of an Understanding founded
on some distinct analogy. A Contract implies Language,
or somcthing cquivalent to Language: Droperty docs
not imply the use of Language, or any substitute for it.
A tacit Contract, not understood from any special act,
but, without any speeial ground, assmned as a universal
fact among men, is not a Contract in that sensc in which
we have used the term in our previous reasomings.
Moreover, if we suppose the prevalent respeet for the
Right of Property to be founded upon a tacit gencral
Contract, we must, for the like reasons, suppose the
prevalent respect for the Rights of the Person, and for
the Rights of Marriage, to be founded upon tacit general
Contracts: and thus, all Rights would be identified with
Rights of Contract. DBut such a use of terms would
make all classification of Rights impossible.  We must,
therefore, make Coutract a special and definite kind of
Right: and if we do this, Property will be independent
of Contract, and the corresponding Classes of Rights
will be distinet from cach other®.

The Five Classes of Rights of which we have spoken
do not occur, in that form, in the Roman Law. But we
see in that Law indications which readily direct us to

exclusive right to publish a certain book, given by a law of copy-
right to the author. Such rights, however reasonable and just, are
rather of the nature of Privileges or Monopolies than of Property.
Literary property, for instance, as the copyright of authors is
termed, is not a property in the author’s manuscript mcerely, nor is it
a property in all the printed books which follow the manuscript ; it
is the exclusive privilege of publishing and selling such books.
Such incorporeal property agrees with other property in this respect,
that it may be transferred by contract: but this can only be done in
virtue of special laws regulating such property.

* Other ambiguities or variations occur in the arrangement of
Rights. Thus, in the Prussian Law, Rights of Domestic Servants
are not arranged as we should arrange them, with Rights of Con-
tract; (Hiring;) but with Rights of Persons. This is an ap-
proximation to the distinction of Persons into Free, and Slaves,
assumed by the Roman Law.
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those Rights. The leading distinction of heads, in the
Institutes of the Roman Law, is of Persons, Things, and
Actions. Omne jus quo utimur vel ad Personas pertinet,
vel ad Res, vel ad Actiones®. 1lere Actiones means legal
proceedings; hut we may take the term as representing
peculiarly the Class of Rights of Contract; for these
derive their reality especially from the support of the
judicial authority. The Second Book of Justinian’s
Institutes is mainly concerning Property, De Rebus;
and the Third, concerning Contracts. Family Rights also
are distinguished in the Institutes from the other Rights
of Persons. Thus, in the First Book, the ninth and
tenth Titles are, De Patria Potestate and De Nuptiis.
655.  In both the Roman Law and the English
Law, there is a distinction of Wrongs, as Private, and
Public Wrongs. For the Social Order being established,
in which respect for the Rights of all is commanded,
those who transgress this respecet, offend, not only against
the particular persons whom they injure, but also
against the State, the gencral protector of Rights. If
one man violently beats or wounds another, he not only
wrongs him, but violates the general order of Socicty.
On the other hand, if one man holds, and claims to hold
rightfully, a ficld or a housc or a horse to which another
also asserts a claim, the first may be doing a wrong to
the sccond, but the possession being held under the
show of law and justice, the question between the two
claimants is, which of the two really has the right which
both assert. The former is a Crime; a Public Wrong;
and a Crime belongs to Criminal Law, and must be
tried by Criminal Courts. The latter is a question of
Private Rights, belonging to Cizil Lww, and to be
decided by an Action or Suit, Actio. In England,
the Office of the State, as the guardian of Order, and

¢ Inst. 1. 2. ““ The whole body of Jural Doctrine refers either

to Persons, or Things, or Actions.” The Rights of Persons in-

clude the Rights of Family, as well as Individual Personal Rights;

- the Rights of Government arc implied in the actual enforcement of

all Rights; but in a fuller treatment of the subject, require to be
made a distinct class,
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of the Rights of all, is embodied in the person of the
Sovereign. A person who commits violence, breaks
the King's Peace®.

Taking the Classes of Rights as we have stated them,
we shall now notice some of the jural expressions and
distinctions by which these Rights, and the correspond-
ing Classes of Wrongs, have been practically carried
into effect in particular circumstances.

Cirarrer 11
THE RIGIITS OF TIIE PERSON.

656. Tne Rights of the Person are the Rights
to Safety, Sccurity, and Irec .Agency, which, as we
have said (79), arc requisite for the peace of Society,
and the human and moral character of man’s actions.
These Rights arc protected by the Laws, which prohibit
deeds of force and violence in general. But from the
extreme of violence, the infliction of death, there is a
gradation to slighter acts, which also are Wrongs or
Injurics. The division of these Wrongs against the
Person is very similar in the lJaws of most countrics.

In the Laws given to the Jewish people, the primary
Law upon this subject was the Command, Z%ou shalt
not kill: and this Law was followed out by various

* In some cases the distinction in the English Law between
criminal and civil proceedings depends upon whether the public
peace is broken or not, not upon whether the injury be a violation
of the rights of the person or of property. A fulsc (that is, wrongful)
imprisonment, though an injury to the person, would not be the
subject of indictment (that is, of a criminal process). A forcible
entry into a house is the subject of criminal proceedings.

The same act may be both a crime and a private wrong. ¢. g. In
English Law an assault and battery, which, as a misdemeanour,
may be the subject of an indictment, may also be concurrently the
subject of an action for damages.

In Roman Law, Crimes are included in the body of the Jus
Civile.
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Rules concerning Smiting: whieh are given in the
Book of Exodus, chap. xxi. verse 12, and the following
verscs.

In the English Law, procecding from Homicide, which
is the highest crime against the Safety of the Person,
the following offenses arc treated of : Muiining ; (anciently
Mayhem*,) which is an injury depriving a man of the
use of some bodily member: Wounding ; which consists
in giving a man some hurt with a weapon which breaks
the skin: Battery ; which is any, the least, 1lurt or
Violence unlawfully and wilfully done: dssanlt ; which
is an attempt to do such violencet. Zhreats and Me-
naces, by which a man is put in bodily fear, are
generally not punishable; but they may be the ground,
of compelling the person who uses them to give sureties,
that he will keep the peace.

The least touching of another person wilfully or in
anger is Battery: for the Law, as the Commentators
upon it remark, cannot draw the lines between different
lower degrees of violence, and therefore totally prohibits
the lowest degree.  In like manner among the Romans,
the Cornclian Law, De injuriis, prohibited Pulsatio,
as well as Verberatio: distinguishing Verberation, which
wag accompanied with pain, from Pulsation, which was
not.

657. Without attempting to enumerate all the
wrongs of this class, we may noticc other Wrongs
against the person, consisting in Violations of the Right
of Personal Liberty. These come under the head of
Llulse Dinprisonment; so called in oppesition to truo
Imprisonment, which is constraint put upon the person
by the authority of the law.

To these oftenses may be added Aidnapping, the

* Mayhem is, in strictness, confined to a deprivation of some
member by which a man is rendered less able to defend himself;
as a leg or an arm, but not a nose or an ear.

t Threats (with certain exceptions) to do bodily harm, as also
challenges to fight, arc only regarded in their tendency to provoke
a breach of the peace, and in these cases are not the ground of
punishinent, but of Surctics. Blackstone, 1v. 233.
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forcible abduction or stcaling away of a man, a woman,
or child, from their own country, and sending them
into another. This offense was noticed also in_the
Jewish Law*: “Ilc that stcaleth a man, and selleth
him, or if he be found in his hand, he shall surely
be put to death.” So likewisc in the Roman Law,
Plagiwm, the offense of buying, sclling, taking or
keeping as a slave, a freeman, was severely punished.
The Plagiarius was generally condemned to the mines.
658. The English Law also takes cognizance of
injuries affecting a man’s health, arising, not from
Malice, but from neglect. Thus a remedy is given
when a person is injured by sclling him unwholesome
provisions or wine; or by a neighbour’s exercise of a
noisome trade which infects the air. There is also a
legal remedy given to a man for the neglect or unskilful
management of his physician, surgeon, or apothecary,
which is called male pravis. The same is the course
of the Roman Lawt: Iinperitia culpe adnwmeratur:
eeluti 8i medicus curationem deliquerit, male quampiam
sccucrit, aut perperam e medicamentwm dederit.  The
Injurics which are under our consideration, in this part
of our work, are, for the most part, accompanied with
Malice; but the physician’s Inditference to his patient’s
health, and Disregard of the Trust reposed in him,
arc held by the Legislator to give to such damage, so
inflicted, the character of Wrong, as well as Damage.
Malicious Intention, or a carelessness of mischievous
conscquences equivalent to malicious Intention, is requi-
site to the notion of the Wrongs or Crimes here spoken
of. But in the cases which have just been mentioned,
such Malicious Intention or carclessness is inferred from
the act itself. In all cases of personal damage inflicted,

* Exodus xxi. 16.

t Inst. 1v. 3. “ Want of skill is accounted a blamable neglect ;
as in a case in which the physician leaves off his attendance on
the patient while the cure is incomplete, or performs a surgical
operation wrongly, or gives pernicious medicines.” A similar
maxim is found in Old English Lawyers: ¢ Like law is for want
of skill as for want of care.”

AT~ € © ~
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the law infers malicious intention, unless there be some
circumstances to excuse, mitigate, or justify the act.

659. Homicide is excusable when it is committed
without intention; in the Law phrase, by Misadventure,
per infortunium ; as in the case mentioned in the
Jewish Law*: Wien a man goeth into the wood with
his neighbour to hew wood, and his hand fotcheth a stroke
with the aze to cut down the tree, and the head slippeth
Jrom the helve, and lighteth wpon his neighbour that
he die. But though this is termed Excusable Homicide,
the Jewish Law did not protect the slayer till he
had reached onc of the Cities of Refuge; and the English
Law levied a fine upon the delinquent; also the thing
which was the instrument of death was forfeited under
the name of a Deodandt. The fine has been remitted
at the suit of the person concerned as far back as our
legal records reach; but the law of Deodand is still
in force. These cnactments seem to be intended to
express the high value which the law sets upon human
life ; so that it always supposes some degree of blame in
the conduct of him who takes away life, except by ex-
press permission of the Law itself.

660. In thesame spirit, the Law docs not generally
allow Games, which may end in blood, to be received
in justifications of homicide; as Tilting, Sword-playing,
Boxing. And in general, if death ensue in consequence
of idle, dangerous, and unlawful acts, as shooting, or
casting stones in a town, the slayer is guilty of Man-
slaughter, and not of Misadventure only. But to show
how much such distinctions depend upon the actual
law, we may observe, that by the Knglish Law, if the
king command or permit such diversions, and death
ensue, it is only Misadventure. In like manner, by
the Laws both of Athens and Rome, he who killed
another in the Pancratium or Public games, authorized
or permitted by the State, was not held guilty of Homi-
cidet. Siquis colluctatione, vel in pancratio, vel pugilis,

* Deut. Xix. 5. + Deodands are now abolished.
I Plato, Lrg. Lib. vir; Dig. 1x. 2.7.
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dum inter se exercentur, alius alium occiderit, cessat
Aquilia (Lex), quia gloric causd ot virtutis, non injuric
gratia, videtur damnum datum.

661. Homicide in Self-defense, se defendendo, upon
a sudden affray, is excusable rather than justifiable by
the English Law. When a man protects himself from
assault in an unpremeditated quarrel, and kills him
who assanlts him, it is termed by the Law chance-
reedley ; (or, as some choose to write it, chaud medley ;)
‘which signifies a casual affray, (or clse an affray in the
heat of blood, chaude mesiée). This term is rightly
applied, when the slayer engages in no struggle, except
what is necessary for self-defense.

662. When Ilomicide results from sudden heat
of passion, arising naturally from provocation, without
an intention previously formed, it is in English Law
termed Manslaughter ; as when one person kills another
in a sudden quarrel. For the law pays, say the Com-
mentators *, such regard to human frailty, as not to
put hasty acts, and deliberate acts, on the same footing
with regard to guilt. But in cases where homicide
is committed upon provocation, if therc be a sufficient
cooling time, for passion to subside, and rcason to
interposc; and if the person so provoked afterwards kill
the other, this is deliberate revenge, and not heat of
blood, and amounts to Murder.

663. Murder is Ilomicide committed with previous
intention, which is termed Malice prepense, or Malice
afore-thought. 'This is the most atrocious of Crimes.

664. Homicide is justifiable by the Law of Eng-
land when it is committed for the prevention of any
forcible and atrocious crime. If a person attempts
robbery or murder, or endeavours to break open a house
in the night-time, and is killed in such attempt, the
slayer is acquittedt. The Jewish Law had the like

* Blackstone, 1v. 191,

t By the more modern decisions of law, the distinction of night
and day is no longer noticed. The owner is now understood to be
entitled to resist the robber to the last extremity ; subject to the
condition of showing that that extremity was requisite for the
defense.
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rules*: Jf a thicf Le found breaking up, and be smitten
that he die, there shall no blood be shed for him. So also
in the Roman Law: the Law of the Twelve Tables was,
S'i nox (noctw) furtum faxit, sim (si eum) aliquis occisit
(occiderit) jure casus esto. DBut there was, in this case,
to be no attempt at scercey on the part of the slayer;
but, on the contrary, a loud appeal to any onc within
hearingt; Lex xu. Tabularum furem noctu depre-
hensum occidere permittit, ut tamen id ipsum clamore
testificatur. In the day-time, the person attacked by a
robber is allowed to put him to death if he cannot
otherwise defend himself: but we are not, by the
English Law, allowed to kill any one in order to prevent
a crime, if the crime be unaccompanied by violence. In
this case, the Law requires us to cause the offender to
be legally apprehended and tried.  So also the Jewish
law, in the place already quoted §: If the sun be risen
upon him, there shall be blood shed for him, for he should
make full restitution. And the Roman Law is similar§ :
Interdin deprehensum ita (lex) permittit occidere, si is
se telo defendat, ut tamen wque cum clamore testificetur.
And again; Sed et st quemcunque alivin ferro se pe-
tentem quis occiderit, non videbitur injuria occidisse ; et
$i metw quis mortis furem occiderit. Sin autem cum
possit adprehendere maluit vccidere, mayis est ut injurid
Jecisse videatus.

G65. The Laws of Solon ||, and the proposed Laws
of Platoq, agrec with those alrcady mentioned, in
making a wide distinction between the modes of re-
sistance permitted against the nocturnal and the diurnal

* Exod. xxii. 2.

t Dig. 1x. 2. 4. The Law of the Twelve Tables makes slaying
a thief detected in the night to be allowable, provided the slayer call
aloud on the occasion of the act.

+ Exodus xxii. 3.

§ Dig. 1x. 2,3, A thief detected by day may be slain if he
defend himself with a weapon, and if, as before, the slayer call
aloud. And if a man slay him who assaults him with a weapon, it
is justifiable : and if a man slay a robber, being in fear of his life.

But if he was able to apprehend him, and chose rather to slay him,
it is not justifiable.

|| Demosth. adv, Timocrat. € Legg. Lib. 1x,
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thief. It has been discussed among Jurists *, what is
the ground of this difference. Thoe rcason which they
assign is this: that the Law docs not allow a man to be
put to death by a private hand, on account of an cx-
pected loss for which the Taw can give redress: but
only on account of danger to the person, which may be
beyond redress ; that therefore by day, when the person
attacked can sec the extent of his danger, he is justified
only to the extent of his danger, and so far as the
wrongs arc of an irremediable kind ; but that by night,
when the unknown extent of the danger may lead him
to believe 1t extreme, and when aid and testimony are
difficult to obtain, he is justificd to the extent of his
fear. The Law is willing to accept such justifica-
tion, because it cannot afford him redress in any other
way.

Y 666. When a person commits acts of violence
against another, having reccived extreme I’rococation,
but not being in danger, by the Law of England, the
provocation mitigates, but does not justify the offense.
The Mitigation is not available, if there have intervened
time sutficient for the passions to cool: for if that be the
casc, the Law itsclf is rcady to redress the injury.
Tlenee, when two persons in cold blood mecet and fight,
any mischief done by one to the other cannot be excused
by alleging previous Provocation. And thus, in the
case of a Ducl, in which the combatants take measures
tending to destroy cach other’s lives, the Law has fixed
the crime of Murder on them,

667. A person committing an act of violence may
have others who assist or «det him, without their taking
the same share in the act which he does himself. He 1s
the Principul, they are the dceessories.  And these are
distinguished into Accessories before the Fact, as those
who urge a man to commit murder, and provide him
with arms t; and A ccessorics after the Ifact, as those who
harbour the murderer, knowing the crime to have been

* Cirot. B.ct P. 11. 1. 12,

t In general, even a privity to the intention to murder makes a
man an accessory before the fact.
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committed. Some distinctions are made in the assign-
ment of punishment to Principals and Accessorics: but
absence when the crime is committed is requisite to
make a man an Accessory. Thus the Scconds in a Duel
are guilty of murder as Principals in the Second degree.

668.  As we have said, the English Law docs not
allow Provocation to excuse acts of violence, except
when there has been no time for passion to cool; and
thercfore does not acquit cither of the combatants in a
Duel on the ground of any provocation which he may
have reccived. Yet the administration of the Law has
often been so conducted, that it has scemed to recognize
the Challenge as an excuse for the atfempted Homicide.
This inconsistency, between the letter and the practice
of the J.aw, has, perhaps, in some measure, arisen out
of the customs which prevailed in Europe some centuries
ago, when Ducls were permitted openly by Christian
States; and the person who did not scck redress, by
such means, against any cxpression of contempt or
menace uttered against him, incurred general blame
and contempt as a coward.

669. Among the justifiable acts of violence, we
may notice those which the Law not only permits, but
authorizes and commands; as the Tmprisonment of
criminals, and their Punishment by stripes, wounds,
maiming, exile, or death. But in such cases, nothing is
allowable which the Law does not require.  To kill the
greatest of malefactors extra-judicially, that is, not ac-
cording to the prescribed course of the administration of
the Law, is Murder. Llence, if the judge who condemns,
be not lawfully authorized to do so, he is guilty of
murder.  And the judgment wmust be exccated by the
proper Officer, for no one else is authorized by law to do
it. The Judge may condemn, but must leave it to the
Sheriff or his deputy to execute the sentence. Even if
the Officer alters the manner of excecution, as if he be-
heads onc adjudged to be hanged, it is murder.

670. Other cases in which Homicide is justifiable,
because committed for the furtherance of the law, are
these: when an officer, in the execution of his office,
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kills a person who resists him :—when prisoncrs assault
the gaoler or officer, trying to escape, and he kills them :
—when an assembly of persons (that is twelve, or more)
become riotous, and being required to disperse by the
proper magistrates, refuse to do so. But it is added, by
the expositors of these laws, that there must be in such
cases an apparent necessity on the officer’s side in order
to justify him. It must appcar that the culprit could
not bo apprehended, the prisoner could not be kept
in hold, the riot could not be suppressed, in any other
way.

y 671. There is another class of actions which may
assume the aspect of infringements of the Rights of the
Person, but which are justified in virtue of the Au-
thority which the Law recognizes as residing in the
persons who commit the acts.  According to the English
Law, the Father has an authority over his Children
which entitles him to strike or constrain them, under
certain conditions. A Master has a like authority over
his Apprentice, and a Schoolmaster over his Scholar.
In these cases, it is justifiable to beat or confine the
pupil in a moderate dogree, in the way of Chastisement
or Correction. In cases of voluntary service, the Egp-
ployer is allowed to excrcise constraint over the hired
Servant or hired Labourer, in whose services he for the
time obtains a Right. Thus, I prohibit my Scrvants
from going ont of my housc except at stated times, and
when I do not require their services. I have a Right to
continued and active labour from the workmen whom I
have hired.

672. In somec countrics, the Master has a legal
Right to inflict stripes or other violence upon his Servant,
the Landlord upon his Tenant, or one Class of the in-
habitants upon another. In these cases the Class thus
subjected possess in an imperfect degree the Rights of
the Person. Such classes have been called by various
names, in various ages and countries, according to their
history and cirenmstances: as Helots, Vassals, Serfs ;
and when entircly divested of Rights, Slaves. We do
not here inquire how far it is rcally consistent with
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justice and humanity that men should be thus partially
or entirely deprived of Rights. But even when such
Classes legally exist, the Law limits the power of the
Master over the Dependent. Some such Dependents
can be sold with the Jand, but cannot be separated from
it: they are preedinl Slaves, Serfs, Ascripti Glebe.
Other Slaves may be sold off the land, and disposed of
at the will of the Master. These may be kept in the
house for menial scrvices, as domestic Slaves; or em-
ployed in various labours for the Master’s benefit and at
his pleasure. Thus the ancient Grecks and Romans
employed slaves as their Artisans,

The relations between Master and Servant, are thus
connected with the relations between Tandlord and
Tenant ; and thus point out to us a close connexion
between the Rights of the Person and the Rights of
Property.

Cuavrer III1.
THE RIGIHTS OF PROPERTY.

673. As we have already said, the existence of the
Right of Property is requisite as a condition of the Free
Ageney of man, and the Peace and Order of Society
(79).  Accordingly, in all Countries such Rights do
exist. In every form of Socicty, there are circumstances
under which the necessaries and comforts of life,—food,
clothing, tools, arms—are held to belong to a man, so
as to be his Property. The Rights of Property being
cstablished, the Sentiment of Rights and the Sentiment
of Wrongs (08, 99) give great foree and stability to the
institution. We cling with strong and tenacious affection
to what is our own. We earnestly approve the rule
which makes it ours, and which consequently makes
yours what is yours. A regard for the distinction of
meum and tuwm prevails. A reverence for Property is
felt. The necessity of its existence, as a condition of
human socicty, is generally perceived, and this perception
gives force to the Rules by which Property is defined.
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These Rules are, in cach particular case, supplied by
the Law of the Land. The Law determines what shall
belong to one man, and what to another.

G74.  With regard to some Kinds of Property,
when they arc thus assigned, the Right of the Proprictor
or Owner shows itself in a distinct, visible form. The
objects are taken hold of, carried about, used, consumed ;
as for instance, clothing, food, tools, arms. Things of
this kind are moceable Property. Morcover, such Pro-
perty may be retained by the Proprictor, or given by
him to another person, at his pleasure. 1t may be given
cither absolutely, or on condition of recciving a return;
that is, given in Barter or Exchange. Thus, Property
leads to Exchange; and Exchange again leads to the
establishment of some general Instrument and Measure
of Exchangeable Valuc; that is, to the use of Money.
The natural Measure of the Exchangeable Value of any
objects is the Jabour of producing, or the difficulty of
procuring the objects.  Gold and Silver have been most
commonly used as Money, because they are procured
with a tolerably uniform degree of labour ; because they
perish very slowly when kept; and because they are
casily divisible into definite portions.

675. When mankind have scttled employments,
and scttled habits of intercourse, the natural Value in
Exchange, cither of these, or of any other objects, can
never long differ from the Standard, or Measure, of
which we have spoken; the labour of producing and
difficulty of procuring them. Ifor if the lxchangeable
Value of any class of things were less, proportionally,
than the Labour of producing them, men would turn
themselves from this kind of Labour, to other employ-
ments, in which an equal Exchangeable Value might be
obtained with less labour; and thus, the number of
persons cmployed in producing this class of things being
diminished, the ditficulty of other persons procuring
them from the producers would be incrcased, and the
Exchangeable Value would rise. And in like manner,
if the Kxchangeable Value of any class of things werc
greater, proportionally, than the Labour of producing
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them, other persons would turn themselves to this kind
of Labour, and the value of the class of things would
fall. Thus if the exchangeable value of gold and silver
were greater than that of other objects, obtained with
equal labour, men would turn their exertions to the
collecting gold and silver, as the casiest way of obtaining
the other objeets of their desires. And though the
intercourse of men, and their power of changing their
employments, may not be so unfettered as to produce
this result immediately; yet, in the long run, the
Measure of Value in Exchange will be the amount of
Labour employed in producing the objects.

676. DBut, besides Moveable Property, consisting
of objects which the Proprictor can hold, remove, con-
sume, or transfer in a manifest manner; there is Property
of another kind, which cannot be removed or destroyed,
or possessed in a visible manner ; and which yet must
be, and by the Laws of every Country is, vested in
Droprictors.  We speak now of Property in Land.
It is requisite that such Property should be established ;
for in every Country man subsists on the fruits of the
Earth, or on animals which arc supported by the Earth;
and in order to live, he must have, on the face of the
carth, his dwelling-place, and the source of his food and
clothing; he must have his house and his fild. In
most countries, the carth does not supply man with
what he necds, except by cultivation ; and the Cultirator
must be stimulated to perform his task, by having his
portion of the fruits of his labour assigned to him
as his Property. But whatever amount of Cultivation
be necessary, the produce of the carth, and the soil
itself, are, in every country, assigned to some class of
Landlords as Property, or arc assumed as Property by
the State itself,

677. The assignation of T.anded Property to its
owners, as of all other Property, is defined and deter-
mined by the Law of the Land. But in Landed
Property, the acts of Ownership are less obvious, natural
and cffective, than they are in other kinds of property ;
and therefore Property in Land is more peculiarly and
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manifestly, determined and directed by the Law, than
Property in Movcables.

The ancient Law of England treats Land as that
Thing which is eminently and peculiarly the subject
of Laws concerning Property, while all other Things.are
considered as only appendages to Persons. llence,
Land is termed Real Property ; everything else is Per-
sonal Property.

678. In most countrics, the Cultivators are a dif-
ferent class from the Proprictor of the Land ; whether
the Proprietor be another Class, or the State itself. The
Rights of the Cultivator and of the Proprictor are de-
termined by Law, or by Custom equivalent to Law,
and are various in various countries. The share given
by the Cultivator to the Proprietor is Rent. Tle who
holds the land is the Zenant, in contradistinction to the
Landlord, who owns it.

679. In the greater part of Asia*, the Sovereign
is the sole Proprietor; and as such, reccives a fixed
portion (commonly one-fifth) of the produce from the
Cultivator ; who 1s, in India, called a Ryot. In Russia,
and a great part of Germany, the Cultivator supports
himself on a part of the Land; and pays a Rent to the
Landlord in his Labour ; being obliged, during a fixed
portion of his time, (as for instance, during threc days
in the week,) to work in the cultivation of the Land-
lord’s cxclusive share: such Cultivators are Serfs. But
these Labour-Rents sometimes became unlimited, and
the Serf approached in condition to a Slave. In other
parts of KEurope, as in Greece, Italy, and France, in
ancient and in modern times, the Cultivator has been
supplied by the Landlord with the means of cultivation,
and has paid to him a fixed portion of the producc;
generally onc half. Hence such Cultivators are called
Coloni Partiarii, Coloni Medictarii, Metayers. In a
few spots on the Earth, of which England is an ex-
ample, there are, between the Landlord and the labour-
ing. Cultivator, an intcrmediate class, the Farmers;
who pay a Money-Rent to the Landlord, Wages to the

* Jones On Rent.
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Labourer, and have for themselves the whole produce
obtained from the Land. The Farmer must be able to
subsist the Labourer, while he is toiling so as to raise
a future crop of produce: therefore he must possess a
Stock, or Capital, already accumulated. The amount
of the produce which the Farmer has, after paying
Rent, Wages, and other expenses, is the Profits of his
Stock.

680. These various forms of the distribution of
the wealth produced by the soil of each Country affect
very greatly other Rights, as well as the Rights of Pro-
perty (672). The Serf generally possesses in a very
imperfect degree the Rights of the Person against his
Lord; but against other persons, his Lord is supposed
to aflord him protection. In modern Europe, there
prevailed, for several centuries, a System of Tenure of
Land with such mutual Rights and Obligations ; namely,
the Ieudal System. According to this system, Land was
held on the conditions of Protection from the Superior,
and Service from the Inferior; and according to these
conditions, a scries of Persons, each subordinate to the
one above him, had a modified Property in the Land.
Each such person was the Vassal of the one above him,
his Superior Lord oxr Seignior. Each Lord had a Right
to certain Payments or Dues from his Vassals; and the
Vassal, being marshalled as a Soldier under his Lord,
was enabled to protect bimself and others. The Land
thus granted by a superior to an inferior was called a
Feud or Fee. None of these Feuds or Fees was an
absolute Property ; all were held of the Sovereign, at
least in England. Tle was the only Landlord; and the
highest Title of Ownership under the ¥eudal System
was Tenant in Iee Simple. Besides Tenants of various
kinds, there were mere Labourers who held no Fees,
and were called Villeins. At first, this Cultivator in
Lngland was precisely in the situation of the Russian
Sert*. In the three centurics beginning from about
a.p. 1300, the unlimited Labour-Rents paid by the
English Villeins for the lands allotted them were gradu-

* Jones On Rent, p. 49,
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ally commuted for definite services, still payable to the
Lord. Out of this grew a legal Right of some of the
cultivators to the occupation of their Lands, which were
registered in a list kept by the Lord. Hence these
were called Copyhold Tenures, in distinction to the
usual possession of the Soil by a freeman, which was a
Lirechold Tenure.

681. The relations which the Tenure of Landed
Property establishes among different classes continue to
influence the Laws, and still more the Forms of Law,
in each country, long after their original force has been
lost. Two hundred years have barely clapsed since the
personal bondage of the Villein ceased to exist among us.
Copyhold Tenures are still familiar, The Lord of the
Manor, the representative of the Feudal Scignior, has
still various Rights, due to him from Copyhold Tenants:
as Heriots, payable on the death of the Tenant ; Fines,
payable when the Land is alienated by the Tenant to
another person; the Rights of pursuing Gtame, which
arc reserved to the Lord of the Manor, even in Ifree-
holds. And the phrases used in transferring Landed
Property still have many traces of the Fendal System.

682, In like manuer, in the Roman Taw the con-
ditions of Property and the modes of transferring it
retained to a late period traces of the carlier mnodes of
Tenure, In the carliest known stage of the Roman
Law, Lands, with the Slaves and Cattle requisite for
their cnltivation, were transferred by a ceremonious
form called Mancipatio; and the Quirites, or original
Roman citizens, could not transfer the ownership of
these things in any other way. Ilence arose a division
of Res Mancipi, things which must be thus transferred,
and Res nec Mancipi, things which need not*, But
though a man could not acquire Quiritarian ownership
or Dominium of a Res Mancipi, without this process,
he might have possession and wuse of such a thing without
such ownership; and the later jurists recognized this

* There was however, besides Mancipatio, a formal legal process,
called Cessio in jure, by which res mancipi might be transferred.
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kind of Right*. They sayt, There is among foreigners
only one kind of ownership (dominium), so that a.man
is either the owner of a thing, or he is not. And this
was formerly the case among the Roman people: for a
man was either the owner ex jure Quiritiwn, or he was
not. But afterwards the ownership was split ; so that
now one man may be the Owner of a thing ez jure
Quiritium, and yet another person may have it in his
possession (in bonis). For instance, if in the case of a
thing which is res mancipi, I do not transfer it to you
by mancipatio, but mercly deliver it to you, the thing
indecd becomes your possession (in bonis tuis), but it will
remain mine ex jure Quiritiuan, until by continned pos-
session you make it yours (donec tu eam possidendo
wsucapias).  When that is complete, it is yours abso-
lutely (pleno jure).

683, Upon the conditions of tenure of land, depend
the Z'itle or evidence of ownership; the modes of Con-
ocyance or Transfer by Contract; the modes of Sue-
cession on the death of the Proprictor, whether by his
Testament, or ab intestato: the judicial Remedies for
Wrongs: and the like. A person’s landed property so
much determines his condition, that we commonly speak
of his land as his Kstate.  The possession of a house, or
habitation, is important to man in his sacial condition,
not only as a means of shelter and bodily comfort, but
also as giving him a fixed local position in the Com-
munity., By such possession, he is a ouscholder ; and
for many important purposes the State or City is con-

" sidered as consisting of Ilouseholders. The place, neigh-
bourhood, city, or country in which a person has his
habitation, is his Domicile (Domicilium). A person’s
Domicile, for the most part, places him under the Laws
of the State in which it is sitnated.

G84.  As Property in Land, and in the fruits pro-
duced by the cultivation of the Land, s cstablished and

* Hence mancipium is used for full property, as in the line,
Vitaque mancipio nulli datur omnibus usu. Lucret.
t Gaius, 11, 40, who lived in time of the Antonines.
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realized by the Laws and Customs of cach country; in
like manner is cstablished Property in other objects,
which can be distributed and assigned to special persons ;
for instance, in flocks and herds, and their produce ; in
the produce of the interior of the earth, as mines; in all
that we fabricate by fashioning into a new form the
materials thus produced,—wood, stone, metal, and the
parts of plants and of animals. With regard to all
these, and other forms of material or corporeal Property,
the Law in cvery Country recognizes certain modes of
acquiring, possessing, and transferring them, as con-
ferring Rights.

685. The Wrongs, or Injuries by which the Rights
of Property are violated, are distinguished and classed
by the Law according to their circumstances. The Com-
mand, Thou shalt not steal, is the basis of all Laws on
this subject. The definition of Stealing, or Larceny
(Latrocinium), in the English Law¥®, is *“ the felonions
taking and carrying away the goods of another.” The
definition of the Roman Lawt was ncarly the sane.
“Furtum cst contrectatio fraudulosa, Iueri faciendi causa,
vel ipsius rei, vel ctiam cjus usus possessionisve.”  The
English Law further distinguishes pricately Stealing,
as for instance, picking the pocket; and open and violent
Larceny, which is Robbery ; this the Roman Law{: calls
Bonn vt rapta. Another crime against property is
Burglury (Burgi Latrociniwm), or nocturnal ITouse-
breaking ; for the Law considers the crime if committed
by night as much more heinous than the like act com-
mitted by day; as we have already seen that it makes
a difference in the Right of self-defence in the two cases.

686. The crime of Theft, as above defined, includes
only the cases in which the Thicf furtively or violently
takes the material object: but besides these, a person

* Blackstone, 1v. 229, The definition, by some modern law-
yers, of Theft is, A taking or removing of some Thing ; being the
Property of some other Person and of some value; without due
Consent (to be separately defined); with intent to despoil the
owner, and fraudulently appropriate the thing.

t Inst. v, 1. ! Dig. xLviL 8.



30 . Jus. [BooOK 1v.

may be despoiled of his property by Fraud; as for
instance, when an Order to deliver goods is fabricated
or forged by some one who has no Right to give such
Order. This is Forgery. In the Roman Law* it was
Crimen Falsi.  “Tex Cornelia de fulsis poenam irrogat
¢l qui testamentum alindve instrumentum falsum serip-
serit, signaverit, recitaverit, subjecerit; vel signum adul-
terinum fecerit, seulpserit, expresserit, sciens, dolo malo.”
We need not here attempt to cnumerate the various
forms of fraud and deception by which a person may be
deprived of his property. They are all included in the
term Cheating.

687. According to the English Law, Larceny ap-
plies only to movecable Property; for landed Property,
by its nature, cannot be taken and carried away. And
even of things that adhere to the Land, as Corn, Grass,
Trees, and the like, no Larceny can be committed by
the Common Law of England. The Severance of these
from their roots is an Injury against the rcal Estate,
which is termed a Trespass. Dut this state of the
English Taw has in several instances been altered in
modern timest.

688. 'There arc some further distinctions with
regard to Property, which it may be uscful to notice.
According to the Roman Lawyers, the power of indi-
viduals over their property, which they termed Do-
mininvm Vulgare, was subject to the power which the
State, or the Sovereign had, to prescribe the conditions

. on which they were to hold and enjoy their posscssions:
this power was Dominium FEminens. The State, which
defines and establishes the Rights of the Owner, always

® Inst.1v.18.7. ¢ The Law of Forgery appoints a punishment
for a man, if knowingly, and with fraudulent intent, he has written,
scaled, recited, or procured to be executed a false testament or other
instrument : or if he has, with like knowledge and intent, forged
the signet of another person, by carving or moulding.”

t The ultimate conclusion at which English Lawyers have
arrived on this subject is, that it would be desirable to abolish the
distinctions of the Law of Theft with regard to things severed and

not severed from the realty. Sce Aet of Crimes and Punishments,
Chap. xviri. Sect. 1. Art. 6.
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limits those Rights; cither by national maxims, as in
Asiatic Empires, where the Sovercign is the Proprietor
of the Soil; and in Feudal Kingdoms, where the King
is the Sovereign Lord of every Fee*; or by cases of
public nccessity and convenience; as when a man is
compelled by the State to part with his house, that the
street may be improved.

689. Again: hesides Private Property, Res Sin-
gulorum, the Roman Lawyers reckoned various kinds
of Public Property ; thus, among Res Publice are high-
ways, streets, bridges, the walls and gates of a city;
public gardens, grounds, fields and estates; markets,
courts of justioe; prisons; docks and harbours; fleets
and their furniture, and the artillery, arms, and carriages
of public armies; also the wealth of the public Treasury;
and many other kinds of property, according to the
various institutions and modes of administration of dif-
ferent states.

690. There arc other things, which are common
in their use, hence called Res Communes; but incapable
of being appropriated, hence also called Res Nullius;
as air, running water, the sea, the shore. These can be
used by each person without any hurt or loss to other
persons, and are hence said to be things quorum innovia
est utilitas. Yet thesc are mot, in all cases, reckoned
Res Nullius. States claim a property in their navigable
rivers, and even in the sea near their shores. And by
the English Law, although a person can have no property
in running water, he may possess as property a lake or
river, under the designation of “so many acres of ground
covered with water.,” He may also have a property in
the use of running water: but this belongs to property
of another kind, which we must now notice.

691.  Private property is corporeal or incorporeal.
Corporeal property is such as we have mentioned, both
moveable and immoveable: the immoveable being lands,

* In England, since the time of William the Conqueror, the
king has been the sovercign lord of every fee: but in some other
feudal countrics there appcar to have been allodial lands which the
proprietor did not hold of the king.
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houses, mines, and the like. But besides these kinds of
property, & man may have a property in the Use of
land or its adjuncts, This is the case, for instance, when
a man has a Right of way over another’s lands; or has
a water-mill, of which the water flows through another’s
cstate: for he has a Right to the flow of the water;
and the owner of the other cstate is not allowed to stop
or turn aside the stream which drives the mill. Such
Limitations of the Proprictor's Right, by the Right of
another to some use of the property, arising from neigh-
bourhood (wicinage), or other rclations, are called in
the Roman Law, Servitutes, Servitudes or Services;
and are treated with great detail and distinctness by the
Roman Lawyers. Such Property is termed by English
Lawyers incorporeal Property. Servitudes of a Property
for the convenience of a neighbouring property are called
in English Law, Hascinents.

692, Before the statute of the twelfth year of
Charles the Second (the first year after the Restoration,
the years of the Commonwealth not being reckoned) the
tenures of land in England, as derived from the Feudal
System, were free or not free.t The principal free
tenures were Anight service and .common socage; the
principal tenure that was not free was copyhald. The
frec tenures were charged with several services, as
homage, ward, marriage, relief, and military service:
but this latter, the service of following the lord to the
wars, was usually commuted for an uncertain or varying
pecuniary payment (escuage). In socage the payment
was certain. 'The statute of Charles II. converted
knight service into socage, and abolished the burden-
some incidents which had accompanied knight service.
Socage lands are now commonly called freehold to dis-
tinguish them from copyhold. Yect cven frechold Pro-
prictors still owe certain Services to the Lord of the
Manor, who now stands in the place of the Feudal
Lord. Scrvices, due from land, and other kinds of
Incorporeal Property, are capable of being inherited,
and arc termed in English Law, Incorporeal Heredi-
taments. Such incorporeal property must necessarily
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be an adjunct to corporeal property: it must have a
corporeal subject, land, or something eclse, in which it
inheres. For Property is of the nature of a Thing (45).
693. There are some things, with regard to which
the Definitions of Law, as to whether they are private
property or common things, are very various. Tame
animals, animalia domite nature, as horses, cattle,
and sheep, are the subjects of direct Property. But
wild animals, animalia ferax nature, as fish, and
several kinds of birds which are not housed or
domesticated, arc not my property by the Roman
Law, cxcept T cxercise upon them some act of ap-
propriation.  Wild birds and wild beasts, when they
quit my land, arc not my property ; and even while
they continue there, are mine only by the Right
which I have of pursuing them. The Roman law
gives a Right to such creatures, when taken even in
another man’s land.  “ Occupanti conceditur: nec in-
terest, quod ad feras bestias ct volucres attinet, utrum
in suo fundo aliquis capiat an in alicno.” The Jurists
appear to have given such Rules, from a wish to ex-
cmplify their doctriie, that there are things which
become property by the act of taking them. Such a
Rule would be very inconvenient in a well-cultivated
country. Accordingly, later commentators (as IHeince-
cius) add *“modo non prohibcamur ingressu fundi a
domino.” By the ancient law of England the Game,
so long as it 15 on the land, belongs to the owner of the
land ratione soli. Dut this state of the Right was
interfered with by royal and other privileges. A licence
from the State was required to kill game; and at one
period, none were allowed to do <o without the qunli-
fication of possessing certain property. The Right of
taking the game still remains, in many instances, not a
Property commonly transferred with the land, but g
Service under the control of the Lord of the Manor ;
and in our Game Laws, we have a laborious system of
Lnactments for the purpose of protecting this Right.
694. The property of things which have no
apparent owner, dééomoTa, has been variously assigned
YOL, I1. N ¢
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by the Laws of various Countries: such things, for
instance, as hidden Treasure found by accident, which is
called in the English Law T'reasure T'rove, and is given
to the King, or the Person to whom he grants it.
Another instance is, land left dry by some alteration in
the course of a river. The Roman lawyers laid down
various Rules according to which they assigned this
land to the Proprictors of the adjacent banks. More
modern writers give it to the State®.

695. In like manner, the Law determines what
length of time of undisturbed possession or enjoyment
of things is to be considered as conferring the Right of
Property. In the carly Roman Law this mode of
acquiring the Right of Property is termed Usucapio.
Gaiust says, “ Usucapio mobilium quidem rerum anno
completur ; fundi vero et wdium biennio; et ita Cap.
xrL tabularum cautum est.”  And he gives the reason
for thisf: “Quod ideo rcceptum videtur ne rerum
dominia diutius in incerto essent: cum suflicerit domino
ad inquirendam rem suam anni aut biennii spatium.”
But this refers to the formalities of the Roman Law
in its carly stages. The more general term for this
mode of acquiring a Right by lapse of time was Pre-
seriptio, or Lemporis Prascriptio. This is regulated by
various laws; for instance§: * Prascriptione bona fide
possidentes adversus prasentes annorum decem, absentes
autem viginti muniuntur.” In the lnglish Law, Pre-
seription 13 made a valid sonrce of Right by the Statutes
of Limitation, that is, Acts of Parliament which limit
the time within which actions for Wrongs may be
brought. The period of unguestioned possession which
cstablishes a Right is in different cases, sixty, fifty,

* Grot. B.et P. 11. 8. 8. t Gaius, 11, 42,

3 I 44, ¢ Preseription in moveables is established by a
year's possession ; in land and house by two years.  Which seems
to have been made the rule in order that the ownership of property
might not he longer uncertain, l'or one or two years was time
sufficient for the owner to ascertain his property.”  There are im-
portant points of difierence between Usucapio in Roman, and

Statutes of Limilation in Lnglish Law.
§ Cod. VIL 35. 7.
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thirty and twenty years*: and the Commentators state
that the reason of these Statutes of Limitations is to
prescrve the peace of the kingdom, and to prevent the
frauds which might ensue, if a man were allowed to
bring an action for any injury committed at any distance
of time. To this effect, they quote the maxim of the
Juristst : ¢ Interest reipublice ut sit finis litium.”

696. Besides the ownership of a thing, by which
a person is entitled to use it, there arc cases in which a
person is recognized as the owner by law, and yet bound
to give to another the advantage of the use of a property.
Property so committed to a person is called in Latin,
Jidet commisswn, in Xnglish, a Trust: the person to
whom it is committed 18 fiduciarius, a Trustee. A
Trustee posscsses and administers property for the bene-
fit of others ; generally, on certain conditions and accord-
ing to certain rules.

697.  The Right to Moveables generally £ implies a
Right of Alienation ; that is, of transferring them to
another by Gift, Sale, or Barter. The Right to Im-
moveables does not so universally imply a Right of
Alicnation ; for the Dominium Eminens (144) of the
State or the Sovereign may come in, and may prohibit
or limit such a transfer. Thus a IFeudal Tenant could
not alicnate his Fee to another Person.  The Fee must
be granted by the Lord only.

698.  Again; the State regulates, by special Laws
and Customs, the Swecession to Property ; that is, the
disposal of a man’s property after his death, whether
moveable or immoveable. It determines whether he

*® Blackstone, 111, 307, The last Statute of Limitations assigns
twenty years as the period for land ; and various periods from six
years downwards are fixed as to personal actions.

t It is for the public good that ghere be an end to lawsuits.

+ The bencficial interest both in’ moveables and immoveables,
is often completely severed. from the right of alienation. This
severance between the right of alienation and the right of enjoyment
has, in the English system of jurisprudence, been carried to a great
extent, and given rise, in the hands of our equity lawyers, to a
peculiar body of doctrine. The whole doctrine of trusts and powers
rests upon it.

c?2



36 , Jus. [Booxk 1v.

shall have the power of disposing of the whole, or of
part, by his Will and Testament. And if the man die
intestute, the Law determines in what manner his
property shall be assigned to the members of his family,
or to other persons. In some States, as in ancient Rome,
the property was equally divided among the children ;
in others, as commonly in England, there is a Law of
Drimogeniture, by which a larger portion, or the whole
(so far as landed property is coneerned), is given to the
eldest son.  Such differences depend upon the different
views of the relations of Families, and their Property, to
the State, which prevail in different times and Countries.
See (735) &e.

699, To give, or alicnate Property, some external
act is requisite; for we are now speaking of Laws
which deal with external acts. The Law must define
what Aet, (including words in the term Aets) shall con-
stitute giving or alicnating. It must determine, for
instance, whether Words of Transfer be sufficient for
this parpose; and if so, with what publicity they must
be uttered, in order to be valid; or whether some Act of
Delivery be also requisite.  The latter was the case in
the Roman and in the Knglish Law ; at least in the
most formal kinds of transfor.

Also an Aet of Acceptance on the other part is
requisite; for it would be intolerable that a person
should, without my conscut, have the power of giving
me what might be in the highest degree burdensome or
troublesome; as if he were to give me a wild beast®.
And the act of aceeptance must also be defined by Law.

700. Questions have been discussed among Jurists
as to the Rule which is to be followed when the Right
of Property comes in conflict with the Needs of Personal

* Perhaps the reason why anact of acceptance is necessary might
be given 1 a more juristical foom by referring to the general
principle that my condition or Statas can never be affected except
by my own act or that of the state. The act of another individual
or of other individuals, (res inter alios acta) cannot make my con-
dition jurally better or worse, I can give no right, nor lose any,
without my own consent, express or implied.
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Safety. For instance; When, in a ship, the common
stock of provisions faily, is it allowable for the Passengers
to use that which belongs to one of them in spite of his
will?  "When a firc is raging in a town, is it allowable,
in order to stop it, to pull down a house without consent
of the owner? When a ship runs foul of the cables of
other ships, is it allowable for the captain to cut these
cables if his shap cannot otherwise be extricated ?

In such cases, it has been decided by the Roman Law,
and its Commentators, that the Right of Property must
give way. Necessity, they say®, overrules all Laws.
But this is to be required only in extreme cases, and
when all other courses fail. To which is added, by most
Jurists, that when it is possible, restitution is to be
made for the damage committed. A like Rule is re-
cognized in the English Law +.

It has been held, by some English Lawyers, that a
starving man may justifiably take food; but others deny
that such necessity gives a Right; inasmuch as the
poor arc otherwise provided for by Law .

* Qrot. 11. 2. 6. 4.
t Kent's Commentaries, 11, 338. 4+ BL v, 32.
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Cuarter IV,
THE RIGIITS OF CONTRACT.

701. WE have already (50) spoken of the necessity
of mutual understanding and mutual dependence among
men; and the consequent necessity of the fulfilment
of Promises, as one of the principal bonds of Socicty.
The necessity of depending upon assurances made by
other men, gives birth to a Right in the person to whom
the assurances arc made. A person has, under due
conditions, a Right to the fulfilment of a Promise. The
Law realizes this Right, and must therefore define the
conditions. The mutual assurances, which the Law
undertakes to enforce, are called Contracts*.

702. The Law, which enforces Contracts, must
determine what Promises are valid Contracts. To show
the necessity of recurring to actual Law on this subject,
we may remark how vague, arbitrary, and inconvenient
arec the maxims on this point, which Jurists have
attempted to draw from the nature of the case.  Thus it
has been asserted t, that of the thrce ways of speaking
of the future: I intend to give you: I shall gice you :
I promise you: the two former do not give a Right
to the person addressed; but the third does. It is
evident that this distinction is as arbitrary as any merely
legal one can be: and if such rules are arbitrary, they
must be established as a matter of fact, not of reasoning :
that is, they must be established by actual Laws,

703. But according to the Roman Law, even the
last formula, I promise you, did not necessarily convey

* A Contract gives rise to an Obligation, namely, the Obligation
to fulfil the Contract. "This the Roman Law calls an Obligatio ex
contracu, and it gives the following definition of obligation:
¢ Obligatio est juris vinculum quo necessitate adstringimur alicujus
solvendic rei secundum nostree civitatis jura,” ZIust. 111. De
Obligationibus. *¢An Obligation is the jural Bond which makes it
necessary for us to discharge something according to the laws of the

tate of which we are citizens.”

t Grot. B. et P, 1. 11, 2.
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a Right. The Roman jurists distinguished Contracts,
which were universally binding, from Pacts, which were
not binding except when clothed with special circum-
stances. A barc Promise was a Nudum Pactum, and
did not establish a legal obligation.

In thus refusing to recognize a bare Promise as creat-
ing a Right, the Law proceeds with a duc regard to the
gravity of Rights. Relations so important must be
brought into being only by acts of a calm and deliberate
kind. If a verbal promise, however hasty, informal,
and destitute of reasonable motive, were to be sanctioned
as creating a Right, the Law must carry into cffect the
most extravagant proposals of gamesters; as for in-
stance, when a man stakes the whole of his fortune on
the turn of a die: for the meaning of such an act is,
“I promise to give you so much, if the cast is so.”
But the Law, whose purpose is to produce and maintain
a moral and social condition of man, in which human
actions are deliberate, rational and coherent, refuses its
sanction and aid to such rash, irrational, and incoherent
proceedings™.

In the Roman Law, one ground for withholding
legal foree to certain promises or agreements, was the
absence of a Cause or Considerationt: *Cum nulla subest
causa propter conventionem, hic constat coustitere non
posse obligationem.  Igitur nuda pactio obligationem
non facit.” And the same is the case in the English
Law: in which a Contract is defined §, “ An agrecement

* This view of the grounds for not giving legal validity to Nude
Pacts is held by cminent jurists and moralists; (for instance,
Leibnitz;) but by the English common Law, a wager is a good
contract, and, erceptis cxcipiendis, money won on a wager may be
recovered in a court of justice. Excepted cases are, wagers on
games, wagers tending to disturb the public peace or to encourage
immorality, or which hurt the feclings or character of persons not
parties to the wager. But it is obvious that a wager not coming
under any of these heads may be as inconsiderate and unwise a
transaction as a wager on the turn of a die.

t Dig. 11. 14. 7. “When there is no consideration for the

agreement, there can be no obligation. Iience a nude pact docs
not establish an obligation.”

$ Bl 11. 445, But itappcars to be erroncous to state the presence
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of two or more persons, npon sufficient Consideration, to
do or not to do a particular thing:” and the Consider-
ation is necessary to the validity of the Contract.

704. The Law, though it requires a Consideration
on cach side as a Contract, does not undertake to provide
an cquality of advantage to both ; but is contented with
any degrec of reciprocity, leaving the force of the Con-
sideration to be weighed by the contracting parties.
Thus money paid is a valuable consideration: but a
good consideration also is that of blood, or of natural
love and affection®. And, according to English Lawyers,
as a Consideration is made necessary by the Law, in
order to avoid the inconvenience of giving legal force
to mere verbal promises, the Contract may be made in
80 solemn a manner that the Law will, for some pur-
poses supposc a Consideration, though it be not ex-
pressed.  This is the case for certain purposes in the

or absence of a consideration as the general distinction between
Contracts and Pacts. According to Walter (Geschichte des
Romischen Rechts, B. 11t ¢. x1ir.) the leading distinction of
Pacts from Innominate Contracts was that they were one-sided
in their beneficial eftect, and hence required especial formalities
to give them legal validity. Such formalities were Stipulation
and Literal Obligation. These were clothed Pacts.  As opposed
to these werc the informal nude Pacts, which, generally speaking,
afforded no ground for an action.

But though nude Pacts did not convey a right of action, they
might give a defense to an action. ¢ Nuda pactio Obligationem
non parit, sed parit cxceptionem,” says Ulpian, Dig. 11. 14, 7.
When a person says I promise you not to sue for my money
which you owe me;” this is a mere pact: no action can arise out of
it; but if 1 suc you, the pact *“parit exceptionem ™ leads the judex
to:find for you. With regard to such Pacts, the Judge says, “ Pacta
Conventa qua neque dolo malo, neque adversus leges, plebiscita,
Senatus consulta, edicta Principum, neque quo fraus cui rerum fiat,
facta crunt, servabo.’” Dig. 11. 14. 17. I will enforce Pacts which
are made in conformity with the Laws, the Decrees of the People
and of the Senate, the Edicts of the Emperor, in good faith, and
with no fraudulent design.” Pactum conventum is the full legal
phrase for Pucta. Contracts are binding jure civili. Pacts are not.
The Prator here declares his intention of giving effect, under
certain conditions, to the latter.

* Bl 11. 297.



cH. 1v.] RIGHTS OF CONTRACT. 41

English Law, when a man exccutes a bond under his
seal®.

On the other hand (as restraining the efficacy of a
Consideration) the Law will not recognize a Contract
which binds cither of the parties to perform an illegal
actt: “Quod turpe ex caush promissum est velnti si
quis homicidium vel sacrilegium se facturum promittat,
non valet.” And the like is said of Pacts}: “Pacta qua
causam turpem habent non sunt scrvanda.” And the
English Taw§ recognizes a number of cases of this kind,
as annulling Contracts.

705. Contracts are woid also when made under
violence and constraint. In such cases the person so
constrained and compelled is, in the language of the
Law, in Duress (Durities). The Law also recognizes
Duritics per minas, Fear arising from threats, as a
circumstance which invalidates a contract made under its
influcnce. But this fear must be of a serious kind ; fear
of loss of life, or of limb ; and this wpon sutficient reason;
or, as an ancient English Law-writer expresses it}],
¢ Non suspicio cujuslibet vani et meticulosi hominis, sed
talis qua possit caderc in hominem constantem.,” A
fear of being beaten, though ever so well grounded, is
no duress; neither is the fear of having one’s house
burned, or one’s goods taken away or destroyed; be-
cause, in these cases, a man may obtain redress; but

* On a promissory note or bill of exchange, want of consideration

cannot he pleaded against the maker of the note by the indorsce
see Sect. 713), who gave full value for it, nor yct by the aceeptor if

e indorsce bring his action against him. But between the origi-
nal parties to the note or bill it may. Sec Hovenden’s Blackstonc,
11 p. 445.

prmt. 111. De Inutil. Stipulat. 24. “What is promised for a
criminal cause is not valid ; as for instance, if any one promise that
he will commit homicide or sacrilege.”

¥ Dig. 11. 14. 17.  Pacts for a shameful consideration are not to
be enforced.

§ Kent’s Com., 11. 466,

I Bracton, quoted Blackst. 11. 131. ¢ Not the suspicion of a light-
minded and timorous person, but such as may fall upon a man of
firm mind.”” This is taken from the Digest. 1v, 2. 6.
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no sufficient compensation can be made for loss of life or
limb.

706. Contracts arc also void, from the want of
that free agency which the law requires, when the
deficiency arises, not from violence or threats, but from
the condition of the party as to age or understanding.
Persons under the legal full age, called Minors or
Infants by the Law, cannot make a valid Contract.
By the English Common Law the Wife also is incapablo
of binding herself by Contract ; her interests being sup-
posed to be so inseparably bound up with those of her
Husband, that she cannot act independently of him.
A Contract made by a person not having the use of
Reason, non compos mentis, is void. The Contracts of
Lunatics are void from the time when the Lunacy com-
mences. It has also been settled by the English Law¥,
that a Contract made by a man in a state of intoxication,
if his state be such that he do not know the Conse-
quences of his conduct, is void. Imbecility of Mind is
not sufficient to set aside a Contract, when there is not
an essential privation of Reason, or an incapacity of
understanding and acting in the common affairs of life.

707. Contracts may be rendered void by Deception
or Frand practised on one side; but it is a matter of no
small difficulty to lay down consistent Rules on this
subject. The Roman law does not enforce Contracts
which are made dolo malo. And this is further ex-
plainedt: “ Dolus malus fit calliditate et fallacid. Dolo

-malo pactum fit quoties circumscribendi alterius causd
aliud agitur ct aliud agi simulatur.” But it is easier to
lay down Rules on this subject when Contracts have
been distinguished into different kinds.

708. The Roman Jurists have divided Contracts
into Kinds, according to the Consideration and the
mode of expressing it.  Some arc called nominate Con-
tracts —Contractus mominati—in which there are

* Kent, 11 151.

t Dig. 11. 14. 17. ““Fraud is the use of trick and deception. A
pact is fraudulent when, for the purpose of circumventing some
person, one thing is done and another simulated to be done.”
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familiar names for the acts on each side; Buying and
Selling; Letting and Hiring; Partnership; Commis-
sion:—Emtio Venditio; Locatio Conductio; Societas;
Mandatum. Others are called innominate Contracts—
Contractus innominati: such as are expressed by the
four Formule: Do ut des; Facio ut facias; Facio ut des;
Do ut facias. The Nominate Contracts comprehended
the most common transactions of men, and hence they
had assigned to them at an early period scttled forms
of action which bore the name of the contract: and
these agreements were specially called Contractus, others
being Pacta™.

709. By the Roman Law, some of the Nominate
Contracts become valid merely by the expression of the
mutual agrecment, and are hence called consensualt.
Such are buying and selling ; letting and hiring; part-
nership ; and commission (Mandatum): other Contracts,
though nominate, do not take cffect except there be
a delivery of the thing agreed about: such are, borrowing
and lending, deposit and pledge:—Mutunum, Commoda-
tum, Depositum, Pignus. 'These were called real
Contracts, because they became valid by act, not by
word. In these, re inteyrd, before delivery, the parties
were allowed to retract. But in Sales, in order to
remove any doubt which might arise, as to whether
the Sale was completed, the practice was somctimes
adopted of giving Arrha, Earnest, a portion of the
price; which, however small, was cvidence of the
Contract. Among the Northen Nations, shaking the
parties’ hands together had this cfficacy; and a sale
thus made was called Aandsale; whence handsel was
also used for the earnest of the priccy. In the same
manner a symbolical delivery of the goods was intro-
duced : as for instance, the delivery of the key of the
warchouse in which they were contained.

710. Borrowing and Lending, is a Contract, in
which the Romans distinguished two different cases,

* Heinec. Elem. Jur. Civ. § 774. 779. DBut sce the note to

(703) for Walter's view.
t Ib. § 895. { Blackstone, 11. 448.
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which we confound under one term. Mutuum was ap-
plicd to the lending of those things which are reckoned by
number, weight, and measure ; as wine, oil, corn, coined
money, of which the borrower receives a stated quantity
which he may use, consume, or part with. Commodatum
was that which was lent, to be restored identically the
same; as a book, a harp, a horse. And the Law made
a distinction in the responsibility of the borrower in
these two cases.  The person who had reccived a thing
as commodatum, was bound indeed to keep it with
as much care as if it were his own, or with more, if
more were possible: yet if it were lost or destroyed
by no fault of his, he was not bound to make compen-
sation. But if he had rcceived a thing as mutuum,
it was to be repaid at any rate, in whatever way it
had been consumed or lost *. Paley + calls things which
may be the subject of commodatum, inconsumable
property. The other kind, consumable property, is also
termed Res fungibiles by the Civilians; for one portion
can discharge the office of another. “Res cjus generis
functionem recipere dicuntur; id cst, restitui posse per
quod genere idem est$.”

711. Besides the Tliring of Labour, Locatio Operis
Juaciendi, there is Locatio Rei, the Letting of a Thing
to hire, as letting a house. In this case, also, the Ilirer
is bound to ordinary carc and diligence, and is answer-
able for neglect: but the extent of his Obligations, as

.to Repairs and Expenses, must be settled by express
Rules of Law or Custom.
712. When the Obligation of one party to pay

*® Inst. 111. 15. The principle of the distinction by which
mutwum and commodatum are opposed, as to liability of risk in the
case of loss, is the principle of ownership : Res perit domino, in case
of innocent loss, is a gencral rule. In mufuum the property is
transferred to the Borrower: in commodatum it remains with the
Lender.  Therefore the loss in the first case falls on the Borrower,
in the second on the Lender.

t Moral Phil. B. 111. c. 3.

3 Grot. B. et P. 11. 10. 13. Functio, or discharge, means payment
by something of the like kind, and is distinguished from solutio, or
moncy payment,
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Money to the other isestablished, and not yet performed,
the money to be paid is a Debt, due from the Debtor to
the Creditor. Hence Debt may arise out of any of
the above kinds of Contract, as Sale, Hiring, and the
like.

713.  Among many forms of Debt, we may notice
those recorded in writing : thus, when I write, I promise
to pay to A. B3. one pound, I acknowledge myself indebt-
cd to A.B. to the amount of onc pound. This is a
Promissory Note. When I write to M.N., Pay to
A.B. one pound, I become contingently indebted to
A. B., indcbted namely on the contingency of the drawee
M. N. refusing to accept or ultimately failing to Aonour
my bill. This is a Bill of Exchange. The benefit of
this contingent debt, and of M.N.’s obligation to pay,
which commences when he accepts the bill, may be
transferred from hand toshand, as may also the Debt
acknowledged in a Promissory Note, by transfer of the
Documents. This may be done by making them payable
to A. B. or Bearer; or by their being made payable to
A.B. or Order, and then indorsed by A.B. when he
transfers them to C (the indorsee); by C when he trans-
fers them to another; and so on.  Bills and Notes thus
transferable, and still unpaid, may answer the purpose
of Money ; they may constitute a Paper-Money.

714. We need not dwell upon other kinds of
express or implied Contract, which arc cnumerated in
the Roman Law: as Pignus, a Pledye or Pawn for
a, Debt; Depositum, a Deposit without Reward.  Deli-
very of Goods from one person to another on trust is
called by the English Lawycrs Bailment*, and the
Goods are said to be bailed to him who receives them.

715.  With regard to Contracts of Sale, Questions
occur, ITow far the Seller is obliged to make good the
Title (683) to the thing sold: Ilow far he is responsible
for its quality: How far, in making the bargain, he is
bound to disclose all circumstances which may affect
the price.

* Sir W. Jones, On Bailment, classes the scale of liabilities.



46 : Jus, [BoOK Iv.

With regard to the Title, by the Roman Law* the
Seller was respomsible, “Sive tota res evincatur sive
pars, habet regressum emptor in venditoremt.” The
same is held to be the case in tho English Law: a fair

ricc implies warranty of Title .

As to the Quality of the goods sold, the Seller is
not responsible, when they can be judged by the Pur-
chaser's own discretion§. The rule then is Caveat
emptor. If goods ordered, be found not to correspond
with the order, the Purchaser is required immediately
to return them to the Vendor, or give him notice to take
them back: otherwise he is presumed to acquiesce in
the result.

716. The Obligation of disclosing the circum-
stances which affect the price of a thing sold, has been a
matter of great discussion among Jurists and Moralists.
Cicero|| states such a case. A merchant of Alexandria
brings a supply of corn to Rhodes in a time of great
scarcity and dearth. He knows that many other mer-
chant-vessels laden with corn are also on their way to
Rhodes, which the Rhodians do not know. Is hebound
to disclose this circumstance? As a matter of legal
obligation, which is the point now under consideration,
it is agreed that the Seller is forbidden to misrepresent
the intrinsic qualities of his wares. But it is pronounced
that he is not obliged to disclose all extraneous circum-
stances which may affect their valueq. ¢ Venditorem,

* Dig. xxr. 2. 1.

t «If it be preved that the Title is bad, either for the whole or
part, the Buyer has his remedy against the Seller.”

+ Kent, Com. 11. 478.

§ There is however a difference betwcen the case of warranty and
of simple sale. In the case of warranty the seller is liable for all
defects ; in simple sale, for those only of which he knows and uses
some art to conceal. Hovenden’s BI. 11. 451.

LOf. 111, 12,

9 +¢So faras the rules of Civil Law go, the Seller must disclose the
defects of his wares : as to the rest, he must act without deceit : but,
being a seller he must wish to get the best price. ¢I bring my wares
to market ; I offer them for sale ; I sell what is my own ; not dearer
than others; perhaps cheaper, as I have a larger stock. Whom
do I wrong?’”
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quatenus jure civile constitutum est, dicere vitia oportere;
ceetera sine insidiis agere; at, quoniam vendat, velle
quam optimé vendere. Adduxi, exposui, vendo meum ;
non pluris quam cwteri; fortasse etiam minoris, cum
major est copia. Cui fit injuria?” In the same manner
it has been decided by an English court®, that the
Purchager of an estatc was not obliged to disclose to
the Seller his knowledge of the existence of a mine on
the Estate.

But it is further stated to be law+, that the Seller
is liable, if he fraudulently misrepresent the quality of
the thing sold, in some particulars in which the Buyer
had not equal means of knowledge: or if he do so, in
such a manner as to induce the Buyer to forbear
making the enquirics, which, for his own sccurity and
advantage, he would otherwise have made.

717. It has been attempted § to express all Rules
on this subject by saying that the Rulc of Contract is
Equality: “Ut ex inzqualitate jus oriatur minus haben-
ti§.” DBut this maxim must not be carried so far as
to destroy the nature of a Contract: for by that, we
do not agree, generally, to give and receive equal things;
but we determine w/at we are to give and receive. The
Rule is rather to be sought in the intentions and expee-~
tations of the partics contracting. Each is obliged to
do that which he gives the other reason to expect,
and knows that he does expect. This is expressed
by saying, that the transaction is bond fide, in good
Jaith. .

718. Yet in many cases, the estimate of the
intentions and expectations of the parties must be vague
and obscure; and instead of attempting to regulate the
course of law by these, it may be more proper to apply
strict rules of interpretation to the language of Contracts.
IIence the Roman Law makes a distinction of actions
bonee fidei, and actions stricti juris. —

Rules of Interpretation of the Language of Contracts

* Kent, 11, 489.  t Ibid. 11, 487.  } Grot. B. et P. 11. 12.

§“So that he who receives the less has a claim arising from the
inequality.”
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have been laid down by Jurists; and are an important
part of the doctrine of Contracts, in its applications.
These Rules, for the most part, have for their object to
combine good faith with exact Law. Such are these,
for instance: that common words are to be understood
in a common sense; Terms of Art in their technical
sense: that when it is necessary, words are to be inter-
preted by the matter, effect, and accompaniments: and
the like*,

719. The wrongs which violate the Rights of
Contract are Fraud, of which some cases have heen
considered; and Braach of Contract, against which the
Law provides Remedics, by actions of various kinds;
but on these we need not further dwell.

Cuarrer V.

TIIE RIGIITS OF MARRIAGE.

720. 'Wg have alrcady pointed out (79) that one
of the most powerful Springs of action in man is the
Desire of Family Socicty, which grows out of his Ap-
petites and Affections. The needs of man’s condition
so operate, that he cannot exist in a social and moral
state, except there be, established in Society, Rights
which sanction and protect the gratification of this
Desire.  Such Rights, with the corresponding mutual
obligations, are given to the Husband and Wife, united
in a legitimate Marriage; and the Rights thus vested
in the ITusband, and in the Wife, are the Rights of
Marriage.

Marriage and Property are termed Institutions; in-
asmuch as they imply the establishment of General
Rules, by which, not only the special parties are bound,
(as in Contracts) ; but by which the whole Society also
is governed. These two Institutions are the basis of
Socicty. The Right of Personal Security is requisite,

. * Grot. B. et P. 11. 16,
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in order to preserve a man from hour to hour, and frqm«
day to day ; the Institution of Property is requisite, in

order that man may subsist on the fruits of the earth

from year to year; the Institution of Marriage is thdis-

pensable, in order to the continuance of the community

from generation to generation: )

721. The Desircs and Affections, growing out of
the Institution of Marriage, tend to balance the action
of the elementary Desires and Affections, and to main-
tain man in a moral and social condition. The Ele-
mentary Desires and Affections, whiclf Jead to the Union
of the Scxcs, are refined and trangai{ljzgd by the mar-
riage tie, The Mutual Confidence, and*the identification
of habits and intercsts between husband and wife, which
marriage, in its most complete form, tends to generate,
give a new charm and a new value to life. 'When such
a conception of a happy marricd life is formed, it is
universally approved of ; and thus the Moral Sentiments
confirm the Conjugal Affections. Kach successive gene-
ration of young persons, catching the like sentiments,
and susceptible of the like affections, looks with hope
and desire to this imago of a happy marriage, as an
important part of the business and object of life. Thus-
there is produced a National Sentiment respecting Mar-
riage, which makes the Institution still more efficacious
in 1its influence upon the moral and social condition of
those among whom it prevails,

722. .The Children which Marriage produces give
rise to Affections which still further tend to bind together
the Community by Moral and Social links. In the first
period of their existence, Children are a common object
of Affection to the parents, and draw closer the ties of
their mutual Affection. Then comes the Education of
the child; in which the parents have a common care,
which further identifies their sympathies and objects.
The Brothers and Sisters of the child, when they come,
bring with them new bonds of affection, new sympathies,
new common objects. The habits of a Family take the

lace of the wishes of an Individual, in determining the
habitation, the mode of living, the mcals, and the like ;-
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and thus, these circumstances are determined by in-
fluences, more social and more refined than mere bodily
desire. The Fumily is one of the most important ele-
ments of the social life of every Community.

Familia is the word by which the Romans denoted
the persons thus collected in theTouse, along with their
parents : and also, along with the servants of the House.
\Famuli). The head of the family was called Pater-
JSamilias ; his wife, in general, was Materfamilios*.

723. The nature and extent of the Rights, which
Marriage gives, have been different in different ages and
countries; and the national conception of the conjugal
bond has often fallen short, in various degrees, of that
complete and permanent union of one man with one
woman, which we have pointed at. Polygamy, Concu-
binage, and arbitrary Divorce, have been tolerated in
many States ; but still, the notion of a complete Marriage
appears always to have been, the union of one ITusband
and one Wife for life. Although Polygamy existed in
the carlier periods of the Jewish nation, we find, in the
Seriptures, that, beginning with man, at his creation,
a single woman was given to him as his helpmate. And
though Solomnon is related to have had many wives, as
the custom of Asiatic Sovercigns has generally been;
in the description of a good wife which is inserted in
his Book of Proverbst, she is represented as sole mistress
of the houschold, and as the object of an entire trust
_ and respect, inconsistent with her being one of several
wives, And though Moses permitted to the Jews more
than one wife, he prohibited manyJ; which “many”
is believed by the Commentators to be more than four.
This permission was rather a concession to an existing
practice, than a law consistent with the general scheme
of the Laws of Moses. The practice of polygamy is said §

* ¢ Genus enim est uxor: ejus duz formx; una matrum fa-
milias, earum qua in manum convenerunt; altera earum qua
tantummodo uxoris habentem.” Cicero, Topica. The in manum
conventio was a condition of the wife usually resulting from marriage
in the early ages of Rome.

t Prov. xxxi. 1 Deut. xvii. 17.
§ Michaelis, Law of Moscs, 11. 12.
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to have ceased entirely among the Jews after the retum
from the Babylonish Captivity.

724. Polygamy was not a Grecian practice. The
TIcroes of Homer appear never to have had more than
one wife; though they arc somctimes represented as
living in concubinage with maAraxai. According to the
views of Greck Legislators and Philosophers, Marriage
was to be considercd as having for its ohject the main-
tenance of the State, by the continuation of the race of
citizens: and we see, in the Republic of Plato, and else-
where, indications that they could tolerate extravagant
deviations from the more complete domestic conception
of marriage, if the political object was provided for.

725. The Roman Law, however, approached closely
to the conception of a complete marriage, which has
been noticed. The Definition given in the Institutes is
this*: “ Nuptie, sive Matrimonium, est viri et mulieris
conjunctio, individuam vite consuetudinem constituens.”
In another placet it is described as “ Consortium omnis
vite: divini et humani juris communicatio.”

726. The English Law goes further, and considers
the Husband and Wife as onc Person.  As the Lawyers
state it}, the very being or legal existence of the woman
is suspended during the marriage, or at least is incor-
porated and consolidated in that of her husband: under
whose wing, protection, and cover, she performs every-
thing ; and is therefore in our Law French a feme-covert,
Jemina oviro co-operta ; and her condition during mar-
riage is callod her coverture. Ience a man cannot grant
anything to his wife by a legal act, or enter into co-
venant with her; for this would be to covenant with

* Inst. 1. 9. Marriage or Matrimony is the union of a man and
a woman 50 as to constitute an inseparable habitual course of life.

t Dig. xxir11. 21, ¢ A partnership for life, (or rather, as to all
the interests and relations of life,) with a joint participation in all
Rights human and divine.”

+ Blackst. 1. 442. But perhaps it would be more just to say
that the principle which Jimits the Rules of Law, as between
Husband and Wife, is not that of the union of the two, but of the
canjugal supremacy of the Husband.
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himsclf*. The husband is bound by law to provide his
wife with the nccessaries of life; if she incur debts for
such things, he is obliged to pay them. FEven if the
debts of the wife have been incurred before marriage,
the husband is bound to discharge them: for he has
espoused her and her circumstances together. 1f she
suffers an injury, she applies for redress in her husband’s
name as well as her own,  If any one has a claim upon
her, the suit must be dirceted against her husband also.
In criminal prosecutions, indeed, the wife may be in-
dicted and prosecuted scparately ; for the union is only
a civil union. DBut even in such cases, husband and
wife are not allowed to be Evidence for or against cach
other: partly, say the Lawyers, because it is impossible
their testimony should be impartial; but principally,
because of the union of Person. For being thus one
Derson, if they were admitted witnesses for each other,
they would contradict one maxim of Lawt; Nemo in
proprid causd testis esse debet: and if against each other,
they would contradict another Maxim: Nemo tenetur
se ipsum accusare. In the Roman Law, in its later
periods at least, the HHusband and Wife were considered
as two distinct Persons, and might have separate Kstates,
Decbts, Contracts, and Injuries. And hence, in the Ec-
clesiastical Courts of England, which derive their views
and maxims from the Roman Law, a woman may sue
and be sued, withont her husband.

727.  According to the System of Law which we
have been describing, the husband is the Head of the
Family, and the Wife is subordinate to him. Ile re-
presents the Family in its legal rclations; and in such
matters she has no Rights against him. He has a Right

® The husband can however grant to his wife, and often does,
through the intervention of Trustecs.

t No ouc can be a witness in his own case. No onc is bound to
accuse himsclf. But perhaps it would be more just to say, that
the principal reason is not that of the identity of person ; but that
community of interest, which prevents their being evidence for
cach other; while the public policy of preventing domestic quarrels,
prohibits their being evidence against each other.
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to act for her; and even, in some cases, to coerce her.
The Roman Law allowed the husband, for some mis-
demeanours¥, “TFlagellis et fustibus acriter verberaro
uxorem;” for others, only+ ¢ Modicam castigationem
adhibere.” Something of the same kind was allowed
by the old Law of England ; for, say the Lawyers, since
the husband is to answer for her misbehaviour, the Law
thought it reasonable to entrust him with the power of
restraining her. And the Right to obedience, from the
Wife, is vested in the ITusband, for the sake of preserving
Order in the Family, and of protecting and benefiting
all the Members of it.

728. The incquality between Men and Women,
which thus appears in the ancient conceptions of Mar-
riage, is shown also in the cstablished notions of the
Wrongs, by which the Rights of Marriage are violated.
Thou shalt not commit adultery, is the fundamental Law
on this subject; but this was commonly applied only
to the offense committed by or with the wife. By the
Jewish Law$ the adulterer and the adulteress were to
be put death. By the Old Roman Law, the adulterer
was at the mercy of the injured husband, and might be
prosecuted by any person; but under the emperors, the
Right of prosccution was limited to the husband, or the
near relatives of the adulteress. The adulteress was to
be repudiated and otherwisc punished. In England,
adultery, as a public crime, is under the jurisdiction of
the Ecclesiastical Courts; but the Common Law also
gives, to the Husband, Damages from the person who
was guilty of Criminal Conversation with his wife.

729. The Right of the Parent to the obedicnce of
the Child isa fundamental Rule in all the ancient Forms
of Socicty. The Law of Moscs, Honour and obey thy
Father and thy Mother ; is recognized in all nations.
The ancient Roman noticns carried this so far, that
they gave the Father a Right over the life of the Son.
Even in the latest times, the Son is contemplated as
entirely in the power of the Father; and this expression

® “To beat his wife severely with whip or stick.”

t ¢ To apply moderate correction.” 1 Levit. xx. 10,
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implied that the Father was invested with the Right to
act for the Children upon all legal occasions. The
Institute says*: “Qui ex te ot uxore tud nascitur, in
tud potestate est: Item qui ex filio tuo et uxore ejus
nascitur, id est nepos tuus et neptis, que in tud sunt
potestate ; ct pronepos et proneptis, et deinceps caeteri.
Qui autem ex filid tui nascuntur, in potestate tud non
sunt, sed in patris corum.” And this went so, far that
the Son could have no Rights against his Father, All
that he acquired became, not his, but his Father’s.
Some Jurists refer this to a legal fiction of the unity of
the Father and the Son; others, to a maxim that the
condition of the Master of the Family might be made
better by the acts of the other members of the Family,
but could not legally be made worse.

730.  The English Law does not go so far as the
Roman in this respect; but still invests the Father with
considerable Rights over his Son. He may correct him
in a reasonable manner. He may delegate part of this
parental authority to a Tutor or Schoolmaster, who is
n loco parentist. He has the benefit of his children’s
labour so long as they live with him. He has, however,
no power over any property which the son has acquired,
except as Trustee or Guardian.

The Rights with which the head of the Family was
thus invested carried with them corresponding obli-
gations. As we have alrcady stated (726), the hushand
i bound to provide his wife with the necessaries of life,
and also to pay her debts. Also, the Father is, by the
English Law, bound to provide maintenance for his own

® Inst. 1.9, “He who is born of you and your wife is in your
power: also he who is born of your son and his wife, that is, your
grandson and grand-daughter, are likewise in your power; and so
your great-grandson and great-grand-daughter; and in the same
way, for the succeeding steps. But they who are born of your
daughter are not in your power, but in their father's.”

t Perhaps it would be more correct to say, that the School-
master’s authority is not delegated from the parent, but analogous
to the parent’s. 1t depends on some of the same reasons; and
exists where there is not a parent to delegate, as well as where
there is.
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offspring. By the Roman Law#* this obligation was
reciprocal.  “ Si quis a liberis ali desideret, vel si liberi
ut a parente exhibeantur, judex de ei re cognoscet.”
The Head of the Family was the Supporter, Protector,
and Director of all the other members. The Education
of Children, so that they may, in their turn, become
good members of new KFamilies, and good Citizens, is
contemplated as an important object by most legislators;
but is, in a great measure, left to the unforced care of
parents. To neglect this office, is rather the omission of
a Moral Duty, than the violation of a Legal Obligation.

731. The Family Affections, and the Moral Senti-
ments connected with them, make both men and women
look with grief and indignation upon the violation of
female chastity, in thosc who are under their care and
protection. The woman who gives up her person to
any other man than her husband, is conccived to be
destitute, of the proper affections and sentiments of a
wife; and therefore, unfit for the proper destination of a
woman. To seduce her to.this condition, is to bring
her to disgrace, and to make her marriage with another
man almost hopeless. To force her person, brings upon
her some portion of this disgrace and calamity, in
addition to the injury which is involved in all violence.
The laws of most countries recognize these Wrongs
against Female Chastity, Rape and Seduction. Thus
by the Jewish Lawt, the Man who forced a betrothed
woman was to be put to death. If she was not be-
trothed, he was to make her his wife, without being
allowed afterwards to put her away. The Roman Law
justificd homicide, when committed by the woman in
defense of her chastity; or by a man, in defense of his
relatives, when force of this kind was offecred. The
English Law, likewise, excuses a woman killing a man
who attempts to ravish her; and the husband or father

* Dig. xxv. 3. 5. “If any one requires to be supported by his
children, or if children require to be maintained by the parent, the
judge will take cognizance of the matter.”

By the English Law also, a son is bound to support his parents.

t Deut. xxii. 23, &c.
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is justified in killing 2 man who attempts a Rape upon
his wife or daughter. The Roman Law, in the time of
Justinian, refused to make any distinction in the guilt
of the violator of chastity, whether the woman consented
or not¥*: “Si enim ipsi raptorcs, metu vel atrocitate
peene, ab hujusmodi facinore se temperaverint, nulli
mulicri, sive volenti sive non volenti, peccandi locus
relinquetur : quia hoc ipsum vzelle mulierum ab insidiis
nequissimi hominis qui meditatur rapinam, inducitur.”

732. The Enghsh Law punishes Rape with death+,
but makes it a necessary ingredient in the crime that it
be committed against the will of the woman. It is some-
times assigned as a reason for the capital punishment,
that the offense is a destruction of the woman’s moral
being. But the English Law has no direct punishment
for the moral offense of Seduction, as we have seen that
it has none for Adultery. These crimes are punished
indirectly, as Loss inflicted, on the Parent and the
Husband. In the latter case, the Ilusband may reccive
Damages from the Adulterer, for the Injury done him:
in the case of Scduction, the Parent may recover
Damages for the loss of his daughter’s Services during
her pregnancy, by the act of the Seducer, per quod ser-
pitium amisit. The necessity of taking this course for
the remedy of these wrongs, is explained, by considering
that the Common Law of England has, for its main
objeets, the security of person and property ; and there-
fore does not undertake to treat offenses according to

" their moral depravity, or the grief and indignation which
they produce.

733.  According to the ancient legal views of the
Family, in most nations, as we have seen in the cases of
the Roman and the English Law, the posscssion of
property in land is an attribute of the Family, rather
than of the individual ; the right of the wife and children

® Cod. 1x. 13. ‘If through fear, and in virtue of the severity of
the punishment, scducers abstain from such offenses, no woman,
willing or unwilling, will have an opportunity of transgressing.
The will of woman is itself forced by the arts of the ravisher.”

t This has not been the case since 1841,
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being merged in, or derived from, that of the Ilcad of
the Family. Following the same view, the Law directs
that, on the death of the Father, the land shall descend
to the children: for they then, in their turn, onc or more
of them, become 1lcads of Families, and take the place
of the Father, as members of the State. Accordingly,
in the Roman Law, when the Father died, those of his
descendants who were then under his power (in patria
polestate), were his proper heirs (sui haredes), and
divided his possessions among them ; all other heirs
(except his slaves) were h@redes extranei.  In England,
on the establishiment of the Feudal Constitution, by
William the Conqueror, the law of primogeniture was
cstablished, by which Lands descended to the eldest son
alone. In this view, the Property was considered as a
Fief to be held by military Service; and the whole
property was assumed to be a proper means of support-
g the dignity of the holder. The younger sons were
supposed to be provided for by the cldest, and by their
own excrtions 1n the various professions which were
open to them, military, civil, ccclesiastical, and mercan-
tile. It is consistent with the view which this Rule
assumes, that the Rule was not cxtended to personal
Property ; for such property was not held as a Iicf.
In this, no primogeniture is allowed, all males and
females of equal degree sharing equally.

If direct and proper heirs failed, the same view, of the
transmission of Property in the Family, led to Rules of
Law which determined the persons to whom it was to
be given ; but upon these Rules, and their differences in
different states, we need not now dwell.

734, In most Systems of lLaw, though the Law
has assigned a Rule for the disposal of a man’s property
after his death, the proprietor has been allowed to vary
this disposal, partly or entircly, on declaring his intention
before proper Witnesses. Hence, the Declaration so
witnessed is called Zestamentum in Latin, Will in
English. The ground of this Right of the Testator is,
that a man, previous to his death, may dispose of his
property, and may excrcise an authority over his
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children; and that the continuity and order of the
Family were supposed to be preserved, by allowing this
Right to operatc through tie time of his death, and
thereforc after that moment. Yet the Right of the
Testator, like the other. Rights of Property, is limited
by Rules of Law. The Roman Taw says*: ¢ Testa-
menti factio non privati sed publici juris est.” In the
early times of Rome the citizens made their Wills at
the Public Assemblics (Calata Comitia), although after-
wards, other modes of procedure were introduced.

735. The Right of disposing of property by Testament
was not unlimited+. From a comparatively early period
a testator was obliged, in order that the provisions of
his will might be carried into cffect, either to institute ox
to disinherit by express words, his children in potestate
{scc Scet. 733). Other restraints as to his heirs, and as
to the distribution of his property between them and
mere [eqatees, (see Scct. 738), were gradually introduced, .
partly by express cnactment, and partly by the Edict
of the Praetor.  When a son or other near relation who
would without a Testament have inherited, being passed
over in silence in the Testament, had a claim by Law,
the Testament was called ingfficiosum Testamentum, as
being made non ex gfficio pictatis.

736. In England, the power of disposing by Will
of a portion of a man’s moveable property was re-
cognized by Magna Charta§: but until modern times, a
man could leave only onc-third of his moveable property
away from his wife and children. No Will of lands was.
permitted till the time of ITlenry the Eighth; and then,
only of a certain portion||: nor was it till after the
Restoration of Charles the Second, that the power of

* Dig. xxvirn 1. 3. ¢ The Right of making a Testament is not
a private Right, but a Right by public Law.”

t By the Law of the Twelve Tables the right of disposing of
property by will is said to have been absolute: ¢ Paterfamilias uti
de re sua legassit ita jus esto.”

+ His will was besides liable to be rendered void by the birth of
agnation of a posthumous child.

§ BL 1v. 423, i Ib. 1n 12,
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devising became so universal as it is at present. By the
English Law, a man’s Ileirs were contemplated as
interested in his property, as well as the man himself.
Property, from this attribute of being inherited, was
called Hereditaments. Tence it was held, by the Law-
yers, that no estate of inheritance in land could be con-
veyed, without the use of the word Heirs. If Land be
given to a man for ever, or to him and his Assigns for
c¢ver, this vests in him but an estate for life. This
limitation was founded upon a view borrowed from the
Feudal System, according to which the estate was given
in consideration of the Tenant’s personal qualities, to be
held by personal service.  The limitation was upheld by
a maxim of the Roman Jurists: “ Donationes sunt
stricti juris, ne quis plus donasse prasumatur quam
expresserit.”

737. Although at present the Proprietor in England
has, in gencral, the Right of disposing of the Kstate
by Will, there is an exception to this, in the case of
entailed Estates. This power of entailing was established
by the Statutc of Westminster, the Second, (in the
thirtcenth year of Edward L), which is commonly called
the Statute De Donis Conditionalibus.  This law gave
the Proprietor a power of transmitting to his Ileirs
the enjoyment of the Property, without their having
the Right of transmitting it to any one, except the
IIcirs who should come after them. DProperty, thus
limited, was termed Feudum talliatum, a curtailed fief,
Jeetail; from which expression the word enfailed comes.

738.  Besides the power of disposing of the whole
Estate, both the Roman and the English Law allow
the Proprictor the power of giving Legacies (Legata) to
special persons.  But all such Bequests are limited by
the condition, that the Testator's Debts must first be paid.

739. There are other distributions of property,
which, according to the laws of various countries, arise
out of Marriage; as the Dowry, or Dower of the
Bride*, (Dotarium, Douaire), in the Roman Law,

* The English term Dower, technically used, does not represent
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Dos: and the Jointure of the widow; (Junctura, a
joint possession). On these it is not necessary here to
dwell.

740. As the Law, in the general casc, directs
that the heir should receive the benefit of his Father's
property (Patrimonium) after his death, so it also
dirceted that he should, if it were necessary, receive
the benefit of his Father's guidance. In the Roman
Law, the Father had power to appoint, by Testament,
a person to exercise parental care and responsibility
for his son or daughter after his death, so long as the
child was of unripe age (impubes). This Guardian was
called Tutor; the child was his Pupillus. Without the
sanction of the Tutor, the Pupillus could dono act by which
he diminished his property. But the care of the person
of the child belonged, in a great degree, to the Mother,
as the care of the property did to the Tutor. When the
Father did not appoint a Tutor by his Will, the Law
of the Twelve Tables gave the Zufele to the nearest
relatives *; “Legitima Tutele lege xi1 Tabularum
agnatis delate sunt, ¢t consanguineis; item patruis:
id est, his qui ad legitimain hawreditatem admitti possunt :
hoc, summa providentid, ut qui sperarent hanc succes-
sionem, iidem tucrentur bona, ne dilapidentur.” The
view of the ancient English Law was quite different.
It also gave a Guardian to a minor; but the Guardianship
devolved upon the next of kin who could not inherit
the Estate. The Law, it is saidt, judges it improper
to trust the person of an infant (Minor) to a person
who may by possibility become heir to him; that there
may be no temptation, nor even suspicion of temptation,
for him to abuse his trust.

Dos. Tt is the widow’s right to onc third of the real estate for life.
The Jointure given by Settlement before Marriage and in lien of
Dower has in practice superseded it.

* Dig. xxv1. 4, 1. Guardianship by (or at) Law is by the
Twelve Tables given to the father’s relations and to relations by
blood. that is to those who may have a legal claim to the inheritance.
And this was prudently done, that those who are allowed to look
for the succesion may sce that the estate is not dilapidated.

t Bl 1. 461. DLut this relates only to socage tenures.
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741. An English Law of more modern times,
(the twelfth year of Charles II.) allows the Father to
appoint a Guardian to his Son, by Decd or Will, so
long as he is a Minor, that is, under the full legal
age. This age is in Ingland twenty-onc: Scotland
agrees with Kngland, both probably copying the old
Saxon Rules which prevailed on the Continent. By
the Roman Law, a youth could perform certain legal
acts at the age of fourtcen; but up to the age of twenty-
five, he could not dispose of property, without the
intervention of a Curator or Trustee®.

742.  All that has been said of the Rights and
Obligations of a Man with regard to his Wife and
Children, apply only to such wife and children as the
law recognizes: to his lawful wife, and his legitimates
children, born of a lawful marriage. What a Lawful
Marriage is, the Law must define.

Marriage is a Contract; and though it is, in most
countrics, a Contract of a special character, solemnized
with peculiar ceremonies, it must be, in many respects,
governed by the general Rules of Contracts. Thus,
the persons marrying must be of sound mind; of the
age which the Law considers as mature; and free from
other legal impediments, such as an inconsistent pre-
vious Contract. They must also understand each
other to intend that perpetual union which Marriage
implies.

743. By the Roman Law, the cssence of Marriage
was Consent; the Consent “both of those who come
together, and of thosc under whose power they are.”
This Consent was commonly manifested by some publie
act ; forinstance, Declaration before friends, and afterwards
Continued Cohabitation for a yeart. (Usus). The cffect
of usus was to produce a conventio in manum viri, that
is, by it the wife became a sua Aares to her husband,
passed into his gems, and became in loco filie. But

Dig. 1v. 4. L.

t The cffect of continued cohabitation for a year was to produce,

in the early ages of Rowme, a conventio in manwm wviriy but in
Gaius's time this doctrine of usus was in desuetude,
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before the usus was accomplished, (which by interrup-
tions, called usurpationes, might be indefinitely deferred,)
the woman was a wife no less than afterwards. Confar-
reatio was a solemn marriage ceremony, perhaps exclu-
sively patrician in its origin. Coemptio was another mode
of producing the in munwum conventio.

744. By the old Law of England*, a Contract
made per verba de prasenti, by words in the present
tense, was a valid marriage: thus, I fake thee IJ)W Jor
my husband: I take thee N. for my wife. The same is
still the case by the Law of Scotland. = Also, a promise
of marriage per verba de futuro ;—I will marry thee ;—
became a valid marriage by cobabitation; in the same
way in which some contracts concerning goods became
valid by the delivery of the goods. By later English
Statutes, marriages in England were, for many purposcs,
not allowed to be valid, except such as were celebrated
after duc notice (Banns) or by Licence, in some parish-
church or public chapel; and by a person in Sacred
Orders. DBut this restriction has since been enlarged,
so that the religious part of the ceremony is no longer
necessary.

745.  With reference to the grounds on which
Marriage has very generally been accompanied with
a religious sanction, we may remark, that the Conjugal
Union is contemplated, not as a mere Contract for
Cohabitation, but as an engagement binding the partics
to mutual affection, and to a community of the scheme

“and ends of life. Hence a mere legal Contract, which
must regard actions alone, cannot express its full import.
The Sentiment of Duty must be brought into operation,
and the appeal to this sentiment belongs to the province
of Religion (450).

746.  Divorce is the Separation of the Marriage
Union. According to the Roman Law, as the Consent
and Conjugal Affection of the parties was an essential
part of a marriage, their acquicscence was nccessary
to its continuance. Either party might declare his

* BL 1. 430. He says only, ¢ valid to many purposes.”
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or her intention to dissolve the connexion*; and no
judicial decree or interference of public authority, was
requisite in order to carry this purpose into effect.  Yet
such scparations were gencrally made with some form.
A Marriage by Confurreatio was originally dissolved
by dcath only; and the Diffarreatio which dissolved it,
involved fearful rites, and is thought to have been a kind
of symbolical deatht. For dissolving other marriages
there was no definite form fixed before the Lex Julia. 1f
cither by usus or by cocmption an in manum conventio
had been produced, it was got rid of by emancipatio: but
this related to an incident attendant on marriage, not to
the marriage itsclf. Repudiion denoted not only the
dissolution of a completed marriage, but also the rejection
of a Marriage promised by Sponsalia (Betrothing), but
not completed.  The practice of Divorce was afterwards
checked by Law (the Lex Papia PPopprea). Under the
Christian Emperors it was punished in various ways;
but still the power remained, subject to certain forms
in its excrcise.

747. There is no Law of England which authorizes
Divorce. Every particular case must be the cffect of
aSpecial Act of Parliament.  Kven the gravest violation
of the Rights of Marriage, Adultery, is, by the English
Law, only cause of separation from bed and board;
it does not lead to a dissolution of the Marriage. The
reason given for this by the Commentators is, that if
Divorce were allowed to depend upon a matter within the
power of cither of the parties, they would probably
be extremely frequent. The Ecclesiastical Courts, which
have the whole direet jurisdiction concerning Marriages,
in virtue of the religious character of the ordinance,
can, upon due grounds, grant a scparation, not only
@ mensd et thoro, but a total Divorce a vinculo matrimo-
nii.  But this must be for causes of impediment cxisting
before the marriage. When these are shown, the marriage
is declared null, as having been unlawful ab initio, and

* Gibbon supposes Divorce to have been originally ¢ the manly

prerogative. ”  Decl. and F. c. xliv.
t Walter, Gesch. des R. R. B. 11r1. c. vil.
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the parties arc separated pro salute animarum, that
they may not endanger their Souls by living in a state
of known sin. DBut still the Ecclesiastical Law, like
the Common Law of England, grants no Divorce for
any Supervenient Cause; according to Commentators®,
it deems so highly, and with such mysterious reverence,
the nuptial tie, that it will not allow it to be unloosed
for any cause whatever that arises after the Union is
made. But it is mainly moved to take this view of
marriage by the authority of religion.

748.  As we have alrcady scen, the only kind of
Marriage which is recognized by the Roman Law as
complete, is that of one husband with one wife. Climate
does not necessarily occasion any exception to this Rule.
Thus the Law of Justinian, promulgated by the Romans
in the climate of modern Turkey, is expresst: “ Duas
uxores codem tempore habere non licet.”

Yet the Laws of several Countrics in various ways
take note of other unions arising from the irrogular
operation of those Desires and Affections which lead to
Family connexions. There arc various provisions in the
Laws of Rome respecting Concubines; and in our own
Laws, with regard to Illegitimate Children, or Bastards?.

Tt depends upon the law, and the general structure of
cach State, whom a citizen is allowed to marry. He
may be prohibited from taking a wife beyond a certain
circle. e may be forbidden to marry a stranger. Ilc
may be compelled to marry, not only within his own
Nation, but within his own Tribe.

749.  On the other hand, men and women are, in
almost all countries, forbidden to marry ewithin a certain
circle of relationship. Marriages within these limits

* Blackstone, 1. 440.

t Inst. 1. 10, 6. Tt is not lawful to have two wives at the
same time.

+ By the Roman Law, a true marriage could only take place
between Roman citizens: ¢¢ Justas nuptias inter sc cives Romani
contrahunt qui sccundum precepta legum cocunt.”” Iwst. 1. 10.
1. *¢ That is a true marriage which is contracted between Roman
citizens who come together in the manner directed by the Law.”
No other unions were complate marriages.
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were forbidden by the Romans as Nuptie inceste ;
and the union of persons so related is Jncest. Such
unions were those of Parents and Children, Brothers
and Sisters*. “Nuptize consistere non possunt inter
eas personas qu in numero parentium liberorumve sunt,
sive proximi sive ulterioris gradus sunt, usque ad in-
finitum.” The degrees of kindred between which mar-
riage is prohibited have been different in different times
and places. But everywhere incestuous umions have
been looked upon not only with condemnation, but with
horrour. It has been conceived that there is a Divine
curse upon them.

The chastity of woman, which, as we have seen (731),
is so highly prized, requires to be guarded and supported
by the sympathy and reverence of her Family for this
treasurc. Her relatives, with whom she familiarly lives,
especially her Father and her Brothers, are the natural
Guardians of her purity. In the intercourse between
men and women not withheld by any impediment, the
thoughts often turn to the union of sexes. Men are
prone to solicit, and women apt to yield, when the union
is one on which the thoughts are allowed to dwell. The
opportunity and authority which mnear relationships
usually give, would add to this tendency, if the belicf of
a Divine curse upon transgression did not keep the
thoughts and affections in harmony with the reverence
for the woman’s chastity. The Law supports this tone
of the thoughts and affections, by its prohibition of
incestuous marriages.

¥ ¢« Marriage cannot take place between those persons who stand in

the relation of parents and children, whether of a near or of a more
remote degree, to any number of steps.”

VOL. 1I. D
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CuarteEr VI.

*  TIE RIGHTS OF GOVERNMENT, OR
STATE RIGHTS.

750. Wz have already stated (79), that among
the most powerful Springs of Human Action is the
Desire of Civil Society ; and that man cannot exist as
man except he exist in Civil Socicty, under the sway of
Rules of Action really enforced by some of the Members
of the Community. Those Members of the Community,
whose office it thus is to enforce the Rules, through
which the Community snbsists, are, for this purpose,
invested with Rights, which are here termed Rights of
Government. The possessor of these Rights is spoken
of as having Awuthority in the Community.

751. We have rights of this kind cven in the
Family ; and especially in Familics where the paternal
Power is most ample. As we have secn (729), in some
countrics, the Father has excreised a power of Life and
Death over the Son. 'We may, in such a case, conceive
the Father laying down Rules for the conduct of the
Family, and enforcing them by any penaltics which he
may appoint.

When the Children of such a Family grow up, and
when they themselves marry and have children, we may
still conceive the habit of obedience to the 1lead of the
Family to remain. As the Family extends, it becomes
a Family in a wider scnse ; a House, a Tribe, a Clan, a
Nation; but it may still continue to recognize a Supreme
Right to obedience in the common parent. Such is a
Patriarchal Governinent. The Right of Government
is here vested entirely in the Patriarch. The other
members of the Community have only the Obligation of
Obedience towards him.

752. The Patriarchal Government is naturally
broken up by the death of the Patriarch. We may
suppose a Patriarchal Government to be continued
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generation after generation, by some agreement in the
Family, as to who is to inherit the Patriarchal Au-
thority : but such a government, though it may exist as
an Institution, is no longer the natural result of the
Family habits of affection and obedience. To obey a
brother, a nephew, or a remoter relative, is not a natural,
necessary, and universal rule. The Patriarchal Form of -
Society being broken up, the mixtures of Families, their
migrations and various fortunes, still further loosen and
destroy the bonds of Patriarchal Government, and form
men into Nations, according to various conditions of
race, dwelling-place, and history. The National Go-
vernment then takes place of the Patriarchal.

753. The person or persons in whom the Supreme
Authority in each nation resides, are determined in every
case by the llistory ‘of the nation (97). The whole
past History of each nation has terminated in the Fact
of its present Government. In the Course of History,
the Governing Authoritics of Nations have passed into
various hands, have been variously distributed, and
have assumned many various forms. Nations which
were formerly separate, are now united under the sane
Supreme Authority : Nations which were formerly
united as onc, have now separate governments: the
Lines of Succession of Governors, the modes of appoint-
ing them, the way of their exercising their authority in
cach nation, have changed. The Laws by which they
govern have also changed. Dut in every Nation, so far
as it is subjected to Rules of Action; so far as its
members really possess Rights and Obligations; there
is some Supreme Authority, in which the Rights of
Government are vested.

754. The Supreme Authority may reside in one
Person, or in many. It may be excrcised by one Person,
under conditions depending upon the consent and co-
operation of others. In almost all nations, there is a
Difference of Ranks, connected with the conditions of
the exercise of the Supreme Power. Besides the highest
Governor, (King, Consul, President, or in whatever
other name he governs,) therc are Nobles, Senators,

n2
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Lords, Citizens, Aliens, often Slaves. Some of these
Ranks have Authority, which, like that of the highest
Governor, is the result of the History of the Nation.
They have Rights with reference to each other, de-
termined by Laws and Customs, traditionally received,
or historically iustituted.

- The structure of a Socicty considered with regard to
this Difference of Ranks, is its Political Structure. The
Laws and Customs which determine the Rights of
different Ranke, and their share in the Supreme Au-
thority, are the Constitution of the Nation.

In every Constitution, the Supreme Aunthority is
termed also the Sovereign Power.  As the Constitution
places the Sovereign Power in the hands of One, or of a
few men of Rank, or of the General Body of the
Citizens, the Stage is a Monarchy, an Aristocracy, or a
Democracy. These are the Simple Forms of Govern-
ment. .

The Sovereign Power exccutes the existing Laws,
and on all oceasions, both in refcrence to the citizens
within the State, and to persons and states without,
acts for the State. These arc the Kurecutive Functions
of the Government.

755. It is the existence of a Supreme Authority,
or Government, which gives rcality to the other Rights;
—the Rights of the Person, of Property, of Contract, of
Marriage. The Government acts as the State (94), and
carries into cffect the Laws by which Rights and Obli-
gations are defined. The Government also, by means of
its tribunals and Judges (94), decides disputed questions
which arise among its citizens concerning their Rights
and Obligations. These are the Judicial Functions of
the Governmnent. ¢

But the Definitions of Rights and Obligations, though
given by the Law of cach nation, arc not arbitrary and
capricious (648). They are intended in all nations to
be right ; that is, conformable to the Supreme Rule of
Human Action. They arc intended to be just, that is,
conformable to the Moral Idea of Justice, as well as to

. the actual Fact of Law. Such Moral Ideas, in their
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application to Laws, will be the subject of our consider-
ation hereafter.

756. Offenses against the Rights of Government
are Rebellion, when subjects openly and by force resist
the Governors: Z'reason, when by combination and
contrivance they seck to dispossess them: Sedition,
when they attempt to transfer some of the functions
of Government from the Governors to other hands,
In many free states, where the citizens have a consider-
able share in the government, they are divided into
Parties, which act upon opposite or different maxims in
the administration of the State. When a party acts not
for the good of the State, but for its own advantage as a
Party, 1t is a Faction. '

757. Since, in all Nations, the Definitions of
Rights and Obligations arc intended to be right and
just, it is natural that there should be much that is
common in the views and detgrminations of all nations on
these subjects. The rules concerning Rights and Obliga-
tions which exist among men in general, so far as they
are conceived to be the result of the nature of man, are
termed Jus Nature:; so far as they are conceived to be
common to all nations, they are termed Jus Gentinms
That which is peculiar in the Law of a particular State
or City, is called Jus Civile, or Jus I‘};nicipale. We
may distinguish these two kinds of Jus as Natural
Jus and National Jus. Jus Cicile, Civil Law, is.
oLftcn used to denote Jus Civile Romanorum, the Roman

aw.

758. Nations or States are, for the most part,
independent bodies, with no common authority to which
they can refer. Each is a Sovercign State, acknowledg-
ing no Superior. Iiencc there is nq Authority which
can define or enforce their Rights which they claim
against each other. But the general rules and analogies
of Natural Jus (757) lead to determinations of the Rights
and Obligations of Nations, which form a body of ac-
knowledged Law. This body of Law is Jus inter Gentes,
and may be termed International Jus.

759. Though the existing Government ih each
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Nation is a Fact, the result of preceding historical Facts
(753), it is not merely a Fact. Governments for the
most part claim to exist by Justice, as well as by
Power. They recognize the Rules of Natural Jus and
International Jus of which we have spoken ; and assert
themselves to be Governments de jure as well as de facto.
Moral Ideas, and the Sentiments combined with them,
have great forcc among the springs of action (56); and
thus the opinion, generally prevalent, that any person or
body of persons does or does not possess the Government
of a Nation de jure, will very materially affect the
support and obedicnce which men will render to it,
and will thus determine the historical fact of its standing
or falling. The existing Government is a Fact; but it
is a_Kact determined by the previously operating Idea
of Justice. Its power rests on the general opinion
of its Authority. Might does not make Right; the
opinion of Right makes Might; and the Might thus
generated determines all subordinate questions of Right.

760.  Although we at first, while treating of Jus,
consider the Laws of cach State as absolutely fixed and
given (648), yet Laws are intended, as we have said
(755), to be just. 1lence the State has, for one of its
offices, to remove out of the Laws all that is unjust,
so as to make them morc and more just. That part
of the Governing Body which is by the Constitution

+(754) thus invested with Authority to make and alter
Laws, is the Legisiatice Body, or Legislature. The
Exccutive and Judicial branches of Government, of
which we have alrcady spoken (754, 755), and the
Legislative Branch now spoken of, form the three great
Members of every Constitution,

761. Tt will he our business hereafter to consider the
Moral Idea of Justice as influencing Law, and its conse-
quences ; but we may already easily discern cases in which
the gencral analogy of Natural Jus would lead to a modi-
fication of Laws. If, for instance, one Nation have made
war upon another, invaded the Country, and reduced the
inhabitants to slavery : (as in ancient times was the Rule
of International Jus;) when the conquered inhabitants
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have lived as slaves for many generations, it would
be agreeable to Natural Jus to annul the Laws which
keep the slaves in bondage (this being done, of course, by
the proper legislative authority). For the ancient con-
quest, in which the condition of the slaves was founded,
was a transitory and accidental event, and cannot properly
be the basis of an eternal Law. Indeed, the progress of
time not only obliterates the effect of such cvents, but
overthrows even the Rules of Intcrnational Jus, by
which the events formerly produced such effects: for it
is now no longer a Rule of International Law, that
when one nation conquers another in war, it makes
slaves of the inhabitants.

By following such changes, States may aim at con-
stantly making their Laws continually more and morc
just. In doing so, they tend to bring together the Idea
of Justice and the Fact of Law. The Laws arc rendered
just; and they are actually carried into effect because
they arc the measures of Justice.

762. The Idea and the Fact cannot be separated.
‘We cannot have Justice without Law, that is, without
actual historical Law. TFor Justice requires us to give
to cach man his own, and Law alone determines what
is cach man’s own. If we draw inferences from the
notion of Justice, without taking account of the tra-
ditions of Law and 1listory, we shall be led to contra-
diction and confusion. Thus, if we say that Justice
implies Equality, and if we thereupon attempt to make
the Property of all citizens always equal, we destroy
the conception of Property. If, on the like ground, we
declarc that no man shall lose by a Contract, we destroy
the conception of a Contract. Justice implies Property,
and Property implies permanent actual posscssion, his-
torically established. Justice implies Contracts; and a
Contract implies that a transaction which takes place at
one time, determines arbitrarily what follows. If we do
not take the historical definitions of Property, Contract,
and the like, the things themselves disappear ; and there is
no longer any material for the Idea of Justice to act upon.

And on the other hand, we cannot be content with
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the mere Fact of Law, without the idea of Justice.
Power without Authority, Might without Right, give
Possession, but do not give Property. In order that
Law may be looked upon as Law, it must be combined
with Justice. -

763. Actual and fixed Laws are requisite as
means for the moral education of the members of the
State. For the Moral Ideas arc educed in man by his
being made to understand the Terms denoting Moral
Conceptions; and these Terms become intelligible by
heing applied under definite conditions. Moral Con-
ceptions cannot be applied, without assuming the jural
Conceptions of Property, Contract, Marriage, and the
like. A child cannot learn that he ought not to take
what is not his own, except he be made to understand
what is, and what is not, his own. The Laws being,
as in many States they are or have been, familiarly made
known to young persons, form an important part of their
education. And the Reasons commonly given for the
Laws, involve the Idca of Justice, and serve to educe
that Idea in the minds of the citizens.

764. Among the ancient Romans, the earliest
Laws, and the Maxims and Formule of Laws, were
thus inculcated in the earliest years of life. Their chil-
dren were made familiar with these expressions, as our
children are with Nursery Rhymes. Cicero says* to
his brother: *“ A pueris enim didicimus 8% in jus vocat,
atque cjusmodi alias leges mominare.” And againt:
* Nostis quae sequuntur; disccbamus enim pueri xu
(Tabulas) ut carmen necessarium.”  And it was the
officc of the higher class of Romans to expound the
application and interpretation of the Law to their
Clients. The familiarity with the Law, thus gencrated,
joined with a belief that the Roman Law was the per-
fection of justice, constituted a Moral Educaticn for the
Romans.

* Dec Leg. 11. 4. ¢ From the time of our boyhoed we learnt, If
a man sucs you at Law, and other Laws of that kind, by rote.”

t Id. 11. 23. ¢ You know what follows, for when we were boys
we learnt the Twelve Tables like a familiar rhyme.”
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In like manner, the habitual use of expressions im-
plying moral qualities and moral sentiments, calls up
moral notions and moral sentiments in those who thus
learn the language of morality. But moral notions and
moral sentiments can have no dcfiniteness and fixity,
except the Rules by which their objects are determined
arc definite and fixed; and thesc Rules are Law and
Custom.

Each successive generation, deriving its education from
the existing Laws and Customs of the Nation, and being
imbued with a belief that these Laws, and the Maxims
which they imply, arc right and just, will transmit the
same education to the next generation. And thus the
stability and consistency of the State will be preserved.

765.  Thus the Laws of each country must be in
a great measure fixed and permanent, in order that the
Moral Education of the citizens may go forwards con-
sistently, and in order that the Stability of the State
may be prescrved. But the Laws, if they arc to be
just, cannot be absolutely fixed; because if they were
so, they would involve arbitrary elements, depending
entirely upon the accidental events and Istitutions of
former times ; and this mixture of an Arbitrary Element
is inconsistent with the Idca of Justice.

The Idea of Justice, so far as it has operated in form-
ing the Laws of any State, has operated in cach gene-
ration upon the materials which the existing state of
the Community supplied, and has thus morc or less
modified the Laws in each gencration. It would not
be the Idea of Justice, if it did not produce such modifi-
cations ; for it is not just that there should be arbitrary
inequalities among men. But differences among men
and classes of men, arising from the events of former
times, can never be removed ; because the present con-
dition of men is, in all cases, determined by their past
condition: and among the features of this present con-
dition, are their convictions as to their Rights and Ob-
ligations, which necessarily are derived from the past.
For example, it is not just that there should be arbitrary
differences in the distribution of Property. But therc
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must be vast inequalities in the distribution of Property;
for Property being a permanent thing, the inequalities
of its distribution go on accumulating for ages ; and this
is not unjust. Yet still, these Rules of permanence in
Property must not be regarded as absolutcly fixed.
Justice or Humanity may require such fixed Rules to
bend ; as we have seen that fixed Rules of Law bend in
cases of necessity, as sclf-defense and the like (664).
And it may be just or humane, not mercly to make
an exception to the Law, but to alter the Law; and
the Law itself may thus become more just and more
humane.

766. Thus the Law, in so far as it is a given
fixed Fact, is a means of Education, by giving shape
and substance to our Ideas. But again, it is to be a
means of Moral Education, and is to give shape and
substance to our Ideas of Justice: and for this purpose
it must be fixed only so far as Justice makes it fixed.
The Law must perpetually and slowly tend towards
the idea of Justice ;—slowly, because 1t must always
be fixed cnough to afford a standing ground for our
thoughts and a means of cducation ;—perpetually, be-
cause there will never ccase to remain some portion of
the arbitrary listorical element, on which it is its office
still to operate.

Since we are thus brought to views in which the Idea
of Justice comes under our consideration in its appli-
cation to Laws, (and by the like reasonings we should
be led to the like application of other Moral Ideas,) we
shall now proceed to the part of our subject to which
these Ideas so applied belong,—Polity.

767. DBefore we procecd, it will be proper to ob-
serve that there are other Classes of Rights, which we
have not yet considered, because they are of a less
extensive and fundamental kind than the Five Principal
Classes.  Of these we may bricfly notice the Right of
Reputation.



» .
CH. VI.] GOVERNMENT, OR STATE RIGITS. 75

The Right of Reputation.

768. W have noticed the Desire of Esteem, and

the Fear of Condemnation and Infamy, as Springs of
" Human Action (59). Although the objects to which
“these Desires tend are notions which are not unfolded
in our minds without the operation of reflection; they
are, still, so universal, that the tranquillity of man in
socicty cannot subsist, except the objects of these, as of
other Desires, are cstablished as Rights. Contumely,
the expression of condemnation and scorn, naturally
provoke acts of violence; and may often, on that ac-
count, be prohibited, as the first step in a violation of
personal Rights. To take away a maun’s Good Name,
or Good Repute, may prevent his neighbours trusting
him, and may bring on him great loss.  IIcnee the law
forbids such acts*. “Si quis librum ad infamiam ali-
cujus pertinentem seripserit, composuerit, ediderit, dolove
malo fecerit, quo quod corum ficret, etiamsi alterius
nomine ediderit, vel sine nomine, uti de ¢4 re agere
liceret.” But the Commentator adds, that this is punish-
able only if the infamy be undeservedt: “Eum qui
nocentem infamaverit, non est bonum @quum ob cam
rem condemnari; peccata cnim nocentium nota csse et
oportere et expedire,” DBut a man’s good Reputation,
when deserved, is protected as a personal right} : ¢ Est
enim famz, ut et vite, habenda ratio.” In like manner,
the English Law takes cognizance of injuries affecting a
man’s Reputation, committed by malicious, slanderous,
and scandalous words, spoken, or otherwisc published,

* Dig. xrv11.10. 5. “If any one shall have written, composed,
put forth, or by any trick caused to be written, composed, or put
forth, any book tending to the defamation of another, even though
it be put forth in the name of another person, or without a name,
he may be proceeded against.”’

t Dig. xLviL 10. 18. “ For defaming a guilty man, it is not
right and fit that a man be condemned : for the crimes of guilty
men ought to be known.”

I Dig. xrvir 10, 18. ¢ For reputation, as well as life, is to be
protected by Law.”
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and tending to his damage and dcrogation. The Rule
with regard to the words which the Law thus considers
injurious, is, that they are such as may endanger a man
by subjecting him to the penalties of the Law; may
exclude him from Society ; may impair his Trade, or
may affect him as a Magistrate, or onc in public Trust*,
But it is added by the Lawyers, that mere Scurrility,
or opprobrious words, which neither in themsclves im-
port, nor are in fact attended with any hurtful cffects,
are not punishable by the common Law. Scandals
arc however cognizable in the Ecclesiastical Courts; as
for instance, to call a man an adulterer or a heretic. By
the Common Law, words uttered in the heat of passion,
as to call a man a Rogue or a Rascal, if productive of
no ill consequences, are not punishable. Nor are words
of advice or admonition punishable, in, conscquence of
any ill spoken of the person admonished ; for, say the
Lawyers, they are not maliciously spoken. Morcover,
if the person who has spoken ill of another, be able to
prove the words to be true, he justifies himself, cven
though special damage have ensued; for then it is no
slander or false tale; as we have seen is the provision
also in the Roman Law.

* We speak here of civil liability. The English Law, in this
case, makes a distinction betwecen words spolken and words written.
Besides this process, calumny may be the subject of criminal in-
dictment as tending to provoke a breach of the peace. In this case,
truth is not generally a defense.
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POLITY.
THE DUTIES OF THE STATE.

Cuarrer 1.
TIHHE RIGHTS OF THE STATE.
769. Wz have alrcady (369—379) spoken of T/«

State, as a Conception applicable to every Community
of Men, among whom Rights and Obligations really
exist. The State is the Origin of the Law, and of the
powers which cxecute the Law; and hence, is the
Source of the reality of Rights. The State is Supreme,
or Sovercign over all persons and authorities within
it. The State is single and permanent, while its subjects
are many and mutable. We have also seen that the
Statc so conceived is a Moral Agent: it has Duties;
and among these Duties, we have been led to notice
especially the Duty of Educating the people (378).
We have now to consider more fully the Duties of
the State in general, and this Duty of Education in
particular.

770. 1In the case of individuals, Duties are ex-
tensions of Obligations, and Obligations imply Rights,
The same is true of States; and therefore we have to
gonsider in the first place the Rights and Obligations of

tates.

We have alrcady spoken of the Rights of Govern-
ment, and the Obligation of Obedience on the part of
the governed (750). These Rights are Rights of the
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State. It is from the State, that all persons placed in
Magistracies and Offices of Command derive their Right
to the obedience of subordinate persons. It is as repre-
senting or possessing tho Authority of the State, that
they are Persons in Awthority. The Obedicnee which
is rendered to the Magistrate, is rendered to the Law,
and to the State, which is the Source of the Law.
The State is the origin of Rights in general, as we have
said ; but it is the origin of other Rights, by having the
Rights of Government. Other Rights, as Rights of
Property, it assigns to its subjects; the Rights of
Government, it asserts to itself.

771. The relation between the Rights of indi-
viduals and the Rights of the State, has been variously
presented by different Moralists. Some, as we have
said (373), have considered the Rights of the State as
formed by the addition of the Rights of Individuals.
According to this doctrine, individuals constitute a
State, by uniting themselves, and contributing to a
common stock the Rights which they naturally possess ;
sharing this stock of Rights among themselves by com-
mon consent, and cstablishing Officers and Laws to
carry their agreement into ecffect.

We have already (373) pointed out the untenable
character of this Doctrine. Rights cannot exist without
the State. Individual Rights cannot be supposed an-
terior to the State; and thus, State Rights cannot be
hypothetically constructed out of Individual Rights.
But further: there arc some State Rights in particular,
which are more evidently, from special considcrations,
not aggregates of individual Rights. These peculiar
State Rights we shall proceed to desecribe.

772." The State has a Right to the National Ter-
ritory. Individuals derivo their Rights to their Special
Property in Land, from the State, according to the Law
of the Land; but they could not derive those Special
Rights from the State, except the State had a gencral
Right to the whole. An Englishman has a Right to
his landed Property in England, because the Law of
England gives it him, A Frenchman has a Right to



CH. L] RIGHTS OF THE STATB. 81

his landed Property in France, because the Law of
France gives it him. But this assumes that the English
State, which speaks its Will in the English Law, has a
Right to the Soil of England; and in like manner, the
French State is assumed to have a Right to the Soil of
France. An Englishman may possess land in France;
but this is, still, by the Law of France ; and implies the
Right of the French State to the French Territory.
There can be no property in Land, except what is
derived from the State'to which the Land belongs.
773. We may illustrate this further. Suppose
any County in Kngland were conceived as detached
from the State; as no longer owing obedience to the
English State, or deriving Rights from it. What
Right, on this supposition, have the inbhabitants of the
County to the land on which they live? It may be
said, that they have the Right of Possession. But
Present Possession can confer no Right, on such a sup-
position. Present Possession is a fact, which may be
succceded, at any moment, by the opposite fact of
Dispossession ; and then the Right is gone. Suppose
the inhabitants of this County to be dispossessed
violently by a body of new scttlers from any place, at
home or abroad; of what wrong can they complain?
When dispossessed, they have no longer the Right of
present Possession. If they urge the Right of past
Possession, how is ‘this a Right, and by what Laws
regulated, when the Law of the Land is rejected ?
How have they themselves acknowledged the Right,
either of present or past Possession? Their ancestors,
Saxons, Danes, and Normans, seized the Land by
violence, disregarding both present and past Possession.
This historical event is a good foundation for the Right
of Property, if we assume, as men, in thinking of
Rights, always do assume, that a population, organized
as a State, have a Right to the Territory which they
occupy : for the imperfect and undecided organization of
the Linglish State, which, in the times of the struggles
of the Saxons, Danes, and Normans, might leave ques-
tions of Right doubtful, has long since passed away.
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But if men reject this foundation of Rights, the ancient
Wrongs, from which they derive their claims, will
prevent them from consistently complaining of Wrongs,
if, in modern times, acts of violence be done to their
damage, like the ancient acts of violence of which they
now cnjoy the profit. The only good ground of the
complaint of Wrong, when the Right of landed Property
is violated, is the Right of the State to the Soil of the
Country, and the Will of the State expressed by the
Law of the Land.

774. The Principle just referred to; that the
members of a Community, organized as a State, have
a collective Right to possess Territory ; and that Indi-
viduals cannot acquire Property in Land, except by
derivation from a State; is often carried further;
thus showing how entircly the Principle is accepted.
It is maintained, for instance, that a Civilized State, on
discovering a country of Savages, may take possession of
it; and that the posscssion of the Savages must be
regulated according to the Laws of the Civilized State.
But these are questions of International Law, which we
shall not here discuss.

775. Another Right of the State is the Right of
making War on other States. This Right is necessary
to the existence of the State, as a distinct and indepen-
dent agent, which is sovereign over all its subjects
within it, and protects them against all harm from
without. If its subjects be injured, or its independence
assailed, by a forcign State, it has no resource but re-
monstrance ; which may inevitably lead to War; since
States have no common tribunal before which injury
donc by one to the other can be inquired into, and
redress given.

776. This Right of making War is not a Right
arising from the combination of the Rights of individuals.
England has a Right to make war on France, on due
grounds; but no onc or more Englishmen have a Right
to make war on any sclected number of Frenchmen.
In the case of a National War, individuals commit acts,
which would be murder and robbery, if they werc not
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committed under the Authority of the State. It is
true, therc have been rude times in Europe, (and there
may still exist such in other countries,) when the Right
of Privatc War subsisted. But even in these times, this
Right did not exist as an original Right of individuals;
but as a Right given by the Law, and limited by the
Law; and if any onc used violence out of the limits
of the Law, he was treated as a malefactor. The Right
of Private War was especially subordinate to, and
limited by, the Right of National War. So far as
sovercignty had its power, the Sovereign, when he made
War upon another Sovereign, forbade Private Wars
among his Subjects, and forbade Private Treaties of
Peace with the Subjects of the enemy. Thus, cven in
the times of Private War, the Right of the State to
make National War was the Fundamental and Para-
mount Right. But we must further add, that a State,
which recognizes Private War, is very imperfectly or-
ganized. Under such a State, men possess in a very
incomplete degree, the Rights, of Protection from Vio-
lence, Security in their Property, and the like. As the
Nation more entircly assumes the genuine attributes of
a State, the Right of Private War declines, till it is
extinct. But the Right of National War, during this
progress of improvement, undergoes no diminution.
The most completely organized State possesses this Right
at least as fully as the Sovereign of a body of Feudal
Lords ever did. And thus, this Right belongs to the
State, as a State; and not in virtue of any mode of
composition, by which the State may be supposed to
have assumcd 1ts cxistence.

777. We may remark further, that the Right of
the State to the National Territory, of which we have
already spoken, necessarily carries with it the Right of
making War, when the National Territory is infringed,
if no redress or defense can be had in any other Way.
The Right of each man to his Property, is realized and
enforced by the power of the State; but the Right of
each State to its Territory, if contest arise, can be
realized and enforced only by Treaty; or if that fail, by
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the power of the Sword. And thus, a State has, as onc
of its characteristic attributes, the Right of making War
on other States, on due occasions.

778. Another Right peculiarly a State Right, not
derivable from auny supposable Rights of individuals, is
the Right of inflicting Bodily Punishment, and especially
the Rwht of Capital Punishment. In exercising the
Right of War, the State nccessarily assumes a Right to
put in peril, and to expose to destruction, the lives of its
subjects, who serve it as soldiers. But in that case,
it is not that the State inflicts the blow, but that it
cannot avert it, under the circumstances. In the casc of
Capital Punishment, the State itself takes away the
Life of its subject, inflicting a sudden and violent death.
The Right of doing this is universally assumed in
States. And it is assumed necessarily. Without the
exercise of this Right, the State could not discharge
its office. Its business is, to give reality to the Rights
of men in Society. DBut Rights cannot have rcality,
except they be as real as tho other springs of human
action. In order that Rights may be rcal for me, the
Rights of another man must be as real in my eyes as the
Objects of Desire. To each man, his Obligations to-
wards other men must be realities, as well as his own
Appetite, Anger, Avarice, or Ambition: the former
must influence his hopes and fears in the same manner,
stimulate and restrain him in the same manncr, as the
latter. But the highest and most real of the ohjects of
men’s hopes and fears are Life and Death, accompanied
with Honour and Shame. A violent and ignominious
Death fills the full measure of the object of man’s fear.
The force of Desire, Appetite, Anger, and the like,
is fully expressed, when a man loves objects as his life,
and dreads them as such a death; but it is not fully
cxpressed by anything short of this. Ilence, Rights
and Obligations will not be real in Society, to the same
extent as other objects of action are real, if they be not
sanctioned by the prospect of Life and Death, as de-
pending upon the obscrvance or violation of Obligations.
If the sanctions of Rights stop short of this, there will
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be some region of human action, in which the lawless
springs of action are not balanced: some province of
human nature, in which the extreme forms of passion,
appetite, anger, and the like, are not governed by any
efficient authority. .

779. The necessity of the Right of Capital Punish-
ment being vested in the State, will also appear from
the following considerations, If the Statc do not assume
this Right, such a Right may nevertheless be assumed
by another body of persons, who by that very as-
sumption become more powerful than the State, and
may seize all the powers of the State. If there were no
Capital Punishment for Treason, and the like crimes;
an association of men might arm themselves, and,
making death the punishment for opposing them, might
compel the citizens to obey them, and to disobey the
legal authorities. For what would other inferior punish-
ments avail, to avert such a result? Who will be found
ready, unarmed, to inflict imprisonment or cxile on a
body of armed and resolute men? It is plain, therefore,
that, in extreme cases at least, Capital Punishments are
necessary to the existence of the State: and therefore,
the Right of inflicting such Punishments must belong to
the State.

780. The Right of Capital Punishment is a special
and original State Right, and does not arise from
any combination of individual Rights. This Right
cannot be conccived to be a Right arising from a com-
mon consent, and given to the State by an understood
compact between 1t and individuals; cach person con-
veying to the State a Right over his own life, in case of
his committing a capital crime. For, in the first place,
the assumnption that man, as an individual, has such
a Right, is contrary to common Morality. If a man
have a Right over his own life, he may cast off life
when he pleases, and Suicide is no sin. And even if it
were allowed that a man has a Right over his own life;
the further assumption, that he has transferred this
Right to the State, by a transaction of which he was
unconscious, and in which he had no choice; is so
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extravagant, that it cannot afford a satisfactory basis for
Rights. Thus, we rcject the notion of this Right arising
from consent or compact, and consider it as a special and
original State Right.

781.  Again, there is another Right which is
exercised by all States; the Right of imposing Oaths ;
for instance, Oaths of Testimony, and Oaths of Office.
This Right, also, is neccessarily exercised by States.
Such Oaths identify the Citizen's Obligations with his
Duties. As a Witness, to give truc testimony, as a
Judge, to administer justice, are always Duties. By
means of Oaths, these Duties become legal Obligations
imposed by a distinct Contract, and accepted by a solemn
Engagement. And if there be not this identity of Duty
and legal Obligation in general, the State cannot subsist.
For the State consists of men, who arc moral beings;
and who cannot, without an intolerable violation of
their nature, go on continually discharging legal Obli-
gations, which have no connexion with their Dutics,
The essential part of the business of the State must be
regarded with the solemmity which belongs to moral
acts ; otherwise, the State itsclf cannot be a permanent
reality, in the minds of moral men. And, as we have
already said (610), the natural way of acknowledging
and marking this moral solemnity, among religious
men, is by acting, and declaring that we will act, as in
the presence of God ; that is, by taking an Oath to act
rightly, The thoughtlessness of men, and the cxcuses
which, in common life, they make for falsehood, deceit,
injustice, partiality, inconsistency, passion, and the like,
are such, that it is requisite, for the essential business of
a State, to demand of them another frame of mind than
that which is usual in their common intercourse. If the
Witness were to give his Evidence, the Jury their
Verdict, the Judge his sentence, with the carelessness
and perversion of truth and right, which men often
allow themselves in common “conversation ; the admi-
nistration of justicc would be impossible. If the Witness
told his tale, and the Judge gave his opinion, with the
levity which prevails at a convivial meeting, how could
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a moral citizen bear a part in a court of Justice? On
such occasions, then, men must be grave, must be
thoughtful, and must engage to be so. The occasion
and the acts must be marked as solemn ; and this, as we
have said, is necessarily done, among religions men, by
the Witness narrating, and the Judge deciding, as in the
presence of God. And the occasion is marked as
solemn, by cach person declaring that he does this; that
is, by the Oaths of the Witness, and of the Jurymen,
taken at the time of the trial; and by the Oath of
Office, which the Judge has previously taken.

782.  The nccessity of the Right of administering
Oaths being vested in the State, will also appear from
the following considerations. If the State do not exer-
cise this Right, a body of the Citizens, bound together
by their common belief in Giod and in his Judgments,
may administer, to cach other, Oaths to co-operate in
their common purposes; and may thus, when their
purposes become inconsistent with, or hostile to, the
existing Government, overthrow the Government, and
take the Authority of the Statc into their own hands.
Tfor a State, not claiming a moral reality for its acts, by
means of religious solemnities, could not stand against a
great body of citizens bound together by religion. If
such citizens be brought before the tribunals for hostility
to the govermnent ; the witnesses, the jury, the judge,
may be of the religious party ; and, not being bound to
their official act by religion, they will act so as not
to be the cffective agents of laws which they deem
unjust and crucl.  And if the laws be still enforced, by
the agency of citizens acting without any acknowledged
tic of religion, the laws must soon ccase to be regarded
as just: for morality cannot long subsist in men’s minds
without religion.  When this has taken place, and the
laws are no longer supported by an opinion of their
general justice, the empire of the law becomes the empire
of mere force, which the moral nature of man will not
allow to continuc long among men.

Thus the ground of the necessity of Oaths in a State
is, that Morality cannot long subsist in men’s minds
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without Religion; that for the efficacy of Religion, a
recognition of it by the State is requisite; and that
this recognition is especially requisite on certain solemn
occasions, such as judicial procecdings, the assumption
of important State offices, and the like.

783. If it be said that Religion may be efficacious
in making men true and just on solemn occasions,
without being publickly recognized and referred to; we
reply, that though this may be so with some persons,
the State can never know which persons are, and which
are not, of this number, without the use of some For-
mula referring to Religion: nor can it be known,
without the use of some such Formula, whether any
particular person considers the occasion a solemn one
or not.

7684. The State, therefore, necessarily has the
Right of administering Oaths, of Testimony, of Officc,
and the like. And this State Right, like the others, is a
special and original Right of the State, not derived from
any Combination of individual Rights. For though
men, in a Contract or other transaction, may be willing
to accept Oaths from one another; no onc man can be
conceived as having any Right to imposc an Oath upon
another man. If there be any difficulty in ascribing to
the State a Right to question or limit a man’s actions
on account of his religious belief or religious sentiments,
there must be a much greater difficulty in ascribing
such a Right to any individual. And as no individual
could have any portion of such a Right, no collection
of Individuals could have the Right: and the State
Right to impose Oaths cannot arise from the combi-
nation of the Rights of the Individuals, of whom the
State consists.

785. It may perhaps be said, that an assemblage
of religious individuals, associating themselves for their
mutual advantage, might exclude from their body, all
who would not, upon duc occasions, make certain
religious declarations. And this might be so; but we
cannot conceive this as the origin of the Right of the
State to impose Oaths. For to imagine this, would be



CH. 1] RIGHTS' OF THE STATE. 89

to suppose the State to be, not only a voluntary associ-
ation of individuals; but of individuals in whose minds
religious belief and religious sentiments were already es-
tablished, and who were drawn together by their religious
sympathics. But this is an impossible supposition: for
we cannot conccive Religion without Morality, or, gen-
crally speaking, Morality without Society already esta-
blished. We know that the State does not derive its
religious belief from the spontaneous religious sympa-~
thies of individuals; but that individuals derive their
religious sentiments, in a great measure, from the Society
in which they are born and live. Men bind themselves
by Oaths, under the direction of the State, not as if it
were part of a social contract that they should do so;
but looking upon the State as a Divine appointment,
and a channel through which the forms of the most
solemn engagements must necessarily be derived.

786.  We arc thus led to reckon, as Rights of
States, besides the gencral Rights of Government, these
four: the Right to the National Territory; the Right
of War and Peace; the Right of Capital Punishment ;
and the Right of imposing Oaths. These Rights are all
nceessary to the continued existence of States; and, as
we have secn, they are not derivative or cumulative
attributes, but original and peculiar. We have called
them State Rights, in order to distinguish them from
Individual Rights.

To Individual Rights correspond Obligations; and it
may be asked whether the State has any Obligations
corresponding to its Rights. The answer to this Question
will occupy the next Chapter.
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Cuarter I1.
THE OBLIGATIONS OF TIIE STATE.

787. Tur State is, as we have said, the Source of
TLaw and of Authority, and the Realizer of individual
Rights. The State Rights exist, in order that the State
may discharge this its office. And hence, the Obligation
corresponding to the State Rights is, that the State shall
be the State ; that it shall dehiver and administer Laws,
and thus realize Rights. And this it must do, not for
a short time merely ; not for one generation only ; but
permancntly, and with a prospect of permanence. Hence,
to provide for this permancnce is an Obligation of the
State. This we may describe as the Obligation of Self-
preosereation.

788. We more frequently hear the Duty of Self-
preservation ascribed to the State: but we shall, in
general, use the term Olliyation in speaking of this
subject : not only because Obligation is the term cor-
responding to Right ; but also, because this Obligation
is enforced by a real Sanction, as individual Obligations
are: for if the State do not fulfil this Obligation of Self-
preservation, it will not be preserved, but will be dis-
solved, and will ccasc to be a State. If, however, we
wish to retain the term Duty in this case, we may
speak of the Duty of Self-preservation as the Lower
Duty of a State, in comparison with other Duties, such
as the Duty of rendering its subjects moral and in-
telligent, which are its Higher Duties.

789. This State Obligation of Self-preservation
divides itself into several branches; related in some
measure to the different State Rights of which we have
spoken. Those Rights are assigned to the State for
cortain purposes; and the State 1s under Obligations to
employ them for those purposes.

The Right of making War is a necessary appendage
to the Right to the National Territory ; and is to be
used, when necessary, for the purpose of defending the
Nation from cvery intrusion of an cnemy upon its soil ;
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and also, for the purpose of protecting the citizens from
all other violence and injustice, inflicted by strangers.
The State is obliged to take measures which may have
such an effect; and this is the Obligation of National
Defense.  All individual Rights stand within the fence
of the National Right; and the State is bound to keep
this fence entire and substantial. For this purpose, the
State is bound to provide an Army, or the means of
raising an Army, when the nced arises; and to provide
the means also of supplying its Army with Officers, and
with Munitions of War. The State is bound, also, to
kecp a watchful eye upon the mmovements of other
States ; and if it sces them preparing any evil for itself,
to avert the danger Ly timely precautions. For this
purpose, Negotiations with other States may be requisite;;
and hence, Embassics, Treaties, and the like. Such
Negotiations, in the discussions to which they lead,
necessarily assume the existence of Rights and Obli-
gations between Nations; and thus, we arc referred to
an International Jus, of which we shall hereafter have
to speak. The Obligation of National Defense is the
first Obligation of a Nation, for it is nccessary to the
existence of a Nation. Without the fulfilment of this
Obligation, a State cannot exist, even in the most im-
perfect form. A State which used no means of defending
itself, would soon be blotted out of the Map, by the
pressure of surrounding States.

790. The next branch of the State’s-Obligation
of Self-preservation is the Obligation of upholding Larw.
The last-mentioned Obligation regarded foes without the
nation ; this regards citizens within it. In the former
case, we spoke of maintaining the external fence which
protccts the National Existence; we now speak of
keeping up the internal Larriers of Individual Rights.
These Rights are to be realized by the Law ; and except
they arc made real by the enforcement of the Law, they
cease to exist, and the citizens cease to be citizens. In
this case, the State is destroyed by the dissolution of its
internal organization, as completely as if it were ob-
literated by external violence.
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791. There are, however, various degrees of such
Disorganization, according as the Laws arc enforced
with more or less vigour and steadiness. Looking
merely to the Self-preservation of the State, if the Rights
of the more powerful Class of the citizens be upheld for
them, the Statc may long subsist, although there are
other Classes whosc Rights are neglected, or gradually
encroached upon.  That to do this is a violation of the
Duty of a State, we shall hereafter see. But that the
long-continued existence of a State is not inconsistent
with the continued prevalence of illegal oppression of
some classes of the community, the history of many
nations abundantly shows. Still, so far as such practices
prevail, the organization of a State is imperfect; its
functions do not proceed in a healthy manner. The
imperfect or uncqual administration of the laws may
not be the immediate Dcath of the State, but it.is a
grievous Disease, however long it may be protracted. A
State, in order to preserve its full vitality, must make
the laws to be respected; and respected alike by all
classes, high and low ; rich and poor. So far as power
and wealth can shicld their possessors from the hand of
the law, such men are placed above the law; and the
State has a tendency to fall to pieces, and to cease to be
a living State.

792. Another branch of the Obligation of Seclf-pre-
servation belonging to States is the Obligation of repressing
Sedition. By Sedition, is meant any course of action
separating the citizens from the State, and transferring
to a Rival Body the obedience due to the State. When
this Rival Body places its strength in external force, it is
an Armed Sedition ; when it rests its pretensions upon
defects in the Right of the Governor, it is a Political
Sedition. Of whatever kind the Sedition be, it tends, so
far as it attains its object, to a destruction of the State.
‘The establishment of a Rival Body, whose officers and
Law are obeyed, rather than those of the State, neces-
sarily interfercs with and disturbs, and in its natural
result, puts a stop to, the functions of government. In
this casc, as in the others just mentioned, the Life of the
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State, the body politic, is destroyed ; and as its destruc-
tion from defect of national defense, may be represented
as death by External Violence, and its destruction from
defective administration of the laws, as death by Internal
Discase; so the destruction of the State by sedition,
may be compared to the fatal cffect of an Excrescence
which grows in the body, and draws to itself the nutri-
ment which should supply the vital powers,

793. It is a part of the Obligation of Sclf-preser-
vation belonging to a State, to suppress Sedition, so as
to avert this tendency. And this Obligation has always
been acknowledged and acted on by all States. The
highest form of Sedition is Z'reason. This, in the
English Monarchy, is defined to be an offense committed
against the sccurity of the king or kingdom; as to
compass the death of the king, or to levy war against
him, or to adherc to his encmics, or give them aid,
within the realm or without. In all monarchics, such
crimes have been visited with the severest punishments.
But in other forms of government, no less than in
monarchies, attempts to overthrow the existing Govern-
ment have univegsally been treated as Crimes of the
highest order. In free States, attempts to crush the
I'rcedom of the People, have been commonly considered
as no less atrocious crimes, than attacks upon the Sove-
reign Authorities : and where the usual course of law
has been insufticient to resist and punish such attempts,
extraordinary acts, on the part of some members of the
State, have been often and generally looked upon as
necessary results of the State’s obligation to prescrve its
free condition; such acts were Zyrannicide, and the
putting to Dcath, or sending into Exile ambitious men
in ancient times; snch acts have been the Tmpeackment
of statesmen in England for attempting to render the
royal power absolute.

794. The word Treason (trakison, proditio) implies,
not only hostile intentions, but fraud, and breach of
trust: and gencrally, treackery, a word of the same
origin. These notions are, in this general manner, com-
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bined with the notion of hostility to the State or the
Sovercign ; because Fidelity to the State, and to the
Sovereign, are reckoned among the duties of all citizens,
A man who joins with strangers, in harming his own
Country, is considered as Dbreaking those bands of
national duty and affection, which, in their hold upon
good men, come next after the ties of family duty and
affection : and hence, is looked upon with the same kind
of sentiments with which we look upon a man who
Jjoins with strangers in harming his father or his mother.
A man who is hostile to his country may, it would
scem, be treated as a public enemy ; he deserves not to
receive the benefit of his country’s laws, or to be pro-
teeted in his property or other rights. And hence, the
existing Government, which, in order to justify and
protect its own existence, must identify itself with the
Country, treats its own encmies as the enemies of their
country, and punishes them as Traitors.

This view shows itself in the distinction made between
domestic and foreign enemics: for foreigners coming
into the country in a hostile manncr are to be dealt
with as enemies; and if taken, exccutgd by martial law.
A foreigner cannot be exceuted for Treason, say the
English Lawyers, for he owes no allegiance to the
King.

795.  Sedition aims at its objects by Conspiracy,
the mutual understanding established as to a Plot, or
Plan of proceeding ; and by Lebellion, the open use of

.armed force against the Government. If a Governmnent
do not put down Conspirators and Rebels, it must soon
ccase to be a Government ; the State, as represented by
the Governmment, must perish.  And thus, as we have
said, the repression of Armed Sedition is an Obligation
incumbent upon the Government, as essential to its
Self-preservation.

796. The repression of Political Sedition is, in some
of its forms, generally acknowledged as a part of the
State’s Obligation of Self-preservation. For instance, if, in
a monarchy, a man declare and maintain that the king
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is an usurper, and has no title to the crown, such dis-
course must be conceived to have a tendency to incite
the king’s subjects to rebellion, and is criminal. The
English law makes it a grave misdemeanour to print or
publish Seditious Libels against the King or his Govern-
ment. But the genius of free governments, which
tolerates a considerable differcnce of opinions with re-
gard to the justice and wisdom of the acts of the Go-
vernment, and the Institutions of the Country, will not
allow everything said against the Government and its
acts to be treated as Seditious. Accordingly, the English
Law permits a man to discuss the measures adoptel by
the King and his Ministers; but requires this discussion
to be conducted fairly, temperately, and with decency,
without attributing corrupt motives.

797. 1t must not be forgotten, however, that pro-
ceedings which are Sedition in the eye of the State may
often arisc from defects in the State itsclf. If the
Laws, or the administration of the Laws, be contrary to
Justice, Liberty or ITumanity ; and if all applications
made in constitutional ways for the reform of such
defects and abuses, be obstinately resisted by the
Government, those who still persevere in the attempt
to produce this rcform, arc naturally led to modes of
action which go beyond the limits marked by the con-
stitution, and come within the legal description of
Sedition. And though the repression of scditious pro-
ceedings is an Obligation and a Duty of a State at all
times, being a part of the Obligation or Duty of Self-
preservation ; yet the Governors of the State, who have
to perform this Duty, should ever bear in mind this
possibility ;—that the prevalence of a tendency to
Sedition among the citizens may be occasioned by a
really existing need of the reforms which are demanded,
and may be best averted or remedied by introducing
such reforms. This consideration is recommended to
the Governors, even by their lower Duty, the Duty
of Self-preservation ; for a sedition which can fully assert
that its object is only a demand for Justice, Liberty
and Humanity, must be really dangerous to the State in
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which it exists. And it is further to be considered that
the Aigher Duty of the State is to make the Laws just,
liberal and humane; both that they may be a means of
good Government, and also that they may be a means
of morally educating and morally clevating the citizens.
And as it is the Duty of a man, so is it the Duty of a
State, to carry on a constant and interminable progress
in Justice, Liberty, Humanity, hnd other virtues; so
that the State can never hope to arrive at a point in
which no improvement is possible and no reform
necessary : and therefore this Duty of averting the most
dangerous kind of Scdition by timely reforms of Laws and
improvements in the State itsclf, can never cease to
have a claim upon those who administer the affairs of
the State.

798. The most complete moral culture of indi-
viduals must be that which is connected with their
religious culture. For this religious culture of the
citizens the Statc may offer facilities and helps; but
sinee religious culturo consists in what passes in a man’s
own soul, it must necessarily be in a great measure
removed from all which the State can do; and in order
that such a culture may go on largely, men must, as
to the prosceution of their religious culture, be left free
from constraint on the part of the State. IDut the fact
universally is that each person does not pursuc his own
religious culturc and his own religious exercises indi-
vidually and separatcly, as a matter between God and
himself alone. By their religious feelings and opinions
men arc drawn into bodies. They have a Common
Worship, and in most cases, a Religious Organization ;—
they have ministers, and ecclesiastical governors, to
whom authority is assigned in spiritual matters. And
the influence of religious sentiments and of religious
ministers and governors in the course of human events,
almost inevitably extended from spiritual to temporal
concerns, Religious views, and still more Religious In-
stitutions, can lhardly fail to be much concerned in
questions as to what is just, liberal, humanc, and the
like. In this manner those who demand reforms in
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the State and improvements in the Laws may be persons
who are bound together by their religious sympathies :
and opinions respecting religion and ecclesiastical mat-
ters may be connected with discordances among the
citizens, even when they go to the length of Sedition:
for instance, if there be a Party who teach, on religious
grounds, obedience to a Supreme human Power, the
rival of the Sovereign Power in the State; or if there be
a Party which teaches, on religious grounds, resistance
to the Laws. If there be a Spinitual Supremacy asserted
which interferes with and overpowers the temporal
Sovereignty, the Statc is in danger of utter dissolution.
‘We have spoken of a Sedition in general, as an Excres-
cence, which diseases the body politic by drawing to it
the nutriment which should support the bodily life.
Retaining the same image, we may say that a Seditious
Religious Party in the Social Body, is a Spiritual Ex-
crescence ; which, though not immediately visible in a
material form, may destroy the health; as a vehement
and ungoverned train of thoughts may affect the texture
of the brain, and produce the most fatal disease.

799. It may be urged that the State has not a
Right to take measures against a Religious Party, on
the ground of its being also a Scditious Party, since this
would be contrary to what has been said (798), that
men must, in matters of Religion, be left frec from the
constraint of the State. But it is evident that such
an argument makes the Rights of individuals supreme,
while it tends to the destruction of the State, which is,
as we have seen, the only authority by which the
Rights of individuals are realized and upheld. The
State may rightly make its maintenance of the Rights
of its subjects dependent upon any conditions which its
own preservation requires. If a citizen refuse to ac-
knowledge the sovereignty of the State, he has no
injustice done him if the sovereignty be not exerted in
his behalf. If he will not give his allegiance, he cannot
justly complain that he does not receive Protection,
The absence of state constraint which men need for
their religious culture does not involve permission

VvoL. IL.
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to use seditious means for the overthrow of state
aunthority. -

800. The absence of Religion in a large portion of
the citizens, as well as the prevalence of religious views
hostile to the Government, may be dangerous to the
State; since, as we have seen (782), a respeet for the
national laws cannot long subsist without a national
religious sympathy. If Religion be opposed to Law in
men’s minds, the Law cannot long keep that hold on
men’s minds which the healthful existence of the State
requires. This cbnsideration makes it a Duty of the
State, even with reference to its own preservation, to
give to its citizens a religious teaching which may
cstablish a perception of the consistency of Religion
with obedience to the Law. The Duty of the State
to promote the religious education of its citizens on
higher grounds, will come under consideration hercafter.

801. One form of Errour respecting Religion has
been made punishable by most States, on the ground of
its being an opinion dangerous to all government:
namely, Atheism ; the Denial of the truth of all Religion,
and therefore of all religious Sanctions of Morality. We
have alrcady shown (782) that all States have claimed,
and must claim, the Right of exacting from men de-
clarations in the most solemn form in which they can be
given; and the form employed has always contained a
reference to the existence and providence of God. A
man who denics, and teaches men to deny, the existence
of God, may be considered, so far as he is successful, as
setting up a Sedition which makes all continued Govern-
ment impossible. But whether this Sedition is so
dangerous as to require the Laws to make such opinions
criminal ; or whether their prevalence and danger may
not better be prevented by Religious teaching, of which
we have spoken, as a Duty of the State; will be better
examined hereafter,
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. Cuarrer IIIL.
THE MORAL CHARACTER OF THE STATE.

802 WE have spoken of the State, as having
Obligations, or lower Duties; and we have also referred
to its higher Duties (788). The questions naturally
occur; since the Actions and Thoughts of States are
necessarily compounded of the Actions and Thoughts of
individual Persons, upon what Persons these Obligations
and Duties fall, and in w/hat manner? We may make
a few remarks on this subject.

803. The Governors of the State act for the State;
and upon them the Obligations of the State fall; they
fall upon the Sovereign ultimately; but, in the first
instance, upon the Officers and Magistrates of the State,
who receive their authority from the Sovereign, and
are held by him to the discharge of their Official Dutics.
The Obligations of National Defense, of upholding the
Laws, and of suppressing Sedition, all belong, in a
general form, to the Executive Department of the Go-
vernment (754). But the first of these Obligations,
in its details, is devolved upon the Army and its
Commanders; the second, upon the Magistrates and
Judges; as is also the third; and in some measure, so
far as the prevention of Religious Sedition is concerned,
upon the Religious Teachers of the Nation. The State
Obligations fall upon the persons who occupy these
offices respectively, as Obligations, and therefore as
Duties. It is the Duty of the Sovercign to provide
for the defense of the country; it is the Duty of his
Ministers, and of the Estates of the Realm, to advise
and aid him in this purpose. It is the Duty of the
Commander of the Forces to use, for this purpose, with
his best ability, all the means which are placed in his
hands: it is the Duty of every military Officer and
Soldier, according to his condition, to exert zeal, skill,
and courage, in this cause. And the like may be said
of the other departments of the State. It is the Duty

E2
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of all Persons in Judicial positions, according to their
position, to join in administering the Laws; and of all
Magistrates and their Officers, to do their part in carrying
judicial decisions into effect, and by other appropriate
means preserving the Order of the Community. We
have alrcady said (171) that each man has the Duties
of his Station; and among the most distinct of such
Duties, arc those which fall upon cach man, as his share
in the fulfilment of the Obligations of the State.

804. 'The State has Duties, as well as Obligations
(378). Thus all States have Duties of Truthfulness
and IHonesty; they ought to obscrve their Treaties and
pay their Debts. They have Duties of Justice and
Humanity: they ought not to oppress or enslave the
unoffending inhabitants of other countrics. They have
Dutics of Self-culture: they ought to learn and to adopt
true Moral and DPolitical Doctrines. Some of these
Duties will be acknowledged by all Moralists as Duties
of States; and thus, the moral character of the State as
an agend capable of Dutics, cannot be denied. States
may act rightly or wrongly; and hence their actions
are subject to the Supreme Rule of Action, the distine-
tion of right and wrong.

The Question then occurs, as we have said, Upon
whom do the Duties of the State fall, and in what
manner?

805. Tt is cvident that they must fall upon the
Governors and Administrators of the State, for these act
for the State. They fall upon thesc persons as Duties.
It is the Duty of the Governors of the State to be
truthful, honest, just, humane, rational, on the part of
the State. But it must be observed, that this is something
different from the Duty of being truthful, honest, just,
humane, rational, as individuals. The actions, by which
these qualitics are exerted, on the part of the State,
must be the acts of the State, and not merely of the
individual. The Governor of a State, in order that,
on the part of the State, he may be faithful to the
Treatics which the State has made, must be able to
dircet its armies and navies to shape its commercial
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and fiscal regulations, as the terms of the Treaties
stipulate. In order to be honest on the part of the
State, he must be able to obtain, from the citizens,
money to pay the State debts. In order to be able
to put an end to acts of violence or oppression on
the part of the State, he must be able to persuade,
or to force those citizens to desist, who are concerned
in such acts. In order that he may, on the part of
the State, learn and adopt true Doctrines, he must be
able to induce the other Members of the Government,
or other Representatives of the Will and Thought of
the State, (if therc be such Representatives), to join
with him in the adoption of such Doctrines. The indi-
vidual dispositions, intentions, and convictions, of any
man or set of men, whatever be their position in the
State, are not necessarily those of the State itself. There
is and must be a difference between what Statesmen
feel and think, in their private capacity, and their
sentiments and opinions as Statesmen. Their designs,
as virtuous Statesmen, may be very different from
their wishes, as virtuous individuals. For as virtuous
Statesmen, they can design only such things as the
State can perform with safety, consistency, and a due
regard to the claims of its own subjects. A man who
is trauthful, honest, just, humane, and reasonable as
an individual, will endeavour, it he be a Statesman, to
be also truthful, honest, just, humane, and reasonable
on the part of the State. But he will often find many
impediments, which will prevent his directing the acts
of the State, in such a manner as to conform to the
Duties of Truth, Justice, and Benevolence, and to the
dictates of Reason. He has to overcome rooted habits,
vested interests, ancient prejudices, and natural diversities
of opinion, among those whose consent is necessary
to action. Ile has to guide himself by a due regard
to the past actions of the State, and the nature of
its moral agency, as distinct from that of individuals.
These are difficultics, not arising merely from accident,
or from something wrong, but necessarily belonging
to the nature of the case. For instance, if the humanc
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Statesman finds that the citizens of his State hold in
cruel captivity a population of predial slaves; he will
wish and endeavour to abolish this slavery. But
however absolute his power, he cannot do this by a
word of his mouth, ora stroke of his pen; by a command,
or a law. He must provide, for the owners of the slaves,
compensation for the loss which they suffer by their
emancipation. ITe must preparc the slaves for the safe
excrcise of their liberty. If he do not do this, he obeys
the impulse of his humanity at the expense of justice,
and in neglect of that prudence which is requisite for
the right direction of his humanity. For to cmancipate
slaves, on grounds of humanity, by a law which should
throw all the loss upon the owners, would be unjust:
since the inhumanity of the previous law, which protect-
ed such property, was the sin of the State, and not of
the owners. Morcover, slavery, as we have already scen
(424), has existed, pure or modified, in many countrics;
and the perception of the inhumanity of the practice has
been very slowly unfolded in men’s minds.  Where
slavery exists, it is, by a large part of the community,
regarded with favour, or with indifference. And this
prejudice the Statesman has to overcome, so as to carry
with him, in his views, the Representatives of the State,
if the constitution of the Country require that he should
have their co-operation in his acts. And thus, the
humanity of the Statcsman, acting for the State, may
often take a very diffcrent course, and especially, must
often work in a more slow and gradual manner, than
the humanity which belongs to him as an individual; and
the same must be the case with other moral quaitiles.
806. And as this is the case with those acts of
a State which indicate a Moral Progress; so is it, also,
the case with those acts which mark an Intellectual
Progress. In these also, though the Statesman thinks,
and reasons, and discovers, and adopts truths, for the
State, he will often be compelled to adopt truths, on
the part of the State, much more slowly, and much
more imperfectly, than he himself acquires and possesses
them in his own mind. He may, in his own thoughts,
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see the truth clearly, and follow it rapidly; but the
State, although in a great degree represented by him,
will seem to lag behind him in the intellectual race; and
cannot, in its public acts, display the intellectual clearness
and quickness which may be shown by an individual.
The State, from its nature, cannot do this; for the acts
of the State are those in which the Members of the
State, according to their respective positions, share, at
least, by assent and sympathy, if not by joint action.
And a number of persons can rarcly, or never, participate
in the clearncss of mental vision, and agility of mental
action, by which one man may pass on to new truths.
ITowever certain, and however demonstrable may be
the new truths, they must requirc some time for their
communication to the minds of many men. Repeated
explanation, discussion, proof, may convey to the minds
of many, that conviction, which was at first confined to
one, or a few; but it can only be by degrees, that the
conviction can take such hold of the members of the
community, that it can be properly expressed by any
act of the State, as its conviction.

807. Thus the judgment of the State as to what
Doctrines are true, may differ very widely from the
Jjudgment of those who are, for the time, its Governors ;
and yet the Governors will rightly make their conviction
of truth (so far as it concerns matters of State) become
the judgment of the State, as soon as they can make it
take this form by constitutional means. A Statesman,
who has obtained a clear view of new and important
truths, deeply affccting the morality and wisdom of
public acts, cannot fail to wish to make these truths take
their place, as grounds of the Statc’s acts; he can hardly
fail to introduce, into the acts which he has to perform
on the part of the State, an asscrtion of or reference to
these truths: and, if he acts in conjunction with colleagues,
he will endeavour to convince them of these truths.
But he knows that new Truths cannot, in one instant,
become the principle of action of a Nation, nor even
of a Body of men; and therefore, he is content to intro-
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duce the new Truths by degrees, into the conduct of
public affairs. He is content that the State should act,
in a great degree, upon principles which it has long
recognized and assumed. He knows that the existence
of a State is continuous; and that its Moral Character
is, in like manner, continuous. Its acts must have
a coherence.  Its life is its Ilistory; and in its present
acts, it must have a regard to its past history; so as
not to interrupt the vital connexion of one period with
another. The State may reform its conduct, and improve
its views; and it may do this rapidly, and even suddenly;
but it must preserve some identity through the change;
clse the State’s Moral agency vanishes in the supposed
reformation.  If each person, who successively occupied
the place of Governor, might at once proclaim his own
views, as the doctrines of the State; the act would be
of little or no value; since the proclamation of to-day
might be superseded by a contrary one to-morrow.

Thus there is, for States, as there is for individuals,
a Duty both of Moral Progress, and of Intellectual
Progress: and these Duties, belonging to the State, fall
upon the persons who administer the Government,
as Duties belonging to them. Dut they do not fall
upon them, in such a manner, that the Moral Progress
and the Intellectual Progress of the State are to be
identified with those of the individual. The Governors
are to aim at a Virtue and a Wisdom on the part of the
State, which are not merely their own personal Virtue
and Wisdom; which are shown in the Acts and Decla-
rations of the State; which belong to its agency, not
merely to theirs; which are parts of a national life,
regulated by Moral Principles, directed to Moral
Objects, begun before they had any share in State acts,
and to be continued, op the same Principles, when they
have ceased to live.

808. The Moral Character of the State has becn
generally recognized by Moralists, and has been express-
ed in various forms of language. In one of these forms,
the State is described as having not only a Moral
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Character, but a Conscience®. On this phrase we may
take the liberty to remark, that it is not at all necessary
in order to cxpress any moral Truths belonging to
Polity. We can speak intelligibly and fully of all the
Duties of the State, including the Duty of adopting and
maintaining moral and religious Truths, without speaking
of the Conscience of the State. And this expression is,
in some respects, unsatisfactory; for it appears to imply
a false relation betwecen the Duties of the State, and
those of the individual on whom they fall. The indivi-
dual takes his sharc of the Duties of the State, as we
have seen, knowing historically what the State has
done; and trying to make the State, for the present, act
morally, so far as the coherency of its being will allow.
And all the individuals who share in the acts of the
State, have to act thus, with historical knowledge and
moral intention. But thereisnothing in this process which
can with propriety be called the Conscicence of the State.
Statesmen are not conscious of the past history of their
country, however they may be cognizant of it. The En-
glish Statesmen of to-day are not conscious of the purposes
and convictions of the State at the time of the Revolution.
Men, contemporarics or successors of each other, may
add togcther their knowledge, and may correct it by
their discussions; they may combine their intentions,
and may thus carry out a common plan: but they
cannot properly be said to add together their Consciences,
and thus make a Common Conscience. We have indeed
(271) spoken of the Common Conscience of Mankind;
namely, the Supreme Law of Man’s Being, which each
man contemplates in his own Conscicnce: but we have
also said (273), that we may more properly render the
moral reasons for actions by referring them to the
moral Idcas of Benevolence, Justice, Truth, Purity, and
Order, than by speaking of Conscience. The Conscience
of a Nation, if it be spoken of at all, must be conceived
to be, like the Conscience of an Individual, the stage at
which it has arrived in its advance towards a full

* Vattel, Law of Nations. Prelini. § 21.
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possession of the Fundamental Moral Ideas. But the
stages at which different individuals have arrived, in
such an advance, must be very various; and it does not
appear that we gain any thing by calling the result the
National Conscience. ‘

But in whatever way we express it, the State un-
doubtedly possesses a Moral Character; and has Duties,
as we have intimated, of the same description as those
of individuals:—Duties of Humanity, Justice, Truth,
Purity, Order; the Dutics of Moral and Intellectual
Progress. These latter Duties, in the case of individuals,
include, as we have seen (586), the Duty of Religious
Belicf. We shall have to consider, hereafter, whether
the same be true, with regard to the State. DBut
we must first consider some of the other Duties of the
State.

Cuarrer IV.
TIIE SOCIAIL CONTRACT.

809. Wz have spoken of the manner in which
the Nature of the State imposes Duties upon the Go-
vernors; we must now speak of the manner in which
it imposes Duties upon the Governed. Of some of the
Duties of the Governed, we also formerly spoke (236) ;
namely, willing obedience to the Laws, an affection for
the country, a love of its institutions and of its con-
stitution ; a loyalty to its Sovercign. That men shall
possess such feelings as these towards the Government
of their country, is a general Moral Rule, of great extent
and great importance. DBut we have already stated
(867), that in the course of the intellectual progress of
mankind, Moral Rules requirc to be improved by a
fuller development and elucidation of the import of the
terms which they contain. We have already endea-
voured (369, 380, 415) to unfold, for this reason, the
conceptions of the State, Justice and Humanity: we
must now do the same for the conception of Govern-
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ment ; and for this purpose, must explain some of the
views which have been successively taken by writers,
of the Moral Nature of Government, and the grounds of
men’s Duties towards it.

The view which we have already given of the foun-
dation on which Government rests 1s this (94): that
Government is a necessary condition of man’s Moral
Nature; for Government is necessary to the existence
of Rights; and Rights arc requisite to the cxistence
of Duties and Virtues. Or as we have otherwise ex-
pressed it, that our Idea of Moral Perfection involves
an Idca of Order (162): and that this Idea of Order
cannot be realized, without fixed permanent external
Laws, or Rules for human Actions. The Rules which
the 1dea of Order thus implics, arc Facts external to the
human Agent ; but they are Facts requisite in order to
mould his acts into a definite moral form.

810. But though the external Facts which embody
the Idea of Order are thus requisite, in order that man’s
actions may have a moral form ; there is something also
requisite, in order that they may be Moral Actions:
namely, an internal Principle of activity, Freedom to
act (438). Without the Combination of these two
clements, Order and Ireedom, Moral Action cannot
take place. And Government, which has it for its
office to supply the clement, Order, in this combination,
must do so in such a manner as not to expel or destroy
the clement, Frecdom. 'The external fact must not
annihilate the internal act. The intcrnal act must
modify the external fact. Public Order and Individual
Frecdom must subsist together.

Thus Government, in order to be what it essentially
is, a necessary Condition of man’s moral agency, must
include a Principle of Order, and also a Principle of
Freedom. These two Principles are in some respects
opposed to cach other, and have been so considered, in
the course of man’s intellectual progress. 'We shall first
observe some of the conscquences of this opposition,
before we attempt to trace especially the development
of the Ideas themselves.
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These abstract Ideas, Order and Freedom, have been
the Objects of sentiments in men which are described as
the Love of Order and the Love of Freedom. Under
the influence of these Sentiments, the affairs of various
nations have been variously conducted ; and the Con-
ception of Government itself has been presented under
various points of view. ‘We must consider how the-e
are rclated to each other.

811. Since Government, as we have seen, includes
an external Fact independent of man’s Will, and an
internal Will modifying the external Fact, it may be
regarded mainly in the one or the other of these two
lights : and thus have arisen two different, and in some
respects opposite views, of the naturc of Government,
and of the Duties which relate to it.

One view represents civil Government as an fizternal
Fact, which men must take as they find it, and conform
their actions to it, without having anything else to do
with it. We are under a Government ; we are to obey
it ; this is our Duty, and this is the whole of our busi-
ness-as subjects. The claims of Government upon our
Obcdience are universal and irresistible.

812. This view borrows one of its main illustra-
tions, from a kind of Government which is undoubtedly
an External Fact independent of our Will: which all
men find, and must take as they find it; which is a
universal condition of human nature, and claims obedience
with irresistible power ; namely, the Paternal Govern-
ment. The child is placed by nature in the power of
the parent. Ile obeys him, and must obey him, at
least for some portion of life; and no one questions that
he ought to obey him. - The obedience, thus begun, is
naturally continued through life, and extended to suc-
cessive generations, a3 we know was the case in the
carly periods of society; and thus was produced a
Patriarchal Government. This, the natural and original
form of Government, ‘presents to us the true nature of
Government : and other kinds of Government are to
be explained and justified by their derivation from the
Patriarchal System. |
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8138. This view, or one nearly resembling it, is
sometimes expressed in a different manner. Govern-
ment, being an External Fact which we find universally
annexed to our condition, by no agency of our own, is
to be accepted as a part of the scheme of Providence,
which we must not think of altering. It is a portion
of the Divine Order of things, to which men must
conform. Men’s Duty of Obedience to their Civil Go-
vernors is their Duty of Obedience to the Will of God ;
and hence, Governors have a Divine Right.

814. The opposite view to this looks not to the
External Fact, but to the Internal Fact, the Will;
as that which must determine man’s condition. His
moral position must depend upon himself. Ile makes
Government what it is; and obeys it because he Wills
to do so.

815. This view, again, borrows one of its main
illustrations from a class of transactions in which a man
does determine the circumstances of his condition by
the acts of his Will; and in which the External Facts
which regulate his actions, do so because he chooses,
and as far as he chooses, that they should do so ; namely,
Contracts. A man may, by a Contract with other men,
unite with them and bind himself to obey certain Rules
mutually agreed upon; and so long as the Contract
stands, the Rules are binding. It is held, that Govern-
ment may be likened to such a Contract, and that the
Laws which Government upholds, are binding in virtue
of this likeness. CGlovernment is a special kind of Con-
tract, the Social Contract; and it is a duty of men to
conform to the Rules of this Social Contract, because it
is a Duty to fulfil the Covenants of all Contracts. .

816. This view looks to the Rights of Man as
Man; it recognizes the Rights of Government, not as
anything Divine, or in any way different from any othér
Rights; but simply as a necessary condition for the
establishment of other kinds of Rights.

817. The adherents of these opposite views of
Government—the Patriarchal System, and the Social '
Contract—have attempted to apply their respective
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Theories to existing forms of Government. But both
the one Theory and the other require to be much
modified, before they can be made to agree with the
circumstances of most of the States which history ex-
hibits to us.

818. In scarcely any age or nation, have men
accepted their Government as an Existing Fact, with
regard to which they had nothing to do but to obey.
The most absolute Governments of ancient and modern
times have, in some degree, approximated to such a
condition; but cven in these cases, there occur, from
time to time, attempts to improve the Laws, revolutions
which overthrow the Governors, and other manifesta-
tions that men cannot be prevented from excrting their
own judgmnent, and their own will, in shaping their
own circumstances.

819. Indeed, the image which, as we have said,
is the standard illustration of this view of the nature of
Government, itself suggests that Obedicence cannot be
unlimited and interminable. For the child, when grown
to manhood, though he may continue to treat with
deference the commands of his parent, will yet have
a will of his own; and will claim a right of acting for
himself, in a large portion of his actions. The Patri-
archal view itself leads us to ask, when the children of
the State arrive at the independence of manhood.

820. Again: if we attempt to derive National
Government from a supposed Original Patriarchal Go-
vernment, we fall upon other questions, which show
how impossible it is to apply this Theory in its simple
form. When the Patriarch dics, upon whom docs his
power devolve? Upon the eldest son? or all the sons
alike? or sons and daughters? or according to which
of numerous other obvious Rules? The choice among
these Rules cannot be determined by the Patriarchal
Theory, in its simple form. Obedience to an elder
brother, and that, continued through life, is not at all
a part of the natural and neccssary order of a family,
as obedience to a parent is. Nor does any Rule, on
this subject, naturally and necessarily flow from the
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Theory itsclf. If, on the other hand, we say that the
Rule of Succession is determined by tacit or express
Agreement among the members of the Society, we thus
admit, to a certain extent, the opposite Theory of the
Social Contract.

821. Again: in the case of Usurpations and Re-
volutions, such as have happened in every country,
when the family line of the Governors is broken through ;
are we to reject all the subsequent actual Government,
as ot rightly derived from the Patriarchal System, and
thercfore wrongful? Or are we to allow that long
undisturbed Possession may obliterate the wrong of
Usurpation? If we take the former side of the alter-
native, the Patriarchal Theory is not applicable to any
existing case of Government: for in all countries there
have been Usurpations and Revolutions. If we take
the latter side, we acknowledge a new clement in the
Right of Goovernment, namely, long Possession, or Pre-
scription; and we shall have to make this, in almost
every case, the predominating element.

822.  Thus, the Patriarchal Theory cannot be ap-
plied to actual Governments, without such modifications
as render the Patriarchal Condition by no means the
most important part of the Theory. And the same
may be said of the Doctrine of the Divine Right of
Government.  Ior if we grant that the Rights of the
Governors are Divine, as resting upon the Will of God ;
we may still ask what Rights are included in the Rights
of Governors, and in what persons these Rights reside.
These questions are in no degree answered, by calling
these Rights, Divine Rights. To which we may add,
that there appears to be the samo reason for calling
the Rights of the Subjects, as those of the Governors,
Divine.

823. DBut the opposite Theory, that of the Social
Contract, offers no less difficulty, when we attempt to
apply it to the greater part of actual Governments.
For it is not truc that, in any actual social condition,
the circumstances of men, and the Rules which they
obey, are those which have been determined by their
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own Will. " In some of the cases, in which men have
freely combingd to found a new and independent Colony,,
some approximation to this condition may have oc-
curred ; but even in those cases, the relations among-
the Colonists, and the Laws by which they are boundg,
are determined, in a considerable degree, by their position
in the States of which they were previously subjects;
and take their course independently of the Will of in-
dividuals in the Colony. And in the usual conduct of
nations, it is not true that a man, by his own acts,
determines all the circumstances of his social condition.
Man is really, as thosc assert who borrow their illus-
tration from the Family, born, fostered, taught, and
governed, with little or no regard to his own will.
And even in respeet to Civil Government, the greater
part of the circumstances of a man’s condition exist
before him, and independently of him: for example,
the institutions, the laws, the customs, the character
of the nation, in which he must share, and by which
his own habits and actions are mainly regulated. And
his Relation to the Government being determined by
these External Facts, and not by himself, it seecms to
be a groundless and inapplicable fiction, to speak of
that Reclation as founded upon a Contract, to which
he is a party.

824. The Assertors of the Theory of a Social
Contract have sometimes replied to this objection, by
a further assertion; that a man, by continuing to live
under a Government, after he arrives at manhood, gives
his tacit consent to the Contract by which the Govern-
ment is established; and is, therefore, bound by its
Laws. But this answer leaves abundant room for other
questions; as to whether such a tacit consent may
reasonably be assumed ; and if so, at what period, and
under what conditions; and further and cspecially, what
are the terms of the asserted Contract? And, upon
the answers to these questions, will depend all the
important Doctrines which concern the Rights of the
Governors, and of the Governed ; and, the theory of
the Social Contract, if it be retained in discussing these
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questions, is little more than a form' of expredsion which
leads to no peculiar results. ‘ ,

825. The same may be said of the other forms
of expression, which are used to convey the same views.
Thus if it be said that the Rights of Government must
be regulated by the Natural Rights of Man ; the ques-
tion still recurs, What are the Natural Rights of Man ?
‘We have already (412) stated, that all which have been
called Natural Rights are so far limited and modified
by the Laws of States, that they cannot be treated as
universally Natural Rights. The Rights of Man, in
cach State, are determined by the Taws of the State;
and although, as we have also attempted to show (418),
Humanity requires that statcs and men should con-
stantly endeavour to extend to all men the Cardinal or
Primary Rights of Man, this Principle will, in a very
small degree, aid us in determining the Duties of Sub-
jects towards Governments.

826. Thus the Theory of the Patriarchal nature
of Government is, both by the analogy of the Family
itself, and by the universak*tourse of human action,
compelled to admit a Printiple of Freedom; and the
Theory of the Social Contract must include family ties,
established institutions, tradition, and assumed consent,
as Principles of Order. Each of these Theories is drawn
towards the other, in the attempt to make it correspond
with the actual condition of nations.

827. But though the Doctrine of the Social Con-
tract has no advantage over the rival Doctrine, as a
Historical Theory, it may be a convenient form for
the expression of Moral Truths. And this it may be,
if we can answer satisfactorily the questions, which
convey the objections to the Theory; namely, What
are the terms of the Social Contract? under what con-
ditions the consent of men to this Contract may be
assumed? and the like.

828. We must, however, recollect, that though
we may find convenient modes of stating and discussing
Moral Truths, by speaking of the Social Contract, as
the ground of the Rights of Government ; yet that, in
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fact, Government has Rights which no Contract among
the subjects could give. We have already (786) de-
scribed these Rights as State Rights; and have shown
that they cannot (in ordinary cases at least) be bestowed
upon the Government by any agreement among the
individuals of which the nation consists; namely, the
Right to the National Territory ; the Right of Making
War; the Right of Capital Punishment; the Right
of Imposing Oaths. These Rights are Articles in the
Social Contract; but they are Articles such as no
Contract amongindividuals under ordinary circumstances
could contain. It is not because it is A Contract,
but because it is Tnr Sociar. ContrACT, that the Foun-
dation Deed of Human Socicties contains these Co-
venants,

We may now proceed to consider the Questions above
stated : What arc the Terms of the Social Contract ?
and the like. 'We may observe that English Writers
very generally speak of the Social Compact instead of
Contract, but in exactly the same sense.

Cuarrer V.

THE SOCIAL CONTRACT IS THE
CONSTITUTION.

829. Brrore we attempt to determine what are
the Terms of the Social Contract, since we are to use
the expression for the purpose of expressing goral and
political Doctrines, let us consider what Dq:trﬁes it has
commonly scrved to express.

The most noted instance in which this Contract was
referred to, was in the Vote of the Houses of Lords and
Commons of England, which deposed James the Second,
declaring that he had “broken the Original Contract
between king and people.” And this case exemplifies
the purpose for which the phrase has generally been
used in this Country ; namely, to express that there are
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cases in which the subject's Duty of Obedience is
annulled, and Resistance to the Governors becomes jus-
tifiable. When this is alleged to have happened in
consequence of some violation of liberty or justice by
the Giovernor, he is said to have “broken the Original
Contract.” And this phrase serves well to express, in
a plain and forcible manncr, the condemnation of the
transgression, and the steps which it is held to justify.

830. For the breach of a Contract is an offense
on which all men look with hatred and anger: and
when a Contract is broken, in a fundamental manner,
by onc of the partics, the Obligation of the other party
to perform his share of it ccases. Those who have to
speak for the People, want to say, that the King's crimes
have made Obedience cease to be a Duty of the People;
and they cannot say this, in any moro intelligible or
plausible way, than by saying, that the Kmg has
broken the Original Contract of King and People.

831. But this language, when used as a justifi-
cation of Resistance to the Governors by their subjects,
has this disadvantage; that while it refers to gencral
Rules of Law, it makes one Party the Judge in their
own case, which is against all Rules of Law. For if
the People allege, against the King, a charge of Breach
of Contract, they ought to bring the case before some
Tribunal where justice may be done to both Parties,
And if, before this is done, they resist the King's
authority, he may, with at least cqual plausibility,
charge the offensc of Breach of Contract upon them.
They may charge him with Tyranny, and he may
charge them with Rebellion ; and these charges are not
made more intelligible by calling them Breaches of the
Original Contract.

832. It may be of usc to recollect here what was
formerly said (317) of Cascs of Necessity; of which
Rcbellion, justified by Tyranny, is one. We cannot lay
down beforehand any exact moral Rules for such cases,
nor is it desirable to do so. We have already said
(816), that we cannot define the circumstances of Cases
of Necessity, because they must be those in which a
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good man does not violate the general Rule without
great strnggle and reluctance. For, (to repcat the ar-
guments there used), if we were to define beforehand
the conditions under which Resistance to Governors,
and Rebellion, are proper, and were to give Rules for
such cases; those who accepted our Rules would,
when the occasion arrived, take the course of Resistance
and Rebellion without reluctance or compunction ; and
ceven before the time came, would be inquiring whether
they had arrived at a point where they might cast off
the Duty of Obedience and the Affection of Loyalty.
And further, when these Cases of Necessity arrive, men
arc not calm and tranquil enough to apply Rules of
action; and would, in practice, pervert any Rules which
we would give.  'We cannot pretend to give a Formula
for the justification of Rebellion ; and the phrase of “the
King having broken the Original Contract,” so far as it
is merely a Formula, cannot be a justification; although,
if there really be a justifying nccessity, this phrase may
serve to express it.

833. Since we are thus compelled to abstain from
laying down Rules for Cases of Political Necessity
which justify Resistance, it may be allowable to illus-
trate, by example, the manner in which such cases are
to be regarded. I will take, as my example, the writings
of a very able man who considered himself compelled,
'by the necessity of the case, to join in the Resistance to
Charles the IMirst, namely, Philip Hunton. He wrote a
Book “ On Monarchy in General ; and the Monarchy of
England in particular;” and in this, among other points,
he treats of the question of Resistance to the Monarch
rendered necessary by his transgressions. He does not
employ the phraseology of the Original Contract Theory,
which at that time had not become familiar. But he
discusses the Question, which, in that or any other form,
is one of extreme difficulty: Who is to be Judge when
the Contract is broken? ~As he states the question, it
is, “Who shall be Judge of the excesses of the Sove-
reign Lord in Monarchies of this composure?” that is,
in Mixed and Limited Monarchies. In reply, he says,
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that this cannot be the Monarch himself, for then you
destroy the frame of the State, and make it absolute:
since to bind a Prince to a Law, and to make him the
Judge of his deviation from that Law, is to absolve him
from all Law. Nor can the Community and their
Deputies be the Judges in such a case ; for then we put
the Supreme Power in that body, and destroy the
essence of the Monarchy: for the Ruler is the immediate
Minister of that Power to which he is accountable for
his actions. “So that,” he says, “I conccive, in a
limited legal Monarchy, there can be no stated Judge
of the Monarch’s actions, if there grow a fundamental
difference between him and the community. But you
will say,” he adds, “it is all onc way to absoluteness
to assign him no Judge, as to make him his own
Judge.” Hunton answers, “I say not simply in this
case therc is no Judge: but that therc can be no
Judge legal and constituted within that frame of Go-
vernment: it is a transcendant case beyond the provision
of the Government, and must have an extraordinary
Judge.”

834. He then proceeds to deliver his own Judg-
ment on such a case; which is this: “that if the trans-
gression of the Sovereign be of lesser moment, it is to be
borne by public patience, rather than endanger the
being of the State by a contention between the Head
and Body politic. But if it be mortal, and such as,
suffered, dissolves the frame and life of the Government,
and Public Liberty ; then the illegality and destructive
nature is to be set open, and redress sought by Petition;”
which failing, the author pronounces that * prevention
by Resistance ought to be.” But yet he once more
repeats his cautions and preliminaries: “ First, that the
casc is such, must be made apparent: and if it be
apparent, and an appcal be made, ad conscientiam
generis humani, especially of those of that community,
then the fundamental Laws of that Monarchy must
Jjudge, and pronounce the Sentence in every man’s Con-
science; and every man, as far as concerns him, must
follow the evidence of truth in his own soul, to oppose
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or not to oppose.” This power of judging in such a
case, he adds, implies no civil superiority in those who
judge ; being, not authoritative and civil, but moral;
belonging to us, not as citizens, but as reasonable
creatures.

835. I have made these quotations from Hunton,
because it is desirable to show how far the struggles of
mind of a conscientious man, in a particular case in
whicl resistance to the Government scemed to become
necessary, are removed from the familiarity and positive-
ness with which Rules of such cases, in the general form,
are sometimes laid down, by writers on Morals. Hunton’s
Judgment, that under the English Constitution resistance
to the Sovereign might become necessary, has the more
weight, because it is combined with a strong admiration
of the “ Architecturc” of the English Constitution;
“ whereof,” he says, “I must declare mysclf to be so
great an admirer, that, whatever more than human
wisdom had the contriving of it, whether done at once,
or by degrees found out and perfected, I conceive it
unparalleled for exactness of true policy in the world.”
His grief at the necessity of discussing such questions
is strongly expressed. O let no Son of this State,” he
says, “account it presumption in me, for putting in my
Jjudgment, and speaking that which I conceive might,
if not remove, yet mitigate this fatal distemperature of
our common Mother: at another time perhaps it might
be censurable, but in this exigence, laudable.”

836. We conceive, then, that Cases of Resistance
to Government are Cases of Necessity; and as such,
Cases for which no Rule can be given. The use of
the phrase “ Original Contract” does not enable us to
give any special Maxims on this subject. Still, as we
have seen that the object of the Social Contract was to
secure Order and Frecdom, we may say that the Resist-
ance may be used when it is necessary to preserve the
Order and the Frcedom which are guaranteed by the
Social Contract.

This leads us again to inquire what the terms of the
Social Contract are: but before we answer this question,
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we shall consider another purpose for which this, or
equivalent phrases, are employed.

837. Such phrases have, in modern times, been
used in the Preambles of various Codes of National Law;
and cspecially in the Prefaces to the Constitutions of
the States of North America. Thus the Constitution
of New Jersey begins by declaring that “ All the Con-
stitutional Authority cver possessed by the kings of
Great Britain over their dominions was by Compact
derived from the people, and held of them for the
common interest of the whole Socicty.” The Consti-
tution of Connecticut declares that *all men, when they
form a social Compact, are equal in Rights;” and the
Constitutions of some of the other States have like ex-
pressions. Now here it is plain that the word “ Com-
pact” is employed in order to conciliate to the Law the
regard of men fond of Freedom. The Lovers of Liberty
can readily obey a Law which is a Compact among
themselves ; though they would resist with indignation
a Law imposed by another. And accordingly, the
Laws, which are thus prefaced, are rigorously enforced,
without exciting any discontent, among the freemen of
North America.

838. Now if, in these instances, we inquire what
are the terms of the Compact which is thus spoken of,
the answer will evidently be, that the Compact is the
Constitution itsclf, of which we have quoted the intro-
ductory phrases. The written Constitutions of the
respective United States, which thus begin by speaking
of a Compact, by which Civil Society 1s held together,
do themselves contain the Articles of this Compact. In
these Cases, we have the Social Contract in a distinct,
manifest, and compendious form,

839. Turther: it is plain that in these cases, the
Social Contract, is not merely, likethe “ Original Contract”
referred to in the Act which deposed James the Second, a
Contract between the King and People. Nor is it a
Contract between the Governors and Gioverned; for the
Governors, in such Constitutions, cannot be looked upon
as a separate party. The Contract is a Compact among the
Citizens in general, expressing the political relations of
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cach to each. It is a Contract between every man and
all others within its compass. And accordingly, this is
expressed in the Constitution of Massachusetts: “ The
body politic is formed by a voluntary association of
individuals. It is a Social Compact by which the whole
people covenants with each citizen, and each citizen with
the whole people, that all shall be governed by certain
Laws for the common good.” The Social Compact,
that is, the Constitution, determines the Rights and
Obligations, not merely of the Governors, but of all
persons and all Classes; at least so far as the Funda-
mental Rules and Maxims of Rights are concerned.

840. But since, in these States, the Terms of the
Social Contract, concerning which we were inquiring,
are to be found in the Constitution, we must, for the
like reasons, look for the Terms of the Social Contract
of any other State in its Constitution, that is, in the
Collection of the Fundamental Rules and Maxims of
Rights, and especially of Political Rights (754). For
that the Constitution of any Country has not been
authoritatively promulgated 1n a compendious written
form, but is to be gathered from various Sources, in
various forms, does not alter the nature of its obligation.
If the Social Compact of New England be its Con-
stitution, the Social Compact of Old England must be
its Constitution. The Constitution is, in cach case, the
Collection of Fundamental Rules and Maxims of Rights,
and especially Political Rights; in each case, it is the
Common Understanding by which the Laws of Order
and Freedom are bound together.

841. Thus the Social Contract, being the Consti-
tution of the Country, is different in different Countries,
and in all, contains a great number of Articles and
Clauscs. The Social Contract is not mercly some one
or two Maxims, respecting Protection, or Property, or
Personal Liberty, or the like. It is a wide and complex
collection of Arrangements and Provisions for defining
and securing to men their Rights. The security of the
Rights is the object of the Contract ; the Contract itself
is the Collection of Arrangements and Provisions.

842. Moreover, if some one of these Articles or
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Clauses be violated by any party, the Contract is not
thereby annulled. For all the other parties, it is not
even disturbed; and the party who is guilty of the
breach of Contract is not necessarily to be punished by
declaring the Contract void for him; but is to be judged
by the rest of the community; and visited with penalties
provided by the Constitution itself, if such there are;
or else, if none are provided, is to be treated according
to the exigence of the occasion.

843.  And this is the manner in which the Social
Contract has becn understood in this Country, even
when it has been referred to in scasons of Resistance
and Revolution. In the deposition of James the Sccond,
though %e was deposed as having “broken the Original
Contract of King and People,” still the Original Contract,
which gave the Llouses of Parliament, and the Magis-
trates of the Land, their Authority, was looked upon as
undisturbed ; and all partics, except the King, retained
and exercised the powers of their Stations, The English
Constitution, like that of Massachusctts, of which we
have quoted the description (839), was held to be a
Compact by which cach citizen covenants with the
whole people, and the whole people with each citizen ;
and those who had adhcred to their Covenants were
still entitled to all the benefit of the Compact.

844. This view of the Constitution of each Country,
as a Compact among the citizens, by no means tends to
diminish the reverence and affection towards it, which
we have stated to be one of the Duties of a citizen (232).
Even a common Contract is, to a moral man, an object
of most carcful fidelity and respect; and to a religious
man, an object of religious reverence; it is sacred. But
the Social Contract is not a common Contract. Itisa
Fundamental Contract, by which all the Rights of inen
arc defined and sccured, all the most important and
dearest social relations protected. 1t is a Contract with
the whele body of our Community, dictated by the
universal voice, devised or assented to by all the wisest
and best of our Countrymen. Whether it be the result
of the wisdom of man, or of the wisdom of ages, that is,
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of the good guidance of Providence, it has made our
Country, and all that we value in it, what they are.
‘Whatever were its origin therefore, the Constitution of
our Country is a worthy object of our fidelity, reverence,
and affection.

845. This also is recognized in the States of North
America. Thus the Constitution of Rhode Island says:
“In the words of the Father of his Country (Wash-
ington), we declare that the basis of our political Systems
is the Right of the People to make and alter their Con-
stitutions of Government: but that the Constitution
which at any time exists, till changed by an explicit
and authentic act of the whole People, is sacredly obli-
gatory upon all.”  And in accordance with this feeling,
the Members of the General Legislatures, and of the
respective State Legislatures, and all Executive and
Judicial Officers, swear to support the Constitution of
the United States, and also the Constitution of their
respective Statcs. With what reverence and love the
Constitution of England has been looked upon by
Englishmen in general, it is not necessary to say.

846. Thus, the description of the Constitution of the
Country as its Social Contract, serves to express the
Doctrine that all Members of the State have mutual
obligations which they may incur heavy penalties by
violating. It expresses this in such a manner as to
conciliate the good-will and assent, both of the Lovers
of Order and of the Lovers of Freedom ; and without
any tendency to diminish the reverence and affection
with which the Constitution is regarded.

Before we quit this subject, it may be proper to
notice some of the objections which are sometimes urged
against the Doctrine of the Social Contract.
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Cuarrer VI
OBJECTIONS CONSIDERED.

847. It is proper to consider the arguments which
Paley has urged against the Doctrine of the Social
Contract in lis Moral and Political Philosophy, both
on account of the currency and authority which that
work possesses ; and also, in order that we may thereby
further explain the cffect of the Doctrine; and may
comparc it with the Doctrine which he propounds as fit
to supersede it, namely, the Doctrine that the foundation
of Government, and of the Duty of Obedience to it, is
Expediency.

848. DPaley’s principal arguments against the
Doctrine of an original Compact arc: that such a
Compact is not a Fact; and that if not a Fact, it is
nothing: that if it were a Fact, yct that the Compact,
as it affects the generations after the origin, can be
of no force, because the subjects of States in our
gcneration are not conscious of such a Compact, and
have had no liberty of assent or refusal with regard to
it.

849. To the first objection, we reply, that cven
if the Original Compact of Socicty be not a Fact,
it by no means follows that the Conception of such
a Compact, as the Result of Facts, and the Source
of Duties, is of no value. There arc several such
conceptions which though, not historical facts, are
appealed to by moral and political writers, as valuable
moral realities. When we say that the Governors
are Trustecs for the benefit of the Governed, or that
all Property is a T'rust for the benefit of the Community,
it might 1n like manner be objected, that no Deed
of Trust was ever exccuted in such cases, and that
Kings reigned, and Proprietors held their Ppossessions,
before any such views were taken of their tenure.
But still, the doctrine that Sovereignty and Property
are Trusts, is held by Moralists to be highly important;
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and is the source of Moral Maxims which cannot be
so distinetly conccived, or so clearly expressed, in any
other way. And in like manner, the Doctrine that
men are held together in Society by a Compact, cven if
we cannot point to any event, recorded or conjectural,
as the Original Transaction by which the Compact was
made, may be a very important and necessary moral
and political Reality. And it is so; since it expresses,
in one phrase, the mautual relations of the Governors and
the Governed, and of all classes one with another; the
reciprocal Character of their Rights; the possibility of
the obligations of onc party ceasing, in consequence of
some act done by another party; the Duty of fidelity
and respect to the Constitution; and the condemnation
of those who violate or disregard such Dutics.

850. But we reply further: that the Original
Compact i3 a Fact, if we accept, as the terms of the
Compact, those Principles of Polity, those fundamental
Political Laws and Maxims, which have been generally
accepted and approved in all ages of the history of the
Country ; and which, though occasionally forgotten or
transgressed, have constantly resumed their authority,
when the influcnce of foree or party interest was removed.
The aggregate of such Laws and Maxims, in other
words, the Constitution of the country, is a Fact; and
has always been so regarded; not by theoretical writers
only, but by men accustomed to deal with Facts; by
lawyers, statesmen,” and Englishmen of all classcs.
Whatever doubts may exist, with regard to some of the
Rules and Maxims so asserted, it is plain that such a
set of Principles have, as a Fact, existed in the Collective
Mind of the Country; as appears by the Constitution
having grown out of them. And if it be urged, as an
objection, that the maxims which make up the Consti-
tution have becn adopted in succession, as the result of
struggles between conflicting parties, and different Classes
in the State; we reply, that this is so far from showing
that there is no Social Contract, that it gives to the
result still more the character of a Contract; for in other
Contracts, also, it constantly happens, that cach party
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to the Contract recedes from its original claims; and the
conditions of the Contract are different from the preten-
gions put forwards on cither side, in the course of the
negotiations.

The Social Contract thercfore, which we assert as a
moral Doctrine, is not to be rejected because it is not a
Fact in the sense in which the objector requires it to be
so, namcly a single Historical Fact; and it is a Fact, so
far as is requisite for the purpose of its being a true
Moral Doctrine.

851. But it is further objected by Palcy, that the
Doctrine of a Contract is false and usecless, because men
in general have not actually given their consent to the
fundamental Rules of the Government under which they
live, and have had no opportunity of giving or refusing
such consent.

852. In order to determine how far this objection
is valid, we must consider what the analogy of Contracts
in general teaches us, with regard to consent which may
be supposed or implied, though not actually given.
Now on this subject, we have not the smallest need to
follow any other teaching than that of Paley himself,
in order to assert an Original Contract. In speaking of
the Administration of Justice, he says, “The law of
nature, founded in the very constitution of human
socicty, which is formed to endure through a series
of perishing generations, requires that the just engage-
ments a man enters into should continue in force beyond
his own life; it follows that the private Rights of
persons frequently depend upon what has heen transact-
ed in times remote from the present, by their ancestors
or predecessors, or by those under whom they claim, or
to whose obligations they have succceded.”  But this,
which he here asserts of prizate Rights, may, with
exactly the same reason, be asserted of public Rights.
Public Rights and Obligations, no less than private,
may depend upon what was done by our predecessors,
and upon their Rights and Obligations. And the
examples which he offers, further show this. They are
such as these: the questions which arise between Lords
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of the Manor and their Tenants; between the King and
those who claim Royal Franchises; questions of Tithes;
and the like; which, as he says, depend upon ancient
Grants and Agreements.  “The appeal,” he adds, “to
those grants and agrcements is dictated by natural
equity, as well as by the municipal law.” This is
asserting, in the most decided and extensive manner,
that the present gencration are bound by Contracts to
which they have given no actual consent.  But further:
he asserts this, cven of mere hypothetical Contracts.
““Concerning the existence,” he says, “or the conditions
of such Old Covenants, doubts will perpctually oceur,
which give employinent to the Courts of Law*.” But
having taken the case in which the present generation
are required to allow themselves bound by ancient
Contracts, of which the existence or the meaning are
doubtful, does he declare the supposition of such Con-
tracts to be absurd or useless? By no mecans. On the
contrary, he assigns this as a reason (among others) why
the general precepts of Morality are not sutlicient guides
for the business of life, without our having Courts of
Justice besides. And for the like reasons, and in the
same manner, we maintain that the general Principles
of Political Morality, whether we state them as Order,
Liberty, and Justice, and the like, or with Paley, as
Expediency, arc insufficient to point out the boundaries
and the force of political Rights and Obligations, without
referring to a Court of Natural Jurisprudence, which
deals with thesc as the Conditions of an Ancient
Covenant, to be made out by a calm cstimate of the
evidence which Law and History offer us.

853. We have stated it, as among the advantages
of the Doctrine of a Social Contract, of which the terms
arc the Articles of the Constitution, that this Doctrine
harmonizes well with the love and reverence for the
Constitution which arc among our Duties. And accord-
ingly Paley, while he is rejecting the Doctrine, rejects
also these Duties. IIe says, truly, that the original

* Paley is, in this part of his work, speaking of the necessity of
Courts of Law. Book vi. chap. 8.
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conditions of the Social Compact are understood to be
the fundamental laws of the Constitution. Ile rejects
the notion of such fundamental laws, as having any
peculiar force; and speaks with slight of those who
¢ascribe a kind of transcendental authority or mysterious
sanctity to the Constitution, as if it were founded in
some higher original than that which gives force and
obligation to the ordinary Statutes of the realm, or
were inviolable on any other account than its intrinsic
utility.” Now the persons who have ascribed an
exalted authority to the English Constitution, have
spoken of it with reverence, and have defended it as
inviolable, are all the greatest statesmen, lawyers, and
patriots, who have adorned this country ; and in propor-
tion to their ability, their legal knowledge, and their
patriotism, they have been copious, carnest, and pointed,
in appealing to the principles of the Constitution as
something of paramount authority and value. They
have ascribed to the Constitution, not so properly a
“mysterious sanctity” which Paley speaks of, as a
moral sacredness: and we have scen the Amecricans, in
the midst of their most emphatic assertions of their
liberty, have donc the samc thing. When a writer
is thus led by his doctrincs to speak contemptuously
of the emotions of moral revercnce and affection which
have thus prevailed for generations, in the nation and
the race, he cannot be, to them, a moral tcacher; and
as far as he gains their attention, he can only perplex
them. If we are to accept a doctrine which tells us
that no special reverence and authority belong to the
Constitution, we must suppose all our public Jurists,
from Fortescue and Coke to Blackstone and Burke,
to have had confused and superstitious notions of the
English Government. And if the study of English
Law and History leaves so wide a space for practical
crrour in its most diligent students, we can have little
trust in the permancnce of any new doctrine on such
subjects.

854. There are two other objections urged by
Paley against the Doctrine of an Original Compact ;—
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That if such be the ground of Government, despotic
Governments can never be changed or mitigated, because
Despotism is in the Compact, and the Subject is bound
by it; and thus in this Theory, recourse to arms for the
sake of a better constitution cannot be justified :—and
again, That since every violation of the Compact destroys
it, this Theory offers ready arguments for reposing
obedience to Government, and “has in fact always
supplied the factious with a topic of seditious declama-
tion.”

855. To the first of thesc objections, we reply,
that the Laws of no State allow the citizens to have
recourse to arms for the sake of bettering the Constitu-
tion; that our Morality does not give Precepts for such
armed attempts at improvements; and that a system
of Morality which lays down, for the citizens of States
in general, rules contradicting the Laws, cannot be fit
for the gencral guidance of mankind. If an English
Moralist might go into any State which he deems
Despotic, and preach to the citizens the duty of better-
ing the Constitution by an armed insurrcction, English
morality would be rejected by the Moralists of all other
countries, as inconsistent with Order and Humanity.
Not that we allow that despotic *governments are never
to be improved; but they are not,*as a general Rule, to
be improved by armed insurrections, but by improving
the condition of the people; by promoting the moral and
intellectual culture of the Governed and of the Governors;
by strengthening all the clements of the Constitution
which contains a gérm of Liberty; (for almost all Go-
vernments, however despotic, have such elements). By
such courses, despotic Governments, and all Governments,
may be improved, without any contradiction of the
Social Compact. For the Social Compact, according to
all moderate interpretations of it, is not an unchangeable
Rule; but is capable of modification from age to age,
by constitutional proceedings; changes so produced be-
ing understood as changes in the terms of the Compact,
made with the consent of the parties. In the progress
of improvement, violence and resistance may occur; yet
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violence and resistance can never be justificd as results
of general Moral Rules, but only as the resource in a
case of Necessity which forms an exception to general
Rules.

856. As to the objection that the Doctrine of a
Social Contract offers, and has supplied, ready argaments
for Scdition, this is no more than inevitably belongs to
every doctrine which recognizes Civil Liberty as an
important object. If cvery obnoxious proceeding of the
Governors of a State may be represented as a violation
of the Social Contract, it may also be represented as a
violation of Natural Justice; and in whatever manner
the consequences of Natural Justice are described, the
description may be used asa means of inflaming seditions
dispositions.

857. Tt is by no means true, that the Doctrine of
the Social Contract has been especially used for purposes
of sedition or rebellion. When it was brought into

rominence at the Revolution in 1688, it was used to
Justify resistance to the Sovereign in a case of necessity,
and not as a general Rule. Those who, in modern timnes,
have most freely urged the Right of Resistance to the
Government, though they may have occasionally spoken
of a Social Contract, have not really applicd the Doctrine.
They have not usually dwelt upon any special transgres-
sion of the Governor, as a violation of the Compact
dissolving its tie ; but have commonly denied and derided
the authority of those ancient Laws and Maxims in
which we read the Contract.

858. llow far the Doctrinc of an Original Contract
is from being “captious and unsafe,” as Paley calls it,
may be seen by the mode in which its adherents in this
country have employed it since 1688. One of the most
prominent of the occasions on which this was done, was
the prosccution of Dr. Sacheverell for scditious doctrines
in 1710, the prosccution being managed by the leaders
of the House of Commons. These managers all took
occasion to speak of the Foundations of Government;
and they all agreed in putting forward, in the most
distinct and emphatic manner, the doctrine of an Original

VOL. 1L :
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Contract. It may suffice to quote one of them. “The
nature of our Constitution,” said Mr. Lechmere, “is
that of a limited Monarchy, wherein the supreme power
is communicated and divided between Queen, Lords,
and Commons, though the exccutive power and admi-
nistration be wholly in the crown. The terms of such
a Constitution do not only suppose, but express, an
Original Contract between the Crown and the People;
by which that supreme power was, by mutual consent,

and not by accident, limited and lodgod in more hands
than one. And the uniform preservation of such a
Constitution for so many ages without any fundamental
change, demonstrates the continuance of the same Con-
tract. The consequences,” it is added, “of such a form
of Government are obvious. The Laws arc the Rule
for both; the common measure of the power of the Crown
and the obedicence of the Subject.” It was added, that
“if the excecutive part endeavours the subversion and
total destruction of the Government, the Original Com-
pact is broken, and the Right of Allegiance ccases: that
part of the Government thus fundamentally injured hath
a right to save or recover that Constitution in which it
had an original interest.” DBut such a breach of Contract
is not contemplated as a general or ordinary case; but
as an extreme case; a case of necessity; a casc about
which no rules can be laid down, and which can never
be drawn into preccdent, cxeept in a case of the like
necessity.  The doctrine of the Original Compact, put
forwards in this case by Lord Somers and all the most
zealous lovers of liberty of the time, showed no traces of
the seditious tendency which Paley ascribes to it.

859. Burke quoted these passages at a later period,
in his “Appeal from the New to the Old Whigs,” in
order to show that the lovers of frcedom in England
had always asserted the cause of freedom in this measured
and Lalanced manner, and thus to justify his own con-
sistency in doing the same. And he himself, also, refers
to the Social Contract as the Foundation of Government.
Thus he deseribes the succession of the crown as “derived
from an authority cmanating from the Common Agree-
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ment and Original Compact of the State, communi
sponsione reipublice:; and as such, binding on the king
and people too, so long as the terms are observed.”

860. The absence of any tendency to foment
sedition or rebellion, in the Doctrine of the Social
Contract, will further appear if we compare it, as
Burke did, with other Doctrines which prevailed at
the time of the French Revolution; and which repre-
sented the People as the source of Political Power. To
this representation, Burke replied, that if by *“The
People” be understood the mere assemblage of individuals
without any social organization, laws, or magistrates,
the term describes something so vague, obscure, and
arbitrary, that no intelligible proposition can be asserted
concerning it.  “The People,” so understood, has no
means of collecting or delivering its convictions and
intentions: it has no Rights, not even a Right to the
soil on which the individuals happen to be living.  An
assumption is commonly made, by those who thus put
forwards “The Pcople,” that the numerical majority
of the People arc to act for the whole: but the assump-
tion that a numerical majority of an assemblage shall
decide or choose any thing, is altogether arbitrary. The
Rule of a majority governing a minority, is a crcature of
civil socicty, not the origin of it. The Rule is entircly
artificial ; is learnt only by carly training; and when
applied, is applied with arbitrary limitations; for instance,
with the exclusion of women and children. A far more
natural course of action, for a rude nation, is to follow
their Natural Aristocracy ;—those whom their character,
and property, and history, and habits, and education,
have made most fit to lead, and have disposed others to
follow them.

861. Thus the doctrine, that Political Power is
bestowed by the People, cannot be realized without
assuming some organization natural or arbitrary. In
order to bestow power, the People must have some mode
of assembling, dcbating, and voting; and this is, to have,
to some extent, a Government, for the form of which we
still have to find rcasons. If we resolve the nation into

F2
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its countics, or its parishes, we shall still have to give
reasons for the boundaries which we thus draw, and for
the officers whom we assume to exist: and our reasons
will nceessarily be drawn from history and usage, not
from the choice and will of the existing individuals.
And thus we are brought, in the partial clements of any
possible national act, to conventions which must govern
men, though not made by themselves, but transmitted
from previous gencrations. And thus, if we reject a
National Social Contract, such as we have spoken of,
namely, an historical Contract, into which we are born;
we are driven to a Provincial or Parochial Contract of
the same deseription. And if we were to reject these
conceptions as artificial, we should resolve society into
Families, in which men unavoidably exist under relations
into which they are born, and which they have not se-
lected by their will; and which yet imply both obligation
and duty. And thus the Conception of “the Pcople”
ag the Source of Government, in order that it may be in
any degree distinct and applicable, must be moulded into
form by mecans of the two Principles which we have
stated as the grounds of Rights and Obligations; the
Relations arising from circumstances of Birth ; and Re-
lations which arc of the nature of Contract.

862. Having considered the objections commonly
urged against the Doctrine of a Social Contract, I shall
make a few Remarks on the assertion that the sole foun-
dation of Government is Expediency, or Utility:—that
Government is to be upheld solely on the ground of the
Benefits and Advantages which it produces to men. In
reference to the latter statement, we may assent to it,
with this explanation, that if we are to support Civil Go-
vernment on account of the Benefits it confers, the nature
of our support must correspond with the nature of the
Benefits: as the Benefits are moral Bencfits, the support
must include moral Affections. The Benefits which Civil
Government confers upon men (if that expression is to
be used) arc, that it is the Source of Order, IFreedom,
Justice; the necessary condition of Rights, and therefore
of Duties and Virtues. That anything is the source of



CH, v1.] OBJECTIONS CONSIDERED. 133

these Bencfits, is certainly abundant reason for supporting
it; and so long as the nature of the Benefits which Civil
Government produces is borne in mind, we may be content
to say that it depends for its claims upon these. We
have endeavoured to show that it produces these Bene-
fits by being of the Nature of a Contract among men;
but whether this be assented to or not, it may suffice
for our moral reasoning, if Government be regarded as
the necessary Condition of all Duty and all Virtues.

863. In this sense, we might also allow that the
foundation of Government is its Expedicney, or its Uti-
lity. But as we have already said (459), when men
rest their approval of any general rule or principle on its
Expedicncy, or its Utility, they commonly mean to put
out of sight all differences in the value of the objects for
which things are expedient or useful. 'When "a man
says that it is expedient to speak the truth, we suppose
that he considers truth and lying to differ only in being
more or less expedient. Now this mode of speech
cannot satisfy the purposes of Morality. We cannot be
content to say that we support Civil Government for
its Expediency, when we mean that we reverence it as
the necessary condition of man’s moral being.  We can-
not be satisficd to talk of the Utility which results from
the existence of Government, when in our notion of
Utility, we must include, Order, Freedom, and Justice.

864.  The unsatisfactory cffect of the language
applied to this subject by Paley is, I think, gencrally
felt. For instance, when he discusses the Question of
the Right of Resistance to Government, he expresses
himself in a mode which has startled most of his readers.
On this question, his sentence is: “That the cstablished
government is to be obeyed so long asit cannot be resist-
cd or changed without public inconvenience, and mno
longer.”  And he adds, that, to the question, “ Who
shall judge?” on this subject, “The answer is, Every
man for himself.”

865. This decision must be understood to reject,
as mistaken fecling, all affection towards the existing
Constitution of the Country. All loyalty to the sove-
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reign, and affection towards the other Governing bodies,
can only be impediments in the way of forming this
judgment, which every one is called upon to form,
whetlier the Government may not be resisted or changed
without puplic inconvenience.  The condemnation with
which both law and common opinion regard Faction,
Sedition, and Treason, can have no place m the bosom
of a consistent Moralist of this school. Such a one
would rather be led by his views to deny that there
was any harm in Sedition and Treason ; since these might
be nccessary means of attempting improvements. There
may be always ground to hope advantage from change;
and those forms of attempting it which the law calls
Scdition and Treason, may be natural results of a wish
to promote the public convenicnce; and therefore, even
if errours, are no proper objects of indignation.

806. 1t is true, that Paley and his followers do
not really draw, from their doctrines, such conclusions
as these.  They assert Ixpediency as the sole basis of
the Rights of the State, and of the Obligations of the
Citizen; but then, they assume Expediency to be a
suflicient ground of strong love for existing expedient
things: and of strong condemnation of those who attempt
to change them for things less expedient. Though
professedly so open to proposals of change, they really
cling with affection to the claims of usage. And though
deriding the value set upon the Constitution by others,
Paley is often led to refer to it himself as an important
subject of consideration.

867. Thus, he says, in speaking of his doctrine of
Resistance to Government, “Not every invasion of the
Subjeet’s rights or liberty, or of the constitution: not
every breach of promise or of oath; not cvery stretch of
prerogative, abuse of power, or neglect of duty by the
chief magistrate, or by the whole, or any branch of the
legislative body, justifies resistance, unless these crimes
draw after them public consequences of sufficicnt magni-
tude to outweigh the evils of civil disturbance.” And
again, as a reason for especially resenting and punishing
violations of the Constitution, he urges that “a well-



CH. VL] OBJECTIONS CONSIDERED, 135

known and settled usage of governing affords the only
security against the enormities of uncontrolled dominion.”
Here, the Constitution is become a valuable reality.
In the same manner Paley, after he has said that “an
act of parliament can ncver be unconstitutional, in the
strict and proper acceptation of the term,” as if startled
by the hardihood of his own asscrtion, adds; “that in a
lower sense it may ; viz. when it militates with the spirit,
contradicts the analogy, or defeats the provisions of the
laws made to regulate this form of government.” This
spirit and this analogy form a large part of what has
always been understood by the Constitution.

808. The same thing may be noticed in other
passages. Thus Paley asks, “Why is a Frenchman
bound, both in law and conscience, to submit to many
things to which an Englishman is not obliged to submit?”
IIe replies, “Because the same act is not the same
grievance, where it is agrecable to the constitution, and
where it infringes it.”  *“And this,” he adds, “is suffi-
ciently intelligible without a Social Compact.” But
when he thus explains the case by reference to the
Constitution, and to the wrong inflicted by its violation,
he approaches very near to the meaning and the language
of those who hold the Doctrine of a Social Compact
expressed in the Constitution of the Country.

869. Indeed, we may remark in gencral, that in
Paley’s mode of treating moral questions, although
Expedieney is proclaimed as the basis of all Duties,
Obligations, and Rights, yet that when these asserted
results of Expediency have assumed the forms of Duty,
Obligation, and Right, they are forthwith represented
as the occasion of affections and sentiments which it
would, by most persons, be reckoned absurd to found
upon Expediency alone. The camest love of what is
right, and indignation at what is wrong, are professed
by the disciples of Paley, as feelings in which they,
no less than any other men, have a share. Yet how
strange does the description of these feelings sound, when
translated into the proper phraseology of the school ;—
when they are called the “ earnest love of what is expe-
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dient,” and the ““indignation at what is incxpedient.”
The insufficiency of the notion of Expedicncy, as a basis
for moral affections, and moral sentiments, proves that
it is not the true basis of Morality. And this further
appears, by the mode in which it is employed by its
agsertors.  While we rcad Paley’s pages, we find, that
when he comes to particulars, the things which he treats
as Realities, and by reference to which he discusscs
special cascs, are the things which he has rejected in his
general discussions ;—Constitution, Supposed Ancient
Covcnants, Established Usage, National Rights; while
the Expediency, which is asserted in general as contain-
ing the cssence of moral and political philosophy, is put
out of sight as an element of discussion, and becomes
merely an occasional form of expression.

Crapter VII.
NATURAL PROGRESS OF GOVERNMENT.

870. CrviL Government exists as the necessary
condition of man’s moral being. It combines the con-
ditions of Order and Freedom ; and corresponds to its
Idea the more completely, in proportion as it more
completely realizes those conditions. In the history
of different nations, we may discern various successive
steps towards thesc combined conditions of Order and
Ireedom ; and some of these steps it will be proper here
to notice.

In the carlier kinds of Government which prevailed
in human Society, Order was the leading character, and
was regarded as their main purpose. Man had to learn
and practise Obedience to Rules, before he could learn
to usc his Freedom. The first form of Obedicnce, is
Obedicnce to Parents : the first kind of Government, is
the Government of the Family. When, by the growth
~F evoccedine aencrations, the Government of the ori-
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ginal Family became tho Giovernment of many Families,
there came into existence the Patriarchal State, in
which the Supreme Authority resided in the Partriarch,
the Head of the Original Family. And when the
Original Patriarch died, the habit of filial obedience was
retained, and the obedience transferred to the new head
of the complex family, however selected. In this kind
of CGiovernment, we hardly sce Frecdom as a distinct
element : for Freedom of thought is so subdued by
Yilial Reverence, that it hardly appears as a Principle
of action opposed to Rule. Yet under the Patriarchal
Rule, we may supposc the members of the Family to
have their distinet Rights of Personal Security, Pro-
perty, Contract, Marriage. And if any wrong were
done by one member to another, the Patriarch would be
the natural Judge; he would determine who was the
wrong doer, and pronounce the sentence of redress or
punishment, according to his judgment of the equity of
the case; or it might be, according to express Rules
which he had promulgated among his children for their
guidance,

871. By the migrations of men in the ecarliest
times, the original families of mankind were separated,
and settled in various parts of the carth’s surface; they
were divided into races; tle races were again separated
into nations, tribes, clans. These nations acquired a
property in the territory which they occupied; it may
be, according to the appointment of the Patriarchs of the
race, dividing the land among their descendants; or it
may be, by a series of mutual agrecements between the
heads of ncighbouring tribes, like what is recorded of
Abraham and Lot (Gen. xiii. 9): If thou wilt take the
left hand, then T will go to the right ; or if thou depart
to the right hand, then I will go to the loft. The heads
of tribes and clans, and other persons also, might, in
such a state of things, acquire wealth in cattle, and
food, and raiment, and ornaments, and other objects
of desire ; and might have many followers and servants,
obedient to them, because dependent upon them for
subsistence or enjoyment. The Natural Rulers of men,
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in such a state, would be those in whom the rem-
nants of the Patriarchal Authority were supported by
the inheritance of a large portion of the Patriarchal
possessions.  An Avristocracy of Birth and Wealth
combined, would be the Government of Nations in such
a Condition.

872. In such a kind of Government, however
little Freedom poor and common men may possess, the
Chiefs have considerable Frecdom to act, and means of
manifesting the differences of character and purpose
which prevail among men.  The chief of one tribe may
make war upon the chief of another: they may lead
their followers to battle; may show courage, skill,
energy, sagacity, perserverance in war.  One Chief may
be a Conqueror of many others. IIe may, by his
actions, excite fear, admiration, and enthusiasm. e
may be regarded as a Hero; and the empire over men’s
minds which he thus acquires, may make them submit
to him, and obey his Commands. In this case, the
Government may be termed Hero Sway. And this
Sway may be acquired, not merely by success in war,
but by any of that superior power in overcoming great
difficulties and exceuting great designs which subju-
gates the minds of other men.  Those who are subject
to such Government arc not free; they are, as it were,
fascinated, and their obedience 1s a kind of Worship.

873. Such Government therefore cannot unfold
the moral nature of man. ¥or this purpose the opposite
Principle must be called into action. In order that
man may be a moral agent, he must not be subjugated
and faseinated, but freed and cnlightened: he must be
governed and directed by something, not because he does
not understand it, but becausc he does. IIe must be
directed not by mere external Will, but by intelligible
Rule. Ie must obey, not a creature of superhuman
power, but the dictates of our common Human Reason.
The Revercnce for Ideas must take the place of the
Worship of Heroes,

874. It is only when Government assumes this
character, that it becomes fitted for man. Man, when



CH. VIL] PROGRESS OF GOVERNMENT. 139

his moral facultics are awakencd, requires that his
Government be just; and submits to it willingly, in
proportion as he sces cmbodied in it this Idea of Jus-
tice. e is not satisfied to be ruled by a Hero, except
he be also a just Judyge. He must have not merely
Commands which all obey, but Laws which all observe.

875.  But ncither is men’s Conception of Govern-
ment satisfied by the abstract Idea of Justice, admi-
nistered so far as its Rules are universal. In the actual
world, we never can have the Idea liberated from the
Fact. The History of man, as a series of facts, must be
combined with this coneeption of Justice, as the rule of
his moral being. There will still remain the traces
of the original tribes of men, and of the actions of the
Ileroes who conquered their lands, or founded their
citics, or ordained their mode of life.  Their Langnages
will bear the marks of the distinctions thus introduced
among them. Men are divided into Nations; each
Nation has its Speceeh, its 1istory, its usages, its Laws,
its National Character.

876. A Nation requires not merely to have Justice
administered, but also to act as @ Nation. 1t must have
a Governor to act for it; to foresee, design, cxecute, on
the part of all; as well as to keep cach from wronging
cach. If it be governed by Judges only, it will ask for
a King.

The King represents the Nation, both as to Facts and
Ideas. Ile exercises the Will and Power of the Nation,
and acts its part in History ; and he is also the Source of
Justice, the Prescrver of Order, the Assertor of Rights,
the Punisher of Wrongs.

877. DBut within the nation also there may remain
traces of ancient actual distinctions ; which the national
union, though it has comprchended and superseded, has
not obliterated. Ancient conquerors and heroes, and
rich and historical families, may have their successors ;
who continue to retain a portion of the ascendancy
over men’s minds which belonged to Patriarchs and
Heroes at carlier periods; and may also have power
from their present wealth, These Nobles form a Natural



140 POLITY. [Book V.

Aristocracy in the Nation. There may be scveral
Ranks and Conditions of persons. The ndividuals of
a Nation are thus distinguished variously as Noblemen
and Common men, Patricians and Plebeians, Rich and
Poor, High and Low. But in almost cvery Nation,
there is to some extent or other this Difference of Con-
ditions, or Classes.

878. This Difference of Conditions will enter into
the consideration of questions of Right between the
members of the Nation. For the Definitions of Rights
of all the Citizens are necessarily historical facts; namely,
the historical facts which have established the ditferences
of which we have just spoken. The same series of facts
which has made one field belong to Caius and the next
to Titius, has made Caius a Patrician and Titius a
Plebeian.

879. This difference of Ranks is accompanied with
a difference of Political Rights. The history which has
produced Patricians and Nobles, has also, in gencral, left
them some portion of the power of Aristocracy. They
have some share in the Government. The Government
is compounded, variously in various countrics, of Aris-
tocracy and Monarchy.

880. Although the King is, as we have said,
conceived as the representative of Justice and Order,
and the assertor of Rights, the person who is at any
time King, becomes so by the course of historical facts,
and not by any process which makes him necessarily
conformable to the Idea of a King. As a matter of
fact, he may be unjust in his judgments between his
Subjects, and in bhis actions towards them. He may
take advantage of their habit of obedieuce, for his own
personal gratification. Or he may act, on the part of the
nation, in a way which docs not at all represent the will
of the nation. Ile may wish to use its power for war,
when all his subjects wish for peace; or may neglect the
defense of the Country, or the administration of the
Laws, or any other National Obligation.

881. In the Cases in which any portion of the
government remains in tho hands of any other part
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of the nation, as the Elders, or the Nobles, this portion
may be used by them, on the part of the Nation, for the
purpose of preventing that neglect of the National Obli-
gations, or Violation of Personal Dutics, which the
King would otherwise have committed. If, for instance,
therec be a Senate, without whose consent the King
cannot make war or peace; or by which unjust Judges
can be punished; such a Senate will be a Cleck upon the
power of the King. Tt will dalance, in some measure,
his authority ; and may thus prevent the results of
unjust intention or perverse will in him.

882. The Senate arc in the Condition, both of
Governors, and Governed: they are subjects of the
King, and Rulers of the People. For them, the Govern-
ment combines the conditions of Order and Freedom, at
least to some extent : for they are, in some respecets, not
only free to act for themselves, but also to act for others,
and to exercise a share of command over others. The
are not irresistibly controlled by the will of the King,
for they have a power of resisting it, and even, in some
degree, of controlling it.

883.  But the People, who are thus subject to the
King and the Senate combined, arc they free agents,
such as their moral nature requires them to be 7—If the
sway possessed by the King and the Senate be excrcised
mildly and temperately, the People may be, for a long
time, free, so far as almost all the purposes of Morality
require. Under the paternal sway of good and kind
men, acting without check, as King and Scnators, the
subjects have the means of acting as good children,
But such a sway cannot answer all the purposes of
Morality. Men cannot feel themselves free, when their
freedom depends upon the arbitrary will of others.
They are not frce, if their freedom may be taken from
them to-morrow, without their having any power of
resistance.  They are not free. if they have no security
for their freedom ; no means of asserting and defending
it, should it be assailed or infringed ; in short, they are
not free, if they have not some Political Rights; some
Rights in relation to the Government. And not being
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free, their moral career camnnot be complete.  They
cannot carry on their moral and intellectual culture,
in the hope of bringing into intclligible harmony with
themselves all the circumstances of their condition; for
there 1s one element of their condition, the Government,
on which they have no power of acting, and which does
not allow itself to be scrutinized and understood. They
cannot go on constantly and indefinitely in the reali-
zation of their moral ideas; for when they would extend
this realization from private to public life, they find
themselves stopped by the impassable barrier which
separates them from the ruling classes.

884,  Thus, withont Political Rights securing the
Liberty of the People at large, Government incompletely
attains that Combination of Order and Frecdom which
is requisite as the Condition of man’s moral being.  For
this purpose, besides the checks and balances which a
Senate may offer to the injustice or imprudence of a
King, there must be some sccurity of Popular Rights,
some protection of the Liberty of the Subject. The
Monarchy must not only be balanced by an Aristocracy,
but must also recognize a Democracy.

885. Thus the State, in order to answer its pur-
posgs completely, must contain a combination of Mon-
archy, Anstocracy, and Democracy. The Aristocracy
stands for Order, and the Democracy for Freedom in
the Combination: the Monarchy gives unity to the
Combination. The Aristocracy stands for Order; for
the Sovereign Power cannot subsist except it be sup-
ported by the natural Aristocracy of the Community ;
if not by the Aristocracy of Birth and Wealth, by the
Aristocracy of Prudence and Force. The Aristocracy
represents the actual Past; the events which have taken
place and left their cffects: the Democracy represents
the actual Present ; the events which the powers of men,
acting freely, are bringing into being. Monarchy is an
1dcal Power which binds together these elements; acts
for the State in present history, and is the source of the
Order and Justice which the State must realize.

886. Thus, these three kinds of Government must
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be comlined in the Idea of a State; and they have, in
gencral, been mixt together, in the States which have
best answered their moral purposes. But yet, from
various circumstances, one or another of these elements
may become so obscure, as to seem to lose its nature ;
and still, the Government may have a long and tranquil
existence. If a State be established by actual contract
among a number of men meceting as equals, it has no
past, and need have no Aristocracy. For the moment,
the Aristocracy and the Democracy are identified.
Every man is at the same time Governor and Subject,
bound to Order, and possessed of Freedom.  And if the
Constitution® be wiscly framed, such a condition of
things may long continue. The natural tendency of the
progress of time is to generate an Aristocracy ; but
this tendency may be counteracted by the activity of the
Democeracy.  Again, the Democratic element may be so
fecble that the nation may be entirely governed by the
past;—by an ancient Aristocracy, or an ancient line
of Monarchs. Where IFrecdom is thus extinguished,
the State, as we have alrcady said, answers its moral
ends imperfectly.  Again; the Monarchical clement
may be enfecbled in various ways: as by dividing the
exceutive from the judicial character ; by presenting the
State itself, not the King, as the source of Justice, and
by distributing the Sovereign Exccutive Power. The
Executive Power may be held but for a short time,
as by Consuls or Presidents for a ycar, or a fow
years. By such means, Democracy may be established,
with very small evident mixture, either of Monarchy or
Aristocracy.

887.  In nations which have subsisted for many
centuries, the Aristocratic. clement is generally con-
spicuous and powerful, having on its side accumulated
property, the habit of command, superiority of culture ;
and in its favour on the other side, the habit of respect
for historical familics, and of obedience to existing
authority. But on the other hand, where there is a
germ of freedom to begin with, there are strong in-
fluenees on the Democratic side. For the influence of
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the past becomes constantly weaker by the lapse of
time; and the balance, which at first was kept steady
by the weight of old families, is disturbed by the rise
of new men, who grow in wealth, or in some other
form of power. And as the love of powet on the one
side, so the love of freedom on the other, may become
a craving for more. Thus there are tendencies which
may produce a struggle between Aristoctacy and De-
mocracy : such a struggle has taken plade in most old
countries, and has occupied many centuries,

888.  In the contest between Aristocracy and De-
mocracy, the Aristocracy represents the Principle of
Order; for the authority of the existing laws is the
inheritance of the past, and belongs to the heirs of the
past. But the Principle of Order may also be em-
bodicd in a line of Kings, as well as in families of
Nobles; or in the two conjointly. In this case, the
Monarchy derives its foree from the actual past, as well
as from the Idea of a National Will and a National
Justice. On the other hand, where the people have
alrcady acquired Political Rights, the Democracy re-
presents, not only the Principle of Liberty, but the
Principle of Order also; for they asscrt their Rights,
as fixed by existing laws. Hence we do not find in
the History of Nations, the Cause of mere Order and
of mere Liberty opposed to cach other. The Demo-
cratical party assert the nccessity both of Order and
of Liberty: the opposite party, whether Monarchical
or Aristocratical, respect Liberty, so far as it is es-
tablished by lLaw. Yet still there is an opposition ;
the one party make a stand for Order combined with
Liberty, as it is by Law established; the other party
contend for an cxtension of Liberty, which they hold
to be reconcileable with Order. The onc is the Cause
of Authority, the other of Relaxation. The one Party
are a Conservative Party, who contend for the position
of equilibrium of Order and Liberty, which alrcady
cxists; the other are a Movement Party, who seek a
new position, in which a larger share of Liberty enters.

889. The forms which such struggles take, and
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the means which are employed in them, are very various.
Popular Rights are embodied and protected by Laws,
which give to the people security of person and of pro-
perty ; by a share in the eloction of Magistrates ; by Ma-
gistrates who are the special defenders of such Rights ; (as
the Roman Tribunes of the Plebeians;) by men of the
People holding Magistracies; by the People having a share
in making the Laws; and the like. The Assemblies,
whether Senates or General Assemblies, in which such
questions are discussed and decided ;—in which Laws
are passed, Magistrates clected, the National Acts de-
termined upon ;—are the especial scenes of the struggles
of Parties: either of the Conservative and the Move-
ment party, which universally exist in such cases; or
of Partics, which, without being guided by any fun-
damental Principle, have for their object Power; namely,
the Power of directing the national acts. If such
Assemblics be moderately numerous, and if the citizens
who take part in them, rcally aim at Order, Liberty
and Justice, the balance of the Constitution may long
subsist. And if, on the increase of wealth and intel-
ligenee in the People, a large share of Popular Rights
is pressed for, the Conservative Party may, by yiclding
slowly and yet holding steadily, find the new position
of equilibrium which is suited to the new condition of
the community.
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Cuarrer VIII.

THE REPRESENTATIVE SYSTEM OF
GOVERNMENT.

890. 'WmEN a nation becomes very large, such a
balanced Constitution, as we havo just spoken of, in
its simple form, becomes difficult or impracticable.
The General Asscmblies of the citizens become too
numerous and too mixed, to deliberate and to act with
order, freedom, and virtue. When freedom has existed
in large nations, it has existed under more complex
Constitutions; and the struggle between Established
Authority and the demands for Enlarged Liberty have
assumed corresponding forms. Sometimes the struggle
has been between the King and the Nobles, the Nobles
contending for Liberty for themselves; while the ques-
tion of Liberty between their dependents and them is
left to be settled afterwards. Thus the Barons of Eng-
land, as the asscrtors of English TLiberty, obtained
Magna Charta. Or the struggle may be between the
King, and certain Classes of the Community, collected
(they or the principal persons of them) in Assemblies,
Class by Class. Such Assemblics are the Estates of
the Realm: thus in England the three Estates were
anciently, the Spiritual Body, the Temporal Lords, and
the Commons. The Members of the Estate of the com-
mons, the Third Estate, may be appointed by the People
in various ways ; but in all its modifications, this Estate
is a Representative Assembly. And in nations where
Classes of Society with broad historical distinctions have
never cxisted, or where the distinctions have been abol-
ished, the whole body of the people may be divided into
Electoral Districts; and the Representatives of these Dis-
tricts may form assemblies by which free government may
be excrcised for a territory, perhaps, of unlimited extent.

891. The Principle of Representation in govern-
ment is entirely of modern origin. Tn the ancient
world we nowhere find it brought into play. As we
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have just said, it is a necessary condition of the freedom
of a great mation; for the whole body of the citizens
could mnot, in any other way, have their share in the
Governinent.  But the conduct of national business by
Representative Assemblies, has advantages much beyond
its making freedom merely possible for an extensive and
populous country. It prevents the tumultuous mectings
and rash proceedings of large popular assemblics. It
also, by reducing the number of the deliberative as-
sembly, increases the calmness and reasonableness of
their discussions and deeisions. The members of the
assembly, not having found their place into it by chance,
but being chosen for their real or supposed merits, act
with a greater sense of responsibility ; and will be,
really, a wiser and more trustworthy sct of men, than
the citizens taken at hazard. Their being few in num-
ber, selected for merit, the object of public notice, makes
them more likely to act for right ends, and less likely to
be seduced by the prospect of personal advantage to
oblique and selfish courscs. The Members of such
an assembly also attend to their public business more
regularly and carcfully than the people at large would
do or could do. The Members of the Assembly become
statesmen by profession, and attend to their work with
a professional carc and skill. They guard both order
and liberty, the Rights of the State and of all citizens,
more watchfully and Dbetter than the citizens would
guard their own Rights.

892.  On the other hand, in the Representative
System, the people at large are liberated from the task
of managing the Government, which they could not
exccute well; and are charged only with a business to
which they are fully competent, that of clecting those
who are to govern.  The citizens who would be wholly
unfit to be trusted with the dccision of a question of
forcign polity, or domestic economy, or jurisprudence,
may be qualified to choose a person as their Repre-
sentative. In this manncr, the whole people have a
share in the government : both the masses of population
in the towns, too numerous and too ignorant to rule



148 POLITY. [Booxk v.

dircetly ; and the people of the country, too scattered
otherwisc to act at all in public business. For these
two may be brought together without difficulty on such
occasions as the choice of a Representative.

893. We sce, then, that this Modern Step in
Polity, the introduction of the Representative System,
makes a combination of Liberty and Order possible
upon any scale however large, and brings with it other
vast advantages. But for this purpose, the Represen-
tative must not be mercly a Delegate, who reports to
the Central Assembly what his constituents have di-
rected him to say ; nor must be a Senator for life, who,
once elected, is no further responsible to the electors;
nor must be a Patron, who has the pcople whom he
represents, not for his Electors, but for his Clients; and
finally, he must be a Representative in an Assembly
which acts for the Nation; for it is of National Govern-
ment that we are speaking. Hence it has been rightly
stated * as essential to Representation, that in clecting
him the power of the People must be parted with, and
given over, for a limited time, to Deputics chosen by
the Pcople; the Deputics fully and frecly cxercising
Power instead of the People.

894,  After the Representative System is fully
established, the Struggles of Partics, and especially the
Struggles of the Conscrvative and the Movement Party
in each Country, arec mainly carried on by means of
Debates in the Representative Body. The leading Ideas
of these two opposite Parties are, as we have scen,
Order and Kreedom. In the historical course of the
struggle, these Ideas are exemplified and embodied in
special forms; in Coercive Laws on the onc side, and
Popular Rights on the other; and the Struggle is carried
on with reference to a serics of special and subordinate
objects of this kind.

895. When men begin to direct their thoughts
and actions, not towards a Practical Order and a Prac-
tical Freedom, to be attained by the removal of Special
Disorders and Special Grievances, but towards a general

* Lord Brougham, Polit. Phil. Part 111. 33.
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Notional Order and Notional Freedom ; these Notions
are too vague to dircct their actions safely, while the
very largeness of the Notions makes them disturb the
tranquil progress of men’s thoughts. And thus, the
enthusiasts of both sides strain after a Visionary Polity,
in which they think they could realize their Notional
Order or their Notional Freedom ; but without making
any real progress towards the Object. In Polity, as in
the Inductive Sciences, every large ascent towards Truth
consists of a number of small ascents; and is to be
forwarded only by struggling with the difficnlty at
which we have arrived ; not by tracing in our minds
a visionary scheme of the Science, which conducts us
to some complete body of knowlege. Bacon has re-
marked that though the human Intellect naturally tries
to reach the ultimate Truth at a single flight, yet that
the only way in which truth can really be attained is by
a gradual progress through many intermediate steps®.
The same is the case, for the most part, in the historical
progress of nations towards a realization of the combined
Ideas of Order and Freedom.

896. DBy means of the Representative System,
Freedom has been established in some of the Monarchics
of Europe, in the Democracy of the United States, and
in some of the DBritish Colonies. In all these cases,
however, there has been, in addition to the Assembly
dircctly representing the People, another Assembly, a
Scnate, or a House of Peers, consisting of persons, either
not at all, or not so directly, clected by the people. The
Jjoint assent of this Upper Ilouse and of the Lower
Assembly has been made requisite for the validity of
the mcasures of the State. And there appears to be
strong reason to believe, that without such an Upper
Iouse, the balance between Order and Liberty in a
State could not long be preserved. For an Assembly,
chosen by the People, and brought directly into conflict
with the established Authority in its highest form ; if it
be strong cnough to struggle at all, will be enflamed by
the struggle, and will act hastily, angrily, and im-

* Nov. Org. 1. Ax. xiX. xx.
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moderately. The assent of another Assembly in its
proceedings, if required for their validity, sccures a
deliberate and calm survey of the question, by men not
heated and blinded by the same contagions passions and
interests. 'With three bodies in the State; the Sove-
reign, the Senate, and the Representative Body, it is
probable that two will be against the one which would
disturb the balance of the Constitution.

897.  Yet the balance is sometimes disturbed in
most States. It is only by a rare felicity, that the struggle
between the Conservative and the Movement party is
carricd on from age to age without producing such
oscillations as overturn the balance. To yicld slowly
and firmly, to advauce steadily and moderately, are rare
virtues in Political Parties. Morcover, as we have said,
besides the struggles of Parties from Principle, there are
struggles of Partics for Power. It may happen that the
Established Authority uses its Power to crush Esta-
blished Liberty ; and that the forms of the Constitution
fail in providing adequate means of resistance. It may’
happen that Kstablished Authority refuses all con-
cessions, till the sense of practical grievances becomes
intolerable, and leads to popular violence. 1t may
happen that when the popular Party is strong, men’s
minds are enflamed with a Love of Notional Liberty,
which no practical concessions can satiate; and then,
the popular Party itsclf violates the Constitution. In
these and many other cases, we may have Reezolutions,
or violent and anomalous Changes m the Constitution.
They are, as we have said, Cases of Necessity ; to be
justified only by their necessity.
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Cuarrer IX.

ACTUAL PROGRESS OF GOVERNMENT IN
ANCIENT ROME AND IN ENGLAND.

898. Tux history of ancient Rome is an example
of a long-continued struggle between an aristocracy and
a democracy. According to the views of the most
philosophical historians, the Patricians alone had a place
in the original constitution of the Roman State. The
Scnate was the Administrative Council, with the King,
and afterwards, with the Consuls, at its head; the
Senate and the People (Senatus Populusque Romanus)
had the Legislative Authority, exercised in the Comitia
Curiata, the Assemblies of the Curies or Wards of the
Patrician Houses (Gentes). The Plebs was a populace
occupying a portion of the city, but not admitted to
any place in the Senate, the Magistracy, or the Comitia,
although forming a considerable portion of the army.
Servius Tullius, the sixth King, gave a legal organi-
zation to the Plebs, by dividing it into thirty Tribes;
and gave it a place in the Constitution, by the insti-
tution of Classes divided into Centuries, including, as
the army included, Patricians and Plebeians together ;
and Dby the introduction of an Assembly of these,
Comitia Centuriate, with authority for certain purposcs.
But it was long before the Plebeians obtained the ad-
vantages which such a Constitution scemed to promise
them.  They were still oppressed and kept under by
the Patricians. They were excluded from the Consul-
ship, the Senate, and most Magistracics, and from inter-
marriage with Patricians. The Patricians had the
profitable occupancy of the land (ager publicus), which
nominally belonged to the State; and in many cases,
lending money to the impoverished Plebeians, acquired
personal power over them, in virtuc of the severo Roman
Laws respecting Debtors.

899. This inequality of Rights and Advantages
led to a Sedition, in which the Plebeians began, in a
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body, to separatc themselves from the Roman State.
They were brought back by concessions, that the debts
of insolvents should be cancelled, and that they should
have two magistrates appointed as their protectors; Tri-
bunes of the Plebeians; whose persons should be in-
violable, and who should have the power of interposing,
so as to arrest any legal proceeding. From this time,
the Plebeians, by struggles of various kinds, obtained
many of the Rights from which they had at first been
excluded, The practice of voting according to Tribes,
in tho Comitia Tributa, was employed: and by this
means the power of the Plebeians was very greatly in-
creased.  Connubiwin, the intermarriage of Patricians
and Plebeians was allowed; the Senate was thrown
open to the Plebeians ; afterwards it was ordained that
of the two Consuls, always one should be a Plebeian,
The Plebeians succeeded in their attempts to carry Agra-
rian Laws, for an e¢qual division of the public land. ~ At
length the remaining Magistracies were thrown open to
Plebeians ; the decrces of their assemblics ([Plebiscita)
were invested with the force of Laws; and the dis-
tinction of Patricians and Plebeians ceased to have any
political value. The Polity of Rome had been changed
by these struggles, from a rigorous Aristocracy, to a
combination of Aristocracy and Democracy. This may
be looked upon as the golden period of the Roman Con-
stitution. It iy at this period that it obtained the
admiration of Polybius: who describes the Constitution
as cxhibiting, in the combined institutions of Consuls,
Scnate, and Commons, a happy mixture of Regal Power,
Aristocracy, and Democracy.

900. When Rome had become Mistress of the
whole of Italy, new struggles arose, in consequence of
the demands of the Italians claiming to be admitted into
the privileges of the Roman Constitution. If the practice
of modern times had been introduced, according to which
the Citizens of free States act their political part by
their Representatives, it is possible that Italy might
have long flourished under the mixt Roman Consti-
tution. But the attempt to make all Italy one City, in
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a political sensc, soon led to confusion. The Democratic
portion of the State was too numcrous for orderly action;
and mobs of armed men, and armies, soon took its place.
The evils of this state of things were so intolerable, that
after a few transient changes, the Romans, in order to
obtain tranquillity and security, were willing to resign
their Liberty. They acquiesced in the sway of the
successful General, bestowed upon him all their Con-
stitutional Magistracies, and acknowledged him as their
Emperor (fmperator).

901.  The Imperium from which this designation
was especially borrowed, was the military power which
the Commander of the Army had assigned to him over
his troops in the ficld. Tt was of the most absolute
kind, and was made obligatory upon cach person by an
oath (Sucramentum militure), that he would be faithful
and obedicnt to Iis General, saving the fidelity he owed
to the Roman Scnate and People.  On the destruction
of Public Liberty, this Oath was taken to the Emperor,
as CCommander-in-chief ; but the Clause in favour of the
Scnate and People was omitted.  Instead of being
limited to the Soldicrs, the oath was extended to all
magistrates and citizens, and ultimately to the pro-
vincials. And thus, the Roman Emperors had unlimited
power, both by the accumulation of all civil authority
in their persons, and by the military authority thus
declared.

902.  Accordingly, the Emperor had legislative as
well as executive power.  The Roman Jurists say*,
“Quod Principi placuit legis habet vigorem, utpote
quum Lege Regia qua de Imperio cjus lata est, Populus
el et in cum omne summ imperium et potestatem con-
ferat.,” Religious as well as Civil anthority was given
to the Emperor; a sacredness and a kind of divinity
were ascribed to him.  After Christianity became the
Religion of the Roman State, high religious dignity was

* Dig. 1.4, Inst. 1.2.§ 6, Gaius, 1. §7. *“The command of
the Emperor has the force of Law; for by the Royal Law Tespect-

ing his authority, the Pcople gives to him and confers upon him all
its authority and power.”
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still attributed to the imperial condition. In imitation
of the Jewi<h kings, he was anointed with oil, and
consecrated by a priest; he was declared to hold his
crown by the Grace of God, and was spoken of as the
Vicar of (‘hrist over Christian people. And thus, the
monarchical office was clevated to a transcendent supre-
macy and ideal perfection; it was the Source of Order,
Justice, and Right; and absorbed and superseded all
other powers and Rights which had existed in the
Constitation.

903.  Very different from this view of the chicef
ruler of the State, was that which prevailed among the
northern nations who gradually took possession of the
provinees of the Roman Fmpire,  In the most consider-
able of the Germanie tribes, the form of Government
was republican,  Some of these had a Chief) to whom
the Romans gave the name of King; but his authority
was very limited.  The Supreme MAuthority of the
nation resided in the Freemen of whom it was composed.
When a national war was undertaken, one of the Chicfs
was selected to command the army, but his authority
expired with the return of peace.  But when these
tribes settled as conquerors in the Roman provinces,
they adopted, in many respeets, the customs and the
legal Janguage of those whom they subjugated.  The
superiority of the Romans over the Barbarians in in-
tellectual and literary enlture, the advantages attendant
upon fixed laws, and  laws  already  fixed, strongly
promoted this result.  And after a time, the servility
“of men's language infected their thoughts; and the
subjects of the kingdoms which arose out of the empire
not only spoke, but in some measure thought of their
King, as the Romans had been accustomed to do of
their Emperor.

90L  But there was another especially Germanie
clement, which maodified the feelings of men towards
their Chief.  Every German Chief had a band of Fol-
lowers, who had voluntarily attached themselves to
him*.  LFrom him they had received their recognized

*® Tacit. De Morib. Germ, Cap. x1v,
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place as warriors; at his table they feasted; to his
service they were devoted.  In war, Ze fought for
victory, they for their chief. But they received from
him oceasional presents, as horses and weapons.  From
an ancient Teutonic word signifyving their trustiness to
him, they were called Antrustiones. They were also
called the Chief’s Pussiy his young men, or his men*:
as the act of a person deelaring himself a superior's man
was afterwards called omaye, by a derivative from the
Latin.  This connexion was regarded as the most sacred
which could subsist hetween one man and another.
The usage of this personal connexion the Germans
sarried with them into the countries which they sub-
dued, and it became one of the chief honds of political
union in the Governments which they established. The
connexion was commonly confirmed by an oath, promising
fidelity, fealty or allegiance, on the part of the inferior,
and sometimes, by an oath promising protection and
Justice on the part of the superior.  The feelings con-
neeted with this ancient relation of superior and inferior
have given a peculiar character to logelty towards a
Sovereign, as coneeived in modern times,

905, But there was another important clement
which entered into the constitution of that Feudal
System, which was established on the ruins of the
Roman Empire. The Chiefs appropriated to themselves
districts of the conquered territory, and they granted
portions of these their possessions to their followers, the
obligation of reciprocal fidelity and protection heing
conneeted with this tenure of Tand. The Chief and his
followers bhecame the Seignior and his Vassals.  The
lands thus granted were termed Benefices, (Beneficia,)
and afterwards Fiels (Feuda). They were held by

® This derivation of the word «ussalus, adopted hy Sir Franeis
Palgrave, makes 1t come trow the Celtic word gzweas or wus. Another
denivation deduces it from the Teutome word gesdle, companion,
M. Guisot inclines to beheve that it comes from gty guest. He
finds zassus used in old documents apparently as cquivalent to
conviva. Essais sur ' Hist. de France, p. 102,
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military service*. Those who thus held benefices or
ficfs often granted portions of them to inferior Vassals
on the like condition of military Service; and this
Subinfeudation of Vassals and Arriere Vussuls was
continued through several degrees.  The subordinate
holders of feudal henefices possessed some of the privileges
of feudal Jords.  In the course of time, Fiefs became
hereditary.

906, Thus the Fewdal Systen was established ;
and gave to the relation between the Governors and the
Governed a new form.  Instead of the single transcen-
dental authority of the Roman Empire, before which all
Liberty was annihilated, there was, along with Mon-
archy, a Military Aristocracy, in which the Superiors
and Inferiors) from the Sovereign downwards, had
mutual Rights and Obligations, of Protection and Ser-
vice; and in which there were, therefore, for them,
Elements hoth of Order and of Liberty.

907. 1t is true that this Order and this Liberty
were very imperfeet, being only such as are maintained
in a state of peace which is Tooked npon as subordinate
to a state of war.  The lowest members of the Feudal
System were lable to great oppression.  Moreover, the
peaceable part of the community, the inhabitants of
towns, and generally, those who had no place in the
army, were not provided for in this System.  So far as

(=2

® Some writers discern in the practices of the Roman Empire
itself the germ of this element of the Feudal System, the tenure of
land by military Service.  Bven while the empire was only com-
mencing, Sylla and Aungustus assigned lands to their Veterans ;
and a hittle later, lands were granted to the Limitanean ov Ripuarian
Soldiery, on condition of detfending the boundaries of the empire,
These were commanded by the Dukes and Connts of the Provinees.
Under Constantine, the Count of the Swvon Shore ruled from Nor-
tolk to Sussex. while the Duke of Britain governed the remainder
of Britain. These military Counts and Dukes were the Magis-
trates, as well as the Commanders of the Soldiery.  The Military,
so organized, constituted a distinet and ruling  Class, both in con-
sequence of their privileges, and of the right which they exercised
of electing an Emperor upon some occasions.  They were, in short,
a Military Aristocracy.
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they were concerned, there was no Security and no
Liberty. Ience, from this time, the struggle between
Monarchy, An>tocruy, and Democracy, t.ll\os a new
form.  We have the Feudal Aristocracy in conflict with
the Imperial Doctrine of absolute Regal Power; and
we have the Burgher Democeraey in conflict with the
Feudal Aristocracy and the Monarchy.

908, Our own country exhibits to us an exempli-
fication of these conflicts.  The Feudal System was
fully established in England by the Norman Conquest;
but the (* onqueror gave ‘Lo it & more monarchical character
than it elsewhere h.ul, by requiring, not only those who
held in chicf of the crown, but also their tenants, to
swear porwn.ll fealty to the King.  On the other hand,
the exorbitance of the royal autlmrity was resisted, not
only by the rights of feudal tenaney, but also by aspirit
of Freedom which the Anglo-Saxons had derived from
their German Ancestors; and by the Anglo-Raxon Laws
and Institutions, which embodied this Freedom.  The
Anglo-Saxon Kings were guided, in the main acts of
their government, by the great Council of the nation,
which bore the title of Wittenagemote, or the Assembly
of Wise Men. All the Laws expressed the assent of this
Council. It was composed of Prelates and Abbots, of
the Aldermen of the Shires; and, as it is expressed in
the Laws themselves, of the Noble and Wise of the
kingdom,

909, After the Norman Conquest, when the
Anglo-Saxons were for a time, not only subjected to
rigorous feudal servitudes, but reduced to the condition of
a subjugated race, they looked Dack with an affetionate
regret to the L:ms of Lodward the Confessor. William
the Conqueror was induced to relax the rigour of his
rule, so far as to grant his subjects a Charter, in which
he professed to restore the Laws of the Confessor, and to
relieve, or at least to Tinit, the feudal burthens. Similar
Charters were obtained l)\ the subjects from sueceeding
kings; and after various struggles, there was won, from
the crown, the Great Charter of King John, \\vlll(,h
determines the character of the English Constitution.
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military service*. Those who thus held benefices or
fiefs often granted portions of them to inferior Vassals
on the like condition of military Service; and this
Subinfeudation of Vassals and Arriere Vassals was
continued through several degrees. 'The subordinate
holders of feudal bencfices possessed some of the privileges
of feudal lords. In the course of time, Kiefs became
hereditary.

906. Thus the Feudal System was established ;
and gave to the relation between the Governors and the
Governed a new form. Instead of the single transcen-
dental authority of the Roman IEmpire, hefore which all
Liberty was annihilated, there was, along with Mon-
archy, a Military Aristocracy, in which the Supcriors
and Inferiors, from the Sovereign downwards, had
mutual Rights and Obligations, of Protection and Ser-
vice; and in which there were, thereforc, for them,
Elements both of Order and of Liberty.

907. It is true that this Order and this Liberty
were very imperfect, being only such as are maintained
in a state of peace which is looked upon as subordinate
to a state of war. The lowest members of the Feudal
System were liable to great oppression. Morcover, the
peaccable part of the community, the inhabitants of
towns, and generally, those who had no place in the
army, were not provided for in this System. So far as

* Some writers discern in the practices of the Roman Empire
itself the germ of this clement of the Feudal Systcm, the tenure of
land by military Service. Even while the empire was only com-
mencing, Sylla and Augustus assigned lands to their Veterans;
and a little later, lands were granted to the Limitancan or Ripuarian
Soldiery, on condition of defending the boundaries of the empire.
These were commanded by the Dukes and Counts of the Provinces.
Under Constantine, the Count of the Saxon Shore ruled from Nor-
folk to Sussex, while the Duke of Britain governed the remainder
of Britain. These military Counts and Dukes were the Magis-
trates, as well as the Commanders of the Soldiery. The Military,
0 organized, constituted a distinct and ruling Class, both in con-
sequence of their privileges, and of the right which they exercised
of clecting an Emperor upon some occasions. They were, in short,
a Military Aristocracy.
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they were concerned, there was no Sccurity and no
Liberty. Ilence, from this time, the struggle betwecn
Monarchy, Aristocracy, and Democracy, takes a new
form. We have the Feudal Aristocracy in conflict with
the Imperial Doctrine of absolute Regal Power; and
we have the Burgher Democracy in conflict with the
Feudal Aristocracy and the Monarchy.

908. Our own country exhibits to us an exempli-
fication of these conflicts. The Feudal System was
fully established in England by the Norman Conquest;
but the Conqueror gave to it a more monarchical character
than it elsewhere had, by requiring, not only those who
held in chief of the crown, but also their tenants, to
swear personal fealty to the King. On the other hand,
the cxorbitance of the royal authority was resisted, not
only by the rights of feudal tenancy, but also by a spirit
of Freedom which the Anglo-Saxons had derived from
their German Ancestors, and by the Anglo-Saxon Laws
and Institutions, which embodied this Freedom. The
Anglo-Saxon Kings were guided, in the main acts of
their government, by the great Council of the nation,
which bore the title of Wittenagemote, or the Assembly
of Wisec Men.  All the Laws expressed the assent of this
Council. It was composced of Prelates and Abbots, of
the Aldermen of the Shires, and, as it is expressed in
the Laws themselves, of the Noble and Wise of the
kingdom.

909.  After the Norman Conquest, when the
Anglo-Saxons were for a time, not only subjected to
rigorous feudal servitudes, but reduced to the condition of
a subjugated race, they looked back with anaffectionate
regret to the Lows of Kdward the Confessor. William
the Conqueror was induced to relax the rigour of his
rule, so far as to grant his subjects a Charter, in which
he professed to restore the Laws of the Confessor, and to
relicve, or at least to limit, the feudal burthens. Similar
Charters were obtained by the subjects from succeeding
kings; and after various struggles, there was won, from
the crown, the Great Charter of King John, which
determines the character of the English Constitution.
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This Charter, from the time of its being granted, was
always considered as a primary and fundamental law of
the nation. Mr. ITallam says *, ““This is still the key-
stone of English Liberty. All that has since been
obtained is little more than as confirmation or commen-
tary: and if cvery subsequent Law were to be swept
away, there would still remain the bold features which
distinguish a free from a despotic monarchy.” Like
preceding Charters, this redresses the worst grievances
of the military tenants; but its more important clauses
are those which protect the personal security and Rights
of Property of all freemen. ““No freeman shall be taken,
or imprisoned, or disseized of his frechold, or libertics, or
freccustoms; or be outlawed, or exiled, or any otherwise
destroyed. Nor will we pass wpon him but by the
lawful judgment of his peers and the law of the land.
We will scll to no man justice and right; we will not
deny or delay them to any man.” Other clauses re-
strain excessive and arbitrary demands of those pecuniary
aids which the Feudal System authorized the Lord to
claim of his vasgals.

910. But the great Council of the Nation, as well
as the Charters of the Kings, became a bulwark of
Liberty. In the Saxon and in the Norman period, the
King legislated with the advice of his Great Council or
Parliament. It was a prinaple of the Feudal Systemn
that within the limits of his ficf, a Vassal could not be
bound by a law made without his consentt. New taxes,
like other new laws, required the sanction of this Assem-
bly ; but the King had many old established claims upon
his vassals, as Hscuaye, a commutation for the personal
military service of his tenants; Zwllage, a tax on his
demesne lands and royal towns; Customs, on certain
imports and exports. The Great Charter restrained
escuage imposed without consent of Parliament; and
the successors of John never pretended to a general right
of taxation without this consent. This part of the Con-

* Middle Ages, m. 447.
+ Hallam, Middle Agcs, 1. 247.
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stitution attained a more definite form under Edward
the First. His Confirmatio Chartarum mnot only gave
to previous Charters most solemn sanctions, and universal
circulation; but gave to private property that sccurity
against the aggressions of the crown, which Magna Charta
had given to personal liberty. By this Statute the “aids,
tasks, and prizes,” previously taken, are removed as
precedents; and the King grants to his Clergy, Peers,
and to all the Commonalty of the land, “that for no
business from henceforth we shall take such manner of
aids, tasks, or prizes, but by the common assent of the
realm, and for the common profit thereof.”

011, But here the progress of the Constitution
towards a balance is further marked by the appearance
of the Commonalty, as well as the Nobles, in Parliament.
There is a Llouse of Commons as well as a Ilouse of
Pecrs,

The carliest known writs of summons to citics and
boroughs to send members to Parliament, arc those
issued by Simon De Montfort, Earl of Tcicester, acting
as Sovereign of the kingdom; after he, at the head of a
confederation of Barons, had defeated Ilenry the Third
at the battle of Lewes. The deputies of such places
were finally and permanently engrafted upon Parliament
by Ldward the First. These formed a Council, in addi-
tion to that of the Barons and higher Pecrs; and Knights,
sent by the Shires, were associated with the Burgesses,
at least from the time of Edward the Sccond. In the
course of that and the following reign, the cfforts of
Parliament  established upon a firmer footing three
essential principles of the Constitution: the illegality of
raising money without consent of Parliament; the neces-
sity that the two Tlouses should concur for any alterations
of the Law; and the Right of the Commons to inquire
into public abuscs, and to impeach the King's Counsel-
lors.

912. From this time, the importance of Parliament
was shown by its becoming the battle-ficld of conflicting
Darties in the State. In the Reign of Edward the
Second, it was not Parliament, but the Barons, who had
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the principal share in opposing the Government. But
in the end of Edward the Third’s reign, an opposition,
headed by the Prince of Wales, urged their grievances
by means of the Petitions and proceedings of Parliament.
And Richard the Sccond, the son of this Prince of Wales,
after a reign full of contests with his Parliaments, in which
he repcatedly promised redress of grievances in return
for Subsidies which they voted him, was compelled to
abdicate the throne, and Ilenry the Fourth was acknow-
ledged King in 1399.

913. In the rcigns of the three kings of the ITouse
of Lancaster (ILenry IV. V. and V1.) the powers of the
Parliament to protect the Liberty of the Nation were
more fully unfolded. The exclusive Right of taxation
by Parliament was maintained, and their Right also to
direct and check the public expenditure. They exercised
the Right of making their supplies depend upon the
redress of grievances; they secured the people against
illegal ordinances and interpolations of Statutes; they
controlled the royal administration in matters of peace
and war; they punished bad ministers; and finally, they
established immunity of person, and liberty of speech, for
themsclves in their parhamentary capacity. Some of
the most eminent maximms of parliamentary law were
established in this period : for instance, that the Commons
possess the exclusive Right of originating Money Bills;
and that the King ought not to take notice of matters
pending in Parliamnent.

914. Under these circumstances, the clection of
Members of Parliament became a very important Duty
and Privilege of Englishmen, It was in the eighth
year of Ilenry VI. that the Elective Franchise of Voters
for Counties was determined to belong to frecholders of
lands or tenements of the value of forty shillings. The
proper Constitnents of the Citizens and Burgesses sent
to Parliament appear to have been Chartered Boroughs,
and Towns belonging to the demesne of the Crown, and
all places of eminent wealth and importance, even though
not incorporatcd. But probably no Parliament ever
perfectly corresponded with this Rule.
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915. Thus, many centuries ago, a Constitution was
established in England, in which Monarchy, Aristocracy,
and Democracy, balanced and controlled each other.
There were many Institutions, Laws, and Customs,
which were a security against arbitrary power; protecting
both the rights of the Commons and of the Nobility;
while yet the Government, in its whole tone and charac-
ter, was Monarchical. In the language of the Law, all
scems to grow out of the King, and is referred to his
advantage and benefit. The voice of the Commons
towards the Crown was, in its form, humble and
deferential. The royal prerogative was always named
in Jarge and pompous expressions. This monarchical
tone still more pervades our law-books. Hence perhaps
it is, that some writers, as Hume, have fallen into the
mistake of believing that the limitations of royal power
in this country, during the fourteenth and fiftcenth cen-
turies were unsettled; both in law and in public opinion.
But the gradual development of the constitutional
practices of parliament, in the way we have deseribed,
shows that there was nothing unsettled or ambiguous
in their gencral character, as real sccurities of the National
Liberty.

916.  Accordingly, thc English Constitution is
described as free, and is put in contrast to despotic
governments, by intelligent writers of those times. Sir
John Fortescue, who was Chief Justice of the King’s
Bench under Henry V1., and afterwards Governor to the
young Prince of Wales, wrote a Treatisc, entitled, «Of
the Difference between Absolute and Limited Monarchy,”
in which the English Government is his example of
a Limited Monarchy. Ile also wrote a Treatise “De
Laudibus Legum Anglie,” in which he inculeates this
doctrine upon his royal pupil: “A King of England
cannot at his pleasure make any alteration in the Laws
of the Land: for the nature of his government is not
regal, but political [or, in more modern phrase, not
absolute, but constitutional]. IIad it been merely regal,
he would have had a power to make what innovations
and alterations he pleased in the Jaws of the Kingdom,

VOL. 1L
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impose tallages and other hardships upon the people,
whether they would or no, without their consent; which
sort of Government the Civil Laws point out, when they
declare Quod principi placuit legis halet vigorem. DBut
it is otherwisc with a king whose government is consti-
tutional; because he can neither make any alteration or
change in the laws of the rcalm without the consent of
the subjects; nor burthen them against their will with
strange impositions; so that a people governed by such
Laws as aro made by their own consent and approbation
enjoy their properties sccurcly, and without the hazard
of being deprived of them, cither by the king or any
other.”

917. To the same cffect speaks Philip de Comines*
in the reign of Edward the Fourth. “The King of
England is not able to undertake things of great impor-
tance without calling his Parliament, which is in the
nature of our Threc Estates; and consisting for the most
part of sober and pious men, is very scrviceable, and a
great strengthening to the King. At tho meceting of
this Parliament, the King declares his intention, and
desires aid of his subjects, and they supply him very
liberally.” And clsowhere t he says, “In my opinion, of
all the countries of Europe where I was ever acquainted,
the Government is nowhere so well managed ; the people
nowhere less obnoxious to violence and oppression, nor
their houses liable to the desolations of war, than in
Iingland; for there those calamities fall only on their
authors.”

918. The expressions exalting the King’s authority
to absolute power, though borrowed, as we have scen,
from the Law of the Roman Kmpire, and inconsistent
with English history, yet being retained by lawyers and
others, perhaps stimulated the Kings of England to
arbitrary conduct and imperious language, such as often
proceeded from the Tudor princes. In opposition to
this, the house of commons did not fail from time to
time to make declarations, and to take measures, in

*B oav.e 1. 1 B.v, e 16,
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favour of the liberty and laws of the land: and though
often overborno by power, they never surrendered the
Cause of constitutional government. Even in the Act
passed in the 28th of Henry VIIL., which gave to the
King’s proclamations the force of law, this was limited,
‘““so that they should not be prejudicial to any one’s
inheritance, offices, liberties, goods, and chattels, or
infringe the established laws:” and the very passing the
Act, implied the recognition of Parliament as the legis-
lative Authority. Even in this reign, in 1532, the
commons refused to pass a bill recommended by the
crown®*. In the following reigns, of Edward VI. and
Mary, the House of Commons rccovered its independent
powers: and the course which the Court took, in order
to strengthen itsclf, was, to conciliate the assembly.
Qucen Elizabeth frequently spoke to her Parliaments
in an imperious manner; but they too had members
who spoke boldly on the other side; and though she
cxercised a large power in some instances, she yielded in
others. The voice of English freedom was never silenced
in the houses of parliament, nor the voice of English
law in the Courts of Justice. In this period, the House
of Commons cstablished some of their most important
privileges; the exemption of their members from arrest
during their Session; the right of determining contested
elcctions of their own members; the right of punishing
offenses against themselves by imprisonment of the
offenders. The Government of England was still, as it
had long been, recognized as a Monarchy limited by
law

919. In opposition to Hume, who, to show the
despotic character of the English Government, has quoted
from Raleigh a passage of servile flattery addressed to
the Queen, Mr. 1llallam quotes Aylmer, who wrote
a reply to John Knox’s “Blast of the Trumpct against
the monstrous Regiment of Women.” In this work
(in 1559), it is stated, as an undoubted doctrine, that
*“the regiment of England is not a mere monarchy, as

* Hallam, Eng. Const. 1. 59.
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some for lack of consideration think, nor a mere oligarchy
nor democracy; but a rule mixed of all these, wherein
cach onc of them hath or should have like authority.
The image whereof, and not the image, but the thing
indeed, is to be seen in the Parliament house, whercin
you find these three Estates: the King or Queen, which
represent the monarchy; the noblemen, which be the
aristocracy ; and the burgesses and knights, the demo-
cracy. 1f the parliament use their privileges, the King
can ordain nothing without them: if he do, it is his
fault, and their fault in permitting it.”

920. There were, no doubt, persons who held
that the Sovereign of England possessed, in a sense
more or less strict, Absolute Power; and the opposition
hetween thesc persons, and the assertors of constitutional
government, became more and more marked under the
Stuarts. James I. had dissensions with his parliaments,
which lasted during his reign: and thescled to the famous
Protestation of the Commons, of December 10th, 1621,
which is to the following cffect; its various clauses
referring to controversies with the crown which had
occurred at various times: “That the liberties, franchiscs,
privileges, and jurisdictions of parliamnent, arc the un-
doubted birthright and inheritance of the subjects of
England:”"—(this was in opposition to the doctrine
asserted by the King, that they proceeded from the
royal grace:) “That the arduous and urgent affairs
concerning the King, State, and defense of the realm,
and of the Church of England; the making and main-
tenance of laws, and redress of mischicf and gricvances,
are proper subjects and matters of counsel and debate in
parliament: That in the handling and procecding of
those businesses, every member of the house hath, and
of right ought to have, freedom of speech, to propound,
treat, reason, and bring to conclusion, the same:” with
other clauscs of the like nature®,

921. Charles I. was in conflict with his parliament
from the beginning of his reign; but in 1628, he gave

* Iallam, Eng. Const. 1. 501.
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his assent to the Petition of Right, which embodies
many of the most important parts of the Constitution.
This Statute recites the various laws which had estab-
lished certain essential privileges of the Subject, and
cnumerates violations of them which had recently
occurred in the points of illegal cxactions, arbitrary
commitments, quartering of soldiers or sailors, and
infliction of punishment by martial law; and then prays
the King, “That no man hereafter be compelled to
make oryicld any gift, loan, bencvolence, tax, or such
like charge, without common consent by Act of Parlia-
ment; and that no freeman in such manner as is before
mentioned be imprisoned or detained; and that your
majesty would be pleased to remove the said soldiers
and marines; and that your pcople may not be so
burthened in time to come; and that the aforesaid
Commissions for proceeding by martial law may be
revoked and annulled; and that hereafter no Commission
of the like nature may issue forth to any person or
persons to be executed as aforesaid, lest by colour of
them any of your majesty’s subjects be destroyed or put
to death contrary to the laws and franchises of the land.”
Proceedings inconsistent with this law were resisted ; as
in the casc of Ship-money, in which ITampden refused
payment of the illegal exaction. And though the deci-
sion of the majority of the judges was against him, this
Jjudgment was annulled by the Parliament as soon as it
was allowed to mect.

922, But the Parliament, which had so long heen
the defender, now became the assailant of the Constitu-
tion; and from this timo, through the discased and
troubled period of the Civil War and the Usurpation of
Cromwell, the public acts, both of Government and of
Parliament, no longer express the national judgment of
what was just, right, and constitutional; and have been
repudiated by subsequent acts of the nation. Yet even
in this time of conflict, we sce the reverence with which
the forms of the Constitution were retained. The Par-
liament employed the name of the King, even in acting
against him; and the King assembled a Parliament
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at Oxford, denying the name to that which sat at
Westminster. Kven when Cromwell had, by the aid
of the army, usurped the power of the Government,
he retained the gencral forms of the constitution; a
Parliament elected by and representing the nation;
and a Ilouse of Lords. And he was constantly told
by the lawycrs,—That his authority could never be
truly valid till he assumcd the title of King; which
was, to use their words, a wheel on which the whole
body of the law was carried; which stood not on the
top, but ran through the whole veins and life of the
law :—That the nation had ever been a lover of monar-
chy, and of monarchy under the title of a King:—That,
in short, this title of King was the title of tho supreme
magistrate which the law could tuke notice of, and no
other.

923. The restoration of the Stuart line in Charles
IL., introduced no change in the principles of the Con-
stitution; for Charles assumed the throne as King of
England by law; and therefore, as bound by all the laws
which preceding Parliaments had made, till they were
repealed.  The Convention Parliament, which restored
him, not having been called together by royal authority,
tho validity of its acts was doubtful, till they werc
confirmed by the succceding parliament; but from this
time, the monarchy resumed its ancient course. The
frequent scssion of parliament, and its high ecstimate of
its own privileges, furnished a sccurity against illegal
taxation; and from this time we have no more of that
grievance, hitherto so common.  The power of the Com-
mons to impeach a minister, even for acts performed by
the King’s command, was established in the case of the
Treasurer Danby ; and this led to the decision of several
important points, respecting the effect of such impeach-
ment. In this reign, also, the ancient Right to a writ of
Ilaleas Corpus, by which Englishmen are protected
from illegal or arbitrary imprisonment, was invested
with new sccurities and facilitics. The encroachments
on the legislative supremacy of parliament, and on the
personal right of the subject, by mcans of Proclamations
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issued from the Privy Council, which had been frequent
under former princes both of the Tudor and of the
Stuart families, fell with the odious tribunal the Star
Chamber, by which they had been enforced.

924, It is true, that some persons still held that
the Royal Power was absolute, and could not be limited
by opposite acts, or length of usage. But these doc-
trines, were not those of the parliament ; the attempts to
exclude James II. from the throne, showed how large a
portion of the sovereign power was held to reside in
other branches of the government. And the Revolution,
which placed William the Third on the throne, involved
a complete repudiation, on the part of the nation, of the
doctrines of the Absolute Power, and the indefeasible
and imprescriptible Rights, of the King of Englapd.
Yet the asscrtors of the liberty of England, even in this
extreme case, attempted to divest their act, as much as
possible, of the aspect of violence. The great vote of
Jan. 28, 1689, was to the effect that King James II.
had “abdicated the government, and that the throne was
vacant.” In this, it was not pretended that the word
“abdicated” was uscd in its ordinary sense, to denote a
voluntary resignation of the crown. It was a somewhat
gentler term than “forfeited,” which was the notion
really intended. But the national act, in this case, went
beyond ceven the meaning of forfeiture; for it disregarded
the rights of James’s Heirs, and appointed another
Sovercign. The modern constitutional writer whom
we have mainly followed in our historical survey, says,
on this occasion®, “It was only by recurring to a kind
of paramount, and what I may call hyper-constitutional
law; amixture of force, and regard to the national good,
which 1is the best sanction of whatis done in revolutions;
that the vote of the Commons could be defended. They
proceeded, not by the stated rules of the English Govern-
ment, but the general rights of mankind. They looked
not so much to Magna Charta, as the original compact
of society, and rejected Coke and IIall for' Iooker and

* Hallam, Eng. Const. 111, 134,
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Grotius.” As we have said (897), Revolutions cannot
bo justificd by stated Rules of Government, but must
be defended as Cases of Necessity. The defense of the
Revolution of 1688 was, that the constitutional liberty
and national independence in matters of religion, which
by the historical education of Englishmen were become
nccessary to their moral agency and moral progress,
could not subsist under princes whose views of the national
constitution and national rcligion were those of the
Stuarts: and the proof of this incompatibility, which
had been gaining strength cver since the accession of
James 1., was completed by the last acts of James 1I.
A Revolution of which thisis the true defense, conducted
calmly, resolutely, and peaceably, to its object, may very
fitly be called Glorious.

925. This great occasion of the assertion of the
liberty of England was signalized by the Declaration of
Rights, which gave judgment on the past, and maxims
for the future acts of the crown. It contains a recital
of the arbitrary acts which James had committed, and
a condemnation of them as illegal. In this important
act, it is declared: “That the pretended power of sus-
pending laws, and the exccution of laws, by royal
authority, without consent of parliament, is illegal:
That the pretended power of dispensing with laws
by royal authority, without consent of parliament, is
illegal: That the Commission for creating the late Court
of Commissioners for ecclesiastical causes, and all other
commissions and courts of the lLike kind, arc illegal
and pernicious: That levying of money for or to the use
of the crown by pretence of prerogative without grant
of parliament, or for longer time, or in other manner
than the samne is granted, is illegal: That it is the right
of the Subjects to petition the King, and that all com-
mitments or prosccutions for such petitions are illegal:
That the raising or kceping a standing army within
the kingdom in time of peace, unless it be with consent
of parliament, is illegal: That the subjects which are
protestants, may have arms for their defense suitable to
their condition, and as allowed by law: That elcctions of
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members of parliament ought to be frec: That the freedom
of speech, or debates in parliament, ought not to be
impeached, or questioned in any court out of parliament:
That excessive bail ought not to be required, nor
excessive fines imposed, nor crucl and unusual punish-
ments inflicted : That jurics ought to be duly empanneled
and returned, and that jurors which pass upon men in
trials of high treason ought to be freeholders: and That
for the redress of all grievances, and for the amending,
strengthening, and preserving the laws, parliaments
ought to be held frequently.” This Declaration was
confirmed by the Bill of Rights.

926. After the Revolution, the Constitutional
Liberty of England scemed to be sufficiently secured ;
and was so: yet the care of parliament was still em-
ployed in devising and enacting further Securities. ‘The
appropriation of the revenue by Parliament was carried
into further detail, by the separation of the Civil List,
and of the Navy, Army, and Ordnance Department,
from each other. “This measure has given the Ilouse
of Commons so effectual a control over the executive
power, or more truly speaking, has rendered it so much
a participator in that power, that no administration can
possibly subsist without its concurrence; nor can the
session of parliament be intermitted for an entire year,
without leaving both the naval and military force of the
kingdom unprovided for*.” The Mutiny Bill also, by
which alone martial law can be administered in the
army, was from this time passed only from year to year.

927. The Act of Settlement, by which the Elcctress
Sophia, after the death of Queen Anne, was declared to
be the stock of the Royal line, contained further pro-
visions, intended to secure the nation against arbitrary
acts of the Court: especially the exclusion of pensioners,
and many of the officers of the Crown, from parliament;
and the protection of the independence of the Judges,
by making their commissions continue quamdiu se bene
gesserint, during life or good behaviour, instead of du-

* Hallam, Eng. Const. 111. 159.
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rants bens placito, as long as the crown chose, which
had been the practice.

928, Thus, so far as Parliament was the guardian
of the National Liberty, the cause of liberty was fully
vindicated ; and the doubt might occur, whether, ac-
cording to the Constitution so modificd, Parliament
might not sometimes be led, by some special object, to
interpose its power so as to obstruct the acts of the
crown, and to make government impossible. Order
scemed to have been sacrificed to Liberty. But this
was not the case. The balance between Order and
Liberty was preserved by the struggle which took place
within the boundary of Parliament itself. The Influence
of the Crown and of the Aristocracy was in that ficld
excrted in favour of Order; and with morc steadiness
and. care, than can be expected, on that side, from the
Democracy. The efforts of the Democracy soon began
to be dirccted to diminish or extinguish this Fnfluence.
One of the points, which thus came into conflict, was
the mode of clecting the Members of the IIouse of Com-
mons. By the theory of the Constitution, as it had
been commonly stated, these Members were the Repre-
sentatives of the Common Pcople ; but the advocates of
popular Rights asserted that in fact, they were not so;
and that the House of Commons ought to be reformed,
so a3 to bring the fact into ncarer accordance with the
theory of Representation.

929. By the ancient Constitution, the House of
Commons was supposed to contain representatives of
all tho parts of the Kmpire which were subject to
Linglish laws and parliamentary burthens. Henry VILIL
extended the right of clection to the whole of Wales,
the counties of Chester and Monmouth, and even the
towns of Berwick and Calais; and thus added thirty-
three members to the Commons*. Edward VI. created
fourteen boroughs, and restored ten, that had disused
their privilege. Mary added twenty-one, Elizabeth sixty,
and James twenty-seven members. But the design of

* Hallam, Eng. Coust. 111, 50.
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the great influx of new members from petty boroughs,
in these later reigns, seems to have been to secure the
authority of government, which such members were
likcly to support, rather than to follow out a democratic
principle of the Constitution.

930. Four different kinds of Electors of the Re-
presentatives of Boroughs appear in our Constitutional
History. (1) Members of Corporations; the municipal
magistracy or governing body of the incorporated place;
(2) Freemen of Corporations, to whom the clective
franchise was given by charters of incorporation; (3)
Electors by Burgage Tenure; where the right was an-
nexed to certain freehold lands or burgages, and did
not belong to any persons but such tenants; (4) The
inhabitant houscholders paying scot and lot, which in-
clude local and general taxes. This was the original
formn of the right as enjoyed by Boroughs in the time
of Edward I., and was applicd to all of a later date,
where a franchise of a different nature was not expressed
in the charter.

931. These varieties in the elective franchise, the
various growth and decay of ancient Boroughs, and in
some cases the rise of insignificant hamlets into great
and wealthy towns, have at all periods produced great
deviations from regularity and consistency, in the repre-
sentative structure of the House of Commons. So long
ag the struggle of the House with the Crown was an
external war, these irregularitics were not considered as

" very prejudicial to the cause of Liberty. Taking the
Iouse altogether, the various classes of the Community
were virtually, if not actually, represented, as to their
interests, arguments, and purposes. But when the battle
between Authority and the claims of a larger Liberty
was to be fought within the body of the Commons, the
mode of electing the individual members became a matter
of great moment in the struggle. Those who wished to
enlarge the Liberty of the People demanded a Reform
of the Parliament, a corrcction of the Anomalies of its
composition, and a more faithful application of the
Principle of Representation. Such reforms in special
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cases would have been consistent with previous history ;
but the cstablishment of a new Rule for all cases, was
giving a new basis to the House of Commons, and was
resisted as a perilous experiment, by the adherents of
the ancient forms of Authority. The act for such a
new basis of the House of Commons was, however,
carricd in 1831. In the preamble it is stated to have
for its objects “to deprive many inconsidcrable places
of the right of returning members, to grant such privilege
to large, populous, and wealthy towns, to extend the
clective franchise to many of His Majesty’s subjccts
who have not herctofore enjoyed the same.” By this
Act, the voters for Knights of the Shire were to be,
in addition to the old electors, the forty-shilling frec-
holders, copyholders to the extent of ten pounds a year,
and other tenants to the extent of fifty pounds. The
voters for Boroughs were to be persons occupying a
house in the borough of the value of ten pounds a yecar.
A number of boroughs (sixty) were disfranchised as
inconsiderable places; the criterion adopted being, that
the population was less than 2000. A number of other
boroughs were allowed only onc member, the population
being less than 4000. Instead of two members to each
county, there were assigned to some of the more po-
ulous counties three, to some, four, according to their
importance. To towns containing more than 10,000
inhabitants, one representative was given; and two to
places which had 20,000 inhabitants or more.

932. This is now the condition of the electoral
franchise. The passing of the Act by which it way
established is perhaps the largest attempt ever made at
once to bring the Constitution nearer to a theoretical
symmetry ; but it is to be rccollected, on the other
hand, that the deviations of the composition of the
representative body from the representative principle
had become enormous. One caution, however, is sug-
gested to the admirer of the English Consiitution by
this circumstance; In proportion to the largeness of the
step made in the Reform Bill, should be the length of
time which is allowed to elapse before any new Move-
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ment of an oxtensive nature is attempted. The New
Part of the Constitution must have time to incorporate
itself with the Old, beforc the body politic can bear
with safety any new experiments. It may be that tho
Constitution has in this case drawn in a new life by a
decp draught of the cup of Liberty ; but it is requisite
for the hcalth of the nation that this strong potion be
allowed time to assimilate with the system, beforc the
draugbt be repeated.

Cuarrer X,
DUTIES OF TIIE STATE IN GENERAL.

933. WE have stated (377) that the State is a
moral Agent: it has Duties; as Dutics of Justice,
Truth, Humanity and the like. It has also a more
general Duty ; the Duty of the Moral Education of its
citizens. We must now consider further thesc Dutics,
and the means of performing them.

Some persons may be disposed to say, that the only
Duties of the State are the Duty of protecting the Per-
sons, the Property, and the other material interests of
its citizens. And it is true, that all these Duties are
Duties in a more rigorous scnse than the Duties of
ITumanity, and the like; they are Obligations of the
State, and arc included in the Obligation of upholdin,
the Laws (790). But the practice of States, in aﬁ
tranquil and cultured times, has pointed out other
Duties of another kind, as belonging to them. If the
protection of Person and Property be the stricter, they
are also the lower Dutics of States: and States in
general have recognized higher Dauties, in addition to
these. They have recognized the Duty of paying their
debts, a Duty of Justice; they have recognized the
Duty of keeping their Treaties, a Duty of Truth: they
have recognized the Duty of preventing Cruelty and
Oppression, as in the prohibition of the Slave-trade,
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a duty of ITumanity: they have recognized the Duty
of prohibiting obscene and indecent acts and publica-
tions, a Duty of Purity : they have recognized the Duty
of assisting and rewarding the progress of science and
literature, as for instance, by means of Universities,
Observatorics, Voyages, and the like, a Duty of Intel-
lectual Culture: finally, they have very gencrally re-
cognized the Duty of morally Educating the young,
of punishing and suppressing immoral books, and of
uniting tho citizens in general by the tics which common
moral instruction produces; and this is a Duty of Moral
Culture. I purposely abstain now from speaking of
Religious Culture.

934. If any one wcre to assert the protection of
Person and Property to be the sole duties of States, wo
should ask, whether he asserts the States to have done
wrong, which have recognized the Duties above enume-
rated. Perhaps some would answer that some of the
above Dutics, as paying National Debts and keeping
National Treatics, are necessary to a good understanding
with other Nations, and thercfore, necessary to the Duty
of national Sclf-defense, which is a duty of the State in
the strictest sense. To this we must reply, that to pay
debts and obscrve contracts, without any love for Justice
and Truth, and merely for the purposc of being trusted,
is to bave a lower standard of Morality than can satisfy
most men, even when applied to the State. Dut we
add, that the answer does not apply at all to the
instance of Dutics of ITumanity performed by States,
as in the prohibition of the Slave-trade; nor to the
other Duties mentioned. If the only Duties of the
States arc the protection of the Persons and Property
of the Citizens ; then tho suppression of cruclty towards
defenseless foreigners, the suppression of profligacy and
mere vico at home, the encouragement of art, science,
and literature, in all their higher forms, the education
of children, and of all, except so far as teaching them
the Law, must be proccedings with which the State
has nothing to do; and those States which have em-
ployed themselves in aiming at such objccts by Laws,
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I's
or by the cxpenditure of the nacgnal wealth, have been
altogether in crrour. %

935. The necessity of the State undertaking such
Dutics, in addition to the Obliggtions of protecting per-
son and property, may be fif her illustrated. 1f we
suppose a State which undertaljes to protect the persons
and property of its members, ybut disclaims all higher
Dutics of Humanity, Purity, rjgd the like; the members,
when they have attained to § moderate degree of moral
culture, will not be satisfied with the range of action of
the State; and will not acqyiesce in the State, as the
highest representative of thoir common action. They
will form themselves into Associations for purposes of
Justico, Humanity, and other similar objccts. These
Associations may become so numecrous and united, as
to elect the magistrates, control the national acts, change
the laws, or defeat their execution, and the like; and
thus, may be something exercising higher powers than
the State, and reducing that which is formally the State,
to a mere mode of action of these Associations. More-
over it is probable that Associations thus bound together
voluntarily by a sympathy in Justicc and IIumanity,
will become so powerful as to control or dircct the acts
of the State, if their Standard of Morality is much
higher than that by which the State acts; and if they,
consequently, look upon the formal course of action of
the State with no approval or sympathy. For instance,
the State may give its members property in slaves; but
if the general body of individuals have arrived at a point
of Moral Culture in which they look upon Slavery as
unjust and inhuman ; when a man secks to obtain pos-
session of a slave by course of law, witnesses, judge, and
Jjury (or some of these), will probably act so as to evade,
or cven to contradict the law ; or the law will soon be
altered. Perhaps even the Association may be powerful
cnough to compel the nation to interfere in behalf of
slaves of other countrics; and thus, in such a case, the
voluntary Association, and not the Body which is
formally the State, acts as the Nation. And in the same
manner, if the State do not attempt to give to the young
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a moral education, t! ére may be Associations which
undertake to do this» and such Associations, as part of
their teaching, may irgulcate the injustice or inhumanity
of the existing laws. dlhus, so far as their teaching 18
effective, these Associutions may produce fundamental
changes in the laws, and may direct the National Action
in some of the most important points. But further:
Moral Education must nexessarily depend upon Religion,
and will always take the'form of Religious Education.
Men cannot think much of their Duties, and their
Destination, without being led to think of, and to adopt
Religion. Religion binds them into Associations, in
which they have common convictions, and common
privileges, which they earnestly wish to transmit to
their children, and to others whom they love. If Classes
and Bodies, charged with such objects, be not involved
in the composition of the State itself, Societies will be
formed, as an addition to the State; and these will
exercise such power, that the State will be subordinate
to them, or will be destroyed by them. In the history
of States we have many instances of a Religion, inde-
pendent of the State, displacing the Religion previously
adopted by tho State; though the latter has exerted the
formal powers of the State in its defense. In several
such cases, the struggle between the old and the new
Religion has been long and obstinate. But then, the
main strength of the defense of the old Religion lay in
its being a Religion, satisfying in some degree men’s
religious needs, and binding them to its cause by re-
ligious ties. If the struggle werc betwcen a new Re-
ligion and no Religion in the State, the success of the
Religious Association in obtaining its ascendancy over
the State would be, we cannot but suppose, much more
rapid. It may, indced, happen, that in consequence of
the existence of several rival Religions Associations in
the State, no one of them obtains a complete Ascendancy
over it. In this case, the power, which the Religious
Associations in every State possess, is not extinguished,
but divided and balanced. But even in this case,
Statesmen will find it necessary to recognize, on the
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part of the State, those Duties, which all the kinds of
Religion agree in enjoining. And thus, the State cannot
omit to recognize its higher Duties, without putting in
the hands of those who do recognize such Duties, tho
means of combining men into Associations more power-
ful than the State; the means of converting the,State
organization into their instrument; the means of acting
for the Nation in spite of the State.

936. The necessity of a State recognizing its
higher Duties, and especially the Duty of imparting or
confirming the religious instruction of its members, ap-.
pears also by considering the Right of imposing Oaths,
which, as we have said, is exercised by all States (781).
By the imposition of Oaths, the citizen’s Obligations aro
identified with his religious Dutics; and the State relies
upon this identity, as necessary to give it a real hold
upon men, and to make them do its business in a sincere,
serious, and solemn spirit. If the Stato cannot obtain
this result, it will nccessarily tend to dissolution. DBut
religious Duties can have no force for men who have no
Religion. The State therefore, in order to, provide for
its own preservation, must maintain the Religion of the
citizens in such modes as it can; for instance, by the
religious cducation of the young, and by arrangements
for keeping up the religious convictions and religious
sympathies of all. If the State do not, by such means,
or by some means, keep alive the religious convictions
to which it appeals in the Oaths which it imposes, the
Oaths will be rejected, or regarded as unmeaning. In
such a Casc, men, thinking lightly of Oaths, will think
lightly also of Dutics and Obligations; and the State
will be dissolved by the destruction of all the ties which
bind its members to it. Or else, such Oaths will be
looked upon as a sinful profanation of true Religion;
religious men will refuse to take them, and will give
all their efforts to the support of their own Religious
Association, which is opposed to the Religion of the
State; and thus the actions of such men will tend to
destroy the Religion of the State, and perhaps the State
itsclf. It may, indeed, happen, as we have just said,
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that there are several rival Religions in the State; and
in this case, there arc especial difficulties in employing
Oaths for the purposes of the State, and in keeping up
the religious convictions which give Oaths their force.
In this case, if all the Religions allow that obedicnce to
the Civil Authorities is a religious Duty, Oaths may
still be employed, to promote the lower aim of the
State, its own preservation; but the higher aim of the
State, the moral and intellectual culture of its members,
will necessarily be pursucd under great disadvantages;
for the moral and intellectual culturc of men cannot be
prosccuted without employing Religion ; and Religion
can be employed for such purposes, only by accepting
it as true. The State therefore cannot employ, for its
higher purposes, Religions which contradiet each other;
and in such a casc as we have spoken of, the State may
be prevented from pursuing its higher purposes at all;
or may be much impeded in doing so. IDut cven in
such cases, the State has those Dutics which all the
rival Religions agree in recognizing; and has, besides,
the Duty of promoting moral and intellectual culture,
in conjunction with the truc Religion, as far as circum-
stances permit.

937. Thus, in all cases, States have Duties. The
Datics of States may be arranged under the same heads
which we have already had before us.  Besides the
Duties of Order, by which, especially, the Statc is the
State, there are Duties of Justice, Truth, Humanity,
Purity ; and there is also the higher and more com-
prehensive Duty of moral and intellectual Self-culture.
The State obtains moral and intellectual Culture for
itself, by obtaining it for its members. And thus, the
highest and most comprchensive Duty of the State is
the moral and intcllectual Education of its members.
This Duty, as belonging to the State, modifics, in an
especial manner, its other Duties; and must be con-
sidered in conjunction with all of them, as we shall have
occasion to sce.
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Cuarrer X1,

DUTIES OF TIE STATE—JUSTICE AND
TRUTII.

938. Tnr Duties of Justico and Truth, as be-
longing to States, point out the same course of action
which they point out for individuals: they direct the
State to abstain from infringing the Property or Rights
of other States; to pay its Debts; to observe its
Treaties; and the like. In these instances, the Duties
have analogy with the Legal Obligations, rather than
with the Moral Duties of individuals; and accordingly,
theso Dutics arc the subject of an especial branch of
Law or Jus; which we may term International Law,
or International Jus, and which we shall treat of after-
wards.

939. DBut the Dutics of Justice and Truth, as
belonging to the State, have also their Sphere of Action
within the State; they require, for instance, that both
tho Laws, and the Administration of the Laws, be con-
formable to Justice and Truth. We have alrcady
stated (397) a gencral Maxim of Justice, which applies
especially to Legislation : namely, that Justice requires
us to aim constantly to remedy the incqualities which
History produces. And this maxim applies to all the
matters with which Law deals; to personal Rights,
to Property, to Education. In these matters, Justice
does not require Equality. Any attempt to establish
Equality would tend to destroy all Property, all Law,
and all Right; for if Rights be permanent, their per-
manent subsistence will produce Incquality. But Justico
aims constantly to remedy Inequality. Ilence Laws
should aim continually to enrich the poor, to strengthen
the weak, to elevate the low, to instruct the ignorant.
But they should do this, in such a manner, as not to
shake at all the permanence of Rights. They should
enable the poor to enrich themsclves, the low to risc,
the ignorant to learn, by the use of their own Rights,
and without trespassing upon the Rights of any other
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Class. Just Laws will not transfer Property from one
Class to another, merely in order to restore equality.
Just Laws will not direct the poorest to be educated m
the same degree as the richest. But Just Laws will
not allow a condition of the community, in which any
Class is condemned to a degradation, or poverty, or
ignorance, from which they cannot escape. Just Laws
will provide openings for the risc of the lower ranks
into the place of the higher, as soon as they become
fit for such a rise; and will assist such an event, by
promoting, among the higher ranks also, such views as
will make them regard this event, not as an evil, but as
a good.

940. The regard of the State for the Duty of
Truth will be shown both by the simplicity and sin-
cerity of its own proceedings, and by 1ts encouraging
and promoting this Duty in individuals. For instances
of the former kind, we may take the abolition of logal
fictions and the removal of forced constructions of old
laws by means of improved laws. Such steps make the
language spoken by the Statc more true. Yet in the
case of States, much more than in the case of individuals,
we must take account of the Conventions (297) by
which words, phrases, and processes, acquire a meaning
diffcrent from their obvious meaning. This is more
necessary in the case of States, because it is impossible
for Statcs to accommodate their language to cach case,
ag individuals may do. States must act by stated forms
of procedure and language, in which forms a complex
multitude of interests are implied ; and any alteration of
the forms, since it will requirc a consideration of all
these intercsts, and an agrcement upon the alteration by
the legislating bodies, cannot take place frequently and
lightly, nor ought it to do so. Legal fictions, and forced
constructions of the language of old laws, cannot be
altogether avoided. They have existed in all countrics
in which laws have long subsisted; and to attempt
to avoid them entirely, would be to make the legislator
mstantly conform to all changes, however capricious, of
language and practice. Law Language, and Law
Forms, must have an antiquated cast, for this rcason
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that they must have in them a principle of steadiness
and permancnce beyond our daily speech and common
manners.

941. The State promotes and inculcates the Duty
of Truth in individuals, by requiring from them a
punctual and faithful performance of Contracts and
other Engagements. Yet here also, the consideration of
other Dutics comes in; and limits, in some degree, the
extent to which the State insists upon the performance
of Engagements. We have seen that the Roman Law did
not compel the performance of a nudum pactum (703),
a mere promise made for no reasonable consideration ;
and that the English Law takes the same course.  The
Law will not, for instance, in general, sanction or enforco
an engagement to win and lose money according to tho
events of a game of chance. To insist upon the perform-
ance of such engagements, would be to encourage a reck-
less spirit, which loves to depend upon casual superiority,
or upon mere accident, rather than on rational foresight
and self-guidance. The State, in such cases, teaches its
citizens that Property is a Trust of more value than the
Veracity of such rash and reckless promises. The State,
in doing this, does not slight the Duty of Truth; on the
contrary, it sometimes conderins the whole proceeding, by
making such Gambling a crime. Besides ; such cngage-
ments are so frequently and so naturally connected with
Fraud, as well as Folly, that Honesty, as well as the
rational use of Property, would be damaged by the
legal recognition of such Engagements.

942. In another kind of Engagements, Promises
of Marriage, the Law teaches the Duty of Truth, by
punishing the violation of the Promisc; and sometimes,
even when it has not been made in express words,
but only implied in the general course of the language
uscd between the partics.  And though, here also, there
may be room for Mistake or Delusion; to punish the
Levity or Duplicity which can trifle with so scrious
a matter, is a moral lesson which it becomes the State
to give.
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Cuarrer XII.
DUTIES OF TIIE STATE—HUMANITY.

943. Tir Duty of Justico on the part of the
State is universally allowed : that the State has a Duty
of Iumanity, is perhaps not so generally understood.
But we have scen (412 and 418), in speaking of Justice
and of Ilumanity in general, how ncar the Duties be-
longing to the two approach each other, and how difhi-
cult it is to draw the boundary line. It is a Principle
of ITumanity, and, in an extended sense of Justice, a
Principle of Justice also, that all men should possess the
Natural Rights of man; namcly (418) the Rights of
Personal Security from violenee ; of Sustenance and Pro-
perty so far as is requisite for moral agency; and of

Tarriage. Such Rights, in every Statc, are actually
possessed by the citizens only so far as the Law allows
them ; but the question now hefore us is, what the Taws
ought to be; what Civil Rights it is the State’s Duty to
give to its citizens.

944, We have alrcady scen (426) that the ex-
istence of Slavery is contrary to Morality. Such a
condition of the community is a violation of the Duty
of Humanity which belongs to the State ; and wherever
it exists, Tumanity requires that the State should tako
steps towards its abolition. But we have also said (434)
that the abolition ought to proceed by legal and con-
stitutional mcans; and must often be attained only by
many steps, and by slow degrees. Still, it must be
again repeated ; delay in this course can be tolerated by
tho Moralist, only so far as it is incvitable. Every
State which acquiesces in the existence of Slavery
among its members, as a permanent and stable condition
of things, neglects the great Duty of ITumanity, which
is incumbent upon States as upon individuals. A State
cannot negleet such Duties, without divesting itself, to
an cxtent shocking to all good men, of its moral charac-
ter, and renouncing its hope of that moral progress
which is its highest purpose.
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945. Slavery involves the denial of all Rights to
the man, and especially of the Right of sccurity from
arbitrary personal violence, and the Right of Property.
But cven in States where these Rights are allowed by
the Law to all, it often happens that there are Classes of
persons who do not practically cnjoy them. With
regard to the Right of Sustenance, and such Property as
is requisite to make the man a moral agent, there are
large bodics of the people, cven in States conspicuous for
their general freedom, who hold these necessary means
of moral being very precariously, and occasionally lose
them altogether.  Men perish of hunger in opulent
cities. Many are mendicants, who are supposed to have
nothing of their own, and depend for sustenance upon
the casual bounty of their fellow-citizens. Many, be-
longing to the industrious classes, are frequently destitute;
though willing to work, they can find no onc to hire
them, and they have expended all their previous carn-
ings. Docs the Duty of Humanity in the State admit
of its tolerating the existence of such things? To pass
by the Right to sustenance, in cases of extremity, which,
as we have scen (700), the ITumanity of the old law of
England allowed, is it possible for the State to put an
end to Mendicancy and Destitution? and if this be pos-
sible, is this the Duty of the State ?

946. We find, in this case also, other Duties of
the State which may interfere with the Duty of Ifu-
manity, and may limit or prevent its operation. It is
the Duty of the State to leave room for the excreise of
the Ilumanity of individuals; for this is an important
part of their Moral Culture. If the Beggar obtains
alms on which he can live; if the poor Labourer be
supported through his scasons of destitution by the
benevolence of his richer neighbours ; the men so pro-
vided for arc not degraded from the rank of moral
beings ; and the givers are probably morally improved
by what they do. Such dependence of the poor upon
the rich, has existed in all communitics; and it is not
necessarily contrary to the Duty of the State to tolerate
such a condition of things, which includes the means
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of a valuable Moral Culture of Bencvolence. Moreover,
it is the Duty of the State to teach Foresight and Thrift
to the poor, as well as Benevolence to the rich. DBeg-
gary, destitution, and want of work, may arise from
improvidence, carelessness, prodigality, idlencss, and
perverseness. By letting the consequences of theso bad
habits fall upon thosc who are guilty of them, the State
teaches uscful lessons.  If the State were to maintain in
comfort all who chose to beg, or all labourers who
remained unhired, the produce of the labour of the
industrious and provident would be given to the idle
and improvident; and this might proceed to such an
extent, as to destroy the rewards of labour and the value
of property.

947. But if it appear that the destitute are not
provided for sufficiently by the benevolence of indivi-
duals, what then is the Duty of the State? If, when
room is thus left for the Humanity of the rich to act, it
appears that there is still a large class of starving poor,
what is the course to be taken? If bencvolent indi-
viduals do much, but still not cnough to prevent the
existence of extreme distress among numbers of men, is
it the Duty of the State to do therest? And if so, how
is this Duty to be limited, so as not to interfere fatally
with the other Duties of the State which we have men-
tioned? Ought there to be a State Provision for the
poor ¢ and if so, upon what Principles? -

948. To the first of these questions the Moralist
must needs reply, that taking the case as here supposed,
the spontancous bounty of the rich being insufficient to
keep the poog from starvation, it is the Duty of the
State to interpose, and to make, by taxation, or in some
other way, a provision which shall save them from the
extreme of want. This is a Duty of Humanity on the
part of the State in any case. If the deficiency of private
bounty arises from the want of benevolence towards their
poor neighbours on the part of the rich, it is the business
of the State to be humanoe for the rich, both in order to
discharge its own Duty, and to teach them theirs,
If the prevalence of distress arise, not so much from
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men’s wanting the Denevolence to relieve the distress
which is brought before them, as from the multitude,
density, and variety of the population, which conceals
large classes of suffercrs from the eyes of their fellow-
citizens; it is then proper that the State should be
humane for all and towards all, in order to supply, for
the benevolent citizens, that which they cannot do for
themselves: for the State has the means of reaching all
classes ; and can diffuse rclief more widely than private
givers can.

949.  With regard to the Principles on which such
public Relief is to be given, we may remark ; First,
that the Relief ought always to be contemplated as
temporary. For the object of humanity is, that the
man be preserved as a moral agent ; but man, in a state
of unlimited and hopeless destitution, is not capable of
moral agency. Ile has not the means of sclf-guidance
and advanccment, which are requisite to his moral
being.  If a man, by accepting public relicf, is placed in
a condition in which there is a permanent bar to his
becoming again an independent and thriving labourer,
the object of humanity is defeated, and the man is
reduced to a kind of servitude. Ilence, it would be
a mistake to require a man to scll or part with the tools
of his trade, or the furniture of his house, hefore he
receives public relief: for the want of these things will
be a most serious obstacle to his resuming his character
as an independent workman. On the other hand, in
order that the State may not teach lessons of impro-
vidence and idlencss, it is nccessary that the public
relief be given on harder terms than the wages of in-
dependent labour.  For the poor must bé taught to earn
their subsistence independently, as long as it is possible;
and to recur to public charity, only in cases of necessity.
These conditions appear to be satisfied if we make -
public relief come to the labourer, in the shape of wages
for labour at some public work; the wages being
smaller than those of the independent labourer, and yct
sufficient for subsistence. In such a system, it may be
supposed that men would claim public relief, ouly so
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long as it was necessary ; and would gladly return to in-
dependent labour, as soon as it was possible ; while at
the samo time, relief to the extent of necessary subsis-
tence, would always be within their power.

950. There can hardly be much difficulty in de-
vising works which might be so conducted ; especially
if it be recollected that the question is not, whether such
works will pay for the labour, but whether they will
pay better than supporting the labourcrs in idleness.
As instances of such works, we may mention making
and repairing roads, harbours, canals, leveling obstacles,
reclaiming wild land, draining morasses, building public
cdifices, ships, and the like.

951. It may be a question whether the relief of
Paupers (as poor persons relicved by the State may bo
termed, for the sake of distinction) should be admi-
nistered by the general Government; or whether the
paupers belonging to districts, as Parishes, should have
relicf administered cach by his own Parish.  The latter
scheme appears, at first sight, better suited, to make the
relief—both a lesson of humanity to the givers, since it
is bestowed on their neighbours, whose distress they
know—and a lesson of industry and economy to the
receivers, since, if they are idle and improvident, their
neighbours, who know their conduct, will be disposed
to show them less favour, in the public relief which they
give them. If indeed there be a Poor Law, which gives
the unhired labourer a Right to a sufficient relief, what-
ever be the judgment which the Parish Officers form of
his willingness to work, the relief may be considered by
the givers as an unmerited boon, and by the reccivers as
an undeniable right ; and thus, may produco unkindly
feelings on both sides, while it encourages improvidence
and idlencss as much as the most ineftective benevolence
would do. On the other hand, humanity rejects the
notion that the destitute should have no right to a
subsistence. A mode of avoiding these opposite incon-
veniences, retaining the admimstration by Districts,
appears to be that alrcady mentioned ; the employment
ot the unhired labourers npon a public work, at wages
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below those of the independent labourer, and yet suf-
ficient for subsistence. DBut here an inconvenienco of
another kind may come in. If the administrators of
the poor-laws be also the employers of labour, they may
agrec to employ the unhired labourers upon their private
work, instead of public work; and may, thus, bring
them into competition with the independent labourer ;
they may thus lower the wages of all, while they pay
a part of the wages of their private work out of public
funds. This might be remedied, if there were in each
parish, or in each district, a work really public, and
if the independent labourer were always at liberty to
seck work therc. Tor then the employers of labour
would always be compelled to give to labour the wages
which it deserved.

952. But this plan is applicable, only when the
number of persons to be provided for out of public
charity is small, compared with the whole number of
labourers. If a large portion of the labouring popu-
lation were to ask for public relief, the condition of
the community must be considered discased: for by
our supposition, public relicf supplics only a hare sub-
sistence ; and, while it lasts, takes away a man’s free
agency, and suspends his moral advancement; hesides
which, it might be difficult to find in every district an
unlimited supply of public work. In such a case, when
great numbers of the poor are unemployed, what is the
State to do ?

953. 'We may remark, that there appears, at least
at first sight, to be a tendency to such a state of things,
in consequence of the improvements constantly going
on in the productive powers of labour, and especially
of agricultural labour. Our rural districts employed
more labourers in ancient times, when a rude husbandry
raised a scanty produce, than they do now. The produce
of the land is much greater, but the portion of it as-
signed ag wages to the agricultural labourer is smaller.
The surplus goes to the Farmer as Profit, and to the
Tandlord as Rent.  And this arises, gencrally, not from
any want of humanity in the Landlord or in the Farmer
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but from the progress of agricultural improvement. If
the Landlord diminish his Rent, the Farmer puts the
allowance in his pocket. If one Farmer pay his la-
bourers higher wages, or employ a greater number, the
Relief to the general body is small: for the general
rate of wages will be determined, not by considerations
of Humanity, but by the operation of the Demand and
the Supply of Labour. We cannot expeet a universal
agrcement among the Employers of Labour to increase
the amount paid in Wages. A great number of them
could not do this, without annihilating their profits,
and subjecting themsclves to positive expense; and if
partially done, it would produce little effect beyond a
rush of labour from one employment to another. Hence,
the State cannot require that men should show their
Humanity by lowering their Rents, or their Profits,
or increasing the Wages which they pay. It may be
well that individuals should do this; both as an exercise
of humanity, and of moderation with regard to wealth.
But the nature of such self-discipline requires that it
should be spontancous, and unforced by external control.
The State must leave Rents, Profits, and Wages, to
be regulated by their appropriate influences.

954. What then is to be done with regard to the
numbers who may be expected to be thrown out of
agricultural cmployment by the improvements in agri-
culture? If we consider what form of society would be
ideally the best under such circumstances, the system
which we should picture to oursclves would seem to be
something of this kind. We should conceive that, while
the poor portion of mere labourers, actually required,
was constantly diminishing, the structure of society,
both with respect to the conduct of the powers of
labour, and the habits of domestic life, should change,
so as to provide many new ranks and stages in the com-
munity, on which men might stand; and many new
employments, by mecans of which they might obtain
their share in the increased sustenance and comfort
produced by the improvements in labour. Instead of
mercly the Landlord cultivating his own acres, with his
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Hinds and Labourers under him, in home-made clothing
amid home-made tools and instruments; we may have
many classes arising between these two, each living in
some degree of comfort, and cven ease. The Farmer
steps in between the Landlord and the Labourer. He
employs the Wheel-wright and other makers of agri-
cultural implements ; the Corn-dealer ; the Carrier. 1lis
attirec is furnished by Growers, Spinners, Weavers,
Clothiers of various kinds. Iis house is furnished with
implements of wood, iron, brass, silver, gold, glass,
porcelain. The manufacturer or tradesman, who sup-
plies each article, has many men working under him,
and is himself surrounded Dy the like luxuries. There
arc many gradations of tradesmen of each kind; many
manufactories subordinate to cach tradesman, many
tradesmen to each manufacturcr. Classes so complex
require many persons to facilitato and regulate their
intercourse ; Brokers; Factors ; Notaries; Men of Law ;
Commercial Travelers ; and all these classes, thus intro-
duced, are, in gains and habits, much above the mere
labourer. And thus, so far as the growth of theso
employments gocs, there is a constant opening for those
who aro no longer nceded as labourers. When the
proportion of mere labourers in a community diminishes,
in consequence of improvements in the art of labour, it
is not that any are extinguished or extruded ; a portion,
who, if the state of the community had continued un-
changed, would have been labourers, are clevated into
something more. There is a constant current upwards,
in a thriving society ; and the multiplication of inter-
mediate classes provides for the increasing distance
between the highest and the lowest. The agricultural
classes produce food for an increased number of persons
in addition to themsclves; and the multiplied occupa-
tions bring forward persons who receive their share with
advantage to all.

955. We have cvidence that in England the ad-
vance of which we here speak has gone very far, in com-
parison with most countries. In all other countries, the
agricultural classes are the largest share of the popula-
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tion. In France, for instance, they are two-thirds of
the whole. 7'wo agriculturists support one non-agricul-
turist, besides themselves. But in England, the non-
agricultural is twice the agricultural population. 7'wo
agriculturists support four non-agriculturists®. And
these four reccive their support, as members of some or
other of the various trades and occupations which havo
gradually grown up, amid the increased activity and
multiplied bearings of our industry.

956. I have spoken of the increase of the produc-
tive powers in agricultural labour, because that labour
belongs to the carliest condition of mankind, and is
always the most indispensable.  But improvements may
be made in other kinds of labour also, by which its
powers may be increased, and at lcast for a time, a
number of persons may be thrown out of work. And
this is more likely to happen in manufactures than in
agriculture; because improvements are always slowly
and gradually introduced in agriculture, but in manu-
factures often suddenly and rapidly. But on the other
hand, the desire for manufactured goods may be ex-
tended much further than the desire for food, which
i3 confinod within moderate limits; and therefore,
it may often happen, that when a body of labhourcrs
have been at first thrown out of work, by some im-
provement in manufactures, which dispensed with their
labour, they may have been again absorbed by the ma-
nufactorics, in order to provide for the increased sale of
manufactures to which the diminished prices had given
occasion.

957. But we can hardly venturc to assert that
the multiplication of trades, and the extended use of
manufactures taken together will always provide an
adequate employment and subsistence for the numbers
thrown out of work by the improvements in agriculture
and manufactures. And evenif agriculture be unprogres-
sive, and manufactures of small amount, the numbers
of the people may multiply so that it is difficult for
them to procure subsistence. If this happen, under a

* Jones, On Rent, p. 250.



CIL XIL] HUMANITY. 191

Government in which the sense of Duty is not unfolded,
or in onc in which it is rejected, the people will be left
to struggle with their needs for themselves; and the
hard disci;;linc of want or famine, will limit their increase,
or dispose of the superfluous numbers.

958. It has been sometimes said, that when the
number of the labouring population are too great, it is
the consequence of their own improvidence; that they
ought not to marry and produce children except they
have a recasonable prospect of being able to support
them; that they have tho remedy in their own hands;
since, by abstinence from marriage, they may limit
their numbers, and reduce them to that amount for
which the condition of socicty has need, and which it
will willingly support.

959.  DBut this, though sometimes said by very
humane persons, appears to be contrary to all consistent
humanity. To expect that the labouring classes shall,
by general consent, take the course thus recommended,
is to expect that they, the most ignorant and helpless
class, shall act for the State; and shall act with more
foresight, combination, and sclf-denial, than any State
has even yet acted. Andif it be merely meant that cach
poor man should, for himsclf, act thus; it may be true,
that such Forecast is a Duty; but to this may be oppdsed
in many or most cases, other Duties; the Duty of chas-
tity and the Duty of promoting the happiness of those
we love.  For it can hardly be meant that a poor man
shall never love. ' We may add, too, that when a man
looks to little more than a subsistence for himself and
his family, he may, under the influence of love and hope,
frequently reckon upon so much when he does not
find it; and often his destitution may come by some
change which no forccast could have divined. But
supposing there be a great number of unemployed poor
who have neglected such duties as these; still the ques-
tion recurs, What is the State to do respecting them?
To say that they have neglected their Duty, besides
being of no use in pointing out the remedy for the
evil, has the fault of being a one-sided censure.  For it
iy equally probable that their richer neighbours alsv
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have neglected ¢heir Duty; in not employing them tor
humanity’s sake, as well as for the sake of gain; in not
warning and superintending the poor; in not helping
them at an carlier period; and the like. And both
partics being thus to blame, there appears 2 kind of
cruclty in applying the censure to the party who are
alrcady suffering the conscquences of their fault, in the
bitterness of want and destitution, and with no power
of deriving present relief from the course suggested to
them, .

960. To the question, What is the State to do in
such a case? we reply, that if the number of the destitute
be so great that they cannot be employed upon public
works at home, as we have suggested, 1t appears to be
well worth consideration whether a number of them
might not be encouraged to emigrate to some foreign
country, uninhabited or slightly cultivated, in which
their labour might procure them an abundant subsistence.
Such Colonies have, in all ages, been frequently esta-
blished as a vent for the overflowing population of a
Statc; and in most instances, with mutual benefits to
the Mother Country and to the Colony. Such lands
are casily found, and may be occeupied for such purposes,
with a just regard to the claims and intercsts of the
original inhabitants.

961. DBut though the Emigration of labourers
may thus be a highly beneficial resource, if there be a
temporary superabundance of that class, and no vacant
occupation for them at home; it appears very doubtful
whether the State ought to reckon upon Enngration as
an habitual resource against the evils of a too rapidly
growing population. So far, indeed, as Emigration 1s
the spontancous act of individuals, it belongs to the
habits of the people and is taken into account by familics,
and heads of families, in forming their scheme of life.
But an Emigration on a large scale, conducted by the
State, and composed mainly of destitute persons, makes
too abrupt a change in the community to be entirely
wholesome, and must necds be an expensive mode of
providing for the emigrants. 1%or they must be supported,
not only on the voyage, but till they can support them-
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selves in the Colony. A policy more generally wise,
appears to be,.to facilitate as much as possible’ that rise
of men from the lower to the higher classes of sotiety by.
which the lowest arc prevented from being too numerous;
and to encourage that increased use of manufactures of
all kinds, which, as wo have said, is the most general
resource against the temporary inconveniences agising
from increased manufacturing power. A

962. I have discussed the question of Poor-laws
so far, with reference to able-bodied labourers, because
if it be allowed to be the Duty of the Statc to make
provision for them, it will hardly be denied with regard
to the aged and infirn.  Yet even with regard to these,
there are not wanting important considerations which
may modify this Duty. It is desirable, as an exercise
of prudence and forcthought, that labourers, as well as
others, should save in the season of health and manhood
somcthing on which they may subsist in sickness and in
age. It 15 desirable, as an excreise of family affection,
that aged and infirm persons should be supported and
nursed by their children and near relatives.  If the State
be too ready to take upon itself the burthen of aged and'
infirm persons, children may feel less responsible for the
comfort of their aged parents; parents, for that of their
sick children; and other members of families, in like
manner, with respect to cach other: and thus, the
family affections may be chilled, and family claims dis-
regarded.  And this danger is so far worth attention,
that if & parent, or child, or wife, or husband, of persons
who have enough and to spare, apply for public charity,
the State may properly reject the claim, and cast the
applicant upon the carc of his relatives; not relieving
him except when his necessities have stamped his relatives
with the disgrace of want of natural affection. And
the lesson of the Duty of natural affection, and love of
independence for our relatives as well as ourselves, which
the State thus teaches, is to be extended as far as may
be, even among the poorer classes.  If, however, at last
there remain aged and infirm persons not duly cared for

VOL. 1L 11
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by their relatives, they are proper objects of the care of
the State.

963, 'Wo have been procceding, all through the
argument, upon the supposition that voluntary charity
is insufficient to relieve the distress which exists: but in
cvery community, the question may be asked, Is this
so? Is legal provision for the poor necessary, because
voluntary charity is insufficient? And it has been urged
that the connexion may happen to be in the reverse order;
that voluntary charity may be insufficient, because legal
provision is established. Ior men, it is said, if they are
compelled by law to contribute to the support of the
poor, think their Duty towards them quite fulfilled;
and will not exercise voluntary, as well as involuntary
bounty; but if they be left to the workings of their own
hearts, and to the influence of the distress which they
witness among their neighbours, they will give kindly,
the poor will receive gratefully, and the eftects will be
better than any which a compulsory provision, a Poor-
law, could produce. And thisreal charity to neighbours,
which is exercised in the absence of a Poor-law, will not
be confined to the rich; even the poor will give to those
who are still poorer than themsclves, and all ranks
will be bound together by tics of kindness.

964. Whether the State provision for the poor
shall or shall not freeze the spontancous charity of indi-
viduals, as here asscrted, will depend much upon whether
those who are taxed, on this aceount, look upon the
State as acting towards the poor for them, or for the
poor against them. If the former be the case, which is
what we have supposed; if the State be looked upon as
executing the bencvolent intentions of the citizens, and
thus, as supplying the inevitable deficiencies which must
occur in the practical working of the charity of private
persons, however benevolent and however vigilant, there
appears to be no reason to fear that the pablic stream
will stop the private sources. 'We do not find that the
State’s taking into its hand the enforcement of Owner-
ship or of Contracts weakens men’s habits of Justice and
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Truth; except that in cases whero the Government is
hated, men are willing to defeat the administration of the
Law. Where men look upon the Laws as conformable
to Justice, they rcadily help to enforce them; and in
cases which the Law does not reach, they are the more
likely to act justly, on account of their having promoted
the administration of justice by the Law. Inlike manner,
if men look upon a Poor-law as humane, and approve it
on that account; they are likely both to make the law
effective for the purposes of humanity; and when the
law falls short of tho mecasurc of their humanity, to
supply its defects by their own voluntary acts. They
are the Nation; the law is their law; it is one part of
their dealings towards their poorer friends and fellow-
citizens, but necessarily one part only.

965. The example of England appears to show
that a legal provision for the poor does not extinguish
the disposition to spontanecous charity. Inthis country,
all lands and houses are taxed for the relief of the poor;
and this tax may be considered as a condition of the
tenure of property. And yet there is, perhaps, no country
in which thcere is more spontancous charity; especially
if we include, in this expression, the relicf of the poor in
the various forms in which it is undertaken by Charitable
Socicties. These Associations are something intermediate,
in their naturc, between the State and an individual ;
and they show, that the humanity of Englishmen does,
as we have intimated, look upon the relief given to the
poor by the State, as insufhcient; and sceks to supply
the dcficiency, by the agency of supplementary bodies,
These Associations, again, do not supersede the Duty and
the necessity of individual charity. The charity of cach
person to his immediate neighbours is especially a Duty ;
for of their distresscs, he secs something, and gives to them
becausc he fecls for them. Not only no act of the State,
but no participation in Associations, can supersede this
Duty, as a necessary part of our Moral Culture. We
may add also, that it docs not scem likely that indivi-
dual charity, in addition to the operation of Societies,
will ever cease to be necded, or will ever be less needed,

u2
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in order to relicve the distress which prevails in various
forms. The forms of misery multiply so fast, and the
number of the distressed is so great, that charity is never
entirely victorious in her struggle with them.,  Or rather,
all the excertions which we make are quite insuflicient to
bring the distressed part of the people into a condition
which our humanity can contemplate with any satisfac-
tion. All that we do, serves to show us, among other
things, this; that both the State and individuals must
cultivate the Principle of IHumanity within them to a far
higher degree than they have yet done, in order that
their moral condition may correspond to the actual con-
dition of things, and in order that the continued moral
and intellectual progress of the nation may be possible.
966.  If we can see, cven by the light of rational
morality alone, the necessity of thus cultivating our
ITumanity by acts of kindness and bounty to the poor,
this is still more strongly brought to our conviction
when we take into our account Christian Morality.
The teaching of Christ and his Apostles accepts all the
preeepts of this kind which prevailed among the Jews,
and carries them further. Yet in the Jewish Law, bounty
to the poor was largely enjoined. The Jews were for-
bidden to glean their viueyards, and commanded to leave
something for the poor and the stranger (Lev. xix. 10).
They were directed to lend to their poorer neighbours,
even when likely to lose what they lent  (Deut. xv. 9).
And almsgiving was among them one of the most
necessary practices of a good man.  Christ exhorted his
disciples to carry this practice still further (Matth. v.
42): Give to him that asketh thee. 1le himselt was in
the habit of giving money to the poor (John xiii. 29).
The carly Christian congregations made frequent contri-
butions for the poor (Rom. xv. 26; Gal. ii. 10, &c.). And
this was often urged as a duty in Apostolic injunctions,
The Christians were recommended to lay aside something
for this purpose on the first day of the weck, according
as God had prospered them (1 Cor. xvi. 2). And such
a collection on the Lord’s day has continued to be a
very general practice of Christian congregations, up to
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our own time. In England, indeed, it has been generally
discontinued ; perhaps in a great measure in consequence
of the absolute right to relief which the laws gave to
the poor. DBut there appears to be no reason why the
Humanity of the State should supersede the Christian
Charity of the Congregation. There is, as we have said,
abundant room for the exercise of both. We have already
scen (496, 508) how strongly benevolence to the poor is
urged upon us as a part of Christian Morality.

967. There is another way in which the Laws of
some States, and of England among the number, express
the humanity of the humane citizens, and teach a lesson
of that virtue to those that nced it: namely, by forbid-
ding cruclty to animals, and making it penal. Thiy
is a remarkable kind of Law, as being a very distinet
instance of Laws dealing with manners, as evidence of
vicious dispositions, where no Rights are violated. For
animals can have no Rights. And if it be said that
humanc men have a Right not to be shocked by the
sight of wanton cruclty, it may be said on the same
ground that truth-loving men have a Right not to bo
shocked by wanton lying; and the like; which probably
no one would assert as a ground of legislation.
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Cuarrer XIII.

DUTIES OF THE STATE—PURITY.

068. Tue Dutics of the State connccted with
Purity arc principally those which concern the Insti-
tution of Marriage, which is the foundation of the
notion of Purity, so far as regards the Intercourse of the
Sexes. The State takes the course which the Duty of
Purity preseribes for it, when it establishes and sanc-
tions the Marriage Union, punishes Offenses against it,
makes it a source of Rights to the married Persons and
to their children. But a regard for Purity imposes still
other Duties on the Stato with respect to this Institu-
tion., It is the business of the State, aiming at moral
purposces, not only to sanction Marriages such as belong
to the manners of any stage of society, but also to purify
and clevate the conception of the Marriage Union itself.
Marriage must be, for instance, a union of the married
persons upon cqual terms, so far as the conditions of the
two sexes allow ; with an identification of their interests,
and an engagement of permanent and obligatory com-
munity of life. The Law tcaches this, by prohibiting
Polygamy ; and by denying the Rights of children to the
oftspring of mere Concubines.

969. The closeness of the jural and moral union
between two marricd persons may still further be taught
by the Taw, in its provisions concerning Divorce, the
release of married persons from the marriage tie.  The
entire union of interests, affections, and life, which forms
the highest conception of marriage, is expressed in Law,
by making marriages indissoluble, and prohibiting Di-
vorce altogether. It may perhaps be said, that this is
legislating upon a standard of Morality too high for any
existing state of society. It may be said, that the man
and the woman may, after marriage, find themsclves
mistaken with regard to the union of hearts, and har-
mony of dispositions, which they supposed. They may
come to hate cach other, as much as they ought to love.
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Can it answer the purposes of Marriage to prohibit such
persons from separating ?

970. It may perhaps be further urged, that to
shape Laws by this scheme of teaching a pure morality,
is visionary and mischicvous: visionary, because it will
not succeed; mischievous, because the law deprives
some persons of Rights, or makes them miserable, in its
attempts to teach others. It may De added, that the
true way to legislate concerning Marriage, is to treat if
as a Contract, which it is; to make such provisions
as shall most promote the benefit of the Contracting
Partics: and among others, what more obWous than
this: that when both the Contracting Parties, who must
know best, find the engagement a source of unhappiness,
they shall be at liberty to dissolve it? .

971.  To this we reply, that if we take this Prin-
ciple simply, that the union of the Sexes is a matter of
Contract, and that the Contract may at any time be
dissolved by the joint agreement of the partics, we
must abolish the Laws against Polygamy, and place
illegitimate and legitimate children upon the same foot-
ing. For this Principle leaves no distinction possible
between Marriage and Concubinage.  If any voluntary
engagement of cohabitation, for any time, be Marriage,
there is no need for any Law respecting Marriage.  The
Law, which requires an engagement of permancency, in
order that the Marriage may have legal consequences,
limits the freedom of such Contracts; and does so, in
order that the Marriage Contract may be more nearly
what it ought to be. Concubinage and Marriage are
distinguished, in order that an entire union of two
persons, for social and moral, and not merely sensual
purposes, may be honoured and practised. No union is
acknowledged as Marriage, which does not profess to be
for life. It has been said, that if men and women were
left free to settle the terms of the Marriage Contract,
they would, in most cases, be led to make it a Contract
for life. The number of cases of Concubinage which occur
show that this is true only in avery limited scnse. But even
if this were truc, why does the Legislator reject the cases
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in which the partics do not wish this? If persons wish
to make such a Contract for a limited time, why does
he not sanction and enforce it? Why does he, on the
contrary, make rules which stamp it with a character of
degradation and disgrace? Manifestly, because he wishes
to impress upon the citizens the great social and moral
dignity of a complete union for life, and its superiority
over a temporary or capricious cohabitation. Lvery
Law, then, which establishes Marriage, must have for
its object to teach what Marriage ought to be.

972. But Marriage ought to be, not only an en-
gagement%f mutual affection for life, but also a provision
for rearing a family of children; and this is a further
reason against allowing a Marriage, once made, to be
dissolved. While the children are young, the continued
union of the parents is necessary for the support, pro-
tection, and education of the woman and the children.
And the neccessary offices of mutual scrvice among the
members of the Family, cannot be effectually performed,
except they arise, not from the terms of a Contract,
but from the family affections: and such affections must
want the very nature of love, if they can look forward
to the time when they can terminate. The ties of
Family and Society are not commonly looked upon
as the Obligations of a Contract, which may be dissolved
at the Will of the partics. The TLaw of Marriage
would be at variance with the general fecling of man-
kind, if it so trcated them. Men do not think those
excusable who desert their children, or their parents, in
their need, even if it had been previously agreed between
the parties that they should be nothing to each other.
And further: as we consider it a Duty and even an
Obligation of the parents to support and educate the
children, it is also a Duty to give them that Family
Education which the permanent union of the parents
alone can give.

973. In order to show that the divorce of the
parents would not deprive the children of neccssary
support, care, and connexion, it has bcen urged that
warriages are constantly dissolved by the death of the
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parties, at all ages of the children; and that this event
does not prevent the proper education of the children.
And undoubtedly, if the parents be scparated, by what-
ever cvent, the children may still be brought up, and
cven excellently brought up.  But among the bencficial
influences which operate to form their hearts and moral
principles, their regard towards their parents must have
an important place. And it must make a very material
difference in this regard, whether they have to look
upon their parents as united by an affection which
lasted through life, though one be now taken away: or
as separated by a voluntary act, and perhaps living
in wedlock with new spouses.  If the Law were to lend
its aid to the distribution of the children in such cases,
as readily and as approvingly as to the arrangements of
an unbroken family, 1t would present to us a Conception
of Marriage much Jower and less pure than that to which
a moderate moral culture directs us.

074. Tt is said that an engagement to retain our
affcction through life is absurd, since wé cannot com-
mand our affections ; and that to bind two persons to-
gether, who have begun to hate, instead of love cach other,
18 to inflict upon them an uscless torment.  But though
we cannot command our affections, we can examine our
hearts before we make the engagement: when this is
faithfully done, married life itself, well-conducted, tends
to give permanency to affection ; and nothing can more
impress upon us the necessity of being faithful to our
hearts in the choice we make, than the knowledge that
the step, once taken, is taken for life. Again, this same
knowledge, that the union cannot be dissolved, tends to
control the impulses of caprice, ill-temper, and weariness,
in married life; and to keep two people together, and .
on the whole, very tolerably happy, who might have
scparated on some transient provocation, if Divorce had
been easily attainable. And thus, the exclusion of
Divorce tends both ways to the promotion of conjugal
love and conjugal happiness.

975.  All that we have hitherto said, tends to this:
not that, in any given state of society, Divorce should
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be absolutely prohibited, but that the highest Con-
ception of Marriage is expressed by making Marriage
indissoluble; that the Duty of the State, which is,
among other Duties, to establish such Laws as may
maintain and elevate the Moral Culture of the citizens,
requires the Lawgiver constantly to tend towards this
Conception of Marriage, and this condition. 'Whether,
at the existing point of the moral progress of this Coun-
try, the moral teaching of the Law is made most effectual
by prohibiting Divorce in general, (allowing it only as
the consequence of adultery on one side, and then with
great difficulty,) I shall not attempt to decide.

976. So far, we have considered the subject in
the light in which it is presented to us by Rational
Morality. If we now take into account Christian
Morglity, we find that in it the highest view which we
can form of the entireness and permanence of the mar-
riage union is confirmed. We have already noticed (527)
the condemnation delivered by Jesus Christ against the
practice of Divorce, as it then existed among the Jews.
It has been most commonly understood, that these ex-
pressions contain a condemnation of Divorce under all
circumstances, except in the case of adultery. DBut
there have not been wanting those who have explained
these passages otherwise.  They allege that when it is
said, Those whom God hath joined toyether, let not man
put asunder, we are to recollect that God has not joined
together those between whom there is a settled unfitness
for the marriage union, though man may have done so.
‘When it is said that Moses allowed Divorce to the Jews
Jor the harduess of their heart, it cannot be meant that
he allowed a sin which, according to the common inter-
pretation, is equivalent to adultery. Divoree, they urge,
was allowed for the hardness of men’s hearts, as all law
exists in consequence of the hardness of men’s hearts,
that is, in consequence of their tendency to do wrong.
Divorce was given especially for the hardness of heart
of those who abused the privilege at the time of our
Saviour, for it was the meaus of their showing the hard-
ness of their hearts. And when it is said, Whosocver



CIL XIIL] PURITY. 203

shall put away his wife, and marry another, it is to be
understood that these acts were part of the same design:
such a design is undoubtedly adulterous. Such are the
arguments for the less strict interpretation of this passage.
But cven with this interpretation, the leading point of
Christ’s teaching is plain; that the Christian was not to
be content with such an imperfect view of the marriage
union as was placed before the Jew, but was to aim at
that higher view which was manifested, when in the
beginning God made them male and female.

977. Tt may be said, the view we have been
taking, that marriage is an entire and interminable union
of the pair, would lead us to reject all second marriages ;
and that the law, in order to express the highest Con-
ception of Marriage, ought to prohibit these. And
undoubtedly, a very high view of the sacredness and
entireness of the marriage union may casily lead to a
disapprobation of second marriages; and among Chris-
tians, in every age, there have been those who have
condemned them. DBut yet, when the life of one of the
parties is prolonged beyond that of the other, and when
after the sorrow of the separation has subsided into
calm, the survivor secs before him or her, perhaps at an
early age, and after a brief married life, an indecfinite
remainder of life; the same causes which impel persons
to marriage at first, must often operate again with equal
power, and supply the same rcasons why there should
be marriage. And the law, in sanctioning such marriages,
divests the union of none of its entircness and perma-
nence ; for the engagement is still for life on both sides.
When the act of God has dissolved the first engagement,
the law does not make that which is past and gone,
a fetter upon the present and future; but allows a new
origin of conjugal life, making what remains of the
person’s life, as if it were the whole; which, as to all
engagements, it is.

978. Most States have, in some way or other,
punished Adultery, at least on the part of the wife.
Yet the Law of England, placing Rights as much as
possible on the basis of property, gives the injured
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husband pecuniary damages from the adulterer; and
leaves the public crime to the cognizance of the spiritual
courts,

979. There is another subject, on which it is
necessary to say a few words; namely, the degrecs
of relationship within which Marriage is to be permitted
by Law. In framing a system of Morality, the Moral-
ist is often compelled to dwell upon subjects from which,
on other accounts, he would wish always to turn the
thoughts of men away: Incest is onc of these subjects.
But it will suffice us to treat it in a very brief and
general manner.

980. Without attempting to exhibit, in a more
definite shape, the reasons and feclings which have made
men look with horrour upon any connexion of a conjugal
nature, between the nearest family relatives; it may
suffice to say, that all family relations make the man the
natural Guardian of the woman’s purity. This feeling
of Guardianship on this subject, commonly infused into
the affections, from their carliest origin, extinguishes
the very sceds of desire, and leaves only Fraternal Love.
On the other hand, when no such relation exists, de-
airing love may grow up ; and in societics where men are
frec to choose their partners, there is a constant and
universal feeling of courtship between the sexes, which
tinges their manncers towards each other. This fecling
of courtship, in however many folds it may involve the
spark of desire, is yet inconsistent with the chaste guar-
dianship of Fraternal Love. Ilence, the nccessity of
separating the cases in which persons may not marry,
because they are relatives, from those in which they may
marry.

981. Where tho scparation line is to be drawn,
in ahy given state of Society, is a question difficult
of solution, and necessarily in some degree arbitrary.
The rule may be different in different states of Society ;
for it must depend, in a great measure, upon the Strue-
ture of Families, and the kind of the early intercourse of
their members with each other, and with other Families.
Hence, although the primary family relations must
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always have the same consequences, more remote re-
lationships may be subjected to different Rules of inter-
marriage in different countrics; and one Comntry or
Age is no absolute Rule for another: except only, that
the long-continued past existence of a Rule, on this
subject, is a very strong reason for retaining and ob-
serving the Rule ; since the separation of the two classes
of cases, so necessary to the purity of families, produces
its cffect by being familiar to men’s minds.

082.  Some persons have sought a ground for the
prohibition of marriages between near relatives in phy-
siological reasons, and in the supposed degeneracy of the
offspring when such a practice is continued. But if this
result were far more certain than it is, we could not
consistently make it a ground of legislation, except we
were also prepared to prohibit unions which are far more
certainly the cause of physiological evil; as for instance,
when there is a great disparity of years; or hereditary
discase, or insanity, on cither side.

983. A question of probibited degrees of kindred,
which has been much discussed, is this: Whether a
man may marry his deccased wife's sister.  On this we
may observe, that though much argument on the subject
has been drawn from the law of Moses, such argument
is of no direct force; since, as we have said, one Nation
is no Rule for another; and the habits of society, and
the relations of families, on which the Rule ought to
depend, werc very different among the ancient Jews,
and in our own country at present. So far as the Jewish
Jaw has been the basis of the Rule hitherto reecived, it
has weight; since, as we have also said, an existing
Rule is entitled to great respect. As to the grounds of
decision belonging to our own state of Socicty, we have
mainly to consider, whether, by marrying one sister,
men in general are placed upon the footing of Fraternal
Love with the other sisters; and whether it is requisite
to the purity of this Fraternal Love (on both sides) that
there should be no possibility of its being succeeded by
the love which courtship implies. On these two ques-
tions, different opinions will be entertained by different
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persons. To the first, the manners generally prevalent
in this country scem to direct us to return an affirmative
answer. Whether Fraternal, may, in the course of a
life, alternate with Conjugal, Love, it is more difficult to
say. In one order, at least, this appears not to be
unusual ; since it often happens that a person courts
first onc sister and then another: but this takes place
before the conjugal relation is cstablished : and perhaps
tends rather to show that the fraternal condition ought
to supersede all other affections.

984, On both sides of this question, arguments
may be drawn from the probable consequences. On
the one hand, if the brother-in-law is never allowed to
become the husband, the sister of the deceascd wife may,
without incurring reproach, live with him as a brother,
and -may thus give to the children a mother’s care. On
the other hand, if the brother-in-law may become the
husband, both he and the children may often find, in
such a union, a valuable consolation and resource, after
the loss of the mother. But the purity which is the
object of such Rules, is in danger of some tarnish from
the contemplation of consequences; and we shall not
attempt to decide the question.

Cuarrer XIV,

DUTIES OF TIIE STATE—ORDER.
Of Punishments.

985. Awvn Legislation in a State may be considered
as resulting from the Duty of Order; for all Laws are
means of Order. We have considered Laws, according
to their purpose, as directed by Humanity, Justice, and
the like; and we shall not attempt here to make a
separate class of those which have Order more especially
for their object. But we may consider, as particularly
resulting from the Duty of Order, the Office of the State
in giving reality to the Laws by Sanctions, that is, by
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Punishments. The Laws of each Community not only
lay down certain Rules of Action, commands or pro-
hibitions, for the members of the Community. The
do more: they dircct that certain Punishments shall be
inflicted on those who transgress the Law; as Fine,
Imprisonment, Bodily Pain, Mutilation, Infamy, Exile,
Death. And the Community, by its officers, inflicts
these Punishments. It is in this manner that the Laws
become real Rules of action; and that in the minds of
all men, Law-kecping and Law-breaking become objects
which are sought and avoided, with the same earncst-
ness and care as the other objects of the most powerful
desires and aversions of men. The Punishment which
1I;l‘1us gives rcality to the Law, is the Sanction of the
aw. ’
986. The Laws command what is in the -com-
munity deemed right, and hence, Punishments arc in-
flicted upon actions which are dcemed wrong: although
all wrong actions are not nccessarily punished by Law.
Woe have alrcady cxplained (361, 362) the relation be-
tween the National Iaw and the National Morality.
The National Law expresses certain fixed and funda-
mental portions of the National Morality : but not the
whole. Law deals with external and visible acts, such
as affect men’s Rights; Morality deals, besides, with
acts which are right or wrong, though they do not affect
Rights; and with internal springs of action. The Law
must always be just; but therc may be many things
which are just, and which yet cannot be enforced by
Law. The Law must prohibit only what is wrong,
though it may not prohibit all that is morally wrong.
987. Since the Law should always be just, Punish-
ments should be inflicted only on what is morally wrong.
It is sometimes said that the sole object of Punishment
is the prevention of harm to the members of the com-
munity ; but this is not the conception of Punishment.
Punishment implies moral transgression. Crimes are
violations of Law; but Crimes are universally under-
stood to be offenses against Morality also. 1If, in en-
forcing any law, of which the sole object were the
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prevention of harm to the community, some individuals
were subjected to pain, these individuals being morally
blameless, the pain would not be conceived as Punish-
ment ; if the infliction were to take the character of
Punishment, the proceeding would be considered as
intolerable.  'When persons, afflicted with or suspected
of contagious disorders, are put in constraint for the
good of the community (as in Quarantine), this con-
straint is not called Punishment. A Law that such
persons should be put to death, even though the health
of the community might be so best secured, would be
rejected by all men as monstrous. An object of Punish-
ment is the proveption of Crime; but it is the prevention
of Crime as Crime, and not mercly as ITarm.

988.  Thus though an object of Punishment is to
prevent the classes of acts to which it is affixed, this does
not fully express the object; the object is to prevent
such acts, as being wrong. And the Laws which affix
Punishments to Crimes, prevent them (so far as they do
prevent them) by making men look upon them as wrong;
or at least by making cach man regard them as some-
thing which the community deems wrong, and will
punish because it so deems. And.thus, Punishments,
while they have it for their object to prevent certain
kinds of acts, aim to obtain this object by making men
look upon these acts as wrong. The Object of Punish-
ment, even when it threatens most roughly, is not merely
to deter men, but to teach them ; not merely to tell them
that transgression of the Law is dangerous, but also that
it is immoral. Punishment is a mcans of the Moral
Education of the Citizens. We will trace some of the
applications of this view.

989. In Laws respecting Wrongs, we sce very
evident traces of the moral teaching which the Law-
giver, consciously or unconsciously, has had in view.
Thus, with regard to Wrongs against the Person, one of
the most ancient and general Rules is the lex talionis,
retaliation ; a degree of suffering and harm inflicted upon
the wrong-doer, equal to that which he had himself
occasioned. Such was the Mosaic Rule (Exod. xxi.),
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Stripe for stripe,wound for wound, burning for burning,

foot for foot, hand for hand, tooth for oth, eye for eye,

life for life: and still carlier (Gen. ix. 6), Whoso ghed-

deth man's blood, by man shall kis blood bé shed. Such’
an Ordinance, by making man feel that which be in-

flicts, plainly tends to teach him that all men are bound

together as partakers of a common nature, and are re-

quired to act with a recollection of this eommunity.

Such is the mode in which children are still often taught,

80 as to have unfolded in them the fecling of humamty,

both towards other children, and towards animals, And

thus, in the earlicst measure of punishment, we see a

disposition to proportion it to the degree of guilt, as

measured by the violence done to the common nature of
all men.

990. But it may be said, that the maxims of pu-
nishment admitted in later times deviate from this view,
and arc regulated by the principle that the object of
punishment is simply the prevention of crime, and not
the moral education of the people. And as examples of
such maxims, may be adduced such as these: that
Crimes arc to be punished with greater scverity in pro-
portion to the difficulty and neccssity of preventing
them ; or the facility of perpetrating them; or their
heing committed by combinations of men. These cir-
cumstances, it is said, do not increase the guilt; and
yet, in the common judgment of Legislators, they have
been made to increase the Punishment.

991. But there is, in this judgment of Legislators,
nothing at variance with the doctrine, that the purpose
of Punishment is the Moral Education of the people;
aud that it ought to be regulated by this purpose. Ior
such circumstances as we have mentioned, if they do
not increase the guilt of the transgression, at least
augment the nced which men have of the lesson which
the Law gives, and interpose difficultics in the way of
making the lesson impressive. If stealing privately in
a shop, or stealing from a bleaching ground, or any
other offense, can be committed with special facility ;
those who are placed in temptation require’to be taught
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the criminal character of the act with special emphasis;
which the Law can do only by annexing to it a severer
punighment. And on the other hand, if the crime,
though one of great moral depravity, be one which is
casily provided against, the Law may express its con-
demnation by a lighter penalty than would otherwise
be necessary. Thus a Breach of Confidence, though
it must be looked upon as more guilty than a Fraud
where no trust has been reposed, is visited with a
smaller punishment. And this is quite consistent with
the character of the Law as a Moral Teacher. The for-
bearance of the Law in punishing Breach of Trust, is a
significant lesson to the Trustor ; inculcating the circum-
spection, care, and precaution, with which he ought to
select and control the depositary of his confidence. And
accordingly, when the trust is unavoidable, the punish-
ment is not limited by this double bearing of the lesson ;
as in the case of a theft coinmitted by a servant in the
shop or dwelling-house of his master™; for there it'is
in vain to preach to the Master a vigilance which could
not be cffectually exercised.

992. In like manner with regard to crimes com-
mitted by Combinations of men, there are strong reasons
why the Law should teach the criminality of such acts
with a more emphatic voice, that is, by a heavier
punishment. For this lesson has to contend against
strong influcnces on the other side; the countenance
and encouragement, perhaps it may be, the confidence
and enthusiasm, which men engaged in a criminal act
derive from their combination. A solitary criminal must
feel as if he had all the world against him ; but a band
of conspirators arc a public to onc another; and the
voice of this public, overbearing or misleading that of
the conscience, requires to be itsclf overpowered by the
voice of the Law, teaching with the authority of the
whole community. Ilence, conspiracies and combina-
tions to do illegal acts, are very properly punished with
greater severity than the like acts done by individuals.

993. In order that the Moral Teaching of the

hd Igaley, vi. 9. Crimes and Punishments.
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Law may be effectual, it must be in a great measurc
in harmony with the general opinion of the members of
the community. An attempt to throw the strong con-
demnation of the community upon an act by an extreme
punishment, when the community do not sympathize
with the severity, will make the criminals objects of
pity, and alicnate men’s minds from the Law. DBut
this is not to be understood, as if the Law could pro-
duce no effect, in cxciting, or keeping up, a greater
horrour of certain crimes, than would prevail if the law
were relaxed. If the law be not very strongly at
variance with the moral judgments of individuals, there
are many citizens who, looking upon the law as being,
in general, the support and cexpression of morality, will
have their sentiments, with regard to special crimes,
drawn towards an agreement with the law; and will
look upon such crimes with especial abhorrence, so long
as they are the objects of extreme punishinent. In such
cases, the rclaxation of the punishment may diminish
the prevalent abhorrence of the act. Thus, it is possible
that the removal of the punishment of death from the
crime of incendiarism may make the common people
look upon such acts as less atrocious than heretofore.
The recklessness and malignity of the crime made men
continuc to sympathize with the extreme of punishment
in this case, so long as the law awarded 1t; but the
mitigation of the punishment may possibly weaken the
feeling.

994. The law of rctaliation, which we have men-
tioned as the oldest measure of punishment, is one to
which men’s feelings still very generally assent. That
punishment of death should be inflicted wpon mur-
derers, shocks few persons, compared with those who
are shocked at the infliction of death in most other
cases. Yet Capital Punishment has often been assigned
to crimes of mere fraud, as forging bank-notes, coining
money, and the like. It may be asked, whether this
is consistent with the Principles we have laid down.
Without pretending to justify any particular law, we
may reply, that laws of this kind teach, and arc in-
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tended to teach, a very important lesson ; namely, the
value and dignity of that established order and mutual
confidence under which alone coined and paper currency
can circulate. With the prevalence of such order and
such mutual confidence, a nation may be populous, and
its inhabitants may live in peace, ease, and comfort.
‘Without such order and confidence, the land must be
full of violence and mistrust; the inhabitants few, and
comparatively wretched. e who destroys the order
and confidence of socicty, may be considered as destroy-
ing those lives, which if such crimes as his had been
common, could never have existed. The Law of ancient
times treats the Coiner as guilty of treason against the
Sovereign ; but the Law, at any time, may treat the
coiner and the forger of money as a traitor against the
Soveréign Rule of Mutual Confidence, which is, to a
prosperous and wealthy Nation, the breath of life.

995.  This Lesson, however, applics only to the
State currency ; which necessarily circulates rapidly, and
is taken and given with slight examination. Private
bills are to be protected on other principles. And even
with regard to State currency, if it can by any means
be made impossible, or difficult, to forge or coin imi-
tations of it; it is the business of the State to employ
such means, rather than, by means of extreme punish-
ments, to claim, for the existing form of the currency,
an importance which docs not really belong to it.

996. We may observe, further, that as the con-
sideration of the high value and dignity of the established
order of society, and of the sccurity, confidence, and
tranquillity which result from it, may justify the Law
in asserting the claims of such order in the strong
language of capital punishments, if it cannot be made
intelligible in any other; so this part of the Law, no
less than any othcr, requires the assent of a good citizen;
and, in his proper place, has a moral claim to his co-
operation.

997. It may be that sometimes the long duration
of an orderly and tranquil state of society, and the
comparatively rare occurrence of capital punishments,
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may lead men to forget that a disorderly and violent
state of socicty is possible, and that the danger of it is
kept off, only by the existence, that is by the enforce-
ment, of laws. This forgetfulness, and the repugnance
to the thought of the death and pain of any one, which
a life spent in tranquil socicty commonly produces, may
lcad men to think with dislike of the punishment of
death, and of other severe bodily punishments. But
if this dislike operate so as to make citizens neglect, or
violate, their duty of co-operating to enforco the Law,
the result will be the growth of crime, and the recur-
rence of a disordered and violent condition of socicty.
Judge, Jury, Prosecutor, Witnesses, are alike bound by
this Duty; and alike chargeable with the consequences
of it= neglect.

998. The degree of co-operation which the State
has required of its citizens in the enforcement of criminal
Law, has been different at different times.  Among the
ancient Jews, capital punishment, death by stoning, was
inflicted by the hands of the assembled people them-
selves.  In modern Europe, and in the world in gencral,
the infliction of death, or mutilation for great crimes,
has usually taken place in public; and has been re-
garded with sympathy, or at least with acquicscing
awe, as a natural act of justice, necessary to the safety
of good citizens. The freedom and diversity of opinions
which have prevailed on political matters in England,
have rendered men less generally ready to sympathize
with acts of the State against individuals; and thus,
the sympathy for necessary justice has in many persons,
grown dull, while a sympathy for the individual is
lively. DBut this disproportionate progress of sympathy,
for the good and the bad members of socicty, may casily
go to such an extent as to be a defect in our national
moral culture. The humanity is of a partial and per-
verted kind, which is drawn to the side of the criminal
by the necessary consequence of criminality.

999. The prevalent detestation of criminals has
been, in most states, onc of the holding points of the
general avoidance of crime; and consequently, one of
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the means of a general moral culture. Some punish-
ments so far take this prevalent fecling for granted, as
to make it the instrument of punishment; as when the
criminal is declared infamous; or when he is put in
the Pillory, which is infamy added to bodily pain.
These punishments are, undoubtedly, very unequal in
the weight with which they fall upon different persons,
according to the public opinion respecting the person; and
this is a defect in such punishments. But it does not
appear that orderly socicty can subsist without assuming,
in a great mecasure, that agrecment between public
opinion and judicial proccedings which such punish-
ments assume. If acts, which arc great crimes by the
law, ccase to be infamous, or to shock men's minds,
the law ought to be altered: if for no other reason, yet
for this; that the evils attending the frequency of such
acts, being really felt, may excite general anger against
such crimes and such criminals, and thus bring men’s
feelings into harmony with the law which condemns
them. If the law, as a means of moral discipline, lose
its hold upon men, from being too rigorous, it may
regain its hold by being relaxed : but it is to be recol-
lected that the hold thus gained consists in the suffering,
alarm, and indignation wnich crime produces.

1000. Many attempts have been made to render
punishment a moral Discipline, not only for society in
gencral, but also for the criminal himself; to reform
him, while we punish. And so far as this i3 compatible
with the reality of punishment, it is a Duty to aim at
such an object; not only as a matter of humanity
towards the individual, but also as a step in the moral
improvement of the community: for the persons who
are punished by imprisonment, or otherwise, are, after
a longer or shorter time, liberated; and these form a
part, and in populous States, not a small or unim-
portant part, of those whose collective moral character
is the moral character of the community. How the
reformation of criminals is to be aimed at, whether by
solitary confincment, by making the prisoner’s subsist-
ence or comfort depend upon his industry, or in what
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other way, is a question, rather of Prison Discipline
than of Morality.

1001. The punishments besides death and bodily
suffering, as Fine, Imprisonment, Exile, Deportation to
a convict colony, and the like, differ much in the severity
with which they fall upon different persons, acoording
to their previous circumstances, and the circumstances
of the community. Through the feeling of the repug-
nance which the infliction of death excites in bystanders,
many persons have been led to think that capital pu-
nishments ought to be abolished altogether. If other
punishments could come to assume such a character as
to give to men’s Rights their reality, capital punish-
ments might cease.  But such an increase in the effi-
cacy of lower punishments, as exile, imprisonment, and
the like, must depend, in a great mcasure, upon the
value of those benefits of social life from which the
exile and the prisoner are excluded. If the general lot
of man in society could be made so delightful, that it
would be comparative misery to lose it, Banishment or
Imprisonment for offenders might suftice to keep u
such a condition. But then, it is to be recollected, that
one requisite for our advancing towards a state of socicty
so generally satisfactory, is the cstablishment of Moral
Rules as realities; and to this, at present, there appears
to be no way, except by making Ignominious Death the
climax of our scale of Punishments.

1002. We have said that there are two kinds of
Laws, Laws against Wrongs and Laws against Viee.
What we have hitherto said respecting Punishments,
applies mainly to the former kind. The general Prin-
ciple which we have laid down respecting Punishment
in such cases, namely, that it is to be regarded as an
Instrument of Moral Education, is still more evident
with regard to Punishments appointed for acts, which,
though vicious, violate no man’s Right. Such are Laws
against cruclty to animals; as we have said (967);
Laws against Indecency and Profligacy ; against Pro-
faneness and Blasphemy ; and the like. Punishments
assigned to such Offcnses, evidently have it for their
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purpose to mark the judgment of the State as to what
i3 right, and what is wrong; and to call upon the
citizens to agrce in this judgment. Such Laws are
intended, not to protect the Rights, but to mould the
Manners of the citizens: not so much to prevent the
acts which the Laws forbid, as to foster in the com-
munity a disposition the opposite of that which such
acts betray. The State forbids cruelty to animals,
hecause it approves, and would cherish, the feeling of
humanity. It puts down indecency and profligacy, as
far as a regard for freedom will allow it to do so, be-
cause it respects, and would diffuse, chastity and purity.
It condemns profancness and blasphemy, because it re-
verences God, and would lead all its members to share
in this revercnce. Such Laws are manifestly Moral
Lessons. The State, in promulgating such ordinances,
plainly comes forward in the character of a Teacher of
the Citizens.

1003. DBut yet, this office of teaching must needs
be very imperfectly discharged, if the means which the
State can employ for this purpose are only those which
we have mentioned.  Punishments, when viewed as In-
struments of the Moral Education of the citizens, may
have a significance which they cannot have under any
other point of view; but still, they are Instruments
which can carry the work but a little way. We must
have something different from the Axe, the Scourge,
the Chain, the Branding Iron, in order to raise the
minds of men to any clevated standard of morals. The
use that is made of them, may show that Moral Edu-
cation i3 a Duty which the State acknowledges, and
must needs acknowledge ; but we must look in another
quarter for the only effectual means by which this Duty
can be performed.
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Cuarrer XYV,
DUTIES OF THE STATE—EDUCATION.

1004. Two main questions may be proposed on
the subject now brought before us: Is it the Right of
the Statc to cducate the People? and, Is it the Duty
of the State to educate the People?

We reply to the first question, that the State has
certainly a Right to educate the People, at least so far
as is requisite to one of the objects at which every State
must aim, its own preservation. Such a Right is in-
volved in the State Obligation of Self-Prescrvation, of
which we have spoken. The State cannot continue to
subsist as a State, except there be in the minds of the
Pcople, a certain degree of reverence for Law in general,
and for the existing Laws in particular. The infliction
of punishment requires in some cases (as in the case of
ignominious punishments) the sympathy of the People :
in all cases, their aquiescence. The State cannot give
to its punishments that force which the maintenance of
the existing order requires, except it can diffuse among
the People a moral education in some degree corre-
sponding with the Laws. For this end, thercfore, the
State must have a Right to control, in some degree,
the education of the People; at least so far as to sup-
press all cducation which teaches them disobedience of
the laws, and produces a hatred of the institutions
under which they live. Again; the State must neces-
sarily have a Right (781) of requiring, from its citizens,
Oaths of Testimony, Oaths of Office, and the like, as
means of sccuring a general coincidence between men’s
legal Obligations and their Dutics. But oaths cannot
produce their effect, if men's minds be not religiously
cducated : the State must therefore desire the religious
cducation of its citizens: ande must have a Right to
require that they be religiously educated, at least so far
as to fecl the force of an Qath. Again, the State, in
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prohibiting offenses against Person and Property, aims,
and has a Right to aim (791), at producing not only
quict, but sccurity. It sceks not only to prevent battery
and robbery, which prevention may, in particular cases,
be cftected by mere force: but also, to make men feel
sccurc that they shall not be beaten or robbed : which
can only be done by making the citizens in general
peaccable and honest, instead of being pugnacious and
rapacions. The Statc must therefore have a Right of
educating the People, or of controlling their education,
so that tho general Principles of Morality (160), which
inculcate such virtues as peacefulness, honesty, and the
like, shall be diffused among them. And thus it is the
Right of the State—a Right arising out of the Duty of
Seclf-preservation, and of the protection of Person and
Property,—to dircet or control the education of its
citizens, at least so far as is requisite to diffuse among
the people a respeet for the property and personal Rights
of their neighbours, a reverence for the obligation of an
oath, and a gencral deference for Law and for the actual
Laws.

1005. But the State has not only a Right to
dircet and control cducation so far as this, and on this
ground of its Lower Duties, of Self-preservation, and
of the Protection of Person and Property. The State
has also Iligher Dutics, as we have alrcady shown in
general (933, &c.), and as we have found to be univer-
sally recognized by nations in their Laws. Ifor instance,
the character of the Laws concerning Marriage in all
nations implics that the State must not only aim at the
continuance and bodily comfort of its population, but
also at the cncouragement of chastity and domestic
virtue (968, &c.). The care for the destitute and
wretched shown in the Laws of many States (943, &c.),
shows that the State acknowledges in itsclf the Duty
of Iumanity, and naturally implics that the State
desires to promote this wirtue among its citizens. And
thus the actual Laws of nations in general show that
the Statc universally aims at somecthing higher than
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the protection of Person and Property ; and this higher
object may fitly be described as the Moral Education of
the People.

1006. There arc obvious reasons why states should
thus recognize as a Duty the general moral and intel-
lectual culture of their citizens. The moral and intcl-
lectual culture of men, (including in this, as we cannot
avoid doing, their religious culture also,) is the highest
object at which men can aim ; and one which they can-
not be content to neglect or to have neglected. They
require to have their moral, intellectual, and religious
sympathies gratified, as well as to have their persons
and properties protected. And many modes of con-
ducting this culture, and gratifying these sympathics,
are such as naturally draw men into associations which
exercisc a great sway over their actions. In somg re-
specets, the convictions and feelings which bind together
such associations, may be said to exercise the supreme
sway over men’s actions: for, so far as men do act,
their actions are, in the long run, determined by their
conviction of what is right on moral and religious
grounds: and a government which they hold to be
wrong on such grounds, must tend to be destroyed, so
far as its subjects are free to act. And though men
may for a long time be subjugated by a government
which they think contrary to morality and religion, a
socicty in which this is the general condition of the
subjects cannot be considered as one in which the State
attains its objects. The State, the supreme authority,
must, in a sound polity, have on its side the convictions
and feclings which cxercise the supreme sway. It must
therefore have, on its side, the convictions and feelings
which tend to bind men into associations for moral,
intellectual, and religious purposes. If this be not so,
the State has objects in which it fails, and which are
higher than those in which it succceds: and a portion
of the sovercignty passes, from it, into the hands of
those who wield the authority of Moral, Intellectual,
and Religious Associations. It must, then, be an object
of the State, so to dircet the education of its subjects
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that men’s moral, intellectnal, and religious convictions
may be on its side; and that Moral, Intellectual, and
Religious Associations may be duly subordinate to its
sovereignty. Sec (798).

1007. DBut further, the State has a moral character,
which is represented by the moral character of the go-
vernors of the stato (806), with certain limitations and
conditions (807). The Governors of the State will aim
at the Moral and Intellectual Progress of the People.
It is their Duty to do this, as acting for the State; and
thus to promote the moral and intellectual progress of
the people is a Duty of the State, inasmuch as the
State is represented by the Governors.

1008. The Moral and Intellectual Education of
men is closely connected with their Religious Education ;
and .it does not appear that any Education from which
Religion is excluded, will answer cither the lower or the
higher ends of Education as we have deseribed them.
For the convictions of men as to right and wrong, duty
and virtue, almost universally derive their support and
their efficacy from their convictions respeeting the Will
of God and the Rewards and Punishments inflicted by
Ilim. And cven matters which may be regarded as
having an interest for the intellect only, inevitably lead
men to higher questions which have a religious interest.
Thus the study of the material world leads to questions
respeeting the way in which the world was created and
is directed ; which are to most minds more interesting
than any questions of physical detail. The study of
human history leads to questions respecting the provi-
dential history of the world, which also arc of higher
interest than any mere narration, and which are religious
rather than historical questions.  And thus it does not
appear that Education can be cither complete or satis-
factory, if it exclude religion.

1009. It is not casy to scparate Education into
two parts of which one shall be intellectual merely, or,
as we may term it, secular, and the other, religious.
Nor, if this were possible, is it likely that a mercly
secular cducation would answer the ends which the
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State must have in view. An education of the People
which should cxclude Religion, and the traditionary
influcnce of Religion upon other studies, would not
produce the bencficial effect upon the character and
spirit of the nation which are commonly expected as
the effects of education. If history and poetry, natural
history and natural philosophy, have always been con-
sidered as important parts of education, they have been
so considered because these studies have hitherto heen
pursued by almost all the masters of them in a moral
and religious spirit; so that all the knowledge and
thought which the pursuit of them brought in the
Icarner’s way, co-operated with the influence of morality
and religion. Lven reading and writing, as branches
of cducation, have been considered mainly valuable be-
cause they bring the learner into communication with
the knowledge and the thoughts which belong to man’s
moral and religious nature. If this were to cease to be
the case, if morality and religion were to bo excluded
from cducational studics, the studies would be no fit
cducation for moral creatures.  And as we have already
said (1008), it does not appear to be casy to teach
morality, with any degree of cfficacy or coherence, with-
out combining it with religion.

1010. But on the other hand, this introduction of
religion, as an clement of education, leads to serious dif-
ficulties in carrying into effect the education of the people.
For the religious culture of each person is a matter with
which the State, of itself, cannot fitly interfere, as we
have said (798). And morcover there may be, and in
many nations are, different Religious Bodies in the
people, which cannot casily, or cannot at all, conduct
their religious education in common. And thus the
State, and the Governors who, acting for the State, have
to aim at the moral, intellectual, and religious education
of the people, have to choose among very important
alternatives. Shall they promote a moral, intcllectual,
and religious education, founded on the principles which
they themselves deem to be true? Shall they endeavour
to scparate the moral and intellectual elements of educa-



222 POLITY. [Book v.

tion from its religious portion; and promote the former
portion in the whole of the population, leaving each
religious body to provide for the religious culture of its
members? or shall they promote a distinct cducation,
moral, intellectual, and religious, within the limits of cach
religious body? For we have already endecavoured to
prove that they neglect both the Safety and the Duty of
the State, if they do not in some manner or other provide
for, or promote, the general education of the people.

1011. 'We shall not attempt to answer in a gencral
manner, these questions; for it docs not appear that they
admit of any general answers. They involve in each case,
historical elements on which the answer must essentially
depend.  The mode in which cach nation ought to pur-
sue its moral, intellectual, and religious culture, depends
upon the History of the Nation; and must in each case
be determined by the past and present condition of the
Nation.

1012, Further: the mode in which each nation
ought to pursue its moral, intellectual, and religious
culture, depends upon the History of Religion, as well
as upon thoe Ilistory of the Nation. The History of
Religion, (at least, since the coming of Jesus Christ upon
the earth, and among Christian nations; and in a wider
sense, even beyond these limits;) is the History of the
Christian Church. And thus the solution of the prin-
cipal questions which arise concerning the Duty of the
Statc as to the moral, intellectual, and religious education
of the people, are to be determined with reference to the
History of the Church. And we are nccessarily led to
speak of the Relation of the State to the Church, which
will be the subject of the next Chapter.

1013. Before we conclude the present Chapter,
however, we may observe that the moral and religious
culture of men, both as it stands among the aims, and
duties of the State, and among thefunctions of the Church,
includes the teaching of moral and religious truths to
men and women, as well as to children. It includes not
only the education of the young, but also the instruction
of the adult: preaching as well as tcaching, and whatever
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is, in its effects, equivalent to preaching; that is, all dis-
cussion, exposition and admonition relative to the great
question of Morality and Religion:—as the grounds and
limits of right and wrong, of Duty and of Virtue;—the
Rewards and Punishments of well and ill doing;—the
providential government of the world ;—the work of its
creation and preservation. All such teaching affects
men’s moral character, and consequently, is a matter of
intcrest to the State: all such teaching has to speak of
the Laws and Government of God, and consequently, is
a matter of religious truth, And thus, the State and the
teachers of the nation necessarily come into contact, and
requirc to have their Relation determined, not only as
regards the business of education strictly so called; but
also so far as regards moral and religious teaching in the
widest sensc; whether it proceed from the pulpit or the
press, the chair of the professor, or the cell of the solitary
writer. In Christian nations, however, the Teachers
and Ministers of the Christian Church deserve, on every
account, a more special and prominent consideration than
any other set of Teachers, as heing by much the most
important both for their influence in the nation, and
from the history of the Church to which they belong.

Cuarter XVI.

DUTIES OF TIIE STATE—TIIE CHURCII.

1014. As we have seen, it is the Right and the
Duty of the State to aim at the Moral, Intellectual, and
Religions Culture of the People: and as we have also
scen, this Duty brings the State into contact with the
Religious Teachers of the Nation, It must be determined
what is to be the rclation between Governors and Le-
gislators on the one hand, and Religious Teachers and
Ministers on the other.

But this question must, as we have said, be in all
cases cxamined with reference to the history, both social
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and religious, of the nation of which we have to speak ;
and instecad of propounding any general doctrines on this
subjeet, we shall consider some of the ways in which the
relation” of the Religious Teachers of a nation to its
Political Governors has been determined in the course of
human history.,

1015. In the earlicr ages of the ancient world,
the province of the Legislator and of the Religious
Teacher, were conccived as identical. The Legislator
was himself the Recligious Teacher, or had the
Religious Teachers assuciated with him so that their
authority was combined. There was, in such cases, an
identification or fusion of Law® with Religion. The
Precepts of Religion were enforced by State Punishments;
the Laws were supported by Religious Sanctions.” In
such cases, both the Right and the Duty of the State to
educate the nation were assumed in the largest and most
absolute sense; and were asserted both speculatively and
practically: as for instance, in the imaginary Republic of
Plato, and in the actual legislation of Lycurgus. In
thesg cases, the education of the young is supposed to be
(:omfucted by means of Masters whom the State appoints,
and of Rewards and Punishments which it assigns. And
the individual citizens are supposed to be led to control
all the natural human iinpulses, in obedience to the
Laws, so as to be ready to lay down their lives when
the State requires them to do so; which supposition was
realized in fact by the Spartans on various occasions. In
such cascs the nation is educated by the State in a most
effective and marked manner. Men’s characters are mo-
dified 4nd their wills are moulded into a conformity with
the general purposes and will of the State. And so long
as such a system can be practically maintained, the
State sccures both its own preservation, and the conti-
nuation of that model of human character which has been
chosen as the best in the origifal scheme of the Polity.,

1016. But such a state of things, though it mignt
bhe suitable to the condition of man when his moral and
intellectual nature was as yet very imperfectly developed,
was after a time found to be intolerable and untenable.



CH. XVL.] STATE DUTIES—THE CHURCH, 225

In Greece and in Rome the minds of men could not be
restrained from pursuing their own speculations concern-
ing the nature of the gods, and from coming to conclusions
different from the belief which the legislator had enjoined:
and though punishments were inflicted on this account,
as in the case of Socrates, such occurrences only made the
pressure of the evil more intolerable: while the discased
condition of the State, arising out of the discrcpance
between the belief publicly professed and that privately
entertained, went on increasing. Morcover the harshness
of a polity which took no account of the kindlier senti-
ments of our nature, became more and more oppressive,
as the ideas of benevolence and of justice in its largest
sense, were unfolded among men.  And when, in ad-
dition to these causes of dissolution of such a polity,
the Christian religion came upon earth, teaching with
convincing cvidence the true relation of God to man,
and representing kindness and love as the bonds by
whicli men were mainly to be bound together, not merely
law and necessity ; men accepted Christianity as an inter-
nal government more truly corresponding to their wants
and their feclings, than the merely external government
to which they had previously been subject.

1017.  The internal government cxercised by reli-
gion over the Christians did not inmnediately come into
conflict with the external government of the State; for
the precepts of Christianity taught men to obey the
existing authoritics:—to pay tribute: to submit them-
selves to every ordinance of man: to render unto Casar
the things which are Caesar’s (sce (541)). But still, in
proportion as Christianity became more extensively
diftused among the subjects of the Roman cinpire, the
incongruities which flowed from the existence of two
governments, the ccclesiastical and the civil, with no
acknowledged and definite relation between them, became
more and more unsufferable. For the Christians were,
by their religion, associated into an organized body.
They had their own governors and officers; and their own
administration for purposes of justice and order. They
had already, from the first, been enjoined (for instance

VoL 1I
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by St. Paul, 1 Cor. vi. 7) not to appeal to the tribunals
of the State in support of their rights. They habitually
raised among themsclves sums of money, which they
distributed among themselves, for the support of their
ministers and worship, and for the relief of their poor.
They had been allowed to acquire property in lands and
buildings, for instance, their churches. The Christian
body posscssed the power of inflicting a most heavy
punishment upon those members who grossly transgressed
its Laws, for it could, by Kxcommunication, exclude them
from Christian privileges and hopes. These influcnces
had, in the time of Constantine, made the Christian
organization of the Roman state much more real and
cffective than its traditionary political organization; and
it appears allowable to say that the only mode in which
health and vigour could then be given to the civil govern-
ment, was by recognizing, as Constantine did, the au-
thority of the Keclesiastical (Government. The Christian
religion was recognized as the national religion of the
Roman Empire: the office and dignity of the Clergy
were acknowledged; they were excused from several
burthens which were imposed on other citizens; Fecle-
siastical Jurisdiction was ratified; Assemblies for the
purposes of Kcclesiastical Government were authorized ;
the property of ecclesiastical bodies was secured ; religious
sanctions were thrown round the most solemn of political
occasions; the times and places of Christian Worship
were protected by law from interruption ; the advice and
assistanco of cminent Christian Ministers was sought in
civil matters. DBy these steps, the Christian Church
was made the Lstablished Church in the Roman Empire®
(Principally by the Edict of Milan. A. n. 313).

* « During nearly three centuries, the Christian Society was
latently forming in the center and as it were in the heart of the
Civil dociety of the Roman Empire. From an early period it was
a rcal Society, possessing its governors, its laws, its revenues, its
expenses.  The organization, at first perfect, free and founded alto-
gether upon voluntary and moral ties, was nevertheless stringent.
It was at that time the only association which provided its members
with the joys which belong to the interior life of man; and which
possessed in the ideas and sentiments on which it rested anything
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1018. 'We arc now considering the reasons which
the State may have to establish the Church; and it
appears, as we conceive, that in this instance, such cs-
tablishment was the only mode of pregerving the State
from dissolution: and that this was so appears further
from the entire failure of the attempt of Julian to re-
establish Paganisin, although, in the very attempt, we
have the recognition of the necessity, then felt, of an
Established Religion. But the Church was established
by Constantine, not only as a uscful Institution, but as
the truc Church. Constantine himself became a Chris-
tian: and even if we were to doubt the sincerity of
Constantine’s picty, which there appears no good reason
to do, yet still the grounds of the necessity and advantage
of the establishment of the Christian Church in his time,
lay in the Christian belief of the greater part of the
persons by whom the State was administered and go-
verned. It was because it was in their eyes the true
Church, that its establishment gave security and health
to the State.

1019. The establishment of the Christian Church
as the true Church, and as a neccessary and prominent
element in all Polity, alleviated many of the evils which

which could occupy vigorous minds, employ lively imaginations,
in short satisfy those necds of man’s intellectual and moral being,
which ncither oppression nor misery can completely extinguish.
The inhabitant of a municipium, when he became a Christian,
ceased to belong to his city, and entered into the Christian Socicty
of which the Bishop was the head. In that Society were thenceforth
his thoughts and his affections, his masters and his brethren. To
the wants of this new association were devoted, if nced was, both
his fortune and his personal exertions. Into that Society in short
his whole moral existence was in a manner transferred,

¢ When such a transposition has taken place in the moral order of
a nation, it cannot be long in finding its consummation in the
material order of things. The conversion of Constantine declared
publicly the triumph of the Christian Society, and accelerated
the progress of this triumph.” Guizot, Fssuis sur ' Uist. de
France, p. 19.

I have quoted this to show how completcly the establishment of
Christianity in the Roman Empire exemplifies the views stated in
the last Chapter, art. 1006.

]CI

~
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accompanied the decline and fall of the Roman Empire,
and led to advantages which have been transmitted into
every Christian Nation. The substitution of authorities
and systems of administration which men reverenced,
and with which they sympathized, for mere external
compulsion, gave a new life to Socicty. The ccclesiastical
organization of nations, into Dioceses and Parishes, tended
both to disseminate moral and religious teaching, and to
uphold social order. The Church was desirous to have
religions Teachers, Places of Worship, Schools, diffused
over the land.  The whole of the People in the land,
now made Christians, were recognized by the Church as
belonging to her; and she wished to extend her minis-
trations to all.  This was aimed at by dividing the land
into small districts, and providing for the Christian in-
struction of cach. The Christian ordinance which ap-
propriated the first day of the week to religious worship
and religious instruction was supported by the Law.
All the great events of life, Birth, Marriage, and Dcath,
were invested with rcligious ordinances.  Men, bound
together by local ties with which Christian feclings were
conneeted, were moved to do good to their brethren as
Christian teaching enjoins, They bestowed their wealth
in providing present and future relief for the sick and
needy, and in the maintenance of Christian ministers and
Christian worship among them and their successors.
The tenth part of the produce of the land was assigned
to ccelesiastical uses®. These appropriations of property
to religions nses may be looked upon as a measure by
which a certain portion of the wealth of the country was
saved from the grasp of mere private caprice and selfish-
ness: for though such property might often be applied
to its professed uses in an imperfect manner, and under
the operation of mixed motives ; still, it was nccessarily
better bestowed than wealth which was held under no
condition or limitation. Ecclesiastical property has un-
doubtedly, in the course of the history of Christian

™ This was confirmed by a Statute of Charlemagne for the

Empire. Tithes were established for England by a Law of Ethel-
wolr, A.p. 855.
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Nations, been employed in promoting benevolence, piety,
learning and merit, in a far greater degree thin any
other kind of property. The possessions of the Clergy,
held on the condition of the holders being learned, pious,
and benevolent, and commonly bestowed upon them, in
a great degree in reference to their ability, have been of
far greater value in advancing the moral and intellectual
progress of society, than any other portion of the wealth
of nations. The cases in which the possessions of the
Clergy have failed to produce these effects, have oceurred
where clerical property has been corruptly used; namely,
dealt with as 1f it were private property :—a suflicient
evidence how much more beneficial is the operation of
the former than of the Jatter kind of property.

1020. By the establishment of the Christian Church
as a part of the Polity of the Kmpire, the Clergy’ had
naturally authority as well as maintenance assigned to
them. The arbitration of the Bishops was ratified and
enforced by positive laws; the Clergy were endowed
with privileges in the courts of law and exemption from
civil offices. It was natural that great weight should
be attributed to the advice and judgment of the more
eminent Clergy in all matters; and the counsel of Bishops
was sought in the conduct of public affairs, And in
the course of time the lholders of ceclesiastical property,
became powerful and important members of the State in
virtue of their property, as well as of their character. For
a long period, the establishment of the Church and the
power of the Clergy led to the sway of moral and re-
ligious principles of a better and higher kind than were
recognized by mere sceular rulers.  And the union of all
the clements of the religious organization, as members of
the Cutholic or universal Cluerch, gave to that organization
a strength which enabled it to resist and counteract the
destructive and degrading influences which prevailed in
the breaking up of the Roman Empire.

1021, But the growing consciousness of this
strength led gradually to the assertion of an Eerlesiastical
Supremnacy or Spiritnal Domination ; a form of Polit
which thus grew out of the Polity of an Bstablished
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Church. According to this Polity, the Christian Church
has, here upon carth, a Sovereign Head to which the
Sovercign of the State is subordinate. The pretended
T1ead of the Church claimed this authority upon religious
grounds, as Vicar of Christ: a claim which was after-
wardy justly rcjected by the most enlightened nations
as a bascless usurpation. DBut for several centuries at-
tempts were made to realize this large and lofty idea
of a Universal Christian Church with a visible Sovereign
established in it, having all the States of the Christian
World for its members.  “In this Polity, national and
political distinctions were wholly lost sight of. The
Vicar of Christ and his General Council knew nothing
of England and I'rance, of Germany or of Spain: they
made Laws for Christendom—a magnificent word and
well” expressing those high and consistent notions of
unity on which the Church of Rome based its system*.”

1022, DBut whenever attempts were made to es-
tablish this system of Spiritual Domination in nations
of encrgetic character, already swayed by their political
Governors, these attempts led to fierce conflicts between
the Licclesiastical and Civil Power; and the Ecclesi-
astical Suprcmacy was nowherc completely cstablished.
The Sovercigns of every Nation in Kurope suceceded in
possessing themselves, practically at least, of the greater
part of the temporal Authority which the Popes, in the
day of the full manifestation of their system, claimed as
belonging to the Head of the Church; such as the
Appointment of Bishops, the Control of Eeclesiastical
Revenues, the Authority of Supreme Judge, and the
like. No nation was completely subjected to the Eccle-
siastical Supremacy. Those Nations which recognize
the Pope as the 1ead of the Church on carth, have still,
in various degrecs, asserted the Libertics of their own
Church ; and thus, made it a National Church.

1023. But yct, in the degree in which Spiritual
Domination was exercised, we sce how little fit men are
to be entrusted with Authority of such a character. The
Dignitaries of the Church, thus placed upon a footing of

* Dr. Arnold.
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equal negociation, or rivalry, with Statesmen, by no
means carried into action that better Morality in which
we might expeet religious men to excel politicians.
In their political acts, they were, like other statesmen,
selfish, ambitious, false, violent. Indeed it might scem
as if the absence of superior control, which belongs to
unquestioned licclesiastical Sovereigns, tended to make
men rather bad than good. Some of the most flagrantly
wicked characters which history presents to our view,
are the Church Dignitarics, and especially the Popes,
just before the Protestant Reformation. It was made
apparent that the notion of a Christian world, governed
in a Christian spirit, by an Ecclesiastical Body, under an
Earthly Ilead, 1s one which, from the habitual conduct
of men, must always be a mere dream. .
1024. The resistance which was made to the
claims of the Papal Power, led in various countries in
Furope to the rejection of that authority altogether.
The nation, in those cases, claimed for itself the right of
establishing a National Church :—a member, in some
sense or other, of the universal Church of Christ, but in-
Jdependent of the PPope or any other pretended visible
carthly Head of that Church. But the establishment of
such Churches involved also a rejection of alleged abuses
in doctrine and in discipline which had arisen during the
prevalence of the Papal Power.  The national Churches
thus established were also Reformed Churches.  In of-
feeting such Reformations, it 1s plain that the governors
of the nation assert for the nation, and for themselves
as acting on the part of the nation, the Right and the
Duty of judging what is true in Reljgion, and what is
false. The authority of the Romish Church was rejected
in the Reformed nations of Europe, not only because the
Pope’s Power was an usurpation, and a political evil, but
because the Romish Doctrines were corrupt and er-
roncous. In such a Reformation, the Church established
in the nation might retain its organization, and be-
come a member of the universal Church of Christ more
truly than it was before, by rejecting unchristian errours
and corruptions. An established Church, thus reformed,
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and not destroyed in its reformation, may be looked
upon as a peculiar hoon of Providence: this is the
form of Ecclesiastical Polity which we possess in Eng-
land.

1025. But though a Reformation of the national
Church does not deny, but assumes the Right and Duty
of the nation to judge of religious truth; it may never-
theless happen that the indirect influence of such a
Reformation may make it difficult to exercise this Right
and Duty. TFor the very energy and freedom of mind
which lead to the rejection of a system. of Spiritual
Domination, lead also to further differences of opinion
within the nation itself. Thus the aim and plan of the
Reformation, which cstablished the Church of lngland,
was to reject, both the Polity of EKcclesiastical Su-
premacy, and the various doctrinal Corruptions and
Errours, which the Church of later times taught, along
with that Polity. The Church of England retained
Liturgics, and an organized Church Government by
Bishops.  But other Reformers, the Presbyterians, re-
Jjected Bishops; others, the Independents, rejected Church
Government; and both, for the most, part rejected Li-
turgics. These Sects, however, did not professedly differ
in essential points from the ancient Belief of the Christian
Church, and are termed in England Orthodox Dissenters.
Other Sects have arisen, rejecting more and more of the
ancient Lelief.

1026, 'The existence of the Seets which thus arose
in the various countries of Kurope introduced difficulties
into the administration of an listablished Church in each
nation, At first the duty of national religion was univer-
sally acknowledged ; and the only questions agitated were
what the national Faith should be, what its boundaries,
and how to be sccured. The existence of a great body
of Dissenters from the national Church, made the nation-
ality of the Church imperfect. To avoid this evil, it
was urged that the Ifaith and Worship of the Ista-
blished Church ought to be made as comprehensive as
was consistent with a due regard for Chnstian Truth.
At the Restoration of Charles the Sccond, attempts were
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made to modify the constitution of the Church of England
80 that it should include the greater part of the Ortho-
dox Dissenters.  If these attempts had succeeded, per-
haps for a time the Church might have been more
eompletely national than it became by the exclusion
of such Dissenters ; but probably this course would have
been attended with great dissensions within the Church
itself.

1027. The Polity of an Fstablished National
Church was cast in such a form that Dissenters were at
first punished as such.  This kind of Polity wasin Eng-
land (in 1688) svon succeeded by one in which Tolera-
tion was granted to Dissenters, including liberty of
worship under certain conditions; but the exclusion
of Dissenters from many offices in the State was con-
tinued, as a protection to the Church of Lngland. “T'his
exclusion has now in a great measure heen abolished ;
yet still the Church of Fngland, by the possession of
most of the property, diguities, and functions, which
have in former times belonged to the Established Church,
continues to he preserved as the Kstablished Chureh.

1028 In some other countries in Europe, and
in America, the difficulties attendant upon the main-
tenance of an Fstablished National Church, among a
people divided by various religious opinions, and pos-
sessing free institutions, have led to forms of Feclesiastical
Polity in which there is no Established Church which
can be called National. Tnsome of these forms of Polity,
all the principal prevalent forms of religion are recog-
nized by the State, and receive pecuniary support from
the State, as in Irance. In other cases, no form of
religion receives such support, as in the United States
of North America.

1029.  In all such forms of Polity the greater part
of the advantages which we have noted as helonging to
the Polity of an Established Church are forfeited; but
as we have said, the question regarding the Fecelesiastical
Polity of each conntry depends upon the history of that
country : and it may easily be that in these cases, the
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Polity which has been selected has been determined by
sufficicnt, or at least by weighty historical reasons.

1030. We may remark, however, that the esta-
blishment of cither of these forms of Ecclesiastical Polity ;
—the System of Indifferent Protection, which supports
the ministers of several religious seets, or the Voluntary
System, which supports none, leaving them to be
maintained by the spontaneous contributions of their
own flocks,—docs not appear necessarily to remove the
difficultics and contentions which arise from the existence
of an Established Church in a nation containing a large
body of Dissenters. In the former system, the Clergy,
though paid by the State, do not necessarily use their
authority to uphold the Government. The Clergy of
the principal sect may think the Government irreligious,
and tnworthy of their support, precisely because it does
not recognize any distinction of true and false among
rival religions. And their influenee, in the business of
Education, which is precisely that which ought to make
their existence useful and valnable to the State, may
really be used so as to be dangerous and subversive.
And if any attempt be made to avert this danger,
by making the support which they receive dependent
upon their fidelity to the Government, the consequence
will naturally be that they will lose the confidence
of their flocks, and with this, their power and their
value.

1031. Again, as to the Voluntary System of
providing for religious ministrations and religious
Education ;—if it were introduced so as to supersede
an Established Church, it would be likely to lead to
some of the difficulties just stated. Those who had
considered the Established Church as one of the greatest
national blessings, would necessarily have their regard
for the Constitution much weakened, when the nation
no longer pretended to give a preference to true religion
over false. They would consider that by such a step,
the nation had repudiated its higher duties. And such
an opinion, prevailing extensively among the People,
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could not fail to shake the security of the State and
endanger the permanence of its institutions.

1032. If indeed we imagine to ourselves & nation
where there prevails a strong fecling of pride in the
national history and of confidence in the national insti-
tutions ;—the course of the history having been such as
to dissociate these patriotic feelings from all ccclesiastical
cstablishments, and where there prevails also a strong
religious fecling among individuals: the Voluntary
System may in such a casc be quite reconcileable with
the permanenco of the political constitution and the
stability of the Government.

Yet even in such a case there must, it would seem,
be serious defects in the religious condition of the coun-
try :—for instance, a necessity on the part of the clergy,
of courting the favour and adopting the prejudices of
their flocks, on whom they depend for their maintenance:
and the absence of all provision of religious ministrations
and religious instruction for those who do not make such
provision for themselves. And this want is no small
social evil, since they who need religion most are they who
are unconscious of their need ; and if there be a large body
of the people who from poverty or from whatever cause
remain without religion, and thercfore, as we have said
51008) without cffectual moral instruction, they cannot
ail to be dangerous to social order. And if it be said
that these classes will be provided with religious in-
struction by their neighbours, who have Christian zeal,
and more abundant mcans; and who, perceiving and
compassionating their needs, will teach them and es-
tablish teachers among them :—we may remark that
such a system, so far as it tends to completeness and
permanence, and has its established order sanctioned
and secured by law, becomes of the nature of an Es-
tablished Church. It was by such steps as these that
the Christian Church was originally established among
the nations of Europe.

We have hitherto considered the question of an
Ecclesiastical Polity as it concerns the State:—as it is
determined by considerations drawn from the Duty of
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the State to aim at its own permanence and at the
moral and religious culture of its citizens. But there
are also questions concerning the Duty of the Church,
as determined by the precepts of its Founders and
Teachers, and these we must briefly consider.

Crarrer XVIIL

DUTIES OF THE CIIURCH AS TO ITS
RELATION TO TIIE STATE.

1033. "Wz have scen that the State had originally
strong rcasons for cstablishing the Christian Church;
and that still, where an Established Church exists it
must be looked upon as onc of the greatest of national
blessings. We have seen that the State has grounds
for offering to the Church many temporal bencfits, in
order that the Church may co-operate with the State,
both in its lower and in its higher objccts.

1034. But here the question occurs, Whether the
Church can properly accept these offers? The Church
must direct her conduct by the commands of Christ and
his Apostles, and by the Spirit of their teaching. And
there are texts which express, or seem to imply, direc~
tions to the Christian Minister, not to mix himself with
the business of the State. His concern is with men’s
Souls, not with their bodics or worldly condition. Christ
says, My kingdom is not of this world. 1le commands
his disciples, when they go forth to preach his Gospel
(Matth. x. 9; Mark vi. 8 ; Luke ix. 3), To provide
neither gold, nor silver, nor brass, nor scrip, nor two
coats. lle warns them against taking authority upon
themselves (Matth. xx. 25; Mark x. 42), Ye kAnow
that the princes of the Gentiles exercise domimion over
them, and they that are great exercisc authority upon
them ; but it shall not be so among you. So Matth. xxiii.
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10, Be not ye called masters. And the general tendency
of the teaching of Christ and of the Apostles is, to
inculcate, both an indiffercnce to human riches and
possessions, and a humility, which shrinks from human
honours and political power. It may therefore scem to
be inconsistent with the Christian temper of the Church,
to aceept such offers, of maintenance and authority, as
we have shown reason for the State making to her.

1035, But we may remark, in the first place, that
the injunctions, to disregard carthly possessions and
carthly honours, are given, not to Christian ministers in
particular, but to Christians in general. We have al-
ready (506) considered the importance of these warnings
against covetousness; but we have shown (509) that
these warnings do not prohibit, and did not in the first
ages prevent, distinction of property, and differénces
of wealth among the Christians.  Nor did they prevent
property being held in a permanent form.  The injunc-
tion to take no thought for the morrvio, was always
understood of such thought as might interfere with
religious care about spiritual things. There is no re-
ligious reason why Christians, and the Clergy as well as
the rest, should not possess property on which they
may depend for their subsistence and power of action,
while they devote their time and labour to their own
spiritual progress, and to the teaching and assisting
of others.

1036. That the Christian Teachers ought to be
supported by their flocks, was a rule which prevailed
from the earlicst times of the Church. St. Paul says
expressly (1 Cor. ix. 14), The Lord hath ordained that
they which preachk the Gospel should live of the Gospel ;
and he then quotes Christ’s expression, used when the
Apostles were sent forth (Luke x. 7), The Labourer is
worthy of his hire. He further urges, as proof of the
rcasonablencss of this Rale, both the ordinances of the
Mosaic Law, and the general practice of mankind ;
according to which, the soldier, the wine-grower, the
grazier, live by their respective employments. This he
urges, entirely for the sake of establishing the Rule;
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for, as he says, here and elsewhere, he rcjects the benefit
of it in his own case (1 Cor. ix. 7 and 15; 2 Cor. xi. 9;
Gal. vi. 6; 2 Thess. iii. 9; Acts xx. 33).

In the ecarlicst times of Christianity, the Ministers
received their maintenance from the Hospitality of the
Christians, dispersed through all parts of the Empire:
but when the Empire itself became Christian, Churches
and religious bodies were invested with the right of
holding property. And it has been shown that such
a maintenance of the Clergy in the form of permanent
property, frec from the uncertainty and distraction of
casual contribution, is opposed to no dictate of religion:
if offercd by the State, it may be accepted by the
Church.

1037. In the next place, as to Dignity and Power
conferred upon the Christian Clergy, it is evident that
the injunctions above referred to, containing warnings
against ambition and rivalry among Christians, do not
apply to cases in which the Christian Minister is re-
quested by his Christian brethren to exercise authority
in worldly matters, in virtue of the confidence they
have in his ministerial character, and in authority ex-
ercised according to Christian principles. St. Paul re-
bukes the Corinthians (1 Cor. vi. 1), while they were
but a small part of the Community, for going to law
before unbelievers. If, then, he had lived in a Com-
munity altogether Christian, it may be inferred, that
e would have invested Christians as such with judicial
powers, in the name of the State. The Bishops and
Presbyters were Judges and Legislators for Christians
then ; why should they be less so now, when all persons
profess Christianity ? If the State, on the part of the
Christian Community, offer, to the Bishops and Pres-
byters, such dignity and authority as may make them
valuable helpers in the business of the State, there ap-
pears to be no ground, nor valid excuse, for their re-
Jecting the offer ; especially when it also tends so much
to forward that religious Duty, of bringing men to the
ll(.nowledge of Christ, which is the highest object of their

ives,
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1038. With regard to such passages as have been
referred to, where Christ says that his kingdon is not
of this world, and warns his disciples against cxercising
authority ; it is plain, from the context, that these ex-
pressions were cmployed to correct erroncous views of
the naturc of his kingdom, and of the office of his
Apostles and Disciples. When he told Pilate that his
kingdom was not of this world, it was in order to
disclaim his being a king, in that sense of rivalry to
the Roman imperial authority, which would have made
him criminal in Pilate’s eyes. Accordingly, Pilate, after
hearing this declaration, said (John xix. 4), 1 find no
Jault wn kim.  And the other warning is explained by
the occasion on which it was given,  When, on his way
to Jerusalem, the disciples had had their worldly am-
bition enflamed, by misunderstanding what he had said
(Matth. xix. 23), that they should sit upon twelve thrones,
Judging the twelve tribes of Israel. By this errour, the
mother of James and John had been impelled to ask
(Matth. xx. 21), that they should sit one on Lis right
hand, and the other on his loft, in his kingdom. And
he then uttered the injunction above quoted, in order
to quell these ambitious thoughts; adding, Whosoever
will be great amony you, let lam be your wminister ; and
whosocver will be chicf among you, let him be your ser-
vant: cven as the Son of man came not to be ministered
unto, but to minister®. Dut this injunction would not
answer the end thus pointed out, if the Church were

* See the corresponding passage Luke xxii. 25, The Kings of
the Genliles cxercise lordship over them ; and they that exercise au-
thority upon them arc called bencfuctors.  But ye shall not be so.
But he that is greatest among you, let him be as the younger : and
he that is chicf, as he that doth serve. I am among you as he that
serveth, It seems strange that this passage should be quoted as of
great weight against the recognition of the Church by the State.
We might understand its being supposed to forbid Christians to
exercise any civil authority ; or again, to exercise any ecclesiastical
authority. Butif it be allowed that one Christian may he a governor
in the State, and another a director in the Church, what there is in
the above or any similar passage to forbid the former officer
recognizing, in its due sphere, the authority of the latter, it is very
difficult to see.
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80 to apply it as to permit her Officers and Governors
to minster only in those offices of the State, in which
their services would be least valuable. Bishops and
Preshyters minister to the good of Socicty, more by
acting , as Legislators, and as the Guides of their
Parishes, in Civil, as well as Religious good works,
than they would do as simple citizens: for, as we have
scen, without such a union of offices, the State cannot
pursue its highest objects. 1f the Church were thus to
repulse the Offers of Honour and Office made to her
by the State, as being a State of Christian men who
believe that she is the true Church, and that, without
true Religion, there can be no true benefit to man, or
any Dblessing from God ; she would sin against the com-
mand, to do good to all men, especially to those who are
of the household of faith. With regard to temporal
honours and riches, she must Anow hoth how to be abased,
and how to abonund ; how to be full, and how to suffer
need (Phil. iv. 12).  And if, in the course of Providence,
she has to labour in conjunction with the State, for the
moral and religious advancement of men, the duty of
Christian humility does not exclude official authority.
Christ himself, while he offers himself as an exemplary
reproof of unmeet assumption of superiority, was rightly
called Lord and Master (John xiii. 13; Matth. xxiii, 3).
And St. Paul, notwithstanding such injunctions, gives
various directions to the Churches, and to his disciples,
Timothy and Titus; which imply that he expected
to be obeyed.  And (2 Cor. x. 4, &ec.) he speaks strongly
of the authority, which he might find it necessary to
exercise at Corinth.,  The weapons of our warfare are
not carnaly, but mighty through God to the pulling down
of strony holds.  And thougl I showld boast somerwhat of
our authority which the Lord hath given us jor your
cdification, I showld not be ashamed. The kind of
authority which a Christian Teacher might claim, in
the earliest times, he may accept, when offered by the
RState, on the part of a Christian community, in all later
timnes,

1039. Thus the Church allows her Ministersy and
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ber Governors, to be invested with authority in the
§tate, in virtue of that very injunction to humility which
las been quoted: Whosoeser will be great amony you,
let him minister. The Church, in accepting this lot, is
ot forgetting the declaration of Christ, that Hig king-
dom is not of this world ; but fulfilling the propheey,
that the kingdems of this world shall become the king-
dom of God and of his Christ.

1040.  We have spoken of this system of Feclesi-
astical Supremacy (1021) in which the Bishop of Romo
claimed anthority over the whole Christian world ag
being the Viear of Christ: and of the political objections
to which it was found to be liable. But this Supremacy
was asserted not only on historical, but on religions
grounds : it was not only asserted that such Rights had
been ceded to the Pope by Temporal Sovereigns, but
that they were inherent in his office by Divine Au-
thority. It was asserted that it is the Duty of all
Christian nations to acknowlege the Bishop of Rome as
their Eeelesiastical Head,

The Supremaey, or Primaey, which has been elaimed
for the Bishop of Rome has been grounded on this ar-
gument; First: To St. Peter was given by Christ a
Primacy, or Supremacy of official dignity and power in
the Church, beyond the other Apostles: Second ; this
Primacy was an Ofhice designed to be permanent in the
Churchi: Third; the Bishop of Rome is St. Peter’s
Succes<or in this Office.

1041, But every step of this argument fails,  Wao
do not find in the New Testament any Primacy aseribed
to St. Peter.  Christ gave his promises of future guid-
ance and help, alike to all the Apostles. The power of
the keys which was given to St. Peter (Matth. xvi. 19),
was given to the other Apostles also (Matth. xviii. 18).
The declaration (Matth. xvi. 18), Zhou art Peter, and
uponr this rock 1 will huild my church ; and the gates of
hell shall ot precail against it ; cannot he understood
as if Christ’s indestructible Church were to be built upon
one particular person different from himself. According
to the views of commentators, ancient as well as modern,
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and the manifest hearing of the context, the expression this
rock (émt ravry Ty wéTpga, not thix Peter, Hérpe) in-
cludes a reference, not so much to Peter’s person, as to his
declaration, just then made, (ver. 16), Thow art the Christ,
the Son of the liring God.  Even many of those among
the ancient Christian writers who apply to St. Peter
especially the terms, Thow art the rock, and, I will give
unto thee the keys of the kingdom of hearen, interpret
it of St. Peter’s opening the preaching of Christ after
the resurrection (Acts ii. 22), and extending his preach-
ing to the Gentiles. The narrative, Matth. xx. 25;
Mark x. 42, gives an account of the earnest warning
which Christ gave to the Apostles, when two of them,
John and James, sought a superiority over the rest.
In the history of the Apostles, we find no primacy as-
cribed to Peter.  St. James, not St. Peter, spoke in the
name of the assembled Apostles at Jerusalem.  St. Paul
withstood Peter at Antioch, and declares that he was to
be blamed (Gial. ii. 11).  And in his enumeration of the
oftices in the church, he says (1 Cor. xii. 28), God Jatk
set, first, Apostles, not, first, St. Peter.

There is another passage, by which the claim of St
Peter's primacy iz sometimes supported ; namely, when
Christ says to him (Johu xxi. 13), Simon, son of Jonas,
lovest thow me? ... Feed my lambs. . feed my sheep, But
here, evidently, Jesus Christ is not conferring a power
upon Peter, but giving an admonition.  St. Peter him-
self nses the expression in the same way (1 Pet. v. 2),
Feed the flock of God which is amony you. e also, in
the same place, implies a condemnation of assumed
superiority : Not as being lords over Gods heritaye.

1042, The seccond assertion, that the primacy given
to 8t. Peter was intended to continue in the Church in
after ages, is generally supported by urging that such a
primacy is necessary, to preserve the Unity of doctrine
and discipline, in the Church. But we must reject
altogether the arguments of a theorist who imagines
to himself a constitution of the Christian Church which
he ¢onceives to be nceessary to its completeness ; and on
this ground asserts that such a constitution has always
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existed. We cannot assert any thing to be necessary to
the constitution of the Christian Church which Christ
and his Apostles have not declared to bo necessary.
Nor does it appear that the primacy of the Bishop of
Rome is fitted to secure, or has secured, the unity of
doctrine and discipline in the Christian Church.

1043. The third assertion; that the Bishop of
Rome is the successor of St. Peter in the office of Tead
of the Church ; is contrary to the carly history of the
Church.  The Bishop of Rome was always recognized
as the suceessor of St. Peter in his bishoprick : but the
claim of a legislative and judicial power over other
bishops and their sces, was never allowed till & much
later period; and was never generally allowed, even in
those churches which agreed in doctrine with the Church
of Rome. The Gallican Church, for instance, always
strenuonsly denied the absolute authority of the Bishop
of Rome as IHead of the Church.

1044, It is very natural for Christians to desire
to sce on carth a visible and organized embodiment
of the Universal Church of Christ ;—that body of Be-
lievers, united to Christ as their Head, to which are
promised, as we have said (484), unity, perpetual ex-
istence, and the possession of Religious Truth through
the guidance of the Holy Spirit: to which also is com-
mitted the office (609) of constantly labouring to make
all men truly Christians.  And the defenders of the
Romish Church represent their Church as this Uni-
versal Church; having the Pope, guided on some oc-
casions by a General Council of Bishops, for its earthly
Head; and having Ecclesiastical Governors and Mi-
nisters, of various degrees and offices, acting in a regular
subordination, in every Christian Country.  But the
experience of all history shows that, as we have alrcady
said, men are not sufhiciently pure and spinitual to be
entrusted with a Supernational Authority. The Papacy,
at an carly period, usurped temporal power: and ever
since, there has been a struggle between the Ecclesiasti-
cal and the Political Authority, in every country into
which the Romish Church has found admission. The
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struggle has, in different ages, turned upon various
points, and been carried on by various means; but it
bas never ceased,  The Pope has claimed and exercised,
at various times, the Right of deposing sovereigns, f
absolving subjects from their allegiance, of excluding
whole Nations from a participation in the Ordinances
and privileges of the Christian Church, of sole Juris-
diction over all ccclesiastical persons, and the like.
Such claims, if allowed by States, would render the
whole population of Christendom subjects of the Pope,
in temporal as well as spiritual matters. By the very
Idea of the Catholic Church, these claimg, if they were
cver Rights of the Church, must be so still; and may
be revived, if a favourable occasion should ever arrive.
But in more recent times, the struggle between the
Papacy and the National Government has turned upon
ather matters, ax the appointnent of Bishops, and their
power in the State ; but especially upon the question of
Fducation.  As we have said (1030), if the Church
be protected only, its influence may be subversive of
the State. The Romish Church, wherever it is pro-
tected, must, by its principles, seek to rule or guide
the State. 1t iy the necessary and perpetual rival of the
National Government. Tt does not appear that any
position of equilibrium can be found, in which the
Romish Church and the National Government are ba-
lanced. It does mot appear that the Rights of the
National Chureh, considered as a branch of the Roman
Catholic Chureh, can ever be so defined as to produce a
tolerable measure of tranquillity.  The whole history of
Karope, especially from the time of Pope Gregory the
Seventh, ix, for the most part, the history of the War
between the States of Furope and the Papaey. In
England this war never ceased to agitate and torment
the land, till the time of the Reformation. Perhaps in
Countries where the Government is despotic, there may
be a treaty of allianee between the Roman Catholie
Church and the Despotic State, by which, expressed or
understood, the subjects may be retained in tranquillity ;
but this must be a tranquillity which excludes all
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Political Freedom and all Moral and Religious Pro-
uress.  Where there is a movement party, its dangers
and evils may be greatly angmented by its combination
with a Romish Party in the same Country (888).

1045, The experience and apprehension of the na-
tional evils belonging to the Romish System of Keclesi-
astical Polity, joined with a conviction of its religious
errours, led many nations in Furope to cast oft its yoke,
and to establish National Churches,  These National
Churches are members of the Universal Church of
Christ ; but, for the most part, they have no established
extranational relations and ties ; exeept so far as religious
svmpathy may be deemed to be such. They have no
extranational carthly Head ; if they have a visible Head,
it is the Head of the Nation, the Sovereign.  For sinco
the Religious cannot be made superior to the Political
Authority, the Political Authority must he superior to
the Religious, in matters in which the Ultimate Autho-
rity comes into play. In such National Established
Churches, the Eeelesiastical Authorities, as they are
upheld by the State, derive their Authority in some
measure from the State; this derivation not interfering
with the Spiritual Authority which they have as minis-
ters of the Chureh of (‘hnst; and which they derive
from Christ’s Commission through the channel of the
Spiritual - Authorities of the Chuarch.  (Matth, xi;
Mark iii. 13; Luke vi. 12, And again, after the Resur-
rection, Matth. xxviil. 16; Mark xvi. 15; Luke xxiv. 44;
John xx. 22).

1046. A National Church affords a position of
equilibrium for the Relations of Church and State,
in proportion as it ix fully and completely established.
If the Polity of an Listablished Church be imperfectly
carried out, then there arise great difficulties ; especially
on the question of Education.  These difficultics may
draw the Polity nearcr and nearer to the Polity of mere
different Protection of the Church.  But this latter
Polity, as we have already said, bay its own difficulties
and evils, which are, in most cases, greater than those of
an Established Church.
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1047. By the views which we have explained in
the present and the preceding Chapter, we are led
to the conviction that the Polity of an Established
Church, the intermediate position between the System
of an equal Protection of religious truth and falschood,
which can never satisfy a religious nation; and the
System of Spiritual Domination, which is inconsistent
with national tranquillity and freedom, is the position in
which, if the course of history have happily led to it,
national safety, national morality, and national progress
may most reasonably be hoped for.
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RIGHTS AND OBLIGATIONS BETWEEN
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Cuavrer L
INTERNATIONAL LAW.

1048,  'Wg have already spoken of States as Moral
Agents, and have treated of their Rights, their Obliga-
tions, and their Duties,  We have hitherto spoken of
these, only so far as they belong to the relation between
cach State and its own members. But States have also
relations towards cach other. States are Nations, acting
through an organized Government; and Nations, as well
as Individuals, may commit acts of violence, make
agreements of mutnal advantage, possess property with
its appendages, and the like.  In such actions, there
must be a difference of right and wrong: Morality must
apply to the dealings of Nations with cach other; and
before quitting the subject, we shall treat briefly of that
branch of Morality.

1049.  In the Morality of Nations, as of indivi-
duals, Duties must depend upon Righty and Obligations;
and Rights and Obligations cannot exist without being
defined.

The Rights and Obligations of individuals are defined
by actually existing Laws: they have their form and
limits, in cach State, given themn by the National Law;
but their general conditions are the subject of an especial
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branch of Morality which we have termed Jus. The
Rights and Obligations of Nations must also be defined
by actually existing Laws. The body of Law which
gives them their form and limits is Tnternational Law.
But, inasmuch as there exists no single definite scat of
authority, from which such International Law can be
promulgated, in the way in which the National Law is
promulgated by the National Government; the Rights
and Obligations of Nations are determined, in a great
degree, by a consideration of their genceral conditions;
that is, by International Jus. And hence, we give, to
this part of our subject, rather the latter name, implying
a Doctrine of International Rights and Obligations ac-
cording to their nature, than the more usunal name, of
International Laee, which appears to imply a Code of
such Law, alrcady established by adequate \uthority.

1050,  But it may be asked; If no Code of Inter-
national Law exists, how can International Rights
and Obligations exist? and how can the Morality which
assumes their existence be real? since we have already
shown that Rights cannot actually exist without being
defined, and cannot be defined except by Law.  To this
we reply, that though there ix no Code of International
Law, promulgated by any =ingle Authority, there are
many {{ulcs, Maxims, and Principles, which have Deen,
at various times, and on various occasions, delivered by
various authoritics; and which, being accepted and sane-
tioned by the assent of Nations in general, do compose,
in some degree, a body of International Law., It may
be added, that inso far as this body of Law is loose and
imperfect, Rights and Obligations are also loose and
imperfect, and the grounds of International Morality
shake under us. It may be added further, that the
bady of International Law, in the course of the jural
and moral progress of Nations, constantly becomes more
and more exact, more and more complete; and that,
along with this improvement and extension of Interna-
tional Law, International Morality becomes more and
more firm in its basis.  Nations have the power of
pushing onwards their moral and intellectual progress in
this direction, no less than in others.
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1051. International Law is sometimes called The
Law of Nations: meaning, by this phrase, the Law
beticeen Nations. But this phrase may create confusion,
from its resemblance to the phrase Jus Gentivan, which
is used by the Roman Lawyers, to denote, not Interna-
tional Law, but Positive or Instituted Law, so far as it
is common to all Nations. When the Romans spoke of
International Law, they termed it Jus Feciale, the Law
of Heralds, or International Envoys.

1052. The Jus Gentiwm, the Instituted Law com-
mon to all Nations, is sometimes put in opposition to
Jus Nuture, the Law of Nature, a Law which it was
conceived might be deduced from necessary Principles.
Thus Grotius* agserts that jure nature, subjects are not
bound by, nor responsible for, the acts of the Sovercign,
but that jure gentian, they are.  But from whit has
been said already, we see that this distinetion cannot be
maintained.  For, as we have said, no Jus, no doctrine
concerning Rights and Obligations, can exist without
Definitions of Rights and Obligations; and such defini-
tions must be given by historical fact, and not, by mere
reasoning from ideas, as the conception of o Jus Naturae
assumes. And as this general reasoning shows that
there can be no foree in distinctions like the one just
quoted, so we can easily show the distinetion is untenable
in the special instance. The reason which Grotiug as-
signs for the distinction is this: Mero waturm jure, ez
Sucto alieno nemo tenelur nist gui bonorune gnceessor st :
“By the Law of nature, no man is hound by another’s
act, except he have the succession to his goods.”  To
this argument we reply, that children are bound by the
acts of a parent, not in consequence of any special expee-
tation of succeeding to his goods, but in virtue of the
genceral tic of the Family; and that subjects are, in like
manner, bound by the acts of the Sovercign, in virtue of
the general tie of the State.” The State is a bond which
unites men Jure Nature, in the same sense in which
the Family does. Man, considered as a moral agent,

* Dc Jure Belli ¢t Facisy, 111 2, 1,



252 INTERNATIONAL JUS, [Book vI.

can no more divest himself of the bonds of social, than of
domestic socicty. The assumption of a State of Nature
in which family tics, and their bearing on property,
exist, while political ties do not exist, is altogether arbi-
trary. We sce this arbitrary character strongly marked
in the argument of Grotius. To say that, by the Law
of Nature, the succession of children to the goods of the
parent is recognized, but the anthority of the sovereign
18 not recognized, is to assume a Law of Nature at va-
riance with the most general Laws of Nations: for all
Nations have inforced the latter Rule, but many have
rejected, or limited and modified, the former.

1053.  But though we are thus led to reject the
Jus Nature, as a source of Rights separate from, and
opposed to, the Jus Gentium ; we are not to lose sight of
the truths which Jurists have endeavoured to express by
this separation and opposition.  And these truths are of
two classes.  In some of the contrasts of this kind, the
Law of Nations stands above the Law of Nature, as
being a source of more full and definite Rights.  Suchis
the case in the instance just noticed: for there, the bond
that unites the Sovereign and the Subject is spoken of
as something added, by the Law of Nations, to Rights
and Obligations which man has by the Law of Nature.
And the truth here involved is, that however imperfect
political =ocicty may be, we ean conceive man to exist
i a State in which political ties are still weaker,
and yet not quite to lose his moral nature.  If, hypo-
thetically, we take away the mutual relations of the
State and its subjects, we can still conceeive the relations
of Family toremain; and even Property to exist: although,
in truth, on this hypothesis, Property can exist only, in
s0 far as the Family takes the place of the State.

1054, But in another class of such contrasts, the
Law 'of Nature stands above the Law of Nations; as
being a source of a higher morality than may be exem-
pliticd by any given rude state of Law. Thus we may
say, that, among the ancicnts, by the Law of Nations,
the inhabitants of a conquored country became slaves;
but that there is a Law of Nature, the bond of a com-
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mon humanity, which abrogates this cruel Law. And
the general truth involved in such assertions is, that the
TLaw of Nations, whatever, at any particular time, it
may be, may always be made more just and humane;
and ought to be made more just and humane, in order to
correspond to man’s moral nature. As in the former
contrast, it was implied, that the Law of Nations is
never so bad as to divest man of his moral nature; so
here it is implied, that the Law of Nations is never so
good as fully to satisfy man’s moral nature,

1055. The Law of Nations, including, in this,
Iuternational Law, is subject to the conditions of which
we have already spoken as belonging to the Law of any
one Nation, It is capable (361) of Progressive Standards:
it is fixed for a given time, and obligatory while it is
fixed; but it must acknowledge the Authority of Mo-
rality (3635), and must, in order to conform to the moral
nature of man, become constantly more and more moral,
The progress of International Law in this respect, is more
slow and irregular than that of a well-guided National
Law; and this circumstance, as well as the feebler and
more mixed character of the authority of International
Law, may sometimes make the influence of Moral prin-
ciples more obscure in this than in other departments
of Morality.  Yet a brief survey of International Jus,
in the form in which it is presented by some of the most
generally esteemed writers on the subject, will show
that it 1= in fact, an important part of Morality, and
depends mainly upon the Principles which we have
already established,

1056. We have said that International Law, in
ita rudest form, involves a recognition of the moral nature
of man.  To illustrate this, we may remark, that in the
rudest form of International Law, we have a distinetion
of the States of War and Peace. This distinction im-
plies a limitation, by common understanding or agrecment,
of the state of universal war of every man against every
man, which we must conceive to prevail, if we consider
man as a creature impelled merely by desire and anger.
Among animals, we have, properly speaking, ncither
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war nor peace. Some live together harmlessly, some
are in constant conflict, according to their instincts.
There may be pauses of the struggle, arising from mutual
fear, or saticty. But there is, in such creatures, no
consciousness of a common Rule, no apprehension of
Rights vested in the partics by such a Rule. The
conception of the Rights of War introduces the moral
naturc of man. In our survey of International Rights
we shall therefore first speak of these.

Crarrir I1.
' THE RIGIITS OF WAR.

1057. IlisTory gives us a glimpse of an ancient
state of things in which the distinction of War and Peace
had not been established for nations in general.  The
occupation of the Pirate, who plunders all whom he can
overpower, was not less honourable than other occupa~
tions; and States granted to other States, or to particular
persons, a protection from spoliation (dovAia) as an
exception to a general Rule.  When peaceable relations
were permanently established among the Greek States,
this was still looked upon as the result of a Convention,
which included them only.  In Livy*, the Macedenian
ambassadors say, “Cumn barbaris cternum omnibus Gire-
cis bellum est, eritque.” A like state of things is indicated
by the latin word “hostis,” which signified alike “a
stranger” and “an encmyt.”  The introduction of the
term *perduellis,” an cnemy proprio nomine, indicated
the establishment of a distinction between the two,
though Cicero interprets the fact the opposite way;
namely, that the open enemy was called a stranyer as a
gentler term, “lenitate verbi tristitiam rei mitigante.”

1058. It was an important step in International

* B. xxX1,c 29. t Cic. Of 1. 12,
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Taw, to establish this distinction between War, and
Piracy, the practice of general spoliation.  And for this
purpose, it is proper to give a definition of War, A
definition which has been given, and which may serve
as the basis of our remarks, is this*, ¢ Bellum est con-
tentio publica, armata, justa.” It is necessary to attend
to cach of these three conditions.  War is a public con-
test: it is the act of the State, towards another State ;
not an act of or towards individuals. Ilence, a contest
with Pirates and Robbers, who are lawless individuals,
is not a War; nor do the Rights of War belong to such
persons.  Again, War is an armed contest : for States,
having no common superior who can decide their dis-
putes, have no other ultimate authority to which they
can appeal.  On this account War has been termed
“uitima ratio regum.”  But still] though the contest
is an armed, it is a just, that is, a professedly just one,
Though War is appealed to, because there is no other
ultimate tribunal to which States can have recourse, it
is appealed to fur justice. Tt may easily happen between
States; as between litigating individuals, that cach has
a just cause.  Thus, when Attalus left his kingdom by
testament to the Romang, the heir had the Right of
legitimate, the Romans, the Right of testamentary, sue-
cession, It is necessary that a State should have on ity
side some such asserted Right, in order that its War
may be consistent with International Law. A State
which should make war upon its neighbours, without
asserting any claim of Right, professing only a desire
of conquest, a hatred of its enemy, or a love of war for
its own sake, wonld have no just claim to the Rights
of War; and might most fitly he declared a Common
Snemy, by all States which acknowledge the authority
of International Law,

Under the above conditions, States have a Right to
make War, as we have already said (775).  This Right
may be unjustly, that is immorally, used ; as individuals
may use their Rights immorally, and may e¢mploy the
forms of justice for unjust ends.

® Albericus Gentilis, D Jure B-lli. 1589,
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1059. War, so understood, is conceived as a state
in which the hostile parties have mutual Rights and
Obligations, notwithstanding the efforts they are makin
for each other's damage or destruction. The Rights of
‘War, among the ancients, extended to the Right of
cnslaving or putting to death all who were taken pri-
soners in battle, and even all the inhabitants of a con-
quered country. Yet the same Laws of War condemmned
those conquerors who refused Sepulture to the dead
bodies of their enemies; the same Laws required a
reverence for the IHeralds who acted as international
envoys, and an exact fidelity in observing Truces and
Treaties.  Moralists have been blamed for saying that
to cnslave vanquished, and to kill captive cnemies, is
not contrary to the Natural Rights of War. Yt we
sce how nataral such practices are, for they occur in
all nations at the early periods of their jural career.
The proper condemmation of these practices is, not that
they arc contrary to the Natural Rights of War, but
that they are the Rights of War in a rude and savage
condition of nations, and arce condemned by International
Law, when it has made any considerable progress in
humanity.

1060. In ancient {irecee and Rome, cvery citizen
was considered as a soldier; but in modern times, the
combatant is distinguished from the non-condbatant part
of the nation, and there are different classes of Rights of
War applicable to these different classes of persons,

1061, The Rights of War, as they affect Com-
batants, are purified from much that was savage and
crucl in their carlier form, by taking into account the
general conception of War; that it is the use of the
public Foree of the State in order to enforce its asserted
Right. The public Force, Armies and Navies with
their munitions, act so as to damage, defeat, and destroy
the Armies and Navies of the cnemy. Armies are de-
feated by destroying their organization; and hence, as
soon as & man, or a body of men, by surrendering, has
ccased to belong to the organization of the army, he is
1no longer an object of active hostility. e is a prisoner.
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The same is the case, when a ship, in a fleet, strikes
her colours. In the sicee and capture of a fortress, the
amount of severity exercised upon the defenders of the
place, depends upon the obstinacy of the struggle be-
tween them and the assailants.  If the defense have
been very obstinate, and the place is taken by storm,
the practices of War, up to the most modern times,
partake of the savage and cruel habits of the rudest
nations. But thongh, on such oceasions, unresisting
men and helpless women may suffer death or violence
in hot blood, the voice of all eivilized nations condemns,
as violators of the Rights of War, the soldiers who com-
mit such deeds i eold Wond. Sometimes severities are
inflicted upon a captured garrison, professedly on ac-
count of o resistance too long protracted.  In such cases,
the severity may be considered as a punislnent which
the Laws of War entitle the victor to inflict, in return
for dumage and delay which the defenders have need-
lessly occasioned him, since their ultimate success was
hopeless.  The Romans spared the aarrison of a place,
if it surrendered before the battering-ram struck the
walls, To put to the sword the garrison of a captured
place, in order to strike terror into other places; and
paralyse their resistance, s o course which has an aspect
of savage cruclty ; vet it is asserted to be conformable
to the Laws of War; and has even been defended, as
humane, becausc it tends to bring the war to an end,
In like manner, the putting prisoners to death in the
way of retaliation, or of punishment for violated faith,
has a most cruel aspect; yet if this be not done, how
is the cruclty, when commenced on one side, to be
punished or stopped ¢ and how can there be any value
in the giving of Hostages for the performance of a
treaty 2 That War has necessarily inhuman features,
such as these, shows us how much the cause of hu-
manity requires that the operation of War should be
superseded in all possible cases.

1062. The Laws of War which limit the modes
of action of the combatants, flow from the conception
of War,—that it is the Action of one State against

VOL. IL K
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another State, to enforce justice by its public force.
The force used is to be public; hence assassins, poi-
soners, secret incendiarics, are prohibited. Damage done
by such mcans, cannot be avowed by a State; and
hence, cannot be a part of the conduct by which the
State publicly sccks justice.  Also, such damage cannot
be used so as to make a State alter its conduct, and
therefore cannot be used so as to obtain justice. DBut
this view does not prohibit operations which are clan-
destine for a time, as an ambush, or a mine; for these
are works of an army, and have the same results as
other acts of warfare,

1063, Stratagems are frequently employed in war-
farc; and it may appear difficult to rcconcile some of
these with Good Faith; as when a general allows his
enemy to get hold of letters, or informants, purposely
contrived to deceive. But it is to be recollected, that
the Rules of Good Faith apply only to those modes of
communication with regard to which there is a Mutual
Understanding.  Soldiers are bound in Good Faith to
respect a truce, a flag of truce, a demand of parley, or
any other recognized mode of communication between
combatants: tor these proceedings are conformable to
known Laws of War, and tend to the termination of
hostilities.  But when a general judges of his encmies’
intentions by his motions,—the information of neutral
persons, intercepted letters, and the like,—he rests,
not upon a mutual understanding, but upon his own
sagacity and vigilance, in detecting the truth from the
appearance. At the same time, the Laws of War
allow him to visit, with the utmost severity, any
person who intentionally misleads him by false intel-
ligence.

1064, It appears, at first, an inconsistency in the
Laws of War that though they do not forbid a general
to use Spies, or to tempt the enemy’s soldiers to desert,
they visit with immediate death any one found engaged
in such attempts. DBut it is to be recollected that in
‘War, the infliction of death is not a punishment, but a
means to an end. A general must, from a regard to
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his own safety and success, make the task of spies and
seducers as diffienlt and dangerous as possible,

1065. By the progress of the Laws of War, from
their ancient to their modern forms, much has been
done to make Warfare more humane, or, as it is termed,
more civilized. In the middle ages, the practice was
introduced of sparing the lives of conquered foes, and
giving them their liberty, on the payment of ransom.
In more recent times, when soldiers yield, they ask for
quarter, and are made prizoners of war. Such prisoners
aro often exchanged between the two hostile parties by
a cartel or agreement,  And even before a prisoner of
war i3 liberated or exchanged, he often has his liberty
allowaed him, on giving his parole, or word of honour,
that he will not serve as a soldier till the War is ended.

1066,  In War, as we have said, the destruction
of men is used as means to an end ; but every step, in
the Laws of War, by which bloodshed and violence are,
in their extent, limited to their end, the attainment of
just terms of peace, i a gain to humanity.  Henee it is
to be desired that the Laws of War should eondemn
that wanton and aimless inhumanity which, as has been
mentioned, is often perpetrated in hot blood on the
storming of a fortress. It is therefore very satisfactory
to find an eminent military writer® expressing an opinion,
that the plunder of a town after an assault ought to he
made criminal by the Articles of War,

1067. In the treatment of Non-combatants cspe-
cially, the modern Laws of War are more humane than
those of ancient times. When an enemy invades the
territory of a hostile State, it strikes at the State, not
at individnals.  Tts object may be to take permanent
possession of the territory on the part of its own State ;
but at any rate, its operations suppress and exclude the
authority of the hostile State; and thus do violenee to
it, as a State. Ifence, the invading anny, so far ag it
succeeds, supersedes the higher functions of the State
in the invaded country. It respects private property ;
but it assumes the right of taxation, and exercises it, ay

* Napicr, Hist. of the War in the Peninsula, Vol. vi. p.215.
K2
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in a case of exigency, by levying a heavy Contribution.
If the inhabitants pay this contribution, by the Laws
of War they are not to be further molested; and are to
he protected in the exercise of agriculture, trade, and
art. In such cases, the usnal Tribunals are, to some
extent, superseded by Military Law; because, as we
have said, the invading Army assumes the functions of
the invaded State.

1068.  In War, though Private Property is re-
spected on Land, it is not spared at Sca. Mcrchant-
vessels, and their freight, belonging to citizens of hostile
States, become the prize of their Captors.  There is an
evident reason for this difference of the Laws of War,
on Land and on Sea; for a merchant’s vessel at Sea
is not under the protection of the State, in the same
manner as his warchouse on land.  To make prize of
a merchant-ship, is an obvious way of showing that its
own State is unable to protect it at sea; and thus, is a
mode of attacking the State. It has sometimes heen
proposed that, in time of war, Private Property should
be respected at sea, as well as on land; hut there are
great difficultios in carrving such a Rule into effect®.
Conventions have, however, sometimes been made be-
tween nations to this effect,

1069, On the other hand, States often grant to
private persons, who are willing to fit out a ship at
their own expense, Letters of Marque, authorizing them
to carry on warlike operations against the enemy. Such
persons are called Pricateers. Such authority 13 some-
times given under the name of Reprisals, as a means of
obtaining redress for private wrong<.  Such practices
make a kind of partisan warfare at sca.

1070, Tn many other cases, as well as in that of
merchants, the fortune of non-combatants is inextricably
mixed up with that of the combatants; thns, when a
town is besicged, the inhabitants necessarily suffer by
the attempts which the besiegers make to overpower
the garrison.  And sometimes the greatest weight of
the misery thus produced may fall upon the peaccable

* Manning, Law of Nations, B. 111, c. iv.
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inhabitants; as for instance, when a town is rednced
to yield by famine.  The horrour excited by such cases,
has led to the suggestion, that it should be one of the
Laws of War that all non-combatants should be allowed
to go out of a blockaded town; and that the general
who should refuse to let them pass should he r(-gardvd
in the ~ame light asx one who should murder his pri-
soners, or should be in the habit of butchering women
and children®

1071, In order that countries which are the scat
of War may enjoy the advantage of the Laws of civilized
warfare, it is necessary that they themselves should at-
tend strietly to the distinetion of Combatants and Non-
combatants, If the inhabitants of an invaded country
carry on what s called a guerithe ox partisan warfare
against the invaders; the inhabitants, individually, de-
stroying them and their means of action, in any way
that they can; such a country cannot be treated ac-
cording to the more humane Laws of War; for the
inhabitants themselves destroy the foundation of such
Laws, the distinetion of Combatants and Non-com-
batints,  And this restrietion need not interfere with
the patriotic zeal which the inhabitants feel, to repel the
imvaders,  For they may enlist in the organized army
of their own country 5 and <upply the Government with
resources for its defense to the ntmost of their power.

10720 Tt may be asked, whethery on these prin-
ciples, the Laws of War allow the hombardment of an
undefendded town, or the Laving waste a provinee with
fire and sword.  Such proeecdings are condemned as
odions by international jurist<t 3 who, however, do not,
venture to pronounce them to be violations of the Rights
of War. Tt is evident that, like destroving ships at sca,
sueh acts <how that the <uffering Sate cannot defend
its subjects. DBt they helong to a <avage and eruel
form of war, which all humane and civilized men must
desire to see utterly abrogated.

* Amold, Lieturos on History, Leets v, p, 220,
t Vattel, Book 111, § 169,
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1073. As War has its Laws, it has also its For-
malities, which are requisite as a justification of warlike
acts. It ought to be preceded by a Demand of Redress,
and begun by a Declaration of War. This formality
the Romans called Clarigatio. When war has been
declared, Neutrals have not a Right to carry Munitions
of War to belligerents : such commodities then become
Contraband of War. And when a place has been de-
clared in a state of Blockade, neutrals have not a right
to carry thither any goods or to go there at all. The
Blockaders have, even against Neutrals, a Right of Search,
in order that they may ascertain whether the Blockade
is violated. The Conflict of the Rights of Belligerents
and of Ncutrals, in this and the like cascs, give rise to
many questions of International Jus. Others arise from
doulyts, whether enemy’s vesscls captured were taken in
time of War or not, and the like. For the decision of
such questions, there have been established Courts, in
which International Law is administered; Cowrts of
Prize; Courtsof Admiralty; Courts of Maritime Law.

1074. 1laving thus spoken of the Rights of War,
I must now notice the International Rights which sub-
sist during Peace, and those which belong to Neutrals.
These I must enumerate very briefly, by the aid of well-
esteemed writers on the subject: for my object is only
to give such a sketch as may show the place which
International Jus occupies in a System of Morality.

I shall arrange the Rights of which I have to speak,
as International Rights of Property, International Rights
of Jurisdiction, International Rights of Intercourse.
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Cuarrer I1I.
INTERNATIONAL RIGHTS OF PROPERTY.

1075. Wg have already said (772) that every
State has a Right to the National Territory. This is an
International Right; and is absolutely and completely
valid, as excluding Rights of other States.  With regard
to the citizens of the State itself, the Right to any part
of the Territory is not simple ownership, but that
permanent proprictorship which is called Dominium
Lminens (688), by which the State preseribes the con-
ditions on which individuals are to hold and enjoy their
possessions. .

1076, Nations have come into possession of their
present territories by the migrations of the various tribes
of maunkind (870); and by various other historical
events, as conquests, colomies, and the like.  Their
present Rights rest upon these previous facts; and the
fact of the national possession of any Territory, continued
and unquestioned, of itself constitutes a Right of pos-
session.  Preseription, which is a mode of acquiring a
Right for individuals (693), holds also for States*.

1077. European nations have recognized a national
property in uncultivated countries, founded upon  the
Right of Discovery. Where the land so claimed s
inhabited by savages, such a claim of Right goes upon
the supposition that a population of savages do not form
an organized State which can have International Rights.
But this limitation of International Law, and conse-
quently of Morality, is rejected by the more humane
views of modern times.  The claims of European States
to possessions in America, Africa, and Asia, originally
founded on discovery or colonization, now rest, not only
upon prescription, but also, for the most part, upon sub-
sequent compact.

1078. The Right of Conquest, when it is stated
barely as constituting rightful possession, belongs to a

® Wheaton, Intcrnational Law, Part 1. ch. iv. p. 206.
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condition of International Jus more rude and arbitrary
thau now prevails. A State which would assert the
mere Right of Conquest, would also make war for the
mere sake of Conquest; which, as we have said, would
justify civilizod States in declaring such a State a
Common Encmy (1058).  But a Conquest, made in a
Just war, may rightly be considered as in the light of
indemnity for wrong suffered; and may be cither re-
tained, or used in the negociations for peace, in order to
obtain just terms,

1079, There prevail among nations several Rules
and maxims with regard to the Rights of national ter-
ritory. These Rules have been established by the
gradual usage and successive agreements of nations and
jurists; and are to he found, with the reasonings re-
specting them, in works on International Law. Tt may
serve to illustrate the subject if 1 extract some of these
Rules; which T shall do, principally following Mr.
Wheaton's Flements of International  Law, and Mr.
Manning’s Commentaries on the Liae of Nations.

1080, “The maritime territory of every State
extends to the ports, harbours, bays, mouths of rivers,
and adjacent parts of the sea enclosed by headlands
belonging to the same State.”  These must be included,
in order to make the territorial jurisdiction continuous.

1081, “The general usage of nations superadds
to this extent of territorial jurisdiction, a distance of a
marine league, or as far as a cannon-shot will reach
from the shore, along all the coasts of the State. Within
these limits, its rights of property and territorial juris-
diction are absolute, and exclude those of every other
nationt.”  “The rule of law on this subject is terre
domininm finittur ubi finitur armorwm vis,”

1082, “The exclusive territorial jurisdiction of
the Dritish Crown over the enclosed parts of the sea
along the coasts of the island of Great Britain, has im-
memorially extended to those bays called the King's
Chambers ; i.c. portions of the sea cut off by lines

* \Wheaton, Part 11. chap. iv.
t See also Grotius, J. B. et P, lib. 11, c. iii. § 10.
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drawn from one promontory to another. A similar
Jurisdiction is also asserted by the United States over
the Delaware Bay, and other bays and estuaries forming
portions of their territory,”  Such regulations are justified
on the ground of their heing essentially necessary to the
seeurity and interests of the State.

1083, Besides such regulations, “a jurisdiction
and right of property over certain other portions of the
sea have been elaimed by different nations, on the
ground of isnmemorial use. - Such, for (-x.lmple was the
sovereignty formerly claimed by the republic of Venice
over the Adriatic.  The maritime supremacy of Great
Britain over what are called the Narrow Seas, has gene-
rally heen asserted merely by requiring certain honour
to the British flag in those scax”  The Baltic Sca is
claimed as mre elunsiom by the powers hordering on its
coasts; and the Fuxine was so claimed by T urkey , SO
long as she exclusively possessed its shores. Denmark
asserts asupremacy over the Sound, and the Two Belts,
which form the outlet of the Baltie.  In opposition to
such claims, the Freedom of the Seas iy asserted by
other States. They have asserted the Right to navigate
the High Sea Goere liberum), as being essential to the
Right of Commerce which helongs to all States,

1081 It i~ said by Jurists; that when a river
flows throngh the territories of different States, the
innoccut wse of it for commercial purposes helongs to all
the nations inhabiting the different parts of its hanks;
but that this s an ingwrfoet Right, aml must be regn-
Tated by convention®.  Sucl conventions have been
established, for in~tance, with respeet to the RRhine and
the Schelde. We have already said (89) that imperfeet
Rights are improperly called” Rights; and are really
moral claims indicating what the other party ought to
grant or to do.  And it is plain that the general Dty
of Hunumity would lead a State to allow its neighbours
to make such use of its rivers and <traits as should he
accompanied with no inconvenience to itself.  But, as
we have already =aid, by some a general Right of Com-

* Wheaton, P, 11, c. iv. § 12,
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merce is asserted, which goes beyond this appeal to
humanity.

1085. In time of War, this Right of Commerce
comes in conflict with the Rights of War; and the con-
flict has, in modern times, given risc to many questions
of international jurisprudence ; and especially as regards
Colonies of the belligerent partics. For it has been
assumed, by modern European States, that they have a
Right to dircet and limit the trade of their Colonics, as
well as of the ports of the Mother-country.

1086.  The question of which we have spoken,
hetween the Rights of War, on the one hand, and the
Rights of Commerce on the other, implics, among the
Rights of War, the Right of scizing the private pro-
perty of citizens of the hostile State captured at sea.
To this Right, of which we have already spoken, belli-
gerents have sometimes added the Right of scizing also
the property of necutrals, when taken in hostile ships:
and they have expressed their Rule in the maxim,
* Enemy’s ships make enemy’s goods.” This Maxim is
not inconsistent with what has alrcady been said of the
nature of War. Al property is in some one’s custody;
this is in the enemy’s custody. We deny their power
of custody of property on the sca, and we strike a blow
at them as a maritime State, by showing that they do
not possess this power. The Neutral must attend to
this, and must not place his goods in our cnemy’s
vessels, except he is willing to share their fate. But
the more indulgent rule now generally assented to is,
that the goods of a friend are not to be confiscated,
though found in the ship of an encmy™*.

1087. The Rights of Commerce are asscrted in a
Maxim similar in form to the one just stated ; namely
this: “Neutral ships make ncutral goods;” or, “Free
bottoms, free goods.” But it is plain that this maxim
must be limited and modified, or it might be used as a
powerful mode of warfare. Thust belligerents have a
Right to prevent ncutrals from carrying to an enemy
munitions of war. It is no interference with the Right

* Wheaton, P. 1v. c. iii. § 18. + Manning, B. 1iI. c. vii.
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of a third person to say that he shall not carry to my
enemy instruments with which I am to be attacked.
On the contrary, such Commerce is a deviation from
neutrality ; (or at least would be so, if it were the act
of the State). If we allow neutral ships to be inviolable
when they carry to the enemy the means of warfare,
they, though professedly not partics to the contest, may
greatly damage one of the belligerents, and transfer the
success to the other side.  Hence, belligerents have a
Right to prevent ncutrals doing this. The Right of
Commerce entitles the neutral to carry to cither party
goods which do not affeet him in his belligerent character;
but military stores are prohibited, under the title of Con-
traband of War.

1088, Again, belligerents have, by the Laavs of
War, a Right to put a place in a state of Wockade, and
then to prohibit neutrals from entering it.  Neutrals,
who violate this Rule, are lable to confiseation for
hreack of blockade.  According to modern practice®, in
order that a party may be liable to pumshment for
breach of blockade, three things are requisite to be
proved :—the actual existence of the blockade :—that
the party offending knew of it :—that he commit some
act which was a breach of it. The definition of blockade
is given in various Treatics. Tt is generally agrecd, that
a mere declaration cannot constitute a blockade: it must
be actually cnforced by a continued circuit of troops
and ships.

1089. The maxim, that “free ships make free
goods,” has been a subject of much discussion in modern
times, having been asserted by Confederacies calling
themselves *“ Armed Neutralities,” in opposition to the
claims of Belligerents. Belligerents, seizing the property
of an enemy on board a neutral ship, have, on their side,
both the ancient authorities, and the usually received
Principles of the Law of Nations, In opposition to the
Right of Commerce, urged on the side of the above
maxim, it is replied, that the Rights of War suspend
many of the Rights of Commerce, as when they autho-
rize seizure of contraband of war, or confiscation of a

* Manning, B. u1. c. ix.
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ship for breach of blockade.  And the general Rule
must be, that all Rights of Commerce are suspended,
which, being nominally neutral, are really favourable to
one of the belligerent partics.  Now to carry goods for
an enemy, who is so weak at sea, as not to be able to
carry for himself, is to give him a great advantage. It
deprives the stronger naval power of the benefit of his
superiority. The  Belligerent cannot be required to
allow thi<.  When it is urged, on the other side, that
a Nentral has o Right to trade with both parties; it is
replied, that he may trade ewith both, but not for one.
If he gives his protection to the property of one of the
helligerents, who is too weak to protect it himself, he
makes himself his Ally, and is no longer nentral.  An
argument sometimes urged ot this side is, that a ship
is like a part of the territory of the state to which it
belongs, and as such, not be violated by the belligerent <
but it is plain that thix analogy is too loose to be of any
force.  If the doctrine were true, it would be a violation
of neutral Rights to seize contraband of war in the ship,
or to resist breach of blockade,  And it is plain that the
analogy does not hold in other cases; for when a ship
comes into a foreign port, she and all on beard are
subjeet to the jurisdiction of the forcign state.

1090, There is another kind of limitation of the
maxim, “free vessels make free goods,” which has also
excited much discussion in modern times.  This limi-
tation has been termed the ¢ Rule of 1756*,” and is
thus stated : “ Neutrals are not allowed to engage in a
trade with the colonies of belligerents during war, which
trade is not allowed them during peace.”  In virtue of
this Rule, the Stronger Naval belligerent Power enforees,
duting war, in order to distress its enemy, the same
restrictions on commerce with _the Colontes of the
Weaker, which the Weaker itself had during peace
enforeed, in order to its own advantage. For, in all
cases, Furopean governments have, during peace, ex-
cluded other conntries from the carrying trade between
them and their coloniest. But in the Seven-years’
War, begun in 1756, the French were prevented, by the

* Manning, B. 111. ¢. v. t Ibid.
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maritime superiority of the British, from carrying on
their colonial trade themselves.  Upon this, they threw
open the trade to neutrals; but Great Britain denied
that neutrals had a Right to such a trade, and therefore
acted upon the Rule of 1756 just stated. The con-
sisteney of the Rule with the common Rights of war, is
evident.  Such an interposition of neutrals as was here
attemipted, was a manifest assistanee to France, It
enabled eolonies to hold out, which must otherwise have
surremlered ; supplicd the mother-country with colonial
produce and revenue; and enabled her to withdraw
sailors from her merchant-serviee to man her fleet, It
was a trade which the nentral had not possessed hefore
the war ; and possessed, during the war, only in virtne
of the British naval superiority ; and which they would
lose again on the restoration of peace.  The neatrals
exereise such a trade under the protection of the stronger
naval power, and entirely to his damage.  The pro-
hibition of such a trade is no doubt a hmitation of the
Rights of Commeree; but, in this respeet, the prohibition
of a neutral's supplying the suppressed eolontal trade of
the weaker naval belligerent, does not differ from the
prohibition of a neatral supplying a blockaded  town
with foad, or a defeated belligerent with arms. In such
cases, the Rights of War supersede the Rights of Com-
meree, in order that the operations of War may not
become futile,

1091, The Right of Visitation or Scarch of
neutral vessels at sea®) is a belligerent Right, essentia
to the exercise of the Right of capturing enemies” pro-
perty, contraband of war, and vessels committing breach
of blockade.  Even if the Right of capturing enemies’
property be ever so strictly limited, and the Rule of
“free ships, free goods,” be adopted, still the Right of
Visitation and Search is essential, in order to determine
whether the ships themselves are neutral. It is con-
formable to the Law of Nations to detain a neutral
vessel, in order to ascertain, not by the flag werely,
which may be frandulently assumed, but by the docn-

* Wheaton, P. 1v. c. iii. § 26.

.
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ments on board, whether she is really neutral. Indeed,
the practice of maritime Capture could hardly exist
without this Right. Accordingly, the writers on the
» subject concur in recognizing the existence of this Right.
But it is to be obscrved, that we here speak of it only
as a Right of Belligerents.

Cnarrer 1V,
INTERNATIONAL RIGHTS OF JURISDICTION.

1092.  Wrrinn its own territory, every State has
complete and exclusive jurisdiction. The Laws are
made, and the administration of them directed, by the
State; and speaking generally, this administration extends
to forcigners, so long as they are in the territory, no less
than to natives. The practice and Treaties of nations
rlnny have introduced exceptions; but this is the general

Rule.

1093. Iow far the jurisdiction of a State cxtends
over its subjects, when they are out of the limits of all
States, as for instance, when they are in a ship on the
Iigh Secas, is a question of International Law.  As we
have already said, it is maintained by some writers that
the ship, wherever it may be, is to be considered as a
part of the territory of the State; a sort of floating
Colony. This is one mode of expressing a Rule which is
assented to by all*:—That both the public and private
vessels of every nation, on the high seas, and out of the
territorial limits of another State, are subject to the ju-
risdiction of the State to which they belong.  But if we
say that this is because the vessel is a part of the natio-
nal territory, we express this Rule in such a way as to
contradict other Rules generally agreed to. For if the
ship were really national territory, contraband of war,
or enemy’s goods, could not rightfully be seized within
it; which, byacknowledged International Law, they may.

* Wheaton, Vol. 1. 152.
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1094, A State has an exclusive jurisdiction over
its vessels on the high seas, so far as respects offenses
against its own laws. But there are certain offenscs
which are violations, not of the Law of any single State,
but of International Law; as Piracy. The oftense of
depredating on the high scas without being authorized
by any Sovereign State.  This is a crime, not against
any particular State, but against all mankind; and may
be punished by the competent tribunal of any country
where the offender may be found, or into which he may
be carried, though committed on the high scas.

1095. ence, when a State declares an offense to bo
Piracy, it declares that persons committing this oftense
may be lawfully captured on the high seas by thearmed
vessels of any State, and carried within the territorial
Jurisdiction of the eaptors for trial.  And if the nations
of Furope and Americn were to agree in declaring an
offense, the Nlave-trade, for instance, to be Piracy,
vessels detected in the practice of the Nlave-trade might
be captured and condemmed by any State which had
the means of doing this.

1096, The International Law of Europe and A-
merica appears to he approaching this point, hut has
not yet reached it The Nlave-trade has been declared a
crime by every Christian nation. It has heen declared
piratical by many treatics between nations,  An Ame-
rican vessel engaged in the trade has been condemned by
an English prize-court*.  For the trade having been
prohibited by the Laws of both countries, and having
been declared to be contrary to the principles of justice
and humanity, the Judge decided that it was necessarily
illegal.  But in more recent cases, it has been decided
by Judges that the Slave-trade is not a criminal traffic
by the gencral law of nations; that each person can be
judged for it only by the tribunals of his own country,
except 8o far as the treaties of nations provide other ju-
risdictions. The Judget said that no one nation had
a Right to force a way to the liberation of Africa by
trampling on the independence of other States; or to

* Wheaton, P. 11. c. xi. § 17, t Lord Stowell.
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procure eminent good by means that were unlawful; or
to press forward toa great principle, by breaking through
other great principles that stood in the way. But it
must be remarked, on the other side, that there is great
moral inconsistency in those States which declare the
Slave-trade to be a crime, and express horrour at the
atrocitics to which it leads; and which yet refuse to join
in such an improvement of International Law, as would
enable the powerful maritime nations altogether to sup-
press this traffic.

1097. The suspicion of a piratical character in a
vessel, authorizes a stronger vessel to search the suspected
ship. For if merely showing the flag of a State at peace
with that of the stronger vessel, would suffice to pass
the suspected ship unquestioned, no pirate need ever
submit to be taken, Hence, the question as to whether
the Slave-trade is to be treated as being Piracy by In-
ternational Law, leads to the question whether the Right
of Scarch for the suppression of the Slave-trade exists by
International Law. The Right of Mutual Search for
this purpose has been established by treaties between
several nations in modern times¥; and probably the
Moralists of all Countries will agree with the Fnglish
Moralist +, who said that he felt @ pride in the British
flag being, for this purpose alone, subjected to scarch
by foreign ships. It had, he said, risen to loftier honour
by bending to the cause of justice and humanity.

1098, Besides its jurisdiction over its subjects on
the high scas, there are cases in which by the usage of
nations, the jurisdiction of onc State, more or less modi-
fied, extends into the territory of another. Thus, the
person of a Sovereign going into the territory of a forcign
State in time of peace, is, by the general usage and
Comity of Nations, exempt from the ordinary local
Jurisdiction.  And the person of an Ambassador, whilst
within the territory of the State to which heis delegated,
is in like manner exempt from the local jurisdiction.
His residence is considered as a continued residence in

* Manning, B. 111, c. xi. p. 376. t Mackintosh.
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his own country ; and he retains his national character,
unmixed with that of the country where he locally
resides.  Also hy particular treaties between Countries,
the Consuls, and other Commercial Agents, which a
State appoints in a foreign country, are authorized to
exercise a jurisdiction on the part of the State which
appoints them. The nature and extent of this jurisdiction
depends upon the stipulations of the treaties.  Among
Christian nations, it iv generally confined to civil causes
among Merchants and Seamen, to matters relating to
Contracts and Wills) and the like. But the resident
Consuls of Christian powers in some Mahommedan
Countries, exereise both civil and criminal jurisdiction
over their countrymen; thongh this jurisdiction is of a
limited kind.  To these eases of exceptions to the terri-
torial jurisdiction of a State, are added a foreign army,
marching through the conntry, or stationed in it; and
foreign ships of war in its ports, the two States heing in
amity.  But the private vessels of one State entering
the ports of another, are not exempt from the local juris-
dietion, exeept o far as compact exempts them.

1099, With the exoeptions just stated, the two
Ieading Maxims of [International Law, as it regards
Jurisdiction, are generally admitted: Fiesty that the
Laws of a State have foree within the limits of ity own
government, and hind all the subjects thereof] hut have
no foree hevond those limits: Second, that all persons
who are found within the limits of a government, whether
their re<idence is permanent or temporary, are to be
deemed cubjects thereof =,

1100, Thns the inhabitants of cach State are
ruled by their own Laws.  But this does not sufhice for
all the oceasions of human action. Men of different
comntries have intercourse of various kinds with each
other. Men travel from one conntry to another.  As
they move, they earry with them characters and attributes
which have been assigued to them by the laws of their
own country; as rank, wealth, wife, legitimate children,

* Story’s Conflict of Lazcx, p. 30.
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contracts. We cannot avoid inquiring how far these
characters and attributes are modified by the transition
from onc country to another, in which the Laws respect-
ing them are different. And here, we find that States
in general have agreed to a Maxim, which gives, in all
conunon cases, stability and permancnce to the con-
ditions and relations of men. This Maxim (the Third
in addition to the First and Second which we have
mentioned) is as follows. The Laws which are of force
within the limits of a State are allowed to have the
same force in other States also, with regard to its own
citizens, so far as they do not interfere with the powers
or rights of those States or of their citizens. This extra-
territorial cfficacy is granted to the Laws of States, by
a general disposition to further each other’s ends, which
is called the Comity of Nations.

1101. Tt has been thought by some jurists* that
the term “Comity” is not sufficiently expressive of the
Obligation of a Nation to give effect to the Laws of
forcign nations when they do not interfere with its own.
It has Dbeen said that it is not a matter of Comity, or
Courtesy, but of Duty. And undoubtedly it is a Duty
of every State to give effect to the Laws of other States,
so far as they are means of promoting Justice, I{umanity,
Truth, Purity, Order. But this Duty cannot be said to
amount to an Obligation, (of the kind often called a per-
fect Obligation;) for if withheld, it cannot be enforced.
One Nation cannot assert a Right to have its Laws
made eftective within the territory of another State, and
without the State’s Consent. The practice of giving to
Laws this extra-territorial cffect prevails, not in virtue
of the Rights of Nations, but of their Moral Claims on
cach other, and of their Mutual Duty. And this Duty
is called Comity, rather than by any name implying a
higher Morality, because a State, in carrying into effect
the Laws of a foreign nation, does not pretend that they
are necessarily good and moral Laws; which, with regard
to its own Laws, it does pretend. The great ends of

® Story’s Conf. 33.
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Law, the security of person and property, the observance
of good faith, the stability of family ties, these are the
common objects of all States in their Laws and Admi-
nistration. The Laws of foreign States, with regard to
Protection, and Property, and Contracts, and Marriages,
may be different from our own. We (the State) cannot
pretend to say that they are good in the same manner
that our own are; but we will not dwell upon this
doubt; we will take for granted that they answer the
ends of Law ; we will recognize and assist their operation
on that assumption. This is the spirit in which nations
adopt the Maxim which we have stated ; and this spirit
of action appears to be better deseribed by calling it the
Comity or Courtesy of Nations, than if we were to say
that such a practice is followed in virtue of the Mutual
Rights of Nations; for these Rights arc not acknowledged
to this extent ; or than if we were to say that it is followed
in virtue of their Mutual Dutics; for this would imply
that it would be wrong not to accept the forcign Law;
a doctrine which would too much infringe the special
respect with which the State looks upon its own Law.
Courtesy is a Duty, but a Duty which must give way,
when it comes into conflict with higher Duties, in which
the distinction of right and wrong is concerned: and
such a Duty is the Comity of Nations.

1102.  Since there are thus many Cases to which
foreign, as well as domestic, Laws apply, it must often
happen that doubts and apparent contradictions occur,
as to which Law is to be followed in a particular Case:
there will be a Conflict of Laws. Examples of such
difficulties occur in the following Questions: May a
Contract which is valid by the Laws of the country
where it is made, be enforced in a country where such
Contracts are invalid, or illegal? May a Marriage be-
tween persons of full age, according to the laws of one
country, be dissolved by their removing into another
country by whose laws they arc still minors? If a
person has Property in one country, and Debts in an-
other, according to what laws are his creditors to be
paid? Such-questions arise in endless number. They
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cannot be decided without the cstablishment of some
general maxims on the subject of the Conflict of Laws,
To lay down, however, and to apply such Maxims, is
the office of works written expressly on this subjeet, and
to themn we must refer. I may notice, as a work of
great value on the snbject, Judge Story’s Conflict of
Laws ; and in this, the rcader will {ind the other stan-
dard works on the subject, quoted and discussed.

1103. I may however very briefly state some of
the Maxims which have been generally aceepted on this
subject.

With regard to immoveable property (land and the
like) the law of the place where it i3 situate, governs in
cverything relating to the tenure, the title, and the forms
of conveyance. Hence, a deed or will of real property,
exccuted in a foreign country, must be executed with
the formalities required by the local laws of the state
where the land lies. This Rule is termed Lex loc
rer sitee™®,

1104, With rcgard to moveable property (money
and goods), the modes of conveyance and the like are
principally governed by the home or domicile of the
party. This Rule is the Lew domicilii.

1105. It becomes necessary to lay down some Rule
for the determination of the National Domicile of a
person; for there may be instances in which, from
change of residence, or from having several places of
abode, a person’s domicile may be doubtful. The de-
finition given by juristst is that the Domicile is a
person’s principal residence, to which, when absent from
it, he always retains an intention of returning (animus
recertendi). 'To this general Rule, others, applicable to
particular cascs, are subordinate, but we need not dwell
upon such details.

1106. With regard to Clontracts, the general Rule
is, that a Contract valid by the Law of the place where
it is made, is valid cverywhere eclse. This Rule, esta-
blished by the general comity and mutual convenience of
nations, is termed Lex loci contractus.

* Wheaton, P. 11, c. ii, § 5. i Story, § 41.
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1107. But again®*, every sovereign State has the
exclusive right of regulating the proceedings in its own
courts of justice. This Rule is Ler fori.  Aud the Lea
loci contractus of another country cannot apply to such
cases as are properly determined by the Lex fori of that
State where the contract is brought in question.  Thns
if a Contract made in one Country is attempted to be
enforced, or comes incidentally in question in the judicial
tribunals of another, everything relating to the forms of
proceeding, the rules of evidence, and of limitation or
preseription, is to be determined by the law of the State
where the suit is pending, aud not of that where the
Contract was made.

1108. The municipal lawst of most countries
prohibit foreigners from holding Land within the ter-
ritory of the State, beeanse in most conntries the Rights
of Government are connected with the tenure of land, as
was the case in Furope under the fendal system,  In
that case, the acquisition of land involved the notion of
allegiance to the Sovercign within whose dominions it
lay, which might be inconsistent with the allegiance
which the proprictor owed to his native sovereign.

1109. The right of Succession, like the right of
real property, was conceived to depend on the State, and
to be a creature of the State. Ilence, this right was
denied to foreigners dying in the Country; and the
Sovercign of the Country took their property. This
Right of the Sovereign, as it cxisted in France, was
termed jus albinatus (alibi-natns), and in French, droit
daubaine. In such cases, the property was also said to
escheat or fall (escheoir) to the King.

1110. Thus Laws which concern Property are,
in their international application, mainly governed by
the place. On the other hand, the laws which determine
the Character and Condition of a person do, for the
most part, accompany him with their cffects into all
places, wherever he may travel or reside.  In generalf the
Laws of the State, applicable to the civil condition and
personal capacity (stafus) of its citizens, operate upon

* Wheaton, P. 1. c. ii. §9.  + Ibid. p. 138, % Ibid. 1. 141.
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them, even when resident in a foreign country. Such
are the universal personal qualities which take cffect,
either from birth, as citizenship, legitimacy, illegitimacy ;
or at a fixed time after birth, as idiocy and lunacy,
bankruptcy, marriage, and divorce, as ascertained by the
Judgment of a competent tribunal. The laws of the
State affecting these personal qualities of its subjects,
travel with them wherever they go, and attach to them
in whatever country they are resident.

1111. With regard to Marriage, indeed, it has two
aspects, since it may be considered either as a con-
tract, or as a personal stetus ; and will be governed by
the Lex loci contractus, or by the original country of the
parties, as the one view or the other is taken: the Law
of England adopts the former cause. A clandestine
marriage in Scotland, of parties originally domiciled in
England, who resort to Scotland for the sole purpose
of evading the English marriage act, (which requires
the consent of parents or guardians), is considered valid
in the English ecclesiastical courts. The same principle
has been recognized between the different States of the
American Union. By the French Law, on the other
hand, the age of consent which is requircd by the code
is considered as a personal quality of Ifrench subjects,
following them wherever they remove ; and consequently,
a marriage by a Frenchman under the required age,
will not be regarded as valid by the French tribunals,
though the parties may have been above the age re-
quired by the law of the place where it was contracted.
1112. With regard to penal Laws, it is a prin-

ciple pie;nemlly acknowledged among jurists*, that the
penal Laws of one State have no operation in another

State. Hence a person convicted as a criminal in one
country is not, on that account, to be treated as a
criminal by the Government of another country. Nor
does it appear to be a Right generally acknowledged,
or a part of the Law and Usage of Nations, that of-
fenders, charged with a high crime, who have fled from
the country where the crime has been committed, should
* Story, § 620.
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be delivered up and sent back for trial, by the Sovereign
of the Country where they are found. DBut though this
Extradition of Criminals may not be a matter of gene-
ral International Law, it is often a matter of compact
between States. It is voluntarily practised by certain
States, as a matter of general convenience and comity.
And it is held by moralists* that it is the duty of the
Government where the criminal is, to deliver him up;
and that if it refuses to do so, it becomes, in some mea-
sure, an accomplice in the crime.

1113. There are some offenses which alter their
character, according as they are committed by a subject
or an alicn. Thus an alicn who bears arms against the
Sovercign of the Country is dealt with by the laws of
war; but the subject who does so is guilty of treason.
11e violates his Alleyiance. 1lence it hecomes important
to determine from whom Allegiance is due to cach Sove-
rcign, and how far this tic may be cast aside or trans-
ferred.

1114. There are two cxtreme opinions on this
latter point. According to one, the tie which connects a
man with his country, like the tie which connects him
with his family, can never be abolished 1lis original
country is his Mother, in spite of all that he can do.
According to the other view, a man’s connexion with
any Community is of a voluntary kind. At a mature
age, and with due formalities, he may choose a country
for himself. But this latter view, though it has been
asserted by theoretical writers, has never been recognized
in the practical legislation of States. The ancient
Jurists had a maxim that no one can divest himself of
his country : Nemo potest exuere patriam. The Com-
mon Law of England was to the same cffect, that all
the King's natural bomn subjects owed him an allegiance
which they could not cast off. It is heldt that it is not
in the power of any private subject to shake off his alle-
giance, and to transfer it to a foreign prince : nor is it in
the power of any foreign prince, by naturalizing or em-

* Story, § 627. t Kent’s Commentaries, 11, 42.
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ploying a subject of Great Britain, to dissolve the bond
of Allegiance.  Tntering into a forcmn service without
consent, is a misdemeanour: taking a commission from
a forclgn prince, and acting against the King, is treason.
The United States of Amcrica, and other new States,
have made various provisions for admitting new citizens
into their community. DBut they have not, in general,
Ieft their citizens at liberty arbitrarily to cast off’ the tic
which connects them with their country.  The Federal
Courts of the United States have had the subject hefore
them*; and the Opinion which there prevails is, that a
citizen cannot renounce his allegiance to the United
States, without the permission of government, to be
declared by law. Also the Law of France does not
allow a Frenchman so far to cxpatriate himself as to
bear arms against his country.

1115, It may be inquired, From whom is this
Allegiance due? Who are the subjects of a State?
According to the old Law of England, all persons born
within the King’s dominions are his natural born sub-
jects, and all persons born abroad are alicns. ~ But more
recent laws have given the rights of natural born sub-
jects to all children, born out of the King’s liegeance,
whose fathers, or grandfathers by the father's side, were
natural born subjectst. Rules more or less resembling
this prevail in other States.

I116.  Besides this natural allegiance, juristsf
recognize a Jocal Alleyiance, which is due from an alien
or stranger, so long as he continues within the domi-
nions, and thcrcfor(, under the protection, of the State.
And as this Allegiance, by which they are required to
abstain from injuring the State in which they reside,
is demanded of strangers; so are they allowed, in a
temporary manner, some of the Rights of citizens. Thus
a subject of one country may, for “commercial purposes,
acquire the Rights of the citizen of another. He has a
Commercial l)omzczle, and this domicile determines the
character of the party as to trade§.

* Kent, 11. 48. t Blackst. 1. 373.
+ Ibid. 1. 370. § Kent, 11. 49.
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Cnarrer V.,
INTERNATIONAL RIGHTS OF INTERCOURSE.

1117.  Accormixe to International Jus, nations are
regarded as distinct moral agents, capable of acting for
or against cach other, of contracting with each other,
and the like. llence they must have certain National
Modes of Intercourse with cach other; not merely such
as consist in the citizens of one State communieating
with the citizens of another; hut in the States them-
sclves communicating with each other, by persons who
speak and act on their part.  Such Intercourse is na-
turally under the direction of the fwecntire branch of
the Government, as being that branch which aets for
the State. But, for the most part, the communications
with forcign States are not made directly by the Sove-
reign, as a part of his general administrative office, but
by Ambassadors or other Ministers of the State, deputed
for that express purpose.

1118, Every State, considered as an Independent
State, has the power of negotiating and contracting
Public Treaties with other Independent States. For
this purpose, every Independent State has a right to
send Public Ministers, and to receive Ministers from
any other Sovereign State. No State is, strictly speak-
ing, obliged, by the positive Law of Nations, to send
or receive public ministers,  But universal unsage, the
result of the Comity of Nations, has cstablished this
as a reciprocal Duty. Such being the Duty of every
nation on the ground of Comity, it is what has been
called an Imperfect Obligation. It may not and cannot
be enforced as a Right; but the State which refuses to
conform to the usage has no longer any claim to receive
the benefits of the Law of Nations. T%e Right of Lega-
tion is a part of existing International Law.

1119. When States are not absolutely sovereign
and independent, but semi-sovercign, or dependent, or
united by federations of various kinds, it must be de-
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termined, by their relation to their superior, or their
compact with each other, how far they possess this
Right of Legation. Thus England, or Ireland, or Scot-
land, cannot send Ambassadors or Ministers to a foreign
State, distinct from the Ministers of Great Britain. Nor
can the Colonics, as Canada or Australia. The United
States of North America, though each, for many in-
ternal purposes, sovereign, are restrained by their federal
Union from treating separately with forcign powers.
But the States of the German Federation send their
separatc ambassadors. 'When, in the course of historical
cevents, several States coalesce into one, as by legislative
union, or by conquest; or when onc State is divided
into several, as by revolt, revolution, or common con-
sent; it is the business of other States to determine
when each new State assumes a distinct and real exist-
ence; and they recognize this existence by recciving
Ministers from it and sending Ministers to it. The same
is the mode of recognizing the actual authority of a
new Government, in a State which has undergone an
internal Revolution.

1120. In deciding upon such recognitions of new
States and new Governments, the Governors of a Nation,
if they would act for the Nation in its highest character
of a moral agent, capable of Justice, Ilumanity, Mag-
nanimity, Love of Order, and Love of Liberty, will not
make their recognition of the New Government depend
upon mere caprice, or upon any low views of their
national interest; but will regard it as a jural and
moral question; as a point to be decided according to
the best existing Rules of International Law, and with-
out losing sight, in the decision, of the prospect of raising
the standard of International Law ; for this prospect, all
States must have before them, as the highest aim of
their actions.

1121. The modern usage of Europe has introduced
into the customary Law of Nations certain distinctions
of various kinds of Public Ministers: and at the Con-
gresses of Vienna and of Aix-la-Chapelle an uniform
Rule was adopted for this subject. By this Rule
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public ministers are divided into the four following
classes*:

1. Ambassadors and Papal Legates or Nuncios.

2. Envoys Extraordinary, Ministers Plenipotentiary,
and Internuncios.

3. Ministers Resident accredited to Sovereigns.

4. Chargés d'affaires accredited to the Minister of
Forcign Affairs.

1122.  Ambassadors possess a representative cha-
racter; they are considered as representing the Sovereign
or State by whom they are delegated, and receive
peculiar honours on this ground. Formerly a Solemn
Entry of the Ambassador was customary, but they are
now received at a private audience, in the same manner
as other Ministers.

1123. The Powers, Credentials, Privileges, and
Modes of acting for their nation which belong to its
Public Ministers abroad, nced not be here dwelt upon.
The Right of dirceting their actions, of negotiating and
concluding Treatics, belongs, as we have said, to the
Executive at home. But though the Exccutive thus
makes the Contracts of the State with other States, the
assent and co-operation of the Legislature may often be
requisite to give effect to such Contracts. Thus, in
Treatics requiring the appropriation of monies for their
exccution, it is the usual practice of the British Govern-
ment to stipulate that the King will recommend to Par-
liament to make the grant necessary for that purpose.
Under the Constitution of the United States, by which
treatics made and ratified by the President, with the
advice and consent of the Scnate, are declared to be
“the Supreme Law of the land,” it sccms to be under-
stood that Congress is bound to redeem the national
faith thus pledged, and to pass the laws necessary to
carry the treaty into effect+.

1124. The General Contracts between nations are
divided into two classes: Zransitory Conventions, such
as treatics of cession, boundary, exchange of territory,

* Wheaton, P. 111. c. i, § 6. t Ibid. c. ii. § 7.
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and the like; and Z'reaties properly so called, Foedera ;
such as thosc of friendship and alliance, commerce and
navigation. The first class are perpetual in their nature;
and once carried into effect, subsist, notw1thstandmtr
revolutions within the State and wars without. The
second class are interrupted by war, and cxtinguished
by the extinction of onc of the contracting parties as
an Independent State. Most international Compacts
contain Articles of both kinds; such is the case especially
with most Treatics of Peace. Treaties of Alliance are
either Defensive, when cach ally engages to assist the
other in repelling aggression; or Offensive, when an
ally engages to co-operate with the other in a specified
kind of hostilitics,. 'When the Alliance is Defensive,
one of the allies cannot claim the assistance of the
other in an aggressive war; such a war is not the casus
Suederig®,

1125. The Convention of Guarantee is one of the
most usual international Contracts. It is an engage-
ment by which onc State promises to aid another, when
interrupted, or threatened to be disturbed, in the peace-
able enjoyment of its Rights, by a third Power. (iuarantce
may be applied to every speeies of Right and Obligation
which can exist between nations: to the possession and
boundarics of Territories, the Sovercignty of the State,
the right of Succession, &e.

1126, But if a State assumcs the character of
Guarantee for one of the Partics in another State; if,
for instance, it engages to protect the Sovercign against
the revolt of the Subjects, or the Subjects against the
tyranny of the bowcru"n, the transaction is then of
another kind. It is an Zntereention which neeessarily
interferes with the 111(1(‘])011(1011(,0 of the State thus deait
with.  Such an Intervention may be necessary for the
safety of neighbouring States; but is only justifiable in
a Case of Necessity, and is not to be looked upon as
one of the ordinary Cases of International Jus. A
Sovereign may be wrongfully dethroned, and a foreign

* Wheaton, P. m1. c. ii. § 13.
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State may aid him as his ally against a hostile faction.
ITe may be rightly dethroned, and a forcign Sovereign
may properly aid those who, in a Case of Necessity,
deprive him of his office. A nation may resist a usurper,
and a foreign Sovereign may properly aid the nation
in such a cause; or a nation may proclaim doctrines
which make all exercise of international jus impossible,
and other nations may hence refuse international in-
tercourse with this, and may thus be driven into
war.  All these are (‘ases in which Intervention may
possibly be justified by necessity, according to the cir-
cumstances of the Case.  But for these, as for other
C'ases of Necessity, it is impossible to lay down Rules
beforchand.

1127.  States have hitherto been much impelled in
their public transactions by their views of their own
particular interest.  Yet there have not heen wanting,
in the history of nations, many acts of justice, of mag-
nanimity, and of humanity. The negotiations of States
and the reasonings of jurists scem to show, that Inter-
national Law rises gradually to a higher moral Standard.
The declarations of all civilized States against the Slave-
trade, althongh hitherto imperfectly carried into cffect,
are a recognition of the principle of ITumanity in the
public Law, to an extent which places modern far before
ancient times, in this respeet. The abolition of Slavery
in the West Indies, carried into effeet by Gireat Britain
at a very great cost, is another strong evidence of the
growing influence of such Principles in public acts. On
several occasions in recent times, the Gireat Powers of
Europe have acted and negotiated as if they deemed
themselves bound, by a tacit Convention, to guarantee
the Liberty and order of Nations, and the preservation
of Peace.

1128, If States continue firmly and consistently
to pursue this Course, applying to themselves the same
Rules of Justice and Humanity which they require their
weaker neighbours to observe; there appears to be no
reason to despair of the realization of the most cquitable
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and moral codes of International Law which Jurists have
ever promulgated ; nor of the indefinite moral elevation
and purification of such Codes, in proportion as the
characters of nations are elevated and purified by ‘the
practice of the political virtues.

THE END.
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