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CONSTITUTION OF NORTH DAKOTA.

Sec. 101. Where a judgment or deccree is reversed or confirmed by the
Supreme Court, every point fairly arising upon the record of the case
shall be considered and decided, and the reason therefor shall be con-
cisely stated in writing, signed by the judges concurring, filed in the office
of the Clerk of the Supreme Court and preserved with a record for his
dissent in writing over his signature.

Sec. 102. It shall be the duty of the court to prepare syllabus of the
points adjudicated in each case, which shall be concurred in by a majority
of the judges thercof, and ‘it shall be prefixed to the published reports of
the case.
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CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT

OF

NORTH DAKOTA

THE StAaTE oF NorTH Dakora v. S. S. RicarbsonN AND L. R.
CARROLL.

Opinion filed November 5, 1906. Rechearing denicd December 12, 1906,
Officers — Removal — Procedure.

1. In proceedings under scction 9646, Rev. Codes 1905, or section
7838, Rev. Codes 1899, for the removal of public officials, it is proper
to object to the accusation on any ground one might assign by way
of demurrer to a complaint. If objections to the accusation are
overruled, an answer must be filed and trial had in a summary manner.

Same — Form of Accusation.

2. Accusations for removal from office for malfcasance must be
presented by a grand jury.

Counties — County Commissioners — Accusation in Proceeding for Re-
moval.

3. It is not nccessary that an accusation under section 9646, Rev.
Codes 1905, should contain all the facts and circumstances surround-
ing the alleged charge and collections of illegal fees by public of-
ficials, but a statement that said county commissioners “presented
bills against said county for their services, which were unlawfully
and corruptly allowed by said defendants acting as a majority of
said board of county commissioners,” and further pointinz out the
specific bills, claimed as illegal, stating that said defendants “charged
and collected” said bills from said county, states sufficient facts to con-
stitute cause for removal.
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Same — County Commissioners — Compensation — Day's Work.

4. The law does not specify the maximum number of hours
which shall constitute a day for county commissioners’ services, but
there can be no more than one day charged for scrvices performed
in the 24 hours, from one midnight to the midnight succeeding. No
per diem is allowed county commissioners for time in coming to
and goinz from their regular session. The mileage only is allowed
for travel.

Same — County Commissioners — Criminal Liability.

5. The fact that a county commissioner does not know that the
charges he makes for his services are illegal is no excuse for mak-
ing the illegal charge.

Same — Judgment of Removal.

6. The order finding defendant “guilty” as they stand charzed
in paragraphs 17, 25 and 26 of the accusation, and that “the defend-
anfs, L. R. Carroll and S. S Richardson be removed from the office
of county commissioners of Ward county,” is sufficient upon which
to base a judgment of removal from such office and the judgment is
practically the same language is sufficient, and it is unnecessary that
the judgment particularize the specific acts of guilt where it is shown
that illegal charges were made in monthly bills and they are set forth
in the accusation.

Costs — Criminal Prosecutions — Appeal.

7. The respondent is not allowed costs for unnccessary reprinting
of portions of abstract in the brief.

Appeal from District Court, Ward county; Goss, J.

Summary action for the removal of S. S. Richardson and L.
B. Carroll, county commissioners of Ward countv. From a judg-
ment of removal, they appeal. .

Affirmed.

John E. Greene, for appellants. Geo. A. McGee, State’s Attor-
ney, C. N. Frich, Attorney General, and Bosard & Ryerson, for
the state.

Knaur, J. This is a summary action brought for the removal
of three of the county commissioners of Ward county on an accusa-
tion presented by J. W. Fabrick, a person residing in that county.
The accusation as filed and served consisted of 28 paragraphs, con-
taining various charges against three of the commissioners. On
January 9, 1906, the defendants filed an answer in which they
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objected to each and every one of the 28 articles upon the
following grounds: (1) “That the court has not jurisdiction of
the subject-matter thereof, in that charges therein set forth are
triable only upon an accusation presented to the court by a duly
constituted grand jury of the county. (2) “That the facts set
forth therein, and in each of the 28 articles, are insufficient to con-
stitute a ground for the removal from office of the said de-
fendants, or either of them.” The lower court thereupon caused
a portion of the accusation to be stricken out under the second
objection above, and on February 9, 1906, defendants filed an
answer denying the remainder of the charges, and a jury having
been waived, the court proceeded with the trial of the defendants,
and after the evidence had been adduced, the court found the
defendant not guilty of any of the remaining articles, or charges,
except that the defendants, Richardson and Carroll, were found
guilty of the charges contained in articles 17, 25, and 26, of the
accusation. Defendants appeal from the judgment.

Article 17 of the accusation stated, in substance, that the de-
fendants unlawfully and corruptly approved and allowed a claim
of the Minot Optic against said county of Ward in the sum of
$389.87, for 200 calendars, “and afterwards rescinded this action,
and allowed the bill at $150, whereas in fact and in truth, the
real value of said calendars was not more than the sum of $65,
all of which the said defendants well knew.” To bring article
17 within the class of accusations to be presented by a person
under section 9646, Rev. Codes 1905, it is necessary to state facts,
showing, not a malfeasance in office, but the charge and collec-
tion of illegal fees, a neglect of duty, or that the official has ren-
dered himself incompetent. The facts in this article do not show
it to come within either, but the facts alleged do tend to show
misfeasance and malfeasance in office, and for either of those
charges the accusation must be presented by a grand jury, and
should have been stricken out, and the finding of the defendants
guilty thereunder was erroneous. Article 25 contained no state-
ment that the alleged illegal fees charged had been collected,
and for that reason is insufficient, and does not come within scc-
tion 9646, and was improperly presented, and the order and judg-
ment, finding the defendants guilty under this article was erro-
neous. See sections 9632 and 9646, Rev. Codes 1905.
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The county commissioners are not liable to impeachment under
the constitution, but come within the class “subject to removal
* * * in such manner as may be provided by law.” Two
methods are provided by which the machinery of the court may
be set in motion for the removal of an official not liable to im-
peachment. One is under section 9632, and the other under sec-
tion 9646, Rev. Codes 1905. If the entire accusation under which
this action was set in motion came within section 9632, then the
court was without jurisdiction. Articles 17 and 25 came within
section 9632. A portion of the accusation, article 26, charging
the defendants with “charging and collecting” illegal fees, was
properly presented, and the contention of appellants that the entire
accusation must have been presented by a grand jury to give the
court jurisdiction is without foundation. Section 7823, Rev. Codes
1899; section 9646, Rev. Codes 1905; Wishek v. Becker, 10 N.
D. 63, 84 N. W. 590; In re Marks, 45 Cal. 199; Enc. Pl. & Pr.
211; Bradford v. Territory, 2 Okl. 228, 37 Pac. 1061; Woods v.
Varnum, 85 Cal. 639, 24 Pac. 843; Fuller v. Ellis (Mich.) 57
N. W. 33; State v. Peterson (Minn.) 52 N. W. 655. The method
for removal of public officials other than by impeachment, is left
to the legislature by constitutional provision. Section 196 of the
constitution of this state provides that “‘the governor and other
state and judicial officers, except county judges, justices of the
peace and police magistrates shall be liable to impeachment,” and
section 197 provides that “all officers not liable to impeachment
shall be subject to removal * * * in such manner as may bec
provided by law.”

Our legislature has enacted the manner (section 9632, Rev.
Codes 1905) in which officials, not included in section 196 of the
constitution, should be removed for malfeasance in office. It neces-
sarily follows that articles 17 and 25 should have been stricken
from the accusation for the reason that they were not presented
by a grand jury. Section 9632, Rev. Codes 1903, provides: “An
accusation in writing against any district, county, township, city
or municipal officer, or state officer not liable to impeachment ex-
cept representatives in congress and members of the legislative
assembly, for misconduct, malfcasance, crime or misdemecanor in
office, or for habitual drunkenness or gross incompetency, may
be presented by the grand jury to the district court of the county
in or for which the officer accused is elected or appointed. * * *”
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Article 26 of the accusation reads as follows: “Your informant
gives this court to understand and be informed that heretofore,
to wit, at various meetings of said board of county commissioners,
the said defendants, acting as a majority of said board have
unlawfully and corruptly audited and allowed the bills of each
other for services rendered by them to said county of Ward, which
said bills contained charges for illegal and excessive fees, which
are more particularly described as follows, to wit: * * *7
Then follows a long copy list of the bills of Commissioner S. S.
Richardson, for the months from January to November, 1905, in-
clusive, at the end of which we find the further charge: “Your
informant alleges the fact to be that said defendant S. S. Richard-
son did not travel the number of miles, nor serve the number of
davs charged in said bills against the county of Ward, and that
said fees so charged are illegal and excessive, and that said de-
fendant S. S. Richardson well knew that said fees so charged
were illegal and excessive. That said defendant Richardson has
charged and collected from said county per diem for 30 davs
during the month of May, A. D. 1905, whereas in fact and in
truth there are only 26 working days in said month, excluding
Sundays, and that said defendant Richardson has charged and
collected from said county of Ward for 31 days’ services in the
month of June, 1905, and that for 36 days’ services in the month of
July, 1905, whereas in fact and in truth there were no more than
26 working days in said months.” Then follows a long copy list
of bills of Commissioner L. R. Carroll, for the months fron:
January to November, 1905, inclusive, at the end of which we
find the further charge: “Your informant alleges that said de-
fendant Carroll charged and collected from the county of Ward
during the period from January 3, 1905, to November 24, 1903,
for 265 days’ services and 7,287 miles travel in the performance
of his duties as a member of the board of county commissioners.
That said fees for services and mileage are far in excess of tne
service actually performed and the milcage traveled. That said
defendant charged and collected from said county of Ward for
27 days’ services during the month of April, 1905, for 29 days’
services during the month of May, 1905, for 29 days’ services
during the month of June, 1903, for 46 days’ services during the
month of August, 1905, and for 27 days’ services during the month
of October, 1903, and your informant alleges the fact to be that
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there were only 26 working days in said month, and that under
no circumstances could said defendant have worked more than
26 days during said months if he had performed services for said
county each and every day thereof, excluding Sundays. Your in-
formant alleges that said defendant Carroll charged and collected
from said county for services for care of poor on the 15th and
25th days of April, in the sum of $8, being $4 per day, whereas
the legal fees therefor are the sum of $2 per day. Your inform-
ant alleges that said defendant Carroll charged and collected from
said county of Ward the sum of $4 for services as commissioner
on the 5th day of May and the additional sum of $f for the
same day for viewing roads, making a total charge for said day's
services of $8. Your informant also alleges that said defendant
Carroll charged and collected for his services as commissioner from
March 6th to March 8th, the sum of $16, when, as a matter of
fact, he was only entitled to the sum of $12. Your informant
alleges that said defendants well knew that their said fees so
charged and collected were illegal and excessive, but, notwith-
standing such knowledge they conspired and agreed together to
audit and allow the same, contrary to the prohibition of the statute
in such cases made and provided, and in violation of their official
duties. * * * Further affiant sayeth not, save that this affi-
davit is made for the purpose of calling the attention of the court
to the accusations made against these defendants with the end in
view that they may be removed from their said office as county
commissioners and that the court appoint some qualified attorney
or attorneys to act as prosecuting officers in the matter and require
said defendants to appear before said court at a time to be specified
and answer said accusations as provided by law.”

To come within the class of removals, which may be initiated
by any person, article 26 must come under one or the other of
the following three causes set out in section 9646, Rev. Codes 1905,
viz: That an officer within the jurisdiction of the court has been
guilty of (1) charging and collecting illegal fees for services ren-
dered in his office, or (2) has refused or neglected to perform
the official duties pertaining to his office, or (3) has rendered
himself incompetent to perform his said duties by reason of (a)
habitual drunkenness, or (b) other cause. This article of the
accusation read in its entirety comes within the first subdivision
of section 9646 above. “When an accusation in writing and veri-
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ficd by the oath of any person is presented to the district court,
alleging that an officer within the jurisdiction of the court has been
guilty of charging and collecting illegal fees for services rendered,
or to be rendered in his office * * *” TUnder this law it is
sufficient to allege the charging and collection of illegal fees.

The second objection raised by the appellants to the accusation,
“That the facts set forth therein * _* * are insufficient,” etc.,
is without foundation. While article 26 of the accusation is not
drawn with great skill, it sufficiently states the alleged facts and
circumstances to apprise the defendants of the allegations made
against them. Two bills, not itemized, were contained in full in
the article, the concluding part of the article specifically pointed
out various alleged illegal “charges and collections” made by the
defendants, the excessive per diem and mileage, the excessive time
charged for, and could not but apprise a person of ordinary under-
standing what he must prepare to defend. Two cases are relied
upon by the appellants to sustain their position that the accusa-
tion does not contain facts sufficient to constitute ground for re-
moval from office. State v. Friars (Wash.) 39 Pac. 104, does
not apply because therein it was charged that excessive charges
were made for 82 days’ service in 1893, and that said days were
not necessary in dispatching the business. There is no specific
months or dates or time when it was claimed the time charged
for was excessive and there is a failure to specify the actual num-
ber of days necessary to transact the county business. Smith
v. Ellis (Idaho) 6 Pac. 695, does not apply to the facts in this
action because in that case neither the dates or months were given
in which the alleged illegal charges were made. As sustaining
the accusation on the matter of sufficiency, see, Woods v. Varnum
(Cal.) 24 Pac. 843; Rankin v. Jauman (Idaho) 36 Pac. 502;
Trigg v. State, 49 Tex. 645; 17 Enc. PL. & Pr. 219. The accusa-
tion alleged that the appellants charged and collected illegal fees
and the evidence shows that month after month, the appellants
in making and presenting their bills, charged, audited, allowed,
and collected per diem and mileage for one day coming to the
commissioners’ meetings or one day going home from the meet-
ings, or both. That such a charge and collection was made for
each month from January to November, 1903, inclusive, was
pleaded, proven, and stands admitted by appellants.
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It was contended by appellants in their testimony that they
rightfully charged and collected per diem and mileage for one
day coming to the commisisoners’ meetings and per diem and
mileage for one day going from the commissioners’ meetings. For
this charge and collection there is no warrant of law, and the
charging and collecting thereof is ground for removal. Section
2613, Rev. Codes 1905 (first enacted in 1901,) fixes county com-
missioners’ salaries as follows: “County commissioners shall each
be allowed for the time they are necessarily employed in the
duties of their office the sum of four dollars per day, and five cents
per mile for the distance actually traveled in attending the meet-
ings of the board, and when engaged in other official duties.
* % %7 Under this law there is no provision for collecting per
diem for coming to or going from the commissioners’ mectings.
Provision is only made for mileage for travel. The per diem is
for “time they are necessarily employed in the dutics of their of-
fice,” and five cents per mile is allowed for the “distance actually
traveled in attending the meetings of the board.” The appellants
testified that it was and had been their custom when out on com-
mittees inspecting roads or bridges for the county, to charge the
county for overtime when they drove, or rode on a train at
night, and in this manner attempt to account for the fact that in
some months they had charged and collected from the county per
diem for more than the actual number of days in the month, or
portion of months covered by the charge. Unless the contrary
is fixed by statute, a day extends over the 24 hours from one mid-
night to the next midnight. And a county commissioner cannot
charge and collect for two days’ official service performed within
the 21 hours from midnight to midnight, and to do so is illegal
and constitutes grounds for removal from office. Robinson v.
Dunn, 77 Cal. 473, 19 Pac. 878, 11 Am. St. Rep. 297; Smith v.
County Com. 10 Colo. 17, 13 Pac. 917. The appellants to further
justify their position professed ignorance of the illegality of such
charges and maintained that it had been the custom of the com-
missioners to charge and collect such fces. The plea of ignorance
and custom cannot excuse the act, under the facts of this case.
Miller v. Smith (Idaho) 61 Pac. 824.

The questions of law arising in this action having been disposed
of, we are now to inquire whether the evidence on the part of
the state was sufficient upon which to warrant a conviction. The
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state introduced in evidence the bills rendered for services by
these defendants from January, 1905, to and including November,
1905. As a rule these bills were substantially as follows: “May
5th, 1905. Ward county to L. R. Carroll, Dr. April 15 to 25,
care of poor, two days, 29 miles $9.45. Apr. 18 to 29, 19 days
viewing $76.00. 642-32-10. May 1 to 5 Com. Proceedings $20.00.
Going and coming $8.00. 54 miles $2.70. Total $148.25.” The
evidence adduced by the state showed the presentation of the bill,
its audit and allowance, and the issuance of the county’s warrant
in pavment thereof. This particular bill was for “care of poor,
two dayvs, 29 miles, $9.45.” The statute provides for but $2
per day for care of poor, and the charging and collection of $+
per day, therefore, was excessive (section 1868, Rev. Codes 1905)
and illegal, and is ground for removal. Section 9616, Rev.
Codes 1905. The charge and collection of $4 per day for coming
to and going from the commissioners’ meetings is without author-
ity of law, the mileage of five .cents per mile alone being al-
lowed for travel. Our statute, section 2613, Rev. Codes 1905 (p.
66, c. 53, Session Laws, 1901) provides for a per diem salary “for
the time they are necessarily employed in the duties of their of-
fice,” and five cents per mile for the distance actually travcled in
attending the mectings of the board is provided. This cannot be
construed to mean $t per day in addition to the mileage for a day
to come to the meeting and a day to return. It necessarily fol-
lows that the charging and collection of a per diem charge of $8
for two days, coming to and going from the commissioners’ meet-
ings in addition to the mileage, and this occurred monthly, was
illegal, and is ground for removal from office.

The charge and collection of excessive fees for “care of poor”
appears only once and then on the part of appellant Carroll. It
constituted ground of removal as to him. Under the testimony,
for some of the months bills were presented, audited, and allowed
and collections made by defendants for per diem to themselves
in excess of the number of days in the month. As in the bill set out
above, the charge and collection was made for 19 days from
“Apr. 18 to 29,” whereas, under our law, there could be but 12 days
during that time, counting both the first and last days. The charge
and collection was illegal, and is ground for removal from office.
It was contended by counsel for appellants that the judgment was
insufficient and defective and void because it failed to assign the
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grounds upon which the finding of guilty is based. Were this
proceeding to remove from office under an accusation presented by
a grand jury then the judgment would be insufficient for the rea-
sons stated. See section 9632 and section 9642, Rev. Codes 1905.
Section 9646, Rev. Codes 1905, provides: ‘“The decision of the
court * * * shall be guilty or not guilty,” and if the accused
is found guilty either by the decision of the court or by the verdict
of the jury, the court shall render judgment that the accused be
removed from his office, and for the costs of the action.” The court
found by its order that the appellants, Richardson and Carroll,
were guilty as charged in the accusation, and ordered judgment of
removal and ouster from the office of county commissioner of
Ward county, and thereupon judgment was made and entered, re-
moving said defendants, Carroll and Richardson from such office
and taxing costs against them. It was unnecessary to enter the
reasons for the judgment other than set forth in the order for judg-
ment, The proceeding is summary and section 9646 provides a
proceeding complete in itself, and an order and judgment in accord-
ance therewith are sufficient.

The order and judgment of removal of the appellants from the
office of county commissioner of Ward county, N. D., upon the
grounds specified in and the proofs under article 26 of the accusa-
tion, is affirmed. The clerk of the court below, in taxing the
costs for printing of respondent’s brief, will deduct the cost of
printing 28 pages thereof, for the reason that that number of pages
of printed matter contained in the abstract were unnecessarily re-
printed therein.

Morcan, C. J., concurs. ENGERUD, J., not present or participat-
ing.

(109 N. W. 1026.)

J. L. Owens CompaNy, A CORPORATION, V. THOMAS DOUGHTY.
Opinion filed November 19, 1906,
Sale of Personal Property — Rescission.

1. A sale of personal property followed by actual delivery can-
not be rescinded unless the property be promptly returned to the
seller or its return tendered and refused, or its return waived.

Same — Acquiescence After Rescission.

2. Mere words of disaffirmance followed by positive acts acquies-
cing in the contract, will not effcct a rescission of the same.
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Same — Return of Part of Property.
3. A contract of sale of personal property cannot generally be
rescinded by a return or an offer to return only that part of the
property unsold.

Rescission Must Be Entire.
4. A rescission of a contract must generally be of the contract
in its entircty, and not that part which is advantageous to the party.

Sale — Bill of Sale — Construction.
5. A bill of sale construed, and the rights of the parties there-
under determined.

Appeal from District Court, Foster County ; Burke, J.

Action by the J. L. Owens Company against Thomas Doughty.
Juagment for defendant and plaintiff appeals.

Reversed and remanded.
Turner & Wright, for appellant.

One seeking to rescind must proceed promptly and bring his no-
tice of election home to the other party. Davis v. Reed, 37 Fed.
418 ; Lawrence v. Dale, 3 Johns. Ch. 23, 71 L. Ed. 529 ; Sweetman
v. Prince, 26 N. Y. 224; Bennett v. Glaspell, 107 N. W. 45, 15
N. D. 239; Grymes v. Sanders, 93 U. S. 63, 23 L. Ed. 798; Taring-
ton v. Purvis, 9 L. R. A. 607.

T. F. McCue, for respondent.

Where one party to a contract fails to perform his part, the other
party thereto may treat it as at an end. Barrett v. Austin, 31 Pac.
3; Lake Shore Ry. Co. v. Richards, 152 I 59 ; Seymour v. Detroit
Copper Mills, 22 N. W. 317.

Morcaxn, C. J. Action on a promissory note for the sum of
$1,010.50 given for the purchase price of a carload of fanning mills
sold and delivered to the defendant. When the sale of the machines
was made, the following special agreement was entered into be-
tween the parties as a part of the written contract: “J. L. Owens
Company agree to furnish canvasser to sell these mills and guar-
antee that said mills will be sold in four months of peddling, and
at the expiration of four months all mills unsold to be sold at the
expense of J. L. Owens Company. Thomas Doughty to pay said
man’s expenses and salary for four months, or until he discharges
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him. Gilbert Glauke to be the canvasser. Salary of said man to be
$50 a month and expenses. Man to be paid only until mills are
sold, or until Thomas Doughty wishes to take the responsibility of
the sale of said mills, when he can discharge him; salary and ex-
penses paid by Doughty not to exceed four months.”

The answer alleges that Glauke was not furnished to the defend-
ant as a canvasser and salesman of the mills, and that the mills
were not sold within four months, in consequence thereof. That
plaintiffs furnished another canvasser who was incapable of selling
said machines and only sold 10 of them during about 60 days, and
voluntarily quit canvassing in about 60 days. It is also alleged
that the furnishing of said Glauke as a canvasser constituted the
inducement for the purchase of said mills by defendant, and in
consequence of the failure of said plaintiff to furnish him as a can-
vasser, the consideration for the contract has failed, and that defend-
ant has on hand 28 of said fanning mills, and that the same have at
all times been held subject to the order of the plaintiff. The answer
further alleges that “defendant has at all times requested plaintiff
to take said mills, and the defendant now tenders said 28 mills to the
plaintiff. Defendant also pleads a counterclaim for damages alleged
to have followed the breach of said contract by plaintiff. Such dam-
ages consist of wages paid to the canvasser furnished for 60 days,
his board and team hire, in all amounting to the sum of $340. Fur-
ther damages are claimed based upon the following contentions:
The machines were not sold during the four months limited in the
contract. That defendant sold 22 of them, and claims $10 per ma-
chine sold by him as a reasonable compensation therefor. Further
damages are pleaded as a counterclaim growing out of the fact that
plaintiff did not remove said 28 mills from the defendant’s possession
for two years, and that the reasonable value of their storage and for
insurance, is the sum of $100. Defendant demands judgment
against the plaintiff in the sum of $690 with costs.

There was a trial to a jury, and a verdict was returned in defend-
ant’s favor for the sum of $85.50, and judgment rendered thereon.
Plaintiff moved for judgment notwithstanding the verdict and the
same was denied. Plaintiff appeals, and specifies numerous errors
at the trial in the admission of evidence, and the giving of instruc-
tions, and the denying of the motion for judgment notwithstanding
the verdict. The facts developed at the trial show that plaintiff fail-
ed to furnish the particular canvasser agreed upon, and that the
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guaranty that the machines would be sold in four months was not
complied with. Plaintiff did furnish a canvasser who worked for
about 60 days, and sold 10 mills during that time, and voluntarily
quit that work at the end of that time. Another canvasser was fur-
nished who only worked a few days. Thereafter no canvasser was
employved, but defendant sold 22 of the machines himself to persons
who came to his place of business at Carrington. Defendant says
that he made objections to plaintiffi for not furnishing the man,
Glauke, as canvasser, and expressed his dissatisfaction with the one
furnished. Evidence introduced on plaintiff’s part tends to refute
these contentions.

A material question involved on this appeal is whether the defend-
ant rescinded the contract. Defendant claims that the answer sets
forth facts constituting an absolute rescission, based on the following
allegations: “That defendant has on hand 28 of said fanning mills,
and that the same have at all times been held subject to the order
of the plaintiff. That defendant has at all times requested plaintiff
to take said mills, and the defendant now tenders said 28 mills to the
plaintiff.”

The testimony shows that defendant told plaintiff’s agent that the
machines were his machines, and subject to his order, but this was
not done until many of them had been sold. There was no return
of any of the mills. The contract did not provide for the mode
by which it could be rescinded. The provisions of the statute must
therefore control, and it provides that as a condition of a rescission
that everything of value received under the contract must be restored
or offered to be restored, and that the rescission must be promptly
made. After defendant stated to plaintiff’s agent that the mills
were his mills, and subject to his order, no change was made in the
possession ot the mills. They remained at the same place as before.
Defendant continued to sell them as opportunity presented itsclf.
The contract was thereby ratified, and continued in force. If it
should be conceded, although unwarranted, that plaintiff refused to
accept the mills, when told that they were his mills and subject to
his order, still the undisputed fact that defendant sold some of the
mills thereafter, and received benefits under such sales, refutes
the claim of rescission. If a rescission was made the mills would
thereafter belong to plaintiffs, and defendant had no right to sell
them, nor do anything else in reference to them. By selling them
and appropriating the proceeds of the sales, the claim of a prior re-
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scission amounts to nothing. The plaintiff had a right to infer that
the contract was in force. The mills were delivered on October
17, 1902, and the canvasser immediately commenced selling them.
He continued to do so for nearly 60 days, when he quit. The de-
fendant knew that Mulmstead was not the canvasser provided for
by the contract. He accepted him, however, and says that he did so
because plaintiffs agreed to furnish Glauke soon. We are satisfied
that by accepting Mulmstead to sell the machines in place of Glauke,
defendant has waived the contract to that extent, and could not
later repudiate the contract on that ground, and thereby lay the
foundation for damages for all sums that he had voluntarily paid
Mulmstead for his services. Defendant was not compelled to ac-
cept Mulmstead as an agent and could have rescinded the contract
for the reason that Glauke was not furnished as selling agent, if
he had acted promptly. But, by acquiescing in the change and
accepting his services and the benefits of his work, he lost the right
to rescind the contract in toto upon the ground that 60 days after
Mulmstead had ceased to work.

The note in suit was given on December 18, 1902. It was given
for the purchase price of all the fanning mills delivered to defendant
under the contract of October 6, 1902, and for some other articles.
The giving of this note was after Mulmstead had quit working. and
his inability to make a success as a canvasser had been ascertained.
The giving of the note at this time was a further ratification of the
contract, after defendant knew that plaintiff had violated its agree-
ment. Nothing was done towards rescission of the contract until
more than a year after the note was given, and during all of this
time defendant continued to sell the fanning mills as occasion
presented itself. We are convinced that there was no rescission.
Hence, defendant is not entitled to recover what he paid out to the
canvasser, nor for other expenditures previously stated herein. These
expenditures were made by defendant with knowledge that plaintiff
had not complied with its contract. The attempted rescission was not
promptly made. Defendant only attempted to rescind as to the 28
machines unsold. It was too late to rescind the contract after the
sale of so many of them had been made. The evidence is not defi-
nite as to how many were sold when rescission was attempted, but
32 of them were sold in all.

It is also claimed that defendant is entitled to damages for the
reason that the guaranty that the mills should all be sold within four
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months was not complied with. We do not think that the contention
can be sustained. Under the contract, the mills were to be sold
within four months. The contract is not explicit as to the party
that was to sell them. The intention to be gathered from the whole
contract is that defendant was to do the selling, but plaintiff was to
pay the expenses thereof. The contract therefore provides what
shall be done if the mills are not all sold in four months. The
plaintiff must stand the expenses of all the selling. The defendant
was to receive the profits after the four months, although to incur
no expense. The contract therefore provided what the plaintiff
was to do by way of penalty if the canvassers did not sell all the
machines in four months. It is not true that plaintiff was to sell
the mills during the four months after delivery. They were to be
sold by the defendant. Plaintiff agreed to furnish Glauke as the can-
vasser, but he was defendant’s agent and not plaintiff’s, and was paid
by the defendant. After four months the defendant was to sell the
mills remaining on hand at plaintiff’s expense. Plaintiff was absolved
from all duty in regard to the selling of the mills after the lapse of
four months, and defendant was to sell them, but was to be reimburs-
ed for the expenses thereof. What expenses were to be allowed
is not specified, but it is evident that actual expenses were intended.
A rescission could not be made as to the unexecuted part of the con-
tract under the facts of this case. Defendant could not ratify that
part of the contract advantageous to him, and disaffirm the unprofit-
able part. This principle is elementary.

The trial court instructed the jury to allow to the defendant as
a counterclaim against the note in suit what he had expended under
the contract for wages of the canvasser, and for expenses for storage
and other similar expenditures made by him. This was upon the
theory that the defendant had rescinded the contract. As we have
seen, this was error. Instead of rescinding the contract, defendant
affirmed it by unequivocal acts of performance after the cause for
rescission had come to his knowledge. The rights of the parties
should have been determined under the contract, as it was still
in force. Defendant was not entitled to his expenses for selling any
of the machines during the four months prescribed in the contract.
After that period, defendant’s expenses in peddling or selling the
machines snould have been allowed. The plaintiff will be entitled
to a verdict for the full amount of the note, less payments, and less
such sum as the evidence will show to be defendant’s expenses in
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selling the mills sold after the four months. The motion for judg-
ment notwithstanding the verdict was properly denied. The evi-
dence did not show definitely how many machines were sold during
the four months, nor how many were sold thereafter, nor what
would be the actual expenses of selling them. For the error in giv-
ing to the jury instructions on the theory that the contract had
been rescinded, there must be a new trial.

The judgment is reversed, a new trial granted, and the cause
remanded for further proceedings according to law.

KNaur, J., concurs; ENGERUD, ., did not take part in the de-
cision.
(110 N. W. 78.)

CuARLEs C. ConnNoLLy v. T. A. Luros, GEORGE BRENNAN AND
FARMERS’ BANK OoF CrRARY, A CORPORATION.

Opinion filed January 23, 1907. Rehcaring denied March 15, 1907,
Specific Performance — Evidence.
Evidence held to justify the findings of the trial court.
Appeal from District Court, Ramsey County ; Cowan, J.

Action by Charles C. Connolly against T. A. Luros and others.
Judgment for defendants, and plaintiff appeals.

Affirmed.
Townscnd & Denoyer and Burke & Middaugh, for appellant.
McClory & Barnett for respondents.

Excerup, J. This is an action in which the main relief sought
is a judgment for the specific performance of a contract to convey
real property. The alleged contract relied upon was oral, but plain-
tiff claimed there had been a sufficient part performance thereof
so that it became enforceable though not in writing. The defendants,
besides other pleas, denied that there had been any agreement.
There was a trial by the court without a jury and judgment for the
defendants. The plaintiff appealed, and demands a trial de novo.

We fully agree with the findings of the trial court that there
was no agreement made as to the terms of sale. There was a
sharp conflict of testimony as to what was said and done in the ne-
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gotiations which plaintiff claims constituted the agreement. But
even if we accept plaintiff's version of the transaction, we think the
various conversations were nothing more than mere negotiations
preliminary to a contemplated contract to be made when the plain-
tiff had examined and become satisfied with the title; and it was
clearly due to plaintiff’s own delay, unavoidable, perhaps, that the
negotiations did not ripen into a complete agreement. It is conced-
ed that if there was no agreement, the plaintiff has no cause of ac-
tion, or right to the land, or the possession of it; and became liable
to the owner for the wrongful occupation thereof. The amount of
damages assessed by the court as compensation for the use is not
questioned. No objection was made to the right to interpose in this
action a counterclaim for damages for the wrongful occupation of
the land.

The judgment is afirmed. All concur.

(107 N. W. 365.)

AMELIA ToNN v. Micuer ToNN.
Opinion filed February 19, 1907,
Divorce — Appeal — Application for Temporary Alimony — Jurisdic-
tion.

The Supreme Court has no jurisdiction, while an action for
divorce is pending and untried in the district court, to entertain a
motion for the allowance of counsel fees to enable counsel to pre-
pare and present an appeal from an order of the district court re-
quiring the husband to provide for the maintenance of the wife, pend-
ing the final determination of the action, and for counsel fees in
the main case; and, if the Supreme Court had jurisdiction, it would
be determining in advance of the determination of such appeal the
very questions pending on the appeal, as far as they relate to main-
tenance.

Action by Amelia Tonn against Michel Tonn. Application for
allowance of temporary alimony pending appeal from order grant-
ing temporary alimony and counsel fees.

Denied.

S. E. Ellsworth, for the motion.
Fredrus Baldwin, opposed.

Sup. Ct.—2
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SraLping, J. The plaintiff commenced an action of divorce by
service of summons and complaint, and the defendant duly answer-
ed. Subsequently plaintiff procured an order to show cause why,
among other things, defendant should not be required to pay her
counsel fees, and for her maintenance, pending the final determina-
tion of the action. On the hearing of the order to show cause the
district court entered an order requiring defendant to make pay-
ments for both purposes. The plaintiff, not being satisfied with the
sums allowed, has taken an appeal to this court from such order,
and such appeal is now pending. She now comes before this court
with an original application for an order requiring the defendant to
pay counsel fees for preparing and presenting the appeal from
the order of the district court, and for an allowance for mainten-
ance pending the determination of her appeal from the order of the
district court. She has refused to accept any benefits under the order
appealed from.

While several states hold that it is within the province of the
Supreme Court to grant orders for payment of counsel fees and
maintenance of the wife pending an appeal from the decision in the
main case, and while this court might have jurisdiction in such case,
we see no reason why we should entertain a direct application for
such purpose where the main action is still pending in the district
court. That court still has jurisdiction and power to award to the
wife any reasonable sum for attorney’s fees and maintenance on ap-
plication during the pendency of the appeal from the former order,
and to entertain an application like this would be to assume burdens
which properly may be and should be carried by the district court.

Still, further, in so far as this application relates to maintenance
pending the appeal from the order of the district court, it relates
to the same subject and matter which the district court has already
passed upon, and which is before this court for review on appeal
as to its adequacy and reasonableness under the circumstances;
and for us to pass upon this application would be to prejudge the
very thing that is pending on appeal. Counsel has cited us no au-
thorities in point, and we have, after diligent search, found only
one which appears to be at all applicable to the principle here in-
volved. One case in Wisconsin (Weishaupt v. Weishaupt, 27 Wis.
621) at first glance appears to be identical with this, but the record
is meager, and the court entered into no discussion of the question
whatever, and from a careful inspection it would secem that the




COOK v. LOCKERBY 19

whole case may have been before the Supreme Court, and that the
lower court had lost jurisdiction to enter any order in the case, and,
at any rate, the question of jurisdiction to entertain the motion
was not raised.

We are further of the opinion that this is not one of the classes
of original applications which, under the constitution and laws, can
be made in the first instance to this court. This court is primarily a
court of appeals, and section 4074 of the Revised Codes of 1905 pro-
vides for appeals from all orders and decrees touching the alimony
and maintenance of the wife, and, as we have shown, such an appeal
is now pending. This is not an application for any of the writs
mentioned in section 87 of the constitution, and is not an order nor
a writ necessary to the proper exercise of the jurisdiction of this
court.

The motion is therefore denied. All concur.

(111 N. W. 609.)

E. E. Cook v. S. M. LoCKERBY.
Opinion filed February 20, 1907,

Mortgage — Sufficlency of Notice of Foreclosure.

1. An affidavit of publication of notice of sale in procecdings to
foreclose a real estate mortgage, which recites that such notice was
published “seven successive times, commencing on July 17, 1885, and
ending on August 28, 1885, both inclusive, in the Lisbon Star, a weekly
newspaper,” is sufficient proof that it was published once in each week
for six successive weeks, as required by Comp. Laws 1887, section 5414.

Same — Names of Mortgagees.

2. The mortgagees in such mortgage were designated undecr their
firm name of Cook & Dodge, and, notwithstanding this fact, a statu-
tory forcclosure thereof is sustained.

Appeal from District Court, Barnes County; Glaspell, J.

Action by E. E. Cook against S. M. Lockerby and others. Judg-
ment for plaintiff, and defendant Lockerby appeals.

Affirmed.
Turner & Wright, for appellant.

An affidavit that a mortgage foreclosure notice was published in
“a weekly newspaper * * * * * geven times, commencing
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on the 17th day of July, A. D. 1885, and ending on the 28th day of
August, A. D. 1885,” is not equivalent to proof that it was published
“for six weeks at least once in each week.” Ullman v. Lion, 8
Minn. 381 (Gil. 338); Prince George’s County Commissioners v.
Clark, 36 Md. 206; Golcher v. Brisbin, 20 Minn. 453 (Gill. 407);
Perrin v. Felters, 35 Mich. 233.

A partnership as such is not such a legal entity as may hold
title to real estate, 22 A. & E. Enc. of Law (2nd Ed.) 75; Morri-
son v. Mendenhall, 18 Minn. 232 (Gill. 212); Kellogg v. Olson,
24 N. W. 364; Tidd v. Rines, 2 N. W. 497.

John E. Green, for respondent.

The facts, that the paper was a weekly publication, that the dates
of the first and last publications are given, in the absence of a showing
that the notice was not given, are sufficient to establish a legal pub-
lication. Iowa State Bank v. Jacobson, 66 N. W. 453.

Foreclosure by advertisement of a mortgage to a firm in its firm
name is sufficient. Menage v. Burke, 45 N. W. 155.

Where one claiming title by foreclosure, takes possession of the
mortgaged premises under such claim, although a mortgagee in pos-
session, such possession is adverse, and puts the statute of limita-
tions in motion. Nash v. Northwest Land Co., 108 N. W. 792, 15
N. D. 566; Russell v. Akeley Lumber Co., 48 N. W. 3; Rogers v.
Benton, 39 Minn. 39.

I'isk, J. This is an action to determine adverse claims to cer-
tain real property in Barnes county. The appellant, Lockerby, one
Moses Vachon, and all persons unknown claiming any interest in the
real property in dispute, were made defendants. The defendant
Vachon filed a disclaimer, and the action was dismissed as to the
unknown defendants. Judgment was rendered in plaintiff’s
favor in the District Court, adjudging him to be the owner in fee
of the land described, and also adjudging that neither of the defend-
ants has any right, title, or interest in such land, and quieting the
title thereto in plaintiff. From this judgment the defendant Lock-
erby appealed to this court, and asked a review of the entire case.

The facts, briefly stated, are as follows: On September 14, 1882,
the defendant, Moses Vachon, being the owner in fee of the proper-
ty in dispute and being indebted to the co-partnership of Cook &
Dodge, of Davenport, Iowa, in a large sum, executed and delivered
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his mortgage upon the property in question to such co-partnership
in its firm name of Cook & Dodge, such co-partnership consisting of
E. E. Cook, the plaintiff herein, and one F. L. Dodge, to secure such
indebtedness. Such mortgage contained the usual power of sale in
case of default. In October, 1884, defendant Lockerby acquired title
to the property by deed of conveyance from defendant Vachon
and wife, and is now the owner thereof, unless he was divested of
such title by the foreclosure of the mortgage above mentioned, ex-
ecuted by his grantor; and this brings us to the real controversy
between these parties, which is as to the validity of these foreclos-
ure proceedings. In July, 1885, proceedings were instituted by
the firm of Cook & Dodge to foreclose said mortgage by advertise-
ment under the power of sale contained in said mortgage, and pur-
suant thereto notice was caused to be published in the Lisbon Star,
a weekly newspaper of general circulation published at Lisbon,
in said county. As stated in the affidavit of publication, such notice
was published “seven consecutive times, commencing on the 17th
day of July, 1885, and ending on the 28th day of August, 1883,
both inclusive.” The notice, as published, was signed: “Cook &
Dodge, Mortgagees. Francis & Francis, Attorneys for Mortgag-
ees.” The plaintiff, Cook, was the purchaser at the foreclosure sale,
and in due time acquired a sheriff’s deed under such foreclosure.

Two objections are made to the validity of this foreclosure. It
is appellant’s contention that the affidavit of publication is fatally
defective, because it fails to recite that the notice was published
“once in each week for six successive weeks,” as required by law at
the date of such foreclosure, and that a statement in the affidavit
that such notice was published “seven successive times, commencing
on July 17, 1885, and ending on August 28, 1885, both inclusive,”
is not the equivalent thereof. The affidavit recites that the news-
paper, “the Lisbon Star,” is a weekly newspaper, and that the print-
ed notice thereto annexed was printed therein “‘seven consecutive
times, commencing on the 17th day of July, 1885, and ending on
the 28th day of August, 1885, both inclusive.” We think the affi-
davit was sufficient. The expression “weekly newspaper” can have
but one meaning, which is that it is a paper published once in each
week, and a statement in the affidavit of publication that the notice
was published in such paper seven successive times, commencing on
July 17th and ending on August 28th, both inclusive, unquestionably
means that such notice was published in each issue of such paper
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between said dates, or, in other words, that it was published once
in each week during such time. In the absence of proof to the con-
trary, we think it should be presumed that said paper, as its name
implies, was published once in each week during the time in question.
The Supreme Court of South Dakota in Bank v. Jacobson, 8 S.
D. 292, 66 N. W. 453, had occasion to pass upon a similar question,
and we unhesitatingly approve the reasoning of that court. In that
case, as in this, the sufficiency of an affidavit of publication was chal-
lenged. It recited that the summons was published in a weekly news-
paper for ‘“‘seven successive issues, to wit: The first publication
being made on December 25, 1891, and the last publication on Feb-
ruary 5, 1892.” We quote from the opinion as follows: “Commenc-
ing on December 25, 1891, and concluding on February 5, 1892,
the summons was published in a weekly newspaper for seven succes-
sive issues. The ordinary acceptation of the expression “weekly
newspaper” unerringly conveys the idea of a paper issued once a
week, and the phrase ‘for seven successive issues,” when used with
reference to publication in a weekly newspaper simply means that
such publication appeared in the columns thereof once each week
for seven successive weeks; and when the date of the first and last
publication is given, as in the affidavit before us, the above conclu-
sion is irresistible.”

It is appellant’s second contention that the foreclosure proceedings
were void for the reason that the published notice of sale recited
the names of the mortgagees as “Cook & Dodge” merely, without
disclosing the Christian names of the partners in such firm, and that
the notice was signed in the same manner. Subdivision 1 of section
5415, Comp. Laws 1887, in force at the date of this foreclosure, pro-
vides that the notice of sale must specify “the names of the mort-
gagor and the mortgagee.” Was the notice in conformity with such
statute? Counsel concede, for the purposes of this case, that the
mortgage of real estate taken in the name of a firm is effectual to
create a lien upon the premises for the benefit of the members of the
partnership; but they argue that such a mortgage cannot be fore-
closed by advertisement under the power of sale, but must be fore-
closed by action, in which the names of the persons composing the
partnership must be alleged and proved, and, finally, they argue
that, even if it may be foreclosed by advertisement, still, in any
event, it cannot be so foreclosed unless the published notice of sale
shows the full names of the mortgagees, citing Gille v. Hunt, 29
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N. W. 2, 35 Minn. 357, and Foster v. Trowbridge, 40 N. W, 256,
39 Minn. 37Y8. The first case cited furnishes no light upon the
question here involved. In that case the mortgage ran to “D. B.
Dorman & Co.,” and the case turned mainly on the question, in
whom was the legal title to the mortgage? In other words, who
was in law the martgagee? Was it D. B. Dorman, or was it the
partnership, or the individuals composing the firm of D. B. Dor-
man & Co.? And the court held that D. B. Dorman was the only
person through whom legal title could be made under the mort-
gage, and hence that he held the legal title. The point here under
consideration was not involved in that case. The case of Foster v.
Trowbridge does not support appellant’s position. In that case the
mortgage ran to the firm of Blake & Elliott. The point was made
that the mortgage, being given to a partnership, was ineffectual, and
passed no interest in the land, and, after reviewing prior decisions
in that state holding that a conveyance or mortgage of real estate
cannot be made to a partnership as such, but must be made to some
person, for the reason that a partnership, as such, cannot take and
hold the legal title to real estate, the court said: ‘“But the court
further decided that the grantee in a conveyance need not be named,
provided he be described with sufficient definiteness and certainty,
and that, therefore, where the style of a partnership is inserted as
grantee, and it contains the name or names of one or more of the
partners, the legal title will vest in the partner or partners named.
That rule would sustain this as a mortgage to the partners who
are named in the partnership style, if it were necessary in this action
that the mortgage should have the characteristics of a conveyance.”
As we construe this language, there is nothing holding that such a
mortgage as the one in the case at bar could not be foreclosed by ad-
vertisement.

In the later case of Menage v. Burke, 45 N. W. 155, 43 Minn.
211, 19 Am. St. Rep. 235, the same court, in unmistakable language,
put at rest the question in that state. In that case the question of
the right to foreclose such a mortgage by advertisement was square-
Iy before the court, and that tribunal, after referring to numerous
prior decisions of that court bearing upon the question, said: “The
general doctrine there expressed as to the insufficiency of such an
instrument, not aided by a court of equity, to transfer a legal title,
has been declared to be subject to the qualifications that, where a
partnership name thus employed contains the name or names of one
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or more of the partners, the instrument will have legal effect as a
conveyance or mortgage to the party or parties thus named. This
controls the decision of this case. While it is necessary to the legal
validity of such an instrument that there be a grantee having a legal
existence, capable of taking, and certainly designated or so desig-
nated that his identity can be certainly ascertained, these conditions
are complied with in this case; resort being had, as may be done,
to facts beyond the instrument for the purpose of apply-
ing the description or designation of the persons named
to the persons so described. Wakefield v. Brown, 38
Minn. 361, 37 N. W. 788, 8 Am. St. Rep. 671; Morse v. Carpenter,
19 Vt. 614. By this means it was ascertained that the ‘Farnhant’
and ‘Lovejoy,” of the county of Hennepin and state of Minnesota.
named in the mortgage as the ‘parties of the second part,” were the
persons of those names who were the members of the business co-
partnership of Farnham & Lovejoy; that is, Sumner W. Farnham
and James A. Lovejoy. With this light thrown upon the instru-
ment it is most reasonable to construe it as made to the two persons
thus named, and not merely to the partnership, in the sense of the
business relation existing between those persons. QOur conclusion
is that the mortgage was effectual in law, and that the statutory fore-
closure by the exercise of the power of sale was valid.”

In the published notice of sale in the above case the full names of
the partners were given in parenthesis immediately following the
partnership name; but.we do not consider that this fact differen-
tiates the two cases, nor was that fact emphasized as important in the
decision of that case. We do not think that more exactness was re-
quired in designating the mortgagees in the notice of sale than was
required in designating them in the mortgage, and, if the designa-
tion in the mortgage was insufficient, it could not be cured or aided
by a proper designation in the notice of sale. We are of the opinion,
and so hold, that the foreclosure proceedings were valid, and oper-
ated to divest defendants of their title and vest the same in plain-
tiff.

The judgment of the district court was therefore correct, and is
accordingly affirmed. All concur.

(111 N. W. 628.)
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Jor~N VarLLeLLy AnND B. F. BrockHOFF v. THE BoarRD OF PARK
CoMMISSIONERS OF THE PARK DistricT oF THE CiTy OF GRAND
FFORKS, ET AL.

Opinion filed February 20, 1907.

Municipal Corporations — Debt Limit — How Computed.

1. Debts of a city contracted for paving and sewer purposes are
not to be computed in ascertaining whether the debt limit has been
excecded. There is no gencral liability against the city for such in-
debtedness, except for the one-fifth portion of the cost of paving.

Same.

2. Bonds issued by an independent school district of the city of
Grand Forks are not to be computed as debts of the city in ascertain-
ing whether the debt limit has been exceeded.

Constitutional Law — Delegation of Legislative Power.

3. A law empowering a city council to determine by a vote
whether the city will avail itself of the provisions of the law is not
unconstitutional as a delegation to the council of legislative power.

Same.

4. The fact that the 1905 law (Laws 1905, page 256, chapter 143)
creates a board to be appointed by the council whose powers over the
control and government of parks are the same as those conferred by
law upon the city council by former laws, does not render the 1905
law invalid.

Municipal Bonds — Power of Municipality to Provide Interest.

5. A municipality has power to provide for the payment of an-
nual interest on bonds to be issued by it, although the law authorizing
the issue of such bonds does not expressly authorize it to make pro-
vision for the payment of such bonds or annual interest thereon.

Constitutional Law — Levsof Tax by Board Not Responsible to People.

6. An act of the legislative assembly authorizing a board appointed
by the city council without the consent of the pecople to levy general
taxes is unconstitutional as a delegation of legislative power.

Appeal from District Court, Grand Forks county ; Fisk, J.

Action by John Vallelly and another against the board of park
commissioners of the park district of the City of Grand Forks and
others. From an order sustaining a demurrer to the complaint,
plaintiffs appeal.

Reversed.

George A. Bangs, for appellants.
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If an independent board is in fact an agency of the municipality,
the debts created by it are the debts of such municipality and must be
considered in fixing its constitutional debt limit. Gray on Limita-
tion of Taxing Power 1110 ; Wilcoxen v. City of Bluffton, 5¢ N. E.
110; Orvis v. Park Commissioners, 56 N. W. 294,

Delegation of taxing powers must be to boards responsible to the
people. 1 Cooley on Taxation p. 101; State v. Des Moines, 72 N.
W. 639; Lipscomb v. Dean, 1 Lea, 546; Park Commissioners v.
Detroit, 28 Mich. 227; Waterhouse v. Board, 8 Heisk. 857 ; Hinze
v. Poe, 92 Ill. 406.

Two distinct municipal bodies cannot exercise the same powers,
jurisdiction and privileges at the same time in the same territory.
1 Dillon Mun. Cor. (4th Ed.) Sec. 184; Wilcox on Municipal Cor.
27; Grant on Corporations 18; 20 Ency. of Law (2nd Ed.) 1150;
15 Am. and Eng. Enc. (1st Ed.) 1007; Taylor v. Ft. Wayne, 47
Ind. 274; Park Com. v. Chicago, 152 Ill. 392. .

Scott Rex, for respondent.

Liability for expenditures upon property for specific benefit re-
ceived are not included in general municipal indebtedness. Cooley
on Taxation (3rd Ed.) 175.

Limitations upon the power to incur municipal indebtedness ap-
plies only to the municipality, and not to tax-levying bodies with the
same territorial jurisdiction. Gray on Limitation of Taxing Power,
Sec. 2148; Hyde v. Ewert, 91 N. W. 474; Wilson v. Board of
Trustees, 27 N. E. 203; Adams v. East River Institute, 136 N. Y.
52, 32 N. E. 622.

A state can declegate taxing powers to a board appointed by an-
other board. Redmon v. Chacey, ¥ N. D. 231, 73 N. W. 1081;
Erickson v. Cass County, 11 N. D. 494, 92 N. W, 941; Hagar v.
Reclamation District, 111 U. S. 728, 28 L, Ed. 569; State v. West
Duluth Land Co., 78 N. W. 115; Mayor v. State, 15 Md. 3%6, ¥4
Am. Dec. 572 ; State v. District Court, 22 N. W. 625; Brodbine v.
Inhabitants of Revere, 66 N. E. G07; Stone v. Charlestown, 114
Mass. 214: West Chicago Park Commissioners v. City of Chicago,
38 N. E. 697; West Chicago Park Commissioners v. Sweet, 47 N.
E. 728; West Chicago Park Commissioners v. Farber, 49 N. E.
427; Turner v. City of Detroit, 62 N. W. 405; Commissioners v.
Common Council, 80 Mich. 667, 45 N. W. 508; State v. George, 29
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Pac. 356 ; Oren v. Bolger, 87 N. W. 366 ; Territory v. Scott, 3 Dak.
357, 20 N. W. 401; City of Little Rock v. Town, 79 S. W. 785.

Power to issue bonds carries with it everything necessary to be
done in connection therewith. 2 Lewis’ Southerland Statutory Con-
struction, Sec. 510; 2Y Am. and Eng. Enc. of Law (2nd Ed.) 872;
Cooley on Taxation (3d Ed.) 467.

Morcan, C. J. This is an action brought to restrain the board of
park commissioners of the city of Grand Forks from issuing bonds
in the sum of $25,000 to be used for park purposes in said city.
The action is brought by the plaintiffs as electors and property
owners of said city. The park board commissioners were appointed
by the city council of the city of Grand Forks under chapter 143,
-p. 36, of the Laws of 1905, entitled “An act creating park districts
and for the government thereof, creating a board of park commis-
sioners, conferring power and authority upon such board and
district and providing rules for the government thereof.” Section 1
of said act provides that any incorporated city in the state “may
by a two-thirds vote of its council by yeas and nays, at a regular
meeting thereof take advantage of the provisions of this act.” Sec-
tion 2 provides that “any city desiring to take advantage of this
act shall do so by ordinance expressing its desire and intent so to
do, whereupon the territory embraced in such city shall be deemed
and it is hereby declared to be a park district of the state of North
Dakota.” Section 3 provides that each Park District shall be known
as “Park District of the city,” and as such “shall have a scal and
perpetual succession with power to sue and be sued: contract and
be contracted with; acquire by purchase, gift, devise or other-
wise and hold, own, possess and maintain real and per-
sonal property in trust for the purpose of parks, boulevards
and ways and to exercise all the powers hereinafter designated or
which may be hereafter conferred upon it.” The park commission
is further empowered by the act to condemn land for park purposes,
and is given sole and exclusive authority to maintain, govern, and
improve the same and to lay out, grade, pave, or otherwise improve
any street in, around, or through said park and to erect, maintain,
and govern all buildings and pleasure grounds in said park; to pass
ordinances necessary for the regulation and government of the park
and to enforce the same; to levy special assessments on all property
specally benefitted by the establishment of said park; to appoint
such engineers, surveyors, clerks, and other officers, including such
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police force as may be necessary, and define their duties and fix their
compensation ; to issue negotiable bonds of the park district in a sun
not exceeding two per cent of the value of the taxable property
therein situated for the purchase of lands for such park and the im-
provement thereof, and, upon an affirmative vote of the electors of
such district, such bonds may be issued in the aggregate not to
exceed 5 per cent of the assessed value of such property. Section 5,
subd. 7 (page 258), provides that the park board shall have power
to “levy taxes upon all the property within said district for the
purpose of maintaining and improving said parks, boulevards and
ways and to defray the expenses of said board.” The indebtedness
of the park district is by the act expressly limited to 5 per cent of
the valuation of the assessable property therein. The park com-
mission initiated proceedings to issue $25,000 bonds under the pro-
visions of this act. The plaintiff procured a preliminary injunction
restraining it from issuing the bonds. The defendant demurred
to the complaint on which the injunctional order was procured,
and the trial court sustained the demurrer. The plaintiffs have ap-
pealed from the order sustaining the demurrer. The objections
urged by the plaintiffs against the law under which the defendants
are proceeding and against the contemplated proceedings of the park
commission are numerous and will be considered in the order in
which they are presented.

It is first contended that the bonds proposed to be issued will
create a debt against the city of Grand Forks in excess of the debt
limit. Both parties concede that the proposed indebtedness by the
issue of these bonds will be an indebtedness of the city of Grand
Forks. Whether it will exceed the debt limit will depend upon the
fact whether the debts of the independent school district of the city
of Grand Forks and the city indebtedness created by the issuing of
paving and sewer bonds or warrants are debts of the city within the
meaning of the constitution limiting the indebtedness to he incurred
by cities. It is also conceded that one-fifth of the bonds issued by
the city for paving its streets is a city debt proper and to be computed
as such in determining what the debts of the city are. The paving
and scwerage bonds or warrants were issued under the laws author-
izing cities to issue such bonds or warrants. These laws expressly
provided for the payment of the costs of these improvements by as-
sessments to be made against the property improved, and such as-
sessments, when paid into the treasury, constituted a fund out of
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which the warrants issued were to be paid. The statute (chapter
41, p. 47, Laws of 1897) expressly provided that upon payment by
the city of one-fifth of the cost of paving such payment should be
considered a full satisfaction of all claims against the city for such
paving. The contracts for the paving and sewers expressly stated
that the city assumed no liability, and without such provision we are
satisfied that the acts under which these improvements were made
and the indebtedness incurred cannot be construed, except as to neg-
ative such general liability. The contracts having been entered into
under these acts, the holders of the warrants can claim no rights
thereunder not based on the provisions of these laws. They contract-
ed for a lien and payment out of a particular fund, and cannot claim
a general liability unless the city wrongfully diverts this fund. It is
generally held that constitutional provisions limiting corporate in-
debtedness are held not to apply to assessments upon property for
improvements. Cooley on Taxation p. 175; Davis v. Des Moines,
71 Iowa 500, 32 N. W. 470 ; Raleigh v. Peace, 110 N. C. 32,14 S. E.
521, 17 L. R. A. 330.

It is also claimed that the bonded indebtedness of the independ-
ent school district of the city of Grand Forks should be included in
the computation of the city’s indebtedness. The boundaries of this
school district are coterminous with the territory embraced in the
city. The functions of the school district are entirely separate from
those of the city. The scope of the powers of the school district are
outside that of the city municipal government proper. It acts in-
dependently under express statutory authority, and is in no sense
an agent of the city. The indebtedness inhibited by the constitution
is that contracted by the city for its own purposes, and does not
refer to the indebtedness of the school district, an independent and
distinct corporation organized for a special purpose not within the
province of the city government proper. The precedents generally
are to that effect. Gray on Limitation of Taxing Power, sections
2148, 2101 ; Wilson v. Board, 133 Ill. 443, 27 N. E. 203; Adams v.
East River Institute, 136 N. Y. 52, 32 N. E. 622; Hyde v. Ewert,
16 S. D. 133, 91 N. W. 474 ; Kennebec Water District v. Waterville,
96 Me. 234, 52 Atl. 774; Tuttle v. Polk, 92 Towa, 433, 60 N. W. 733.
There is therefore no force in the contention that the debt
limit will be exceeded by the issue of the proposed bonds.
Adding the amount of the proposed bonds to the city’s
present indebtedness, there is still left a considerable sum over
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and above the aggregate 12 per cent limit of debts
that can be legally imposed upon the city. This would be
true even if the park district commissioners were to issue bonds to
create an indebtedness equal to 5 per cent of the valuation of the
property ; that being the aggregate percentage of indebtedness per-
mitted by the act of 1905.

It is claimed by the appellants that the act is void because it creates
a municipal corporation authorized to exercise powers over terri-
tory under the control of the city council, and the two corporations
cannot exercise the same powers coextensively over the same ter-
ritory. It is true that the city council had authority to lay out parks,
and make rules for the government thereof. The city council adopt-
ed the provisions of the 1905 law by express action, and thereby sur-
rendered all control over the parks of the city. Having done so,
the law became operative, and the city council was excluded from
any authority over the park conferred upon the park district board
by the 1905 law. This law by implication repealed the prior law so
far as the former laws conferred authority upon the park board to
perform duties that were before vested in the city council. We find
no case holding special park laws inoperative for that reason,
and the objection would lie to all laws providing for the government
and control of parks in cities. As to certain matters, the legislature
undoubtedly has power to classify or subdivide powers of local gov-
ernment, and to place the power of such government in different
agencies or instrumentalities. The power to regulate and govern
parks in cities is very generally conferred upon special boards. It is
further claimed that the act delegates to the city council legislative
power; that is, the power to declare whether the act shall become
operative or not. The act is a complete act, and was such when it
was approved by the governor. It is not denied that a law complete
in itself may be made to become operative upon the happening of
a certain event or contingency. The claim is that the happening
of such event or contingency must be determined by the people by
vote, and that it cannot be left to the action of the city council. The
law is a general law, and affects all cities of the state. The city
council of Grand Forks simply elected, as it was authorized to do,
whether the provisions should be put in force and become applica-
ble to that city. A similar question has been decided by the court
recently, and the conclusion reached that the county commissioners
were properly authorized to determine whether a law prescribing
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the manner of collecting taxes should become applicable to the
county over which they had jurisdiction. Picton v Cass Co., 13 N. D.
242, 100 N. W. 711. In that case the question was carefully con-
sidered and the authorities collected, and this makes it unnecessary
to further discuss the question at this time.

The act in question authorizes the issuing of bonds, but makes
no provision for the raising of funds annually or otherwise for the
payment of interest on the same, or for the ultimate payment there-
of. It is claimed that this is in violation of secion 184 of the constitu-
tion, making it incumbent on any city, county, township, town,
school district, or any other political subdivision incurring any in-
debtedness to make provision for payment of the interest annually
and of the principal when due. Conceding that this section applies
to park boards, we do not think that the law is invalid for that rea-
son, nor that the proceedings should be restrained on that ground.
The act gives express power to incur a bonded indebtedness in a
limited amount. This is an implied authorization to make provis-
ion for the payment of the same. The express power to incur an
indebtedness is held to include within such power the power to do
all things necessary to effectuate the purpose of the act. Dillon
on Mun. Corp., section 741; 1 Cooley on Taxation (3d Ed.) p. 467;
Hall v. Chippewa Falls, 47 Wis. 267; 2 N. W. 279.

A more perplexing question remains to be disposed of. The act
authorizes the park board commissioners to levy annual taxes for the
purpose of making effectual the objects thereof. The people have
never had an opportunity directly to adopt the act by vote nor had
they any direct voice in the appointment of the commissioners;
they being appointed by the city council, without any right on
the part of the people directly to assent to or approve of such ap-
pointments. In other words, the taxing power is conferred upon a
board appointed by a city council without the assent of the people.
The contention is that the power to levy a tax cannot be delegated
to a person or body in whose appointment the people have not di-
rectly assented by popular vote. The taxing power is vested by the
constitution in the legislature. Section 130 of the constitution reads
as follows: “The legislative assembly shall provide by general law
for the organization of municipal corporations, restricting their
powers as to levying taxes and assessments, borrowing money, and
contracting debts,” etc. It is conceded, and could not reasonably
be doubted, that the power to levy taxes is a legislative power.
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The legislative power is by the constitution vested in the senate and
house of representatives. Whether the legislature can enact a law
authorizing a person or body not elected by the people, or appointed
without their assent, to levy taxes, is the question to be determined.
This raises a constitutional question, which should be determined
with caution. Unless such a law is clearly repugnant to some con-
stitutional provision, it should be sustained. It is a general prin-
ciple that legislative powers cannot be delegated. A general ex-
ception exists to the effect that legislative powers may be delegated
in reference to matters of local government or concern. The power
of levying taxes by municipal corporations or other governmental
agencies may be delegated ; and section 130 of the constitution plain-
ly recognizes the power of the legislature to delegate such power
to municipal corporations. Under this section the legislature must
provide for the organization of municipal organizations, and restrict
the power of such corporations in levying taxes. This shows that
taxation matters for local government may be delegated to munic-
ipal corporations. The park board would probably be deemed a
municipal corporation within the meaning of this section if the peo-
ple had been given a voice in its election. Whether that is true or
not, and what the precise character or legal status of the park
board commission is, is immaterial.

It has become a well recognized principle of constitutional law
that local boards and councils elected by the people are bodies to
which the power to tax may be delegated. This is so upon the prin-
ciple that the legislative power to levy taxes rests with the people;
and, so long as the people have a voice in the selection of bodies to
which the power to tax is delegated, the constitutional restriction
is not violated. The power of the legislature to delegate the author-
ity to levy taxes is generally held to be limited to boards or coun-
cils elected by the people, and is not sanctioned when delegated 1o
those appointed, when the appointment has not been assented to
by a vote of the people. This limitation is recognized under the
principle that all powers of taxation are reposed in the people, and,
unless the people assent by vote to the appointment or election of
the taxing authorities, the law authorizing such powers of taxation
to those not thus assented to is repugnant to the constitution, and
not to be upheld. The power to levy taxes is one of the most
important of legislative functions. If abused, it may amount to a
practical confiscation of property. A power so far-reaching should
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not be reposed in any one not directly responsible to the people. If
appointed by the people, and abuses follow, a remedy by removal is
in their hands; otherwise, redress is so remote as to be without prac-
tical results. Regardless of section 130 of the constitution, the del-
egation of the taxing power to a person or board without some
assent by the people could not be sustained. The power to tax is
a legislative power, and cannot be delegated to boards or commis-
sions whose appointment has not been in some way assented to by
the people. We deem this interpretation of the constitution sound,
and that it should not be deviated from.

These principles are sustained by the authorities generally. Judge
Cooley, in his great work on taxation, says on page 81: “It is a
general rule of constitutional law that a sovereign power conferred
by the people upon any one branch or department of the govern-
ment is not to be delegated by that branch or department to any
other. This is a principle which pervades our whole political sys-
tem, and, when properly understood, permits of no exception, and it
is applicable with peculiar force to the case of taxation. The power
to tax is a legislative power. The people have created a legislative
department for the exercise of the legislative power, and with that
power lies the authority to prescribe the rules of taxation, and to reg-
ulate the manner in which those rules shall be given effect. * * *
There is, nevertheless, one clearly defined exception to the rule that
the legislature shall not delegate any portion of its authority. The
exception, however, is strictly in harmony with the general features
of our political system, and it rests upon an implication of popular
assent, which is conclusive.”

In State v. Mayor of Des Moines, 103 Towa 76, 72 N. W. 639, 39
L. R. A. 285, 64 Am. St. Rep. 157, it was said: “We say, then, that
there is an implied limitation upon the power of the legislature to
delegate the power of taxation. This, of necessity, must be so;
otherwise, the legislature might clothe any person with the power
to levy taxes, regardless of the will of those upon whom such bur-
dens would be cast, and such person might be directly responsible
to no one. * * * If the power to tax may, then, by them be
vested in a board of library trustees against the will of the people, it
may be reposed in any other body which is not directly accountable
to the people.” In Parks v. Board of Commissioners (C. C.) 61
Fed. 436, it was said: “* * Self-taxation, or taxation by officers
chosen by or answerable to those directly interested in the district

Sup. Ct.—3
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to be taxed, is inseparable from that protection of the right of prop-
erty that is either expressly or impliedly guaranteed by all written
constitutions under our system of government. Of all the powers
of government the one most liable to abuse is the power of taxation.
If placed in hands irresponsible to the people of the district to be
taxed, its abuse is a mere question of time. * * * The act is
a plain violation of the principle of self-taxation, and a clear inva-
sion of the right of property. The legislature is not the fountain—
not the source—of power. Under our system of government, the
legislature can only exercise such powers as the people have dele-
gated to that body, either expressly or by necessary implication, by
the constitution. All rights not so delegated are retained by the
people.” In Harward v. Drainage Co., 51 Ill. 130, it is said: "The
power of taxation is, of all powers of government, the one most
liable to abuse, even when exercised by the direct representatives
of the people; and, if committed to people who may exercise it over
others without reference to their consent, the certainty of its abuse
would simply be a question of time. No person or class of persons
can be safely intrusted with irresponsible power over the property
of others, and such a power is essentially despotic in its nature, and
violative of all just principles of government. It matters not that,
as in the present instance, it is to be professedly exercised for pub-
lic uses by expending for the public benefit the tax collected. If it
be a tax, as in the present instance, to which the persons who are to
pay it have never given their consent, and imposed by persons act-
ing under no responsibility of official position, and clothed with no
authority of any kind, by those whom they propose to tax, it is to
the extent of such tax, misgovernment of the same character which
our forefathers thought just cause of revolution. In Parks v.
Commissioners, supra, it is further said: “Does the con-
stitution of the state of Kansas authorize the legislature to dele-
gate the power of taxation either to the signers of these petitions or
to these road commissioners? Can a tax be absolutely forced upon
these taxpayers of the county, either by the individuals or by officials
in whose appointment they have had no voice? The power of tax-
ation is a power inherent in all governments. In a constitutional
government the people, by the constitution, confer it on the legisla-
ture. It is one of the highest attributes of sovereignty. It includes
the power to destroy. It appropriates the property and labor of the
people taxed. Unrestrained power of taxation necessarily leads to
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tyranny and despotism. Hence, in all free governments, the power
to tax must be limited to the necessities for the purposes of govern-
ment, and the agencies for local taxation should be fixed and their
powers limited by organic law; and they should be so selected as to
be directly answerable for their official acts to their local constitu-
encies or districts to be taxed. If they act corruptly, those directly
interested may then remove them and appoint others. If those
directly interested have no voice in their appointment, or power to
remove them, they have no means of correcting their abuses.”

In a concurring opinion to People v. Common Council, 28 Mich.
228, 15 Am. Rep. 202, Justice Campbell said: “x* * * T think
the very essence of municipal existence consists in a government
which allows no discretionary power bevond that of a mere admin-
istration to be exercised without the immediate or ultimate control
of the freemen or their immediate representatives. A city is, and
must be, as I conceive, a unit for purposes of government; and all
bodies employed in the service of the municipality, and not direct-
ly representing the freemen, must act as agencies subordinate to the
council. If powers in any way involving the municipal prerogative
can be given to any bodies except the common council, to the ex-
clusion of any regulation or control of that body, they can all be so
given, and the people may be entirely deprived of representative
government. It is a misnomer to apply that term to a system where
there is any legislative power over which the people’s representatives
have no control. A school district is as well organized a municipal-
ity as a city, and may coexist with it in territory, in whole or in part,
as a city may cover the territory of a county wholly or partially.
There is no incompatibility between them, and both are separate, and
in some sense independent, popular representative bodies, exercising
different functions. The duties of the others are no part of the or-
dinary concerns of town or city corporations. But from time im-
memorial every municipal government, properly so called, and acting
within its peculiar sphere, has acted through its common council,
composed either of the burgesses or their representatives, subject
in some cases to checks and vetoes, but not subject to legislation or
final action in defiance of their own decisions. Their supremacy can-
not be given up by themselves any more than it can be taken from
them. No doubt the state can limit their powers, but it cannot trans-
fer them. The appointment and incorporation of boards as mere
agencies is competent, and may be very convenient. But making
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them anything but agencies is a direct invasion of representative
government, and would bring into existence a class of cities un-
known to our constitutions, and very different from the municipal
corporations recognized by our constitution as the authorized recip-
ients of local legislative power.” See, also, Cooley on Cons. Lim.
p. 163, and cases cited; Dillon on Mun. Corp., section 746, and
cases cited; Gray on Lim. of Taxing Power, section 552; Water-
house v. Board, 8 Heisk. (Tenn.) 857; Hinze v. People, 92 Ill.
406. We are forced to the conclusion that the act in question is
repugnant to the constitution as delegating the power to levy taxes
to a board appointed without the assent of the persons whose
property is to be taxed.
Order reversed. All concur.

Fisk, J., being disqualified in this case, Judge TEMPLETON, of the
First Judicial district, sat by request.
(111 N. W. 615.)

O. W. KEerr v. J. M. ANDERSON.

Opinion filed February 20, 1907.

Bills and Notes — Purchaser in Due Course — Evidence.

1. An indorsce of a promissory note can recover thereon without
showing that he purchased the same in the due course of business,
in the absence of any showing that he did not purchase the same
in due course,

Same — Presumption of Indorsee’s Good Faith.

2. A legal presumption exists that the indorsee purchased the same
in due course of business, and this presumption continucs, unless
his title is shown to be defective through fraud or other reason.

Judgment Notwithstanding the Verdict.

8. A judgment notwithstanding a verdict will not be granted in
every case where a directed verdict is erroneously denied. It is only
when there is no reasonable probability that the defects in proof or
pleading necessary to sustain the verdict can be remedicd on another
trial that such judgment will be ordered.

Appeal from District Court, McLean county; Winchester, J.

Action by O. W. Kerr against J. M. Anderson. Judgment for
defendant, and plaintiff appeals.

Reversed and remanded.
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M. C. Spicer and Turner & Wright, for appellant.

Where a note is admitted in evidence without objection, proof
of its execution is not necessary. Park v. Robinson, 91 N. W. 344;
Caledonia Gold Mining Co. v. Newman, 14 N. W. 426 ; Pitts Agri-
cultural Works v. Young, 62 N. W. 432; Morris v. Henderson, 37
Miss. 492; Price v. Scott, 13 Wash. 574, 43 Pac. 634; Drew v.
Drum, 44 Mo. App. 25; Parrott v. Shearer, 17 Mich. 448.

George P. Gibson, for respondent, and James T. McCulloch, of
counsel.

It is error to refuse to direct a verdict for a party when upon the
evidence it must be set aside if returned for him. Bowman v. Ep-
pinger, 1 N. D. 21, 44 N. W. 1000; Thompson on Trials, sections
2247 and 2249; Star Wagon Co. v. Matthiessen, 14 N. W. 107;
Am. & Eng. Enc. Pl. and Pr. p. 81; Pleasants v. Fant, 22 Wall, 116,
89 L. Ed. 780; Vickery v. Burton et al., 6 N. D. 245, 69 N. W. 193.

Moragan, C. J. Action upon a promissory note by the plaintiff,
as indorsee, against the defendant, as maker thereof. The complaint
alleges the execution and delivery and non-payment of the note at
maturity, and that the same was duly indorsed to the plaintiff be-
fore maturity for a valuable consideration in due course of business.
The answer is a general denial. A jury was impaneled. Plaintiff
established the due indorsement of the note by the payee, and offered
the note in evidence, which was received without objction, and there-
upon rested. Defendant rested without offering any evidence. Plain-
tiff moved the court to direct a verdict in his favor, and the motion
was denied. The defendant then moved for a directed verdict in
his favor, which was granted. Plaintiff excepted to the rulings on
each of these motions. Plaintiff thereafter moved for a judgment
notwithstanding the verdict, and for a new trial. Both motions were
denicd. Plaintiff appeals from the order denying these motions.

The record does not disclose the grounds upon which the trial
court granted defendant’s motion for a directed verdict. In their
printed argument, the defendant’s attorneys attempt to sustain the
trial court’s action upon the ground that plaintiff offered no evidence
to show that he was an innocent purchaser of the note before ma-
turity. It was not necessary to offer such evidence. The presump-
tion is that the indorsement was made in the regular course of bus-
iness. The statute expressly so declares, and every holder of nego-
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tiable instruments is deemed prima facie to be a holder in due course,
unless the title of the person negotiating the instrument is shown to
be defective for fraud or other reasons. When this is shown, the
burden is then upon the holder to show that he took the instru-
ment in due course. Section 636, Rev. Code 1905. This court
has often held that the holder of a negotiable instrument is not pri-
marily bound to establish that he is an innocent purchaser. Shep-
ard v. Hanson, 9 N. D. 249, 83 N. W. 20; Id. 10 N. D. 194, 86 N. W.
704. Plaintiff produced the note in court duly endorsed, and by so
doing established prima facie that he acquired title thereto in the due
course of business. Daniel on Neg. Ins., section 812, and cases cited.

The fact that plaintiff alleged in his complaint that the note was
purchased by him before maturity did not make it incumbent on him
to establish that fact by evidence. The statutory presumption was in
force with or without such allegation. It was therefore error to di-
rect a verdict in defendant’s favor. Plaintiff requests this court
to order judgment in his favor notwithstanding the verdict. This
is not a proper case for such a judgment. Defendant may be able to
show upon another trial that the allegations of the complaint are not
true. It is only where there is no reasonable probability that a dif-
ferent showing can be made on another trial, by amendment or evi-
dence, that a judgment notwithstanding the verdict may be ordered.
Richmire v. Elevator Co., 11 N. D. 453, 92 N. W. 819; Aetna
Indemnity Co. v. Schroeder, 12 N. D. 110, 95 N. W. 436 ; Mechan
v. G. N. Ry. Co., 13 N. D. 432, 101 N. W. 183.

The order denying a motion for a new trial is reversed, and the
cause remanded for further proceedings. All concur.

(111 N. W. 614.)

CHARLES A. WoobwAaRD v. NorRTHERN PaciFic RaiLway Co.
Opinion filed February 20, 1907. Rehecaring denied April 26, 1907.
Action — Assignment of Cause of Action — Pleading — Evidence.

1. The complaint charged defendant with necgligence in causing a
fire to be started, which spread, causing injury to certain premises
claimed to be owned by plaintiff. At the trial plaintiff sought to
show an assignment by one M. to him of a cause of action against
defendant of a similar nature. Held, that such proof was properly
rejected, as it in no way tended to support the allegations of the
complaint.
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Amendment — Pleading New Cause of Action.

2. Plaintiff at the trial asked leave to amend his complaint by set-
ting up a cause of action accruing to M., and alleging an assign-
ment thereof to him prior to the commencement of the action. This
amendment would entirely change the cause of action, and hence was
properly refused. Such proposed amendment was also inconsistent
with the proof already introduced by plaintiff, which showed that
such assignment was not made until after the action was commenced,
and should for that reason have been denied.

Failure of Proof — Nonsuit.

3. Plaintiff was properly nonsuited for failure to prove the allega-
tions of the complaint; it appearing that one M., and not plaintiff,
was the owner of the property alleged to have been damagzed by the
fire in question.

Appeal from District Court, Morton County; Winchester, J.

Action by Charles A. Woodward against the Northern Pacific
Railway Company. Judgment for defendant and plaintiff appeals.

Affirmed.
W. H. Stutsman, for appellant.

Allegation of ownership in fee simple is a good statement of fact.
Bliss Code Pl 210; Maxw. Code Pl, p. 139; Ensign v. Sherman,
14 How. Pr. 439 ; Rough v. Simmons, 3 Pac. 804 ; Gage v. Kaufman,
10 Sup. Ct. Rep. 406; Donovan v. St. Anthony Elevator Co., 7
'N. D. 513, 75 N. W. 809.

An action should not be dismissed for irregularity of practice
which could be remedied by amendment without prejudice. Morg-
ridge v. Stoeffer, 14 N. D. 430, 104 N. W. 1112.

Ball, Watson & Young, for respondent.

Purchaser of land on contract is the equitable owner and must bear
all losses, whether at law or in equity. 29 Am. & Eng. Enc. of
Law. 713.

Where one cause of action requires the allegation of an assign-
ment thereof, and another does not, an amendment substituting one
for the other is not generally allowed. Barron v. Walker, 7 S. E.
272; Rapier v. Gulf, etc., Co., 69 Ala. 476; Hart v. Henderson, 66
Ga. 568 ; Norris v. Pollard, 75 Ga. 358 ; McIlhenny v. Binz, 13 S. W.
655.



40 16 NORTH DAKOTA REPORTS

A pleading must proceed to the end upon the theory upon which
it is constructed. 21 Enc. Pl. & Pr., 6449 ; Toledo S. L. & K. C. R.
R. v.' Levy, 26 N. E. 773 ; Mescall v. Tully, 91 Ind. 99.

Plaintiff, not being the owner of the alleged cause of action,
when suit was begun, was properly non-suited. 16 Enc. Pl. & Pr.
873 ; Hovey v. Sebring, 24 Mich. 232 ; McDowell v. Morgan, 33 Mo.
555 ; Hollingsworth v. Flint, 101 U. S, 591, 25 L. Ed. 1028; Dean
v. Metropolitan Elevated R. Co., 119 N. Y. 540, 23 N. E. 1054

Fisk, J. This action was commenced in June, 1905, in the district
court of Morton county to recover damages alleged to have been
sustained by plaintiff through defendant’s alleged negligence in caus-
ing a prairie fire on May 7, 1903, which spread to certain premises
alleged to belong to plaintiff. From a judgment dismissing the
action with costs to defendant, plaintiff appealed.

The record discloses that in September preceding the fire plaintiff
entered into a contract with one McCollum, under which the real
property alleged to have been damaged by the fire was sold to him;
plaintiff agreeing thereby to convey title to the said McCollum
upon final payment of the purchase price. In March, 1905, plaintiff
secured a judgment in the district court of Morton county against
the said McCollum for specific performance of this contract, and
this judgment was recently affirmed by this court. See Woodward
v. McCollum (decided at this term) 111 N. W. 623. After the com-
mencement of this action, and in July, 1905, plaintiff procured from
McCollum a written assignment of his claim against defendant rail-
way company for the alleged damages to this land caused by the fire
in question. At the trial plaintiff sought to introduce this assign-
ment in evidence, but the court sustained defendant’s objection therc-
to, and this ruling constitutes appellant’s first assignment of error.
This ruling was clearly correct. The proof offered tended in no
manner to prove the allegations of the complaint. The complaint
was not framed upon the theory that plaintiff was the assignee of
a cause of action which had accrued to McCollum. If plaintiff wish-
ed to recover upon a cause of action which had accrued to McCol-
lum and which had been assigned to him, he should have pleaded
such facts in his complaint.

Appellant’s second assignment of error is equally untenable. After
the court made the ruling above mentioned, appellant asked leave
to amend his complaint by substituting in lieu of lines 2, 3, 4 and
5, on the first page thercof, the following: “That he is now, and for
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the space of three years last past has been, the owner in fee of the
following described real estate, situate in the county of Morton
and state of North Dakota, to wit: Section 33 in township 140 N,,
of range 84 W., of the fifth principal meridian; that he is the owner
of the cause of action hereinafter set out by reason of such owner
ship, and also for the following reasons, to wit: That some time
during the vear 1902, and about the 9th day of September of said
vear, he contracted to sell said land to one Emmett S. McCollum,
and on the 24th day of March, 1905, he secured a judgment against
said McCollum in the district court of Morton county and state of
North Dakota, requiring said McCollum to take said land and to
pay for it, and that thereafter, and about the 1st day of June, 1903,
by a stipulation of the attorneys in said last mentioned action, the
said Emmett S. McCollum assigned to this said plaintiff all his
right, title and interest to the cause of action above referred to,
and an instrument duly executed by him in the words and figures
following, to wit: ‘Assignment. For value received, I hereby as-
sign and set over to Charles A. Woodward, of Mandan, N. D, all
my right and interest in and to that certain right of action against
the Northern Pacific Railway Company for damages by reason
of a prairie fire which was caused by the said railway company
in the spring of 1903 and inflicted injury upon section 33, township
140 north, range 84 west, in Morton county, N. D, E. S. McCollum.’
And plaintiff further says that as a part of said stipulation the said
McCollum agreed to quitclaim to Charles A. Woodward all his
right, title and interest in and to said described land to the said
plaintiff.” This proposed amendment was properly denied for two
reasons: First, it attempts to set up a cause of action entirely distinct
from that originally pleaded. A cause of action which accrued to Me-
Collum and which has been assigned to plaintiff was entirely distinct
from a cause of action originally accruing to plaintiff. In the former
case an allegation of an assignment thereof to plaintiff prior to th~
commencement of the action would be essential. Such an amend-
ment is not permissible. Barron v. Walker, 80 Ga. 121, 7 S. E. 272;
Rapier v. Gulf, etc., Co., 69 Ala. 476; Hart v. Henderson, 66 Ga.
568 ; Norris v. Pollard, 75 Ga. 358; MclIlhenny v. Binz, 13 S. W.
655, 80 Tex. 1, 26 Am. St. Rep. 705. Second, the proposed amend-
ment was inconsistent with the proof already introduced, which
proof showed that the assignment was executed and delivered after
June 15th, the date of the commencement of the action. The witness
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Nuchols testified that this assignment was received from McCol-
lum’s attorney some time early in July, 1905, whereas the proposed
amendment alleged the date about the 1st day of June of that year.

We think the third and last assignment of error is without merit.
It is predicated upon the ruling of the trial court in granting defend-
ant’s motion made at the close of plaintiff’s testimony to dismiss the
action. The plaintiff had wholly failed to prove any cause of ac-
tion. If any cause of action existed at the time this action was
commenced, on account of the defendant’s alleged negligence, such
cause of action was in plaintiff’s grantee, McCollum. See Wood-
ward v. McCollum, supra. Such being the facts, plaintiff was
properly nonsuited. 16 Enc. Pl. & Pr. 873; Dean v. Railway Com-
pany, 119 N. Y. 540, 23 N. E. 1054 Hovey v. Sebring, 24 Mich. 232,
9 Am. Rep. 122; McDowell v. Morgan, 33 Mo. 555; Hollingsworth
v. Flint, 101 U. S. 591, 25 L. Ed. 1028.

The judgment of the district court is affirmed. All concur.

CHARLES A. Woopwarp v. EMMETT S. McCoLLuM AND S TATZ
BANK oF NEw SALEM.

Opinion filed February 20, 1907,
Vendor and Purchaser — Title Free trom Reasonable Doubt.

1. In an action to compel specific performance of a contract for
the purchase of real property, the vendce defended upon the ground
among others, that the vendor could not transfer to him a title free
from reasonable doubt in conformity to Rev. Codcs 1899, section 5032,
Held, that such defense was not established.

Same — Signature by Initials.

2. In one of the dceds in plaintiff’s chain of title the grantor
signed his Christian name merely by the initials, but the body of the
decd set forth his full Christian name, as well as surname. This
was sufficient.

Deeds — Description of Parties.
3. One deed in the chain of title described the grantees as
“Chauncey C., Frank E. ,and Henry S. Woodworth.” This was

suffiicent to vest a two-thirds interest in Chauncey C. Woodworth
and Frank E. Woodworth.

Same — Identity of Grantor.

4. A dced from Henry S. Woodworth was signed “Harry” S.
Woodworth, although in the body of the instrument the correct name
was given. Held sufficient; the identity of the person being apparent.
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Specific Performance — Defective Title.

5. The vendee was bound to point out the defects complained of
in the vendor’s title, and by pointing out specific defects he waived
those, if any, not mentioned by him.

Mortgage — Merger. ]
6. A mortgage appearing of record against the property is held,
for reasons stated in the opinion, not to be a cloud upon plaintiff’s title.

Specific Performance — Delay of Vendor — Time Essence of Contract.

7. Plaintiff’s delay in furnishing title to defendant was not under
the circumstances detailed in the opinion sufficient to relieve defend-
ant of his contract duty to accept and pay for the property. Time
was not made the essence of the contract, and, further, such delay
was waived by defendant.

Vendor and Purchaser — Destruction of Property on Land Sold on Con-
tract.

8 A barn on the premises was destroyed by fire after the con-
tract for deed was executed without the fault of either party, and it
is held that this fact does not prevent specific performance of the
contract as the loss must be borne by the vendee; he being the bene-
ficial owner in equity of the property.

Appeal from District Court, Morton County; Winchester, J.

Action by Charles A. Woodward against Emmett S. McCollum.
Judgment for plaintiff. Defendant appeals.

Affirmed.
S. N. Nuchols (Thad L. Fuller, of counsel), for appellant.

Vendor must be ready and able to give a marketable title. Sec.
5032 Rev. Codes 1899 ; Swayne v. Lyon, 67 Pa. St. 436; Vought v.
Williams, 120 N. Y. 253, 24 N. E. 195. Identity of person appearing
under different names must be shown by extraneous proof. Vick-
ery v. Burton, 69 N. W. 193, 6 N. D. 245. Transfer of mortgage
by quitclaim is ineffective unless the mortgage debt is transferred
also. 15 Am. & Eng. Enc. Law 849 ; Peters v. Jamestown Bridge
Co., 5 Cal. 335; Cooper v. Newland, 17 Abb. Pr. 342; Bowers v.
Johnson, 49 N. Y. 432; Pratt v. Scofield, 45 Me. 386; Pease v.
Warren, 29 Mich. 9.

W. H. Stutsman, for respondent.
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A curable defect not assigned as a reason for refusing a deed,
cannot prevent a decree of specific performance. Wold v. Newgard,
94 N. W. 859.

A quitclaim deed by a mortgagee discharges the mortgage.
Miles v. Ransford, ¥ Cow. 20; Thayer v. McGee, 20 Mich. 195;
Mason v. Beach, 13 N. W. 884; Conner v. Whitmore, 52 Me. 185;
Lamprey v. Nudd, 29 N. H. 299; Cook v. Cooper, 18 Ore. 145;
Roduignez v. Hayes, 76 Texas 225; 1 Hill. Mortg. p. 550; Thorn-
dike v. Norris, 24 N. H. 460.

Fisk, J. This appeal is from a judgment rendered by the dis-
trict court of Morton county awarding specific performance of a
certain contract for the sale of real property. The judgment was in
favor of the plaintiff, Charles A. Woodward, and the defendant,
Emmett S. McCollum, appealed and asks a trial de novo of the en-
tire case in this court.

The complaint alleges ownership of the property in question in
plaintiff prior to and at the date of the contract for deed, September
9, 1902, which property consisted of G10 acres, being scction 33,
township 140, range 84, in Morton county, upon which were situat-
ed certain buildings, including a large barn. It also alleges that un-
der the terms of the contract defendant, McCollum, agreed to pur-
chase said property and pay therefor the sum of $10 per acre, $1,000
to be paid at the date of contract, and the balance on or before No-
vember 15th thereafter. The vendor agreed on the final pavment
of the purcnase price to convey such land to defendant free from any
incumbrance by a good and sufficient warranty deed, and he also
agreed to furnish the defendant an abstract of title showing the
same to be free from incumbrance. The contract was executed on
the part of plaintiff as party of the first part by one John Bloodgood,
who is referred to in the contract as “John Bloodgood, agent,” and
the same is signed in the same manner, without disclosing his prin-
cipal, and also by defendant. However, this fact is not deemed ma-
terial as plaintiff afterwards fully ratified such contract, and defend-
ant does not question the validity thereof. It is alleged that de-
fendant went into possession of the land under such contract, but
subsequently abandoned the same and repudiated all ownership
therein. Then follow allegations as to plaintiff’s tender to defendant
on November 15th and at divers subsequent dates of a good and
sufficient warranty deed conveying the land to him, together with
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abstracts of title showing such land to be free from incumbrance,
and that he has at all times since been able, ready and willing to
perform his part of such contract, and a refusal on defendant’s
part to accept such deed or in any manner to perform such contract
by paying the balance of such purchase price, and paying for a fore-
closure of plaintiff’s lien as vendor for the balance due, with in-
terest. Defendant answered, denying that he went into possession
of the land under said contract; also denying that plaintiff ever ten-
dered a good and sufficient conveyance in accordance with the con-
tract and that such land is free from incumbrance; and also denying
that plaintiff tendered an abstract showing the title to be free from
incumbrance. e alleges that between April 10, 1903, and July 1,
1903, the barn on said premises was destroyed by fire without his
fault, and that same at the date of the contract was worth $1,200.
Certain other matters are alleged in the answer which it is unneces-
sary to mention here. The parties do not disagree in any material
respect as to the evidential facts, but they do disagree as to the ul-
timate facts deducible therefrom. Appellant does not deny the ex-
ecution of the contract as alleged, but he insists that plaintiff has
failed to show that he has a perfect title to the property so as to
enable him to transfer to appellant such title free from reasonable
doubt, and he invokes the statutory rule embodied in Rev. Code
1899, section 5032, that “an agreement for the sale of property can-
not be specifically enforced in favor of the seller, who cannot give
the buyer a title free from reasonable doubt.” This provision of our
Code is a declaration of the common law rule “that the vendor
must be ready and able to convey a marketable title.” Swayne v.
Lyvon, 67 Pa. 436. In Vought v. Williams, 120 N. Y. 253, 2¢ N. E.
195, 8 L. R. A. 591, 17 Am. St. Rep. 634, the rule is stated thus:
“A purchaser is not compelled to take property the possession of
which he may be compelled to defend by litigation. He should have
a title that will enable him to hold his land in peace, and, if he wishes
to sell it, be reasonably sure that no flaw or doubt will arise to dis-
turb its market value.” See, also, Easton v. Lockhart, 10 N. D. 181,
86 N. W. 697, and cases cited.

Appellant contends that plaintiff has failed to bring himself with-
in this rule and hence cannot recover. What are the facts? Ap-
pellant concedes in his printed brief that on November 17, 1887, one
Chauncey B. Woodworth had good title to all the land ; that on April
13, 1888, he conveyed by warranty deed an undivided one-fourth
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interest in said land to one Samuel H. Woodworth, who gave a mort-
gage back on such interest to secure the payment of $3,000. Subse-
quently S. H. Woodworth executed to Chauncey B. Woodworth a
deed purporting to convey to him a one-fourth interest therein.
Thereafter Chauncey B. Woodworth, mentioned as party to the first
part, purported to convey by deed the whole of such land to
“Chauncey C.,” “Frank E.,” and “Henry S. Woodworth,”
which deed is signed “C. B. Woodworth.” Next is
a deed executed by Frank E. Woodworth and “Harry” S. Wood-
worth, purporting to convey an undivided two-thirds interest in said
land to Charles A. Woodward, the plaintiff. And, lastly, it having
been proved that Chauncey C. Woodworth had died testate, it is
conceded that deeds were executed to plaintiff by Sarah E. Wood-
worth as sole beneficiary under the last will and testament of Chaun-
cey C. Woodworth, deceased, also a deed from her as executrix of
such last will and testament; also a deed from one L. N. Cary, as
administrator with the will annexed of said decedent. Appellant’s
objection to plaintiff’s title appears to be based upon the fact that
some of the deeds were signed merely by the initials of the grantor,
instead of by his full Christian name. We think such objection with-
out merit. It appears that in each case where the grantor signed sim-
ply by his initials instead of his full Christian name the body of the
deed gives the full Christian name and surname; and not only this,
but the attestation clause recites that the grantor described signs it,
and the notary before whom it was acknowledged certifies that the
persons signing are the grantors named in the deed. Rupert v. Pen-
ner, 35 Neb. 587, 53 N. W. 598, 17 L. R. A. 824, and Middleton v.
Findla, 25 Cal. 76, are authorities directly in point, holding adverse-
lv to appellant’s contention. See, also, numerous cases cited
in the opinions in these cases holding to the same effect. The case
of Vickery v. Burton, 6 N. D. 245, 69 N. W. 193, cited by appellant,
is not in point. In that case it was held that there was no presump-
tion of law that Pulaski J. Scovil and P. J. Scovil were one and the
same person. That case differs from this, however, for the reason
that in that case there was no evidence of the identity of the persons,
while in the case at bar the certificate of the notary attached to the
instrument supplied such proof.

It is next urged that one deed in the chain of title runs to Chaun-
cey C, Frank E., and Henry Woodworth, without giving the sur-
names of the first two grantees; and it is contended that such
description is insufficient to transfer any title to Chauncey
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C. Woodworth and Frank E. Woodworth, through whom
a portion of plaintiff’s title is derived. @ The objection
is clearly frivolous. The first two Christian names unmis-
takably describe two persons who have the same sur-
name as the third person mentioned. Language used in a
deed of conveyance of real property, as well as other contracts,
should be given a common-sense interpretation, to the end that
the evident meaning and intention of the parties may be given effect.

The deed from Frank E. and Henry S. Woodworth to plaintiff
was signed by Henry as “Harry,” and appellant insists that such
instrument was insufficient to convey Henry’s title to plaintiff. We
must overrule this contention. Harry is a corruption of the name
“Henry,” in universal use; not only this, but all the circumstances
show that the same person was intended. The contract for deed
from Henry to plaintiff recites party of the first part as “Henry,”
although the signature is “Harry” and the certificate of the notary
shows the identity of the person; not only this, but the other owners
join in the same instrument. Taking these circumstances into con-
sideration, we have no hesitancy in holding that the instrument thus
signed was sufficient to transfer Henry’s interest.

Furthermore, and to our mind a conclusive answer to this point,
such objection was not urged until after this action was brought,
although the abstracts of title were critically examined by defendant
and certain other alleged defects in plaintiff’s title pointed out. This
is true in regard to the other alleged defects, and for this reason
alone appellant cannot now be heard to urge them as a reason for
refusing to comply with this contract, as all of such defects could
have easily been cured by respondent if appelllant had based his
objections thereon. Wold v. Newgard (Iowa) 94 N. W, 859. It
was respondent’s duty to point out the defects relied upon.

One other objection urged by appellant to the sufficiency of
plaintiff’s title remains to be noticed. The mortgage executed by
Samuel H. Woodworth to Chauncey B. Woodworth on April 13,
1888, was never satisfied upon the records, and it is contended that
the same constitutes a cloud upon the title. At the time this mort-
gage was given the mortgagee conveyed to the mortgagor a one-
fourth interest in the land. Subsequently, and on November 9,
1903, the mortgagor reconveyed such interest to the mortgagee, pre-
sumably in satisfaction of the mortgage, and the deed of conveyvance
contained a stipulation that the mortgage should not merge in the
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title thereby acquired by such grantee, “but should remain in force
as a valid mortgage thereon for the purpose of protecting and per-
fecting the title of second party to said premises.” The evident
object of the stipulation was to protect Chauncey B. Woodworth,
the grantee, as against any subsequent liens created by Samuel H.
Woodworth upon the property, and any judgments which may have
been recovered against Samuel H. Woodworth while the title was
in him, but no such precaution was necessary, as the abstract of title
discloses that no such liens existed. The mortgage did not merge
in the fee title so long as it was to the advantage of Chauncey B.
Woodworth that it should not; but, when he conveyed to third
parties his entire interest in the land without mentioning the mort-
gage, we think the same at once became merged in the fee title,
and the grantees acquired the title free from the lien of the mort-
gage. Such we understand to be the well-settled rule. Webb v.
Meloy, 32 Wis. 319, 20 Am. & Eng. Enc. of L. 1067, and cases cited.
But even if there was no merger prior to such conveyance by Chaun-
cey B. Woodworth, we are of the opinion that such conveyance by
him would operate to transfer not only his fee title, but his rights
as mortgagee, and his grantees could treat such mortgage as as-
signed or as released and satisficd, as should be to their advantage.

Thayer v. McGee, 20 Mich. 195; Mason v. Beach, 13 N. W.
884, 55 Wis. 607; Conner v. Whitmore, 52 Me. 185; Lamprey v.
Nudd, 29 N. H. 299; Cook v. Cooper, 18 Or. 145, 22 Pac. 915,
7 L. R. A. 273, 17 Am. St. Rep. 709 ; Rodinguez v. Hayes, 76 Tex.
225, 13 S. W. 290.

The suggestion by appellant’s counsel that, for aught that appears,
the note or notes secured by this mortgage may now be in the hands
of innocent third parties, is without merit. The mortgage shows
upon its face that it was not given to secure notes at all, but was
given to secure the performance of a certain contract. This being
true, it follows that there can be no innocent third parties whose
rights can be involved. We are of the opinion, therefore, that (he
mortgage in question constituted no cloud upon the title to this
land, and could not be urged as a reason for appellant’s refusal to
accept the deed tendered by respondent.

Appellant also insists that plaintiff lost his right to compel specific
performance of the contract in question on account of his delay in
performing the terms of the contract on his part. While it is true
that by the terms of the contract plaintiff was to furnish title upon
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appellant’s making final payment of the purchase price, which was
to be made on or before November 15, 1902, and while appellant was
ready and willing to pay such purchase price shortly after No-
vember 15th, and was prevented in completing the deal at that time
on account of respondent’s delay in perfecting the title to appellant’s
satisfaction, still we are of the opinion that respondent’s delay
under the circumstances cannot operate to defeat his right to specific
performance. Time was not made the essence of the contract, and,
furthermore, we think appellant waived the delay by demanding that
the title be perfected through the probate proceedings. True, ap-
pellant may have had the right to rescind the contract because of the
delay, but we think he waived such right by demanding as late as
February 14, 1903, that the record title be perfected through pro-
bate proceedings. By such demand he necessarily impliedly consent-
ed to such extension of time for performance as was reasonably
necessary to institute and complete the probate proceedings, and it
does not appear that more time than this was consumed. We there-
fore must overrule this contention.

One other question remains to be considered. In the month of
May, after the contract had been entered into, a valuable barn on
the premises was destroyed by fire without the negligence of either
party, and we are asked to decide which party must bear the loss,
and, if plaintiff should bear such loss, then what effect, if any,
should this have upon plaintiff’s right to compel specific performance
of the contract. A decision of this question necessarily involves the
question as to the ownership of the property at the time of the fire;
for upon the plainest principles of justice the loss should fall upon
such owner. Formerly it was held that such loss should be borne by
the vendor, but the modern authorities seem to be unanimous in
holding it as above stated, although there is some conflict as to who
should be considered the owner under such a contract. 29 Am. &
Eng. Enc. of Law, 713, and cases cited.

While there is a diversity of judicial opinion as to the relations ex-
isting between the parties to such a contract, the great weight of au-
thority is to the effect that upon the execution of the contract the
purchaser becomes the beneficial owner in equity and the vendor re-
tains the legal title in trust for such vendee. Am. & Eng. Enc. of
Law (2nd Ed.) 703, and cases cited; Clapp v. Tower et al,, 11 N.
D. 557.93 N. W. 862 ; Nearing v. Coop, 6 N. D. 349, 70 N: W. 1044 ;
Rohy v. Bank, 4 N. D. 156, 59 N. W. 719, 50 Am. St. Rep. 633;

Sup. Ct.—¢
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Moen v. Lillestal, 5 N. D. 331, 65 N. W. 694; Pom. Eq. Jur. section
368, and cases cited; Warvelle on Vendors (2nd Ed.) 842; Lom-
bard v. Chicago Sinai Congregation, 64 Ill. 477. “The great weight
of authority is to the effect that since the purchaser is, in equity,
the owner, he must bear all losses, whether at law or in equity.”
Am. & Eng. Enc. Law, p. 713, and cases cited.

This is not a harsh or unjust rule, for the purchaser is at liberty to
protect himself against loss, as he has an insurable interest in the
property and he must be held to assume those risks which are ordin-
arily incident to such ownership. If, from any reason the property
enhances in value during this time, he reaps the benefit, and hence
it is no injustice to require him to bear any loss or deterioration, not
the fault of the vendor.

We therefore have reached the conclusion that the plaintiff is en-
titled to the relief granted by the district court, and the judgment of
that court is accordingly affirmed. All concur.

(111 N. W. 623.)

M. F. KEPNER V. A. J. ForD.
Opinion filed February 20, 1907.

Broker’s Action for Commission — Evidence.

1. Plaintiff sued to recover a commission earned under a con-
tract with defendant in finding purchasers for plaintiff’'s land. The
contract was offered in evidence by plaintiff, and defendant objected
to its reception upon the grounds that it is not a contract between
the parties, plaintiff not having signed it; and that it is too indefinite
and uncertain, and should be first reformed. Held, that the trial court
properly overruled this objection.

Same.

2. Exhibit C, being a contract entered into by plaintiff and the
persons whom he had procured to purchase the property, setting forth
the terms of the purchase, was properly admitted in evidence.

Appeal — Error Without Prejudice.

3. The ruling of the trial court in permitting plaintiff to intro-
duce secondary evidence as to the contents of Exhibit C, being a
contract between plaintiff as agent and the purchasers, was error
without prejudice.

Same — Objection Not Made Below.

4. Upon cross-examination of plaintiff, it was disclosed that one
Chamberlain is to receive 25 per cent of any sum plaintiff may re-
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cover in this action, and defendant contends that this should defeat
plaintiff’s recovery. The answer to this contention is the fact that
no such defense was pleaded in the answer, and furthermore no
ruling was made; nor was the trial court asked to make any ruling
upon which such assignment of error could be predicated.

Brokers — Homestead — Wife's Signature to Listing Contract.

5. The fact that a portion of the land embraced in the contract
consisted of the homestead of defendant and his wife, and that the
latter did not join in the execution of the contract, does not render
such contract invalid, as it was not a contract for the sale of the
property, but a mere agreement on defendant’s part to compensate
plaintiff for finding a purchaser.

Appeal from District Court, Foster county; Burke, J.

Action by M. F. Kepner against A. J. Ford. Judgment for plain-
tiff and defendant appeals.

Affirmed.
R. P. Allison and F. Baldwin, for appellant.

The agreement was an entirety and the whole land or none must
be taken. Calmer v. Calmer et al, 106 N. W. 684; Wegner v.
Lubenow, 95 N. W. 442, .

Husband and wife must sign conveyance. Helgeby v. Dammen,
13 N. D. 167, 100 N. W. 245; Teske v. Dittberner, 98 N. W. 57;
Keeline v. Clark et al., 106 N. W. 257.

Executory contract for sale of homestead not signed by wife is
void and no basis for specific performance and damages for breach.
Clark v. Koenig, 54 N. W. 842; Meek v. Lange, 91 N. W. 695;
Teske v. Dittberner, 98 N. W. 5%.

Maddux & Rinker, for respondents.

Broker’s contract with purchaser is admissible to show terms of
sale. MacLaughlin v. Wheeler, 47 N. W. 816 ; Lawson, et al., v.
Thompson, 37 Pac. 732.

Failure of wife to join in contract with broker to sell homestead
no defense to claim for commission. Hamline et al. v. Schulte, 27
N. W. 301; Love v. Miller, 53 Ind. 294 ; Vinton v. Baldwin, 88 Ind.
104; Hurd v. Neilson, 69 N. W. 867; Felts v. Butcher, 61 N. W.
991.

Real estate broker not responsible for his principal’s title. Kyle
v. Rippey, 20 Or. 447; Christianson v. Wooley, 41 Mo. App. 53;
Barber v. Hildebrand, 42 Neb. 400.
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Defective title will not defeat broker’s claim for commissions.
Roberts v. Kimmons, 65 Miss. 332; Middleton v. Findla, 25 Cal.
76 ; Hamline v. Schulte, 34 Minn. 534, 27 N. W. 301; See 43 L. R.
A. 593; Glentworth v. Luther, 21 Barb. 145; Canker v. Apple,
15 Col. 141; Jarvis v. Schrefer, 105 N. Y. 289; Barthell v. Peter,
88 Wis. 316.

Contract with broker to sell in specified time cannot be revoked
so as to defeat his commission. Canfield v. Orange, 13 N. D. 622,
102 N. W. 313; Glover v. Henderson, 120 Mo. 367 ; Ehrlick v. In-
surance Co., 88 Mo. 249; Kirk v. Hartman, 63 Pa. 97; Durkee v.
Gunn, 41 Kan. 496; Vincent v. Woodland Oil Co., 165 Pa. 402;
Stringfellow v. Powers, 4 Tex. App. 199.

Fisk, J. This action was commenced in the district court of
Foster county to recover the sum of $2,000 and interest, being the
agreed compensation which plaintiff was to receive under a written
contract with defendant for finding a purchaser for certain real
property owned by defendant. The contract was not artistically
drawn, but clearly discloses the intention of the parties as follows:
The property to be sold was described as the El4, section 5, and
S5, section 4, township 148, range 67, Eddy county. Terms of
sale were to be $10,000 net to defendant, one-half of it, or more, in
cash, the balance to suit buyer at 7 per cent interest; plaintiff to
have all he could get above that price. The contract, by its terms,
was made irrevocable for a period of six months from its date,
which was March 3, 1904, The action was tried before a jury, and
a verdict returned for plaintiff for the amount sued for. A motion
for a new trial was made and denied, and judgment rendered in
plaintiff’s favor, from which defendant appeals to this court.

A statement of the case was duly settled in the district court,
containing a specification of the errors complained of. The making
of the contract and his ownership of the land was admitted by de-
fendant, and it was conceded that plaintiff in August, 1904, found
purchasers for the property who were ready, able, and willing to
purchase the same for $12,000 cash; and the sole question of fact in
dispute was as to whether or not the contract was revoked by mu-
tual consent of the parties shortly after its date. By consent of
counsel the jury was asked to make a special finding upon this
question, and they found in plaintiff’s favor, which finding is not
challenged by appellant.
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Appellant alleges numerous errors upon which he relies for a re-
versal, and which we will dispose of in the order mentioned in his

brief.

First. It is asserted that the court erred in overruling defendant’s
objection to the reception in evidence of plaintiff’s exhibit A, being
the contract above mentioned, upon which plaintiff bases his cause
of action. The objection was as follows: ‘That it is not a con-
tract between the parties, that it does not bind plaintiff to anything,
that the paper is indefinite and uncertain, and without parol proof it
would be inoperative. It being only signed by defendant, it in no
place provides that if the place be sold for $10,000 or upwards it
should not all go to defendant.” This objection was clearly frivo-
lous. While, as we above stated, the contract was poorly worded,
still the intention of the parties is clear, and such intention must be
given effect. The instrument was evidently a printed blank in use
by plaintiff for listing property with him for sale, and it appears to
be divided into several parts or subdivisions. The first portion of it
was evidently intended to be merely a memorandum of the terms,
the blanks in which were to be filled in by plaintiff. It is as follows:
“Original 600 acres. M. F. Kepner, Real Estate, New Rockford,
North Dakota. Land agent’s description and contract: EV; sec.
5 & SV sec. (4 Sec. 5-4) Twp. 148, Range 67, Eddy county, price
of tract per acre or as a whole, and terms of sale $10,000 net, one-
half or more cash. balance to suit buver at 7 per cent interest. This
contract is $10,000 net to him, and I to have all T can get above
that price.” TFollowing the above is a subdivision under the head
“Title and Description,” in which numerous questions and an-
swers pertaining to the title, location, etc., are set forth. .Then fol-
lows a subdivision containing questions and answers under the head-
ings “Description of Surface,” and “Description of Improvements,”
after which follows a subdivision, headed ‘“Contract,” and this is
signed by the defendant. It is apparent, from an inspection of the
whole document, that the defendant authorized the plaintiff to
find a purchaser for the whole property, and that he agreed that
plaintiff should have for his remuneration all he ‘could sell it for in
excess of $10,000. The first ground of the objection, which is in
-effect that the instrument is a unilateral contract, and is wholly
without merit. Such a contract is clearly unobjectionable. It was
not necessary that the parties should have reduced this contract to
writing, as such a contract may rest in parol (MaclLaughlin v.
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Wheeler, 47 N. W. 816, 1 S. D. 497), and it is idle to talk about
first reforming it before giving effect to the intention of the parties.

Appellant’s second assignment of error is predicated upon the
court’s ruling in receiving in evidence plaintiff’s Exhibit C, which
is a mere memorandum agreement between the plaintiff, signing
himself as agent for the defendant, and Maurice Deneen and W. H.
Deneen, showing that the two last named persons agreed to pur-
chase the defendant’s said property at the sum of $12,000 cash; the
defendant to give warranty deed and furnish abstract showing no
incumbrance. This is dated August 6, 1904. The ground of defend-
ant’s objection is that plaintiff had no authority to enter into such
agreement, and hence that the same is not binding upon defendant.
This objection is clearly untenable. Whether or not plaintiff could
enter into a contract with the Deneens which would be binding upon
the defendant is not material. Conceding that he could not, which
no doubt is true (Brandrup v. Britten, 11 N. D. 376, 92 N. W. 453),
still we think this exhibit was admissible as some evidence at least
of the fact that the Deneens were willing to purchase the property,
and also for the purpose of showing the terms upon which they
were willing to purchase (MacLaughlin v. Wheeler, 47 N. W. 816,
1 S. D. 497; Lawson et al. v. Thompson, 37 Pac. 732, 10 Utah,
462). It was incumbent upon plaintiff to furnish proof of such
facts. The Deneens afterwards testified to their willingness and abil-
ity to purchase the property upon the terms stated, and such fact
was not disputed in any way by defendant, and hence such ruling,
if error, was entirely harmless. There is nothing in the opinion in
Brandrup v. Britten, 11 N. D. 376, 92 N. W, 453, relied upon by ap-
pellant, holding contrary to the views above expressed.

Appellant’s third assignment of error relates to the reception in
evidence of plaintiff's Exhibit B, and what we said as to appellant’s
first assignment of error applies to this.

The fourth error complained of consists in the overruling of the
defendant’s objection to the question asked the witness W. H. Den-
een: “You may give the substance of this contract as near as you
can.” We think this objection was well taken, and should have been
sustained ; but such ruling was error without prejudice. As we
said before, it was not denied by defendant that plaintiff had pro-
cured the Deneens to purchase this property, and that they were
willing and able to do so, upon the terms above stated. Defendant’s
counsel, it will be remembered, requested the court to submit to the
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jury the single question as to whether the contract, Exhibit A, had
been revoked, expressly stating this to be the only fact in dispute.

The fifth assignment of error has already been disposed of by
what we said in reference to the first assignment.

The next assignment of error is evidently based upon certain ev-
idence brought out upon cross-examination of plaintiff, to the effect
that one Chamberlain is to have 235 per cent of the recovery in this
action. A complete answer to this is that no such defense is plead-
ed in the answer, and furthermore no ruling was made, nor was the
trial court requested to make any ruling upon which such assign-
ment of error could be predicated.

The last error assigned, and the one principally relied upon by
appellant’s counsel, is that the land described in Exhibit A, or a por-
tion thereof, was the homestead of the defendant and his wife, and,
the latter not having signed such contract, the same is void, and
hence no damages for its breach can be recovered. We are obliged
to overrule appellant’s contention in this respect. The contract was
not for the sale of the property, as counsel seems to think, but it
was a mere brokerage contract, whereby plaintiff was to receive all
over a certain sum in case he found a purchaser for the property.
As we have above decided, such a contract was not even required
to be in writing. Was such a contract void or voidable because the
wife was not a party thereto? Clearly not. It was not a contract
whereby the defendant agreed to sell or convey the property, and
hence it is not vulnerable to the objection that it is in contravention
of section 5107, Rev. Codes 1905. MacLaughlin v. Wheeler, 1 S.
D. 497, 47 N. W. 816 ; Brandrup v. Britten, 11 N. D. 376, 92 N. W.
453. Nor does it contravene the provisions of section 5052, which
provides that the homestead of a married person cannot be convey-
ed unless the wife joins in such conveyance. It is no defense in this
action to say that defendant’s wife would not permit him to make the
sale. Plaintiff having found a purchaser, ready, able, and willing
to purchase on the terms stipulated, it was defendant’s duty, in so
far as plaintiff’s right to commission is concerned, to make the sale
by furnishing a merchantable title. Hamlin v. Schulte, 27 N. W.
301, 34 Minn. 534, and cases cited; Kock v. Emmerling, 22 How.
(U. S.) 69, 16 L. Ed. 292; Love v. Miller, 53 Ind. 294, 21 Am. Kep.
192; Vinton v. Baldwin, 88 Ind. 104, 45 Am. Rep. 417; Kyle v.
Rippey, 20 Or. 447, 26 Pac. 308; Christensen v. Wooley, 41 Mo.
App. 53; Barber v. Hildebrand, 42 Neb. 400, 60 N. W. 594 ; Roberts
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v. Kimmons, 635 Miss. 332, 3 South, 736; Middleton v. Findla, 25
Cal. 76; Jarvis v. Schaefer, 105 N. Y. 289, 11 N. E. 634; Barthell
v. Peter, 88 Wis. 316, 60 N. W. 429, 43 Am. St. Rep. 906. A very
exhaustive note upon this question may be found in 43 L. R. A.
593, where many authorities are cited.

Finding no error in the record prejudicial to defendant, it follows
that the judgment appealed from should be, and the same is here-
by, affirmed. All concur.

111 N. W. 619.

PeTER P. ZINK v. JAMES W. LAHART.
Opinion filed February 20, 1907,
Trial — Conflict in Testimony — Directing Verdict.

1. When there is a substantial conflict in the testimony, it is re-
versible error to direct a verdict. Such action by the court is a
clear invasion of the province of the jury, as the jury, and not the
court, must determine the credibility of the witnesses.

Same — Admonitions to Witness.

2. Certain admonitions by the trial judge to the defendant, while
on the witness stand, but not in the presence or hearing of the jury,
were not prejudicial to the rights of defendant.

Appeal from District Court, Foster County; Burke, J.

Action by Peter P. Zink against James W. Lahart. Judgment for
plaintiff. Defendant appeals.

Reversed and new trial ordered.
C.J. Maddux, T. F. McCue and S. L. Glaspell, for appellent.

Where there is conflict of testimony case must go to jury. 1
Thompson on Trials, 1037; 30 Am. & Eng. Enc. of Law, 1063;
Slattery v. Donnelly, 1 N. D. 264, 47 N. W. 375; McRea v. Hills-
boro Nat'l Bank, 6 N. D. 353, 70 N. W. 813; Vickery v. Burton,
6 N. D. 245, 69 N. W. 193; Cameron v. G. N. Ry. Co., 8 N. D. 124,
7 N. W. 1016; DPyke v. Jamestown, 15 N. D. 157, 107 N. W. 359;
Heckman v. Evanson, 7 N. D. 173, 73 N. W. 427; Sioux City &
Pac. R. R. Co. v. Stout, 17 Wall. 657, 21 L. Ed. 745.

It is error for the court during the examination of a witness to
imrose upon the jury by words or conduct his own belief as to the
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credibility of the witness. 30 Enc. of Law 1066 ; McMinn v. Whee-
lan. 27 Cal. 300: Barlow Bros. v. Parsons, 49 Atl. 205; State v.
Lucas, 33 Pac. 538.

A trial court should not express its opinion as to the credibility
of witnesses or the weight of their testimony, and the expression of
such opinion is held to be material error for which the judgment
may be reversed. 21 Enc. of Pl and Pr. 997; Sharpe v. State, 10
S. W. 228 ; People v. Vindleberger, 34 Pac. 852 ; Hudson v. Hudson,
16 S. E. 349; Feinber v. People, 51 N. E. 798; People v. Hare,
57 Mich. 503, 2¢ N. W. 813; Cronkhite v. Dickinson, 16 N. W.
371; State v. Allen, 69 N. W. 274.

F. Baldwin, for respondent.

It is the court’s duty to direct a verdict, when it would be compel-
led to set aside one other than that so directed. 46 Cent. Dig. Sec.
392, Col. 1252.

The court should have been asked to submit the case, and have
pointed out the testimony relied upon. 2 Cent. Dig. Col. 1770, Sec.
1393, etc. '

Fisk, J. This appeal is from a judgment of the district court
of Foster county rendered in plaintiff’s favor, pursuant to a verdict
directed by the court. The action was brought to recover the pur-
chase price of certain flax which plaintiff claims to have sold to de-
fendant in the fall of 1902. Such sale was specifically denied by the
answer, and this was the sole issue in the case. Testimony was
introduced by plaintiff showing delivery of the flax to one Dyfield
at Melville, and tending to show that this man, Byfield, in the pur-
chase thereof was merely acting as defendant’s agent or servant.
Certain admissions claimed to have been made by defendant to this
effect were proved by plaintiff. Defendant flatly denied that By-
field was in his employ, or that he acted for him in the purchase of
said grain, and he specifically denied that he had anv interest with
Byfield in the grain business at said place, other than the fact that he
had loaned $2,000 to Byfield to enable him to carry on such business.
At this juncture in the trial the judge excused the jury from the
court room, and administered to the defendant the following admo-
nition: “The court admonishes the witness that this is a court of
justice and no farce, and the court is not satisfied with the testimony
given and warns him at this time that, if the testimony should at the
close of the examination disclose that he has testified to that
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which is not true, criminal prosecution will be started immediately.”
To this deliverance of the court counsel for defendant excepted and
stated that no further testimony would be offered. Both parties hav-
ing rested, the court, on plaintiff’s motion, directed the jury to
return a verdict for the plaintiff, and this is assigned as error.

It is clear that this action of the court was erroneous. There was
a square conflict in the testimony as to whether Byfield was either
defendant’s agent or servant in the purchase of the flax, and it was
not for the court to say, as a matter of law, that defendant perjured
himself in giving his testimony as he did. This was a clear in-
vasion of the province of the jury. If there is one question more
firmly settled than any other, it is that in cases where there is a
substantial conflict in the evidence the triors of the facts have the
exclusive right to pass upon the credibility of the witness. The
importance of exercising great caution in taking a case from the
jury has frequently been emphasized by this court. McRea v. Hills-
boro Nat. Bank, 6 N. D. 353, 70 N. W. 813; Slattery v. Donnelly, 1
N. D. 264, 47 N. W. 375; Vickery v. Burton, 6 N. D. 245; Cameron
v. G. N. Ry. Co., 8 N. D. 130, ¥ N. W. 1016. The rule is well
stated in Thompson on Trials, Vol. 1, sections 1037, 1038.

Appellant’s only other assignment of error is based upon the ac-
tion of the court in administering to defendant the admonition above
mentioned. In view of the fact that a new trial must be ordered,
it is deemed unnecessary to consider this assignment at any length.
Suffice it to say that, while we do not think such action on the part
of the trial court is to be commended, and while we believe the ad-
ministration of justice would be subserved equally well if trial
courts would refrain from such practices, still we are not prepared
to say that the same was prejudicial error. The jury was excused
from the court room, and we cannot presume, in the absence of
an affirmative showing to that effect, that the jury would have ac-
quired knowledge of or have been influenced in the least by such
statement.

The judgment of the district court is reversed and a new trial or-
dered, with costs to appellant. All concur.

(110 N. W. 931.)
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KERR v. SUNSTRUM.
Opinion filed February 20, 1907.
Appeal from Dictrict Court, McLean County; Winchester, J.

Action by O. W. Kerr against P. A. Sunstrum. Judgment for
defendant, and plaintiff appeals.

Reversed.

M. C. Spicer and Turner & Wright, for appellant.
Geo. P. Gibson, for respondent.

Per CuriaM. Following the case of Kerr v. Anderson (decided
at this term), 111 N. W. 614, 16 N. D. 36, the order denying the
- motion for a new trial is reversed, and the cause remanded for fur-
ther proceedings.

(111 N. W. 614.)

KERR v. SwaNSON.
Opinion filed February 20, 1907.
Appeal from District Court, McLean County; Winchester, J.

Action by O. W. Kerr against Frank Swanson. Judgment for
defendant, and plaintiff appeals.

Reversed and remanded.

M. C. Spicer and Turned & Wright, for appellant.
Geo. P. Gibson, for respondent.

Per CuriaM. Following the case of Kerr v. Anderson (decided
at this term), 111 N. W. 614, 16 N. D. 36, the order denyving the
motion for a new trial is reversed, and the cause remanded for fur-
ther proceedings.

(111 N. W. 615.)

KERR v. HERRED.
Opinion filed February 23, 1907.
Appeal from District Court, McLean County ; Winchester, ]J.

Action by O. W. Kerr against Nels O. Herred. Judgment for
defendant and plaintiff appeals.
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Reversed and remanded.

M. C. Spicer and Turner & Wright, for appellant.
Geo. P. Gibson, for respondent.

Per CuriaM. TFollowing the case of Kerr v. Anderson (decided
this term), 111 N. W. 614, 16 N. D. 36, the order denying the mo-
tion for a new trial is reversed, and the cause remanded for further
proceedings.

(111 N. W. 615.)

VANNIE A. HaLL v. NorTHERN PAciFic RaiLway Co.
Opinion filed March 12, 1907,
Negligence — Pleading — Plaintif Must Recover, If at All, on Act

Complained of.

1. A complaint in an action to recover damages for negligence
must state the act of ncgligence complained of, and the plaintiff must
recover, if at all, upon the particular act of negligence stated in
the complaint.

Carriers — Question of Negligence Submitted to Jury.

2. Evidence examined, and held to be sufficient, under the rule
heretofore established by this court, to require a submission to the
jury of the question of defendant’s negligence as alleged in the com-
plaint.

Same.

3. It was properly a question for the jury to say under all the
cevidence whether or not plaintiff was guilty of negligence contribut-
ing to the injury complained of.

Appeal from District Court, Eddy County; Burke, J.

Action by Vannie A. Hall against the Northern Pacific Railway
Company. Judgment for defendant, and plaintiff appeals.

Reversed.
S. L. Glaspell, for appellant.

Where the evidence is in doubt, or in conflict, or when different
inferences may be drawn from undisputed evidence, the suit should
be submitted to the jurv. Cameron v. Great Northern R. Co., 8
N. D. 124, 77 N. W. 1016 ; Hove v. Chicago & N. W. Ry. Co., 62
Wis. 666 Detroit & Milwaukee Ry. Co. v. Steinberg, 17 Mich. 99;
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Siouk‘City & Pac. Ry. Co. v. Stout, 17 Wall. 657, 21 L. Ed. 745;
Pirie v. Gillitt, 2 N. D. 255, 50 N. W. 710; Williams v. Northern
Pacific Ry. Co., 3 N. D. 168, 14 N. W. 97; Slattery v. Donnelly, 1
“N. D. 264, 47 N. W. 375; Falk Brewing Co. v. Millenz Bros., 5 Dak.
136 ; Finney v. Northern Pac. Ry. Co., 3 Dak. 270, 16 N. W. 500;
Knight v. Towles, 62 N. W. 964; Matton v. Fremont, V. & M.
V. R. Co.,, 60 N. W. 740; Bates v. Fremont V. & V. R. Co,, 57
N. W. 72; Chicago City Ry. Co. v. Nelson, 74 N. E. 4358; State v.
Johnson, 103 N. W. 565.

A carrier must allow his passengers a reasonable time to get on
and off. 2 Sherman & Redfield on Negligence (4th Ed.), Sec. 508;
Chicago, B. & Q. Ry. Co. v. Landauer, 5+ N. W. 976; Leggitt v.
Western Ry. Co., 21 Atl. 96, 143 Pa. St. 43; Lloyd v. Hannibal R.
Co., 53 Mo. 509 ; Kellar v. S. C. & St. P. R. Co., 6 N. W. 486 ; Ken-
non v. Vicksburg S. & P. R. Co., 26 So. 466; Nichols v. Dubuque
& D. R. Co, 28 N. W. 44,

On motion for directed verdict the court is bound to construe the
evidence most favorably to the plaintiff. Colgrove v. N. Y. & N. H.
R. Co. and N. Y. & Harlem R. Co., 20 N. Y. 492; Ellis & Martin
v. Ohio Life Ins. & Trust Co., 4 Ohio St. 645; Bullard v. Boston
& M. R. R, 5 Atl. 838; Hoye v. C. & N. Ry. Co., 62 Wis. 666;
Falkv. N. Y. S. & W. R. Co.. 29 Atl. 157.

Where there is a conflict of testimony the question whether the
plaintiff is guilty of contributory negligence is for the jury. Filer
v. N. Y. Cent. Ry. Co.,, 49 N. Y. 47; Washington & G. R. Co. v.
Tobriner, 147 U. S. 557; Morgan v. Southern Pac. Co., 30 Pac.
601; Pittsburg Ry. Co. v. Kane, 6 Atl. 845; Bucher v. N. Y, C. R.
Co., 98 N. Y. 128; Brooks v. Boston & M. Ry., 135 Mass. 21; Terre
Haute & 1. Rv. Co. v. Buck, 96 Ind. 346, 49 Am. Dec. 168; 6 Wait's
Actions & Defenses, 584.

It is not contributory negligence to get on or off a moving train,
but the same is a question for the jury. Eppendorf v. Brooklyn
City Ry. Co., 69 N. Y. 195; Bartholomew v. N. Y. Cent. Ry. Co,,
102 N. Y. 716 ; Chicago West Div. Co. v. Mills, 105 Ill. 63; Mul-
hado v. Brooklyn Ry. Co., 30 N. Y. 370; Lewis v. President, etc.,
Delaware & H. Canal Co., 40 N. E. 248; Staines v. Cent. Ry. Co,,
61 Atl. 385; Bartholomew v. N. Y. Cent. Ry. Co.,. ¥ N. E. 623;
Cousins v. Lake Shore & M. S. Ry. Co., 56 N. W. 14; Raben v.
Cent. Iowa Ry. Co., 34 N. W. 621; Shannon v. Boston & A. R. Co,,
2 Atl. 678; Delaware & Hudson Canal Co. v. Webster, 6 Atl. 41;
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Filer v. N. Y. Cent., 49 N. Y. 47; Carr v. Eel R. & V. Ry. Co., 33
Pac. 213; St. Louis & S. Ry. Co. v. Ratby, 87 S. W. 407 ; Chicago &
A. R. Co. v. Byrum, 38 N. E. 578; St. Louis, I. M. & S. Ry. Co.
v. Persons, 4 S. W. 755; Christensen v. Metropolitan St. Ry. Co.,
137 Fed. 708; Scofield v. C., M. & St. P. Ry. Co,, 114 U. S. 615,
29 L. Ed. 224.

Ball, Watson & McClay, for respondent.

Plaintiff must make out his case by proof of the negligence al-
leged. Flint, etc., Ry. Co. v. Stark, 38 Mich. 714; Manuel v. C,, R.
I. & P. R. Co., 10 N. W. 237; Carter v. Kansas City, etc., R. Co,,
21 N. W. 607; Miller v. Chicago & N. W. R. Co.,, 23 N. W. 756;
Pennington v. Detroit, G. H. & M. Ry. Co., 51 N. W. 634; Cowan
v. Muskegon Ry. Co., 48 N. W. 166 ; Price v. Railroad, 72 Mo. 414;
Waldhier v. Railroad, Y1 Mo. 514; Ohio, etc., Ry. Co. v. Stratton,
78 Ill. 88; Illinois, etc., Co. v. Chambers, 71 Ill. 519; C,, B. & Q. Ry.
Co. v. Bell, 112 Ill. 360 ; Toledo, etc., Co. v. Foss, 88 Ill. 551 ; Chica-
go & A. R. R. Co. v. Rayburn, 38 N. E. 558; Santa Fe & P. & P.
Ry. Co. v. Hurley, 36 Pac. 216.

The train being held long enough for all passengers to alight, it
will be presumed that they had gotten off. Raben v. Cent. Iowa
R. Co., 35 N. W. 645; Il1,, etc., R. Co. v. Slatton, 54 Ill. 133; Straus
v. R. Co., 80 Mo. 220.

If a passenger requires a longer time he must give notice. New
Orleans, etc., Co. v. Statham, 97 Am. Dec. 478.

A railway company is not liable for injuries caused by others,
when not acting in concert with them. Chicago, etc., Ry. Co. v.
Scates, 90 Ill. 586 ; Sherman & Redfield on Negligence, Sec. 11, 5th
Ed.

A carrier is not responsible for unforseen circumstances. Trans-
portation Co. v. Harper, 118 Ga. 672, 45 S. E. 458; Cleveland v.
Steamboat Co., 86 N. Y. 306, 89 N. Y. 627, 125 N. Y. 299; Dumas
v. Ry. Co, 43 S. W. 908; Furgason v. Citizens’ St. Ry. Co., 41
N. E. 936.

A passenger leaves a train in motion at his own peril. Obhio,
etc., Ry. Co. v. Stratton, 78 Ill. 88; Chicago, etc., Ry. Co. v. Ran-
dolph, 53 Ill. 510; IIl. Cent. Ry. Co. v. Chambers, 71 Ill. 519; Davis
v. N. W. R. Co., 18 Wis. 175.

Fisk, J. Plaintiff brought this action to recover damages for
alleged negligence of defendant resulting in injuries to her while
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in the act of alighting from one of defendant’s passenger trains at
Sheyenne in this state, in April, 1904. At the close of the evidence
the trial court, on defendant’s motion, directed a verdict in defend-
ant’s favor, and this appeal is from the judgment entertained pursu-
ant thereto.

Appellant assigns as error the ruling of the court in directing such
verdict. The evidence is incorporated in a statement of case duly
scttled, from which we are required to say, according to the well-
settled rule in this court, “whether there is any competent evidence
in the record reasonably tending to sustain the plaintiff’s cause of
action alleged in her complaint,” and in determining this question
we are to disregard all conflicts in the evidence and construe the
same most favorably to the plaintiff, and, “if the evidence is such
that intelligent men may fairly differ in their conclusions thercon
upon any of the essential facts of the case,” it is our duty to reverse
the judgment and order a new trial. Cameron v. G. N. Ry. Co,,
8 N. D. 124, 77 N. W. 1016 ; Vickery v. Burton, 6 N. D. 253, 69 N
W. 193; McRea v. Bank, 6 N. D. 353, 70 N. W. 813; Pirie et al. v.
Gillitt et al., 2 N. D. 255, 50 N. W. 710; Zink v. Lahart, 16 N. D.
56, 110 N. W. 931. Plaintiff in her complaint, after alleging the
fact that the defendant is a railroad company and engaged as a com-
mon carrier of passengers between Jamestown and Leeds, and al-
leging that she was a passenger on defendant’s train on April 6,
1904, bound for Sheyenne, states her cause of action as follows:
“That on said trip and on said date she conducted herself in due care
and caution as a railroad passenger, but the defendant, by its negli-
gence and by the negligence of its employes, the conductor and en-
gineer of said train, committed gross negligence in the performance
of their duties in carrying this plaintiff as a passenger, to wit: that
said train stopped at the station of Sheyenne that date to permit this
plaintiff and other passengers to alight from said train, the said
station of Sheyenne being the point of their destination. This plain-
tiff alleges that upon the arrival at the station of Sheyenne aforesaid,
the train was stopped opposite the station house, and adjacent to the
platform between the station house and the railway track, and the
announcement was made by the servants in charge of said train that
the station, Sheyenne, was at hand; the train being at a standstill.
At that point this plaintiff attempted to alight, using all due care in
her movements. While stepping down the steps of the car platform
to reach the station platform, the train was started. As the plain-
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tiff was in the act of stepping off, the train was started by the ser-
vants of the defendant with great violence and shock, throwing the
plaintiff violently at full length upon her side and body upon the
platform, so as to cause her great pain and injury,” to her damage,
etc. The answer admits defendant’s corporate capacity, and that
plaintiff was a passenger upon its train as alleged, but denies the
other matters alleged in the complaint, and it alleges that, if plain-
tiff was injured, she contributed to such injury by her own negli-
gence in attempting to alight from the train while the same was in
motion. It will be seen that the particular negligence relied upon by
the plaintiff in her complaint is the act of the defendant through
its servants in starting the train while plaintiff was in the act of step-
ping from the car to the depot platform. The allegation that the
train was started “with great violence and shock” merely goes to
the degree of defendant’s culpable act. We are to determine, there-
fore, whether there is any evidence in the record reasonably tending
to support this allegation; for it is well settled that plaintiff's right
to recover must depend upon the fact as to whether or not she has
established her cause of action as alleged. As counsel for defend-
ant very properly asserts, she cannot recover upon a claim of negli-
gence not pleaded. TFlint, etc.,, Ry. Co. v. Stark, 38 Mich. 714;
Manuel v. Railway Co., 10 N. W. 237, 56 Towa 655; Carter v. Rail-
way Co., 21 N. W. 607, 65 Iowa 287; Miller v. Railway Co., 23 N.
W. 756, 66 Iowa 364; Pennington v. Railway Co., 51 N. W. 634,
90 Mich. 505; Cowan v. Muskegon Ry. Co., 48 N. W. 166, 84 Mich.
583 ; Price v. Railroad Co., 72 Mo. 414; I1l Cent. Ry. Co. v. Slatton,
54 IIL. 133, 5 Am. Rep. 109; Ohio, etc., Ry. Co. v. Stratton, 78 Ill.
88; C., B. & Q. Ry. Co. v. Bell, 112 I1l. 360; Toledo, etc., Ry. Co. v.
Foss, 88 Ill. 551; Chicago, etc., Ry. Co. v. Rayburn, 38 N. E. 538,
153 I11. 290.

Counsel for respondent earnestly contend, however, that there is
no evidence from which a jury could find that defendant was guilty
of the negligent act charged; and hence they insist that the action
of the trial court in directing a verdict must be sustained. We think
counsel are mistaken in their contention that plaintiff alleged one
cause of action or ground of negligence, and sought to prove an-
other. As before stated, the particular act of negligence complained
of consists in starting the train while plaintiff was in the act of step-
ping therefrom, but counsel scem to think that plaintiff's proof at
the trial, if it proved anything, merely tended to show that defend-
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ant was negligent in not giving plaintiff sufficient time in which to
make her egress from the car, and that she relies upon this ground
for recovering rather than the ground pleaded. It is true that much
of plaintiff’s testimony had but a remote bearing upon the real is-
sues involved, but we are of the opinion from a careful reading of
the testimony, that there was sufficient evidence introduced bearing
upon the issues raised by the pleadings to require a submission of
the case to the jury. The plaintiff testified: ‘“The train was not
moving before I attempted to step off. It was not moving before I
moved one of my feet to step on the platform. As near as I can tell
and remember, it was at the moment when I had lifted a foot to
step off, and the other foot was on the steps, that the train started.
Q. Did the train move at all until after you fell? A. Yes, sir, the
train starting is what threw me. It was the motion of the train that
caused me to fall. Q. As I understand, then, at the present time
vou say that the cause of your accident was really because of the fact
that you were hindered in passing out of the door by the passen-
gers standing in the aisle? A. Partly that.”

Henry Flaskrood, a witness for the plaintiff, testified: “Saw Miss
Hall fall on the platform. When the train stopped, I was standing
on the platform. Q. What did you see on the platform? A.
Three ladies were standing in the doorway, and a gentleman stand-
ing on the foot of the steps, with one hand on each side of the coach.
Q). What happened next? They were standing there talking,
and Miss Hall couldn’t get through and finally she kind of squeezed
herself through, and got between the car and the ladies, and just
at the time she was on the second step, and was going to get off,
the car moved. I couldn’t say if the engine bell rang. She fell
about four feet away from the car. It looked as though she struck
hard. It was not running very fast when she got off, but still it
was moving. The train began to move as she was about on
the second step of the platform. There are two or three steps to
the platform, I think, and she was on the second step from the bot-
tom. At that time I saw a man standing on the last step, with a hand
on each rail. He either moved or dropped off to let her get by, or
so she could get by. If he had held his hands there, she would have
fallen against him. He either raised or dropped his hands. She
then fell off the second step from the bottom and fell onto the plat-
form.”

Sup. Ct.—5
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Henry Kermott testified: “I was standing betwcen the train and
the depot when Miss Hall fell, a little to the north of the step from
which she was descending. I saw her fall. I saw her standing at
the car door, and next I saw her she was just kind of lunging; she
fell. I think she was attempting to get off the car. She was at the
door and there was a crowd on the platform—some men, girls or
women. The next thing I saw she was falling, and I helped pick
her up. She fell straight out as though she was pitched out. Her
whole body on the platform. It was a severe fall. There was no
brakeman or conductor at the steps that I saw. I should judge she
fell from the second step of the car platform.”

Plaintiff being recalled, testified: ‘It was the starting of the train
that threw me. The train was not moving when I got down the
steps to get off, and when it started it threw me.”

There was evidence tending to show that no warning was given
before starting the train, and we are unwilling to say that the jury
might not have inferred from all the circumstances that defendant’s
servants in charge of the train should have known, if they had been
exercising due care, that plaintiff was in the act of alighting from the
car at the time the train was started.

While the testimony nowhere expressly shows that the train was
started with “great violence and shock” as alleged, or in any manner
other than the usual manner, still, we think, from the whole testi-
mony, the jury as reasonable and intelligent men might have fairly
drawn the conclusion therefrom on account of the way in which the
accident occurred, and all the circumstances appearing from the
evidence, that the train was started in a sudden and reckless manner,
and without warning, in disregard of the duty which defend-
ant owed looking to the safety of its passengers. The defendant was
in duty bound to afford plaintiff a reasonable opportunity to alight
from its train in safety, and if, as alleged in the complaint, it failed to
do so—in other words, if by reason of the carelessness of its servants

“in suddenly starting its train without warning while plaintiff was in
the act of stepping therefrom, she, without carelessness on her part,
fell and was injured—defendant would be liable, provided its ser-
vants in charge of the train knew or ought to have known, in the
exercise of due care, that plaintiff was thus in the act of alighting
therefrom. As stated by Chief Justice Gilfillan in Keller v. Rail-
way Co., 27 Minn. 178, 6 N. W. 486: “It would certainly not be
permissible 1or them to be so reckless of the lives and limbs of pas-
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sengers as to start the train when they know, or with reasonable
care might know, that passengers are in the act of alighting.” See
generally upon the duty which a common carrier owes to its pas-
sengers in this respect, Rev. Codes 1905, section 5629; Luse v.
TUnion Pac. Ry. Co., 46 Pac. 768, 57 Kan. 361; 3 Thompson on Law
of Neg., sections 2682, 2802, 2860, and cases cited; Falk v. N. Y.
Cent., etc., Co., 29 Atl. 157, 56 N. J. Law, 380; C, B. & Q. Ry. Co.
v. Landauer, 54 N. W. 976, 36 Neb. 642; Leggitt v. Railway Co.,
21 Atl. 996, 143 Pa. 39; Lloyd v. Railway Co., 53 Mo. 509 ; Kennon
v. Railway Co., 26 So. 466, 51 La. Ann. 1599; Nichols v. Railway
Co., 28 N. W. 44, 68 Iowa 732; Taber v. Railway Co., Y1 N. Y.
489 ; Coudy v. Railway Co., 85 Mo. 79; Santer v. Railway Co., 66
" N. Y. 50, 23 Am. Rep. 18; Millman v. Railway Co., 66 N. Y. 642;
Keating v. Railway Co., 49 N. Y. 673; Wood v. Railway Co., 49
Mich. 370, 13 N. W. 779; The latter case was very similar to the
case at bar and a recovery by plaintiff was sustained. In Keating
v. Railway Co., supra, it was held negligent to start a train with “a
violent jerk and without any signal, and without any examination
by those in charge to ascertain whether any one was getting on or
off.” We concede the correctness of the rule contended tor by de-
fendant’s counsel that, if the train was stopped a sufficient length
of time for plaintiff to alight in safety, and she failed to avail herself
of the opportunity thus afforded her, and without fault of defendant’s
servants and without their knowledge she attempted to alight as the
train was started and was injured, she could not recover; but we
hold that, under the evidence in this case, it was for the jury and not
the court to say whether or not the facts bring the case within this
rule. See foregoing authorities.

Upon the question of plaintiff’s contributory negligence, we are
agreed that it was for the jury to say, under all the evidence in the
case, whether or not plaintiff, at the time of the injury in question,
was in the exercise of such care as a reasonably prudent person
would be expected to exercise under the like circumstances. Cam-
eron v. G. N. Ry. Co., 8 N. D. 124, 7Y N. W. 1016; Richmond &
D. R. Co. v. Powers, 149 U. S. 42, 13 Sup. Ct. 748, 37 L. Ed. 642;
5 Am. & Eng. Enc. Law (2d Ed) 652, and cases cited. Hence it
would have been error to have directed a verdict upon the ground of
plaintiff’s contributory negligence.

It follows that the judgment appealed from must be reversed,
and a new trial ordered. All concur.

(111 N. W. 609.)
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FraNk H. STRECKER v. EDWARD RAILSON.
Opinion filed March 12, 1907,

Pleading Foreign Justice's Judgment.

1. A complaint in an action upon a judgment of a justice of the
peace of a sister state which fails to allege specifically the facts show-
ing that such court had jurisdiction, both of the subject matter
and of the person of the defendant, or that such judgment was “duly
given or made,” as provided in section 6871, Rev. Codes 1905, or words
of the exact equivalent, fail to state facts sufficient to constitute a
cause of action.

Proof of Foreign Justice’s Judgment — Authenticated Copy Insufficient.

2. A judgment rendered by a justice of the peace of a sister state
cannot be proved in this state by an authenticated copy of the record
of such justice’s court, as neither the act of Congress (Rev. St. section
905 [U. S. Comp. St. 1901, page 677]) nor section 7292, Rev. Codes
1905, relates to the authentication of copies of records of courts of
limited jurisdiction in other states.

Same — Transcript of Judgment.

3. A transcript of this judgment having been filed in the office of
the clrek of the district court in the county where rendered, it
was sought to prove the same by an authenticated copy of the records
of the district court, but this was equally inadmissible.

Appeal from District Court, McIntosh County; Allen, J.

Action by Frank H. Strecker against Edward Railson. From a
judgment of the district court on appeal from a judgment rendered
by a justice, defendant appeals.

Reversed and remanded.
A. W. Clyde, for appellant. -

In pleading a foreign justice judgment, the facts must be set forth
showing the jurisdiction of the subject matter and of the person,
as at common law. Lee v. Terbell, 33 Fed. 850; Ault v. Zehring,
38 Ind. 429 ; Halsted v. Black, 17 Abb. Pr. 227; Archer v. Romaine,
14 Wis. 375; Kronberg v. Elder, 18 Kan. 150 ; Gebhard v. Garner,
12 Bush. 321; Karns v. Kunkle, 2 Minn. 313 (Gill. 268) ; Hollister
v. Hollister, 10 How. Pr. 532 ; De Noble v. Lee, 61 How. Pr. 275;
Riddelt v. Harrell, 71 Cal. 25¢; Young v. Wright, 52 Cal. 407;
Thomas v. Robinson, 3 Wend. 268; Scanlan v. Murphy, 53 N. W.
799 ; Pierstoff v. Jorges, 56 N. W. 735; Edwards v. Hellings, 33
Pac. 799; Spooner v. Warner, 2 Ill. App. 240; Snyder v. Snyder,
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25 Ind. 399; Baker v. Flint, 63 Ind. 137; Keys v. Grannis, 3 Nev.
548 ; Hopper v. Lucas, 86 Ind. 43; Ellis v. White, 25 Ala. 540; Mc-
Laughlin v. Nichols, 13 Abb. Pr. 244; Fisher v. Fielding, 32 L. R.
A. 236; Cornell v. Barnes, 7 Hill 35; Quivy v. Baker, 37 Cal. 465;
Douglas v. Phoenix, 44 N. Y. S. 237, 18 N. Y. Supp. 259; Gum
Elastic Co. v. Mexico, 30 L. R. A. 700.

The judgment must be alleged by appropriate words. Brady v.
Murray, 19 Ind. 258; Harlow v. Hamilton, 6 How. Pr. 475; Mem-
phis, Col. v. Newton, 2 Handy 163 ; Pierstorf v. Jorger, supra; Fish-
er v. Fielding, supra; Croker v. Croker, 18 Ind. 156; Penrose v.
Pacific Ins. Co., 66 Fed. 253 ; Fairbanks v. Bloomfield, 2 Duer 349;
2 Ab. PL 331.

Copies of judicial proceedings of other states are admissable as
evidence only by statute. 1 Gr. on Ev. (16 Ed.) 501, 507; 17 Cyc.
361, 362. Particularly Justice’s Judgment. Magee v. Scott, 32
Pa. St. 539 ; Geohegen v. Eckles, 4 Bibb. 5.

Statutes relating to copies are applicable only to courts of record.
1 Gr. on Ev. (16 Ed.) 505; Warren v. Flagg, 2 Pick. 448 Rob-
inson v. Prescott, 4 N. H. 450 ; Mahurin v. Beckford, 6 N. H. 567;
Silver Lake v. Harding, 5 O. 545; Bryan v. Farnsworth, 19 Minn.
239 (Gill. 198) ; Duvall v. Ellis, 13 Nev. 203.

Necls Larsen, for respondent.

A judgment of a court of common pleas by transcript from a jus-
tice court is admissable. Rowley v. Carron, 117 Pa. St. 52, 11 Atl
435.

When the official character of justice is certified by a county
clerk, justice’s certificate to a copy of judgment of his court renders
it admissible. Pelton v. Platner, 13 Ohio, 209; Silver Lake Bank
v. Harding, 5 Ohio 545.

Fisk, J. This appeal is from a judgment of the district court of
McIntosh county rendered in plaintff’s favor pursuant to a verdict
directed by the court. The action was brought to recover upon an
alledged judgment rendered by a justice of the peace of Kandiyohi
county, Minn. The errors complained of relate to the sufficiency
of the complaint and of the competency and sufficiency of the
evidence introduced by plaintiff. The complaint is as follows:

“1. That at the times hereinafter mentioned H. J. Ramsett was
a justice of the peace in and for the county of Kandiyohi, state of
Minnesota, and under and by virtue of the law of said state had au-
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thority as such justice to hold court and had jurisdiction as such
to render the judgment hereinafter described. That on the 31st
day of December, 1894, the plaintiff recovered a judgment against
the defendant of the sum of $71.53, rendered and given by the said
justice of the peace.

2. That at the time hereinafter mentioned Mason W. Spicer was
a justice of the peace in and for the county of Kandiyohi, state of
Minnesota, and under and by virtue of the laws of said state had
jurisdiction as such to make a certified transcript of the judgment
above described. That a certified transcript of such judgment was
duly made by Mason W. Spicer, and was filed in the office of the
clerk of the district court of the county of Kandiyohi, state of Min-
nesota, which judgment was duly entered and docketed on September
30, 1902, for the sum of $71.78, and the additional costs of $1.45,
making a total amount of $73.23.

3. That no part of said judgment has been paid or satisfied, and
that there is now due and owing to said plaintiff, who is ncw the
legal owner and holder of said judgment, from the said defendant
upon the said judgment, the sum of $73.23, with interest,” etc.

The answer consists of a general denial. Counsel for defendant
attacked the sufficiency of the complaint by motion to dismiss made
prior to the trial, and by a like motion made at the close of the tes-
timony, which motions were denied and exceptions allowed by the
court. The specific objections to the complaint were:

1. That it contains no allegations that the pretended judg-
ment was duly rendered or made, or that the court therein mentioned
had jurisdiction of the subject matter or of the person of this de-
fendant, and no fact is alleged showing that said court had juris-
diction of the subject-matter or of the person of this defendant.

2. That the complaint does not set forth the pretended judgment
either in terms or in substance according to its legal effect, or other-
wise allege the judgment or determination of the court on which
the action is founded.”

At the proper time the defendant objected tc the introduction of
any evidence under the complaint upon the same grounds stated in
the motion, which objection was overruled and an exception saved.
We think these rulings constitute error.

It is well settled that in pleading a judgment of a court of special
or limited jurisdiction all the facts must be alleged specifically show-
ing jurisdiction both of the subject-matter and of the person, unless
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the statutory method prescribed in section 6871, Rev. Code 1905,
is followed. 11 Enc. PL. & Pr. 1134; 23 Cyc. 1515, and cases cited;
Phillips on Code Pleading, sections 374, 375; Hopper v. Lucas, 86
Ind. 31; Shockney et al. v. Smiley, 13 Ind. App. 181, 41 N. E. 348;
Mears v. Shaw, 32 Mont. 575, 81 Pac. 338; People v. Bacon, 37
App. Div. 414, 55 N. Y. Supp. 1045; Hunt v. Dutcher, 13 How.
Prac. (N. Y.) 539; Harmon v. Comstock, etc., Co., 9 Mont. 243,
23 Pac. 470; Weaver v. English, 11 Mont. 84, 27 Pac. 396. In this
state, as well as nearly, if not all the states of the Union, the neces-
sity of setting forth all the facts showing jurisdiction as required
at common law is dispensed with by statute. The statutory rule is
similar in all the states, and in this state it provides chat, “in plead-
ing a judgment or other determination of a court or officer of spe-
cial jurisdiction, it shall not be necessary to state the facts confer-
ring jurisdiction, but such judgment or determination may be stated
to have been duly given or made. If such allegation is controverted,
the party pleading shall be bound to establish on the trial of the
facts conferring jurisdiction.” Rev. Cocdes 1905, scction 6871.
While there is some diversity of opinions among the decisions of
the courts, we think the weight of authority is that such statute ap-
plies to judgments of inferior courts of sister states, as well as to
all other judgments. 23 Cyc, 1516; 11 Enc. Pl. & Pr. 1040; Phil-
lips’ Code, Pl section 375; Maxwell Code Pl. 90. There is also
some little diversity of opinion as to whether this statute must be
strictly complied with in order to reap the benefit of it; but the
weight of authority seems to be that the pleading must be couched
in the exact words of the statute, or in words of exactly the equiva-
lent meaning. And this we believe to be the correct rule. As stated
in Phillips in his work on Code Pleading (section 375): “The
word ‘duly’ seems to be essential. An averment that ‘judgment was
rendered,” or that ‘a judgment was entered,’ is not sufficient.” Sce
23 Cyc. 1516, and 11 Enc. Pl. & Pr. 1138, and cases cited: also
Mears v. Shaw, 32 Mont. 575, 81 Pac. 338; Shockney v. Smiley,
13 Ind. App. 181, 41 N. E. 348; People v. Bacon, 37 App. Div. 414,
53 N. Y. Supp. 1045. The complaint in the case at bar does not con-
form to the statute above mentioned. It alleges merely that the
plaintiff recovered a judgment against the defendant for the sum
of $71.53, rendered and given by the said justice of the peace; nor
does it allege facts showing  that the justice had juris-
diction of the subject of the action and of the person
of the defendant. It merely alleges a conclusion of law that
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the justice had jurisdiction as such to render the judgment sued
upon. We therefore hold that this complaint fails to state facts
sufficient to constitute a cause of action, and the defendant’s objec-
tion thereto was well founded, and should have been sustained.

This brings us to appellant’s third assignment of error, which is
that the court erred in overruling his objection to the introduction
of plaintiff’s Exhibit A. This exhibit consists of an exemplification
of the record of the proceedings in the justice’s court in the action
in which the judgment in suit is alleged to have been rendered, and
the appellant’s objection is aimed at the competency of such proof;
he contending that a foreign justice’s court judgment cannot be
proved in this manner. In this we think he is clearly correct.
Neither the act of congress (Rev. St., section 903, [U. S. Comp. St.
1901, p. 677]) nor Revised Codes N. D. 1905, section 7292, relating
to the authentication of copies of judicial records of other states,
applies to the records of courts of limited jurisdiction. Enc. PL &
Pr. 842; 2 Elliott on Ev., sections 1374, 1375, and cases cited; 23
Cyc. 1568. This being true, plaintiff could prove such judgment
only by the methods known to the common law or as other facts
are proved.

Plaintiff, evidently with intent to obviate the above objection,
sought to introduce Exhibit B, which purports to be an abstract of
the judgment of the justice on file in the office of the clerk of the dis-
trict court of Kandiyohi county, Minn., authenticated in the manner
required for the authenticating foreign judicial records, and defend-
ant complains of the ruling of the trial court in receiving the same
in evidence. This ruling was also erroneous. The filing of such
abstract in the clerk’s office did not make such judgment thereafter
a judgment of the district court (Phelps v. McCollam, 10 N. D.
536, 88 N. W. 292), and hence such authenticated copy was clearly
incompetent.

The two exhibits above mentioned being the only evidence offered
by plaintiff to prove his cause of action, defendant’s motion made at
the close of the testimony to dismiss the action for failure of proof
should have been granted.

For the foregoing reasons, the judgment appealed from is re-
versed, and the cause remanded for further proceedings according to
law, appellant to recover his costs and disbursements in both courts.
All concur.

(111 N. W. 612.)
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RoBERT STANDORF V. BENJAMIN F. SHOCKLEY AND SArRAH E.
SHOCKLEY.

Opinion filed March 12, 1907.

Equitable Mortgage — Form of Instrument.

1. An instrument in form a chattel mortgage, but evidently intended
by the parties as security on real property, will be construed to be
an equitable mortgage, and will be enforced as such as between the
parties thereto and those having notice thereof.

Same — Reformation Not Necessary to Foreclose.
2. It is not necessary to reform such instrument in order to en-

force the same in a suit in equity.
Appeal from District Court, Stutsman County ; Burke, J.

Action by Robert Standorf against Benjamin F. Shockley and
Sarah E. Shockley. Judgment for plaintiff. Defendants appeal.

Affirmed.
J. A. Coffey, for appellants.

Where the terms of an instrument are uncertain, the intent gov-
erns. Rosenbaum v. Foss, 63 N. W. 538; 1 Jones on Mortgages,
Sec. 60.

Jerome Parks, for respondent.

A wife is not a bona fide purchaser of land from her husband,
when she knew the terms on which he bought the land, and the con-
veyance to her was in furtherance of an attempt to get the property
for an inadequate consideration. Williams v. Hamilton et al. 73
N. W. 1029 ; McMaken v. Niles, 60 N. W. 199 ; Swartz v. Woodruf,

"93 N. W. 1067; Lynch v. Englehardt—Winning-Davison Mercan-
tile Co., 96 N. W. 524; Bucholz v. Leadbetter, 11 N. D. 473, 92
N. W. 830.

Fisk, J. The plaintiff, claiming to have a lien upon the real
property described in the complaint, brought this action to fore-
close the same; and from a judgment in his favor defendants have
appealed to this court for trial de novo.

The facts out of which plaintiff’s cause of action arises, and which
are necessary to a correct understanding of the questions involved,
are as follows. On October 31, 1899, one Edgar G. Cady, being the
owner of the property in question, entered into a contract to sell
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and convey the same to the plaintiff. On April 23, 1901, the plain-
tiff assigned his interest in this contract to the defendant, Benja-
min F. Shockley, the latter agreeing to pay therefor the sum of $800
according to the terms of two promissory notes executed and deliv-
ered by him at that time to the plaintiff, one for $100, due November
1, 1901, and the other for $700, due November 1, 1902. He also
executed and delivered to plaintiff an instrument in form of a chat-
tel mortgage, which was prepared evidently by a person not learned
in the law and of meager experience in business transactions, which
instrument contains the following recitals: ‘“Know all men by these
presents, that I, B. F. Shockley, * * * for the purpose of sc-
curing payment of $800.00 and interest according to the conditions
of two promissory notes (describing them) hereby sell and mortgage
unto Robert Standorf of Courtenay, North Dakota, and his assigns,
the following described property, now in my possession, owned by
me and free from incumbrance, to wit: a certain contract dated
October 31, 1899, made by Edgar G. Cady to Robert Standorf for
the Southeast quarter of section twelve, township one hundred forty-
three, range sixty-two, to be fulfilled by B. F. Shockley. If not ful-
filled by B. F. Shockley, to revert back to Robert Standorf. This
mortgage is for the purchase price of said land in part.” It also
contained other conditions common to chattel mortgages, including
a power of sale to be exercised in casc of default. The evidence
does not show that this instrument was filed or recorded, but we
deem this immaterial, as no rights of innocent parties are involved.
The note for $100 was paid, but the note for $700 and intercst is
still due and unpaid. On February 12, 1903, Cady, at the request
of defendant, Benjamin F. Shockley, executed and delivered a war-
anty deed of the premises to Sarah E. Shockley, the other defendant,
who is the wife of Benjamin F. Shockley. The funds for paving the
balance of the purchase price of the land due to Cady were procured
by a loan negotiated through H. N. Tucker Company from the Iowa
Land Company, and secured by a mortgage upon the premises ex-
ecuted by both defendants. The record discloses that Benjamin F.
Shockley in procuring this deed and in negotiating the loan acted
for his said wife, and she knew the purpose for which the loan
was made, and also knew of the contract for deed from Cady to
plaintiff and the assignment thereof by plaintiff to her hushand, and
she also had knowledge of the giving of the so-called chattel mort-
gage by her husband to plaintiff.
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The complaint alleges the assignment of the,Cady contract to
defendant, B. F. Shockley, and the execution and non-payment by
him of the $700 note, the giving of the instrument above described
to secure the payment of said note and interest; also that the de-
fendant, Sarah E. Shockley, holds by purchase from Edgar G. Cady,
but subject to the contract of sale to plaintiff, and prays for judg-
ment against defendant, Beniamin F. Shockley, for $808.50, the
amount due upon the note, and “that the usual decree may be made
for the sale of all of said Benjamin F. Shockley’s right, title and in-
terest in and to the premises described in said mortgage. * * *
and that the said defendant and all persons claiming under him sub-
sequent to the execution of said mortgage upon said premises,
either as purchaser, incumbrancer, or otherwise, may be barred,
* * * and for such other or further relief in the premisecs as
to this court may seem meet and equitable.” The trial court found
that plaintiff has a lien, by virtue of the mortgage aforesaid, upon the
real property in question, subject, however, to the mortgage given
by defendants above mentioned, and ordered judgment for the sale
of the premises to satisfy such lien.

Counsel for appellant contend that the instrument above referred
to was both in form and legal effect nothing more than a chattel
mortgage upon the contract, and that it furnished no basis for the
lien which the judgment fastens upon the land. We think this con-
tention is clearly untenable. While the instrument does not in
express terms mortgage the land, we think it clearly shows an
attempt to do so; and the evident intention of the parties was that it
should operate as security upon the real property for the amount due
plaintiff as represented by such notes, and, this being true. equity
will treat it as an equitable mortgage. We see no insuperable ob-
stacle in the way of a court of equity giving effect to this instrument
according to the clear intent of the parties. In fact, to our minds,
under the facts disclosed by this record, it would be grossly inequit-
able, and would be a most flagrant perversion of the principles of
equity jurisprudence, to deny to plaintiff the relief asked for. Au-
thorities are numerous in support of our conclusion that the instru-
ment in question should be held to be an equitable mortgage. Follow-
ing are some of them: Ketchum v. St. Louis, 101 U. S. 306, 25 L. Ed.
999; 11 Am. & Eng. Enc. Law (2d Ed.) 123, and numerous cases
cited; 20 Am. & Eng. Enc. Law (2d Ed.) 909, and cases cited; 3
Pom. Eq. Jur., section 1237; 2 Story on Eq. Jur., section 1231; 1
Jones on Mortgages, section 162.
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In 11 Am. & Eng. Enc. Law, p. 130, it is stated that “as a general
rule an assignment by the vendee of a contract for the purchase of
land, made as a security for a debt, makes the assignee an equitable
mortgagee.” In 3 Pom. Eq. Jur., section 1237, the rule is well stated
as follows: “The form or particular nature of the agreement
which shall create a lien is not very material, for equity looks at the
final intent and purpose rather than at the form; and, if the intent
appears to give, or to charge, or to pladge property, real or per-
sonal, as a security for an obligation, and the property is so described
that the principal things intended to be given or charged can be
sufficiently identified, the lien follows. * * * The intent to give
a security being clear, equity will treat the instrument as an exec-
utory agreement for such security”—citing numerous authorities.
In Jones on Mortgage, supra, the author remarks: “In addition
to these formal instruments which are properly entitled to the des-
ignation of mortgages, deeds and contracts, which are wanting in
one or both of these characteristics of a common law mortgage, are
often used by both parties for the purpose of pledging real property,
or some interest in it, as security for a debt or obligation, and with
the intention that they shall have effect as mortgages. Equity comes
to the aid of parties in such cases, and gives effect to their intention.
Mortgages of this kind are therefore called equitable mortgages.”
1 Jones on Mortgages, section 162. We deem the rule to be too well
settled to require further citations.

Nor was it necessary that plaintiff should have asked to reform
the instrument. Sprague v. Cochran, 144 N. Y. 104, 38 N. E. 1000;
Love v. Sierra Nevada, etc., Co., 32 Cal. 639, 91 Am. Dec. 602;
Cummings v. Jackson, 55 N. J. Eq. 805, 38 Atl. 763.

As respects the interests of defendant, Sarah E. Shockley, in the
premises in controversy, it is sufficient to say that the evidence dis-
closes that she took her title with notice of plaintiff’s rights, and her
title must therefore be held subordinate to such rights.

The judgment of the district court was in all things correct, and is
accordingly hereby affirmed, respondent to recover his costs on this
appeal. All concur.

(111 N. W. 622.
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JosepH SiM, GEo. O. SToMNER AND MARTIN L. Rube, MEMBRERS
oF THE BoarD OF CouNTy DRAIN CoMMISSIONERS OF TRAILL
County, NorTH DAKoOTA, V. JOoHN K. ROSHOLT.

Opinion filed May 9, 1907.

Drains — Jurisdiction of Drain Commissioners — Withdrawal of
Names from Petition.
1. Under section 1821, Rev. Codes 1905, relating to the establish-
ment of drains, the jurisdiction of the board of drain commissioners
to order such drain is acquired by the filing with the board of a
petition as therein required, and after such jurisdiction is thus
acquired, and the board has taken action thereunder, it cannot be
divested of such jurisdiction by the action of the petitioners in with-
drawing their names from the petition.
Practice — Directed Verdict — Judgment Notwithstanding the Verdict.

2. At the conclusion of the testimony, both parties moved for a
directed verdict, there being no issue of fact involved. The trial
court granted the defendant’s motion. Subsequently plaintiffs moved
for judgment notwithstanding the verdict, which was, on April 11,
1906, denied. Thereafter, and on June 29th, the trial court made an
order reversing its previous ruling and ordering judgment in plain-
tiff’'s favor notwithstanding the verdict. Held, that the court had
jurisdiction to make the latter order, and that no error was com-
mitted in so doing.

Appeal from District Court, Traill County ; Pollock, J.

Action by Joseph Sim and others against John K. Rosholt. Judg-
ment for plaintiffs, and defandant appeals.

Affirmed.
P. G. Swenson and John A. Sorley, for appellant.

A petitioner can withdraw his name before the petition is acted
upon. Mack v. Polecat Drainage Dist., 74 N. E. 691; Littel v.
Board of Supervisors, 65 N. E. 78; Black v. Thompson, 13 N. E.
409; Lalonde v. Board of Supervisors, 49 N. W. 960; State v.
Board of Supervisors, 60 N. W. 266 ; Slingerland v. Norton, 61 N.
W. 322; State v. Commissioners, 4 N. W. 373.

Theo. Kaldor and J. F. Selby, for respondents.

Petitioners may withdraw their names if they move before the
board rules upon the sufficiency of it, otherwise their right is waived.
Black v. Thompson, 13 N. E. 409 ; Selbert v. Lovell et al., Super-
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visors, 61 N. W. 197; Erickson v. Cass County, 11 N. D. 494, 92
N. W. 841; Alstad v. Sim, 109 N. W. 66, 15 N. D. 629; Currie v.
Paulson, 45 N. W. 854; Gerber v. Board of Com., 94 N. W. 886;
Damrell v. San Joaquin Co., 40 Cal. 154; In re Grove St., 61 Cal.
438; Far. & Mer. Bank v. Board of Equalization, 32 Pac. 312.

Fisk, J. This is an appeal from a judgment of the district court
of Traill county, rendered in favor of plaintiffs, as members of the
board of drain commissioners of said county, condemning a right
of way for a drain across defendant’s land. It was stipulated at the
trial that defendant’s damages for the taking of the land sought to
be condemned was $200, and the sole question in dispute was as to
whether or not the plaintiffs had jurisdiction to construct the proposed
drain; it being defendant’s contention that while the petition for
the construction of the drain, when first presented to the board, con-
tained the requisite number of signatures, prior to the final action
of the board in ordering the construction of such drain, enough of
such signers or petitioners had asked to withdraw their signatures
from the petition to reduce the number of petitioners below that re-
quired by law, and that by such request the board was divested
of jurisdiction to order the drain constructed, and hence that its or-
der to that effect made on July 7, 1903, was illegal and void. De-
fendant contends, as we understand him, that the petitioners for this
drain had the legal right to withdraw their names from the peti-
tion at any time prior to July 7, 1905, the date of the final order es-
tablishing the drain. If he is correct in this contention, then a ver-
dict should have beer directed in his favor by the trial court; other-
wise it should have been directed in plaintiff's favor. The petition
for the establishment and construction of this drain was presented
to the board on June 29, 1904, and contained the signatures of 11
frecholders, and that at a meeting of the board on said date such
petition was formally reccived and acted upon by the board, and
such board made a determination that such petition was signed by
the requisite number of qualified petitioners, and ordered such peti-
tion to be received and placed on file. The board thercafter fixed
June 30, 1904, as the date for it to examine the line of the proposed
drain, which was done, and a report made changing in some respects
the course of such proposed drain, and at its meeting on July 1,
1904, the board unanimously decided that the proposed drain was
needed, and on motion it was ordered that the county survevor be
directed to prepare a survey of such proposed drain in accordance
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with the changes recommended by the board, and to make report
of such survey at the earliest possible date. At a meeting of the
board held on July 19, 1904, six of the petitioners presented to
the board a written document signed by them stating that they with-
draw their names from the petition; but the board apparently ig-
nored such attempt to withdraw.

We are squarely confronted with the question, therefore, as to
the effect upon the jurisdiction of the board of the attempted with-
drawal from the petition of the six persons, as above stated. Sec-
tion 1821, Rev. Codes 1905, relating to drains, provides that the in-
itiatory step to be taken to establish a drain shall be the presentation
to the board of drain commissioners of a petition in writing, and if
the chief purpose of the drain is the drainage of agricultural, mead-
ow, grazing, or other land, the same shall be signed by at least six
free holders, whose property shall be affected by the proposed
drain. It also provides that, upon the presentation and filing of such
petition, the members of the board shall personally proceed to ex-
amine the line of the proposed drain, and, if in their opinion it is
necessary, they shall cause a survey of the line thereof to be made
and profiles, plans, and specifications to be prepared, also an esti-
mate of the cost thereof, and a map or plat of the land to be drain-
ed, etc. These preliminary steps were commenced, but how far
theyv had progressed prior to the time these six petitioners served
notice of the withdrawal of their names from the petition does
not clearly appear, nor in our opinion is this material. If these
persons had a right on July 19th to withdraw their names from the
petition, and by so doing oust the board of jurisdiction to proceed
further, then we think they had such right at any time prior to the
final action of the board in ordering the drain established, and such
we understand, as before stated, to be the contention of appellant’s
counsel. Numerous authorities are cited in appellant’s brief in sup- -
port of this contention. These are: Mack v. Polecat Drainage
District, 74 N. E. 691, 216 Ill. 56: Littel v. Board of Supervisors,
65 N. E. 78, 198 Ill. 205 ; Black v. Campbell, 13 N. E. 409, 112 Ind.
122; La Londe v. Board of Supervisors, 49 N. W. 960, 80 Wis.
380; State v. Board of Supervisors, 60 N. W. 266, 88 N. W. 355;
Hays v. Jones, 27 Ohio St. 218; Hord v. Elliott, 33 Ind. 220;
Slingerland v. Norton, 61 N. W. 322, 59 Minn. 351; and State v.
Commissioners, 4 N. W, 373, 10 Neb. 32.
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visors, 61 N. W. 197; Erickson v. Cass County, 11 N. D. 494, 92
N. W. 841; Alstad v. Sim, 109 N. W. 66, 15 N. D. 629; Currie v.
Paulson, 45 N. W. 854; Gerber v. Board of Com., 94 N. W. 886;
Damrell v. San Joaquin Co., 40 Cal. 154; In re Grove St., 61 Cal.
438 ; Far. & Mer. Bank v. Board of Equalization, 32 Pac. 312.

Fisk, J. This is an appeal from a judgment of the district court
of Traill county, rendered in favor of plaintiffs, as members of the
board of drain commissioners of said county, condemning a right
of way for a drain across defendant’s land. It was stipulated at the
trial that defendant’s damages for the taking of the land sought to
be condemned was $200, and the sole question in dispute was as to
whether or not the plaintiffs had jurisdiction to construct theproposed
drain; it being defendant’s contention that while the petition for
the construction of the drain, when first presented to the board, con-
tained the requisite number of signatures, prior to the final action
of the board in ordering the construction of such drain, enough of
such signers or petitioners had asked to withdraw their signatures
from the petition to reduce the number of petitioners below that re-
quired by law, and that by such request the board was divested
of jurisdiction to order the drain constructed, and hence that its or-
der to that effect made on July 7, 1905, was illegal and void. De-
fendant contends, as we understand him, that the petitioners for this
drain had the legal right to withdraw their names from the peti-
tion at any time prior to July 7, 1905, the date of the final order es-
tablishing the drain. If he is correct in this contention, then a ver-
dict should have been directed in his favor by the trial court; other-
wise it should have been directed in plaintiff’s favor. The petition
for the establishment and construction of this drain was presented
to the board on June 29, 1904, and contained the signatures of 11
freeholders, and that at a meeting of the board on said date such
petition was formally reccived and acted upon by the board, and
such board made a determination that such petition was signed by
the requisite number of qualified petitioners, and ordered such peti-
tion to be received and placed on file. The board thereafter fixed
June 30, 1904, as the date for it to examine the line of the proposed
drain, which was done, and a report made changing in some respects
the course of such proposed drain, and at its meeting on July 1,
1904, the board unanimously decided that the proposed drain was
needed, and on motion it was ordered that the county survevor be
directed to prepare a survey of such proposed drain in accordance
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with the changes recommended by the board, and to make report
of such survey at the earliest possible date. At a meeting of the
board held on July 19, 1904, six of the petitioners presented to
the board a written document signed by them stating that they with-
draw their names from the petition; but the board apparently ig-
nored such attempt to withdraw.

We are squarely confronted with the question, therefore, as to
the effect upon the jurisdiction of the board of the attempted with-
drawal from the petition of the six persons, as above stated. Sec-
tion 1821, Rev. Codes 1905, relating to drains, provides that the in-
itiatory step to be taken to establish a drain shall be the presentation
to the board of drain commissioners of a petition in writing, and if
the chief purpose of the drain is the drainage of agricultural, mead-
ow, grazing, or other land, the same shall be signed by at least six
free holders, whose property shall be affected by the proposed
drain. Tt also provides that, upon the presentation and filing of such
petition, the members of the board shall personally proceed to ex-
amine the line of the proposed drain, and, if in their opinion it is
necessary, they shall cause a survey of the line thereof to be made
and profiles, plans, and specifications to be prepared, also an esti-
mate of the cost thereof, and a map or plat of the land to be drain-
ed, etc. These preliminary steps were commenced, but how far
theyv had progressed prior to the time these six petitioners served
notice of the withdrawal of their names from the petition does
not clearly appear, nor in our opinion is this material. If these
persons had a right on July 19th to withdraw their names from the
petition, and by so doing oust the board of jurisdiction to proceed
further, then we think they had such right at any time prior to the
final action of the board in ordering the drain established, and such
we understand, as before stated, to be the contention of appellant’s
counsel. Numerous authorities are cited in appellant’s brief in sup- -
port of this contention. These are: Mack v. Polecat Drainage
District, 74 N. E. 691, 216 Ill. 56; Littel v. Board of Supervisors,
65 N. E. 78, 198 Ill. 205; Black v. Campbell, 13 N. E. 409, 112 Ind.
122; La Londe v. Board of Supervisors, 49 N. W. 960, 80 Wis.
380; State v. Board of Supervisors, 60 N. W. 266, 88 N. W. 355;
Hays v. Jones, 27 Ohio St. 218; Hord v. Elliott, 33 Ind. 220;
Slingerland v. Norton, 61 N. W. 322, 59 Minn. 351; and State v.
Commissioners, 4 N. W. 373, 10 Neb. 32.



80 16 NORTH DAKOTA REPORTS

Upon examination it will be found that most of these cases re-
late to petitions for the removal of county seats, or are based upon
a statute different from ours, and it will also be found that they do
not support the right of petitioners to withdraw their names after
the sufficiency of such petition and the qualifications of the petition-
ers have been passed upon by the board authorized to act thereunder.
On the contrary, they will be found to support respondent’s theory
that, after the board has passed upon the sufficiency of such petition,
it is thereafter too late to withdraw therefrom. In Black v. Thomp-
son, one of the cases relied upon by appellant, it was held that,
“if the dissatisfied petitioners had not moved for leave to strike off
and withdraw their names before the board ruled upon the suffi-
ciency of the petition, their right to so move would have beenwaived.”
And again, on page 412 of 13 N. E. (112 Ind. 122), is said:
“The conclusion reached in this case as to the time and the circum-
stances under which names may be withdrawn from the petition is
not in conflict with either the case of Forsythe v. Kreuter, 100 Ind.
2%, or that of Crume v. Wilson, 104 Ind. 583, 4 N. E. 169, above
cited. The first of these was a highway case, and the latter was a
case for drainage. In both of these cases notice of the presentation
of the petition was required and the sufficiency of the petition as
a jurisdictional question had to be considered and ruled upon, be-
fore appointing reviewers in one case, and before referring the sub-
ject matter of the petition to the drainage commissioners in the other.
In this case, notice was neither given nor required until after the
viewers and an engineer were appointed and the time for their
meeting was fixed, and, for the reasons given, no question arose as
to the ultimate sufficiency of the petition until after the report of the
viewers and the engineer had been made. Up to that time all the
proceedings were merely preliminary to the ultimate sufficiency of
the petition as stated.” In Mack v. Polecat Drainage District, also
cited by appellant, the court used the following language: “The
signing of such petitions is not an irrevocable act, and that it may
be revoked at any time before the jurisdiction of the body authorized
to act has been determined by it.”

We are clear that after the board passed upon the sufficiency
of the petition and ordered the same received and filed, and, after
it had proceeded to act thereunder, its jurisdiction to take all sub-
sequent steps necessary to the establishment of a drain thereby
attached, and it could not thereafter be ousted of such jurisdiction by
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the action of any of the petitioners in attempting to withdraw their
names from such petition. In support of our views we call attention
to the following authorities: Seibert v. Lovell, 92 Iowa, 507, 61
N. W. 197; Erickson v. Cass County, 11 N. D. 494, 92 N. W. 841;
Alstad v. Sim (N. D.), 109 N. W. 66 ; Gerber v. Board of Commis-
sioners, 94 N. W. 886, 89 Minn. 351. In Seibert v. Lovell, the
Supreme Court of Iowa, in speaking upon this question, said: “We
hold, then, that the question of jurisdiction is to be determined from
the petition as it was when filed, and without regard to the subse-
quent acts of the petitioners. Richman v. Board, 70 Iowa 630,
26 N. W. 24, and 77 Towa 513, 42 N. W. 422, 4 L. R. A. 445, 14
Am. St. Rp. 308. So far as affecting the jurisdiction which had al-
ready attached was concerned, the protests and remonstrances were
of no effect. They were proper to be taken into consideration by
the board in passing upon the merits of the petition, but they were
not available for any other purpose. It must be remembered that
jurisdiction does not attach as of the day when the board acted,
but as of the date when the legal petition was filed. The power to
act having been conferred upon the board, by virtue of a legal pe-
tition, it could not be impaired or taken away by the protests, remon-
strances, or attempted withdrawals of some of the petitioners.” In
both of the decisions of this court, above cited, it was distinctly
held that the jurisdiction of the board to act was established by the
filing of a sufficient petition for the construction of the drain. The
jurisdiction of the board to establish the drain having attached
by the filing of a sufficient petition, it seems plain under the statute
in question, that the retention of such jurisdiction should in no man-
ner depend upon any subsequent act of the petitioners. We are in
accord with, and fully approve of, the reasoning in the opinion of
the Supreme Court of Iowa as announced in Seibert v. Lovell, supra.

This disposes of the principal question involved on this appeal.
A question of practice remains to be determined. At the close of
the testimony on March 30, 1906, both parties moved for a directed
verdict, and, there being no question of fact in controversy, the dam-
ages for the taking of the right of way having been stipulated, the
trial court denied plaintiff’s motion and directed a verdict in defend-
ant’s favor. Subsequently, but on the same day, plaintiffs moved for
judgment notwithstanding the verdict, which motion was denied on
April 11, 1906, and judgment ordered dismissing the action. There-
after, on May 4, 1906, plaintiff’s counsel prepared a noticeof intention

Sup. Ct.—6
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to move for a new trial, but the record does not disclose that the same
was ever served, or that a motion for a new trial was ever brought
on for hearing, but on June 29, 1906, an order was made by the trial
judge as follows, omitting the title: ‘“The above-entitled matter
coming on before the court to be heard upon motion of counsel for
plaintiffs, for judgment notwithstanding the verdict, which was made
at the close of the trial of said action, and for a rehearing of .he mo-
tion and setting aside of the order made April 11, 1906, now, after
hearing the arguments of counsel, and due consideration thereof. it
is ordered that said motion be and the same is hereby granted. The
order made April 11, 1906, is hereby set aside and judgment is or-
dered to be entered for the plaintiffs, for the relief demanded in their
complaint, and the damages to be fixed in favor of the defendant
shall be entered in such judgment in the sum of $200, which amount
was stipulated between counsel as being the just compensation for
the property taken. Let judgment be entered accordinglv. By the
court: Chas. A. Pollock, Judge. Dated June 29, 1906.” The
making of the foregoing order constitutes the basis of appellant’s
second assignment of error. The contention of counsel for appel-
lant that this order was made at the hearing of a motion for a new
trial is not warranted by the printed record. As before stated, the
record does not disclose that any such motion was made or consider-
ed. Hence the case of Kernan v. St. Paul City Ry. Co., 67 N. W.
71, 64 Minn. 312, cited in defendant’s brief, is not in point, and
counsel’s contention is without merit. From the recitals in said or-
der, it appears that the plaintiffs’ counsel moved for a rehearing of
their previous motion for judgment notwithstanding the verdict and
for an order setting aside such former order. That such practice
is permissible has been scttled in this state. Clopton v. Clopton,
10 N. D. 569, 88 N. W. 562, 88 Am. St. Rep. 749. See. also, Wol-
merstad v. Jacobs, 16 N. W. 217, 61 Towa 372; State v. Daugherty,
30 N. W. 685, 70 Towa 439; Flickinger v. Railway Co., 67 N. W.
372, 98 Towa 358. So far as the printed record discloses, no judg-
ment was ever entered pursuant to the first order. Nothing but a
law question being involved, and the trial judge having commit-
ted error in making the first order. we know of no reason conso-
nant with sound practice why he should not be permitted, in the in-
terest of justice, to correct such error.
The judgment is affirmed. All concur.
(112 N. W. 50.)
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STATE oF NoRTH DaKoTA v. ALBERT F. WERNER.

Opinion filed June 1, 1907.

Competency of Jurors — Opinion Based on Rumor and Newspaper
Reports,

1. Following the rule announced in State v. Ekanger, 8 N. W,
482, 8 N. D. 539, it is held that a juror, who states on his voir dire
that he has formed and entertains an opinion as to the guilt or
innocense of the accused which it will require some evidence to
remove, is not disqualified from serving, where it appears that such
opinion is based wholly upon newspaper accounts of the transaction
and common street gossip, provided it satisfactorily appears to the
court that the juror can, and will if accepted, notwithstanding such
opinion, fairly and impartially try the case on the testimony adduced
and the law as given by the court.

Same — Discretion of Trial Court — Review.

2. The deccision of the trial court upon an issue raised by a
challenge to a juror for actual bias is entitled to great respect by this
court, and will be disturbed only when it clearly appears that there
was an abuse of discretion. ‘

Same — Child as Witness — Competency — Discretion of Trial Judge.

3. Whether a child eight years of age possesses sufficient know-
ledge to comprehend the nature of an oath and is otherwise com-
petent as a witness is for the trial judge to determine within a sound
judicial discretion, and the absence of a clear abuse of such dis-
cretion this court will not reverse his decision.

Criminal Law — Rape — Physical Capacity — Evidence.

4. Defendant was prosecuted and convicted of the crime of rape
in the first degree, and he challenges the sufficiency of the evidence
to sustain the verdict. The prosecutrix, at the date of the commission
of the offense., was a child only cight years of age, and it is con-
tended that certain medical testimony conclusively demonstrates that
that the condition of the child, when examined afterwards, was
such that the crime could not have been consummated. Held, that
there was sufficient evidence from which the jury was justified in
finding the defendant guilty as charged.

Same — Corroboration of Prosecutrix — Cross-examination.

5. Three days after the commission of the alleged crime the pros-
ecutrix made certain statements to her mother concerning the facts
of the case, and the mother was called as a witness and permitted
to detail the particulars of such statement over the objection of de-
fendant’s counsel. Held, that such testimony was competent, in view
of the prior attempt on cross-examination of the girl to discredit
and impeach her testimony thercfore given to the effcct that she had
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made such statcments to her mother, and also in view of the further
fact that the defense had brought out on cross-examination a portion
of such particulars. The various rules adopted by the courts in other
states with reference to the admissibility of proof of such statements,
together with the adjudicated cases in support thereof, are referred to
in the opinion.

Witnesses — Privileged Communication — Physician's Testimony.

6. The prosecution was permitted, over defendant’s objection, to
prove by the witness Dr. Todd a certain conversation had between
the witness, the defendant and the state’s attorney, for the purpose
of showing certain admissions of the defendant that he was afflicted
with a loathsome disease which the state claimed was communicated
by him to-this girl. The gist of this conversation was as follows:
Mr. Thorp, the state’s attorney, asked defendant certain questions
rclative to his having a venereal disease, and among other questions
he asked him what was the matter with him, to which defendant
replied: “There is Dr. Todd who treated me. He can tell you.”
Thereupon Dr. Todd said in effect that defendant had a loathsome
disease, naming it. The defense contends that it was improper to
permit the doctor to narrate this conversation, for two reasons: First
because it violated section 7304, Rev. Codes 1905, which provides
that a physician or surgeon cannot be examined as a witness without
the consent of the patient as to any information acquired in attending
the patient; and, second, because such conversation could not be
construcd as either an express or implied admission on defendant’s
part of the fact sought to be proved. Such objection held untenable.

Criminal Law — Trial — Reception of Evidence — Rebuttal.

7. The state called Dr. Vidal in. rebuttal, and proved by him,
over defendant’s objection that the same was not proper rebuttal
evidence, certain facts relative to the physical condition of the pros-
ecutrix, and also elicited from him as a medical expert an opinion
conflicting with opinions given by defendant’s witnesses based upon
the condition of the child at the date of the trial. Held not error.

Appeal from District Court, Stutsman County. Pollock, J.

Albert F. Werner was convicted of rape in the first degree, and

appeals.
Affirmed.
J. F. Callahan and Engerud, Holt & Frame, for appellant.

If the juror discloses that he cannot try the case impartially, un-

influenced by his previous opinion, he should be rejected. 1 Thomp-

son on Trials, section 83 ; People v. Wilwarth, 156 N. Y. 566 ; State
v. Riley, 78 Pac. 1001 ; People v. Suesser, 64 Pac. 1095.
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A child witness with no realization of the obligations of an oath,
and of low degree of intelligence, mental development and training
even for a child of tender age, is incompetent. Morey v. Hoyt, 19
L. R. A. 611.

In prosecution for rape, the mere fact that the prosecutrix made
complaint is all that is necessary or admissible to prove. 3 Greenleaf
on Ev., section 213 ; People v. Mayes, 6 Pac. 691 ; People v. Stewart,
32 Pac. 8; Ellis v. State, 6 So. 768; Stephen v. State, 11 Ga. 225;
Thompson v. State, 38 Ind. 39; State v. Shettlesworth, 18 Minn.
208 (Gil. 191) ; Baccio v. People, 41 N. Y. 265; Kirby v. Territory,
28 Pac. 1134; State v. Ivius, 36 N. J. L. 233; Reddick v. State, 34
S. W. 274 ; State v. Carroll, 32 Atl. 235; Lee v. State, 74+ Wis. 45;
Parker v. State, 10 Atl. 219.

In rebuttal, only rebuting testimony should be received, unless for
good reasons in furtherance of justice, or to cure an evident over-
sight, the court permits evidence as in the original case. Rev. Codes,
1905, section 998+4; People v. Quick, 25 N. W. 302; Reddick v.
State, 16 So. 490; State v. Hunsaker, 19 Pac. 605; Williams v.
Com. 14 S. W. 595.

T. F. McCue, Attorney General; Edward H. Wright, of counsel;
Geo. W. Thorp, States Attorney.

If the court is satisfied that the juror can and will try the case im-
partially, notwithstanding that he may have heard statements, etc.,
he should be sworn. Rev. Codes, 1905, section 9975; Jones v. Peo-
ple, 5 Col. 48; Com. v. Webster, 5 Cush. 295; 1 Thompson on Trials,
79, 80, 81, 82 and 83; Pcople v. Reynolds, 16 Cal. 129; Pecople v.
Symonds, 22 Cal. 349 ; State v. Dorsey, 5 So. 26; Guetig v. State,
66 Ind. 94, 32 Am. Rep. 99; State v. Field, 56 N. W. 276; Gill-
hooley v. State, 58 Ind. 182; State v. Rose, 32 Mo. 346; State v.
Wilson, 85 Miss. 135; State v. Hoyt, 48 Conn. 518; State v. Reed,
89 Mo. 168, 1 S. W. 225; State v. Ekanger, 8 N. D. 559, 80 N. W.
482,

The discretion of the court in admitting the testimony of witness
8 ycars old was carefully, judicially and fairly exercised. State v.
Reddington, 64 N. W. 170; State v. Michael, 19 L. R. A. 605; Wig-
more on Evidence, Vol. 1, sections 505, 506 and 509, 1820, 1821.

Prisoner’s statement by reference is the same as if made by him-
self. Wigmore on Evidence, Vol. 2, section 1069 and 1070 ; Green-
leaf on Evidence, Vol. 1, section 182; Stevens on Evidence, ar-
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ticle 19; Jones on Evidence, section 265 ; Chapman v. Twitchell, 37
Me. 59, 58 Am. Dec. 773; Duval v. Covenhoven, 4 Wen. (N. Y.)
564.

Party may waive the right to have privileged statements excluded.
4 Wigmore on Evidence, section 2388; 3 Jones on Evidence, section
779 ; Gillette on Indirect and Collateral Evidence, section 111 ; Whar-
ton on Criminal Evidence, section 6G3.

Prosecutrix’s statements made after the offense may be proven in
detail and identity of person proven. State v. Cook, 61 N. W, 185;
State v. Watson, 46 N. W. 868 ; State v. Hutchinson, 64 N. W. 611;
State v. Peterson, 82 N. W, 329; 4 Blk. Com., section 213; Brown
v. People, 36 Mich. 203; 2 Crim. Reports, 586 ; People v. Goulette,
45 N. W. 1124 ; McCombs v. State, 8 Ohio 643.

Particularly where the prosecutrix is of tender years. Territory
v. Keyes, 5 Dak. 244, 38 N. W, 440; Territory v. Godfrey, 6 Dak.
481, 50 N. W. 481; People v. Glover, 38 N. W. 874; People v.
Brown, 19 N. W. 172 ; Hanan v. State, 36 N. W. 1; Proper v. State,
55 N. W. 1035; People v. Gage, 28 N. W. 835; State v. Andrews,
105 N. W. 215; State v. Peres, 71 Pac. 162.

Delay in making the complaint only affects the credibility of the
witness. State v. Neel, 60 Pac. 510 State v. Wolf, 92 N. W. 673;
State v. Halford, 54 Pac. 819; Trimble v. Territory, 71 Pac. 932;
19 Am. & Eng. Enc. Law (1st Ed.), page 961; 2 Wigmore on Ev-
idence, section 1135.

Details of complaint are admissible when it is sought to impeach
prosecutrix, or a portion of details is brought out on cross-examina-
tion. 1 Elliott on Evidence, section 566; 3 Greenleaf on Evidence,
section 213; 4 Elliott on Evidence, section 3099; 4 Elliott on Ev-
idence, section 3102 ; Wood v. State, 64 N. W. 355; State v. Neel,
60 Pac. 510; Territory v. Maldonado, 58 Pac. 350; State v. De-
Wolfe, 8 Conn. 93; 19 Am. & Eng. Enc. Law (1st Ed.), page 960;
Griffin v. State, Y6 Ala. 29.

Fisk, J. Defendant was convicted in the district court of Stuts-
man county on November 1, 1905, of the crime of rape in the first
degree, and from a judgment sentencing him to confinement in the
penitentiary for the term of 10 vears he has appealed to this court,
alleging numerous errors in the rulings of the trial court, and also
alleging insufficiency of the evidence to sustain the verdict.
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Appellant is about 26 vears of age, and the female upon whom it
is alleged that he perpetrated this crime is a mere child of about the
age of eight years. Defendant for some time prior to the date of
the commission of the alleged offense was on very intimate and
friendly terms with the parents of the child, and a cousin of the
mother, and for about a year prior thereto had resided in the fami'y
of the child’s parents, during which time Lena, the prosecutrix, often
slept in the same bed with him, and at other times she visited him
at his own home nearby. The child’s parents are German, and hav-
resided in this country but a few years, and, while Lena can under-
stand and speak English to some extent, she has had practically no
school advantages, and it is insisted by appellant’s counsel that she
was unable to comprehiend the nature of an oath and not of sufficient
intelligence to be a competent witness. The other facts necessary t»
a complete understanding of the questions involved will be referred
to later in this opinion. With this brief statement of the nature of
the case, we will proceed to consider the alleged errors assigned by
appellant’s counsel.

The first three assignments call in question the correctness of
the rulings of the trial court in denyving defendant’s challenges for
actual bias of the jurors Corwin, Orlady and Thompson. It is con-
tended, and we think such contention well founded, that, if these rul-
ings were erroneous, they were manifestly prejudicial, as defendant
was required to exhaust his peremptory challenges in order to ex-
clude these jurors from the case, and hence was deprived of exercis-
ing challenges upon other jurors claimed to have been undesirable.
These jurors on their voir dire stated in substance that they had read
the newspapers purporting to give the facts involved in the case,
and had heard the case discussed by others more or less, and had
heard opinions expressed as to the guilt or innocence of the defend-
ant, and that from what thev had heard and read they had formed
opinions which it would take evidence to change. On being ex-
amined further it developed that the opinions which they entertained
were based solely upon newspaper articles and current gossip, and
that they had no clear and distinct recollection of what they had read
or heard, did not know who the witnesses were, and that, if accepted
and sworn as jurors, they could and would disregard the opinions
or impressions they had formed, and try the case according to the
evidence and the law, and that they understood it would be their
duty so to do. From a careful examination of their testimony we
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are unable to say that the trial judge, in whom is vested by law a
very wide discretion in such cases, clearly abused such discretion.
As stated in State v. Church, 6 S. D. 89, 60 N. W. 143, which lan-
guage was expressly indorsed by this court in State v. Ekanger,
8 N. D. 559, 80 N. W. 482, the decision of the trial court in passing
upon the qualifications of jurors “will be treated with great respect
by this court, and only reversed when, in its opinion, such decision is
clearly wrong.” The contentions of counsel for appellant with
reference to the matters embraced in these assignments of error
are, we think, fully and completely answered adversely to appellant
in the opinion of Chief Justice Bartholomew in State v. Ekanger,
supra, and the rule enunciated in that opinion meets with our unqual-
ified approval, and we believe is sustained by the weight of modern
authority. The question is ably treated, and the authorities col-
lated, in 24 Cyc. pp. 286 to 298, inclusive. This disposes of appel-
lant’s first three assignments of error.

Appellant’s fourth assignment of error, relating to the instructions
to the jury, was expressly waived at the oral argument, and hence
will not be noticed.

The next assignment relates to the competency as a witness of
Lena Kuetbach. As before stated, she was only about eight years
of age, and had been afforded but little, if any, school advantages.
She was examined at great length, both by counsel and the court,
with reference to her general knowledge, and such examination
disclosed a somewhat less degree of intelligence than the ordinary
child of her age; but, when her lack of advantages are considered,
we are unable to say that she is not at lcast up to the average child
of her age intellectually. She made intelligent answers to prac-
tically all of the many questions asked her by the court and counsel,
and while she disclosed gross ignorance as to some things which a
child of her age, but with better advantages, ordinarily is informed
regarding, it appears that she quite fully understood and compre-
hended the import of the questions asked her, and that she as a wit-
ness was bound to tell the truth in regard to the facts of the case,
and that she would be subjected to punishment for not so doing.
Counsel for appellant contend that her preliminary examination be-
fore she was sworn, as well as her testimony as a whole after she was
sworn, shows such a low degree of intelligence and lack of mental de-
velopment and training, even for a child of her tender vears, that as
a matter of law she was incompetent as a witness; and they cite
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State v. Michael, 16 S. E. 803, 37 W. Va. 565, 19 L. R. A. 605.
The opinion in this case, no doubt, is sound under the facts of the
case ; but the child whose testimony was rejected was but five years
of age, and a very brief examination bearing upon her competency
as a witness was made.

The correct rule, and the one adopted by the great weight of
modern authorities, is that there is no certain age at which the divid-
ing line between competency and incompetency may be drawn.
Intelligence, rather than age, should guide the court in determining
the competency of the witness; and the trial court, in the exercise
of a sound discretion, after an examination of the witness will deter-
mine whether the child possesses sufficient intelligence to compre-
hend the obligation of an oath. See 3 Jones on Ev. section 738, 739 ;
State v.Juneau, 88 Wis. 180, 59 N. W. 580, 24 L. R. A. 857, 43
Am. St. Rep. 877; State v. Reddington, 64 N. W. 707, 7 S. D. 368;
Wheeler v. U. S,, 159 U. S. 523, 16 Sup. Ct. 93, 40 L. Ed. 21¢;
State v. Levy, 23 Minn. 108, 23 Am. Rep. 678; 1 Wigmore on Ev.
sections 505-507, inclusive. These authorities also hold that the
decision of the trial judge as to the competency of the witness will
not be disturbed, except for a clear abuse of discretion. Mr. Justice
Brewer, in Wheeler v. U. S,, said: “The decision of this question
rests primarily with the trial judge, who sees the proposed witness,
notices his manner, his apparent possession or lack of intelligence,
and may resort to any examination which will tend to disclose his
capacity and intelligence, as well as his understanding of the obli-
gations of an oath. As many of these matters cannot be photograph-
ed into the record, the decision of the trial judge will not be disturb-
ed on review, unless from that which is preserved it is clear that it
was erroneous.” See, in addition to the above, People v. Craig, 111
Cal. 469, 44 Pac. 186; People v. Baldwin, 117 Cal. 244, 49 Pac. 186;
People v. Daily, 135 Cal. 104, 67 Pac. 16 ; People v. Swist, 136 Cal.
520, 69 Pac. 223; State v. King, 117 Towa 48%, 91 N. W. 768;
Com. v. Robinson, 165 NMass. 426, 43 N. E. 121; People v. Walker,
113 Mich. 367, 1 N. W, 641 Uthermohlen v. Boggs R. M. & M.
Co., 50 W. Va. 457, 40 S. E. 410, 55 L. R. A. 911, 83 Am. St. Rep.
884. In the case last cited the rule is stated thus: “But the true
rule is, where the trial court has excluded or admitted a witness in
cases of infancy, that there can be no reversal, except in a very
palpable, unquestionable case of error, amounting to an abuse of dis-
cretion. The cases must be very rare in which there can be a re-
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versal for such cause.” Considering the facts bearing upon the com-
petency of this witness, as disclosed by the record, we are clear, in
the light of the rule above stated, which we think is clearly based
upon sound reason, appellant’s fifth assignment of error must be
overruled.

It is next insisted that the evidence was insufficient to justifyv the
verdict. Appellant contends that there is no proof of penetration,
except the testimony of the prosecutrix, and he insists that her tes-
timony was conclusively proven to be untrue by the medical testi-
mony in the case to the effect that the physical condition of the child,
as disclosed by an examination afterwards, demonstrated bevond
cavil that complete penetration could not have been effected. for the
reason that the child’s genitals were not lacerated, etc. Conceding
this to be true, it by no means follows that there was not sufficient
evidence from which the jury was fullv warranted in finding that
there was, at least, slight penetration, which, under the law, was
all that was essential to constitute this element of the offense. It
would serve no useful purpose to review at length all the testimony
relating to this feature of the case. Suffice it to say that, after elim-
inating from our consideration this portion of the child's testimony,
we are clearly convinced that the remainder of her testimony, con-
sidered in connection with the other evidence in the record, was
amply sufficient from which the jury might find that there was
penetration, within the meaning of the statute (section 8892, Rev.
Codes 1905).

Appellant’'s seventh assignment of error is predicated upon the
ruling of the court in permitting the mother of the child to testify as
to statements made to her by such child. The testimony complain-
ed of related to statements made by Lena to her mother on June
16th, being three days after the offense was committed, in which
she told her mother, in effect, that defendant had taken indecent
liberties with her person. These statements were merely hearsay,
and were incompetent, therefore, in chief, to prove the commission of
the offense unless they come within some exception to the general
rule as to hearsay testimony. The courts hold quite generally, how-
ever, that it is proper to prove that the prosecutrix, recently after the
commission of the offense, made complaint to others as to the com-
mission of such offense, basing their decision upon the ground that
such testimony is admissible as being in corroboration of her testi-
mony in court. Other courts base their decisions, sustaining the ad-
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missibility of such testimony, upon the ground that such statements
are a part of the res geste ; while others give as a reason for the rule
that the failure to complain of the outrage is a circumstance indi-
cating that the female was a consenting party to the act. The latter
reason does not appeal to us with much force; for, if such is the rea-
son upon which the rule is based, then such rule could not well apply
to a case such as this, where the outraged female is but eight years
of age, and hence below the age of consent. If the rule is to apply
at all, we think it certainly should apply in a case of this kind. We
think the better rule is that such proof may be admissible as part of
the res geste, if the statement was made immediately following
the commission of the crime, in which event the particulars of the
complaint may be proved as part of the state’s case in chief.
the same as any facts which are a part of the res gestee. We think
such testimony is also admissible in corroboration of the testimony of
the prosecutrix, in which event it is unnecessary that statements
should have been made so recently after the commission of the of-
fense as to make it a part of the res geste. In most jurisdictions
such testimony in the first instance is restricted to a mere statement
of the fact that a complaint was made without disclosing the partic-
ulars thereof. 23 Am. & Eng. Ency. Law (2d Ed.) 874, and cases
cited. In a few states, however, the courts permit the particulars
of such statements to be given in evidence in the first instance for
the purpose of corroborating her testimony, even though her cred-
ibility has not been attacked by the defense or her testimony in any
manner impeached. 23 Am. & Eng. Enc. Law 873, and casces cited.
The Supreme Court of Michigan, following the majority rule, hold
that the particulars cannot be testified to in the first instance and are
not admissible, except that they are brought out on cross examina-
tion; but the court recognizes two exceptions to the rule, holding
that, if the statements are so intimately connected with the time and
place of tne crime as to be part of the res geste, the particulars
of such statement are admissible, and also that thev are admissible
where the prosecutrix is of tender years. State v. Marrs, 125 Mich.
376, 84 N. W. 284; People v. Gage, 62 Mich. 271, 28 N. W. 835,
4 Am. St. Rep. 854; People v. Glover, 71 Mich, 303, 38 N. W. 87+,
The last exception above mentioned seems to have been recognized,
also, by the Supreme Court of Wisconsin. See Bannen v. State,
91 N. W. 107, 115 Wis. 317, and cases cited.
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It is unnecessary for us, in disposing of the case at bar, to commit
ourselves to any of the foregoing rules, as it seems to be well settled
by the adjudications that after the particular testimony of the pros-
ecutrix has been attacked, or her credibility questioned by the defense,
the state may prove the particulars of such statement, either by her
or by the person to whom such statement was made, and, when the
defense elicits on cross examination a portion of such particulars,
it is competent for the state thereafter to prove the whole thereof;
also that a cross-examination aimed at the impeach<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>