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CONSTITUTION OF NORTH DAKOTA

Sec. 101. Where a judgment or decree is reversed or confirmed by the
Supreme Court, every point fairly arising upon the record of the case
shall be considered and decided, and the reason therefor shall be concisely
stated in writing, signed by the judges concurring, filed in the office of
the Clerk of the Supreme Court, and preserved with a record of the case.
Any judge dissenting therefrom may give the reasons for his dissent in
writing over his signature.

Sec. 102. It shall be the duty of the court to prepare a syllabus of the
points adjudicated in each case, which shall be concurred in by a majority
of the judges thereof, and it shall be prefixed to the published reports of
the case.
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CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT

OF

NORTH DAKOTA

E. Ruth Gray v. Frep E. Harvey, LiLLian Harvey, O. W. Kerr
CoMPANY (APPELLANT), OscaR W. Kerr, JoHN F. CasskLs,
ELLa M. CasseLs AND WiLLiaM A. MARIN.

Opinion filed Nov. 15, 1907,
Mortgage — Bona Fide Purchaser — Notice.

1. A mortgagee in a real estate mortgage, without actual notice
of the rights of a vendee in a contract for the purchase of the real
estate covered by the mortgage, which contract has been orally as-
signed as security, is an innocent purchaser, although such vendee
is in possession of the land when the mortgage is taken. Patnode
v. Deschenes 15 N. D. 100, 106, N. W. 573, followed as to the con-
struction of section 6179, Rev. Codes, 1905

Same — Possession of Owner — Landlord and Tenant.

2. Land which is farmed by a tenant under a lease from the owner
is in possession of the owner, and not of the tenant.

Same.

3. Evidence examined, and held to show that possession was
relinquished by the vendee in a contract for the purchase of land,
and taken by the mortgagor before the mortgage in suit was executed
and delivered.

Appeal from District Court, Cass county; Pollock, J.
Action by E. Ruth Gray against the O. W. Kerr Land Company.
Judgment for plaintiff. Defendant appeals.
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Affirmed.
Turner & Wright, for appellant.

Such assignment cannot be made an absolute transfer by oral
~agreement. Rev. Codes 1905, section 5332; Murray v. Walker, 31
N. Y. 399.

Possession of land is notice of possessor’s interest. O’Toole v.
Omlie, 8 N. D. 444, 79 N. W. 849; Moyer v. Hinnman, 13 N. Y.
181; Paige v. Waring, 103 N. Y. 636; Ewing v. Burnet, 11 U. S.

-39, 9 L. Ed. 624; Ellicott v. Pear]l, 11 U. S. 411, 9 L. Ed. 475;
Murphy v. Doyle, 33 N. W. 221; Costelloe v. Edson, 46 N. W. 300;
Simmons Creek 'Coal Co. v. Coran, 142 U. S. 442, 35 L. Ed. 1063:
Morrison v. Kelley, ¥4 Am. Dec. 169; Gage v. Morosick, 71 N. W.
930; Sauers v. Giddings, 51 N. W. 265; Curtis v. Campbell, 20 N.
W. 69; Cook v. Clinton, 31 N. W. 317; Harris v. McGovern, 9

- Otto, 161, 25 L. Ed. 317; Murray v. Hudson, 32 N. W. 889; Whit-

aker v. Erie Shooting Club, 60 N. W. 983; Buck v. Holt, 37 N.

w. 3.

Annual cropping is possession. Cook v. Clinton, supra; Dice

v. Brown, 67 N. W. 253; Brown v. Volkening, 64 N. Y. 76.

Robert M. Pollock and Herman Winterer, for respondent.

A deed is not defeated by an oral defeasance as to one without
actual notice. Rev. Codes 1905, section 6179 ; Patnode v. Deschenes,
15 N. D. 100, 106 N. W. 573.

MorcGan, C. J. This is an action to foreclose a real estate mort-
gage. The Kerr Land Company, one of the defendants, claims that
it has judgment liens on the mortgaged premises superior to that
of plaintiff’s mortgage. These judgments were rendered against one
Cassels, who, it is claimed, had an interest in the land under a con-
tract for the purchase thereof when the judgments were rendered
and docketed. Executions were duly issued on said judgments,
and levies made upon the land involved in the mortgage in suit, and
said land sold to the judgment creditors. The plaintiff is the as-
signee of the mortgage in suit, which was given on December 21,
1904, and assigned to the plaintiff on October 30, 1905. The mort-
gage was given by one Fred E. Harvey, who was the owner of the
legal title and was in possession and control of the premises when
the mortgage was given. He became the owner of these premises
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through a conveyance by deed from the Farm Land Company and
from the Realty Investment Company; each company being then
the owner of 160 acres of the 320 acres covered by the mortgage.
These two grantors delivered the deeds to Harvey upon surrender
of the land contracts, which had been assigned to him by Cassels,
the then holder of said contracts. Harvey received these contracts
as collateral security for an indebtedness due from Cassels to him.
There were two separate contracts of sale—one from the Farm
Land Company, and the other from the Realty Investment Com-
pany. One of these contracts was delivered to Homer E. Smith on
May 8, 1900, and after several assignments preceding it was duly
assigned by one Bryan to Cassels on September 11, 1904. The other
contract was assigned to Cassels by an assignee of the vendee
on December 10, 1901. It was while Cassels held these contracts
thaf the judgments under which the defendant the Kerr Land Com-
pany claims a lien on Cassells’ interest in the land were rendered.
There were no buildings on the land. The land was agricultural
in character, and was farmed by Cassels in 1903 and 1904, and
in 1905 it was leased to Cassels by Harvey, and Cassels subleased
it to one Bells, who put the crop in and accounted therefor to Har-
vey.

It will be seen that the question is presented whether the orig-
inal mortgagee, and the plaintiff as assignee, were innocent pur-
chasers as against the judgments of the defendant the Kerr Land
Company. It will also be seen that the contracts under which
Cassels claims were never of record. Hence neither the mortgagee
nor the plaintiff had constructive notice by virtue of the recording
acts. If they had any notice at all, it must have been such as
was imputed to them by virtue of Cassells’ possession when the
mortgage was given, if such was the case. Harvey received his
deed to this land on December 9, 1904. At that time Cassels had as-
signed his contract for the purchase of the land to Harvey by an
assignment absolute in terms, although as a matter of fact as se-
curity only. Cassels had also surrendered possession of this land
under his contracts to Harvey and surrendered his contracts to
Harvey. The assignments of these contracts were made, one of
them on December 29, 1902, and the other on the 4th day of Novem-
ber, 1904. Cassels was in debt to Harvey at these dates, and the
assignments were as security for that debt. In the fall of 1904
Cassels and Harvey entered into an oral contract by which these
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assignments became absolute in consideration of the settlement of
the indebtedness due from Cassels to Harvey. The contracts
were surrendered, and Cassels surrendered his possession under the
contracts, and dealt with Harvey as owner of the land by rent-
ing the premises from him from December, 1904, to December, 1905.
It must therefore follow that Cassels’ possession on December 21,
1904, was subordinate to that of Harvey. Cassells’ possession
was simply under the lease, and not under the contract. It is im-
material, so far as possession of the land is concerned, whether
Cassells’ former interest in the land under his contract had been
foreclosed or not. It is claimed, however, as a matter of law, that
Cassells’ possession was constructive notice to the plaintiff and
to the mortgagee of his interest in the land under the contract. This
contention is based on the fact that Cassells retained an interest in
the land analogous to that of an equitable owner; that is, that the
relations between a vendor and vendee in contracts for the pur-
chase of land are similar to those of mortgagor and mortgagee.
Although that is the relation of the parties under such contracts,
and although there was no foreclosure of Cassells’ interest under
such contract, still Cassells’ possession would not be constructive
notice of the fact that the assignments were as security only, nor
that his possession under the oral lease had any relation to the con-
tracts for the purchase of the land.

It is admitted in the printed brief of appellant that neither the
plaintiff nor her assignors had actual notice that the assign-
ments were given as security and that Cassels had any interest
in the land. That being so, the doctrine of notice of rights in
land by virtue of the possession thereof has no application under
our statute. The appellant’s contention in this behalf ignores the
provisions of section 6179, Rev. Codes 1905. That section reads:
“When a grant of real property purports to be an absolute convey-
ance, but is intended to be defeasible on the performance of certain
conditions, such grant is not defeated or affected as against any
person other than the grantee or his heirs or devisees or persons
having actual notice unless an instrument of defeasance duly ex-
ecuted and acknowledged shall have been recorded in the office of
the register of deeds of the county where the property is situated.”
This section was recently construed by this court in a case where
the grantor of a deed, absolute in form, but intended as a mortgage,
was in possession of the land, and it was held that such possession
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was not notice of existing rights. In that case it was said: “It
does not avail the plaintiff to say that he had constructive notice,
for the legislature has taken from her the right to contradict the
terms of her deed and say that it is in fact a mortgage, except as
to her grantee, his heirs or devisees, and persons having actual
notice. She cannot, therefore, assert as to the defendant, who took
his mortgage from Deschenes without actual notice, that her deed
to Deschenes was merely a mortgage.” Patnode v. Deschenes, 15
N. D. 100, 106 N. W. 573.  Plaintiff, not having actual notice of
Cassells’ rights under his contract for a defeasance, was an innocent
purchaser, and is entitled to foreclose her mortgage.

The judgment is affirmed. All concur.
(113 N. W. 1034.)

CoNTINENTAL Hose Company No. 1, A CorroraTION, v. THE CITY
oF Farco, A MunicipAL CORPORATION.

Opinion filed Jan. 13, 1908.
Manicipal Corporations — Fire Department — Insurance Premiums.

1. In an action by a fire company to recover from a city its propor-
tionate share of the 2 per cent of the premiums received upon fire
policies, issued on property in such city, under section 2968, Rev.
Codes 1905, the plaintiff must show affirmatively that it had the man-
agement of at least one steam, hand, or fire engine, hook and ladder
truck, or hose cart, during the time wherein it claims to be entitled to
such premiums.

Same.

«

2. Where the officials of the city fire department have sole charge
of all fire apparatus for use at fires, all of which was owned by the
city, and the duties of the other members of the fire department
simply require them to repair to the fire on alarm, and to aid in ex-
tinguishing it, the department as companies has no such management
of the apparatus named as is contemplated by section 2968, Rev.
Codes 1905, to entitle it to a share of the fund received from in-
surance premiums.

Same — Paid Department.

3. In this case it is shown six members of the fire department of
the defendant city were paid annual or monthly salaries, and all
other members of the department were paid in accordance with the
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ordinance of the city; $1 for the first hour, and 50 cents per hour for
all subsequent time in the daytime, and 75 cents in the night-time,
for time spent in actual attendance at fires, and that the amount so
paid by the city to its fire department for a period of about 18 months,
the time involved in this action, was over $6,000. Held, that such

department was a paid department within the meaning of section
2968, Rev. Codes 1905.

Statutes — Construction — Meaning of Words.

4. When a technical meaning of a word or term is relied upon to
sustain the plaintiff’s cause of action, and such meaning is not com-
monly known or understood, and is not given in dictionaries, ency-
clopedias, or legal works, and the word or term has a meaning com-
monly known and understood, the burden is upon the plaintiff to show
by competent evidence the technical meaning of such term or word, and
in the absence of such showing it will be presumed to have been
used in the statute in the sense in which it is ordinarily and commonly
used and understood by people in general.

Fisk, J., dissenting.
Appeal from District Court, Cass county ; Pollock, J.

Action by the Continental Hose Company against the City of
Fargo. Judgment for plaintiff, and defendant appeals. i

Reversed.

W. C. Resser, City Attorney, and Engerud, Holt & Frame, for ap-
pellant.

Barnett & Richardson, for respondent.

SPALDING, J. This action was brought by Continental Hose
Company No. 1, a corporation, against the city of Fargo, to recover
the sum of $1,060, and interest, claimed to be due it from said city
under the provisions of article 9, c. 32, Pol. Code 1905, being sec-
tions 2966 to 2971, inclusive, Rev. Codes 1905. It is claimed this
is due as its share of the 2 per cent of the insurance premiums col-
lected within the city of Fargo, under the provisions of the law re-
ferred to on the 7th day of June, 1904, and the 7th day of June,
1905. It is unnecessary to set forth the pleadings. The case was
tried before the court without a jury, and the court found that the
plaintiff was a corporation, and that more than five years prior to
the commencement of this action the plaintiff was a volunteer fire
company and offered its services to the city, which were accepted,
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and during all the time since has performed and rendered to the
city of Fargo its services as a volunteer fire company, and has had
the management and control of one steam engine, one hook and
ladder truck, and one hose wagon, and that it is a member in good.
standing of the North Dakota Firemen’s Association; that it, with
two other companies, for more than eight months prior to the 31st
of October, constituted the fire department of the city of Fargo,
and other facts which are not material to the consideration of the
case in this court. As conclusions of law the trial court found that
the fire department of the city of Fargo up to the 20th of July, 1904,
was an organized volunteer fire department, composed of three
volunteer fire companies, of which the plaintiff was one, and that
it was entitled to receive its proportionate part of the insurance
premium moneys apportioned to the city of Fargo, under and by
virtue of article 9, c. 32, Rev. Codes 1905, and entered judgment
for the amount claimed in the complaint. From such judgment the
defendant appeals.

Under this appeal only two questions are necessary to be deter-
mined: First, did the plaintiff during the time in question have the
management and control of at least one steam, hand or fire en-
gine, hook and ladder truck, or hose cart? Second, was the fire de-
partment of the city of Fargo, during such time, a paid fire de-
partment? If either of these questions cannot be answered in the
affirmative on the evidence submitted, the plaintiff is not entitled
to recover. Before referring to the evidence it may not be im-
proper to consider the evident, and ,we think, conceded, object of
the statute in question. It is known by every one that in villages
and small towns public-spirited citizens, and particularly public-
spirited young men, unite together and form fire companies or fire
departments for the purpose of protecting and saving property in
case of fire. In the smaller places the individuals composing them
almost invariably contribute their services without compensation
from the municipality. In some places the municipality owns any
equipment or apparatus used, while in others the fire department
owns it. The men constituting the fire department in such cases
almost invariably have control, care and management of the en-
gines, trucks and other apparatus provided for used in the ex-
tinguishment of fires. As the municipality increases in size, and
the interests become more varied, exposure to-fire greater, and the
number of risks greatly increased, there is a corresponding increase
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in the number of fires, until service as firemen requires so frequent
attendance at all times of day and night as to interfere with their
avocations, and renders such service burdensome. If the municipality
continues to increase in size, it finally reaches a point where service
becomes so burdensome that the taxpayers conclude that they should
not be rendered without compensation, and that the property own-
ers should contribute thereto. When this point is reached, and the
city pays the firemen for their services, the department is said to
be a paid fire department. Prior to that time it matters not what
it 1s called. The plaintiff in this case assumes that prior to that
time, and even afterward, the department may be a volunteer fire
department, and that a volunteer department cannot be a paid fire
department, even though paid for its services; but the statute no-
where mentions a volunteer fire department or volunteer firemen,
so we are not called upon to decide the meaning of the term “vol-
unteer,” when applied to this department. On this phase of the
case it is only necessary to determine whether the fire department of
the city of Fargo, during the time in question, under the ordin-
ance hereinafter to be referred to, was a paid fire department. We
shall, however, refer later to the meaning of the term “volunteer.”
Article 9, c. 32, Pol. Code (Rev. Codes 1905, sections 2966-2971),
provides that on compliance with certain conditions an amount
equal to 2 per cent of the premiums received upon the policies is-
sued on property in any city, town or village, and when received
by the treasurer of the same, shall be paid over to the treasurer of
each separate, organized fire companies, or company, in equal pro-
portion, having the management of at least one steam, hand or fire
engine, hook and ladder truck, or hose cart, but with this proviso,
that in cities, towns and villages having a paid fire department, the
amount so received shall be retained by the municipal treasurer
to be disbursed by the governing power in maintaining said fire de-
partment. We are unable to see but one purpose in requiring this
contribution from insurance companies. It is important to all such
companies that all property possible be saved from fire, and that
the greatest possible effort be exerted in the prevention of fires,
and in preventing them from spreading, and in other ways, and it
may be assumed that the state, and the insurance companies as well,
have recognized as a fact that compensation for the time spent
in fighting fires will increase the interest of the firemex, and serve
as an incentive to them to exert themselves to their utmost in such
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capacity, and that it is wise policy on the part of both the state and
the companies to make provision for compensating them for
services, and to this end the law in question was enacted.

It appears that prior to the approval of the ordinance of the city
of Fargo, approved February 17, 1903, there had existed in that
city a board of control, composed of members of the different fire
companies, which board had the control of all the fire apparatus and
machinery of the city, and that since that date it has been housed
in a building provided by the city and has been under the control
and management of salaried members of the fire department, and
that the companies composing such department have nothing to do
with the control and management of the apparatus, neither have
the members of the different companies anything to do with it.
Their duty has been to obey the orders of the chief when at fires.
The officials of the §re department, it is true, have been taken
from the members of the different companies, but we are unable to
discover or conclude that that gives the company or any of them
the control of the apparatus. The officials are in control and man-
agement of it, not as members of the fire department, but as officials
of the city of Fargo, as shown by the evidence, and under the law,
James W. Sutherland, chief of the fire department, testifies that
the drivers of the different rigs, meaning the drivers of the different
engines, carts, etc., had the care of the apparatus and equipment
of the fire department, and that no one else had the handling of
the apparatus, and that the monthly salaries of these drivers was
$60 each, during the time in question, and that since December,
1903, when the steam engine was purchased, an engineer of such
engine has received a monthly salary of $75. Doubtless there were
two objects in requiring companies receiving insurance money to
have the control and management of the apparatus used. Such a
requirement would have a tendency to insure the money going to
bona fide companies organized and actually serving in the capacity
of firemen, and it would also furnish something of an incentive to
the companies, and their members, to get such apparatus on the
ground speedily in case of fire. When the engines and other ap-
paratus are cared for, managed, and controlled by paid officials of
the city, such inducement is no longer necessary. As to these
facts we discover no conflict in the evidence, and we are unable
to conclude that during the time mentioned the plaintiff has had
the management and control of either a steam, hand or fire engine,
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hook and ladder truck or hose cart, as required by the law referred
to, as a prerequisite to its receiving any part of the insurance pre-
miums.

The second question demanding an answer is whether the fire
department was a paid department. The evidence shows without
controversy the facts as to this. About six members were paid
either by annual or monthly salaries. The members of the de-
partment numbering about fifty men received during the time cov-
ered by this action pay for services amounting to $6,196.53, under
the terms of the ordinance of February 17, 1903, which provided
that all firemen attending fires in the city of Fargo between the
hours of 7 a. m. and 7 p. m. should receive for their services $1 for
the first hour, and 50 cents for each succeeding hour, and while in
actual attendance at fires between the hours of 7 p. m. and 7 a. m.
$1 for the first hour, and 75 cents for each succeeding hour. The
city of Fargo appropriated for the fiscal year commencing Septem-
ber 1, 1903, for the expense of such department, the sum of $8,115,
which included the salaries of the officers and men, supplies, fire
alarm, and hose, and tax was levied for such appropriation, and the
expenditures during such time included -the sum of $6,196.53, here-
inbefore referred to.

It is argued in respondent’s brief that because the title and some
of the subtitles to the ordinance referred to them as volunteer
firemen they were not paid firemen. We are unable to appreciate
the distinction. The law makes no reference to volunteer companies
or firemen. And taking the words “pay” or “paid” in their ordi-
nary meaning, they are certainly paid firemen. “Paid” is defined by
Webster as “receiving pay; compensated; hired.” “To pay” is
defined by the Century and Standard Dictionaries as, “To deliver
that which is or is regarded as the equivalent or compensation to,
as to an employe or a creditor for services or goods; to remunerate ;
to recompense; to give as pay;’ “to requite; remunerate; reward,
as to pay workmen or servants.” After a careful examination of
authorities, including encyclopedias, we are unable to discover any
such distinction between volunteer and paid firemen as is drawn
by the respondent.

The respondent contends that the distinction lies in the fact
that paid firemen are in the sole employment of the city, and are
compelled to attend fires, while volunteer firemen may be engaged
in other avocations, and their attendance at fires is voluntary, and, in
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effect, that the question of compensation for their services has
no application in determining whether the plaintiff comes within the
terms of the statute. The definition of “volunteer,” cited by re-
spondent from Webster’s Dictionary, is “a person who enters into
service of his own free will,” and that they sometimes serve gratuit-
ously is clearly as applicable to paid firemen as to members of a
volunteer fire department. The members of a paid fire depart-
ment have entered into the service of the city of their own free will.
The city does not draft them, and their entering into the service
of the city is not compulsory. A person who gives his services
without any express or implied promise of remuneration in return
is called a volunteer, and is entitled to no remuneration whatever
for his services. Black’s Law Dictionary, 1224. We are of the
opinion that a paid fireman is one who receives from the municipal-
ity which he serves fixed compensation for the services rendered.
We are also of the opinion that it was not intended by the legis-
lature to authorize the payment of this fund to firemen or to a de-
partment, whether consisting of companies or men already paid
for their services by the city; but that in such case it was in-
tended, as the express language of the statute indicates, that it
should go into the city treasury to assist in reimbursing the city
for its outlay in maintaining and compensating the department.
It was not intended to duplicate their pay. In effect the conten-
tion of the respondent is that the term “paid firemen” or “paid fire
department” has a meaning unknown to the public in general, but
understood by the members of the fire department as applicable only
to those who are under legal obligation to attend fires in the capac-
ity of firemen. If it has any such meaning, it is clear to us that
it is not so generally recognized, and that the knowledge of this
meaning is confined to those in the vocation of firemen. No testi-
mony was offered to show the meaning of the term, and in the ab-
sence of evidence that it has a technical meaning, and of what such
meaning is, it must be construed as having the meaning ordinarily
and usually accepted by the public at large. If it has a technical
meaning, or a meaning applicable to firemen as distinguished from
its common meaning, the burden was on the plaintiff to show it as
a fact. The burden is on the plaintiff to show that the word has
a technical meaning, and to show what that meaning is, and that
it was intended that it should be construed in a technical sense
(Mansell v. Reg., 92 E. C. L. 109), and this is especially true where



12 17 NORTH DAKOTA REPORTS

the court have no knowledge of such meaning being given to
the term or word, and when none is to be found in the text-books,
reports or encyclopedias. Usage and custom and technical terms
seem to be classed together in this respect, and all the courts place
the burden of proof upon the party seeking to establish the mean-
ing. 3 Enc. of Evid. 956. In St. Paul & M. Trust Co. v. Harrison,
64 Minn. 300, 66 N. W. 980, the Supreme Court of Minnesota,
in construing a contract of warranty on the sale of a stallion, which
was warranted to be a breeder, evidence having been admitted
to show what the meaning of the word “breeder” was among horse-
men, as applied to a stallion, said: “From the face of the instru-
ment the court and jury would probably find it difficult, if not quite
impossible, to determine the precise meaning of the word ‘breeder’
as there used, and held that it was competent, even though both
parties understood its meaning, to permit witnesses familiar with
the meaning of the word as used in the business to which it is
applicable to testify as to such meaning to show how those who
employed the term used and understood it.” In Lowe v. Lehman,
15 Ohio St. 179, in construing a contract relating to brick to be
furnished by the thousand, the Supreme Court approved instruc-
tions to the jury that, in the absence of custom, the words “thousand
brick” must be taken in the ordinary sense, and only the actual num-
ber laid in the walls must be allowed for, to be ascertained by
actual count, or by some method giving the actual number as nearly
as possible ; that usage, in order to give a different meaning to the
term, must be shown to have been reasonable, certain, uniform,
and generally acquiesced in and understood, by the community. In
Wood v. Allen, 111 Iowa, 97, 82 N. W. 451, the Supreme Court of
Towa in passing upon the rejection of evidence to show the mean-
ing of the term “dry goods,” and as to whether a contract of sale
of a stock of dry goods included certain articles, says: “Custom or
usage of the term would have shed much light on this matter,
and without such evidence the jury had no certain guide by which
to determine the issues.” In Maurin et al. v. Lyon, 69 Minn.
257, " N. W. 72, 65 Am. St. Rep. 568, the Supreme Court of
Minnesota held in construing a contract for the purchase and sale
of wheat, which contract contained several abbreviations known to
the trade, evidence was competent to show the meaning of such ab-
breviations as used in the trade. In discussing the subject of usage
in Walls v. Bailey, 49 N. Y. 464, 10 Am. Rep. 407, this court says:
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“Not only the existence of such usage, but whether the knowledge
of it exists in any particular case, is a question of fact for the jury.
Of course, then, it is to be established or negatived in all its essen-
tials, as well as to knowledge as to any other, by the same char-
acter and weight of evidence as are necessary to maintain the other
allegations of fact.” And in Bodfish v. Fox, 23 Me. 90, 39 Am.
Dec. 611, the court says, in speaking of the subject of usage: “There
must be proof that the contract had reference to it or proof aris-
ing out of the position of the parties, their knowledge of the usage,
or other circumstances from which it may be inferred or presumed
that they had reference to it.” We see no other method of in-
forming the court or jury as to the meaning of the term. If such
evidence is not requisite, the courts and juries must act in the dark,
or go outside the record made, or accept statements of counsel as
to its meaning—and in this case the counsel disagreed on this
point—or they will be compelled to adopt the meaning of the term
as generally understood.

It cannot be questioned that the generally understood meaning
of the word “paid” as applied to those who render service to oth-
ers is that they have received compensation for such services. We
are of the opinion that the evidence shows affirmatively that the
plaintiff was not entitled to maintain this action, for the reason
that it did not have the management or control of either a steam,
hand or fire engine, hook and ladder truck or hose cart, and that
the payment to every man in the fire department, performing any
service therein of a certain fixed salary, either by the year, month
or hour, as required by the city ordinance, constitutes a paid fire
department. Other points discussed in the briefs are deemed im-
material.

The judgment of the district court is reversed.
MorGaN, C. J., concurs. Fisk, J., dissents.
(114 N. W. 834.)

Tae STATE oF NorTH Dakora v. H. O. NELson, J. T. SYFTESTAD
AND Lours Ramsvia.
Opinion filed Jan. 18, 1908.
Oriminal Law — Instruction — Alibi — Burden of Proof.

Defendants were convicted of the crime of grand larceny. In ad-
dition to a denial of guilt, the respondents furnished proof tending to
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establish an alibi. The trial court gave the following instructions to
the jury, with reference to such defense: “There has been some evi-
dence introduced tending to prove an alibi. The court instructs you
that an alibi properly proven is considered a good defense, but it must
be of a strong, convincing character, and exclude any reasonable
hypothesis except the nonpresence of the accused.”

Such instruction was duly excepted to, and the giving of the same
was urged, among other grounds, for a new trial.

Held, that the giving of said instruction constituted prejudicial error
warranting the tria] court in granting a new trial.

Appeal from District Court, Eddy county; Burke, J.

H. O. Nelson and others were convicted of larceny. From an
order granting a new trial, the state appeals.

Affirmed.

R. F. Rinker, State’s Attorney, (C. J. Maddux, of counsel), for
the state. '

P. M. Mattson and S. E. Ellsworth, for respondents.

Fisk, J. Respondents were convicted in the court below of the
crime of grand larceny. The evidence on the part of the state con-
sisted of the testimony of one Nelson, an accomplice, and certain
other witnesses, whose testimony the prosecution claimed was suf-
ficient in corroboration thereof to support such conviction. Re-
spondents denied any connection with the crime, and introduced
certain testimony tending to prove an alibi. "Among other things,
the court charged the jury as follows: “There has been some evi-
dence introduced tending to prove an alibi. The court instructs
you that an alibi properly proven is considered a good defense, but
it must be of a strong convincing character, and exclude any rea-
sonable hypothesis except the nonpresence of the accused.” This in-
struction was duly excepted to, and the giving of the same was
specified as error. In due time a statement of the case was settled
embracing the evidence, objections, rulings and exception, and al-
so specifications of numerous alleged errors relating to rulings up-
on the admissibility of testimony, and also to certain instructions
given by the court to the jury. A motion for a new trial was in
due time made and granted, and from the order granting the same
the state appealed, and assigns error upon the granting of such
motion.
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If such order was properly granted, upon any ground urged in
the motion for a new trial the same must be affirmed. Numerous
grounds were urged; but it will be necessary to refer to but one,
namely, the giving of the instruction aforesaid. That the giv-
ing of this constituted prejudicial error is, we think, too plain
for serious debate. By the weight of authority and the better reason,
and alibi is no longer considered an affirmative defense, to estab-
lish which the defendant has the burden of proof; but, if the proof
thereof is, with the other evidence in the case, sufficient to engender
in the minds of the jury a reasonable doubt as to the guilt of the
accused. he is entitled to an acquittal. State v. Hazlett (N. D.)
113 N. W. 374; Peyton v. State, 54 Neb. 188, 74 N. W. 597;
State v. Chee Gong, 16 Or. 534, 19 Pac. 607; Humphries v. State,
18 Tex. App. 302; State v. Child, 40 Kan. 482, 20 Pac. 275;
State v. Howell, 100 Mo. 628, 14 N. W. 4; 1 Bish. New Crim. Pro.
section 1066 ; 2 Am. & Eng. Enc. Law (2d Ed.) pp. 53, 57. By the
above instruction the minds of the jury were specially directed to
this defense; and they were, in effect, told to ignore the same, un-
less the evidence in its support was clear, strong, convincing and of
a satisfactory character, or, in the language of the instruction, “of a
strong, convincing character, and excludes any reasonable hypo-
thesis except the non-presence of the accused.” Proof of an alibi
to such a degree of certainty amounts to proof of innocence, for
proof that the accused was elsewhere when the crime was com-
mitted is proof that the accused did not commit the crome. The
instruction, therefore, in effect, informed the jury that to the ex-
tent to which they relied on such defense, defendants had the bur-
den of proof to establish their innocence. This, of course, was
palpably erroneous, and highly prejudicial, and was not cured by
the further instruction to the effect that the state had the burden of
proving the guilt of the defendant. State v. Hazlett, supra.

We express no opinion as to the sufficiency of the other grounds
urged for a new trial. We are entirely clear that the motion for a
new trial was properly granted, and hence the order appealed from
is affirmed. Al concur.

(114 N. W. 478.)
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Harris BROTHERS, A CO-PARTNERSHIP, THE INDIVIDUAL MEMBERS
ofF WHICH ARE SiMoN Harris AND LyMAN HARRIs, V. JESSE E
REvNoLDs.

Opinion filed Dec. 19, 1907.
Brokers — Contract with Owner — Evidence.

1. Plaintiffs, who are in the real estate business in Bismarck,
wrote defendant, a resident of New York and owner of certain real
property near Bismarck, a letter asking information as to defendant’s
lowest price and best terms on same. Such letter also contained the
following sentence: “There are a few buyers coming in here this
fall, and we might be able to sell it for you if the price and terms
are right” Defendant replied by letter stating among other things:
“Would sell for $10 per acre, part down and time for balance;” no men-
tion being made regarding the portion of plaintiff’s letter wherein they
state that they “might be able to sell it for you.” Held, that such cor-
respondence was ineffectual to create a contract authorizing plaintiffs
to act as defendant’s agents for the sale of the property, or for the
purpose of procuring a purchaser therefor.

Same — Ratification of Acts.

2. Subsequently, plaintiffs found a person ready, able, and willing
to purchase said property on terms stated in defendant’s letter, and
notified defendant of such fact, inclosing a deed for execution. The
defendant thereafter executed such deed, but sent the same to one
Reade, together with a letter constituting Reade his agent and au-
thorizing him to deliver the deed and complete sale if in his judgment
the terms were the best obtainable, and notifying plaintiffs of this ac-
tion. Defendant through the said agent Reade refused to accept such
terms and refused to deliver such deed. Held, that these facts did not
amount to an acceptance of plaintiff’s proposal or as a ratification of
the unauthorized acts of plaintiffs in negotiating with a third person
for the purchase of the property.

Same — Evidence.

3. Plaintiffs seek to recover damages against defendant in the sum
of $540 and interest, being the amount they would have received as
commissions if defendant had accepted the offer of their customer.
Held, that they wholly failed to establish a cause of action as alleged;
and hence that it was not error to direct a verdict in defendant’s
favor. \

Appeal from District Court, Burleigh county ; Winchester, J.
Action by Simon Harris and Lyman Harris, doing business as

Harris Bros., agailnst Jesse Reynolds. Judgment for defendant,
and plaintiffs appeal.
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Affirmed.
Andrew Miller, for appellants.
Newton & Dullam, for respondent.

Fisk, J. The order appealed from in this case was clearly cor-
rect, and must be affirmed. The appellants, who are in the real es-
tate business in the city of Bismarck, seek to recover from respond-
ent the sum of $540 and interest, which sum they claim to be due
them as commissions for finding a purchaser for certain real prop-
erty owned by respondent, near said city, pursuant to the terms of
a contract claimed to exist between them. Defendant by his an-
swer put in issue the existence of any such contract. The case
was tried to a jury, and at the close of plaintiffs’ evidence the
trial court, on motion of defendant’s counsel, directed a verdict i
defendant’s favor, and judgment was thereafter rendered upon
such verdict. Subsequently a motion for a new trial was made and
denied ; and, from the order denying such motion, this appeal was
taken.

The assignments of error all relate to the sufficiency of the evi-
dence to establish the contract upon which plaintiffs rely to re-
cover the alleged commissions. The defendant resides at Pots-
dam, N. Y., and the sole proof offered to establish the contract, con-
sisted of the following correspondence between the parties: “Bis-
marck, N. D., Sept. 28, 1905. Mr. Jesse Reynolds, Potsdam, N.
Y.—Dear Sir: Do you own the W. 15 of the S. E. 14 of section
8-139-80 in Burleigh county, No. Dakota; if so, what is your lowest
price and best terms on same. There are a few buyers coming in
here this fall, and we might be able to sell it for you if the price
and terms are right. An early reply will grealy oblige, we are,
Very respectfully, [Signed] Harris Bros.” “No. 8 Elm St. Pots-
dam, Oct. 11th-05. Harris Bros., Agents—Sirs: Yours of the
28 ult at hand. I am the owner of 97 acres of land near Bismarck
once owned by Israel P. Hunt. The land cost me $1,600 and over.
Would sell for $10.00 per acre part down and time for balance.
The land is rented to Hon. Henry L. Reade for one year, which
expires in Dec. Yours, etc.,, J. Reynolds.” After the receipt
of defendant’s letter of October 11th, plaintiffs, evidently assum-
ing that they were authorized to procure a purchaser for the land
and to receive and retain as commissions all sums in excess of

—_
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$10 per acre or $960, entered into negotiations by correspondence
with one Kriedler of Fullerton, Neb., which culminated in an
offer by the latter to purchase said property for the sum of $1,500,
to be paid as follows: $840 cash upon delivery of deed, $200 on or
before May 1, 1906, $200 on or before May 1, 1907, and $260 on
or before May 1, 1908. It is plaintiffs’ contention that by finding
such contemplated purchaser, who was willing, able and ready to
purchase upon the terms above mentioned, that they thereby earned
and are entitled to a cash commission of $540. This, no doubt, would
be true if there was a contract to this effect between the parties,
but we fail to see how the correspondence created any such contract.
What language is there in defendant’s letter which would warrant
a court in holding that defendant thereby constituted plaintiffs his
agents to sell this land, or to even procure a purchaser, and fixing
plaintiffs’ compensation at the excess of the selling price over
the sum of $360? In plaintiffs’ letter of September 28th they asked
for information as to defendant’s ownership of the land and
his lowest price and best terms on same, adding: “There are a
few buyers coming in here this fall, and we might be able to sell
it for you if the price and terms are right.” In defendant’s reply
he merely stated that he owned the land, and would sell for $10 per
acre, part cash and balance on time. The letter is absolutely silent
with reference to the statement in plaintiffs’ letter to the effect
that they might be able to sell the land for him. How, therefore,
can it be claimed that upon the question of plaintiffs’ agency the
minds of these parties ever met? Can it be said that defendant’s
silence regarding plaintiffs’ proposal to act for him was an implied
consent that they might thus act? And, if so, where is the proof
that plaintiffs’ compensation was ever agreed upon? Was it with-
in the contemplation of defendant at the time he wrote this let-
ter that he was thereby employing plaintiffs as his agents to sell
this land, and that they might pocket all the proceeds of such sale
in excess of $960? Clearly not. Furthermore, if we concede—
which we do not—that plaintiffs’ letter contained a proposal to
become defendant’s agents, and that defendant’s silence with ref-
erence thereto operated as an implied acceptance of such proposal,
the same was too indefinite and uncertain as to terms and con-
ditions to constitute a binding contract. It is, of course, well set-
tled “that contracts may be made by correspondence, but, to con-
stitute a contract by correspondence, one letter must contain a dis-



HARRIS BROTHERS v. REYNOLDS 19

tinct proposition and the answer must be an unqualified acceptance.”
Baxter v. Bishop, 65 Iowa, 582, 22 N. W. 685; Batie v. Allison,
77 lowa, 313, 42 N. W. 306..

In Krum v. Chamberlain, 57 Neb. 220, 77 N. W. 665, it was said
“That a binding contract may result from an offer and accept-
ance, it is essential that the minds of the parties meet at every
point, and that nothing be left open for future arrangements. It has
been said ‘that an acceptance, to be good, must in every respect
meet and correspond with the offer, neither falling within or going
beyond the terms proposed.’” Knowlton’s Anson, Cont. 22.” See,
also, Wristen v. Bowles, 82 Cal. 84, 22 Pac. 1136 ; Niles v. Hancock,
140 Cal. 157, 73 Pac. 840, Tilley v. Co. of Cook, 103 U. S. 155, 26
L. Ed. 374. Balkema v. Searle, 116 Iowa, 374, 89 N. W. 1087,
cited by appellant’s counsel, was an action by an alleged vendee to
compel specific performance of a contract to purchase land, entered
into with an alleged agent of the owner, and it was merely held
that the alleged agent had.no authority to make the contract, and
hence, the same was not binding upon defendant. It is true that in
the opinion the court said that Snyders (the alleged agent) ‘“was
defendant’s agent to some extent and for some purpose relating to
the sale of this land,” etc. The decision, however, was placed upon
the ground that the alleged agent exceeded his authority, hence is
of no weight as an authority upon the question involved in the
case at bar. After the receipt of defendant’s letter of October 11th,
and after plaintiffs had procured a proposition from Kriedler to
purchase the land as before stated, plaintiffs wrote a letter to
defendant as follows: “Bismarck, N. D., Oct. 21, 1905. Mr. J.
Reynolds, Potsdam, N. Y.—Dear Sir: Your favor of the 11, inst.,
at hand, quoting us your price of $10.00, per acre net to you on
the west half and the west 264 feet of the east half of the south .
east quarter of section 8-139-80. We have sold the above described
land as per your letter of the 11, inst., at $10.00, net to you on
the following terms: $300 cash, and notes and mortgages prop-
erly executed on the above described land for $660, payable as
follows : $200.00, on May 1, 1906, $200.00 on May 1, 1907, $260.00,
on May 1, 1908; notes payable on or before with interest at 6 per
cent, payable annually. We have deposited with us $100.00, $200.00
more will be paid by the time your deed reaches us, and will be paid
to the bank by us as soon as your deed arrives. We have left the
name of purchaser and consideration blank for our convenience
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in closing sale with our customer. Very respectfully, [Signed]
Harris Bros.” (Exhibit D.) It is perfectly apparent that, even
if plaintiffs were defendant’s agents-as contended, they exceeded
their authority in assuming to sell the land and in fixing the terms
of such sale. Appellants’ counsel concedes this; but he contends
that such unauthorized sale was thereafter fully ratified by defend-
ant. It is contended that defendant’s letter (Exhibit G) written to
one Reade, defendant’s tenant of the land, constituted such ratifica-
tion, because therein he did not object to the terms or conditions of
the sale as stated in plaintiff’s letter, Exhibit D. We think this
contention devoid of merit. Exhibit G is as follows: “No. 8 Elm
St., Postdam, Oct. 24, 1905. Hon. H. L. Reade: About the 1st of
October the Harris Brothers wrote inquiring price of my land in
Bismarck. I wrote them that the land was rented to you & I
could not sell except subject to your claim. To-day I rec’d a deed
from them for execution. I wrote them that I must have $10.00
per acre. It seems they have sold conditionally. Now you must
help me out if you think you can do better for me than to accept you
need not deliver the deed. But if it is as well as I could get you can
deliver at the Bank the deed & remit the Three Hundred and the
notes or ask the Bank to do so & close the deal. The abstract
of title I will send later. Now this sale is net to me. If you are
to lose by the deal they must arrange with you. I inadvertently
inserted the consideration—if they wish to have it blank as they
request they can return the deed & a fresh one for execution.
Yours truly, [Signed] Jesse Reynolds. Worite soon. I should have
referred them to you before stating price—the notes are to be se-
cured on the land.” We are unable to perceive how the sending of
this letter to Reade authorizing him to deliver the deed which
. was enclosed therein, if in his judgment the terms were the best
obtainable, can be construed as a binding acceptance by defendant
of the proposal contained in plaintiffs’ letter, Exhibit D, or in any
manner constituted a ratification of plaintiffs’ unauthorized acts in
assuming to sell said land to Kriedler. Surely defendant’s letter
to Reade authorizing him to either accept or reject the proposal
cannot be construed as a ratification of plaintiffs’ unauthorized
acts. Defendant sent the deed to his agent Reade for the purpose
of facilitating the sale in the event Reade considered the terms
were the best obtainable. This conduct on defendant’s part falls
far short of proving an unqualified acceptance or any acceptance
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of the plaintiffs’ proposal or a ratification of their said acts. This
is too plain for discussion. Our views herein find support in the
following cases: Sawyer v. Brossart, 67 Iowa, 678, 25 N. W. 876,
56 Am. Rep. 371; Gilbert v. Baxter, 71 Iowa, 327, 32 N. W. 364;
Langelier v. Schaefer, 36 Minn. 361, 31 N. W. 690; Wristen v.
Bowles, 82 Cal. 84, 22 Pac. 1136 ; Niles v. Hancock, 140 Cal. 157,
73 Pac. 840; Weaver v. Burr, 31 W. Va. 736, 8 S. E. 743, 3 L. R.
A. 94; Riley v. Grant, 16 S.D. 553, 94 N. W. 427. See, also, sec-
tion 5306, Rev. Codes 1905.

Plaintiffs, having wholly failed to establish a cause of action as
alleged, the order appealed from was correct, and is accordingly af-
firmed, with costs to respondent. All concur.

(114 N. W. 369.)

F. D. DisBLE v. C. B. HaNsoN.
Opinion filed Nov. 13, 1907. Rehearing denied Jan. 10, 1908.
Appeal — Dismissal — Appealable Order,

An order for the dismissal of an action is not an appealable order,
and an attempted appeal from such an order confers no jurisdiction
upon the supreme court.

Appeal from District Court, Stark county; Winchester, J.

Action by F. D. Dibble against G. B. Hanson. Judgment for
defendant, and plaintiff appeals.

Dismissed.
Heffron & Current, for appellant.
McBride & Baker, for respondent.

Fisg, J. This is an attempted appeal from an order of the
district court of Stark county for the dismissal of the action based
upon a motion made by defendant under the provisions of sections
7196, 7198, Rev. Codes 1905. We are without jurisdiction to deter-
mine the questions discussed in the briefs of counsel, or in any
manner to pass upon the merits of the appeal, for the obvious reason
that the order which appellant attempts to have reviewed is not
an appealable order. This is not only apparent from the provisions
of section 7225, Rev. Codes 1905, but is well settled by numerous
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decisions of this court. In re Weber, 4 N. D. 119; 59 N. W. 523, 28
L. R. A. 621; Field v. El. Co., 5 N. D. 400, 67 N. W. 147; Han-
berg v. Bank, 8 N. D. 328, 79 N. W. 336; Cameron v. G. N. Ry.
Co., 8 N. D. 124, 77 N. W. 1016 ; Prondzinski v. Garbutt, 9 N. D.
239, 83 N. W. 23; Lough v. White, 13 N. D. 387, 10 N. W. 1084.

For the foregoing reasons, the appeal must be dismissed, and it
is so ordered. All concur.

ON REHEARING.

Since the foregoing opinion was rendered counsel for appellant
have filed a petition for rehearing, in which they contend that
the well-established rule that an order for judgment is non-appeal-
able has no application in the case at bar, for the reason, as
stated, that a judgment had previously been entered in plaintiff’s
favor, and hence the order appealed from is an order made after
judgment and is appealable. Counsel’s contention, no doubt, would
be sound if their premise was correct; but, as we view it, the fal-
lacy of their argument consists in the erroneous assumption that
the judgment entered by the clerk without an order was and is
a valid judgment. Such, however, is not the fact, but, on the con-
trary, the so-called judgment is a mere nullity; the clerk having
no authority by law to enter the same without an order from the
court or judge thereof.

Counsel evidently rely upon section 7001, Rev. Codes 1905, as
conferring such authority, but this section must be construed to-
gether with section 7070, which reads as follows: “Judgment
-upon an issue of law or fact, or upon confession, or upon failure to
answer, may be entered by the clerk upon the order of the court
or of the judge thereof.” It is and always has been, so far as
our information extends, the universal practice in cjvil actions
in this state to enter judgments by default or otherwise only up-
on an order as provided in the last section. This practice, so uni-
versal and.so long established, is entitled to much weight in con-
struing the provisions of the foregoing section, but, aside from this
consideration, we are convinced from the language employed in
these sections, when construed together, that the construction thus
adopted and followed by the bench and bar of the state is unques-
tionably sound. In a number of states authority is expressly con-
terred by statute upon clerks to enter certain default judgments.
This is true in California, Minnesota and New York; but it is uni-



STATE v. ELEVATOR COMPANY 23

formly held that such authority does not exist except when explicit-
ly granted by statute, and, where thus granted, the clerk in en-
tering such judgments merely acts in a ministerial capacity, and
is strictly limited in the exercise of such power to the cases men-
tioned in the statute. 6 Encyc. Pl. & Pr. 102, and cases cited
While there is some diversity of judicial opinion among the courts
in states which have adopted this practice as to the validity of a
judgment thus entered in cases not strictly within the statute, some
holding such judgments void and subject to collateral attack,
and others holding them merely voidable, we think the better rule
is that such judgments are utterly void. It has been repeatedly
so held by the Supreme Court of California. Kelly v. Van Austin,
17 Cal. 564 ; Glidden v. Packard, 28 Cal. 649; Willson v. Cleave-
land, 30 Cal. 198; Oliphant v. Whitney, 34 Cal. 25; Stearns v.
Aguirre, 7 Cal. 443; Kennedy v. Mulligan, 136 Cal. 556, 69 Pac.
291. See, also, Adams v. Agnew, 15 S. C. 36. The rule in Min-
nesota appears to be to the contrary. See Dillon v. Porter, 36
Minn. 341, 31 N. W. 56, and cases cited. The so-called judgment
being void, it was no judgment at all, and could be ignored as was
done in this case by the trial judge. It follows that the order ap-
pealed from is not an order entered after judgment, but is merely
an order for judgment; and the well-established rule that the same
is nonappealable fully applies.

For the foregoing reasons, the petition for a rehearing is denied.
All concur.

(114 N. W. 371.)

THE STATE oF NORTH DAKOTA V. THE MINNEAPOLIS AND NORTH-
ERN ELEvVATOR CoMPANY.

Opinion filed Jan. 18, 1908.
Constitutional Law — Title of Act.

1. Chapter 113, p. 167, of the Laws of 1997, which is entitled “An
act requiring elevator companies transacting business in this state
to return certificates of inspection and weighmaster's certificate of
weight to the local buyer,” and which provides for the return of such
certificates by the elevator companies, etc., to their local agents, and
also that the latter shall post the same in a conspicuous place in the
elevators, does not contravene section 61 of the state constitution,
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which requires that no bill shall embrace more than one subject, which
shall be expressed in its title. The subject or object of the act is to
furnish information to the public of the facts which such official cer-
tificates will impart, and the provisions of section 2 (page 168) re-
quiring local agents to post such certificates in their elevators are
germane to the provisions of section 1, and hence to the subject em-
braced in the title of the act.

Same — Interstate Commerce Clause — Warehouse Regulation.

2. Such act is not vulnerable to the objection that it contravenes the
provisions of the interstate commerce clause of the federal consti-
tution, as its operation will not directly or remotely interfere with
interstate commerce; but its enactment is a legitimate exercise of the
police power of the state.

Foreign Corporations — Regulation by States — Criminal Prosecution.

3. Appellant’s contention that the law is void, because it attempts
to make acts or omissions committed in a foreign state a crime in
this state is not sustained. The conditions on which foreign corpora-
tions are permitted to do business in this state are within the legiti-
mate power of the state to prescribe, and defendant corporation, hav-
ing been authorized to transact business in this state, is amenable to
its laws enacted under its police powers to the same extent as its
citizens.

Appeal from District Court, Cass county; Pollock, ]J.

The Minneapolis & Northern Elevator Company was convicted
of violation of the elevator law, and appeals.

Affirmed.

Ball, Watson, Young & Hardy, for appellant.

T. F. McCue, Attorney General, R. N. Stevens, Assistant Attor-
ney General, W. H. Barnett, State’s Attorney, and Seth Richardson,
Assistant State’s Attorney, for respondent.

Fisk, J. The defendant and appellant was convicted in the dis-
trict court of Cass county for the violation of the provisions of
chapter 113, p. 167, of the Laws of 1907, and a judgment was ren-
dered imposing a fine against it in the sum of $100, from which
judgment this appeal is prosecuted.

This statute is as follows: N
“An act requiring elevator companies transacting business in this

state to return certificate of inspection and weighmaster’s cer-
tificate of weight to the local buyer.
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“* * * Eyery elevator company, corporation, co-partnership
or association of individuals, operating any elevator, building or
place in this state for the purchase, storage, or deposit of any grain
or other farm commodity, shall return to the local buyer at the
place where such grain or other farm commodity is purchased,
stored or deposited, the official certificate of inspection, together
with the weighmaster’s certificate for any such grain or other
farm commodity sold, whether said grain is sold in this state or
in any foreign state where such grain is weighed and inspected.
* * * ]t shall be the duty of the local buyer or agent of the
elevator company or other association enumerated in section one
of this act, to post in a conspicuous place in such elevator building
or place, the official weighmaster’s certificate, and the official in-
spector’s certificate, and have the same at all times so that the pub-
lic may inspect the same. * * * The elevator company or other
association enumerated in section one of this act, shall forthwith
upon the sale of each car or part of car of grain or other farm
commodity, return the certificates provided for in this act. * * *
Any elevator company, corporation, co-partnership, or other as-
sociation of individuals, or any person who shall violate any of the
provisions of this act, shall be guilty of a misdemeanor and all
right to transact any business in this state shall be forfeited.”

A demurrer to the information was interposed upon the ground,
as stated in such demurrer, “that it appears upon the face there-
of that the facts stated therein do not constitute a public offense,
in this: (1) That the act under which the information is drawn
is void in its entirety; (2) that said act is void so far as the same
applies to the facts set out in the information.” The material
facts alleged in the information, and which are admitted by the
demurrer to be true, are, in substance, as follows: That defendant is
a foreign corporation duly authorized to operate a line of elevat-
ors or warehouses in this state, and as such it had an elevator at
Argusville, in said county, with an agent in charge, which was
on May 27, 1907, and prior thereto used by it for the purpose of
receiving and storing grain for others and also grain purchased by
it; that on said date defendant, having on hand in said elevator
certain flax which it had purchased from farmers in that vicinity,
shipped the same to Duluth, Minn., where it sold said grain; that
the same was regularly inspected and weighed by the state inspec-
tor of the state of Minnesota; and that defendant has failed, neg-
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lected and refused to return to its said agent at Argusville an
official certificate of the inspection and the official weighmaster’s
certificate of the weight of the grain so sold by it.

No question is raised by appellant’s counsel as to the sufficiency
of the facts alleged in the information to constitute the crime de-
fined by said statute, although there are no allegations therein that
any official certificates such as are mentioned in the statute
were ever in fact issued and delivered to defendant, or that under
the laws of Minnesota there is any provision or requirement for the
issuance and delivery of such certificates. The necessity for such
allegation is to our minds quite apparent. In view, however, of
the fact that no such question is raised by the demurrer, we will
dispose of the appeal solely upon the grounds urged in appellant’s
printed brief. But two errors are assigned, and they relate to the
same question, to wit, the validity of the act in question; it being ap-
pellant’s contention, first, that said act is void in its entirety, and,
second, that it is void at least so far as it applies to the facts alleged
in the information. If either contention be sound, it was error
to overrule the demurrer, and the judgment appealed from must be
reversed. In disposing of appellant’s contention, we must be gov-
erned by certain well-established rules of statutory construction,
among which are the following: A statute will not be declared un-
constitutional unless in plain violation of some constitutional pro-
vision. Every presumption’ is in favor of the validity of a stat-
ute, and in case of a reasonable doubt as to its constitutionality it
is the duty of a court to sustain it. A statute will be construed,
if possible, in harmony with the constitution, and a part may be
unconstitutional and the remainder valid, provided the invalid
part is so independent of the remainder that it may be eliminated
without rendering ineffective the entire statute, unless the invalid
portion was evidently the inducement for the enactment of the re-
mainder; but where a law is so emasculated by the elimination of
invalid portions that it cannot be said that the legislature wouldl
probably have enacted the law in its form as thus emasculated, if
it had known that the portions thus eliminated were unconstitution-
al and void, the whole law must fall. The prime object sought in
the construction of a law is to ascertain as far as possible and ren-
der effectual the legislative will. The wisdom or policy of a law
and the motives which prompted its enactment by the legislature are
matters with which the courts have no concern. Keeping in mind
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these rules for our guidance, we will dispose of appellant’s points
in the order in which they are discussed in the brief.

First.. It is asserted that the entire act is void because it con-
travenes the provisions of section 61 of the state constitution, which
requires that a bill shall embrace but one subject, which shall be
expressed in its title. The argument, in brief, is that sections 1 and
2 each relate to different subjects; the first to the duty enjoined
upon elevator companies to transmit to their local agents the official
certificates of inspection and weights, and the second to the duty
enjoined upon the local agents to post such certificates. We are en-
tirely clear that such contention is without merit. It is manifest
that the act embraces but one subject or object, to wit, the furnish-
ing to the public such information as may be imparted by the post-
ing in the elevators of the official certificates mentioned in the act.
In furtherance of this general design, section 1 requires such cer-
tificates to be transmitted by the elevator company to its local agent,
and section 2 requires the latter to post and keep posted such cer-
tificates in a conspicuous place in the elevator. It is thus apparent
that these two sections are closely related to the subject-matter of
the act. In fact, the provisions of one wuold be rendered abortive
without the other. The fact that the title of the act is somewhat
restricting in its terms does not render the act void, as the provisions
of section 2 which are not expressly referred to in the title are,
we think, clearly germane to the subject matter embraced in the
title. A reading of the title readily suggests that the body of the
act might contain provisions similar to those embraced in section 2;
for, without any requirements other than those expressly men-
tioned in the title, the act would accomplish no useful purpose. This
court has so often and so recently passed upon the questions re-
lating to the construction and purpose of the constitutional provision
aforesaid that we deem it unnecessary to do more than refer to
such decisions. They are the following: State v. Burr (N. D.) 113
N. W. 705; Elevator Co. v. Pottner (N. D.) 113 N. W. 703 ; State
v. Woodmansee, 1 N. D. 246, 46 N. W. 970, 11 L. R. A. 420;
State v. Haas, 2 N. D. 202, 50 N. W. 254; State v. Nomland, 3 N.
D. 427, 57 N. W. 85, 44 Am. St. Rep. 572 ; Divet v. Richland Co.,
8 N. D. 65, 76 N. W. 993; Richard v. Stark Co., 8 N. D. 392, 79
N. W. 863; State v. Home Society, 10 N. D. 493, 88 N. W. 273;
Power v. Kitching, 10 N. D. 254, 86 N. W. 737, 88 Am. St. Rep.
691. For a very recent treatment of this subject, together with
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citations of numerous recent decisions in other jurisdictions, see 6
Current Law, 1531-1535. We accordingly hold that the act in ques-
tion does not contravene the provisions of section 61 of the con-
stitution.

It is next contended by appellant that the act is void as an un-
lawful interference with interstate commerce. Our attention is di-
rected to section 8 of the federal constitution, which is familiar to
all, and which provides that “Congress shall have power * * *
to regulate commerce with foreign nations and among the sever-
al states and with the Indian tribes,” and we are asked to hold that
the statute in question violates this section. As appellant’s counsel
state, this provision of the federal constitution “has been con-
strued and applied in so many cases that its scope and meaning
are no longer debatable. It operates as an effective prohibition upon
the states against all interference by legislation with interstate
commerce, and it is well settled that whatever constitutes a burden
upon interstate commerce, whatever form it may take, is prohibited.”
This statement, to be strictly accurate, should be qualified to the
extent that the interference which is thus prohibited is a direct
and substantial interference, as distinguished from an indirect in-
terference. The crucial question is, therefore, whether the act afore-
said in its proper application will operate to directly interfere with
commerce between the states. We freely admit that such would
be its effect if the construction contended for by appellant’s coun-
sel is sound. The claim is made by them that the act by its ex-
press terms applies to all shipments and sales of grain made in this
or in any other state, regardless of the fact whether such ship-
ments are made to points where there are official inspectors and
weighmasters or not. If such is the necessary or proper construc-
tion to be given this statute, we should have no hesitation in pro-
nouncing the same unconstitutional and void, as being an unrea-
somable and direct interference with interstate commerce. We do
not agree, however, to this construction. We must, if possible,
construe the act so as to give effect to the legislative intention,
and at the same time uphold the law as a valid enactment. To
say that the legislature intended to require shipments and sales
to points only where there are official inspectors and weighmasters,
which is the logical result of appellant’s contention, seems to us
a strained and unwarranted construction. While the meaning and
purpose of the law is somewhat obscure, we think <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>