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P, 423

July 23, 1943.
Relinquishment of extraterritorilal riehts in China, Of

privileres of trial, police and taxation, the last one 1s to
be transferred from Aucust 1, first of all.

Increase of income of 6 million yen to the Chinese side
by the aid of wine-tax and amusement-tax,

Decrease of income of 1840 thousand yen to the China
Republic by the wine-tax and entertalnment tax.

Privy Council., Matters required to investirate within
this month:

Embassy in Burma. Extraterritorial riehts in China.
28th; approval of independence of Burma may be investi~ated

too, but it will be discussed this afternoon.

P, 442

JUl! 22, 19 ,30

On the 29th, extraordinary conference of Privy Council

Will be heldo
The state of affairs in Italy:

Chanre of number of communications between the Italilan

Embassy and Italy. Soviet Russia uses Italian vessel but she

will ~ive it up. (Supply boat.)

P, 443
Aurust 19413,

Premier:

Policy of mobilization of materials in 1944, 358,493 yen

(compensation to strenrthen loadin~ and unloadin~ labor in
harbor; Home Ministry). Every plan will end in a scrap of paper
unless carried into effect. In 1944, probably the couniry will




be led into more difficult conditlon. We must not mana~e matters
with the idea based on the present condition. We must accommodate
ourselves to the chanre. Thournt question is also of ~reat
importance., Strone political power must be put into force.

Secret movement of communism and movement of ri~htist eroups

must also be controlled thorourhly.

P, 444

War Minister:

Percenta~e of acceptable territorilal armaments:

10 to 15% is the 1lst term, From the 2nd term,

i,e., April 1944, it will be increased to 20% and

furthermore to 30%.

Copper and brass cartridee cases shall be chanred tO steel

case till September 1944, Percenta~e of acceptable materlial

shall be more than 90%.

Product per head shall be more than twice as much as the
present,

Consumption of electric power, fuel and oils shall be
reduced to one half of the present. Increase the efficiency of
1abor. If we ~ive airplane industry oriority, it 1is 1n caneer
of becomine so called "prodi~al son". Special attention must
be paid to the use of materials in said industry. The prosperlity
of our textile industry is due to the contrivance and effort of

enterprisers. This must be looked up to as the pattern of industry.

P, 445,

Navy: Savine of materlals and increase of efficiency of
1abor. Took advantace of the opinlon of the Efficiency Assoclation
and in the TOYOKAWA Navy Yard, 304 increase in ~eneral; and mosty

prominent part displayed 100% increase.




P, 446 - Au-ust 13, 1948,

Plan of parrancement of industry im the southern Islands.

Ten vessels have been in service, but at present, only two

tween Japan and siam., To Forelen

ribution of your

Note of exchanre be

Minister of giam with referencCe to the att

provinces of Malay and TWO provinces of Siam.
Discussion with the Premier:

What is the effect of the political chance€ in Italy to the

Qe
Axlis Powers?

Ao The purport of the Great East agia War was not tO rely upon

the activity of Germany and Italy, but to make nations of

ree and to destroy America and
Rast Asia will

Great Bast Asia f great Britailn.,

Otherwise the future of both Japan and Great

be ecloomy.

P, 447

There is no fear 1if a nundred million people consolidate,

a thousand million people cooperate, justice and straterical

There 1s no doubt that

points shall be secured for all peoples.

mark of the Axis Powers.

political chanee in Italy 1s a defeatl
North Africa and Sicily Island 1s

the
a kind of outlyine

Operation 1in

Whether in Japan or in Silam, if the leaders

1sland operation.
iection of ultimate victory,

would bhe ansettled in the firm conv
otherwise there is no fear.

it will be a cause of defeat;
His Majesty

We are struck with awe as the Emperor 1ls sO busy.

to consult with civil experts ©

™y
lﬂir »

f key industries and
ISEIGURO is added to

the consultors.




P, 448 - Au~ust 20, 1943.

Plan of urecent arranrement of sclentific research, (Premier)
President of the Imperial University must be bestowed with con-
trolline power, Special attention must be pald to the point

which is ureently necessary.

P, 449 - Au~ust 24, 1943,

Seamen's Reristration Act.
Re~rulations of Traveline Expenses.

Domestic:

Railway fares (officials of "Sonin" or senior service
secretary rank are subject to 2nd class fares)., Traveline expenses
for travel by air. Daily allowance, chareces for board and lode~ine,

expenses of removal,

Stevedore service in Shiorama. Materials and outfits

required for powered sailine vessels: Shippine instructlions are

delayed.

Explanation of the Re~ulations concernin~ Electric Power

Consumption.,
Control of Korean laborers in Japan proper,

Ratio of the men on the battle front to the industrial
workers on the home front as witnessed in Germany: 1 to 2.

Besides, 8 million alien nationals are belnc en~a-~ed.
In the case of Japan, the ratio comes up to 1 to 12.

While male adults are called either to active service or to
services connected with war production, the rest of activities

are left to be done in collaboration with women.

P, 490,

The "cancer" that forms a havoc in the way of the ~overnment's
administrative efforts is the fact that the officlals who take
charce of one office or other fail definitely to erasp the real
meanine of the objective, for pursult of which they are called

to duty; and also lies 1n the lack of effort on the part of these




officials effectively to lead and control thelr subordinates.
We must ~ive our attention to this an~le: how can we

accomplish increased production at thils very moment of decisilve

war. The superior must be capable of holdin- his erip on his
subordinates in the true sense of the word., "Sectionalism" as
is witnessed amon~ the different ministries must be discarded.
To quote an example, when there now has been scheduled by the
Ministry of Arriculture a land reform of one million "chobu"
Jor 2.45 million acres/, none of the prefectural ~overnors Know
the details of this proerram, As a matter of fact, mana-~ements
in prosecution of which are often made throu~h an exchance of
telesrams between the eneineers in the central ministries and
the en~ineers in the provincial offices, whlile the ~overnors
are left uninformed.

There is another question. This is one of subsidies. The
fact is that any substantial sum of money, when divided amon-~ a

lar~e number of provincial offices, comes to mean only a meacre

aid, in some instances such money comins to no more than a few

hundred yen available for each of the villa~es so that 1t
carries not much practical value. Such state of affalrs makes
it difficult for us to appropriate the funds in an effectilve
manner. As a remedy thereto, we once tried to use this sort

of subsidy without dividin~ it up. Our experience in this case
was that, plarued by a complexlity of rules and provisions, we
were able to achieve no tan~ible results.

P, 4851,

From the view of our major objective, one or two of the
islands are immaterial and may well be overlooked, On the other
hand, we have to anticipate such an instance where we may face
difficulties in sendin~ laree-sized vessels to the South due
to the increasine pressure. To meet such an eventuallty, we
must adopt a policy to build a substantial number of powered

sailin~ vessels and use them effectively.




The internal shipment of ores and coal is now ~iven

oriority; but what 1s essential is to put insﬁantly any lncom-

in~ supply into the field of production as each of the shipments
reaches our end.

The desi~nation of the Minins Control Bureau sounds rather
undesirable. I now recall an instance where a certain person,
havine succeeded in discoverin~ an 1iron ore reserve in a certailn
sector in Hokkaido, approached first the Cabinet Plannin~ Board
and then a certain minin~ control bureau. His experience was
that he was bitterly criticized by the latter authorities to
this effect: Why did you ~o to the Plannin~ Board? And he was
thus spurned by these authorities. It was only after belaborine
himself to quell them with a thousand pardons that he was directed
to approach the ~overnor of the relevant prefectural office. So,
he turned to the Hokkaido prefecturd ~overnment, but here a~ailn
he was simply told to ~o to the War Ministry on the e~rounds that
the site is situated within a fortified zone. Such was the way
in which he was treated by those authoritiles, It is quite
essential that any matter which may have a material bearin~ upon
national strencth should be ~1lven attention or help or aid 1in the
matter of liaison by any ministry no matter whether the lssue

directly comes within its purview,

P. 452 - Aurust 2 194
Administrative Inspector-General for the 3rd round of audit:
FUJIWARA, Ginjiro
To be studied further at the next sessilon.
Vetal-workine machines /machine tools/ 53,000 units,
400 million yen; of which 200 million yen for 20,000 units of

1athes and millin~ machines.




The e~rinders manufactured by the Hitachi Seisakusho
/T.N. the Hitachi Works/ are the Dbest in respect of workine
afficiency., War time model: 30% savine 1n material, with a
~ain of double workine~ efficlency.

(Some steps are to be taken in order that we can see anl
effective application of the ngpecial cases" in dealiln- with
matters relatine to timber,)

Plants.

The trainine of ~overnment officlals. We must be careful
to avoid such an outcome that this plan will prove to be no more
than a mere recitation of words. IHome Minister will ~o over and
fix up those aspects which are common to all the different
ministries with reecard to the proposed trainine.

sepyvice Rerulations for covernment employees, Discipllnary
Punishment Re~ulations for c~overnment employees.

Government employees are, as a rule, tooO 1ittle, if at all,
concerned with the result of the work in which they are enra-~ed,
They are prone to stick to the details of laws and reeculatilons,

and to nerlect to ~o into the depths of their dutles with theilr

whole hearts.

Informed the Cablinet,

We know for a fact that 1n many a case service men on thelr
return to our home land, after several years of active service
in the theatre of hostilitles, are put by thelir employers on
lesser positions than those of their former fellow workers, OT
in some other cases they are thrown out of a job. Steps must Dbe

taken to cive them better treatment. This point calls for our

attention.

P, 493,

Foreien Minister: Study of the enemy's attempts. On the
occasion of the Casablanca Conference held prior to the launchine

of the North African campalrn, our enemy adopted the policy of

=4




"the Buropean front first", and declared his intention to
orsecute the present war at the same time untll he can see
unconditional surrender of the Axis Powers,

When the enemy nations held a conference in Washineton
durin~ the end of May, they decided that while they lay stress
on the European front, they will enersetically push forward also
in the Pacific area; thus we now see the enemy's counter-offensives
there,

In July when they captured Sicily, they made another declara-
tion, a~ain claimine an unconditional surrender, which had the
effect of influencine the Soviet Union.

Meanwhile, the construction in our occupled areas made a
marked advance so that our enemy now be~an to feel serilous

concern. Thus, he called what was termed the Quebec Parley to

consider a counter-measure; the followine (P, 454) beln~ the

subjects then discussed. European operations after the capture
of Sicily; next steps which are to be taken for North Africa;
the question of operatlions 1n the Paclfic,

On Aurust 10th, Churchill arrived in Quebec, and openine
on the 11th the conference was ended on the 2lst. Durin- this
period Churchill had to make a trip over to the Unlted States to
meet and talk with Roosevelt., The latter came to Quebec on the
17th; while Eden arrived there on the 18th, who then had a talk
with Hull.

P, 459,

The essential purport: To consider ways and means with which
to unify operations in the theatre in the West and in the East
into one inteerrated front so as to ensure a unified conduct of
operations. The question of the Soviet Union was taken up as
one of the major subjects, and they came to the conclusion tat

steps were to be taken so as to keep the Soviets on their side,




particularly because of the fact that in the battles on the
European Continent the Soviet forces are struc~lin~ to fieht
in some of the major key sectors. They further discussed now
tr »et the Soviet Union ran~ed on thelr side also in the
operations to be wared in the Far East,

Meanwhile, we, of course, are doin~ a rood deal 1in the
way of preventine the Soviets from bein~ persuaded Dy them,
I feel that we have been successful so far in accomplishine

some substantial results in workins upon the Soviets in this

respect.,

When our Ambassador SATO made a representation to the
Soviet with rerard to a U.S. aircraft, which was caused to
make a forced landin~ at a certain point in Soviet territory

after the raid of the Xurile Islands, Molotov admitted the

disposal
P, 456,

The Soviet Union does not seem to lay much emphasls on
Germany, viewed exclusively from the viewpoint of Europe
/T.N., this passare of the oririnal version is not clear/;
and she is enthusiastically occupied in her attempt to defeat
Germany first. For this purpose, the Soviets are stron~ly

ur~ine an early launchin~ of the >nd front to enra~e 40-50

divisions of German troops there.

Here we see that the attitude of the Soviet Union differs
from that of the Anel-American democracies and that what is
advocated by her under the name ndemocratization" is nothine

but a red campaien., The Soviets' intention 1s to communize

Germany as soon as 1t is defeated.

The Soviets' attitude toward Italy 1s also different from
what the unconditional surrender in an An~lo-American version

su~rests; in other words the Russians have a peculiar idea To

suit their own purpose.




[P.456]

With regiard to the Balkan issue, the Soviets' view likewise widely
differs from that of Britain and the United States, These latter two powers,
from a strategical point of view, intend to avail themeelves of the Soviet
Union, while the latter is insistent on the launching of a second front war,
In the realm of politics, differences between them are thus becoming more
conspicuous,

P, 457

In the above co rference, it is said, the Soviet delegates argued
that they could see no need of participating in a war conference unless steps
were taken to launch a second front war, and that Litovinov as well as the
Soviet Ambassador to Britain would not bDe sent back to resume their duties,

As regards Anglo-American counter-moves to met such reactions, the
press is likely to lead the public opinion, But I wonder what steps these
governmente will choose to take up,

According to the amouncement of the 25th, they find that the war
eituation has taken a favorable turn for them; and they decided to work out
a plan of operations to cover the whole world, thereby to obtain a unified com-
marmd of the operations in all the different areas, Politically, they seem
to lay emphasis on the operations in the Pacific, They called in and talked
with T, Y, Soong with a view to giving increased assistame to China,

[P, 458/

The third of the items taken up for discussion was another conference
to be held within the current year, including the Soviet Union,

Item 4 was to recognize the French Free State of North Africa,

Item 5 was one in which they declared that they have two sets of
plans to deal with Japan, namely, a plan of prolonged war and one of short

term war,

I understand that Stilwell has been named Supreme Comma mer, and

further that the former Chief of “taff of U,S. Air Forces was assigned to the

post of Commander of U, S, Air Forces in East Asia, with 14 units of U.S., Alr

Forces in China and in addition to which 19 units in India are to be put under

him,




Britain has appointed a supreme commender for its own air forces in
the Southeastern Pacific area,

Meanwhile, I am confident we can scCOT® victory if we push forward
vigorously in the follow-up of our plane, for the enemy will then be compelled

to display his weak points, We must proceed in this direction,

P, 459

Prime Minjster:

We are now brought face to face with just what we have been anticipating

some day as a matter of course, The war situation is becoming more and more

serious and critical, Ow gover ment and all the people must march forward

in unity in accordance with our established policy.

A drive is to be made in prosecution of our policy of Greater East
Asia, The China policy is one of supreme importame, It 1= quite essential
to take some appropriate steps which vill leave nothing to be desired in

maintaining the solidarity of the 100 millions of our people,

[P, 460/

Sep tember 10, 19493

Students of alien nationalities in Japan:
Manchurian nationals - 1,158 enrolled in O bodies,
Chinese - 1,432 emolled in 18 bodies,
Mongole - 100
Other alien nation-
als originating from
the Southern area - 134 enrolled in 4 bodies

Total - 2,875

Besides, there are 175 Southerners (comnected with military establish-

mente).

There are some tutelar bodies, and when they are added to the afore-
mntioned, these bodies will number in total 28,

Subsidy - ¥ 1,683,000,00.

Distribution:

400 Chinese

100 Manchurians /?/ enrolled in governmenti universities,

400 Chinese

100 Manchurians, emrolled in private universities,




50 enrolled in government colleges
50 emrolled in private colleges,

Agricultural Corporation Law:

To cope with the restrictions set for the rajilway passengers:

Officiale of the local governmental establishments or members of the control

corporations might in the future better be summoned when required, by the

different ministries under their joint request instead of separately making

summons at random, Responsibilities should be shifted from the upper to the

subordinate authorities as far as possible,

JP, 461)

Measures for tightening controls to curb the consumption of gas,
The house-to-house call of meter check-up, twice monthly.

Tokyo: It would be advisable to exercise a gas supply holiday when-
ever the coal stock happens to go below 10,000 tons (which is a quantity to
support a 4-day requirement, The whole metropolitan area should be divided into
8 sectors, of which the stoppage of supply is to be made for two of these
sectors at a time for the duration of 24 hours,

Prior amouncemnt should be given, and such action is to be
scrupulously conducted by the attendant warkers in a kind-hearted menner,
Care must be taken so as to avoid the gas company's assuming a bureaucratic
color,

Saving among the munition plants;]

The question of the gas company's switch-over with regard to the

method of coal handling, B° should be discontinued.

P, 462

‘ransportation of coal:

This should be attended to by the Army,

There was an occasion where some rafte were employed in carrying coal.
to be more specific, rafts with timdber amounting to 12,600 koku in total,
towed by a 300-ton tug, carried a 1,000 ton load of coal, and covered the

whole course between Hokkaido and Ofuna-Watashi /TN, original version not

clear/ in period little abcve two days,




Prime Minister:
It is quite possible thet the enemy's resistance will grow intensified

to assume the shape of a full-fledged offensive,

The United States is now maintaining manpower strength of ten million,

on top of which she is trying to increase her air power, We have to do all we

cen to smash the enemy's plans in thie respect,

In conjunction with this, we may face a decrease in shlpping space,

s0 that every brarmch of our activities will some day begin to feel effects

of restriction in one form or other,

Ministers of all the different departments must not fail to take

some drastic steps to cope therewith,

[P, 463/

Routine jobs should be handled in all the ministries with the utmost
speed; and efforts should be exerted to keep 100 millione of our countrymen
rallied together,

If agyone offend this policy he should be sternly dealt with, Care
must be taken in order to prevent the spread of a feeling of defeat among
the people,

Dispersion of the metropolitan population,

The governmernt must set an example for the people first with a view
to strengthening the air defemse structure, the government offices should

promptly be evacuated to rural districts as far as possible; and such steps

should then be epplied to the public, It is undesirable that the evacuation

of the inhabitants motivated by fear of air raids, as had been the case in

Hamburg,

The personnel of the government's major offices should be reshuffled

still further, and be transferred to provincial districts,

[P, 464,/

September 23, 1943

Preperations for enforcement of the constription of Formosal natives
(including the Takasago race),

The first call regietered a total of 400,000 men who applied as

volunteers, of which 12,000 were inducted, 500 men out of which are already




undergoing active service; another 500 are expected to be enlisted shortly.

The second call registered 600,000 men who applied as volunteers,

It is now planned to enlerge the volunteer system in the course of the fiscal

yvear 1944, so that enlistment in the shape of conscription can be started from

‘the following fiscal year, viz. 1945,

A ¥evy special volunteer gystem has been started from the current year;

of which the number of applicants as volunteers reached a total of 310,000

(while applications in Korea numbered 80,000),

Communications: The items which have been cut or reinstated amount

in total to ¥2,000,000.

P,4&60

O

Supply of coal to B furnaces should be discontinued in order to

5 companies should be

divert it to the gas companies, In&emities to the B

considered independently and settlement thereof be effected promptly.

Ration of sewing thread: 7 momme per capita, which corresponds to

a quantity enough for making 20 garments with lining,
Be rice harvested during the current year,

We have had consultations with all the different prefectures as to

their respective delivery quotas,

¥o fewer them 65,000,000 koku /approx. 320,450,000 bushels/ are es-

timated in the plam of the Ministry of Agriculture and Forestry,

All the prefectural governors agreed to the figure of 65,040,000 koku,

Deliveries for fulfillment of the quota: not less than 38,000,000 kokuj

Voluntary deliveries: 2,000,000 koku, according to the Minietry of Agriculture

and Forestry., Quota deliveries: 38,000,000 koku /approx, 188,594,000 bushels/.

Voluntary: deliveries: 1,970,000 /a:pprox. 9,777,170 bushele/, Arrived at
information . /T.N.: 1 koku = 4.9629 bushels/

on basis of the prefectural governors'

Okinawa Prefecture was not included. In the case of Tottori Prefecture

an estimated quantity was taken as basis of computation,




Uniforme of the Army;

Clearer discrimination of rarks 1s vanted, Commanders mark must be

obteined., "Campaign suit" for a civil sdministrator and "national suit®

for the people,
Postpo rement of enlistment of college students., Enlistment of 10Q000

(80,000 for inlend) is scheduled on December 1, Medical examinations will be
carried out in place of registration,

Re opening of an extraordinary session of the Diet,

Re establishment of the Munitions Ministry which 1is to control
production, transportation and food. The officials of the Ministry of
Commerce end Industry are engaged in megotiations with concerned officee, and
the administrative podicy is to prohibit everything, Violations of economic
regulations are inclined to become more malicious, Prokers related to the army
dominate the blackmerket, moving material from Navy to Army or Army to Navy,

breaking economic laws,

Consequently, the brokers' pockets are enriched and the regulations
are broken, But if we enforce too rigid a control, the production of
punitions will be badly effected, and if we make it less severe, the black
market will become 2 matter of course, resulting in a bad influence upon

mtional semiment,

The Munitions Ministry should control the confusionm caused by foul means

taken only to gain the emni of production, taking no notice to the bad effects,

[P, 468/
October 2, 1943

Extraordinary Cabiret Meeting was held, Following the example of
Burma, the Philippines, are to be independent in the middle of this month, and
Adviser MURATA will be the Ambass=dor, Establiehment of the Ministiry of Public
Welfare and Ministry of Transportation and Communication, and question of
treatment of officials of these departments,

Ministry of Public Welfare, Ministry of Agriculture and Commerce,

Fundemental principles will be decided on Tuesday.




Pe 469 Qctober $, 1943

Foreign Minister stated as follows:

A, Relation with Germany, namely the union of minor powers. The
only way to communicate with Germany without submarine or plamne, is to go
through Russia, but this is exceedingly difficult, So telegrsphic communication
is the only way left to ue, The relation between Japan and Soviet should be
understood well dy Germany,
B. Independence of the Philippines, The words "liberal democracy" in the
constitution should be replaced by "politics founded on morality." There is a
rumour that Japan is going to utilize Philippine people for war while giving them
independence or that Japan gives independence in order to moncpolize their
economic resources,
The constitution says that the natural resources shall be kept for the
Philippine pecple, but the president may contact foreign countries (chiefly
Japan) during the war,
l, Educatiomml propaganda, Hidden losses of the enemy. Our strength
and political powers,
To give enemy a feeling of despair. Only the darkmess of death
Wair for Germans,
Encouraging propagania for Germans, Make use of the letters of
captured German soldiere saying that surrender is the way to cut
their way to fortune, Use forged militery post cards,
Cause division and contention among enemies, Comparison with
Bavaria,

5. Instigate revolution, Kaiser militariem, "For the sake of the

country.® Hostility between soldiers and officers,

[P, 471[

October 8, 1943
The Great East Asia Comference to be held by Japan, Manchukuo, China,

Siam, Burma and the Philippines (independent gover ment of India, in certain
cases) for two days from November 5th in Tokyo., Japanese representatives will

be the Prime Minister, Foreign Minister and the Great East Asia Minister,




The subject of the discussion will be the prosecution of war and the es-

tablishment of the Great East Asia Co-Prosperity Sphere, Program: lst day:

The Prime Minister's speech; statement by each representative (I RO, HA order).

2ml day., Deliberation on measures, Prime Minister's speech, Japanese shall

be the formal language,
The conference shall not be open to the public, dbut be published

later. The Vice Minister of the Great East Asia Ministry shall be the head

official,

Munition Ministry, Transportation and Communication Ministry,

Agriculture & Commerce Ministry., Every department of the government should

have wartime system,




4, March 1946

MEMORANDUM

SUBJECT: The dissenting opinions
n to ccament upon the dissenting opinions

*+ Ex parte'Yamashita

It is my purpose herel

.arphy and ur. Justic
‘of Prosecutor at the trial of

of Mr., Justice e Rutledge in the Yamashita case

on the basis of my «nowledge, as

Yamashita, of the preparations for and the conduct of the trial, and

the evidence which was introduced,

ain statements vhich are denonstrably inac-

Those dissents cont

military commander who ordered Yamashita tried

governing the method and conduct of

who prescribed the regulations

as well as to the general officers who, in addition to the

the trial,

pburdens of their normal military duties, conscientiously served as

members of the trial commission,

The spectacular 1

the serious nature of the charges which they angrily voice,

ment so clearly revcaled, are likely 1o attract to

ion not warranted by their substance

emotional excite

the dissenting opinions and attent

and minority represcntation,

Their sweeping criticisms ol ,he conduct of the triel and of the

rules of evidence and procedure follovied, and their conclusion that

accorded a fair trial in cccordance vith basic

Yamashita was not

have been noted rather proninently by the

American standards of justice,
strong editorial criticis

substantial newspaper.l

Press, They have inspired n of the conduct

of the trial in at lecast one

systen of
justice pl ] | full responsi-
bility to see that j court's ruling certeinly does
not give them a clecan bill of health in this case. On the contrary, the
ance indicating, as we said

at the time, not conducted in the truc spirit of

spmerican justige d 1f should toke steps to corrcect these
shortcomings.: % S88 1 not moke progress in eatablishing ¢ regime of
law and justice W§ e world by ignoring the basic elements of felr play=-




Such charges not only impugn the systen and administration of

they must be disquieting to any person in-=

smerican military justice;

per and effective punishment of Axis war criminals,

terested in the pro

whether Japanese or Germall

neral public will not be unduly disturbed by these

Perhaps tr: ge

criticisms of the Y-mashita trial. ond the similar comments by the

same two Justices on the Homma t:iul, for there has been an obviously
expeditious and offoctive punishment of

insistent public demand for
oven including the highest

those responsible for major war atrocities,

military commanders and politicel leaders. Members of the legal pro=

naturally are suspicious of any apparent sub-

fession, however, who

from traditional nethods of criminal trial, who are

stantial departure
largely unfamiliar with the historical and legal background of military

and who are unawarc of the practica=

conmissions and their procedures,

The najority holding
mode of

dissenting Justices, SO intenparately phrased.

that the military comnission's rulings on ovidence and on the

conducting the trial ere not revi. . .ble by the courts, followed by the

Court's statcnent that nothing we have said is to be token a8 indicat=

question o the wisdom of considering such evi=

ing any opinion on the

dence", apdds to this dangere

not nccessary to discuss horein the issues of 1o covered

It is
by the majority and disscnting opinions. The grounds for the differont
conclusions on thosc questions appecT in the opinions. Thosc 1ssues

the Court's rulings. The minority

now authoritatively scttled by
he nojority ruling

arc

ery of “unfalr trial", however, 1s not answered by t

that the method of trial is for the militery ~uthorities alone 1o do=

ternine and rcviow,

—/
£ wor crinincl* Scc also cditorials, lieshington

not even in the trial o

(D.C.) Post. 16 and 17 Fcbruary 1946, The 17 Februery editorial 1is
ospecially nislcading and incccuratc., o contrary point of view, conclud=
w York Times

ing that the trial was feirly conductcd, 1s cxpressed in ien
oditorial of 5 February 1946,




sufficienc ~f the Chargg
Mr. Justice liurphy's opinion in the Yamashita case makes only passing
reference to uac method of trial, Re 1imits his discussion to a con=
tention that the charge against . 1ashita does not state a recognized
violation of the laws of wer. Hiz thesis avparently is that a military
commander cannot »e held resporsible 101 +vo conduct of his troops while
they arc engaged in battlg, for he says (surphy opinion 9):

®Tnternational law makes no attempt to define the dutlies
of o commander of an army under constant and overwhelming
assault; nor does it 1mposc liability under such circumstances,
for failure to meet the ordinary responsibilitics of command « e
. . « To find an unlawful deviation from duty under battlc con-
ditions rcquires difficult and spcculative calculations. Such
calculations becone highly untrustworthy when they are made by
the victor in relation to the actions of a vanquished commander

. The probability that vengcance 7ill form the major

part of the victor's judgnent 1is an unfortuncte but inescapable
fact, So great is that probability that international law re=
fuses to recognize such a judgment as a basis for a war crime,
however fair the judgment may be 1n a particular instance. 1t
is this consideration that underuincs the charge ageinst the
petitioner in this casc,"

This attempt to confine the duty of a nilitary commanier to prevent
viclations by :is troops of the laus of war to situations were his troops
are not in combat, 1s o novel ap soch, 1o authority is cited for such

a distinction,

Further, Mr. Justicc uurnhy onalnshedly trespasses upon the peculiar

province of thc trial commissioners when he concludes that a commander

is unablc to control his "troops under fire or cttack by superior forces".
Two questions, cach purely factual, arc involved: (1) Were his troops
actualliy "under fire or attack Dby superior forces", and (2) Was he unablo,
under the circuastances, to control his troops? Surecly thc five gencral
officers sitting on the trial connission were far better able to nakec a
determination of thesc factual questions, involving motters within thelr
oun extensive professional training and nilitery cxpericncc, then was

lir, Justice wurphy from thec cuinence of the bench loeated half way around




the world from the site of the trial.
~ not Yamashita did all he could have done to per

Whether o form his

duty, under the prevailing sircumstances, was a question of fact for

the commission to determine. The commission's findings (R L063) show

that it determined that issue against Yamashita.

Actually, the evidence shows that many of the worst atrocities werc

committed by troops not in contact with nor even close to the enemye.

The units which devastated Batangas Province and massacre mo
e were not then “under fire or attack by

re than

25,000 noncombatants ther

superior forcec". Most of the tortures and marders committed by the

military police under Yamashita took place far from the battlefields;

they were a consistant practice tliroughout Yamashita's period and area

of command, Mistrecatment of prisoncrs of war and civilian interncces

anconnceted with any combat activity. Therefore even if

version of command responsibility,

was generally

the Commission had applied the Murphy

have had to find that at lecast these substantial atrocities

it would

mere not excusable as having been €

cneny and thercfore necessarily beyond any control.,
etely beyond the charge in order to

onnitted by troops engaged with the

Finally, the Justice goes conpl

apply his extraordinary version of the lan of war. The Yamashita charge

says nothing about troops in combat, To determine that the charge is
defective on the

what his troops do in pressing co~hat, the Justice st supply his own

indcpendent finding of foct that the troops charged to have committed the

atrocitics were, at that tine, engaged in such combat, It is submitted

that this factual question, if r . oavant, was for the conniission to dccide,

and has no proper hearing on the question whethor the charge states a

violation of the laus of ware

Apparently lir. Justicc Murphy's distaste for the Yanashita trial




arises at least in.part_from the >t that that Yamashita was a fallen

nilitary commander of a coaquered nation (Murphy opinion 1); “the

probability that vengeance will f--n the major part of the victor's
In

judgment is an unfortunate but i...scapable fact" (Murphy opinion 9).

objecting to the trial of Lt. General Homma, on the other hand, Mr. Justice
Murphy points out (Murphy opinion 1) thot the accused was a Wyictorious"
commander, and rofers to his trial as "revengeful action® (Murphy
opinion 2),

Onc might conclude that the true objection of Mr, Justicec Murphy was

not so rmch to the mode of trial, but that Yamashita or Homnma should

have been subjected to any trial or punishnent whatever.,
The Murphy opinion in the Yamashita casc includes onc furthcr

peculiarity. He broadly asserts that (Murphy opinion 13):

WPetitioner's rights under the due process clausc of the
Fifth Anmendnent were grossly and openly violated without any

justification, All this was done without any thorough ine

vestigation and prosecution u. thosc inmediately responsiblo

for the atrocitics, out of which might havc comc some proof

or indication of personal culpability on petitioner's part,"

This is indeed a gratuitous :omment: The Justice docs not indicate
the source of his information as o what invcestigations were nade.
hActually, the investigations of the atrocities charged against Yamashita
begun almost as soon as our Lroops landed in the erea of his connand,
Thorough and painstaking investigations of nany of thesc atrocities, pare
ticularly those in ianila, were undertaken by the lst Cavalry Division,
37th Division, the XIV Corps, and other units as soon as they reached the
scenes of the crimes., The investigations by the Tor Crines Investigation

Detachment of GHQ, AFPAC, were started early in lay, 1945. Thus at least
five months of intensive investigation preceded the Yanashita trial. All
of thepe investigations included a thorough effort to identify and locate
the actual perpetrators of the atrocities,

True, Yamashita was the first Japanese brought to trial s a war

criminial, The perpetrators of some of the atrocities charged agoinst hinm
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as over-all commander were arraig ..d during the Yamashita trial and

were convicted shortly after conclusion of his trial, Other perpetra-

tors of such atrocities have bee: tried since that time. But what
possible, conceivable bearing c... that have on the propriety of the
charge against Yamashita, or the fairness of his trial?

Mr., Justice Rutledge (Rutledge opinion 3) assails the Yamashita
charge as “in Language not sufficient to inform the accused of the
nature of the offense", This contention is adequately refuted by
the majority opinion (page 9). Furthermore, as the Court points out,
the Prosecutor clearly defined at the opening of the trial the precise
issue to be tried, The Prosecutor's statement thus referred to (R 100)

is as follows:

“We will then show that various elements, individuals,
units, organizations, officers, being a part of those forces
under the command of the accused, did commit a wide pattern
of widespread, notorious, repeated, constant atrocities of
the most violent character; %2t those atrocities were spread
from the northern portion of the Philippinc Islands to the
southern portion; that they contimued, as I say, repeatedly
throughout the period of Yamashita's command; that they were
SO0 notorious and so flagrant and so enormous, both as to the
scope of their operation ani :s to the inhumanity, the
bestiality involved, thot t v must have been known to the
accused if he were making a.; offort whotever to meet the
responsibilities of his command or his position; and that
if he did not know of those acts, notorious, widespread,

repeated, constant as they were, it was sinply because he took
affirnative action not to know, That is our casec,”

The Regulctions Governing the Trial

The Rutledge opinion charges that Yamashita was not fairly tricd.
Objection is made to the general rulec of evidence prescribed by the
regulations (par, 16) governing the trisl, the admission in evidence
of cx parte gaffidavits and certain other documents, and receipt of
hearsay testimony. It is also contended that Yamashita wes denied
opportunity to prepare a defense, 4ll of these, it is concluded, de=
prived Yanashita of rights under the due process clause of the United

States Comnstitution, and denied k.. 2 fair trial,




The majority opinion holds that the trial did not wiolate the
due process clause or any other constitutionsl provision; and that
the commission's rulings on evidence and the method of trial cre re-
viewable only by the military authorities. This o course leaves open
the question of whether the mode of trial, although legclly unassail-
able, violates the generzl princi- s of fair trial,

The procedural regulations w ich Mr. Justice Rutledge so
scathingly condemns are the same, ‘n purposc and effect, as those
with govern the trials of Japane: and Gernan war eriminals by the
British, They were in fact deriv.d froa the Regulations for the Trial
of War Criminals promulgatcd by Royal Uarrant dated 14 June 1945,2

The Canadian? and Austrieliand regulations governing trials of
war criminals closely follow -he British regulations, and hence also
are similar to the 4FPAC rules,

Thus the Anglo-Saxon nations generally are following the same
procedure, and applying the same rules of evidence, in their separate
prosecutions of Japanese war crininals, Ve should have no reason to
be embarrassed by our adherence to these cormon standards, Cortoinly
the British tradition of justice and fair trisl is no less respectable
than our own,

The gencral rule of evidence. The aFP4C regulations (par, 16)
require the tr':l comnission to "edmit such evidence as in its opinion
would be of gssist:ice in proving r disproving the charge, or such os
in the commission's opinion would heove probative valuc in the wind of a

reasonable mon W

2Published in Spceicl arny Order d-ted 16 June 1945, 4/081/1945.

Har Crimes Regulations (Canada) adopted by Order in Council dated
30 August 1945, "concurred in by the iiinistcr of Justico", P, C, 5831
Canadian ar Orders and Regulctions, Vol, III, Wo, 10, datcd Sept., 10, 1945.

%ar Crincs act of 1945 (No. 45), cffective 11 October 1945.




Mr. Justice Rutledgc brands this as unprecedented (Rutlcdge
opinion 31), and objects to it as making the tribunal "the sole and
exclusive judge of the credibility, probative value and admissibility
of whatever may be tendered as cvidence® (Rutledge opinion 4).

This general rule of evidence is not, as tho Justice apparently
assuncd, a wholly novel one, It is derived from two highly rcputable
sources, That part reading “such evidence as in its opinion would bo

of assistance in proving or disproving the chargeY was lifted from the

>

British regulations rcferred to Supra.” The same expression is used

in the Canadian® and Australian’ rcgulations,

2Sec, 8 (i): M“at any hcariny beforo a #ilitary Gourt convened
under the Regulations the Court may take into consideration any oral
statement or any document appearing on the face of it to be authentic,
provided thc -tatement or document appears to the Court to be of
nssistance in proving or disproving the chargo, notwithstanding that
such statement or document would not be admissible as evidence in
proceedings beforc a Field Gencit i Court-liartial, and without prejudice
the generality of the foregoing in particular:-

(a) If any witness is dead or is unable to attcnd or to give
evidenee or is_ in the opinion of the Court, unable so to attend
without undue éelay, the Court may rcceive secondary evidence of
statements made by or attributable to such witness;

(b) any document purporting to have becn signed or issucd
officially by any member of any allied or encmy force or by any
official or agency of any 4llicd, neutral or cnemy governuent,
shall be adnissible as cvidencc without proof of the issue or
signature thereof;

(¢) the Court may roceive as evidence of the facts therein
stated any report of the 'Conite International de la Croix Rouge'
or by any representative thereof, by any member of the modical
profession or of any medical service, by any person acting as a
'man of eonfidence' (homme de confiancdg, or by any othcr pcrson
whon the Court may consider was acting in the coursc of his duty
when naking the report:

(d) the Court may reccive as cvidence of thc facts therein
stated any depositions or any record of any nilitary Court of
Inquiry or (any Summary) of any exanination made by any officer
detailed for the purpose by any nilitary authority;

(e) the Court may receive as evidence of the facts thercin
stated any diary, letter or ocher document appcaring to contain
infornation relating to the chargo;

(f£) if any original document cannot be produced or, in tho
opinion <2 the Court, cannot be produced without unduc delay, a
copy of such doeunent or ot :r sccondary cvidecnce of its contents
nay bc received in evidence;

65cc. 10 (1).

7330# 9 (1)0




The second part of the AFPAC rule, which makes admissible "such
(evidence) as in the commission's opinion would have probative value
in the nind of a reasonable man#, is the rule of evidence prescribed
by President Roosevelt for the military commission appointed by him
in 1942 to try German saboteurs.8 That Presidential order was upheld
by the Supreme Court in Ex perte ~uirin, 317 U.S. 1. The &FRC rulo
actually is more strict than th.: which governed the Quirin Commission,
for it requires a decision on probative valuc to bc madc by the
entire commission, rather than merely the presiding member,

The “probative valuce® standard is also that prescribed for the

trial of European war criminals by the Allied TVar Crimes Tribunol

now sitting at Nuremberg.9
™he 4FP4C rule therefore is supported by emincntly respectable

and authoritative precedent and exemple. 1t 1s closely sinmilar
to the rules of evidence applied by american administrative tribunals
and repeatedly approved by the courts, (Sec administrative Regulations,
U.S. Dept. of agriculture, 7 CFE 900,1)., |

Its effect in moaking the commission the exclusive and fincl judge
of the weight of admissible evidcnee was also the effect of the Quirin
rule, and is *ho effect of the rule applied by the British, Canadian
and Australian governments, The iritish (See. 8(i)) and Canadian (Scc,

10(2))

'87JF.R. 5103, Thec rule: “Such cvidence shall be adnittcd as
would in the opinion of the Prcsident of the Cormission, have probative
value to a2 reasonablec man,"

YCharter subscribed to by U,S., Great Britain, Russila and
Fronce, august 8, 1945, article 19; “The Tribuncl shall not be bound
by tcchnical rules of cvidencc, It shall adopt and apply to the
greatest possible oxtent expeditious and non=technical procedurc and
sholl adnit any evidence which it deenms to have probative valuc,*




regulations expressly provide that "It shall be the duty of the Court
to judge of the weight to be attached to any evidence given in pursuance
of this Regulation which would rot otherwise be agdmissible.," Such is
implied in the Australian and AFP4C regulations,

Affida s and other documentary cvidencg, Tho specification,
in paragraph 16 of the 4FPiC rcgulations, of various types of documentary
evidence adnissible "in particular, and without limiting in any way

the scope of" the proéeding general rule of evidenee, again follows

the forn and content of the Britishl® and Canadian regulations., The

dustralian rcecgulations do not i::=ludec this particularization, but in
lieu thereof authorize the Gov.ruor-general to make supplemental
regulations governing thce admissibility of evidence, 1+ Lny such docu=
mentary cvidencee thus deseribed in the «&F'PaC regulations is subject,
of course, to the preceding general rule of evidence, and hence is
admissible only if found to be helpful in proving or disproving the
charge, or to have probative value in the mind of a reasonable man.,
The obvious purpose of this particularization of certain types of
documentary evidence in 4FPAC paragraph 16, and in the British regula-
tions, is to make clear beyond question that these forms of evidence
may be adnitted, as well as other forms, if they meet the general
requirements, 4ctually nothing is added to the substance and scope
of the general rule of evidence,

dpparently the admission in cvidence of ex parte affidavits
aroused ur. Justice Rutledge more than any other feature of the
Yamashita trial, He refers to ° c¢se, and perhaps other documentary
exhibits, as "untrustworthy, unverified, unauthenticated evidence

which could not be probed by cross-cxauination or other means of testing

loNote 5

1¥Commonwealth of Lustralia War Crimes Act 1945, Sec. 14 (e).
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credibility, probative value or authenticity® (Rutledge opinion 10).
Yet the use of affidavit evidence in trials of this naturc 1s not

umasual. The British regulations authorize its admission, It 1is

being utilized nost liberally in the Hurcmberg trial.

Tribunals enforcing international law customarily receive cvidence
in the form of ex parte affidavits under a well=established rule of

the law of nations. It is for the tribunal to determin what weight

should be attributed to them (Ralston, Law and Procedurc of Internation=-

Tribungls,
p. 165; 1 Wignorc on Lvidence, pPie 153, 156; Parker Cgse, uexico,
opinions of the Commissioners, Docket Wo. 127). Serndifcr, op. cit., P
1607, discusses the matter as fo.lows:

NOver no phase of th. iow of evidence has there been such
a divergence of views auong jurists and counscl trained in the
civil law and in the anzlo=anerican law, partvicipating 1in
international judicial proccedings, as with refcerence to
the propristy of aduission of affidaviits and their evaluation
as evidence., This is due lorgely to the fact that affidavits
are quite foreign to lawyers accustomed TO civil law proe=
cedure, there being few provisions concerning affidavits in
the codes and statutes of the civil law countrices .... The
extensive use of affidavits as o form of evidence in 1n-
ternational judicial proccedings is fundementclly a matter
of necessity. In many cases no other form of evidence is
available. The Permenent Court of International Justice
has rulos that the affidavit of a person may bc prescnted
without producing hin as & witness."

In the Caldera Coses, 15 Court of Cleains, 546, Davis, J., observed:
" International tribunals arc not bound by local restraints.
They always cxercise great lotitude 1n such natters gnd give

to affidavits, and somectines even TO unsworn statcnacents the
force of depositions,"

r

A nilitery commission tryl: , o person accused of violation of

the laws of w-r is procecdingz under and 2pplying intornctioncl law,
there is basis in custom, theref. =, for thot commission TO follor a
liberal standard of cvidence si _.r to thet gzencrally applicd by
tribunals applying intornotionsl low, This 1s truc despite the criminal
nature of the nilitary coiuzission's procccdings, oS distinguished from
the civil claims agoinst States involved before the usucl internctional

11
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Thus 89% of those specifications was covered by oral testimony.
In the eleven instences whoere no oral testimony was offcred
in support of & specification, the ovidence offurcd was as follows:

affidavits only.- 5 specifications (6, 76, 86,

Lffidavits and other documncnts =
2 specifications (4, 40)

Official rcports only = 2 speci-
fications (45, 57)

Captured Japancse documcnts only -
2 specifications (8, 92)

Reference to the bills of porticulars will show thot these cleven
specifications covered solclyby docuncntery proof could in no sonsc
be considercd in the aggregote =3 a major part of the casc cgoinst
Yanashita. Csrtainly no one of those itcms was cssential to support
the charge. They all could hav. boen cxeluded without moterially
affecting the broad territorial .nd quantitative pattcern of atrocitics
allcged, Exclusion of all of thc docunentary cvidonce used as to those
eleven specifications would not heve doprived the rccord of any
evidencc csscntial to a finding of guilty as chorged, nor is it con=
ccivable thot the scntence prescribod the commission would hove becn
any lcss severe.

As a nmatter of fact, the Prosccution cheerfully acquicsced in tho
coimission's original rcfusal to roceive affidavits in evidence as the
solé proof of a particular specification., The coniidssion wes not pro=-
ceeding under any rulc (such as is oppliceble in sone Federal courts)
whereby all specifications of 2 bill of particulars nust be proved in
order tc support the indictiient. Thus the Prosecution, in frauing the
bills of porticulars, hod included nanerous itcns not essenticl to
establish the charge and on which proof night or nizht not be offered,
depending upon thc circunstane . Thus no effort was made to prove

23 of the 123 specifications (Itens 5, 14, 18, cte.) for rcosons such as
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pressure of time, the rolatively nigor character of some of the items,

and unavailability of certain Witnesses.

iir., Jus..ce Rutledge was again in error in junping to the con-

clusion that the commission's 1 4oy reversal of its ruling against

affidavits as the sole proof of an alleged atrocity, was due to %"tho

necessity to the prosecution's case of the prohibited type of evidence

and of its prejudicial effects upon the dofonse" (Rutlcdge opinion 11).

That reversal hod nothing whatever to do with the ccse then

being tricd by that commission. It was due_sololy to a fear that tho

original ruling might ostablished an unfortunate precedent

broadly phrased

for subsequent trials, particularely in Japan where oral testinony

usuclly would not be availoble. The Prosecution was sotisfied with the
, and

original ruling, so for as the Yanashita trial wes conccerncd
B

had prepared to procced on that basis.

In revoking its carlier ruling, the commission nerely affirmed

nits prorogative of receiving an. considering nffidavits or depositions,

sf it choosaes to do so, for whatover probative volue the Commission

believes they may have, without ~cgard to the prescntation of sone

partially corroborative orasl t_suinony.® The Commission thus did

not rule that affidavits not orally supported would neeessarily be re=

ceived. It properly corrected the previous ruling to conform to the

goneral rule of cvidence governing tho comnmnission.

In passing, it should be pointed out thet the defense itself took

full ~dvantage of the liberal rule of cvidence. 1ts oxhibits include
official reports, and cven 15 noWSpaperse. In-

Mre

ex porte affidavits,

cidentally, only the dofensc of fored neuspapers in evidonce,

Justice Rutledge's reference to nowspapers Oh page 3 of his opinion

thereforo appears rother inappropriatcs

The use of cx parte affidovits 1n the Yanoshite tricl did not

nocessarily deprive the defcnsc * opportunity to cxanine thc porsons
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involved. 411 of the affidavivs wers frocly aveilablc to the defonse

prior to the tricl together with any information the rrosccution may

have had relative to the affiants, Of the 103 affidovits introducecd

by the Prosecution, 74 were of residents of the Philippines and 29

defonsc vias frec

were of persons residing in the Unitcd States. Tho

to interrogate, and call as witnesses, if desired, thosc persons

~vailable in the Philippincs. They could havo arranged for intere

rogation of those located outside that arca, and presenably could

have obtained additional ~ffidavits thoroefrom had they cared to do SO0,

Defense counsel had almost two full months, from the time of their

appointment to the end of the Prosccution's case in chiaf, in which

to evaluate the prosccution's affidavits and obtein counter-cffidavits.

They therefo.c were not wholly without means of "probing and testing®

the affidavits which the prosccsion uscds

The use of ex partc effidavits in Jopanesc war crimnes trials

rests upon compelling practical consicorotions, The cevidence wwhich

has been gethered for thase'trials has largely been "perpetuated” in

affidavit form. L4umerican prisoncrs of war who expericenced or witncss=

ed prison ceaup OT other atrocities have been returned to the United

States, many of them for oxtionded hospitalization. Their statements

wore taken in affidavit form,

In the Yomashita trial affidavits of persons availeble in the
Usually those

Philippincs were used for corroboration purposes only.

persons were located far from .onila, or os in the case of sone

proninent young wonen o suf fered rape, were extrenely reluctant to

appear at the trial in person.

More irrortant were the afTidavits of libereted internces oF

prisoncrs of var who had return  to the United States. Efforis to

obtain the personal appearanco: + the Yamashita trial of tho kcy wite

nesses anong thesc persons wore unsuccessful,

15




Hearsay. Mr. Justice Rutledge objects o the adnmissibility of
hearsay testimony (Rutledge opinion 7, 8), The hearsay rulo was do=
signed to protect juries from evidence not subjected to cross-cxamina-
tion and which, due to their inexperience, they nizhte not be able to
weigh properly for probetive valuc. It is a feature of trial by jury.
(V Wignore on Evidence, Scc, 14260).

It is well cst-blished th t oduinistrative tribuncls may cone
sider hearsay cvidoncc., (Comsolidated adininigtrati 0, Vo National
Labor Relati-ns Board, 305 U, S. 197, 229=230; ligtional Labor Rolations

serviee Co, (Lo, 24) 129 F, 2d 933.

Hearsay cvidence is olso coiuion to international tribunals, (I

Wignore on Evidence, p. 1533 Ralston, Low and froccdurc of Intor-

pational Tribupals, p. 216).

Certainly the procecdings of a militory commission cro not &
jury trial, They arc not considered or requirsd 10 be judicicl in
character. (Ex parte Vallandinghem, 1 ¥all, 243). The general
of ficers how sat on the Yameshita coumission had extensive adninil-
traotive and executive expericnce, Obviously they were competent 1o
recognize, weigh and cvaluate hearsay testinony,

Even for jury tricls the hearsay rule, complicated end whittled
down as it is by its nuncrous oxccptions, is of quostionable useful=
ness. &8 Uimwore (V Wigoore on svidence, 3rd Ed., Sce., 1427) sayss

"The ncedless obstruction to investigotion of truth
caused 5y the hesrsay rulc is due mainly to tho infloxibile
ity of its oxceptions, to “hc rigidly technicel construce
tion of those exceptions the courts, and to the eniorce=
pnent of the rule when dits contravention would do no hornm, but
would assist in obtaininz o complete understonding of the
transaction, In 211 probebility, if we closed our cyes

(2 good deal of the time) to thc Hoarsey rule, and allowed
the witness to tell his story, heorsay ond all without
interruption, we should not only sccurc a uore lucid picturc
of events nnd o snmoother trial, but should in all probability
arrive just as nesr thc truth in the end.”

It would seen, thercfore, thot the militsry is amply justifiocd in
authorizing its war crimes commissions to roceive in evidence hearsay

testinony which they find to have prob-tive value,
16




Opportunity to Prepare Defense

that Yomashita was not given suf=

The dissenting opinions cherge

ficient time to prepare ai adequate defense, It is submitted that

the extent and

this conclusion arises fron a 1isapprehension as tc

of the work required of the defense in this osorticular CaSCe

ring for trial. wa greatly sim=

nature

The task of the defensc in propa

plified by the fact that the atrrzities charged agoiast Yampshita

had been investigated inpartial. - by the tar Crimes Investigetion

Detachment ao danila, for the pr “poscC of determining whether wrongful

acts had been comditted, and by oaom. Thc results of thesc inves=

tigations, inclucding of ficial r oJorts supported by all the =

of eyewitnesses cnd survivors, varc frooly ~yailable to defense counsel.,

This material made it wholly unnccessary for the defense to undertake

its own complecte investigation of cach 1tcm of the bills of particulars.

The zist of the defcnse on the facts was that Yomashite had not

ordcred or condoned, and had no knowlcedge of, ony violation of the

awg of wer, and that he did, or made reasonable effort to do, cvery=

411 of this, of course,

L]

thing possible 1o prevent such violations.
was peculiarly within the knowledge of the occuscd and his subordinated
readily evailable to defense counscle

The defense staff consisted of six amcrican counscl, two Japoncse

counsel, one Joponsesc interpret. , WO scerctarics, and two officer=

investigators., The comnission on scveral occasions offcered additional

counsel or assistants if the de: asc sO desircd.

Counsel had threec full v. .S (or 33 days fron service of the

charge) before triel in which to deternine, oreonize and preparc a

defense, plus an ~dditionsl three wecks cdurlng prosentation of tho

prosecution’s casc.




+to defense objections to proceeding On the supplemental

the beginning of trial,
the items of that

In response
the commission

bill of perticulars filed av

prosecution to teke up any of

rofused to permit the
bill until all those of the first bill of particulars had been covered,

unless the defense expressly agreed otherwisc.

It is significant thot no:.. of the scveral defcense nmotions for

eontimuance " reccss VoS supported by any showing, oral Or written, of
eny precise grounds for such du_ .y Had the dofense required additional

time to locatc Soume jnportont . -oness, OF to obtain an affidavit

sy other:isc +o0 obtolin some gssen=

countecring soOme prosccution offidavit,
tial information, and had made a proper showing to thot offect, pre=
sumably thoc conmission would have rented a rcagonasble time for that

purposce
thot the defense actually did have

It would appear, thercfore,
a reasonably sufficient timc to prepare their case. 1f 1T WoS contended
that extraordinary circumstances required additional tine, certainly the
trial commission fariiliar with thesce circumstonces VoS best. able to do-

The record does not support an agsortion thct the

teraine thot issue.
commission acted arbitrarily or unreasonably upon defense counsel's

requests for andditional tine.
otion in the iuremberg tricl for a

It noy be noted that a defense @

three=week reCCss in hich to prepore nftor close of the prosecution
cnse viaes denied Oy the .Jlied T Crincs Tribunal, (fiashe De GCo Post,

20 Feb, 1946). Therc, 2as in the Yoneshita trial, the tribuncl hed narned
the defense early 1in the trial thot no unnceessary aeloys =ould be tol=

eratecd,

The ultimate issuc raiscd oy the dissenting opinions 1n the

Yanashita casec, 80O far as proccdurc is concerned, is whether war eri-

inzl
18




trials by military comaissions can be conducted fairly without resorting
to the technical rules of procedure epplicd by americen criwinal courts,
llany of those rules were never intended to apply to a fact=-finding body
of men acting within the field of their own special troining and eX=
perience, such as a military commission, Some would sO hamper and
restrict the functions of a militery commission as to preclude success=
ful prosecution of guilty war criminals under the circunstances usually
surroundinz such proceedings. That was the cxperience of the Leipeig
Trials after Vorld Vlar I. 4n i rpreter for the British Mission at
those triazls reported (iiullins, Leipsig Triasls, 1921, p. 20-31):
WIf is exceedingly d° “ficult, if not impossible, for

Englishmen to prove the - .luct of ex-enemy general

according to the standar . of proof obtaining in British

courts . « « . the immedi. te result wvas that it vas im-

possible to proceed agoinst many of the worst offenders."”

The requirements of fair trial, as contemplated under international
law and the principles of american justice, would scen to be met if
the accused is informed of the chorge agoinst him, may be essisted by

qu~lified counsel and if necessary an interpreter, may plead not guilty,

is tricd for the offense charged, and hos opportunity to present his

defense., (See irticle 26, Convention for Crection of an Internationcl

Criminal Court, 16 November 1936 (unratified), VII Hudson, International
Lezigletion, p. 879.

It is subnitted that cll of thesc requiremcnts are covered by the
regulations under which Yonashitz was tricd, and thot certainly the trial
was conducted in ncccordsnce with those requirements, Intornotionsl law,
the proctice ~dopted by the other .anzlo-Saxon countriecs, and the
judicially approved procedurc - stonarily followed by «ncrican non-
judicicl tribuncls, all providc preccdent and support for the rcesulations
applicd in the Yonoshita trial.

any proposal for substantial umodification of the currcnt rczulations

or the node of trial followed in the Yanashita casc must be welshed against
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If the

the practical difficultics <hich surround war criminsl trials.

hearsay rule and similar technicalities of jury trial are to be applied

by the war crines tribunals, the members of those tribunals nust be

nen trained in the law, and the estimates of the tinme to be devoted

to war crimes prosecutions must be radically revised.

1f affidavits are to be excluded cs ovidence, arrangements mustv

be made to transport overseas to the sccnes of their suffering lorge

numbers of men and women only recently returned to their homes and

families; or resort must be had to depositions, or interrogatories

and cross-interrogctories, admninistered by a large stoff of attorncys

here in the Uaited States. 2ither of these latter nothods would

necessarily greatly delay the t~ 11s new prepered for on the basis

of partial affidavit evidence.

There are compelling reasons way all n-tions undertcking the

prosecution of war erininals hove clothed their trial tribunzls 7ith

broad, nontechnical procedural authority., There appeusrs no reason

why true justice cannot be done through such methods.

/s/ Robert i, Kerr
/t/ ROBzKT u. KERR

dajor, Infantry




GENERAL 1 ADQUARTZRS
SUPREME COMMANDER FOR THE ALLIED POWERS
LEGAL SECTION, MANILA

FROM: Chief, Pros Div
TO : All Prosecutors.
The following enumerated briefs and reference material is avail=-

able for your use. Chief Clerk, Pros Div will obtain desired material
and proper receipt will be required.

I. Briefs:

Ref. No. Description

Prosecution SOP
2=\ Articles of Viar, etc.
2-B " wow o Applicability to Trials, ctc.
2_c n " n > " " n 3 n
Bombardment by Naval Forces in Time of War, cuc.
5 Collective & Individual Responsibility in
International Law, ctc.
6-A Responsibility of Commanding General for Atrocities
Conmitted by Subordinates
6-B Commend Responsibility
6-C " n
6D " n
6-B " "
65-F ] "
6= " 1
6-H " H
10 Milligan & Vandigham
11 Soviet Intentions to Punish War Criminals
12 | Trial of War Criminals
17 Legal Nature and Punishment of Criminal Acts, etc,
21 Trial of War Criminals by Military Tribunals
22 Universality of Jurisdiction Over War Crimes
23 Versailles Treaty in Part Only
2L Documcnt Of fering
<5 Amendment of Charges
30 Perpetration of Testimony by Witness in U.S., ctc.
32 Quirin Case - Transcript of Record and &argument
33 " n - n n n H " vol II
34 Renunciation of War as an Instrument of National
Policy
Justice Jackson'!s Report to the President on Trial
for War Criminals
Right of Cross-Examination
Introduction in Evidence
Military Commission - Law to be .Applied by
Substantive Law to be Applied by Military Commission
Military Commissions - Law to be .pplied - Procedure
Witness - Power of Military Commission to Compel
Attendance
Staff Officers - Liability for War Crimes of Troops
Documents - Admissibility Where Some of the Entries
Are /dmittedly Errcneous etc.
Armouncement August €, 1945 by U.S., Great Britain,
Russia, ctce
Military Commissions -~ .;ibstract of Leading U.S.
Supreme Court Cases - Pullman vs Tennessec
Military Commissions - /bstracts of Lecading U.S.
Supreme Court Cascs
Constitution of U.S. Compels no Rights on /lien
Enemies
Bill of Particulars - Function of
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Description

Military Commissions by /inon
Confessions and /Aduwissions /gainst Interest
Military Commissions and Provost Courts
Jurisdiction of Commanding Generals to Lippoint
Military Commission-
Guerrillas - When Thcy Are War Criminals - Right to
Trial
Stare Decisis : '
Evidence - Admissibility of Report by Investigators
Military Necessity
Photographs, Maps, Sketches
Dying Declarations
Willfully - Definition of
Confessions ~ Necessity of Collaboration
Foundation for Admission
Quirin Case - Abstract and Opinion
. " = Full Report
Moving Pictures - Authentication to /idmit in Evidence
Tanaka Memorial
War Criminals and International Law by Robert Jackson
Reprisals
War Criminals ar: not Entitled to the Status and
Rights of POW
Notice of Judicial Proceeding
CG, AFPAC - Authority to Try Yamashita
Jurisdiction - A Military Commission has Jurisdiction
Over Offenses Against International Law ctc.
War Crime - A Charge tiat a Commander Pcrmitted his
Troops to Commit Atrocities ectc.
Jurisdiction = A Military Commission May Seat Anywhere
2tcCe
Habeas Corpus - U.S. Ex Rel Innes vs Hiatt
" " ~ Philiopine Statutes and Decisions
Jurisdiction - The Philippine Government Has Not
Ceded to U.S. Exclusive Jurisdiction ctc.
Habeas Corpus and Other Constitutional Rights of
Liccused War Criminals
Enemy Aliens - Proclamation of President Denying them
Access to the Courts
Military Commissions }May Be Appointed to Seat Even
Where Civil Courts arc Open; May Be Appointed by
Local Commander Without Express Authority from
the President
Superior Order - As a Defense to War Crimes
War Crimes and the Punishment of War Criminals by
Major Robinson
Military Commissions - Trial of War Criminals - General
Background and Orientation
Brief - Higashiji
Justralian War Crimes Regulations
Jurisdiction = A Nation Mgy Prosccute for an Offense,
ctc.
Former Testimony of Witness etc.
Civilian Internees - Rights as Prisoners of War
Open City - Bombing is Unlawful
Quarters - Refusal to Grant is War Crime
War Crimes Indictment Against Goering et al
Surrcnder by Japan
Hoarsay Rule Does Not Apply in Trials Before
Military Commissions
Hearsay Evidence is /JImissible in Trials of War
Criminals by Milit: ry Commissions
Habeas Corpus Proceedings - Forms of
Forms of Certificates Authenticating Record
Decision of Commissions
Bill of Particulars - Forms of
Charges and Specifications - Forms of
Opinions
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Description

Authorization by President of Commission 1o Prosc=
cutor to Summons3 -nd Swear Witnesscs -~ Forms of

Admissions and Confessions

Accessories

Report of Re

Civilian Inhab

Jurisdiction of One Nation to Punish War Crimes
Against its Allies

Inter-American Judicial Committee

Land Warfare - Cases and Materials - on the Law of

Military Government Courts in Germany

Commission on Responsibility of Juthors of World

War I, etc. |
Customary Intornational Law and the Geneva Convention

Treatise Binding on Japan

Cross-Examination of Acaused - Scope of

Record Certificate - Re True Copy = Form of

Clemency - Recommendation for - kForm of

Japanesc Army Regulations etC. = Translations of

Punishment of War Crimes

Law Libraries - War Crimes mnd Reforence Material

Regulations Governing Trial of War Criminals

Arraignment Procedurs

vYamashita Case - Opinion of U.S. Supreme Court

Nationality Law etc.

Japancse Regulations etc.

Opinions Regarding War Crimes Matter

VMemorandum in Opposition to Motion for Sub-poen
Duces Tecum etc.

Answers to Questions for the Trial of Yamashita

Hearsay Evidence, Inadmissible etc.

Filipino Civilians acts as Interpreter ctc.

Jurisdiction of U.S. Military Commission Over
Atrocities Committed in the Philippines After
3 September 1945

Rules Governing Trials of War Criminals etc.

Charter of International Military Tribunal of the
F&r East ctc.

Memorandum - Accused War Criminal has no Privilege
Ageinst Self-Crinmination etc.

Collection of Various rules in Handling P.Vie
TABLE OF CONTENTS

Of ficial organization of P.W. Intelligence Burcau

Provisions concerning handling of P.W.

P.W, Camp Orders

P.W. Trcatment Rules

P.W. Treatment Detailed Rules

P.W. Allowancec Rules

P.W, Scrvice Rules

P.W. Dispatch Rules

Dispatched P.W. Treatment Rules

P.W. Service Requisition or matters concerning order of
presentation of P.W. Service Requisition.

P,W. Punishment Law

l{atterlconcerning Treatment of P.W. Camp and dispatched
place

Matter concerning to P.W. Management

Matter concerning transpartation of P.W. on government
railways

Matter concerning transportation of P.W.

VMatter conceming maintenance of P.W. camp establishment

Matter concerning allowance and supply of P.W, of ficers 2t
the beginning of the Period.

Matter concerning allowance of P.W, officers
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Description

uthorization by President of Commission to Prose=
cutor to Summons and Swear Witnesses -~ Forms of

Admissions and Confessions

Accessories

jtants of Occupied Territory etce
ions of Philippine Supreme Court

Justices
Jurisdiction of One Nation to Punish War Crimes
Against 1its Allies
Inter-American Judicial Committee
are - Cases and Materials - on the Law of
Government Courts in Germany
on Responsibility of juthors of World

i
Customary Intcrnational Law and the Geneva Convention
Treatise Binding on Japan
Cross-Examination of Accused - Scope of
- Re True Copy - Form of
Clemency - Recommendation for - Form of
Japanesc Army Regulations etcC. = Translations of
Punishment of War Crimes
Law Libraries - War Crimes and Reference Matcrial
Regulations Governing Trial of Var Criminals
Arraignment Procedure
Yamashita Case - Opinion of U.S. Supreme Court
Nationality Law etc.
Japancsc Regulations etc.
Opinions Regarding War Crimecs Matters ctc.
Vemorandum in Opposition to Motion for Sub-poenc
Duces Tecum etcC.
Answers to Questions for the Trial of Yamashita
Hearsay Evidence, Inadmissible etc.
Filipino Civilians acts as Interpreter ctcC.
Jurisdiction of U.S. Military Commission Over
Atrocities Committed in the Philippines After
3 September 1945
Rules Governing Trials of War Criminals etc.
Charter of International Military Tribunal of the
Far East ctc.
Memorandum - Accused War Criminal has no Privilege
Against Self-Crimination etc.

Collection of Various pules in Handling P.Ye.
TABLE OF CONTENTS

of ficial organization of p W. Intelligcnce Burcau

Provisions concerning handling of P.W.

P.W. Camp Orders

P.W. Trcatment Rules

P.W. Treatment Detailed Rulcs

P.W. Allowance Rules

P.W., Scrvice Rules

P.W. Dispatch Rules

Dispatched P.W. Treatment Rulcs

P.W. Service Requisition or matters concerning order of
presentation of P.W. Service Requisition.

P,W. Punishment Law

Matterlconcerning Treatment of P.W. Coamp and dispatched
place

Matter concerning to P.W. Management

Matter concerning transpartation of P.W. on governrent
railways

Matter concerning transportation of P.W.

Matter concermning maintenance of P.W. camp establishment

Matter concerning allowance and supply of P.W, officers at
the beginning of the Period.

Matter concerning allowance of P.W, officers
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ration and allowance of P.W.
JW. clothing and equipment
andling of national treasury

Matter of amount of

Matter concerning P

Matter concerning h
wage

Matter concerning trea’ nt of P.W.

Matter concerning allo nee of medical member of enemy

country and religious pCrsSONSe

Matter conccerning treatment of conemy boat passengerse
Matter concerning allotment of special service unit.
civilian employed

ter concerning
by army
(Same as above)
Matter concernring all

tax of P.We

owance of PJW. camp guards and civilians

employed in the ammy having wounded army personncl
Matter concerning custody of revenues and expenditures of

contributions in recgard to P.W.

Matter of Trcatment of
who died in battle
Matter concerning hondling of P

Rules of treatment of Amy detainced persons
Matter where P.W. camp personnel will have additional duty

of Amy detained pcrsons canpe
Mattcr concerning management of destitute encmy couniry

peoplc.

2., P.W. Mail Regulations
Regulations in Treatment of P.W. Mail

Regulations of P.W. postal money order
W, postal moncy orders

Regulations in Treatment of Peiie

Matter concerning rovision of rules of P.W, postal
money order

gelection of rules in contro

forcign country Ppc ople
Matter concerning rales in control of transactions with

foreign country pecple matter concerning trans-
portation of contributed article or things left
bchind by P.Vi, or detained non-combatants

1 of transactions with

3, Treaty concerning laws and customs of Land Warfare.

1929 concerning reform of

Geneva Treaty of July 27,
4 in battle field units

condition of sick and injure

Treaty concerning 1imitations of usc of right to capture

in sea battle.
We

Trcaty concerning treatment of P

Attached papers o trcaty of July 27, 1929 concerning

treatment of prisoncrs

Matter of communication from England and UeSe Govern-
ments regarding treatment of P.We

Matter concerning stntement of observation of articles
of International Trecaly of July 27, 1929 by England,
Canada, Australia, New 7caland concerning treatment of

of application of U.S.

Government observing Red Cross Treaty and Intcrnational
treaty of July 27, 1920 concerning treatment \

of 1929 in rcgard W

Matter coneerning use of treaty
Africa.

trcatment of P.We 1N Japan md Se

Matter concerning tren smission of application of U.Se
government observing Red Cross Treaty and International

Treaty of July 27, 1929 concerning treatment of P.We
L




tement of obscrvatien of article

of Intornational Treaty of July 27, 1929 by England,
Canada, Australia, New 7ealand concerning treatmont of

P .“t .

Mattcr concerning whother or not t apply the P.'e
treaty to detained non-combatants.

ansmission of attitude of Australia,
overnment from Red Cross Intcrna-

Matter concerning gta

Matter concerning tr
Canada, Dutch Indics g
ticnal committcc.

Matter of noticc from Intcrnational Rod Cross committece
head in regard to method of transmission and collcction

of information concerming Pllie

Matter of notice fron Intcrnational Rod Cross committec
head, Max Huber in regard to method of transmission and
¢ information conccrning P.W,

Matter concerning P.W. comp namce

Matter concerning P.W. camp dctached placec namCe

Matter concerning tran sportation of P.¥s

Matter concerning transpartation of Japan proper prison-

ers by navy vessels.

Matter of interior transportation of P.¥e

Mattcr concerning service of P.'W.
of ficers and warrant of ficers.

Matter concerning arrangement of desposition of scr-

vice of PJWe

Matter concerning time ~f service duty of P.We

Matter concerning control of work of P.We

Matter concerning rule of controll of P.W, Scrvice.

Matter concerning P.W, Camp labor woges of PeWe

Matter concerning W2ages of P.We

Matter concerning wages snd service of P.We

Mattor concerning wages and service of Pelie autside

of the army

Maticr of publication of condition of service of P.W.

Matter of Pl ranks of officers.

Matter coaccerning -1 lowance of P.W, who are probationery

of f icerse.
of allowance of Polie

Matter concerning notification

Matter concerning the pricc of clothing of P.W. of ficerse.

Matter of supply  of tckaseo to P.is

Matter concerning amowd: 5 of westriction in sale of

liquor.

concerning the amownt of money held by PeWe

5
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Matter concerning donation of blood used by P,V. when
he 1is injured.

Matter concerning wage of service of non-military persons,
enemy country boat personnel, things left behind and
money left behind by P.W.

Matter concerning summary of communication of will, things
1eft behind and money left behind by P.We

Matter concerning management of things left behind by
P.W.

Matter concerning tréatment of P.W. who are personncl
of capturcd vessels,

Matter concerning spherc of enemy country medical personnel.
Matter concerning P.W. guard personnel.,
Matter of article of reply in regard to management of P.W.

Matter concerning management of mall addressed to P.We
who are transferred

Matter concerning rcport of srticle 15 of the detailed
regulations of treatment of P.W.

Matter concerning communication of individual health
in P.W. campe.

Matter concerning report of death of P.We

(same as above)

Mattcr of sending diagnosis of death.

Matter of autopsy of corpse of P.W.

Matter concerning management of remains of dead P.W.

Matter of sending reference concerning management of
remains of P.W,.

Matter of report of death of P.W, outside of American
after liberation

Matter concerning individual supplement of Punished P.W.

Matter of revision of temporary inspection of mattor
concerning report of P.W.




Translation by TZL; Shigemoto

P.W. camp regulations - pages 5-6

1. P.W, camp is a place where P.W., under thc control of
the army, are taken in.

P.We camps will be established according to theilr
necessity and the minister of war will decide the place

and the opening and closing of the camps,

The minister of war will decilde the place of P.W, camp.

commender end garrison commander will supervise the

Army
minister of war,

camps but will be under the control of the

The head of the camp will came under the army com-
mander or garrison commAn lor -nd will manage the affairs of

the campe

£f will receive the orders of the

Members of the sta
ach assigned task.

head of camp and will take charge of e

N.C.0. and minor civil of ficial will receive thc orders
of the higher official and will engage in thc duties of the

campe

When it is necessary, army commander or garrison com=
mander will dispatch subordinates who will assist in the

duties of the camp.

Depending on the provisions of the former article, thosc
who arc dispatched will listen w0 the command and Ssupcre

intendence of thc head of camp.

REGUL..TIONS OF P,W. LABOR PLRTIES

12 - Page 26

A person, outside the Amy, who has been authorized

the use of a P,W, labor party, will comply with the P.We

~ta¥s

camp commandants regulation in providing the necessary
guards during the time of labor and have the guards take

orders from the P.W. camp commandant.

17 - Page 26

If a person, who is authorized to use P,W/, working

parties, carry on his work contrary to the regulations

sct forth by the ccmmandant of the PJW. camp, such pri-

vilege will be cancelled.




of PoWe PPy 134-135

orning Treatment
1929)

Treaty conc
Geneva on July 27,

(Signed at

that can be avoided will be minimizcde
will be mitigated. Tt is acknowledged
of all countricse

in war, disaster
Morsover, PeWe conditions
that the above will be the duty

Desire to oxploit the Hague International Tr
the provisions in regard to the rules and customs of war a

as all attached rules of the original re

eaty gspecially
s well

General Rulcs
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2. By circumstanc ial eviccnce.
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order TO convict the ;Urput,rator cwo Lmportant clements

mast be cstublisheds
1, Thec fact that & person diecd by unnatural means

that cxclude e conclusion of suicide, and

9, That s0™ certain individual Wwas the perpet.rator.
In the casc of Nanyo we have Soms seven specifications. 1 will deal
ficabions sgnarately but because LhC Ird, 4N, 6th and

with these speci
' ] my argu=

7th have had the sS7lL

ment as to them &S =0 ritirety insofar 285 thac

and rifth specifications ha

d.fense is conc erncde
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The term alibi as I am using it is tie strictly 1c3al one not thc

meaning any kind of an excuses

popular one

Tn this connection all seven specifications 1

and as referring to

quote from the 15 American Jurispradence Pe 1L Sec. 3142

Mhe X X X X X significance of the word "Allbi" X X X X

by which 2 defendant undcr-

scene of the crine 2

a physical circumstance and derives its entire potency

as a defensc from the fact that it involves the physi-

of the accused; and an

impossibility of the guilt
the

cal

in defense of specification #3 which

Defendant offcrs as his alibi
re and killing of Faustino

brutal mistreatment, tortu

accused him of the
er 21, 1944 or thereabouts, and

alindog and Ricarido Alindog on Decemb

sch accuses him of the brutal killing of Ramon

of Specification #. wh
about 18 Feby 1945 and of Specifici-

Dizon and Benito Mirivellecs on Or

cation #b and #7 which accuse him of thc murders of Dionisio La

mirders of three others and

Tosa, on Or about 5 Dece 1945 and of the

or about 8 Dec. 194k, the

the attempted mirder of Marcos de Tomas on

and one half months;
Dec, 21, 1944 the approximate datc of the killings charged in Speci-

18, 1945 the approximate dat
approximate dates of Spe-

o of Specification #L

fication #3; Febe

and Dccember 4 and 8, 194k the respective

cifications #6 and ¥

nse of alibi 1is dismetrically dif-

The time olement in the defe

the facts of the crime are

forent in importance according to whetheX

or by circumstantial gvidencce

proven by eyewitnesses
with the killings

Specification #3 charges Nanyo

To illustrate:
Their arrest together with that of

of Faustino and nicarido Alindoge.

witnessed by the
9

Leopoldo sgravante Was wife of Faustino and the




mother of Ricarido, i.c. Romana Ballesteros; their slivguier that same
day was witnessed by Leopoldo Agravante. The perpetrator, Nanjo, was
recognized, He was fully identified. The facgs of their arrest and
killing and the identify of the perpetrator are established bccause
they were scen not arrived at by some process of deductive reasoning.
No presumptions have to be indulged in,

A fact according to Yebster is "A thing done;" the quality of
being actual." Once "the thing done" is established nothing in the
world can "undo" it., It camnot be destroyed as a facts Thcrefore
the date or time when the facts became actualities is of no practical
importance whatsoever., Every witness as 0 the facts could have
var;ied concerning the date but so long as their testimony has not
been discredited and is belicved the facts are established actualities
and cannot be undonc.

Where we are dealing with eyewitnesses, and no questions involving
statutes of limitation are involved, dates are less than of secondary
importance. They arc of relatively minor importance. For instance what
did the respective members of this Commission do on August 25th last?

| Think, for a moment; vhat do you remember better dates or events?
Does the event- an actuality - became less so because you attribute O
it a wrong datec: Of course not, It is ridiculous to argue to the
contrarye.

there we have the case of 2 murder to which there has becen no eye-
witness, the evidentary facts necessarily are quite diffcrent. Identifica-
tion of the pistol used, finger prints, foot prints, 2 motive perhaps, the
day -and hour of death becomc facts of prime importance. ind when coupled
together and a suspect is accused evidence that he was in the vicinity on

the date and hour becomes of prime importance. If the fact of death occur-

ring at midnight, for instance, beccmes the established fact and the accused

can established the fact that he was at a country club dance two hours distan
his alibi becomes perfect. The time clement in such cases is of prime
importancee.

We have no such problems




Defense Counsel, banks on the date December 5, as the ¢ <.s for thelr
al1ibi to the charges in connection with the bayoncting of ..arcos de Tomas
and the murders of Felix Amador, Felicito Alba, Pablo Polonio and Dionisio
La Tosa, .

Tt is claimed that if Nanjo arrived with Takahashi's unit at Bago he

could not have been in Bacolod on the dates Dec 5 to Dec 8th. The credible

evidence is that he not only could have been there between and on those

dates but that he was,

Bago is 18 kilometers fram Bacolod, that 1is 114 miles or 23 minutes
by a truck travelling at 30 miles per hour, Murcia is about 12 kilometers
from Bacolod or 7 3/4 miles in and by South direction and about 15
kilometers northeasterly or 9 3/8 miles an easy 3 hour hike from Bago.
Granada is abaut 9 3/4 kilometers or 6 miles from Bacolod.

Takahashi is one of thrce witnesses relied on to establish his alibi
for the Dionision La Tosa and Marcos de Tomas atrocities - respesctively
specifications 6 & 7. He testifies that he was at Victorias from the end
of August 1944 (exact date unknown) to the first part of December. He
states that it was really the fifth of December. He remembers that date
because he was bombed on thc road. He was bombed 20 or 30 times but can
remember Oct, 22 or 23rd as the only other date of a bombing (Vol. XVI,
991).

This memory feat so timely‘ and coincidental to Nanjo's injury is
either a pure fabrication or a mistake, It is one or the other. He,
kKanda and Solgdad Pastrano can't all be right. Their testimony 1s completely
irreconcilable, Soledad Pastrano positively fixes the date of Nanjo's
hospitalization as December 8, That date was coincidental with the
birthday of her daughter so she claimed. At any rate it is as good a
memory fixer as is a bombing which proves to be one of 20 or 30, the dates
of a1l of which werc neithcer notcd nor remcmbered,

Now, if Nanjo entered the hospital on December 8th then according
to Kanda's testimony the unit arrived in Bago on December 2nd not Dec. 8
as Takahashi testified. Remember Kanda was with it., He arrived at Bago
with it. Three days later he went tO Bacolod distant abairt 23 minutes
in a truck at 30 miles per hour, to get medical supplies. That
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would be Deccmber 5th., He remained therc 3 or 4 days - o the third day
Nanjo came in having been injured on that §me day. Tiat +~ould be December
8th,

The testimony of these two defense witnesses utterly distroys and
refutes the claims that the unit arriw}cd at Bago on Dccember 5th and the
claim that Nanjo received his injury the next day as made by Takahashi,

Any rcliance on Takahashi's testimony is further destroyed, if that
cauld be possible, by his own memory Ife"'.J".lures on critical and important
personal events,

The record in the case of U.,S. vs Takahashi disdoses that hc was

found guilty of the 5th Specification to the charge therein. I was for

the becheading by him personally of one Leonardo Bobit on March 7, 1944

in the Town of Silay. He conducted the raid and arrestcd Bebit. It was
a large public execution, His guilt as to that charge contributed to
his sentence of decath yet when asked in this case whether he conducted

a raid in March in the vicinity of the Hacienda Calasaf hc was unable

to remember whether it was in tho erly, middle or latter part of March.
After prompting under cross-cxamination he conceded that perhaps it was
the 7th of March, .Jssuming that hc didn't bchead: men personally cvery
day at public executions that should have been an outstonding date

in Takahashi's lifce Yet he had practically no memory of it at all. So
what reliance can be placed on his memory as to dates in this case? None,

Apparently training activities in his unit became active 2s soon
.as it arrived at Bago. He distributed one platoon in Granada (P995)
and two in Murcia. Nanjo operated with his accustomed activity, He was
back on his old stamping grounds and started training mcn immediately
by patrolling the vicinity of Granada where he pickcd up Marcos de Tomas,
Dionisio La Tosa and four others.

The conclusion after weighing all this evidence is unavoidable that
Nanjo conducted a raid or a training episode on or about December 2nd
and perpatrated the murders of La Tosa and those named in Specification
#71 a day or several days before he was wounded as hc claims,

/n analyzation of the tcstimony of these three witnesses, a weeding
out of the incredible from the crcdible explodes this alibi as thoroughly
as an atomic bomb could and lcaves no other hypothesis than guilt,
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The Time Element (Alibi) as to Specification i/,
This Charge states that on or aboaut Febe 18, 1v!5, Noaj;c killed
Dionisio Antera and Francisco Villasor, ncar the hacicnaas Presentacion

and Matab-ang, Nanjo'!s defensc is an alibi, His attormeys claim that he

was in the Hospital on that date. Two months and 10 days after having

received an alleged leg wound (Dec. 8th). This wound was inflicted
by a 25 cal., bullet from a Japancse pistol, It is a matter of common
knowledge that the Jap forces were armed with German Luger pistols of
25 cal, The scar at the point of entrance on Nanjo'!s leg bears this
out. Competent Mcdical testimony says that a wound of the kind described
and as shown by thce X rays should not incapacitate a person a week; that
he should be on his fcet almost immediatelye. But allowing for some
slowness in the healing process the man should be ambulatory in days
and practically fully recovered in a =—e—mceceemc—ma—-—,

Kanda was thc last person who saw Nanjo in the hospital, Hc says
it was abaut the middle of Februcry. That could be the 15th or earlier.
He didn't know whether or not Nanjo was an ambulant patient, He presumed
that he could walk because he had crutches., There is no evidence that he
was required or needed to use crutches, On the contrary competent
medical testimony of record is to the effect that Nanjo should have been
walking 6 weecks before February l5th,

Eyewitnesses positively declare that he certainly wns walking
on February 18th becausc he visited his old stamping ground, country
and pcople that he was familiar with, with a patrol which came either
from Boroboro or Bacolod and that he peformed once more his favorite
stunt of slaughtering Filipino civilians, This another 2libi balloon
has exploded, How desperately thc chief defensc counscl felt his case
to be in this respect is evidenced by the dubiously tactics of talking
to a defense witness without first inviting opposing counscl to be present
and by attempting to have her relract testimony given,

Read from Vol, X = P, 615

In justice to the defense counsel inwvolved, the license to inter-
view defense witnesses had been accorded him, Good taste required that he

avail himself of that license only after inviting prosecution counsel
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to be present. That he failed t* do. The time elemcnt .. . >pecification
5 which charges that in or abaui the month of Aprll .°LJ “:icadant Nanjo
mistreated and killed Roman Dizon and Benito Miraveli..s ncar Magbugo,

Gil Tanique testified: g

"T think only that it is abaut somewhere in the date of
April 4, but I am not so sure," Vol., VP, 359
Jonota mentions theidate as April 4th, VI -385.

The unit involved was 2 large one of over 100 men and was rctreating
towards the mountains. (P 444 - Vol. VIT also Vol. VIII 518; X, 548, 582)
Jonota later (P. 447) says "what I understand is that we were arrcsted befor
the date April 4, VII - W7 Gil Tanique testified that prior to April 4th
he saw many gmﬁps of Japs headed for the mountains. (X-607). He was
askeds

"Q Was that the last graip of soldiers that you saw heading
in the dircction of the mountains from either Granada, Concep-
cion, Boroboro?"

A. That was the last I know because the /mecricans werc coming

and the Japanese soldiers were going into the mountains, "

(X~609)

Defense Counsel has again mnde the fatal crror of failing to distinguish
the time element as rclated to a.case the where the corpus delicti and the
perpétrator are respectively proven and identified by eyewitness andwhere
the same elcments must be proven by -c ircumstantial evidence, Here we are
dealing with eyewitnesses. Men who were on the spot in every sense of
the word.

Tanique and Jonota have both disclaimed exact knowledge of the date.
The former believed that it might be abcut April 4the The other was of
the impression that it was just prior to April 4the Their e vidence lcads
to the only possible inference that it was on or about that date and
probably just prior to it, Yamaouye'!s testimony corroborates the claims
and the cvidence of the prosccution. (tell why)

He states that on the night of .;,.pril 1 he left Boroboro, which was
the area of the Takchashi unit (XIITI 798 That early in the morning of

April 4th he reached the Takahashi defense area and saw Nanjo there,
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Whether Nanjo got there an ~ur or a day ahecaa O
no importance whatever,

Takahashi statcd that Nonjo arrived in the mounbains 1, Lne end of

March or beginning of April. (1007 - XVII)

Prepared by Thomas D. :iitken and used
in Case of USA vs Masao N/ANJO
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RES T8 & G:1 B
/ber

4P0O 500
AG 0005 (2 7 Dec 46)LS-L 27 December 1946

SUBJECT: Amendments to Regulations Governing the Trials of
Accused War Criminals

TO Commander-in-Chief, United States army Yorces, Pacific.

Reference is made tO?

a, Lebtter OCrder, AG 000.5 (5 Dec 45)LS, General Head-
quartecrs; onpraene Cormmanacr for the allled Powers,
subjscts Miezal sions Governing Trials of accused

d L N

War Crimirals.” and,

be Lettcr, Hoadquarters, Unlted States Army Forces,
Wostern Pacific. GSJL 000De5, 4 Oct ber 1946, rce-

ok
que: ting author. zation for civilians to administer
oaiths,

The following amcndments arc dirccted In Letter QOrder,
subject: "Rogulotions Joverning the Trials of Accused
Var Criminals," reforred to in paragraph la above:

~agraph la, delete the words "units and organ-

C....J L

I
OIlS «

2¢e INDPpy
at

iz n

&
1
be In paragraph 3a, dclcte in the lasty sentence thereof,
the words "in open court" and add immcdiately arfter
sadid last scntonce the followings "This fact will
be announccd by the president of thno commiszion 1in
open court,"

Delete paragraphs 5d(4) and 5d(5).

Delcte "(6)" from 5d(6) and substitutc therclor
VLS

Delote parcgraph 5d(7) and substitute thercior:

n(5) .11 purport~d confessions or stabtomonts ol the
accuscd sholl be admicsible in cvideoncce with-
out any showingz thot thcy were voluntarily
modc. If it 1s shown that such confecssion or
stotement was procured by mcans which the com-
mission be  icves to have been of such character
that they ay have caused the accuscd to mako
o felsc st._.tement, thce comaission may strikoc
out or disrcrard ony such portion thercof as
was so procurcd,’

In paragraph 5g, delete the filrst sentence and
substitute thcreciors

M., Sentcnecce The commission may scnicncc an
accuscd, upon conviction, to dcath by hanging
or shooting, imprisommoent for lifc or for any

USJ:L VS

Prosecuf":[on FXNibDlt
Rcecived

l -

RESTRICREDY

T ————————————— e S e e e St S i )




Rale S L. R L

loss term, forfciture of rcal or porsonal

propcrty, finc, or such other punishment us
the commission shall determince to be propere”

Ze Add paragraph 7 as follows:
"7« O0.THS,

Qe Power to ‘dministecr Oaths,

Any person, military, naval, civilian,
who, by compctent authority, 1ls assigncd
the duty ol administering, investigating,
prosccuting, or defcnding suspccted war
criminals subject to trial under thoso ro-
gulations, and, while acting undcr the
assignr .nt, may be empowverced by thce Suprome
Comman. zr for thc <llicd Powers or hils
deaign.ec, to acdministcr oaths with rcspect
to 2ll matters in the e¢xccution of such
duty." |

Thosc amendments shall not affect any caso in which
the accusecd has bocn duly arraigncd, and, exccpt. as
amcnded, 21l provisions of the subjcct rcgulations
contvinu¢c to rcmaln in full force and cffcct,

BEY COMILND OF GUNERLL Mac.RTHUR:

/s/ John B Cooley

/t/ JOHN B CODLEY
Colonul, 1GD
Adjutant General

AG 00065 (27 Dcc 46)LS-L lst Ind,

GENER.L HEADQUARTERS, UNITED STALTES ARMY FORCES, P.CIFIC, AP0 500,
27 Doccember 1946,

TO0: Commanding General, Unltcd States irmy Yorccs, Westcrn
PaCifiC, LPO 70,

The amcendments dirceted in the basic communication arc
transmittod for your adoptio.. and compliance,

BY COMIM.LND OF GENER.L MaciRTHUR:

/s/ John B Cooley

/t/ JOIN B COOLEY
Colonel, ..GD
Ldjutant General

-
RS T-REG T K




GENERAL HEADQUARTERS
SUPREME COMMANDER FOR THZ ALLILD POWERS
LEGAL SECTION, MANILA BRANCH

23 January, 1947,

MEMORANDUM FOR ALL PROSZCUTORS:

SUBJECT: Consolidation of Standard Operating Procedures,

Following is a consolidation of various SQOPs issued
to members of the Prosecution Division for the past few
months, This compilation has Lcan prepared in order that
you have an issue of this mater’.2l in your rarsonal records,.
From time to time distribution will be made, It is suggested
that eack procecuter securse a folder o envelope tc ¢ nntain
such distribution:

Interview of Convicted Prisonc 3 »nf Tar s LuPOY

b — il —— A — - —— B . —

All members of the Prosecution Division desiring to inter-
view convicted war criminals held at LuPC7 wlll prepare a check
sheet for Mr. Yard!'s signature addressed to Executive Officer,
War Crimes Trials, requesting permission to make the interview,
stating the subject of the interview and the persons who will

take part in the interview,

Access to Prosccution and Defense VWitnesses

le In a telephone conversation between Mre. Yargd and Mf.

Bonda on 28 September 1946 the following agreement was reached
concerning access to prosecution and defense witnessesg

ae Clvilian witnesses, =-- Prosecution and Defense

will have access to onc enouher's witnesses only after clearance
has been obtained from (Chief, Prosccution Division, Legal Section.,
GH(O SCL.?, Msnila Branch, or Chief Defense Counsel, Request for
access ©to any witness already callcd will not be made unless 1t
1s Dbelieved that the witness cr 1 be used by the party requesting
the interview, It is not expec cd or intended that the privilege
herein accorded eithcer side ma: be used sing Ly for "fishing"
purposes, Lt is intended that i1f the witness®' name 1s obtained
7 prosecuvtion or defense in the regular course of investigation
after which it is discovered that the witncss has been called
already by the other party, thon usc of procedure outlined in
this paragraph may he madec, ‘

be Prisoners of war, -- If the prisoner of war 1s bein;
held as a suspected war Criminal and charges have not yet been
served upon him, then he 1is accessible to either prosccution or
defense without any clearancec, If charges have been s erved upon
any Japanese, or 1f draft coples of a charge have been made
avallable to defense counsel, then the prosecution must obtain
clecarance f»om the Chief Defense Counsel to have access to such
Japanese for any purpose whatsoecver,

2, This agrcement is becing mado known to all members of
this Section for irmediate compliance,




Analxsis of Record

1. In view of the fact thet in the P
on of many cai-S and even during trial, in-

trial investigatl

harge and spccifications and names
charge and specifications are
v the following 1s requosted:

£" gnd under the
dcscrib-

ed, discovered DY the Prosecutor before or Auring trial will
be stated 1in brie ing the ceneral nature of the inci=~

nformation including the full name
d reference tO volume and pPage of

] If the 1:acident does
] state-

rosecutor!'s pre-
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b, All requests for movement or detention of prisoners
of war will be handled through the Apprehension and Interrogat ior
Division, Legal Section, Manila Branch. Telephone: City Hall
877 or 588,

¢c. Prior to secing any CONVICTED (Sentenced or Conde..-
ned) Japanesc, written permission from the Executive Officer, wa.
Crimes Trials, is necessary. This permit should be in tripli-
cate and should list the names of all convicted Japanese for
interview and the names or functions of all persons who neced to
be present at the interview. Only persons connccted with tar
Crimes Trials or Legal Scction, Manila Branch, will be pcrmitted
to interview convicted Japanesc,

de Camp card index files will not be scarched by @ yone
not nssigncd to Wer Crimecs Liaison Offlco.

ee No Compound will ve entered without a pass,

fo Report to the Compound Cormander or Senior Non-=Com
upon cntering any Compound, All prisoncrs for interview will
be sccured through them and will he rcturncd to them after intepr-
view,

ge No sentenced person will be interviewed botween
the hours of 1100 and 1300, nor after 1600 hours. N, detalned
prisoner of war will be interviewod between the hours of 1115
and 1300, nor after 1600 hours,

he No weapons or camcras will be allowed in any oi the
Compounds, They w1l be checked with the guard at the Compound
gate, ,

i, Military personnel will be in complete uniforn,
slceves down, buttons buttoned, ctc.

je A speced limit of 10 miles per hour will be obscrvec
on the postT,

ke licss arrangements:

officcrs and civilian employees of the Army
may cat in the Officer's Mess., Thc Lialson officc at LUPOW Camp
#1 will bo notified at lcast thrcc (3) hours in advance if it 1s
desired to utilize this privi. gee A service foc of 50 ccntavos
will bec paid by all civilians using the mcus, Officers will not
be required to pay this servicc chargc., Enlistcd mon will moss
in the Enlistcd Mcss Hall,

Relcase of Documcnts to Mcmbers of Foreign Governmcnts

1., Thoere have been many instances recently where membors
of this branch have cither gliven original documents or copics
thercof, or have cxpresscd supposcdly official’opinions To
moembers of foreign govermmcntis and other outside U. S. Army
agencics, This practice is to be discontinucd immediately,
and in the futurc pemission to rclcase any document wnavso-
ever is to bec obtained from the Exccutive Officer., This docs
not pertain to the previously established SOP of providing the
defonsc counscl with copics of affidavits in advance of tho
date of trial when the witness will not be placed on tac stand.




a. This subjcet is to bc brought ©o the attention of all
personncl by division chicfs as soon as possiblc,

Translation of Charges and Spccifications

All requests for information on translation of documcnts,
etc., cxcept to Research Divison, must be cleared through Chief,

Pros Div,

----------

Military Cormmission Data Shcet

1, 1In rccent trials the rccords have failed to dis-
close that certain requircd proccdurcs vorc accomplished.
It is the duty of the Prosecutor TO SCC that such omissions
do not occur,

2, Thore has been prepared by the Theater Judge Advocate
a Military Commission Data Sheet similar to the ckeck shecetT
used in courts martial proccedings, & COPY of this data shcot
is attached hereto. Effective at oncc prosccutors will complcte
a data sheet for each casc, as follows:

Above "Name" of the accuscd will be entercd the
names of all accused in the case preccded by the "p" number
of the case, 1o entry will be madec as o MNationality"' or
tiilitary Status™. Each numbored 1ltom will be properly
choeked in the column marked "Prosccutor'. As indicated,
questions 21 and 22 nced not bc answercde. This chcek snccT
will be s igned by the Chief P osccutor with the date when
complectecd, It will be rcturncd to the Chief Clcrk along
with Prosccutor!'s Summary of Trial and Report, Thercaficr,
it will be included in the "p" filc as a permancnt rccord,

Usc should be made by the Prosccutor of this data
shecot throughout the trial and ro cronce should bec madce To
it before and immecdiately after .0 announcencnt of thc find-
ings and secntenco,

Prosccutors will sccurc a Copy of this data shcet
from Chicf Clcrk, Pposccution Division and will sign this
chock shcet as indicative ofthe fact thaet he has rcad thc
asbovc and sccurcd the data shect,.

annex "AW Japancsc Affidavits

1. It has bcon the practicec ol some investigators and pro-
sccutors in interrogating and obtaining affidavits from Japancsc
to ask quustions thru the interproter, rcceive thc answor in
Japancsc, have thc samo interpretcd.and then immediately rcducod
to Fnglish and in that form signcd by the witness., As & con=
soqucnce, at the timc of trial, whcn confrontcd with chc statoe-
ment the witness demies knowlcdge of thc contcnts or claims that
he did not understand the contents whoen offidavits was read to
him and beforc he signcd 1tT,

o, In ordcr to eliminatc tc problem sct forth above,
the following proccdure will be followcd:s

(2 Tf the Japancsc is able to writo, hce will be askcd




(b) If (a) above is accomplishcd, translation of the
statomcnt will be made in our Intorprcter-Translator Scctlon.
It will not bc nccessary that the witness, in advancc of triai,
sce the English translation or have it oxplained to hime, There:
after photostatic copies of thc original Japancsc statecment will
be madc and prior to trial the original statement togctheor with
thoe translation will bc submittcd to the Chicf Interpreter
for llar Crimes Triald who will make such certificate, as he
deems proper, to the correctness of the translation.

(¢) If the Japancsc is unablc to write or rcfusc to
makc his statement in his own hand writing then the interprcter
should rcduce the guestions an” answers in Japancse To Japancse
characters in the presence of “.e witness and then rcqucst the
witness! signature thcereto aft.r he has re.d his statcment,

If the witncss rcfuses to sign the statement but states that

it is correct, this fact should bc noted by tho interprcter and
propcer ccrtificate madc thereto DY the Intecrprcter. Therecafter,
the statement will be photosteted, translated and submitted

to the Chief Interpreter as auvovec outilncd.

3¢ Japancse statecments seccurcd in the above described
manner should be submitted to the Chief Interprcter for War
Crimcs Trials sufficiently in advance of trial to allow verili-
fication of thc translation and avoid declay after tho trial
has startecd,

Cancecllation of Witncss Request

L

honsion Division, by check shcet or by radio, notifles Tokyo
whieh officc in turn notifics the Japancsc government TO
sccure sa2id witnesscs. Very often difficultics arc cncoun-
tered in locabting a witness and a casc Zocs O trial, such
witness affidavit being used. Whencver such procedurc 1s
followed, the Exccutive Officcr of Prosccution Division will
be notificd by the Prosccutor conccrncd, and the request for
such witnoss will be canccllced with Apprchonsion Division,
Apprchension Division will 1in turn, by the quickcst mcthod,
arrange that the Tokyo officc s notificd of the canccllation,
A1l Proscecutors arc recquircd to rcad the above and initial this
page beclow,

When Japencsc witnesscs arc rcquested from ToXjo Approe-

/
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