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BEIGN OF CIIARLES II,

it mote prudent to submit to the ruling powers, and in 1653
he was chosen Deputy Recorder of Northampton; but he
neither obtained nor sought any farther preferment till the
Restoration. By the death of his elder brother he obtained
possession of the patrimonial property, reckoned worth 600
a year, and he was to have been made one of the ¢ KNIGHTS
oF THE RovAL OAx” if that order, which was in con- -
‘templation, had been established. Although he represented
the county of Northampton in the Convention.Parliament
and that which followed, and he was looked upon rather as
a country squire than a lawyer, he had a liking for the pro-
fession, and he continued to attend the courts and to go the
circuit. In 1663 he was made a Baron of the Exchequer,
and for six years he sat, almost dumb, listening to profound
elucidations of the law from the lips of Lord Chief Baron
Iale. It was then convenient that he should be transferred
to the King’s Bench *, where he still maintained his repu-
tation for good sense and discretion. No one having
dreamed of his going higher, the news of his appointment as
Chief Justice of England caused considerable surprise; but,
on account of his inoffensiveness and gentlemanlike  deport-
ment, there was a general inclination to support him and to
speak well of him.

He held his office two years, ——tlll the Popish plot broke

" “out, and the Government deemed it necessary to substitute -

for him a tool better fashioned for doing the horrid work then
on hand to their mind — Sir WiLLIAM ScroGas; who,

" next to JEFFREYS,—and at a very short distance from him,—

Tle decides
the great
case of pri-

" vilege on
the coms.
mitment of
Lord
Shaftes.
bury.

is considered the most infamous judge who ever sat on the
English bench.

During Lord Chief Justice Raynsford’s time, one case of
great public interest arose, and this he disposed of very satis-

* factorily. The famous Earl of Shaftesbury——having been sent

to the Tower by the House of Peers, under a warrant which
merely stated that it was:“ for high contempts committed
against this House,” without specifying what the offence was

*2 Keble, 46 On this occasion he took precedence of 2 King's Bench
Punsnc, who had been made a judge after him : — « Et donque sans auttre cere-
mony, il seu sure le ba. supra- Morton, quig, il fust Barongdeverdnt que Morton
- fust fait Justiee.” ~~1 Sid. 408..



LIFE OF CHIEF JUSTICE RAYNSFORD.

" —sought to be discharged by a writ of kabeas corpus, return-
able in the King’s Bench,— on the ground that the warrant
was illegal ; and he and his counsel argued very plausibly that
every freeman was entitled to know the charge on which he
was deprived of his liberty, and that what the Lords con-
strued as a high contempt- might, in reality, be an aet per-
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CHAP,
XIX,

A.D. 1676
—1678,

fectly innocent, or such as it was the duty of the party-

imprisoned to do under the obhgatlon of a statute or of the
common law.

At this time Shaftesbury was hwhly obnoxious to Danby,
the Prime Minister, who earnestly desired to detain his
rival in custody ; otherwise, no one can tell how the point of
privilege would have been settled. 'We are bound, however,
to suppose that all the Judges of the Court looked only to
the just principles on which parliamentary prxvxlege is
founded, and to Chief Justice Newdigate’s decision in Sn‘
Robert Pye’s case during the Commonwealth

Raynsford, C. J.: ¢ This Court has ne jurisdiction of the
cause, and therefore we cannot take into consideration the form
of the return. "We ought not to extend our jurisdiction beyond
its due limits, and the practice of our ancestors will not warrant us
in such an attempt. The consequence would be very mischievous
if this Court should deliver a member of the House of Peers or
Commons, committed for contempt, for thereby the public business
may be retarded ; for it may bé the commitment was for evil
behaviour or indecent reflections on other members, to the dis-
turbance of the affairs of Parliament. The commitment in this
case is not for safe custody, but in execution of the judgment given
by the Lords for the contempt; and, therefore, if he were bailed
" he would be delivered out of execution. For a contempt in fucie
curie there is no other judgment. This Court has no Junsdlctlon,
and therefore the prisoner must be remanded.” *

So he lay in custody till he was obliged to make an abject
apology to obtain his liberation, and he seemed for ever
ruined as a public man — when the Popish. plot suddenly
made him more popular and more powerful than ever.

The shadow of this coming event was the signal for the
dismission of Sir Richard Ra) nsford — the fn'at instance of
such an exermse of the prerogatlve during the pxesent

* 6 St Tr, 1171,

He is re-
moved
from his
office,
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REIGN OF CHARLES II.

reign.*  Although there had been before him four Chief
Justices of the King’s Bench appointed by Charles IL in
rapid succession, the first three had died in office, and the
fourth had voluntarily resigned. Raynsford was very un- -
willing to retire, but, being plamly told that this step was ne-
cessary for the King’s service, he at last quietly submitted, and,
as he had no quarrel with the Government, the act of cashier-
ing him was carried through with all becoming delicacy.

He retired to his country house at Dullington, and—having
founded almshouses there for the good of his soul, to main-
tain old men and old women, with an allowance of 2s. weekly
to each—he died on the 17th of December, 1679, in the 75th
vear of his age. A monument was erccted to his memory in
the parish church, with an inscription from which it might
be supposed that he was a greater Chief Justice than Coke,
Hale, Holt, or Mansfield. I will give a -short specimen of
itr— ,
: .. % Richardi Raynsford Militis

Nuper de Banco Regls Capitalis Justiciarii, &e.
Eximii sut seculi decus,
Quem non ceeca sors, at spectata v1rtus,
Ad Hlos _quos ornavit honores evexit,
Quem summa in Deum pletas, in patriam charitas,
In Regem, in ecclesiam, inconcussa fides,

In juce dicendo-erudita probitas,
Asylum bonis, flagellum malis,” &e. &e. §

Never was there a more striking contrast than between
Chief Justice Raynsford and his immediate successor. SCROGGS
had excellent natural abilities, and might have made a great
figure in his profession; but was profligate in his habits,
brutal in his manners, with only one rule to guide him — g
regard to what he considered his own interest, — without a -
touch of humanity,—wholly. impenetrable to remorse.

It was positively asserted in his lifetime, and it has been
often repeated since, that he was the son of a butcher, and
that he was so cruel as a judge because he had been himself
accustomed to kill calves and lambs when he was a boy.

* « T, T, 3 Car.’I1., Mundum, ‘This term Sir Richard Rayusford was re-
moved. and Sir William Scroggs, one of the Justices of the Common Pleas, was
made Lord Chief Justice of the King’s Bench. ~ (1 Vent.329.y

t Bridges’ Northampton, i, 495.
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A ‘popular ‘bablad, pubhshed at the: 'tune when he was CHAP.
pourmg forth - innocent- bleed like . wates, contained these )
) stamas -— . .
« A Butcber’s son s Judge Cap‘nial,
Poor Protestants to enthral,
Aad Bugland to cnsfave, sirs;
Lose both onr laws and lives we soist,

When to do justice we entrust
So known an nr:ant .kna\e, sirs.

« Hig-father oncé cxcmpted was
- Out of all jyries} why? bfecnusg,
He was a man of blood, sirs.
‘And why the buteligily son (forsooth.ly
Should now bejudge and jury hothy
C'umot be understoad, sirs.

«The oo;i old man, with knife and knocks,
'Wade harmiess sheep and stabborn ox
Stoep- to him iw his fury;
But thie bribed son, like greasy oaph,
Kaeéls down and worships go]“den calf,
And massacrcstne jury ¥ ® .
There ave mmy grave prose authoritics to tlre same eﬁ’ech .
Roger North, whe must bave knoswn him familiasly for many
- yeats, and highly approved of his principles, says, « This Sir
William Scroggs was of a mean extract, having been a
butcher’s son ;”t and Sir William Dugdale, supposed te be
the most accurate of genealogists, being not only a man of
‘profound antiquarian learning, but at. the head of heraldry s
_GARTER KTNG AT ARMS, wrote, in answer to mqmneq on
the subject from Woed, the author of the ArmHEx®, “ Sir
William Scroggs was the son of a oneseyed butcher near
Smithfield B'ns ; and his mother was a big fat woman, wrth
‘a red nese like an ale-wife.”$
Yet it is qmte certain. that the usual solution of Scroggs’s His true
- taste for bloed ‘is a pure fiction, for he was born and bre(} q Pavemtage.
_gentleman,  Some said, jocularly, that he was descended - ’
from the ancient Welsh family Kilmaddocks of Kilmaddocks §,
“but, in_truth, his father was a;square, .of respeetable famﬂy

* 'lih)s metrical brohdsnde is enhtied “ J'ustxce in Mns:;,ucmde "

§ Life of t\orth. iop.296.

$ Athenwm, vol. iv. p: 117, Wood cauuons hn readers against giving mlphelt
‘eredit to this statement, as Dugdale had a "spite against Sewggs, who bad re-
fused to pay ‘certain fees to the College of Arms, which had been dcmandcd of '
~him when tie was made a koight, - N .

§ Kit) — mad +o%. .0 : ’

"R 38
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. LIFE OF CHIEF JUSTICE SCROGGS.

-

and good estate, in Oxfordshire. Young Scroggs was several
years at a grammar-school, and he took a degree with some
credit in the University of Oxford, having studied first at
Oriel, and then at Pembroke, College. 1le was intended for
the Church, and, in quiet times, might have died respected
as a pains-taking curate, or as Archbishop of Canterbury.
But, the civil war breaking out while he was still under age,
be enlisted in the King’s cause, and afterwards commanded
a troop of horse, which did good service in several severe
skirmishes. Unfortunately, his morals did not escape the
taint which distinguished both men and officers on the
Cavalier side. ’

The dissolute habits he had contracted unfitted him entirely
for the ecclesiastical profession, and he was advised to try
his luck in the law. He had a quick conception, a bold
manner, and an enterprising mind; and prophecies were
uttered of his great success if he should exchange the cuirass
for the long robe. He was entered as a student at Gray’s
Inn, and he showed that he was capable, by short fits, of
keen application ; but his love of profligacy and of expense
still continued, and both his health and his finances suffered
accordingly. ‘

However, he contrived to be called to the bar; and some
of his pot companions being attorneys, they occasionally
employed him in causes likely to be won by a loud voice and
an unscrupulous appeal to the prejudices of the jury. He
pragtised in the King’s Bench, where, although he now and
then made a splashy speech, his business by no means in-
creased in the same ratio as his debts. <« IHe was,” says
Roger North, “a great voluptuary, his debaucheries egregious,
and his life loose ; which made the Lord Chief Justice Hale
detest him.” Thinking that he might have a better chance
in the Court of Common Pleas, where the men- in business
were very old and dull, he took the degree of the coif, and
he was soon after made a King’s Serjeant. Still, however,
he kept company with Ken, Guy, and the high-Court rakes,
and his clients could not depend upon him. His visage being
comely, and his speech witty and bold, hé”was ,a favourite
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: 4
with juries, and sometimes carried off wonderful verdicts; CHAP.
. . . XIX,
but, when he ought to have been consulting in his chamber
in Serjeants’ Inn, he was in a tavern or gaming-house, or .. 1669
worse place, near St. James’s palace, Thus his gains were —1676:
unsteady, and the fees which he received were speedily spent
in dissipation, so that he fell into a state of great pecuniary
embarrassment. On one occasion, he was arrested by a Heisar
creditor in Westminster Hall as he was about to enter his :ﬁ:fd for
coach. The process being out of the King’s Bench, he com-
plained to that Court of a breach of his privileges as a Ser~
jeant; but Lord Chief Justice Hale refused to discharge
him. He afterwards pleaded his privilege, and brought an
action for what he called the illegal arrest, contending that,
as a Serjeant-at-law, he could only be regularly sued in the
Court of Common Pleas. The Judges decided unanimously
against him, Hale observing, ¢ Although Serjeants have a
monopoly of practice in the Common Pleas, they have a right
to practise, and do often practise, at this bar; and if we were
to assign one of them as counsel, and he were to refuse to
act, we should make bold to commit him to prison.”*
Mecanwhile, Serjeant Seroggs was in high favour with
Lord Shaftesbury’s enemies, who, on the commitment of
that turbulent leader to the Tower for breach of privilege,
had gained a temporary advantage over him. Through the
agency of Chiffinch, superintendent of the secret intrigues
of every deseription which were carried on at Whitehall, he
had been introduced to Charles IL., and the merry monarch He isin.
took pleasure in his licentious conversation. What was of };ﬁ‘:;‘lzdﬁ"
more importance to his advancement, he was recommended to
the Earl of Danby, the reigning Prime Minister, as a man that
might be useful to the Government if he were made a judge.
In consequence, on the 23d of October, 1676, he was knighted, e ;o made
and sworn in a Justice of the Court of Common Pleas. Six : ul(’x l::';;
Allan Broderick, in a letter to ¢ the Honourable Lawrence ihe Com-
Hyde,” written a few days after, says, ¢ Sir William Scroggs, mon Pleas.
on Monday, being admitted Judge, made so exccllent a speech
that my Lord Northampton, then present, went from West-

* Freeman 389.4 2 Lev. 129.5 8 Keb, 424, 439, 440.; Roger North's
« Lives of the Norths, 1. 187, ’ ) . ’
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cHAP. minster to Whitehall immediately, and told the King he had,

XIX-  since his happy restoration, caused many hundred sermons to

be printed, all which together taught not the people half so

much loyalty ; therefore, as a sermon, desired his command

to have it printéd and published in all the market towns in
England.”*

He under- WIr. Justice Scroggs gave himself little trouble with law

Chict };l"sr_d business that came before the Court ; but, in addressing grand

tice Rayns- juries on the circuit, he was loud and eloquent against the

ford. proceedings of the ¢ country party,” and he still continued to

be frequently in the circle at Whitehall, where he took op-

portunities not only to celebrate his own zeal, but to sneer at

Sir John Raynsford, the Chief Justice of the King’s Bench,

whose place he was desirous to fill.+ Chiffinch, and his other

patrons of the back-stairs, were in the habit of sounding his

praise, and asserting that he was the only man who, as head

of the King’s Bench, could effectually cope with the ma-

neeuvres of Shaftesbury. This unconquerable intriguer,

having been discharged from custody, was again plotting

-against the Government, was preparing to set up the legiti-

macy of Monmouth, and was asserting that the Duke of

York should be set aside from the succession to the throne

and prosecuted -as a Popish recusant. There had been a

reluctance to exercise the prerogative of cashiering judges,

which had been dormant during the long teign of Elizabeth,

and the abuse of which had caused such scandal in the

reigns of James I. and Charles I. But these scruples being

once overcome were wholly disregarded. From this time

the system recommenced of clearing the bench for political

reasons, and it was continued t:]l the vilest wretch the

 profession of the law could furnish being Chief Justice of

England, his tenure of the office became in some degree

mdependent.t
The immediate cause of Raynsford’s removal was the de-

A.D. 1678,

* Correspondence of the Earls of Clarendon and Rochester, vol. i, p. 2.

t In consequence of the intrigues of Puisne Judges desirous of becoming
Chiefs in the reigns of Charles H. and James I1., the rule was laid down at the_
Revolution that a Puisne Judge is only to attend one levee on his appointment,

.and is never again to appear at Court.
t Sir Robert Wright, James J1.’s last Chcﬁ Justlce, whe plesxded at the trial -

of the Seven Bishops, 5
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sire of the Government to have a Chief Justice of the King’s cHAP.
Bench on’whose vigour and subserviency reliance could XX
be placed, to counteract the apprehended machinations of
Shaftesbury.
" On the 31st of May, 1678, Sir William Scroges was Heis made
sworn into the office¥, and he remained in it for-a pemod of Eche'eff{‘{;
" three years. How he conducted himself in civil suits is Kings

never once mentioned, for the attention of mankind was en- Beneh.
tirely absorbed by his scandalous misbehaviour as a Criminal

Judge. He is looked to with more loathing, if not with more
indignation, than Jeffreys, for in: his abominable cruelties he

was the sordid tool of others, and in his subsequent career he

had not the feeble excuse of gratifying h1s own passions or
advancing his own interests,

Although quite indifferent with regard to religion, and

ready to have declared himself a Papist, or a Puritan, or a
Mahometan, according to the prompting of his superiors,—find-

ing that the policy of the Government was to outbid Shaftes- gTateenpg;t
bury in zeal for Protestantism, he professed an implicit ’s’"e“ct‘:'

belief in all the wonders revealed by Titus Oates, in the the poffnsh

murder of Sir Edmondbury Godfrey by Papists, and in the Tlot

absolute necessity for cutting off without pity all those who

were engaged in the nefarious design to assassinate the King,

to burn London and to extinguish the flames wiih the blood

of Protestants. He thought himself to be in the singularly
felicitous situation of pleasing the Government while he re-

ceived shouts of applause from the mob. Burnet, speaking of

his appointment, says, ¢ It was a melancholy thing to sce so

bad, so ignorant, and so poor a man raised up to that great

post. Yet he, now seeing how the stream ran, went into it

with so much zeal and heartiness that he was become the
favourite of the people.”t

The first of the Popish Plot judicial murders — which are Nov. 20.

more disgraceful to England than the massacre of St. Bar-

A.D. 1678,

* 1 Vent. 329. ; Sir Thomas Raynard, 244, :

1 Own Times, i, 69. He thus introduces our hero: —« The Lord Chief
Justice at that time was Sir William Seroggs, a man more#valued for a good
readiness in speaking well than either for learning in his profession or for any
' moral virtue, QHls hfe had been mdecenﬂy scanda!ous, and his fortunes were
\ very low.” .

©

%

t - -
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tholomew’s is to France — was that of Stayly, the Roman
Catholic banker. Being tried at the bar of the Court of
King’s Bench, Scroggs, accordmfr to the old fashion, which
had gone out duung the (‘ommonwealth, repeatedly put
questions to the prisoner, attempting to intimidate him, or to
involve him in contradictions, or to clicit from Lim some in-
discreet admission of facts. A witness having stated that
“ he had often heard the prisoner say he would lose his blood
for the King, and speak as. loyally as man could speak,”
Scroggs excla_lmed, « That is, when he spoke to a Protestant!”
In summing up, having run himself out’ of breath by the
violence with which he declaimed against the Pope and the
Jesuits, he thus apologised to the jury : —

“ Excuse me, gentlemen, if I am a little warm, when perils are
so many, murders so secret, that we cannot discover the murderer
of that gentleman whom we all knew so well.* When things are
transacted so closely, and our King is in great danger, and religion
is at stake, I may be excused for being a little warm. You may
think it better, gentlemen, to be warm here than in Smithfield,
Discharge your consciences as you ought to do. If guilty, let the
prisoner take the reward of his crime, for perchance it may be a
terror to the rest. 1 hope I shall never go to that heaven where
men are made saints for killing kings.”

The verdict of guilty being recorded, Scroggs, C. J. said, Now
you may die a Roman Catholic; and, when you come to die, T
doubt you will be found a priest too. The matter, manner, and
all the circumstances of the case make it plain; you may harden
your heart as much as you will, and lift up your eyes, but you

seem, instead of being sorrowful, to be obstinate. Between God

and your conscience be it; I have nothing to do with that; my
duty is only fo pronounce judgment upon you according to law —
you shall be drawn to the place of execution, where you shall be
hanged by the neck, cut down alive,” &e. &e. :

The unhappy convict’s friends were allowed to give him
decent burial ; but, because they said a mass for his soul, his
body was, by order of Lord Chief Justice Scroggs, taken

-out of the grave, his quarters were fixed upon the gates of

the City, and his head, at the top of a pole, was set on Lon-

. don Bridge. So proud was Scroggs of this explmt, that he

* Sir E Godfizy: "
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had an account of it written, for which he grantea am M- CHAP.
PRIMATUR, signed with his own name.* XIx.

I must not run the risk of disgusting my readers by a de- m
tailed account of Scroggs’s enormities on the trials of Cole- Other
man, Ireland, Whltebread Langhorn, and the other victims Ic':,,,:ﬁﬁ;:ed
whom he sacrificed to the popular fury under pretence that by Seroggs.
they were implicated in the Popish Plot. 'Whether sitting in
his own court at Westminster, or at the Old Bailey in the City
of. London, as long as he believed that Government favoured
the prosecutions, by a display of all the unworthy arts of -

. cajoling and intimidation he secured convictions. A modern
historian, himself a Roman Catholic priest, says, with temper
and diserimination, ¢ The Chief Justice Scroggs, a lawyer of
profligate habits and inferior acquirements, acted the part of
prosecutor rather than of judge. To the informers he be-
haved with kindness, even with deference, suggesting to them
explanations, excusing their contradictions, and repelling the
imputation on their characters; but the prisoners were re-
peatedly interrupted and insulted ; their witnesses were brow-
beaten from the bench, and their condémnation was generally
hailed with acclamations, which the Court rather encouraged
than repressed.” t - ‘

Meanwhile the Chief Justice went the clrcult and although Trial of a
the Popish Plot did not. extend into the provinces, it may be ,I;‘l’fs‘:"
curious to see how he demeaned himself there. - Andrew
Bromwich being tried before him capitally, for having ad-
ministered the sacrament of the Lord’s Supper according to
the rites of the Church of Rome, thus the dialogue be-
tween them proceeded : —

Prisoner: “1 desire your Lordship will take notice of one
thing, that I have taken the oaths of allegiance and’ supremacy,
and have not refused anything which might testify my loyalty.”

Seroggs, C.J.: ¢ That will not serve your turn; you priests have
many - tricks. What*is that to giving a woman the sacrament
_several times ?.” Prisoner: “ My Lord, it was no sacrament unless
I be a priest, of which there is no proof.” Secroggs: “ What!

' . ¢ .
* 6 St. Tr. 1501 —1512, For this he probably received a good sum of
money.

} t Lingard, °xii, 161.  See 7 St "Fr. 1—591,
-\

3
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you expect we should prove you a priest by witnesses, who saw
youordained? We know too much of your religion; no one gives
the sacrament in a wafer, except he be a popish priest: you gave
that woman the sacrament in a wafer; ergo, you are a popish
priest.” Thus he summed up: “ Gentlemen of the Jury, I leave it
upon your consciences whether you will let priests escape, who
are the very pests of Church and State ; you had better be rid of
one priest than three felons; so, gentlemen, I leave it to you.”
After a verdict of GuiLTY, the Chief Justice said, ¢ Gen-
tlemen, you have found a good verdict, and if T had been one
of you I should have found the same myself.”  He then pro-
nounced sentence of death, describing what seemed to be his
own notion of the Divine Being, while he imputed this blas-
phemy to the prisoner,—“You act as if God Almighty
were some omnipotent mischief, that delighted and would be
served with the sacrifice of human blood.” * '
Scroggs was more and more eager, and “ranted on that
side more impetuously,”t when he observed that I.ord
Shaftesbury, who, although himself too shrewd to believe in
the Popish Plot, had been working it furiously for his own
purposes, was taken into office on the formation of Sir Wil-
liam Temple’s new scheme of administration, and was actually
made President of the Council. But he began to entertain
a suspicion that the King had been acting a part against his
inclination and his judgment, and, having ascertained the real
truth upon this point, he showed himself equally versatile and
violent by suddenly going over to the opposite faction. Roger
North gives the following racy account of his conversion : —
“ T¢ fell out that when the Earl of Shaftesbury had sat some
short time in the Council, and seemed to rule the roast, yet Scroggs
had some qualms in his politic censcience; and coming from
Windsor in the Lord Chief Justice North’s ¢oach, he took the op-
portunity and desired his Lordship to tell him seriously if my
Lord Shaftesbury had really so great power with the King as he
was thought to have. His Lordship answered quick, ¢No, my
Lord, no more than your footman hath with you’ Upon that the
other hung his head, and, considering the matter; said nothing for
8 good while, and then passed to other discourse. After that time

¥ 7 8t. Tr, 715730 + Reger North,
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he turned as fieree against Oates and his plot as ever before he CHAP.
had ranted for it.” * XIX.
The first Popish Plot case which came on after this con- o 1680
version was the trial of Sir George Wakeman, the Queen’s He pro-
physician, against whom Oates and Bedloe swore as stoutly :g;::t‘;f of
as ever ; making out a case which implicated, to a certain Sir George
degree, the Queen herself. But Chief Justice Scroggs now Wakeman.
sneered at the marvellous memory or imagination of Oates;
and, taking very little notice, in his summing up, of the evi-
dence of Bedloe, thus concluded : —
~ ¢« JIf you are unsatisfied upon these things put “together, and,
well weighing, you think the witnesses have not said true, you
will do well to acquit.” - Bedloe : «“ My Lord, my evidence is not
right summed up.” Seroggs, C.J.: “1 know hot by what au-
thority this man speaks. Gentlemen, consider of your verdiet.”

An acquittal taking place, not only were Oates and Bedloe Attacks on
in a furious rage, but the mob were greatly disappointed, for tci:elefJ us-
their belief in the plot was still unshaken, and Scroggs, who Scroggs.

had been their idol a few hours agof, was in danger of being
- torn in pieces by them. Although he contiived to escape in
safety to his house, he was assailed next morning by broad-
sides, ballads sung in the streets, and libels in every imagina-
~ ble shape.
On the first day of the following term, he bound over in
open court the authors, printers, and singers of some of the
worst of them, and made the following speech —
“I weuld have all men know, that I am not so revengeful in Eloquent
my nature, nor so nettled with this aspersion, that I could not have ;’.’"ec.h by
. . im Iin his
passed by this and more ; but the many scandalous libels that are gwy vindi.
abroad, and reflect on public justice as well as upon my private cation.
self, make it the duty of my place to defend one, and the duty I
owe to my reputation to vindicate the other. This is the pro-
perest occasion for both. If once our courts of justice come to be
awed or swayed by vulgar noise, it is falsely said that men are
tried for their lives or fortunes; they live by chance, and enjoy
what they have as the wind blows, and with the same cer tainty.
Such a base fearful compliance made Felix, willing to please the
people, leave Paul bound. The people ought to Be pleased with

* Life of Guilford, i. 297.
N “ By his zeal in%he Protestan® cause he gained for a while an universal

lause throughout the whole nation.” — Athene, iv. 116.
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public justice, and not justice seek to please the people. Justice
should flow like a mighty stream ;-and if the rabble, like an unruly
wind, blow against it, the stream they made rough will keep its
course. I do not think that we yet live in so corrupt an age that
a man may not with safety be just, and follow his conscience; if
it be otherwise, we must hazard our safety to preserve our in-
tegrity. As to Sir George Wakeman's trial, I am neither afraid
nor ashamed to mention it. I will appeal to all sober and under-
standing men, and to the long robe more especially, who are the

best and properest judges in such cases, for the fairness and equality -
of my carriage on that occasion. TFor those hireling scribblers .

who traduce me, who write to eat and lie for bread,- I intend to
meet with them another way, for, like vermin, they are only
safe while they are secret. And let those vipers, those printers

and bookscllers by whom they vend their false and braided ware,
look to it; they shall know that the law wants not power to punish -

a libellous and licentious press, nor I resolution to put the law in

force. And this is all the answer fit to be given (besides a whip) )

to those backney writers and dull observators that go as they are
hired or spurred, and perform as they are fed. If there be any
gober and good men that are misled by false reports, or by sub-

* tlety deceived into any misapprehensions concerning that trial or

myself, I should account it the highest pride and the most scorn-
ful thing in the world if I did not endeavour to undeceive them,
To such men, therefore, I do solemnly declare in the seat of jus-
tice, where I would no more lie or equivocate than I would to
Ged at the holy altar, I followed my conscience according to the

* best of my understanding in all that trial, without fear, favour, or

reward, without the gift of one shilling, or the value of it directly

or indirectly, and without any promise or expectation whatso-".

ever* Do any think it an even wager, whether I am the greatest
villain in the world or not—one that would sell the life of the King,
my religion, and conntry, to Papists for money? He that says
great places have great temptations, has a little if not a false
heart himself. Let us pursue the discovery of the plot in God’s

name, and not baulk anything where there is suspicion on reason-
able grounds; but do not pretend to find what is not, nor count

him a turncoat that will not betray his conscience nor believe
incredible things. These are foolish men who think that an

\ ]

* From this asseveration a %uspicion ‘arises of pecuniary corruption, but I
believe that Scroggs was swayed in this instance by a disinRrested love of
rasecality. . ' ..

L
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acquittal must be wrong, and that there can be no justice without cHAP.
an exeeution,” - XIX.

‘Many were bound over; but I do not discover more than i?ay_o;_—
one prosecution brought to trial, — that against Richard 16s0.
Radly, who was conu(,ted of ‘speaking sca,ndalous words of
the Liord Chief Justice Scroggs, and fined 2007

When the Earl of Castlemaine— the complaisant husband Acquittal

of the Earl
of the ng s nristress ~— was brought to trial for being con= of Castle.
cerned in the Plot, Scroggs was eager to get him oﬂ’ stil] maine;
despising popular clamour. Bedloe. being utterly ruined in
reputation, Dangerfield was now mmrched up, as the second
witness, to support Oates. e had been sixteen times con- -
victed of infamous offences; and, to render him competent, a
pardon under the great seal was produced. But the Chief
Justice was very severe upon him, saying, in summing up, to
the jury, < Whether this man be of a sudden become a saint
because he has become a witness, I leave.that to you to con-
sider. Now I must tell you, though they have produced two
witnesses, if you believe but one, this is insufficient. In
treason, there being two witnesses, the one believed, the other
disbelieved, may there be a conviction? I say, no. Let us
deal fairly and above board, and so preserve men who are
accused and not oruilty ?  The defendant being acquitted, the
Chief Justice was again condemned as a renegade.} _ .

He further made lumself obnoxious to the charrre of having and of Mrs,
gone over to the Papists, by his conduct on the rial of Ms. Cellier
Elizabeth Cellier, who, if she had been prosecuted while he
believed that the Government wished the Plot to be con-
sidered "real, would unquestionably have been burnt alive
. for high treason, but now was the object of his especial pro-
tection and favour. The second witness against her was
Dangerfield, who, when he was put into the box, before any
evidence had been given to discredit him, was thus saluted by
Chief Justice Scroggs : —

¢« We will not hoodwink ourselves against such a fellow as this, Dialogue
that is guilty of such notorious crimes. A man of modesty, after ‘g"e’:gtg"“‘
hé hath been in the pillory, would not look a mfn in the face.

_Such fellow§ as you are, sirrah, shall know we are not afraid of

* 7St Tr. 68%—706. * ® 4 Ibid. 10671112,
L] .
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you. It is notorious enough what a fellow this is. T will shake
all such fellows before I have done with them.” Dangerfield:
““ My Lord, this is enough to discourage a man from ever enter-
ing into an honest principle.” Seroggs, C. J: “ What? Do you,
with all mischief that hell hath in you, think to have it in a court
of justice ? I wonder at your impudence, that you dare look a
court of justice in the face, after having been made appear so
notorious a villain. Come, gentlemen of the jury, this is a plain
case ; here is but one witness in a case of treason ; therefore lay
your heads together, and say not guilty.”

Murs. Cellier was set at liberty, and Dangerfield was com-
mitted to occupy her cell in Newgate.*
‘When holding assizes in the country, he took every oppor-

- tunity of proclaiming his slavish doctrines. Going the Oxford

Ingenioys
scheme to
extinguish
the liberty
of the .
. press.

- Circuit with Lord Chief Baron Atkyns, he told the grand jury

that a petition from the Lord Mayor and citizens of London
to the King, for calling a parliament, was high treason.
Atkyns, on the contrary, affirmed “that the people might
petition the King, and, so that it was done without tumult,
it was lawful.” Scroggs, having peremptorily denied this, went
on to say that *the King mxght_ prevent printing and pub-
lishing whatever he chose by proclamation.” Atkyns mildly
remarked “that such matters were fitter for parliament, and
that, if the King could do this work of p‘trhament, we were
never like to have parliaments any more.” Scroggs, highly
indignant, sent off a despatch to the King, stating the uncon-
stitutional and treasonable language of Chief Baron Atkyns,
This virtuous Judge was in consequence wperseded, and re-
mained in a private station till he was reinstated in his office
after the Revolution.} ,

Defore Scroggs was himself prosecuted and dismissed from
his office with disgrace, he swelled the number of his delin-
quencies by an attack on the liberty of the press, which was
more violent than any that had ever been attempted by the
Star Chamber, and which, i it had been acquiesced in, would
have effectually established despotism in this country. Here
he was directly prompted by the Government, and it is sur-

prising that this proceedmﬂ should so little have attracted

*

7 St. Tr. 1013—1055. * W8 Parl, Hist. 309,
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the notice of historians who have dwelt upon the arbitrary CcHAD.
measures of the réign of Charles II. ~ The object was to put XIX.
down all free discussion, and all complaints against misrule, by , . 6s0.
having, in addition to a licenser, a process of irjunction against
printing, — to be summarily enforced, without the interven-
tion of a jury, by fine, imprisonment, pillory, and whipping.
There was then in extensive circulation a newspaper called
« The Weekly Pacquet of Advice from Rome, or the His-
tory of Papacy,” which reflected severely upon the religion
now openly professed by the Duke of York and secretly
embraced by the King himself. = In Trinity Term, 1680, an
.application being made to the Court of King’s Bench on the
ground that tlns newspaper. was libellous, Scrorm's, with the
~assent of his brother Judges, granted a rule absolute in the
first instance, forbidding the pubhcatlon of it in future.* The
editor and printer bemO‘ served with the rule, the journal was
suppressed till the matter was taken up in the House of
Commons, and Scroggs was impeached.
The same term, he gave the crowning proof of his servility Scroggs
and contempt of law and of decency. Shaftesbury, to pave the frustrates

the attempt
way for the Exclusion Bill, resolved to prosecute the Duke to indict

~of York as a «“Popish recusant.” “The heir presumptive to the Duke
the throne was clearly liable to this proceeding and to all the a Popish
penalties, forfeitures, and disqualifications which it threatened, ;f:;f:;g,g;
for he had been educated a Protestant, and, having lately the grand -
returned from torturing the Covenanters in Scotland, he was ™"

in the habit of ostentatiously celebrating the rites of the

Romish religion in his chapel in London.. An indictment june 16.
against him was prepared in due form, and this was laid.

before the grand jury for the county of Middlesex by Lord
Shaftesbury, along with Lord Russell, Lord Cavendish,

Lord Grey de Werke, and other members of the country

party. This alarming news being brought to Scroggs while

sitting on the bench, he mst‘mt]y ordered the o'rand jury to

attend in court. The bailiff found them examining the first

13

* « Dje Mercurii proxima post tres septimanas Sancte frinitatis Anno .
32 Car. 1I. Regis, Ordinatum est quod Liber intitulat. The Weekly Pucquet

delce from *Rome, &r the History jof Popery, non ulterius imprimatur vel

1@blicetur per aliquam personam quanicutique, Per Cur."—8 St. T, 198,
YOL, 11, C
. e
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witness in support of the indictment ; but they obeyed orders.
As soon as they had entered the court, the Chief Justice
said to them, * Gentlemen of the grand jury, you are dis-

~ charged, ‘md the country is much obliged to you for your

services.” .

It would have been consolatary to us, in reading an account
of the base actions of Scroggs, if we could have looked for~
ward to his suffering on a scaffold like Tresilian, or dying
ignominiously in the Tower of London like Jeffreys. He
escaped the full measure of retribution which he deserved, but
he did not go unpunished.

There were two classes whom he had offended, of very
different character and power, — the witnesses in support of
the Popish Plot, and the Exclusionist leaders. The first be-
gan by preferring Articles against him to the King in Council,
which alleged, -among other things, that at the trial of Sir
Gearge Wakeman ¢ he did brow-beat and curb Dr. Titus
Oates and Captain Bedloe, two of the principal witnesses for
the King, and encourage the jury impannelled to try the
malefactors to disbelieve the said witnesses, by speaking of.
them -slightingly and abusively, and by omitting material
parts of their evidence: That the said Chief Justice, to ma~
nifest his slighting opinion of the eyidence of the said Dr.
Titus Oates and Captain Bedloe in the presence of his most
sacred Majesty and the Lords of his Majesty’s most honour-
able Privy Council, did dare to say that Dr. Titus Oates and

‘Captain Bedloe always had an accusation ready against any

body : That the said T.ord Chief Justice is very “much ad-
dicted to swearing and cursing in his common discourse, and
to drink to excess, to the great disparagement of the dignity
and gravity of his office.”

It seems surprising that such charges from such a quarter,
against so high a magistrate, should have been entertained,
althouorh he held his office durmg the pleasure of the Crown.
The probablhty is that, being in faveur with the Govern-
ment, it was considered to be the most dextrous eourse ¢
give him the opportunity of being tried before a tribunal by
which he was sure of being ::chuitted, in theshope that hi,ﬁ{ '

&{

. A
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acquittal would save him from the fangs of an enraged House
of Commons. :

He was required to put in an answer to the Articles, and a
day was appointed for hearing the case. When it came on,
o give greater éclat to the certain triumph of the accused,
the King presided in person. Oates and Bedloe were heard,
but they and their witnesses were constantly interrupted and
stopped, on the ground that they were stating what was not
evidence, or what was irrelevant; and, after a very elogquent
and witty speech from the Chief Justice, in the course of
which he caused much merriment by comments on his sup~
posed immoralities, judgment was given that the complaints
against him were false and frivolous.

But Shaftesbury was not so easily to be diverted from his
revenge. On the meeting of parliament, he caused a motion
to be made in the House of Commons for an inquiry into the
conduct of Lord Chief Justice Scroggs in discharging the
Middlesex grand jury and in other matters. A committee
* was accordingly appointed, which presented a report recom-
mending that he should be impeached. The report was
adopted by a large majority, and Articles of Impeachment
were voted against him. These were eight in number. The
Jirst charged in general terms “ that the said William Scroggs,
Chief Justice of the King’s Bench, had: traitorously and
wickedly endeavoured to subvert the fundamental laws, and
the established religion and government of the kingdom of
England.” The second was for illegally d1schargmg the
grand jury, “ whereby the course of justice was stopped ma-
liciously and designedly, — the presentments of many Papists
and other offenders were obstructed,—and in particular a bill
of indictment against James Duke of York, which was then
before them, was prevented frome being proceeded upon.”
The third was founded on the illegal order for suppressing the
Weekly Pacquet newspaper. The three following articles
were for granting general .warrants, for imposing arbitrary
fines, and for 1llegally refusing bail. The seventh chargcd him
with defaming and scandahsmcr the witnesses who proved the
: iopxsh Ploto The last was in these words : « VIIL. Whereas

g said Sir Willlam Scmmrs, being advanced to be Chief
c 2
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Justice of the Court of King’s Bench, ought, by a sober, grave,
and virtuous conversation, to have given a good example to the
King’s liege people, and t6 demean himself answerable to the
dignity of so eminent a station ; yet, on the contrary thereof,
he doth,+*by his frequent and notorious excesses and de-
baucheries, and his profane and atheistical discourses, daily
affront Almighty God, dishonour his Majesty,  give coun-
tenance and encouragement to all manner of vice and wicked-
ness, and bring the highest scandal on the public justice of
the kingdom.”

These articles were carried to the House of Peers by
Lord Cavendish, who there, in the name of all the Commong
of England, impeached Chief Justice Scroggs for  high
treason, and other high erimes and mlsdemeanors.

The -articles bemn' read, the accused, who was Ppresent,
gitting on the Judges woolsack, was ordered to withdraw,
A motion was then made that he be committed; but the
previous question was moved and carried, and a motion for
an address to suspend him from bis office till his trial should
be over was got rid of in the same manner. He was then
called in, and ordered to find bail in 10,000Z, to answer the
articles of impeachment, and to prepare for his trial.

Luckily for him, at the end of three days the parliament
was abruptly dissolved. It would have been difficult to make
out that any of the charges amounted to high treason ; but in
those days men were not at all nice about such distinetions,

and a .dangerous but convenient doctrine prevailed, that,

upon an xmpeachment, the two Iouses of Parliament might
retrospectively declare anything to be treason, according to
their discretion, and punish it capitally. At any rate, con-
sidering that the influence of Shaftesbury in the Upper House
was so great, and that *Halifax and the respectable anti-
exclusionists could not have defenided or palhated the infamous
conduct of Scroggs, had his case come to a hearing, he could
not_have got off without some very severe and degrading
punishment.

Although he escaped a judicial sentence, his character was
so blown upen, and juries regarded him with>such horror>
and were so much inclined to go against his direetion, the f¢
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the Government found that he would obstruct instead of
facilitating their designs against the Whig leaders, and that
it was necessary to get rid of him. - After the dissolution of
the Oxford parliament the Court was completely triumphant,
and, being possessed for a time of absolute power, had only
to' consider the most expedient means of perpetuating des-
potism, and wreaking vengeance on the friends of freedom.
Before long, Russell, Sydrey, and Shaftesbury were to be
brought to trial, that their heads might pay the penalty of
the Exclusion Bill ; but if Scroggs should be their judge, any
jury, whether inclined to Protestantxsm or to Popery, would
probably acquit them.

Accordingly, in the beginning of April, to make room for
one who, it was hoped, Would ha,ve more influence with juries,
and make the proceedings meditated against the City of
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while he might bé equally subservient, Sir William Scroggs
was removed from his office of Chief Justice of the King’s
Bench. So low had he fallen, that little regard was paid to
his feelings, even by those for whom he had sacrificed his
character and his peace of mind; and, instead of a * resigna-
tion on account of declining health,” it was abruptly announced
to him that a supersedeas had issued, and that Sir Francis
PeMBERTON, who had been a puisne judge under hun, was
to succeed him as Chief Justice.

His disgrace caused general joy in Westminster Hall, and
over all England ; for, as Jeffreys had not yet been clothed
in ermine, the name of Scroggs was the by-word to express
all that could be considered loathsome and odious in a judge.

He was allowed a small pension, or retired allowanee,
which he did not long enjoy. When cashiered, finding no
sympathy from his own profession, or from any class of the
community, he retired to a country house which he had pur-
chased, called Weald Iall, near Brentwood, in Iissex. Iven
here his evil fame caused him to be shunned. He was consi-
dered by the gentry to be without religion and wrthout honour;
while the peasantry, who had heard some vacrue rumours of”

“his having put ppople to death, believed that he was a mur-
¢ezer, whispered stories of his having dealings with evil spirits,

~n Q

He retires
into the
country,
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and took special care never to run the risk of meeting him
after dark. His constitution was undermined by his dissolute
habits ; and, in old age, he was still a solitary selfish bachelor.
After. languishing, in great misery, till the 25th day of
October, 1683, he then expired, without a relation or friend
to close his eyes. He was buried in the parish chureh of
South Weald ; the undertaker, the sexton, and the parson of
the parish, alone attending the funeral. He left no descend-
ant$; and he must either have been the last of his race, or his
collateral relations, ashamed of their connection with him,

. had changed their name, — for, since his death, there has been

no. Scroggs in Great Britain or Ireland. The word was long
used by nurses to frighten children; and as long as our
history is studied, or our language is spoken or read, it will
call up the image of a base and bloody-minded villain. With
honourable principles, and steady application, he might have
been respected in his lifetime, and left an historical reputation
behind him. ¢ He was a person of very excellent and nimble
parts,”* and he could both speak and write our language
better than any lawyer of the 17th century, Francis Bacon
alone excepted. He seems to have been little aware of the .
light in which his judicial conduct would be viewed; for it
is a curious fact that the published Reports of the State
Trials at which he presided were all Tevised and retouched by
himselft ; and his speeches, which fill us with amazement and
horror, he expected would be regarded as proofs of his spirit
and his genius. Thank Heaven, we have no such men in
our generation: it is better for us to contemplate dull, moral
mediocrity, than profligate eccentricity, however brilliant it

- may be. }

" Scroggs may be considered as having been of some use to
his country, by making the character of a wicked judge so

frightfully repulsive that he may have deterred many from

* Wood.

+ One of the ¢harges against him was, that he made a traffic in selling to
booksellers the exclusive right of publishing trials before him. It was said he
bargained to reteive 150 guineas for the Report of Sir George Wakeman’s
trial, and 100 guineas more if it was not finished in one day.

-} See 8 St. Tr. 163--224.
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giving . way to his ‘bnfd pmpcriswlqs. D¢m Smft; says, “1
“have read somewhere of an Eastern king whe put’a judge te
death. for an inignitotis sentenee, zmd el:delcd his hide to be
stirffed into a eushion, and: pheed‘ upen te ﬁubumﬁ foy the
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“son $o it on, who was prefem‘ed to his fathei’s oﬁice. I faney -

such a memotial might net have. been unuseful to:a sen’ of

Sir William Scroggs; and that boﬂl ‘he and his. successms -

would often wriggle in thejr seats .as léng as the wsTnon
 lagted.”* :

© % Drapier’s Letiéts, No.V. Sbc ?Showcr, 156,51 Ventus, 399, 854.; Wquphb
State Paners, 4. 196,
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CHAPTER XX.

LIFE OF LORD CHIEF JUSTICE PEMBERTON,

THE career of onr next Chief Justice is more chequered by
extraordinary vicissitudes than that of ‘any legal dignitary
mentioned in the annals of Westminster Hall. While yet a
youth, he had wasted his substance by riotous living, and
incurred enormous debts. Without education, without cha-
racter, without friends, a slave to the worst -propensities and
habits, he was deprived of his liberty and became the asso-
ciate of the most profligate of mankind. As the law then
stood, there were no means of ever obtaining his liberation
without satisfying the demands of his creditors, and there
seemed a certainty that he must sink deeper and deeper im
misery and in depravity till he expired in his cell. But a
prison served him for a school, for a university, and for an -

‘inn of court. Here he became an elegant scholar, a profound
lawyer, and qualified to run the race of honourable rivalry

with those who had taken full advantage of regular tuition
and, training. By his own exertions, while still a prisoner,
he not only maintained himself creéditably, but made an ar-
rangement for the discharge of all his pecuniary engagements.
Starting at the bar, though he was at first taunted as a “ gaol-
bird,” he was soon run after as a distinguished advocate; and
he attained the highest honours of his profession. When he
was placed on the bench and it might have been thought
that his adventures were' at an end, the remarkable strokes
of adverse and auspicious fortune to which he was destined
were only beginning. Thrice was he removed from high
judicial situations, which he filled with credit, by the rude
hand of arbitrary power. Again -and again he recommenced
pleading causés for clients in the courts in which he had
presided. After trying Lord Russell, he was couasel for the
Seven Bishops. The Revolution brought him no repose,
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Having been punished, by Charles II. and James IIL., for
nnputed judicial independence, and suppesed leaning to liberal
principles, he was sent to Newgate by the Convention Par-
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liament on the charge of favouring despotism and violating

the privileges of the House of Commons. His character,
likewise, from its varied and delicate lights and shadows,
presents an interesting subject for contemplation. We be-
come a little tired of Hale, from his uniform goodness; and
we are sure that, on every occasion, Scroggs will show himself
sordid and cruel. There being no struggle in the mind of
either ‘of them, we may at last regard the one with apathy,
and the other with unmixed disgust. Pemberton, when he
entered public life, felt a passion for preferment, by which he
was sometimes led to do what was wrong. DBut he had a
"conscience: when he transgressed the line of rectitude he
‘was visited by remorse; and, though he yielded to com-
pliances which - he condemned, yet, rather than recklessly
follow the example of some unscrupulous judges who were
his conteinporaries, he was willing to sacrifice the objects

which were dearest to his heart. Thus he might have been

addressed ; —

. % Thou wouldst be great ;
Art not without ambition ; but without
The illness should attend it. What thou wouldst highly,
That wouldst thou holily ; wouldst not play false,
And yet wouldst wrongly win.”

He was descended from the Pembertons of Pemberton in
the county-of Lancaster. His father, who was of a junior
branch of that family, had been a merchant in London, and
had died while still a young man, leaving a considerable for-
tune to be divided among five infant children. These were
all carried off by the small-pox except Francis, in whom,
therefore, the whole property centred. It would have been
well for him if his mother had died at the same time; for
she was a silly woman, and spoiled him by excessive in-
dulgence. After her husband’s death, she took a house in
the town of St. Alban’s, where she had some relations; and
young Frank was put to school there. His parts were very
lively, and he could learn much in a little time ; but he was
, sickly, and, under pretence of nursing him, she kept him

His origin
and edu-
cation,
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“almost constantly idle at home. At fifteen he could read

and write pretty well, and had picked up a little smattering
of Greek and Latin. "IIe was then sent to Emanuel Collegc,
Cambridge *, and there he remained above four years; but,
although he contrived to take the degree of B.A., if was

- remarked by his tutor, Dr. Benjamin Whitcheote, that, © not-

withstanding all the pains taken upon him, from his giddiness,

" and the difficulty of fixing his attention, when he left Cam-
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bridge he had little more knowledge of books than he brought
w1th him from St. Alban’s.

To finish-his education it was resolved to send him to an
Inn of Court; and on the 14th of October, 1645, he was
admitted a member of the Honourable Society of the Inner
Temple.f There was no expectation of his following the
law as a profession; but, the civil war being extinguished,
young men of family and fortune again attended ¢ Readings”
and ‘¢ Moots,” that they might acquire enough of law to
qualify them to manage their estates and to act as Justices
of the Quorum.

‘While at Cambridge, although Pemberton Ind been idle
and listless, his morals had remained uncontaminated; but
he now made the acquaintance of a set of young men who
initiated him in all sorts of debauchery. Several of them had,
for a short time, carried arms for the King, and thought that
they could still safely show their hatred of the Roundbeads
by outvying the licentiousness which had distinguished the
Cavaliers when they were serving in the field. The follow-
ing year Pemberton was of age, and according to his father’s
W111 he came into possession of his f@rtune. This was
speedily known to his dissolute companions, seme of whom
were in great pecuniary difficulties and driven to live upon
their wits. Besides taverns, theatres, and other such places
of dissipation, they carried him to gaming-houses, engaged
him in deep play, and, in the course of eighteen months,
stript him of every Carolus he had in the world. More than
this, they not only led him to contract large debts for clothes,

* Admitted 12th August, 1640, ’
+ He is described as son of Radulph Pemberton, of St. Alban s in the eounty
of Herts, Esq. .
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wine, horses, &c., for his own use, but to become surety for crap,
them to tradesmen and money-changers. In consequence, XX
his mortgaged lands were foreclosed or taken under elegits ; ~ ™ -
judgments being entered upon the bonds and statutes which —16s0.
he gave to his creditors, all his moveables were swept away
under fi. fas. ; and at length a relentless Jew, who had lately He is con-
returned into Lngland, from which the race had been ba- f};’ﬁf ;f?r“,e
nished since the time of Edward L, sued out a ca. sa., against Fleet. -
him for a Jarge sum of money borrowed to pay a gaming debt,
and shut him up in the Fleet.
He had not been sober for many weeks, and it was some

time before he could fully understand where he was and
what had befallen him. Amidst the squalor which sur-
rounded "him, he was surprised to find loud revelry going
forward, and he recognised faces that he had seen in. the
haunts of vice which he had been in the habit of frequenting,
e was obliged to pay the garnish which they demanded of
him; but he resolutely refused to join in their orgies. Ile
awoke, as it were, from a dream, and was at first almost
“entirely overpowered by the horrors ef his situation. He
used afterwards to relate * that some supernatural influence
seemed to open his eyes, to support him, and to make a new
man of him.” He contrived to get a small dismal room for His re-
his own use without a chum, and in this he shut himself up, ©r™2ton
He tasted nothing but the bread and water which were the
prison allowance; and his share .of some charitable doles
arising from fees on the last day of term, and other such
sources, he gave away to others. What we have chiefly
to admire is, that he nobly resolved to suppply the defects
of his education, — to qualify himself for his profession,—
to pay his debts by industry and economy,—and to make
himself respected and useful in the world. The resolu-
tion was formed in a hot fit of enthusiasm, but it was per-
severed in with cool courage, unflinching steadiness, and
briliant success. He was able to borrow books by the
kindness of a friend of his father’s who came to visit him.
- Bitterly regretting the opportunities of improvement which
he had nefzlected at school and at college, he devoted a cer-

. tain number of hours daily to the classics and to the best

I L3
-
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English writers — taking particular delight in Shakspeare’s
plays, although the acting of them had ceased, and they were
not yet generally rcad. The rest of his time he devoted to
the YEAR-BoOKS, to the more modern Reports, to the
Abridgments, and to the compiling of a huge Common-place
Book for himself, which might have rivalled Brooke, Rolle,
and Fitzherbert. His mode of life was observed with amaze-
ment and admiration by his fellow prisoners, who, knowing
that he was a Templar, and that he was studying law night
and day, concluded that he must be deeply skilled in his
profession, and from time to time came to consult him in
their own affairs, — particularly about their disputes with
their creditors.* Te really was of essential service to
them in arranging their accounts, in examining the process
under which they were detained, and in advising applications -
to the courts for relief. They, by and by, called him the
« Coungillor” and the “ Apprentice of the Law,”t and
such as could afford it insisted on giving him fees for his
advice. 'With these he bought books which it was necessary
that he should always have by him for reference. To add to
his fund for this purpose, he copied and he drew law papers
for the attorneys, receiving so much a folio for his perform-

‘ances. By these means he was even able to pay off some of

the smallest and most troublesome of his creditors. Burnet,

‘whose love of the marvellous sometimes betrays him into
“exaggeration, although his sincerity may generally be relied

upon, says that Pemberton “lay many yearsin gaol;”} but

* The Fleet was then by far the most populous civil prison, for it not only
contained the debtors of the Court of Common Pleas, but all who were com-
mitted by the Court of Chancery.

t ‘This used to be the designation of barristers till they were made serjeants.

} The passage is curious: * His rise was so particular, that it is wosth the
being remembered. In his youth, he mixed with such lewd company, that he
quickly spent all he had, and rap so decp in debt, that he was cast into a gaol,
where he lay many yedrs ; but he followed his studies so close in tHe gaol, that he
_became onje of the ablest nien of his profession.” — Qwn Times, ii. 144. Roger
North, with much quaintness, adheres closer te the truth in his slight sketch of
Pemberton: « This man’s morals were very indifferent; for his beginnings
were debauched, and his study and first practice in the gaol. For having been
one of the fiercest town rakes, and spent more than he had of his own, his case
forced him upon that expedient for a lodging ; and there he made so good -use
of his leisure, and busied himself with the cases of his fellow collegiates, whom
he informed and advised so skilfully, that he was reputed the inost notable
fellow within those walls; and, at length, he'catne out a sharper at the law,” —
Life of Guilford, il. 123. : ) :
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according to the best information I have been able to obtain,
the peried did not exceed five years. He obtained his dis-
charge by entering into a very rational arrangement with his
principal creditors. After pointing out to them the utter im-
possibility of their being ever satisfied while he remained in
custody, he explained to them the profitable career which was
before him if he could recover his liberty, and he assured
them of his determined purpose to pay them all every
farthing that he owed them the moment that it was in his
power to do so. Accordingly the Jew, after stipulating for
compound interest, and taking a fresh security, signed a
_ warrant for entering satisfaction, and, all the detainers being

~ withdrawn, Pemberton could again see the green fields and
breathe the pure air of heaven.*

"The - creditable employment of his time in prisen beame
well known in the Inner Temple Hall, and he was welcomed
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there very cordially. Imprisonment for debt was by no -

means so degrading then as we are apt to suppose. Even so

late as the reign of George III. a great leader of the Western

Circuit was often obliged to avail himself of his privilege to

be free from arrest ; and I myself have conversed with men
"who remembered an eminent conveyancer, and an eminent
special pleader, both continuing in very extensive business
while confined in the King’s Bench prison. Pemberton’s
errors were regarded as more venial from the recollection of
his extreme youth when his debts had becn contracted, and of
the manncr in which he had been led astray by bad company.

Having kept the requisite number of terms, and done all
his exercises, on the 27th of November 1654 he was called
to the bart Although inelined to monarchical principles,

* At this time there were no  Rules of the Fleet,” or district round the
prison considered to be part of it; and all committed to it were kept in salvd
et aretd custodid. This was ot the first instance of legal studies going on within
itz walls, The famous treatise called FLETA Wis written by a lawyer confined in
the Fleet in the reign of Edward I.

4+ Books of Inner Temple — from which it appears that he was called to the
bench-on the 5th of February, 1671, and was elected Reader on 21st of January,
1674. His arms are in the Inner Temple Hall, with the following inscription ;

« Franciscus Pemberton Ar . »
Serviens ad legem. Elect.
Leet, Quadra A° 1674.”
I am mdebted for this and much, other valuable information to the kindness of
Mr. Martin, the sub-treasurgr of the Inner Temple. .

Heis
called to
the bar,
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-he did not scruple to take the oath “to be true to the Com-

monwealth,” and he practised successively under the repub-
lican Chief Justices Rolle, Glyn, and Newdigate.

His rise into business was rapid. e ﬁ1<t got into prac-
tice in the Palace Court at- W estiinster, —next in the Court
of King’s Bench, — and before he had been seven years at

“the bar he had discharged all his debts, including principal

and compound interest for the Jew — whom he now regarded
as his best benefactor. .

Soon after the Restoration he became intimate with Sir
Jeffrey Palmer, the Attorney General, and was employed as
his  Devil ” to prepare indictments and argue demurrers. In
a few years he was succeeded in this ofﬁce by North (after-
wards Lord Keeper Guilford); but he still held briefs in all -
state prosecutions as counsel for the Crown. He was al-
lowed to conduct the trial of the apprentices charged with
high treason because they had pulled down some- disorderly
houses in Moorfields, the Attorney General himself being
ashamed to appear in it. “Pemberton contented himself
with a brief statement of the facts, leaving to Lord:Chief
Justice Kelynge the odium and the ridicule of l‘lymcr down

the law.*

In Easter Term, 1675, he was ca}led to the degree of .
Serjeant-at-law. From this time he seems to have been by
far the most distinguished advocate practising at the English
bar.. He was leading counsel for the appellants in the famous
appeals from the Court of Chancery to the House of Lords, in
which members of the House of Commons were respondents.

Now arose a dispute between the two Houses for the pos-
session of his body, which had nearly ended in civil war.
In spite of a resolution of the House of Commons that it
would be a breach of their privileges for any lawyer to act
in these appeals, Serjeant Penzberton, with becoming spirit, )
appeared at the bar of the House of Lords and argued stoutly
for his clients. The Commons therefore voted that he had
been guilty of a breach of their privileges, and ordered him
to be taken ihto custody by the Serjeant-at-arms; but as

* G St Tr. 879.; apta, p. 508.
- ) )
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soon as the order had been executed, the Lords passed a-~ criar,
counter-resolution that it was a breach of their privileges to XX
molest him for doing his duty under their sanction, —and |~ ="
ordered the officer of their house, the Usher of the Black
Rod, to set him at liberty. It so happened, that the two
champions met in the Court of Requests when the Serjeant-
at-arms was conducting Pemberton to safer custody. The
Usher of the Black Rod, with his attendants, gave the as-
sault on the Serjeant-at-arms, who fled ignominously, and
Pemberton was the prize of the victors. , The Conimons, in
a fury, passed a violent resolution against the pusillanimity
of - their officer, and ordered 4hat the man who had defied
“their power should be- immediately recaptured. - Serjeant
Pemberton, not aware of this proceeding, and thinking
that the danger was over, returned next morning to the
practice of his profession in the Court of Common Pleas;
but Speaker Seymour, who had been deeply mortified by
the abasement of the assembly over which he presided, as he
walked up Westminster Hall t6 occupy the chair, spied Ser-
Jjeant Pemberton wearing his coif and party-coloured robes,
-—ran up to him, seized him, and, with the assistance of some
messengers who were following in his train, lodged him in
Little-Ease, the prison-of the Iouse of Commons,— from
whence he was transferred to the Tower of London. The
" Lords next made an order on the Lieutenant of the Tower,
requiring him to discharge the prisoner, and, when this was
disobeyed, resorted to the novel expedient of issuing a writ
of habeas corpus for bringing his body to.their bar. The
Commons, on the other hand, resolved ¢ that no person com-
mitfed by them for breach of privilege ought, by writ of
labeas corpus or any other authority whatever, be made to
appear in the House of Lords; that the writ of habeas corpus
issued by the Lords for bringing uwp the body of Serjeant
Pemberton was insufficient and illegal ; and that they would
protect their Serjeant-at-arms, the Lieutenant of the Tower, .
and all others who should obey the law by conforming to
their orders.”
Shaftesbury, who had brouvht about this quarrel on pur-

, Dose to prevent the pagsing of the Test Act, had gained his
-2

r
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object. The next step would have been a battle-royal be-
tween the members of the two Houses, and, notwithstanding
the disparity of numbers on the side of the Lords, they would
have had powerful assistance from the mob, who on this occa-
sion approved of their proceedings. As the only means of .
obviating so great a calamity, the King suddenly put an end
to the session by a prorogation, and Serjeant Pemberton was
set at liberty. It was allowed that during the whole affair
he had conducted himself with perfect propriety, and he now
stood very high in public estimation.*
* Although he felt a great desire for political advancement,
he would not enter the House of Commons, and he could not
make up his mind boldly to join either of the contending par-
ties. He hlghly disapproved of the profligate measures of the
CABAL, and the succeeding administrations were little more to
his mind; but he considered Shaftesbury, the leader of the
patriots, as the most unprincipled statesman of the times, and
he would soener have died in obscurity than enlist under his
banner. - On the contrary, he professed a respect for the Earl
of Danby, and he was loud in bestowing praise on Lord Chan-
cellor Nottingham, who had proved himself the reformer, or
rather founder, of our Equity code. ‘

‘With such scruples and “such moderation, there seemed as

“yet little chance of his ever being made a Chief Justice in

those violent times; but, enjoying much reputation as' a
lawyer, and having given no offence to either side, there was
little surprise explessed when he was made a Puisne Judge
of the King’s Bench, and was knighted. = The object of his
promotion probably was to support the dignity of that Court
which had been very much lowered by the ignorance ‘and’
brutality of Chief Justice Scroggs. :

Sir Francis gave satisfaction both as a Civil and CnmmaI
Judge. In the former capacity, he caused some grambling
among the old stagers by showing, as they alleged, too liitle
respect for precedent and authomty, but he was deeply
versed in jurisprudence as a science, and he thought it better
to be governed by a right principle than by a wrong decision.
He sat both in the King’s Bench and at the Old Baxley, on

* 6 St. Tr. 1121—-1188
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the trial of the prmclpal persons said to be implicated in the cHAP.
Popish Plot. XX,
" Sometimes he gently interfered to mitigate the ferocity of | | g0
his Chief, —as when he prevailed in having a chair placed
for a prisoner at the bar who was unable to stand*; and
when he got off a bookseller, convicted of publishing a libel,
with fine; imprisonment, and pillory, — whom Scroggs wished
likewise to liave whipped publicly at the cart’s tail.t Buthe
never took a bold part in seeking to discredit false witnesses
and to save innocent lives. FHe thouO*ht that there was some
foundation for the story of the Poprsh Plot, afIthouerh it mlght
be greatly exaggerated. For this reason, he would not join
Scroggs when that miscreant, to please the Government,
suddenly wheeled round, and represented QOates and Bedloe
as evil spirits, after having hailed them as guardian angels.
Thus he gave mortal offencé, not only to Scroggs personally,
but to the Government, and in less than two years from the g, ¢ g
time of his appointment he was angrily dismissed.} placed, and
He returned to the bar, and practised in the Common :,e,teul',::to
Pleas before Lord Chief Justice North. ‘Says Roger, — Feb. 17
“ However some of his brethren were apt to insult him, his
Lordship was always careful to repress such indecencies ;
and not only protected, but used him with much humanity :
- for nothing is so sure a sign of a bad breed as msultmg over
the depreﬂsed §-
He immediately recovered his practice, and was in higher
estimation than ever. But, with his usual caution, he re-
frained from taking part in the tremendous struggle which
now arose respeeting the exclusion of the Duke of York from
the throne ; saying, “that it was the part of a good subject
to respect hereditary right, and to leave any question for
altering hereditary succession to the King and the Par-
lxament ?
On his leaving the King’s” Bench, that court fell into

* ¥ St. Tr. 859, 1 Ibid. 932.

} Burnet says that “ he was turned out entirely by Scroggs’s means; ” but
offence was taken by the ministers, that he did not sufficiently run at the Popish
Plot, which the King now ventured openly to ridicule.

§ Lifeof Gugtford, ii. 125. "The biographer; with his usual inaccuracy, refers.
to Pemberton’s secondk geturn to ¢he bar after Guilford, bolding the great
seal had ceased to preside in the Common Pleas.

4% VOL. IL D
¢ ¢
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deeper and deeper disrepute ; and, that the state prosecutions
meditated after the King’s triumph on the dissolution of
the Oxford parliament might be carried on with any chance
of success, it was indispensably necessary that a new Chief
Justice should . be substituted in the place of Scroggs.
After long deliberation and doubt, it was resolved to offer
the place to Sir Francis Pemberton. Much reliance was
placed on. his gratitude if he should receive so high a fa-
vour; and it was hoped that his fair character might insure
him extraordinary weight with juries. On receiving Lord

Nottingham’s letter, announcing the King’s commands, his
perplexity was greater than his pleasure. He was not

ignorant that Fitzharris’s trial for high treason was pending ;

that it involved an important question of privilege between
the Crown and the House of Commons; that it was sure to

be followed by others in which the King was passionately -
eager to succeed; and that the Whigs against whom they

were. to be directed, although at present prostrate, were still

the heads of a powerful party. He saw at a glance the

delicate and difficult situations in which, as the first Criminal

Judge of the land, he was sure to be placed; dismissal

threatening him on one hand, impeachment on the other.

Knowing himself, he dreaded the struggles in his own breast,—.
his want of moral courage, —and the peril of his doing some-

thing dishonourable, of which he might for ever after repent.

But to renounce the glory after which he had so long

aspired, of having his name enrolled among the Chief Justices

of England,—to lose the opportunity of making himself a

name as a great magistrate, —to forego the hope of being able

to amend the administration of the law, by enlightening and

softening the Government; which, as it was now strong,

might easily afford to be merciful, — while he might be

obscurely wrangling at the bar with brother serjeants, to

see an unprincipled rival grisp the preferment!— He sat

down, wrote an acceptance, and on the first day of Easter

Term, 1681, he was installed in the office with the usual

solemnities.* =~

* 9 Shdv_ler, 159,371 Ventris, 354

"
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He was hardly warm in his seat; when Fitzharris’s trial for
high treason came on before him; and although he had been
promoted chiefly that he might conduct it with partiality, he
finished it to the King’s entire satisfaction, and without any
damage to his own. character.

F;tzharns was a consummate scoundrel, who had offered
himself as a witness to both parties, who had deceived both
parties, and whom both parties had wished to hang;—the
courtiers, by indictment for high treason, according to the
course of the common law,—the exclusionists, by parliamentary
impeachment. At the Oxford Parliament, the impeachment
was voted by the Commons, and rejected by the Lords ; and
two days afterwards came the dissolution.

In the month of April following, the Attorney General
prepared a bill of indictment for high treason, to be presented
to the grand jury of the county of Middlesex. In charging
the grand jury, the Chief Justice said, ¢ You ought not, and

- cannot, take any notice of any votes of the House of
Commons. You are sworn to inquire of the matters given
you in charge. By the opinion of all the Judges you are
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bound to find a true bill, if there be evidence enough before

you to prove the charge,”

The prisoner having afterwards pleaded the pendency of
the impeachment in abatement, by way of showing that the
Court of King’s Bench had not jurisdiction to try him, and
the Attorney General having demurred, the question was
argued at prodigious length. One Judge was inclined in
favour of the plea, but it was overruled, Pemberton merely
saying, * My brother Jones and my brother Raymond aglee
with me that it is bad.”.

Upon the merits, a strong case was made out against
Fitzharris on his own confessions, for he had pretended to be
an accomplice in the Popish Plot, and his scheme had been to
make money by falsely accusing "himself and others. It was
likewise proved against him that he had printed a pamphlet
‘advising that the King should be assassinated, He repre-
sented that he had been employed as a spy by ‘the Govern-
ment to distribute it among obnoxious persons, who were

_ to.be apprehended with, copies of it in their pockets; and he
D 2
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called as his witness the Duchess of Portsmouth, who acknow-
ledged that the King had given him money, although ‘she
swore that it was purely as a gratuity. Fitzbarris was con-
victed and executed.

The trial was by no means creditable to any of those who
were concerned in it; but I cannot say that any peculiar
blame was imputable to Chief Justice Pemberton, for, during
the whole proceeding, he perfectly preserved his temper, he
laid down no bad law, and he cannot be accused of ‘having
perverted the facts. Yet he must have had a suspicion that

the case, apparently made out for the Crown, was founded on -

collusion and artifice; and, although he so managed the trial
as to escape public censure, his recollection of it must have
caused him a pang for the rest of his days.*

In the next important case which was tried before him
. he cannot be said to have violated the law, but his conduct

was discreditable to him and to his «country. The most

Reverend Dr. Oliver Plunket, titular Archbishop of Armdgh, -

and Primate of the Roman Catholic Church in Ireland, a
man of splendid abilities, profound learning, unblemished life,
genuine piety, and, what is more to the purpose, of un-
questionable loyalty, — who was not only venerated by those
of his own religious persuasion, but, having under foar suc-
cessive Lord Lieutenants exerted himself to preserve the
peace of the country and to foster English connection, was
respected by all enlightened Protestants,—had been accused of
being engaged in an Irish Popish plot, which was invented in

imitation of that which had enjoyed such prodigious success

in England. Instead of assassinating the King, burning
Londou, &c., on which Oates and Bedloe had often dilated,
their associates imputed to the Irish Catholic Primate that
he -had invited a French army to land at Carlingford, that he
had enroiled and trained 70,000 native Irishmen to join it, and
that, with the combined force, all Protestants in the island
were to be extirpated, and Ireland was to be created into an
independent Catholic state. There were absurdities and im-
possibilities in this plan so palpable, that no one, with local
knowledge upon the subject, could have believed in its
existence ; and the prelate must have been safe in the hands

“ 8 St. Tr. 245—426,

- ’
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of any Irish jury. Therefore, —under an English act of par-
liament, passed in the reign of Henry VIIL, which gave a
right to try in England hl“‘h treason committed in any. of the
domlmons of the ClOWn,-w after he had been confined some
months in Dublin, he was brought over to London in bonds,
and lodged in Newgate. A prosecution for high treason was
then commenced "against him before the Court of King’s
Bench at Westminster.

On his arraignment, he pomted out the extreme hardship
and injustice of being carried away from his native land, and
" brought to be tried among strangers, who were not only
ignorant of his character, but were very impexfectly acquainted
with localities, circumstances, and customs, npon ‘which the
credibility of the witnesses against him must greatly depend,
and who might have a streng prejudice against him, his
country, and his religion: — .

Pemberton, C.J.: “Mr. Plunket, yon shall have as fair a u_'i;xl
" as if you were in Ireland. You are here by a statute not made
on purpose to bring you into a snare, but an ancient statute, and
not without precedents of its having been put in execution before
your time ; for your own country will tell you of O’Roorke and
. several others that have been arraigned and condemned here for
_treason done there. Your trial shall be by honest persons ac-
cording to the laws which obtain in this kingdom.”

The Archbishop prayed that his trial might be postponed
for ten days, because, by reason of adverse winds, his wit-
nesses had not arrived ; but he was told by the Chief Justice
that a longer time had been allowed him to prepare for trial
than was usual in such cases. Thus commenced the address
of Sir Robert Sawyer, the Attorney General: — < May it
please your Lordships, and you, gentlemen of the jury, the
character this gentleman bears, as primate under a foreign
and usurped jurisdiction, will be a great inducement to you
.to give credit to that evidence which we shall produce before
you to prove his guilt. He obtained this very preferment
upon a promise to raise 60,000 men in Ireland for the Pope’s
service, to settle Popery there, and to subvert the govern-
ment.” And in the same strain he continued, without any
check from ‘the bench. It was in vain that the Archbishop

“ p S
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pointed out the utter impossibility of a French army being
landed at Carlingford, and the preposterous nature of the
charge that he had drilled 70,000 armed men, as he had only
used spiritual weapons against impiety and vice. The fatal
verdict being recorded, Chxef' Justice Pemberton thus pro-
nounced sentence : —

“ Look you, Mr. Plunket, you have been here indicted of a very
great and heinous crime — the greatest and most heinous of all
crimes —and that is, high treason; and, truly, yours is of the
highest nature; it is a treason, in truth, against God and your
King, and the country where you lived. You have done as much
as you could to dishorour God in this case; for the bottom of your
treason was, your setting up your false religion, than which there
is not anything more displeasing to God or more pernicious to
mankind, a religion which is ten times worse than all the hea-
thenish superstitions, the most dishonourable and derogatory to God
and his glory of all religions or pretended religions whatsoever,
for it undertakes to dispense with God’s laws, and to pardon the
breach of them; so that, certainly, a greater crime there cannot
be committed against God, than for a man to encourage its propa-
gation. I do now wish you to consider, that you are near your
end. It seems you have Jived in a false religion hitherto ; but it
is not too late at any fime to repent. I trust you may have the -
grace to do so. In the mean time, there is no room for us to grant-

. you any kind of mercy, though I tell you we are inclined to pity

all malefactors.” Archbishop : “ If 1 were a man such as your
Lordship conceives me to be, not thinking of God Almighty or
heaven or hell, I might bave saved my life, for it has been often
offered to me if I would confess my own guilt and accuse others;
but, my Lord, I would sooner die ten thousand deaths.” Chief
Justice : « T am sorry to see you persist in the principles of that
false religion which you profess.” Archbishop: ¢ These, my
Lord, are principles that even God Almighty himself capnot dis-
pense withal”  Chief Justice: ¢ Well, however that may be,
the judgment which we must give you is that which the-law pre-
seribes, ¢ you must go from hence to the place from whence you
came, that is Newgate, and from -thence you shall be drawn
through the city of London to Tyburn; there you shall be hanged
by the neck, but cut down before you are dead,” &c. &c. Arch-

. bishop : “1 hope I may have this favour, for a servant and some

few friends now to be with me.”, Chief Justice: “1 know
nothing to the contrary. But I would advise you to have some
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minister to come ‘to you, some Proiestant minister. We wish
better to you than you do to. yourself.” Archbishop: ¢« God
Almighty bless your Lordship! And now, my Lord, as I am a
dead man to this world, and as I hope for merey in the next, I
was never guilty of any of the treasons laid to my char, ge, as you
will know in due time.”

~ The sacraments having been administered to him according
to the rites of his church by a brother convict, the Arch-
bishop was, a few days afterwards; drawn through the streets
of London on a hurdle, and, having again protested his inno-
cence and forgiven his enemies, he was put to death with all
the revolting cruelties enumerated to him when he received
sentence. Protestant zeal ouly desired one addition to the
sacrifice ~—that the victim should have been decked in full
canonicals as Popish Primate of all Ireland.*
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For some unaccountable reason, the Government was in-

censed against Plunket, and therefore Pemberton convicted
him according to the rules of law. Mr. Fox observes, that
“ the King, even after the dissolution of his best parliament,
when he had so far subdued his enemies as to be no longer
under any apprehensions from them, did not think it worth

while to save the life of Plunket, of whose innocence no
doubt could be entertained.”

I now come to the most exceptionable passage in the life
of Chief Justice Pemberton. While the King was nearly
indifferent about” Plunket, he was more eager than he had
ever been in pursuit of any object during his reign, — to
bring Shaftesbury to the scaffold ; and this he knew would be
accomplished as soon as he could get a bill of indictment found
against him by a grand jury, for the doomed patriot would
then have perished by a partial selection of peers in the
Court of the Lord High Steward. To induce the grand

“jurors to find the bill, Pemberton, although, as a lawyer, he

2

was well aware that they ought first to have had a primd

© facie case of guilt madé¢ out, thus addressed them : —

. % Look ye, gentlemen, I must tell you that which is referred to
you is to consider whether there be any reason or ground for the
King to call to account those who are accused ; if there ‘be pro-
* 8 St. Fr, 447—500.. ¢ + Fox’s History of James Il

' . . p4
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bable ground, it is as much as you can inquire into. Where there
is no kind of suspicion of a crime, nor reason to believe that the
thing can be proved, it is not for the King's honour to call men to
account ; buta probable cause is enough. As itis a crime to con-
demn innocent persons, 80-it is a crime as great to acquit the
guilty. That God who requires the one, requires both; and let
me tell you, if any of you shall be refractory, and will not find a
bill where there is a probable ground for an accusation, you do
thereby intercept justice, and make yourselves eriminals.”

Contrary to usage and law, he further ruled that the wit-
nesses on whose evidence the grand jury were to act should
be’examined in open court; and, in conjunction with North,
who outdid him in servility, he resorted to the most unworthy
arts of intimidation and cajolery to obtain the finding of a
true bill ; but the juries were still returned by Whig sheriffs,
the franchises of the City of London remaining in force. The
bill was returned 16NORAMUS, and. Shaftesbury was saved.*
There is no more striking proof of the depraved state of
public morality in those dmys than that, after such an instance
of dastardly compliance with the wishes of the King, Pem-
berton should still have been considered a judge to be respected,
by eomparison, for independence and mte(rmty _

Whether he thought that, on the last occasion, he had rrone
too far to please the Government, and now wished to seize
an opportunity of putting on a show of impartiality, I know
not; but, on the trial of Lord Grey de Werke, indicted
before him for carrying off and seducing the Lady Harriet
Berkeley, daughter of the Earl of Berkeley,-—although the
King was desirous of a conviction because the defendant
was a Whig, Chief Justice Pemberton conducted himself
unexceptlonab]y He properly ruled that the young lady
herself was a competent witness ; and, in summing up to the
jury, he said —

“The question before you is, whether there was any unlawful
solicitation -of this lady’s love, and whether there was any in-
veiglement of her to withdraw herself and run away from her’
father’s home without his consent, and whether my Lord Grey
did frequent her company afterwards? FHer mother and sisters

* 8 St. Tr. 759842, ; Lives of Chancellors, iil. ch. xc.



LIFE OF CHIEF JUSTICE PEMBERTON.

make out a strong case to support the indictment; but she denies
it all, and T must leave it to you which story you will believe.”
After the trial was over, Pemberton, with great spirit, quelled
a riot which arose in Westminster Hall respecting the custody
of the Lady Harriet, her father laying hold of her against
her will, and she, in collusion with her paramour, pretending
that she was married to another man, who claimed her.
Swords were drawn, and & conflict was begun, but the Chief
Justice sternly rebitked the combatants, and by his inter-
position tranquillity was restored without effusion of blood.*
It might have been supposed that the King and his
ministers would have had confidence in Chief Justice Pem-
berton, but, in spite of the zealous assistance he had given in
the plan to hang Lord Shaftesbury, he was now removed
from his office as untrustworthy.. While the charters of the
City of London remained by which the citizens were em-
powered to elect sheriffs, who returned juries both for the
City of London and for the €ounty of Middlesex, there was
no certainty that the best endeavours of the most obsequious
judges to cut off Whig leaders might not be rendered abor-
tive by a conscientious verdict. A guo warranto suit had,
therefore, been instituted, for the purpose of having all the
charters of the City declared forfeited, so that the King
might remodel its municipal constitution in the way best
calculated to gain his own ends. This suit had been advised
by the subtlest of special pleaders — EDMUND SAUNDERS,
and he had drawn the guo warranto, and conducted all the
proceedings as counsel for the Crown to the stage where it
was ripe for being finally argued and determined in the
Court of King’s Bench, The constitution of the country
was supposed to depend upon the result. If the citadel of
freedom should be taken in the assault, despotism would be

* 9 St. Tr. 127-—186. Macaulay describes this as “a scene unparalleled in
our legal history. The seducer appeared with dauntless front, accompanied by
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his paramour. Nor did the Whig Lords flinch from their friend’s side even in -

that extremity. In our time such a trial would be fatal to the chavacter of a
public man ; but in that age the standard of morality among the gréat was so
low, and party spirit was so violent, that Grey still continued to have consider-
able influence, though the Puritans, who formed a strong section of the Whig
party, looked somewhat coldly uppn him.” — Vol.i. p. 529, 530.

&
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permanently established ; but failure would revive agitation,
and might render the calling of a parliament indispensable.
Every thing depended on the Chief Justice of the King’s
Bench. Had the prosecution been well founded, Pemberton
would bave been very readily trusted with it; but, un-

_ fortunately, all lawyers knéw that if the slightest regard

were paid to the prmclples of law or to former declslons,
there must be judgment in favour of the City of London.
The courtiers were aware that Pemberton was not entirely
devoid of conscience, and that there were limits to his aberra-
tions from rectitude beyond which he would not trespass.
To glve him a chance, he was sounded by the Attorney Ge-
neral, in a manner not unusual, respecting the quo warranto

- against the City, — when he retarned an ambiguous answer.

He is made
Chief Jus-
tice of the
Common
Pleas.

The bold resolution was taken to cashier him, and to
substitute for him EpMUND SAUNDERS, about whom there
could be no mistriving Notwithstanding Pemberton’s merits
and past services, he would at once have been reduced to the
ranks, but it luckily happened that the inferior office of
Chief Justice of the Common Pleas was vacant. This was

. offered to him as a solatium, and he had the meanness to

accept it. Sir Thomas Raymond, in giving an account of
Saunders’s installation, says ¢ he was placed Chief Justice of
the said Court in the room of Sir Francis Pemberton, who
was the day before sworn Chief Justice of the Common Pleas
at his own desire, for that it is a place (tho’ not so honour-
able) yet of more ease and plenty, as the Lord Keeper
said in his speech to Saunders.”* But, says Roger North,
who had a spite against Pemberton, -* the truth is, it-was
not thought any way reasonable {o trust that cause, on
which the peace of the Government so much depended, to a
chief who never showed so much regard to the law as to his
w1ll and notorious as he was for little honesty, boldness,
cunmng, and incontrolable opinion of himself.” It may be
amusing to read his arguments by which such proceedings
were gravely and unblushingly defended : —

“ It will be proper to solve a question much fossed about in

- those days, whether the Court was not to blame foi appointing
LY

* Sir T. Raymond, 473,
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men to places of judgment where great matters of law and of
mighty consequence depended to be heard and determined, whose
opinions were known beforehand. All governments must be en-
trusted with ‘power, which may be tsed to good or ill purpose.

Here a government is beset with enemies ever watching for oppor-

tunities to destroy it, and having a power to choose whom to trust,
the taking up men whose principles are not known is more than
an even chance that enemies are taken into their bosom. Would
they not be sure of men to judge whose understandings and prin-
ciples were foreknown? ‘What is the use of power but to secure
justice ? Tt is a maxim of law, that fraud is not to be dssigned in
lawful acts. If governments secure their peace by doing only
what is lawful to be done, all is right. If they suffer encroach-
ments, and at length dissolution, for want of using such powers,
what will it be called but stupidity and folly ? ” *

Sir Francis Pemberton being thus removed from the office
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of Chief Justice of the King’s Bench to make way for one .

who not only had never been in office before and had not
even worn a silk gown, but besides was of the lowest origin
and of the most vulgar habits — felt the degradation keenly,
and, instead of rejoicing in his slender integrity, expressed
regret that he had not been more uniformly complying. But
if he was to walk behind Saunders, who had * nine issues in
his back,” it was some consolation to him that he was to be
still « My Lord,” and to receive higher emoluments than he
could expect at the bar. He was sworn in Chief Justice of
. the Common Pleas, at the Lord Chancellor’s private house,
— to avoid speeches in open court, which might have been
very awkward on both sides.t
The Quo WARRANTO proceeded. J udgment was glven
against the City ; all its charters, granted by so many sove-
reigns, were declared to be forfeited; all its privileges were
annihilated ; and the Government had now the unlimited
power of packing juries in London and Middlesex. {

Jan. 13,

But Saunders had lost his life in the wound which he had A.». 1683.

inflicted on the constitution, and the office of Chief Justice

flice of
Chief Jus-

of the King’s Bench was again vacant. It might have been tice of the
[

¢ Life of Guilford, ii. 121. ) .
+ Sir Thomas Raymond,_251 Burnet, O. T., ii. 185, 188..
{ 8 St. Tr. 1039.

)
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restored to Pemberton had there not been another candidate -
for it, who was destined to throw into the shade all past

judicial delinquency. Some months intervened before the
‘new law arrangements could be completed. In this interval

the Rye-house Plot was discovered, and, those implicated
in it being about to be tried, Pemberton was placed at the
head of the Commission, the Government thinking that, not-
withstanding his secret resentment, he had motives sufficient
to keep him steady in the hope of restitution and the dread
of further disgrace.

The case of Colonel Walcot was taken first ; and here there
was no difficulty, for he had not only joined in planning an
insurrection against the Government, but was privy to the
design of assassinating the King and the Duke of York, and,
in a letter to the Secretary of State, he had confessed his
complicity, and offered to become a witness for the Crown.
This trial was meant to prepare the public mind for that of
Lord Russell, the great ornament of the Whig party, who

" had carried the Exclusion Bill through the House of Com-

mons, and, attended by a great following of Whig members,
had delivered it with his own hand to the Lord Chancellor
at the bar of the House of Lords. In proportion to his.
virtues was the desire to wreak vengeance upon him. But
the object was no less difficult than desirable, for he had
been kept profoundly ignerant of the intention to offer vio-
lence to the royal brothers, from the certainty that he would
bave rejected it with abhorrence; and although he had been
present wlen there were deliberations respecting the right
and the expediency of resistance by force to the Government
after the system had been established of ruling without par-
liaments, he had never concurred in the opinion that there
were 1no longer constitutional means of redress, — much less

. had he concerted an armed insurrection. Notwithstanding

July 18.
Courteous
demeanour -
of Pember-
tonto Lord’
Russell,

all the efforts made to return a prejudieed jury, there were
serious apprehensions of an acquittal.

Pemberton, the presiding Judge, seems to have been con-
vinced that the evidence against 'him was insufficient ; and
although he did not interpose with becoming vigour, by re-

pressing the unfair arts of Jeffreys who was leading counsel
. ‘
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for the Crown, and although he-did not stop the prosecution
as an independent judge would do in modern times, he can-
not be accused of any perversion of law; and, instead of treat-
ing the prisoner with brutality, as was wished and expected,
he behaved to him with courtesy and seeming kindness. °

Lord Russell, on his arraignment at the sitting of the

Court in the morning, having prayed that the trial should be

- postponed till the afiernoon, as a witness for him was absent,
and it had been usual in such case to allow an interval between
the arraignment and the trial, Pemberton said, « Why may
not this trial be respited till the afternoon?” and the only
answer being the insolent exclamation ¢ Pray call the jury,”
he mildly added, ¢ My Lord, the King’s counsel think it not
reasonable to put off the trial longer, and we cannot put it
off without their consent in this case.”

The following dialogue then took place, which introduced
the touching display of female tenderness and heroism of the
celebrated Rachel Lady Russell assisting her martyred hus-
band during his trial —a subject often illustrated both by the
pen and the pencil.

Lord Russell : “ My Lord, may I not have the use of pen, ink,

and paper?” Pemberton: “ Yes, my Lord.” Lord Russell:

« My Lord, may I not make use of any papers I have?” Pem-
berton: “ Yes, by oll means” ZLord Russell: “ May I have
somebody write to help-my memory ?  Attorney General: “ Yes,
a servant.” Lord Russell : “ My wife is here, my Lord, to do it.”
Pemberton: « If my Lady please to give herself the trouble.”

The Chief Justice admitted Dr. Burnet, Dr. Tillotson, and
other witnesses, to speak to the good character and loyal
conversation of the prisoner, and gave weight to their testi-
mony, notwithstanding the observation of Jeffreys that « it
was easy to express a regard for the King while conspiring to
murder him.” In summing up to the jury, after alluding to
the witnesses called by the prisoner ¢ concerning his integrity
and course of life,” he said, —

“ Now, the question before you will be, whether, upon this
whole matter, you do believe my Lord Raussell hid any design
upon the King’s life, for that is the material part here. It is given
you by the King’s counsel as ar evidence of this, that he did con-
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spire to raise an insurrection, and to surprise the King’s guards,
which, say they, can have no-other end but to seize and destroy the
King. It must be left to you upon the whole matter. You have -
not evidence in this case as you had in that tried yesterday, of a
conspiracy to kill the King at the Rye. There, direct evidence
was given of a consult to kill the King, which you have not here.
If you believe the prisoner at the bar to have conspired the death
of the King, and in order to that to have had the consults the
witnesses speak of, you must find him guilty of the treason laid to
his charge.”

The jury retired, and the courtiers present were in a state

. of the greatest alarm ; for against Algernon Sydney, who was

Determi-
nation to
dismiss
Pemberton
from being
a Judge.

Sept. 29,

to be tried next, the case was still weaker; and if “the two
‘Whig chiefs, who were considered already cut off, should
recover their liberty, and should renew their agitation, a
national cry might be got up for the summoning of Par-
liament, and a new effort might be made to rescue the country
from a Popish successor. These fears were vain. The jury
returned a verdict of GUILTY, and Lord Russell expiated on
the scaffold the crime of trying to preserve the religion and
liberties of his country. ~

But Pemberton was not to be forgiven the anxiety he had
occasioned.  Notwithstanding the want of moral courage

.and the subserviency he had displayed during Lord Russell’s

trial, complaint was truly made that hitherto there never bad
been an instance of a state offender, whom the Government
were desirous of convicting, being treated with so much
moderation, and being allowed such 2 fair chance of escaping.’
It was determined that Sydney should be tried before a
Judge who would make sure work of him, and that as Pem-
berton had not taken warning by his removal from the office
of Chief Justice of the King’s Bench, and as he was so irre-
claimably irresolute that no dependence could be placed npon
him, he should be for.ever deprived of all judicial employ-
ment. Accordingly a supersedeas passed the great seal, by
which he was dismisséd from ‘the office of Chief Justice of
the Common Pleas; Jones, untroubled by scruples, was ap-
pointed to succeed him ; and Jeffreys, promoted to be Chief
Justice of the King’s Bench, wgs the remorseless’ murderer of

>
« .
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Sydney.* At the same time Pemberton was expelled from
the Privy Council, into which® hé had been admitted a
member when he was made Chief Justice of the King’s
Bench. '

Before I again accompany him to the bar, I ought to say
something of his decisions in civil cases while he remained on
the bench. Roger North’s grudge against him, for having a
hankering after honesty and independence, leads him to say
“he was a better practiser than a judge; for he- had a
towering opinion of his own sense and wisdom, and rather
made than declared law: I have heard his Lordship say, that
in making law he had outdone King, Lords, and.Commons.”
This jocular boast he very likely made, for it is quite con-
sistent with his having done his duty as an enlightened
magistrate. With us, the rules of property fixed by act of
parliament bear an infinitesimally small proportion to those
fixed by the common law, and the common law is made up of
judicial decisions. New combinations of facts are constantly
arising and producing’ new questions of law; the deter-
mination of each of these may be considered a new law, for
it lays down a rule to be followed in time to come, and the
reports of our courts of justice are far more voluminous than
‘the statute book. Pemberton did not publish any of his own
judgments, and he was by no means fortunate in having a
good reporter ; but, making allowance for the inaccuracies and
the barbarous dialect of Ventris, Shower, Sir Thomas Jones,
and Sir Thomas Raymond, he seems to have proceeded
generally on sound principles of jurisprudence, and by no
means to have been wanting in respect for the authority of
his predecessors. The only bad decisions to be laid to his
charge are those against the privileges of the House of
Commons, for which he was punished by the Convention

»
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He was particularly celebrated as a good nisi prius judge.
Sir Henry Chauncy says, < He would not suffey lawyers, on
trials before him, to interrupt or banter witnesses in their

. ) . .
& 2 Shower, 318.
. .
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evidence, but allowed every person liberty to recollect their
thoughts, and to speak witRout fear, that the truth might be
better discovered.” *

Although he was now in his sixtieth year, he resolved the
third time in his life to begin to practise at the bar; and,
having been several years a Chief Justice, and called Lorp
PreMBERTON T, he became once more Mr. Serjeant.

He immediately again got into extensive business, and he
was engaged in the most important trials which took place,
both civil and criminal, till the landing of the Prince of
Orange — a period of five years. He sat usually in the
Common Pleas, but he oecasionally went into the King’s

Bench, and practised before Jeffreys, notwithstanding their

former squabbles when Pemberton was on the bench and
Jeffreys was at the bar.}

The grand trial coming on which prommately produced the
Revolution, the eX*C‘hlef Justice was counsel for the Seven
Bishops, along with a strange mixture of counsel of different
parties and principles - Sawyer and Finch, who, as Attorney
and Solicitor General for Charles IL, had prosecuted Russell
and Sydney; Pollexfen, the Whig leader of the Western Cir-

~ cuit, who had shared with Jeffreys the obloquy of the « Bloody

Assizes ;” Levinz, who, returning to the bar when displaced
from the bench for a show of independence, was now induced
to take a brief against the Crown by a threat of the attorneys
that, if he vefused if, he should never hold another; Treby,
the ex-Recorder of London, who had been turned out when
the City was disfranchised ; and Somers, hitherto only known

 for learning and ability by a few private friends, — hereafter

to be 1mmortahsed~ as the author of the Bill of Rights, and
the chief founder of the constitutional goveinment under
which we now live. They forgot all past differences and
animosities, and nobly struggled in defence of their illustrious
clients. Tn ex-Chief Justice Pemberton was seen a wonder-
fol union of zeal, discretion, learning, and eloquence, and
« through the whole trial he did hlS duty m'mfully and ably.”§

* See Clutterbuck’s Herts, i. 82.

1 The Chiefs were Lords simply by their surnames. Hmce we speak at
this day of Lord Coke, Lord Hale, and Lord Holt.

f 10 St. Tr. 567, : § Macaulay’s History, i, 379. ¢ .,

* »
» 2 ’
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The first point which he made, when the Bishops were Cgf\\il’-
brought from the Tower and charged with the information, -
was, — ¢ that they were iHegally in custody, and therefore yyue 15
were not then bound to plead.” 1688.

g . . Question as

Pemberton, Serjeant: “ Good my Lord, will you please to to whether

bear us a little to this matter?” L. C. J.: “ Brother Pemberton, the BliS“"ll;s
we will not refuse to hear you — by no means — but not now ; :‘,:;e":f:el{
for the King is pleased, by his Attorney and Solicitor General,
to charge these noble persons, my Lords the Bishops, with an in-
formation.” Pemberton, Serjt.: « Pray, my Lord, spare us a .
word : if we are not here as prisoners regularly before your Lord-
ship, and are not brought in by due process, the Court has not
power to charge us with the information; therefore we beg to
be heard on the question, whether we are legally here before
you?” .
The objection being overruled, Pemberton offercd a plea
to be put upon the record: ¢ that the defendants, as peers of
parliament, were privileged from arrest in such a case;” but
this the Court refused to receive, and the Bishops were
obliged to plead not guilty.

When the jury had been sworn, the charge was opened June 20,
against the defendants that they had written and published,
in the county of Middlesex, a false, malicious, and seditious
libel (meaning the respectful Petition which they had pre-
sented to the King, praying that his Majesty would recal his
order for the clergy to read the Declaration of Indulgence,
issued contrary to the Test Act).* DBut the first difficulty was
to prove their signatures to the Petition, and an acquittal
was about to take place, when the Crown counsel put into
the witness-box Mr. Blathwayt, the clerk of the Council, who
swore that, when they were summoned before the King, they .
owned their signatures to the Petition; but Pemberton in- Pember-

. . . R . 1 ton’s cro:
sisted, in cross-examination, upon having all that had passed cyaminn.
between the King and the Bishops fully stated: — ‘:Oﬂkofffge

clerk o e

Williams, S.G. : ¢ That is a pretty thing, indeed!” Powys, Council.
A.G.: “Do you think you are at liberty to ask our witnesses

©
¥  * The information stated a conspiracy to defame the King, alleging the
writing and publication of the libel as the overt act; but notwithstanding this
teehnicality, which is hardly worth notiging, the prosecution was in reality for
writing and publishing the libel,Gand' is so treated throughout the whole trial.

e ¢ yOL.IL , - B
* T
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any impertinent question that comes into your head ?” Pemberton :
“ The witness is sworn to tell the truth, and the whole truth, and
an answer we must and will have.” Powys, A. G.: “ If you per-
sist in asking such a question, tell us, at least, what use you mean
to make of it.” Pemberton, Serjt.: “ My Lords, I will answer
Mr. Attorney. I will deal plainly with the Court. If the Bishops
owned this paper under a promise from his Majesty that their con-
fession should not be used against them, I hope that no unfair ad-
vantage will be taken of them.” Williams, S. G.: “ You put on
his Majesty what I dare hardly name. Since you are so pressing,
I'demand for the King that-the question may be recorded.” Pem-
berton : ¢ Record what you will, I am not afraid of you, Mr.
Solicitor.” *

After a long altercation, the questlons were allowed to be -
put’; and it appeared from the answers that, although the
King had made no express promise that advantage should
not be taken of the admission of the Bishops, they had ad-
mitted their handwriting on this underst‘mdm The signa-
tures were held to be proved.

But a still greater difficulty arose in showing that there
had been any publicatien of the supposed libel in the county
of Middlesex: —

Pemberton, Serjt.: “ To say the writing and subscribin& of

. their names is a publication of that paper, is such doctrine truly as

I never heard before. Suppose this paper had, been in my study
subscribed by me, but never went further, would this have been a
publication ? but the pubhcatlon must be proved to have been in .
the county of Middlesex.” Powys, 4. G.: « Look yous; it does
lie upon you to prove jt was done elsewhere than in Middlesex.”
Pemberton, Serjt.: ¢ Sure, Mr. Attorney is in jest.” L.C. J.:
¢ Pray, brother Pemberton, be quiet. If Mr. Attorney says any-
thing he ought not to say, I will correct him; but pray do not,
you who are at the bar, interrupt one another.”

The Court having finally ruled that there was not sufficient
evidence of a publication in Middlesex, the Chief Justice was
beginning to direct the jury to find a verdict of acquittal,
when Finch, one of the counsel for the Bishops, offered to

. i N
* At this time, leading questions were not allowed to be put in ecross-

’examination, more than in examination in chief; and F am not sure that the old

rule is not the best one —when I consider the monstrous abuse sometimes
practised in puttmg words into the moudh o a friendly witness, neeesszmly cx\l led

" by the side he is opposed to.
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adduce evidence for the defendants. Pemberton, seeing the
gross indiscretion of this proceeding, started on his legs, pulled
down his junior, and said —

“ My Lord, we are contented.that your Lordship should direct
the jury,” L.C.J.: “No! no! I will hear Mr. Finch. The
Bishops shall not say of me, that I would not hear their counsel.”
Pemberton, Serjt.: “ Pray, good my Lord, we stand mightily
uneasy here, and so de the jury. Pray, dismiss us.”

But for Finch’s foolish interruption, the anticipated acquit-
tal would then have been recorded. At this moment it was
announced that the Earl of Sunderland, the Lotd President,
was coming into court to prove that the Bishops had, in- his
presence, presented the petition to the King at Whitehall.
L. C. J.: “Well, you see what comes of interruption.”

After Lord Sunderland’s evidence, nothing remained except
the ‘question of Libel or no libel? Temberton, when on the
bench, had concurred with the other judges in the doctrine
that this was a question exclusively for the Court, and that
the jury had nothing move to consider than whether, in point
of fact, the writing alleged to be libellous had been composed
and published by the defendant.* But, in spite of his own
ruling, he insisted that, although the Bishops had been proved
to have composed and published the Petition, they were
entitled to a verdiet of not guilty from the jury. '

« My Lords the Bishops,” said he, « are here accused of a crime
of a very heinous nature ; they are here branded and stigmatised
by this information as if they were seditious libellers; when,
in trath, they have done no more than their duty, their duty to
God, their duty to the King, and their duty to the Chureh. We
insist that the kings of England have no power to suspend or dis-
pense with the laws and statutes of this kingdom touching re-
ligion ; that is what we stand upon for our defence. And we say,
that such a dispensing power with laws and statutes strikes at the
very foundation of all the rights, liberties, and properties of the
King’s subjects whatsoever. If the King may suspend the laws of
the land which concern our religion, T am sure there is no other
law but he may suspend; and if the King may suspend _all the laws
of the kingdom, what a condition are all the subjects in for their

€
* See Rexr v. Harris, 7 St. 'Tr, 930,,2—the case in which, approving of
Seroggs’s law, he objected to whipping being part of the sentence.

51

CIIAP.
XX, »

A.D. 1688.

Pember-
ton’s
speech to
show that
the Peti-
tion of the
Bishops
was not a
libel.



52

CHAP,
. XX

A.D, 1688, :

- Weight of
Pemberton
with the -

REIGN OF JAMES II.

lives, liberties, and properties! — all at mercy. The King’s legal
prerogatives are as much for the advantage of his subjects as of
himself, and no man goes about to speak against them ; but, under
pretence of legal prerogative, to extend this power of the King to
the destruction of all his subjects, would be doing him no true
service. These lawsarein truth the great bulwark of the reformed
religion ; they are, in truth, that which fenceth the Church of
England, and we have no human protection besides, They were

made upon a foresight of the mischief that had and might come by
false religions in this kingdom — and were intended to keep them
out—particularly to keep out the Romish religion, which is the very
worst of all religions.* If this Declaration of Indulgence, against
which the Bishops made a dutiful representation, should take effect,
what would be the end of it? All religions are encouraged, let
them be what they will — Ranters, Quakers, and the like, — nay,
even Popery, which was intended by these acts of parliament to
be kept out of this nation, as a religion no way tolerable, and not
to be endured here. We say this farther, that my Lords the
Bishops have the caie of the Church by their very function and
offices, and are bound to take care to keep out all those false
religions which are prohibited and designed to be kept out by the
law 5 and, seeing that this Declaration was founded upon.a mere
pretended power which had been continually opposed and rejected
in parliament, they could not comply with the King’s commands to
read it.”

He then went into an historical discussion respecting the
dzspensm_q power, showing that as often as it had been claimed
in matters of religion it had been denied and abandoned.
Coming to the last attempt in the réign of Charles IL, he
was proceeding, — ¢ Afterwards, in 1672, the King was
prevailed upon again to grant another dispensation somewhat
larger ——.” L. C. J.: < Brother Pemberton, I would not
interrupt you, but we have heard of this over and over
again already.” Pemberton, perceiving that the jury were
strOngly with him, dextrously said, ¢ Then, since your Lord-
ship is satisfied of all these things, as I presumne you are

(else I should have gone on), I have done, my Lo

The othsr counsel exerted themselves with much boldness
and vigour, but the victory which followed was chiefly to be

* This must have been very distasteful to Mr. Justice Allybone, sitting be-
fore him on the bench, who, although a Papist, had been made a judge ‘of the
King’s Bench by virtue of this supposed dlspensmg power.

\

i
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ascribed to Pemberton, who, having reputably presided as
Chief Justice of the Court, was regarded with far more
respect by the jury than his infamous successor, Sir Robert
Wright, and was still supposed to be laying down the law
w1th judicial authority.”

It might bave been expected that, having taken so bold a
part durmg this trial, he would have signed the invitation to
the Prince of Orange, which was sent off' immediately after;
but his heart failed him. He was paralysed by his scruples
respecting the sin of rebellion and the perils to ‘which he
might subject himself if he should join in any unsuccessful
" attempt at resistance to arbitrary rule. . He therefore con-
tinued to devote himself exclusively to his professional pur-
suits. ~ Even after the Prince of Orange had landed he
remained perfectly neutral, and he declined a seat in the
- Convention Parliament.

When William and Mary were on the throne, and new
judges were to be appointed in the room of those who dis-
graced the bench at the end of the reign of James 1L, it was
expécted by many that Pemberton would have been restored
aleng with Atkyns and John Powell, who had been removed

for their honesty during the last two reigns; but, although-

his services in defending the Seven Bishops were duly appre-
ciated, and it was acknowledged that, when compared with
Jeffreys and Scroggs, he was a paragon of virtue, it could
not be forgotten that from timidity, if not corruption, he had
assisted the Government in their design to bring the Earl of
Shaftesbury to the block, and that although he had wished
to save Lord Russell he had allowed him to be sacrificed.
Indeed, the attainder of this illustrious patriot being now
reversed by act of parliament as unlawful, there would have
been much awkwardness in replacing on the bench the judge
by whom it was promounced. Therefore, when the members
of the Cabinet produced their lists of twelve men to preside
in the common law courts in Westminster Hall, Pemberton’s
name was found in very few of them; and in the Dew Judicial

* 12 St.Tr.183—-433. My professional friends may be curious to know what
his fees were orf this pccasion. From the attorney’s bill it appears that he re-

ceived five guineas retainer, twenty guiieas with his brief, and three guineas for
,a consultation.  Sir R. Saw yer and Mr. Finch refused to take any fee.

- E 3
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arrangement, which gave such general satisfaction, he was
entirely passed over.

An inquiry being afterwards instituted into the manner in
which judges had recently been tampered with and cashiered,
he was examined before the House of Commons, but could
or would give very little information on- the subject. "While
others described very amusing scenes at Chiffinch’s private
room at Whitehall, where they had secret interviews with
Charles and James, and were interrogated respecting the
dispensing power, the King’s prerogative to control the law
by proclamations, and the judgment they were prepared to
give in cases which were pending, they could get Pemberton
to say nothing more than “I was removed out of my place
without vmble cause the first time; neither do I know the
recason of my being removed from the King’s Bench to the
Common Pleas. I was never sent for to Whitehall nor to
my Lord Chancellor’s. .The night before, my lord said
nothing to me, but the next morning I had a supersedeas.”*

“Whether he had given offence by sulkiness I know not,

but a resolution was now taken to treat him with great
rigour,

Mr Topham, the Serjeant-at-arms of the House of Com-
mons, presented a petition, setting forth ¢ that several vex-
atious actions had been brought against him for exeeuting the
orders of the House when Sll‘ Francls Pemberton was Chief
Justice of the Kmos Bench, and that, although he had
pleaded that he acted under the authority of the House, he
had been cast in damages and costs.” The petition was
referred to a select committee, who reported that the judg-
ments given against the Serjeant-at-arms were illegal, and a
violation of the privileges of Parliament. Sir Francis Pem-
berton was thercupen ordered to attend at the bar.  The
treatment which he experienced on-this occasion has been
severely condemned ; but I must confess that his demeanour
was not very straightforward or dignified. The Speaker
having informed him that he was sent for to state the ground
on which he had overruled the plea in Jay v. Topham,—

» o
* 5 Parl. Hist. 312,
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instead of denying, like Holt, the right of either House of
Parliament to interrogate him in thls irregular manner, or
frankly stating what had happened, he equivocated, and the
following dialogue grieved his friends: —

LPemberton: «Sir, I know nothing of this action. I have been out
of the court new six years, I cannot remember so many thousand
actions as were brought at that time. But if you will let me know
what the charge is, I do not doubt but I ¢an give you a good ac-
‘count of it.” Speaker : “ A plea was pleaded that the defendant
acted by the authority of this House, and such plea you overruled.”
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Pemberton : “This is quite new to me, for I knew not what I was '

. sent for,” Speaker: “ The House desires to know on what ground,
in the case of Jay v. Topham, you overruled the defendant’s
plea.” Pemberton > “1 think he pleaded to the jurisdiction of the
Court ; and if he did, with submission the plea ought to have been
overruled.”  Speaker : ¢ The House doth require your reasons
for m‘untammo‘ this opinion.” Pemberton: <1 will give you my
reasons as well as I can; but you cannot expect I should be
furnished with such reasons now as I may state upon further con-
sideration. I must premise-that I do not think that your privi-
leges are in question. There is no judge who understands himself
but will allow the privileges of the House; they are the privileges
of the nation, and we are all bound to maintain' them as much as
any member of the House. But the quéstion is all de modo —
whether the authority of the House is pleadable to the jurisdiction
of the Court, or in bar? And, under favour, I have always taken
it that such a defence is not pleadable in abatement. The question
is, whether this shall stop the Court, so that théy cannot examine

" into the fact, — and 'see whether such a warrant was signed by the
Speaker, ‘as is alleged. Any man living might plead suck a
plea.” ,

Time was given to inquire into the pleadmgs in Jay v.
Topham, and the ex-Chief ' Justice was ordered to attend

again.

‘When he next appeared he 1n51sted that the plea had been
to the jurisdiction of the Court; and he added, “ We did not
question the legality of your orders, but we were to see
whether the orders had been given, and whether they had
been properly obeyed. If Mr. Topham arrested the plaintift
without any<order, or 1mpmsoned him till he paid a sum of

money, damages ought to be awarded, If I was mistaken in
: E 4
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this case, it was an error of my judgment. DMy design was to
to justice.”

The record is not to be found (as it ought to be) in the
Tre'lsury of the King’s Bench, having been produced on this
occasion at the bar of the House of Commons and not re-
turned to the proper custody; but there is every reason to
believe that the plea was, substantially a plea in bar, and that
it had - been improperly overruled. Chief Justice Pem-
berton happened to be then oscillating towards the Govern-
ment, which was highly incensed against the popular leaders,
and entertained a strong desire to put down parliamentary
privilege. The House of Commons (Maynard, Somers, and
other learned and just men, being present) passed a resolution
that Sir Francis Pemberton, in giving this judgment, had been
guilty of a breach of privilege, and ordered him to be taken
into custody. In consequence he was committed to Newgate, |
and he remained a close prisoner there till the 14th day of
March, 1690—a period of eight months — when, the séssion
being at last terminated by a prorogation, he was discharged.

‘Considering his great eminence as an advocate, the high-
judicial offices which he had filled, and the noble battle he-
had waged in the cause of freedom when def'endmv the Seven
Bishops, it is impossible not to commiserate his fate. But
the leaders of the Convention Parliament have been too
rashly blamed for the punishment inflicted upon him. TLord
Ellenhorough said, in Burdett v. Abbott, Tt is surprising
how a judge could have been questioned ‘and committed -to
prison, by the House of Commons, for having given a judg- -
ment which no judge who ever sat in this place could differ

from. It was after the Revolution -— which makes such a

commitment for such a cause a little alarming. It must be re-
collected that Lord Chief Justice Pemberton stood under the
disadvantage at that period of having been one of the Judges
who sat on the trial of Lord Russell. He wasa man of
eminent learning, and, being no favourite with either party at
that time, for he was shortly after that trial removed from his
situation, was p‘robab}y an honest man.” * And Lord Exskine,
hang alluded in a debate in the House of Lords to this

* 14 East, 104 @
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commitment of Lord Chief Justice Pemberton, exclaimed,
with much vehemence, ¢ If a similar attack were made upon
my noble and learned friend (Liord Ellenborough) who sits
next me, for the exercise-of his legal Jurlsdxctlon, I would
resist the usurpation with. my strength, and bones, and
blood.” * But there can be little doubt that Pemberton,
who was ever deficient in moral courage, for the purpose
of screening himself, misrepresented the plea; and that, how-
cver meritorious his services at other times may have been,
on this occasion he well deserved the punishment inflicted
-upon him.t

On recovering his liberty, he once more returned to the
bar ; but now, enfeebled by age, and not supposed to have
“the ear of the Court,” he was very little employed. e
had a beautiful villa near Highgate, where he spent the
greatest part of his time in seclusion. So late, however, as
the year 1696, he was one of the counsel for Sir John Fer-
wick, and assisted in opposing the bill' of attainder by which
that unfortunate gentleman was put to death in a mauner
which would have been condemned in the worst days of the
Stuarts.? This was the last occasion of ‘Sir Francis Pem-
berton ever appearing in public.

Soon after, he altogether withdrew from business, and the
last three years of his life he entirely devoted to contem-
plation. . He expired on the 10th of June, 1699, in the 74th
year of his age, and was buried in Highgate church, where

.there still stands a monument erected to his memory, with
the following inscription : —

« M. S, venerabilis admodum viri D. Francisci Pemberton Eq auratx, ser~
vientis ad legem, e sociis Interioris Templi, necnon sub serenissimo principe
Carolo 2°. Banei Regn ac Communis Lapﬁahs Justiciarii, sacree majestati
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dulce decus et prasidium feliciter natus, Patre Radulpho in Agro Hertford.
Generoso, ex antiqui Pembertonorum prosapid in Com. Palat. Lancastrie
oriundo.” §

With a little more firmness of principle, or moral courage,
joined to his talents, acquirements, and opportunities, he

* 16 Parl. Deb. 85
1 See 2 Nels. Ab. 1248. ; Lord Campbell's Speeches, 206. ©
- 1 18 St. Tr. 537—758.
§ Lysons’ Fnvirons, p. 68.; Clutterbuck’s Herts, ii. 449. He left several
sons behind him ; and his descendents-were seated at Trumpington, near Cam-
bridge, till the beginning of the present century.



) ;5.8’

CHAP.

LII-‘E o :cmm-‘»:ms'ncm PEMBERTON.

mmht h&ve been a"great character in English histery ; but,

while he perceived and approved the uosht course, and never

entirely abandoned it, he not unfrequently deviated from it; -
—s0, that ameng his contemporaries he bore the contemned -
name of a ¢ trimmer,” and his reputatien with: posterity has.

‘been heither puve: nor brilliant. “The errors of his youth

would -have been easnly forgiven after the noble amends

* ahich ke made for thein,- but we ‘cannot praise the excessive
_cantion Wwith which he ever-¢onducted himself that -he might

not give offence to those in power; and although we feel

pity rather than indignation when his virtue fh'ltexs, he oc¢ca~

sionally submitted to compliances, for the purpose of winning

and retaining office, which utterly deprives him of our

esteem. If any thing could have made him appear a re-

spectable judge, it would have been. a comparison avith 4he

four Cluef J ustnces who succeeded him:
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THERE never was a more flagrant abuse of the prerogative of cHAP.

the-Crown than the appointment of a Chief Justice of the
King’s Bench for the undisguised purpose of giving judg-
ment for the destruction of the charters of the City of
London, as a step to the establishment of despotism over the
land. Sir Edmund Saunders accomplished this task effect-
ually, and would, without scruple or remorse, have given any
other illegal judgment required of him by a corrupt Govern-
. ment. Yet I feel inclined to treat his failings with lenience,
and those who becqme acquainted with his character are apt
to have a lurking kindness for him. From the disadvantages
of his birth and breeding, he had little moral discipline ; and
he not only showed wonderful talents, but very amiable
social qualities. His rise was most extraordinary, and he
may be considered as our legal Whittington.

« He was at first,” says Roger North, “no better than a
poor beggar-boy, if not a parish foundling without known
parents or relations.” There can be no doubt that, when a
boy, he was discovered wandering about the streets of London

XXI.

Kind feel-
ing among
lawyers for
Sir Ed-
mund
Saunders in
spite of his
profligacy.

Qu. whe-
ther he was
a found-
ling ?

in the most destitute condition— penniless, friendless— with- -

out having learned any trade, without having reccived any
education. But although his parentage was unknown to the
conteraporaries with whom he lived when he had advanced
" himself in the world, recent inquiries have ascertained that
he was born in the parish of Barnwood, close by the city of
Gloucester ; that his father, who was above the lowest rank
of life, died when he was an infant, and that hig mother took
for her second husband a man of the name of Gregory, to
whom she ‘bore several children. 'We know nothing more
respectmﬂ him, with certainty, till he presented hlmself in the
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metropolis; and we are left to imagine that he might have
been driven to roam abroad for subsistence, by reason of his
mother’s cottage being levelled to the ground during the siege
of Gloucester ; or that, being hardly used by his stepfather,
he had run away, and had accompanied the broad-wheeled
waggon to London, where he had heard that riches and plenty
abounded. A

The little fugitive found shelter in Clement’s Inn, where -
“he lived by obsequiousness, and courting the attornies’
clerks for scraps.”* He began as an errand-boy, and his
remarkable diligence and obliging disposition created a general
interest in his favour. Expressing an eager ambition tolearn
to write, one of the attorneys of the Inn got a board knocked
up at a window on the top of a staircase. This was his desk,
and, sitting here, he not only learned the running hand of the
time, but court hand, black letter, and ingrossing, and made
himself an “ expert entering clerk.” In winter, while at
work, he covered his shoulders with a blanket, tied hay-bands
round his legs, and made the blood civeulate through his
fingers by rubbing them when they grew stiff. Iis next
step was to copy deeds and law papers, at so much a folio or
pagé, — by which he was enabled to procure for himself
wholesome food and decent clothes. .Meanwhile he not only
picked up a knowledge of Norman French, and law Latin,
but, by borrowing books, acquired a deep insight into the
principles of conveyancing and special pleading. DBy and by
the friends he had acquired enabled him to take a small
chamber, to furnish it, and tobegin business on his own account
as a conveyancer and special pleader. -But it was in the
latter department that he took greatest delight, and was the
most skilful — insomuch that he gained the reputation of
being familiarly acquainted with all its mysteries; and
although the order of “special pleaders under the bar” was
not established till many years after, he was much resorted to
by attorneys who wished by a sham plea to get over the term,
or by a subtle replication to take an undue advantage of the
defendant. ) - ‘

It has been untruly said of him, as of Jeffreys, that he

* Life of Guilford, ii. 125.
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began to practise as a barrister without having been ‘ever
called to the bar. In truth, the attorneys who consulted him
baving observed to him that they should like to have his
assistance to maintain in court the astute devices which he
recommended, and which duller men did not comprehend, or
were ashamed of, he, rather unwillingly, listened to their
suggestion that he should be entered of an Inn of Court, for

he never cared much for great profits or high effices; and,’

having money enough to buy beer and tobacco, the only
luxuries in which he wished to indulge, he would have pre-
ferred to continue the huggermugger life which he now led.
He was domesticated in the family of a tailor in Butcher
Row, near Temple Bar *, and was supposed to be rather too
intimate with the mistress of the house. However, without
giving up his lodging here, to which he resolutely stuck till
he was made Lord Chief Justice of England, he was pre-
vailed upon to enter as a member of the Middle Temple.
Accordingly, on the 4th of July, 1660, he was admitted
there by the description of “ Mr. Edmund Saunders, of the
county of the city of Gloucester, gentleman.” ~The omission
to mention the name of his father might have given rise’ to
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the report that he was a foundling; but a statement of

pareniage on such occasions, though usual, was not abso-
lutely required, as it now is.
He henceforth attended ¢ moots,” and excited great ad-

miration by his readiness in putting cases and taking off

objections. By his extraordinary good-humour and Jov1a11ty,
he likewise stood high in the favour of his brother Templars.
The term of study was then seven years, liable to be abridged
on proof of proficiency ; and the benchers of the Middle Tem-
ple had the discernment and the liberality to call Saunders to
the bar when his name had been on their books little more
than four years. .

We have a striking proof of the rapidity with which he
rushed into full busmess. He compiled Reports of the de-
cisions of the Court of King’s Bench, beginning with Michael-

* This was-a very narrow dirty lane, which was swept away when the im-
provements were made between,St. flement’s Church and Temple Bar, about
forty years ago. -
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1664.
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progress.
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mas Term, 18 Charles IT., A.D. 1666, when -he had only
been two years at the bar. These he continued till Faster
Term, 24 Charles IL, A.». 1672. They contain all the
cases of the slightest importance which came before the Court
during that period ; and he was counsel in every one of them.

His “hold of business” appears the more wonderful when
we consider that his lizison with the tailor’s wife was well
known, and might have been expected to damage him even,
in those profligate times; and that he occasionally indulged
to great excess in drinking, so that he must often have come
into court very little acquainted with his “ breviat,” and must
have trusted to his quickness in finding out the questions to
be argued, and to his storehouse of learning for the apposite
authorities. :

But, when we peruse his ¢ Reports,” the mystery is solved.
There is no such treat for a common lawyer. TLord Mans-
field. called him the ¢ Terence of reporters,” and he certainly
supports the forensic dialogue with exquisite art, displaying
infinite skill himself in the points which he makes, and the
manner in which he defends them; doing ample justice, at.
the same time, to the ingenuity and learning of his antagonist.
Considering the barbarous dialect in which he wrote (for the
Norman French was restored with Charles IL), it is mar-
vellous to observe what a clear, terse, and epigrammatic
style he uses on the most abstruse juridical topics.

He laboured under the imputation of being fond of sharp
practice, and he was several times rebuked by the Court for
being ¢ trop subtile,” or ¢ going too near the wind ;” but he
was said by his admirers to be fond of his craft only in meliori
sensu, or inr the good sense of the word, and that, in entrapping
the opposite party, he was actuated by a love of fun rather
than a love of fraud.* Thus is he characterised, as a practi-
tioner, by Roger North : —

* I knew such aman in my youth, Having demurred four times succes-
sively to a very faulty declaration, assigning only one blunder for cause of de-
murrer each time, the author of the declayation sent him a challenge as for a
personal insult ; when he merely returned for answer,— ¢ 1ear Tom, I fight only
in Banco Regis. Why should younot suppose that I might be as dull as your-
self, and that it took me some time to find out the blunders which had escaped
you? When I came to one which was decisive,.there I stopped, presuming that
what followed must be all right. Your loving friend, E. L.”
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“ Wit and repartee in an affected rusticity were natural to him.
He was ever ready, and never at a loss, and none came so near as
he to.be a match for Serjeant Maynard. His great dexterity was
in the art of special pleading, and he would lay snares that often
caught his superiors, who were not aware of his traps. And he
was so fond of success for his clients, that, rather than fail, he
would set the Court hard with a trick ; for which he met some-
tiYﬂ%s with a reprimand, which he would wittily ward off, so that
1io one was much offended with him. But Hale could not bear his
irregularity of life ; and for that, and suspicion of his tricks, used
to bear hard upon him in the court, But no ill usage from the
bench was too hard for his hold of business, being such as scarce

“any could do but himself.” * -

He did not, like Scroggs and Jeffreys, intrigue for ad-
vancement. Ie neither sought favour with the popular

@ Jeaders in the City, nor tried to be introduced into Chiffinch’s

“gspi¢ office” at Whitehall. “In no time did he lean to
faction, but did his business without offence to any. He
put off officious talk of government and politics with jests,
and so made his wit a catholicon or shield to cover all his

" weak places and infirmities.,”t He wasin the habit of laugh-

.

ing both at Cavaliers and Roundheads ; and, though nothing
of a Puritan himself, the semi-popish high-churchmen were
often the objects of his satire.

His professional, or rather his special-pleading, repu-
tation forced on him' the advancement which he did not
covet. Towards the end of the reign of Charles IT., when
the courts of justice were turned into instruments of
tyranny, (or, as it was mildly said, <“the Court fell into a
steady course of using the law against all kinds of offenders,”)
Saunders had a general retainer from the Crown, and was
specially employed in . drawing indictments against Whigs,
and gquo warrantos against Whiggish corporations.t In
Crown cases he really considered the King as his client, and
was as eager to gain the day for him, by all sorts of manceuvres,
as he had ever been for a roguish Clement’s Inn attorney.
He it was that suggested the mode of procegding against

* Life of Guilford, ii. 127. . $ Ib. 128,
{ He had discontinued his Reports, partly from want of leisure, and partly
from disliking to report the decisions of such Judges as Raynsford and Scroggs.
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Lord Shaftesbury for high treason : on his recommendation
the experiment was made of examining the witnesses before
the grand jury in open court,— and he suggested the subtlety
that ¢ the usual secrecy observed being for the King’s benefit,
it might be waived by the King at his pleasure,”” When the
important day arrived, he himself interrogated very artfully
Mr. Blathwayt, the clerk of the Council, who was called to
produce the papers which had been seized at Lord Shaftesbury’s
house in Aldersgate-street, and gave a treasonable tinge to
all that passed. - The 16NORAMUS of his indictment must
have been a heavy disappointment to- him; but the effort
which he had made gave high satisfaction to ‘the King, who
knighted him on the occasion, and from that time looked
forward to him as a worthy Chief Justice.* -

Upon the dissolution of the Oxford Parliament and the
rout of the Whig party, it being resolved to hang Fitzharris;
Saunders argued with uncommon zeal against the prisoner’s
plea that there was an impeachment dependmv for the same
offence ; and concluded his legal argument in a manner which

. seems to us very inconsistent with the calmness of a dry legal

His quarrel
with Chief
Justice
Pember-
ton,

argument: ¢ Let him plead guilty or not guilty : 1 rather
hope that he is not guilty than that he is guilty : but-if he be
_quzltg/, it is the most horrid venomous treason ever spread
‘abroad in any age. And for that reason your Lordships
will not give countenance to any delay. ”t

I find him several times retained as counsel against the
Crown ; but upon these occasions the Government w1shed for
an acquittal. He defended the persons who were prosecuted
for attempting to throw discredit on the Popish Plot, he
was assigned as one of the ‘counsel for Lord Viscount
Stafford §, and he supported the application made by the
Earl of Danby to be discharged out of custody.|| On this
last occasion he got into a violent altercation with Lord
Chief Justice Pemberton. The report says that «Mr.
Saunders had hardly begun to speak when the Lord Chief
Justice Pemberton did reprimand the said Mr. Saunders for-

* 8 St. Tr. 779. t b 271, .o us: Tr. 906,
§ St. Tr. 1242. - a1 St Tr. 831
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having offered to impose upon the Court. To all which Mr.
Saunders replied, that he humbly begged his Lordship’s par~

don, but he did believe that the rest of his brethren under~

stood the matter as he did.” The Earl of Danby supported
this statement, and Saunders had a complete triumph over the
Chief Justice.*

Pemberton was soon removed from the office of Chief
" Justice of the King’s Bench, and Saunders sat in his place.

In spite of the victory which the King had gained over the
‘Whigs at the dissolution of his last parliament, he found one
obstacle remain to the perpetuation of his despotic sway in
the franchises of the City of Loendon. The citizens (among
whom were then included all the great merchants, and some

65

CHAP.
XXIL

History of
the great
London
Quo War-
RANTO,

of the nobility and gentry) were still empowered to elect

* their own magistrates; they were entitled to hold public
meetings; and they could rely upon the pure administration
of justice by impartial juries; should they be prosecuted by
-the Government. The Attorneyand Solicitor General, being

_ consulted, acknowledged that it passed their skill to find a

remedy ; but, a case being laid before Saunders, he advised
that something should be discovered which might be set up
as a forfelture of the City charters, and that a Quo War-
RANTO should be brought against the citizens, calling upon
them to shew by what authority they presumed to act as a
corporation. Nothing bearing the colour even of irregularity
could be suggested against them except that, on the rebuilding
and enlargmg(of the markets after the great fire, a bye-law
bad been made, requiring those who exposed cattle and goods
to contribute to the expense of the improvements by the
payment of a small toll'; and that the Lord Mayor, Aldermen,
and Commonalty of the City had, in the year 1679, presented
a petition to the King lamenting the prorogation of parlia-
ment in the following terms: ¢ Your petitioners are greatly
surprised at the late prorogation, whereby the prosecution of
the public justice of the kingdom, and the making of neces-
sary provisions for the preservation of your M'gesty and your
Protestant subjects, have received interruption.”

Saunders allowed that these grounds of forfeiture were

* 11 8t."Tr. 831,
VOL. IT. , P
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CHAP. rather scanty, but undertook to make out the BYE-LAW to

XXL " be the usurpation of a power to impose taxes without autho-

ap 1683, Tity of Parliament, and the PETITION a seditious interference
-with the just prerogative of the Crown.

Accordingly, the Quo WARRANTO was sued out, and, to
the plea setting forth the charters under which the citizens
of London exercised their privileges as a corporation, he drew
an ingenious replication, averring that the citizens had for-
feited their charters by usurping a power to impose taxes

" without-authority of Parliament, and by seditiously interfering
with the JllSt prerogative of the Crown. The written plead- -
ings ended in a demurrer, by which the sufficiency of the
1ephcfmt10n was referred, as a question of law, to the judgment
of the Court of King’s Bench.

Saunders Saunders was preparing himself to argue the case as counsel *
’3,‘:?;} Jus. Tor the Crown, when, to his utter astonishment, he received
;‘(0:‘ :,g the o letter from the Lord Keeper announcing his Majesty’s -+
Beneh, pleasure that he should be Chief Justice. He not only never
had intrigued for the office, but his appointment to it had’
never entered his imagination; and he declared, probably
with sincerity, that he would much sooner have remained at
the bar, as he doubted whether he could continue to live with

- the tailor in Butcher Row, and he was afraid that all his
favourite habits would be dislocated. This arrangement
must have been suggested by cunning lawyers, who were

" distrustful of Pemberton, and were sure that Saunders might
be relied upon. But Roger North ascribes it to Charles
himself; not attempting, however, to disguise the corrupt
motive for it. “ The King,” says he, observmo' him to be
of a free disposition, loyal, friendly, and thhout greediness
or guile, thought of him to be Chief Justice of the King’s
Bench at that nice time. And the ministry could not but
approve of it.  So great a weight was then at stake as could
not be trusted to men of doubtful prmczples, or such as anything

‘ might tempt to desert them.”*
lHMt; insttﬂ- On the 23d of January, being the first day of Hilary Term,
) 1683, Sir Edmund Saunders ‘lppefued at the bar of the Court
of Chancery, in obedience to a writ requiring shim to take

* Life of Guilford, &. 129,



LIFE OF CHIEF JUSTICE SAUNDERS.

upon himself the degree of Serjeant-at-law ; and distributed
the usual number of gold rings, of the accustomed weight and
fineness, with the courtly motto ¢ PrINCIPI 8IC PLACUIT.”
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He then had his coif put on, and proceeded to the bar of .

the Common Pleas, 'where he went through the form of
pleading a sham cause as a Serjeant. Next he was marched
to the bar of the King’s Bench, where he saw the Lord
Keeper on the bench, who made him a flowery oration, pre-
tending “that Sir Francis Pemberton, at his own request,
had been allowed to resign the office of Chief Justice of that
Court, and that his M'gesty, looking only to the good of
his subjects, had selected as a successor him whq was allowed
to be the fittest, not only for learning, but for every other
qualification.” The new Chicf Justice, who often expressed
a sincere dislike of palaver, contented himself with repeating
the motto on his rings, * PRINCIPI SIC PLACUIT;” and,

having faken the oaths, was placed on the bench, and af
once began the business of the Court.*

Ina fe\v days afterwards came on to be argued the great
case of The King v. the Mayor and Commonalty of the City
of London. Finch, the Solicitor General, appeared for the
Crown ; and Treby, the Recorder of London, for the defend-
ants, The former was heard very favourably ; but the latter
having eontended that, even if the Bye-law and the Petition
were illegal, they must be considered only as the acts of the
individuals who had concurred in them, and could not affect
the privileges of the body corporate—an ens legis, without
a soul, and without the capacity of simiing, — Liord Chief
Justice Saunders exclaimed —

% According to your notion, never wasone corporate act done by
them: certainly, whatsoever the Common Council does, binds the
whole ; otherwise it is impossible for you to do any corporate act,
for you never do, and never can, convene all the citizens, Then
you say your Petition is no reflection on the King, but it says
that by the prorogation public justice was interrupted. If so, by
whom was public justice interrupted? Why, by the King! And
is it no reflection on the King, that, instead of distributing justice
to his people, he prevents them from obtaining justice ? You must

* 2 Shower, 264,; ‘Sir 'f‘homas Raymond, 478,
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allow that the accusation is either true or false. But, supposing it
true that the King did amiss in proroguing the Parliament, the
Common Council of London neither by charter nor preseription
had any right to control him, If the matter were not true (as it
is not), the Petition is a mere calumny. But if you could justify
the presenting of the Petition, how can you justify the printing of
it, whereby the Mayor, Aldermen, and citizens of London do let
all the nation know that the King, by the prorogation of Par-
liament, hath given the public justice of the nation an interruption ?
Pray, by what law,sor custom, or charter, is this privilege of
censure exercised? You stand forth as ¢chartered libertines.’
As for the impeccability of the corporation, and your doctrine that
nothing whiclp it does can affect its being, strange would be the
result if that"‘“'hicb the corporation does is not the act of the cor-
poration, and if, the act being unlawful and wicked, the corporation
shall be dispunishable, I telk you I deliver no opinion now, —1
only mention some points worthy of consideration. Let the case
be argued again next term.”

In the ensuing term the case was again argued by Sawyer,
the Attorney General, for the Crown, and Pollexfen for the
City,—-when Lord Chief Justice Saunders said, “ We shall
take time to be advised of our opinion, but I cannot help now
saying what a grievous thing it would be if a corporation
cannot be forfeited or dissolved for any crime whatsoever.
Then it is plain that ‘you oust the King of his Quo Warranto,
and that, as many corporations as there are, so many inde-
pendent commonwealths are established in England. We
shall look into the precedents, and give Judwment next term.”
 When next term arrived, the Lord Chief Justice Saunders
was on.his deathbed. His course of life was so different’
from what it had been, and his diet and exercise so changed,
that the constitution of his body could not sustain it, and he
fell into an apoplexy and palsy, from which he never re-
covered.®* But, before his illnéss, he had secured the votes of
his brethren.

The Judument of the Court was pronounced by Mr.J ustlce
Jones, the senior Puisne Judge, who said, —

“ Several times have we met and had conference about this
matter, and we have waited on my Lord Saunders dyring his sick-

v
* Life of Guilford, i\ 129,
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ness often ; and, upon deliberation, we are unanimously of opinion
that a corporation aggregate, such as the City of London, may be
forfeited and seised into the King’s hands, on a breach of the trust
reposed in it for the good government of the King’s subjects ; —
that to assume the power of making bye-laws to levy money, is a
Jjust cause of forfeiture ; — and that the Petition in the pleadings
mentioned is so scandalous to the King and his government, that
it is a just cause of forfeiture. Therefore, this Court doth award
that the liberties and franchises of the City of London be seised
into the King’s hands.” "

This judgment was considered a prodwxous triumph, but
it led directly to the misgovernment which in little more
than five years brought about the Revolution And the esta-
‘blishment of a new dynasty. To guard against similar
attempts in all time to come, the charters, liberties, and
customs of the City of London were then confirmed, and for
ever established, by act of parliament.*

Saunders was Chief Justice so short a time, and this was
so completely occupied with the great Quo WarraNTO Case,
that I have little more to say of him as a Judge. We are
told that “while he sat in the Court of King’s Bench he
gave the rule to the general satisfaction of the lawyers.” t

We have the account of only one trial before him at nisi
prius,—that of Pilkington, Lord Grey de Werke, and others,
for a riot. Before the City of London was taken by a
regular siege, an atterapt had been made upon it by a coup
de main. 'The scheme was to prevent the regular election of
sheriffs, and to force upon the City the two Court candidates,
who had only a small minority of electors in their favour.
In spite of violence used on their behalf, the poll was going
in favour of the liberal candidates, when the Lord Mayor,
who had been gained over by the Government, pretended
to adjourn the election to a future day. The existing
sheriffs, who were the proper officers to preside, continued
the poll, and declared the liberal candidates duly elected.
Nevertheless, the Court candidates were sworn in as sheriffs,
and those who had insisted on continuing the ¢Jection after

the pretended adjournment by the Lord Mayor were pro~-

* 9 Shower, 275.; 8 St. Tr. 1039-—£358. t Life of Guilford, ii. 129.
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secuted for a riot. They pleaded not guilty, and, a jury to
try them having been summoned by the new sheriffs, the
trial came on at Guildhall before Liord Chief Justice Saunders.
He was then much enfeebled in health, and the excitement
produced by it was supposed to have been the cause of the
fatal malady by which he was struck a few days after.

" The jury being called, the counsel for the defendants put
in a challenge to the array, on the ground that the supposed
sheriffs, by whom the jury had been returned, were not the
lawful sheriffs of the City of ﬁondon, and had an interest in
the question: —

L. C.J. Saunders: © Gentlemen, I am sorry you should have
so bad an opinion of me, and think me so littTe of a lawyer, as not
to know that this is but trifling, and has nothing in it. Pray,
gentlemen, do not put these things upon me.” Mr. Thompson :
“I desire it may be read, my Lord.” L. C. J. Saunders: “You
would not have done this before another judge; you would not
have done it if Sir Matthew Hale had been here.. There is no.
law .in it.”- Myr. Thompson: «We desire it may be read.”
L. C. J. Saunders: “This is only to tickle the people.” The
challenge, however, was read. Jeffreys: “Here’s a tale of a tub
indeed!” L. C. J. Saunders: ¢ Aye, it is nothing else, and I
wonder that lawyers should put such a thing upon me” Mr.
Thompsen : “DMy Lord, we desire this challenge should be allowed.”
L. C..J. Saunders : «“ No, indeed, won’t I. There is no colour for it.”
Mr. Thompson : <My Lord, is the fact true or false? Ifit be
insufficient in point of law, let them demur.” Jeffreys: ¢ Robin
Hood on Greendale stood’!!! T pray for the King that it may be
overruled.” Mr. Thompson : “My Lord, I say where a sheriff is
interested in point of title, he is no person in law to return a jury.
The very title to the office is here in question.” L. C. J.
Saunders: “Mr. Thompson, methinks you have found out an
invention, that the King should never have power to try it, even
s0 long as the world stands. Who would you have the process go

.t0?” Mr. Thompson ; *“To.the coroner.” L. C.J. Saunders:

¢ My speech is but bad ; let me know what objection is made, and
if T can but retain it ir my memory, I don’t question but to give you
satisfaction. The sheriffs who returned the jury are sheriffs de
JSacto, and their title cannot thus be inquired into. Wherever the
defendant thinks it may go hard with him, are we to have a trial

_whether the sheriffs be sheriffs o, no? What you are doing may

.
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be done in every cause that may be trying.” Mr. Thompson : “ My
Lord, we pray a bill of exceptions.” Jeffreys: « This discourse
is only for discourse sake. Swear the jury.” L. C.J. Sounders:
« Aye, swear the jury.”

So far, he was right in point of law; but, when the trial
proceeded upon the merits, to suit the purposes of the Go-
vernment and to obtain a ‘conviction he laid down doctrines
which he must well have known to be indefensible respecting
the power of the Lord Mayor to interrupt the poll by an
adjournment, and ghe suppesed. offence of the electors in still
continuing the election, they believing that they were ex-
ercising a lawful franchise. Finally, in summing up to the
jury, he observed, = “ ’

“ But they pretend that the sheriffs were the men, and that the

- Lord Mayor was nobody ; that shows that it was somewhat of the
Commonwealth seed that was like to grow up among the good
corn.” [Here, the report says, the people hummed and interrupted
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my Lord. He thus continued.] “ Pray, gentlemen, that is a very -

indecent thing ; you put an indignity upon the King. Pray,
gentlemen, forbear ; such demeanour does not become a court of
justice. 'When things were topsy-turvy I can’t tell what was
done, and I would be loth to have it raked up now. These
defendants tell you that they believed they were acting according
to law, but ignorance of the law is now no excuse, and you will
consider whether they did not in a tumultuary way make a riot to
set up a magistracy by the power of the people? Gentlemen, it
hath been a long trial, and it may be I have not taken it well ; my
memory is bad, and I am but weak: I don’t question but your
memories are better than mine.. Consider your verdict, and find
as many guilty as you think fit.”

The jury having. been carefully packed, the defendants
were all found guxlty, and they were heavily fined ; but, after
the Revolution, this judgment was *reversed by ‘the legxs—
lature.*

During Lord Chief Justice Saunders’s last illness the Rye-
house Plot was discovered, and it was a heavy disappointment
to the Government that no further aid could be expected
from him in the measures still contemplated for cutting off
the Whig leaders and depressing the Whig party. His

* 9 %, Twn 187298,
’ r4
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hopeless’ condition being ascertained, he was deserted and
neglected by all his \Vhltehall patrons, who had lately been
so attentive to him, and he received kindness only from
humble dependants and some young lawyers, who, notwith-
standing all his faults, had been attached to him from hls

" singular good-humour.

A few minutes after ten oclock in the forenoon of Tues-
day, the 19th of June, 1683, he expired in a house at
Parson’s Green, to which he had unwillingly transferred
himself from Butcher Row “wheyp promoted to be Chief
Justice.* His exact age was not known, but he was not
supposed to be much turned of fifty, although a stranger
who saw him. for the first time would have taken him to be
considerably more advanced in life. ‘Of his appearance, his
manners, and his habits, we hav¥, fronr one who knew him in-'
timately, the following graphic account, which it would be a

_sin to abridge or to alter —_—

“ As to his person, he was very corpulent and beastly;—a
mere lump of morbid flesh. e used to say by his troggs (such
an humorous way of talking he affected) none could say he wanted
issue of his body, for he had nine in his back’ He was a fetid
mass that offended his neighbours at the bar in the sharpest degree.
Those whose ill-fortune it was to stand near him were confessors,
and in summer-time almost martyrs. This hateful decay of his
carcase came upon him by continual sottishness ; for, to say
nothing of brandy, he was seldom without a pot of ale at his nose,
or near him. That exercise was all he used ; the rest of his life
was sitting at his desk or piping at home; and that Zome was a
tailor’s house, in Butcher Row, called his lodging, and the man’s
wife was his nurse or worse : but by virtue of his money, of which
he made little account, though he got a great deal, he soon became
master of the family ; and,-being no changeling, he never removed,
but was true to his friends and they to him to the last hour of his
life. 'With all this, he had a goodness of nature and disposition
in so great a degree that he may be deservedly styled a phi-
lanthrope. He was a very Silenus to the boys, as in this place
I may term the students of the law, to make them merry when
ever they had a mind to it. He bad nothing of rigid or austere
in him. If any near him at the bar grumbled at his stench,
he ever converted the complaint into content and laughing

PN
s 3 Mod, 25. - )
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with the abundance of his wit. As to his ordinary dealing, he
was as honest as the driven snow was white; and why not, having
no regard for money or desire to be rich? And for good nature
and condescension, there was not his fellow. I have seen him
for hours and half hours together before the court sat, stand at
the bar, with an audience of sf'ﬁdents over against him, putting of
cases, and debating so as suited their capacities” and encouraged
their industry. And so in the Temple, he seldom moved without
a parcel of youths hanging about him, and he merry and jesting
with them. Once, after he was inwthe King’s business, he dined
with the Lord Xeeper, and there he ‘showed another gualification
he had acquired, and that was to play jigs upon an harpsichord,
having taught himsélf with the opportunity of an old virginal of
his landlady’s ; but in such a manner, not for defect but figure, as
to sce him was ajest.”* *

I have not to give a nelation of peers, baronets, or knights,
descended from this Chief Justice, as he was never married,
but he has nevertheless contributed to the ¢ Grandeur of the
Law” by his REPORTS, which are so entertaining as well as
instructive that they have instilled into many a taste for
Jjuridical study, notwithstanding its imagined dryness, proving
our science to be —

 Not harsh and erabbed, as dull fools suppose,
But —— a perpetual feast of nectar’d sweets,
Where no crude surfeit reigns.” t

Notwithstanding his carclessness about money, he left
considerable property behind him. This he disposed of by a
will, dated 23d of August, 1676, — republished 2d of "Sept.
1681, and proved by sentence of the Prerogative Court on the
14th of July, 1683, —whereby he gives to Mary Gutheridge
his'lease of the Bishop's land, ¢ which will come to her by
special occupancy as being my heir at law ;7 and he bequeaths
legacies to his father and mother Gregory, his sister Frances
H‘mll his old aunt Saunders, and his cousin Sarah Hoare.
Among other charitable bequests, he leaves to the poor of the
parish of Barnwood, in the county of Gloucester, where he
drew his first breath, the sum of 20Z to be distributed at the

x Life of Guilford, ii. 126—129. ; and see Granger, iii. 367.9

1 The editions of these Reports by the late Serjeant Williams, and by the

present most learned Judges, Mr. Justice Patteson and Mr. Justice Vaughan

Williams, illustrated by admirable notes, may be said to embody the whole com-
. mon law of England, scattered about, I'must confess, rather immethodically,

73

CHAP
XXI.

How he
has contri-
buted to
the

¢ Grandeur
of the
Law.”

His will,



-CHAP.
- P XXL

I-:Iis armo-
. rial bear~

ings.

" ‘REIGN' OF CHARLES .

diseretion of his father Gregory if he shall be living. His
friends Nathaniel Earle and Jane his wife (the master and

" mistress of the house in which he lodged in Butcher Row)

he- appoints his executor and executrix and residuary legatees,

-% a8 some recompense for their,care of him, and attendance. -

upon him, for many years.”*

‘His ariorial. bearings, which must have been granted to
him when he was kniglited, have been (flscowered by the
diligence of _that - slnlfuf antiquary, Mr. Pulma.n, Deputy
Usher of the Black. Rod ; and, with those of the other Chief
Justices from . the earliest times, now ornament the splendid
library of the’ IIouse o(" Loxds in, the new palace at West-
mmster. : - .

‘.

g

* Will in C. P, C. Reg. i47. Drax.
. .t
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CHAPTER XXIIL

CHIEF JUSTICES FROM THE DEATH OF SIR EDMUND SAUNDERS
TILL THE vREVOLUTION.

“ -

. &
Ox the sudden death of Saunders, there was much perplexity CHAP.
as to the appeintment of his syccessor, His want of political XXIL
principle and his immoralities had béen to a certain degree Jeffreys
counterbalanced by his profound knowledge of the law, his Chief
mildness of disposition, and his popular manners. The can- f,?: tiz?ngs
didate eagerly pressing forward his claims, and supported Beneh.
by the most unscrupulous courtiers, was notoriously desti-
tute of public or private virtue,— knew nothing of his pro-
fession beyond what he had picked up in Old Bailey practice,
— was brutally offensive in his deportment to all who were
opposed to him; and, acting as a subordinate judge, had,
on various occasions, set at defiance the rules of decency
and the dictates of humanity. Even Charles II. himself —
who, in making appointments, did not stand upon trifles as
far as character was concerned, and who had been pleased to
see sitting in his council Shaftesbury, who boasted of being,
next to himself, the most profligate man in England - shud-
dered at the approach of Jeffreys, saying, ¢ That man has no
learning, no sense, no manners, and more impudence than ten
carted street-walkers,”

Meanwhile, the trials arising out of the Rye-house Plot
were coming on, and vengeance was to be taken on the Whigs
for their vigorous and often successful oppcsition to the
* measures of the Court since the Sovereign of England had
degraded himself into a viceroy of France. Good hopes had
been entertained of Pemberton for presiding Judge, as he had
received a severe warning against his occasional displays of
independence by being removed from the King’s Bench to
the Common Pleas, with- hists of the further punishment
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that might await him if he should not be more zealous in
the public service. But he had nearly allowed Lord Russell
to escape; and it was foreseen that, notwithstanding his
timidity, he must necessarily direct the acquittal of Sydney;
against whom there was no case, without making an old
MS. essay on the speculative principles of government, found
among his papers, an overt act of high trepson. “ Work was

o be done which could be trusted to no man who reverenced

Reference
to the
Lives of the
Chancel-
lors.

Additions
to the

¢ Life of

Jeffreys,”

law, or was sensible of shame.”* Accordingly, there was
placed in the supreme seat of justice, knowingly and de-
signedly, one of the mdst infamous wretches who ever wore
the human form, and '\yhose atrocities, when elevated to
power, were not more rev oltmg than might have been expected
from his established character and past conduct « All people
were apprehensive of very black designs when they saw
Jeﬂ'reys made. Lord Chief Justice, who was scandalously
vicious, ‘and was drunk every day ; besides a drunkenness of
fury in his temper that looked like. enthusiasm.”

It would now be my duty to trace the extraordinary career
of this monster, from his birth in an obscure Welsh village,
to his death in the Tower. of London, if I had not already
done so in my “Lives oF THE CHANCELLORS.” Subse-
quent researches suggest little addition to the facts I have
already narrated concerning him and no mitigation of the.
sentence of infamy which I have pronounced upon him. As
a further proof of his contempt of decency on the bench, I
may mention that on the trial of the learned and pious divine
Richard Baxter, after exclaiming, in his own naturally violent
tone, < This is an old rogue, a schismatical knave, a hypo-
critical villain; he hates the liturgy ; he would have nothing
but long-winded cant without book,” the Liord Chief Justice

“suddenly turned ap his eyes, clasped his hands, and began to

sing through his nose, in imitation of what he supposed to be
Baxter's style of praying, ¢“ LORD, WE ARE THY PEOPLE !
THY PECULIAR PEOPLE!! THY DEAR PEOPLE!!!”}

I ought to have dwelt more upon his venality during the

* Macaulay, i. 452. -t Burnet, O. T., ii. 231.
$ 10 St. Tr. 1815, ; Life of Baxter, cl! xw.

‘
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«Bloody Assizes,” for of the 841 prisoners whese vés were
spared, and who were transported as slaves to the colonies,
many were sold on his own account, and, long as was the
voyage, and sickly, he calculated that from the -state of the
slave market, after all charges were paid, they would average
150 a head.* But the proceeds of all these sales did. mot
fetch him so much as a single pardon. Most of the men

accused of joining Monmouth were from the lowér ranks :

of life, and, except in the sale of their persons, they could be
turned to little profity for they could muster only a very
small bribe to be let off, and, if convicted and-éxecuted, their
forfeited property was seldom more tfmn a flock of geese or a
flitch of bacon. The Chief Justice was therefore delrghted
to find that he-had got in his foils Edward Prideaux, who

had inherited broad lands from his father, an eminent lawyer

in the time of the Commonwealth, and who, without having
been in arms, was suspected of favouring' the rebellion.
Although no witnesses could be got to swear against this
gentleman, he wisely agreed to pay 15,0007 for his liberation.
With his ransom Jeffreys became the purchaser of a large
estate, the name of which the people changed to Aceldama,
as being purchased with the price of innocent blood.}

I ought, likewise, to have stated, as another instance of his
unexampled cruelty, that, after his return from the west, and
receiving the great seal, on the very day on which Alderman
Cornish was hanged and beheaded in Cheapside, he caused
Elizabeth Gaunt to be burned alive at Tyburn, for having
piteously given shelter to a fugitive who betrayed her. She
was a Sister of Charity: her life had been passed in re-
lieving the unhappy of all religious denominations, and she
was well known as a constant visitor of the gaols in the hope
of enlightening and reforming their unhappy inmates. She
met her fate with great composure; leaving behind her a
paper in which, after describing what she had suffered from

-the ferocity of her gaoler, and others who had oppressed her,

she complained of ¢ the tyranny of him, the gregt one of all,

- * Original letters in the State Paper Office: Sunderland to Jeffreys, Sept.
14. 1685 ; Jeﬁ‘reys to the King, Sopt 19, 1685.
t Commons Journals, Oct. 9.; Nov. 10., Dec, 26.1690; Oldmlxon, 706.

1
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CHAP. to whose pleasure she and so many other victims had been
XXIL - caerificed — declaring that in as far as they had injured her-
self she forgave them, but, in that they were implacable ene-
mies of that good cause which would yet revive and flourish,
ghe left them to the judgment of the King of Kings.” *

To show that the memory of his crueltles remained in the
seountry in which they were most conspicuously exhibited, so
« as fo raisé a desire to visit them on his descendants to the
third generation,—I should likewige wish to add the anec-
dote that when he had been many yéars dead, and his name
and title were extinct, the Countess of Pomfret, travelling
“into the west of England, having been discovered to be lus
granddaughter, was insulfed by the populace, and could not

venture to proceed to the scene of the “-Bloody Assizes.”t
It has been objected to me, that I have done injustice to
Supposed 9 eSTreys, by répresenting that he readily acquiesced in all
reluctance  James’s, measures for overturning the religion and liberties
of Jeffteys  of his country, where¢as he condemned many of them. This

to support T N i
James charge against me is founded merely on” proofs of the hypo-

apg::,;'fstta:l,‘: crisy and duplicity of the great delinquent. He did pretend
religion. ¢4 some, who were in opposition to the Court, that his Pro-
testant conscience was shocked by the scheme of bringing in

Popery ; but at the same time he put the broad seal to the
Declaration of Indulgence, and, sitting in the illegal Court

of High Commission, he abetted all the proceedings for con-

verting Magdalene College, Oxford, into a Popish seminary.

¢ The twa French agents, who were then resident in Liondon,

had very judiciously divided the English Court between

them. Bonrepaux was constantly w1th Rochester; and

Barillon lived with Sunderland. Lewis was informed in the

same week by Bonrepaux that the Chancellor was entirely

with the Treasurer, and by Barillon that the Chancellor was

in league with-the Secretary.”} Again: Jeffreys gave out to

~ one party that he highly dimpproved of the proceedings

against the Seven Bishops, while it is qulte certain that he

. * 11 St. Tr.'381--455. ; Burnet, O. T,l 649.
4+ Granger, “Jeﬁ'reys »
{ Macaulay, ii. 67., cites Reresby's Memon‘s, Luttrell’s- Diary, Feb. 2. .

Japr. 25,
1685; Barillon, Feb, &; Bonrepaux, I'e{—.f."k“_‘
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declared in council, % The Government would be disgraced CIIAD.
if such transgressors were suffered to escape, as was propowd XXIL
by Sunderland, with a mere reprimand,” * and that he stre-
nuously recommended the criminal information on’ which.
they were brought to trial — ¢ counting with certainty on &
conviction which would induce the right reveread defendants
to save themselves from ruinous fings and long impliwnr .
ments by serving, both in and out of parliament, the deswns .

of the Soverelo'n.” t "

Jeffreys heId the office " of Chief Justice. of "the King’s *Vacaney in
Bench rather more than twe years, having been reappointed %‘;I;’;Bﬁ:_’f
to it on the death of Charles II. by James IL, who had been tice of the
his early patron, and to whom he was more and more .en- %:;%; on
deared as his inhuman disposition was more and more deve- the pro-
loped, Being created a peer, and introduced into the Cabinet, '}‘:&;Z;:fo
he soon undermined, by his superior vigour and servility, ‘éeh:;:’cﬁ]on
the influence of the Lord Keeper Guilford, and, having
broken the heart of that mean-spirited but net unamiable
man, his ¢ campaign in the west” was rewa,rded with the fggts 29.
great seal.

‘A month was oceupied in considering who should succeed Perplexity
him as Chief Justice of the King’s Bench. Although Mon- :L’;’:e;;‘:
mouth had been executed, and the blood of rebels had flowed
till the feelings of all classes were outraged, and even the
vengeance of James himself was satiated, the due filling up
of the office was considered a matter of the last,lmportance
to the Government. The plan to change the religion of the
country was now formed, and this was to be carried into
effect by judicial decision rather than by military violence.

The King expected to aecomplish his object by extending
what was called the ¢ dispensing power” to all the laws of
the realm, although it had been hitherto confined to common
penal statutes, which were enforced by a pecuniary mulet.
‘Where was a man to be found who, as head of the Common

* Journal of second Lord Clafendon, June 24. 1688, ; 12 St¢ Tr. 195.
1 This has been placed beyond all doubt by the ongmal despatches of ‘;‘f

French and Dutch ministers exammed by Mr. Macaulay. Barilion,_ J::Xe 3
1688 ; Citters, July 43 Adda, JureT’ June #.
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Law Judges, would himself declare, and would induce a ma-
jority of his brethren to joiti with him in declaring, that the
King had the power contended for,— or, in othe1 words,
that, like the despotic princes on the Continent, he was above
the law ?  That man was S1R Epwarp. HERBERT !  Of his
steadiness on this question no doubt could be entertained —
but when his appointment was recommended, two objections
présented themselves: 1st. That he was quite ignorant of his
profession; 2dly. That he was comscientious in his opinions,
and of strictly honourable principles in private life. The former
was easily surmounted from his known zeal in support of
the prerogative; and though it was anticipated that some in-
convenience might arise from his vicious habit of ‘abstaining
from what he believed to be wrong, hopes were entertained
that, from his ultra-Tory notions, he would not boggle at
any thing which might be required of him. Upon the whole,
the opinion at Whitehall was, that, for the King’s service, a
safer choice could not be made. Accordingly, on the 11th
of October, 1685, Sir Edward Herbert took his seat as Chief
Justice of the Court of King’s Bench, and I am called upon
to give a sketch of his life:

He was the youngest son of that Sir Edward Herbert whom
I have commemorated as holding the great seal of England
while in exile with Charles IL* During the Commonwealth,
the children of the titular Liord Chancellor remained in
England with their mother; and, after his death at Paris,
in 1657, they were reduced to great indigence. Edward was
admitted on the foundation of Winchester School, and was
elected from thence a probationer fellow to New College,
Oxford. "He was idle and volatile, but much liked for his
warmth of heart and gentlemanly demeanour. He inherited
a strong abhorrence of Roundheads, and he considered the
Whigs as the same republican party under another name.
From his earliest recollection to his latest breath, he looked
upon the five members of the House of Commons whom his
father, when Attorney General, hadsimpeached of high treason
by order of Chales I, as not less guilty than the regicides
who had sat in the high court of justice; and he thouo'ht it

* lees of the Chanceﬂor'ﬂ vol. iii. ch. Ixxiii,



LIFE OF CHIEF JUSTICE HERBERT. 81

of essential importance for the pubhc good that the Crown CHAP.
should be armed with sufficient power to put down and to XXIL
punish all who were inclined to sedition or schism.

‘With this bias on his mind, he began the study of the law Formation
in the Middle Temple, and, setting down all the arbitrary. ffc;‘{scfe":;
decisions of judges for sound law, and all the violent acts of ‘
the executive government for good constitutional precedents,
while he imputed evetything.that he met with on the other
side to faction and popular delusion, he brought himself to-
the belief that the kings of England were absolute at all
points, with a very few exceptions ; and that, although they
might find it convenient to consult a parliament, they might
rule, if theéy chose, by their own' authority. But his know-
ledge of law was superficial, and was confined almost exclu-
sively to cases connected with politics.

Under Charles II. there was a disposition to do as much
as possible for the Herberts, on account of the sufferings of
their father in the royal cause ; and the two elder sons were
pushed on in the army end navy : but there was much diffi-
culty in making any provision for Ldward, who was -called
a lawyer, but was wholly unacquainted with the first prin-.
ciples of pleading and conveyancing ; and, never having been
intrusted with a brief by a private client, could not, without
serious risk, be allowed to appear in the King’s business in
Westminster Hall. It was thought, however, that any thing
would do for Attorney General in Ireland, where they have
never been very exact in legal formalities. Accordingly, he g i sent
‘was sent over there, and for several years was supposed to %gAttO’l’"eY
execute the duties of the office decently well under the 1,;;:;3 0
Duke of Ormond, the popular Lord Lieutenant. A residence
in Dublin was then considered distant banishment. The transit
from thence to Liondon was often attended with great peril
and delay, and intelligence was interchanged between the
two islands very trregularly. Jdle therefore longed for a
return to civilised life, for which he had a keen relish;
and, having laid by a little money, he resigned the Irish
Attorney Generalship, and came to push his fortune at

* Whitehall. Still pretending to practise at the bar, he re-
). VoL IL ' ‘6 - :
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ceived a silk gown. The English attorneys were as shy of
employing him as when he wore bombazin; but his con-
nections, his principles, and his agreeable manners neverthe-
less obtained him favour at Court. Ie succeeded Sir George
Jeffreys as Chief Justice of Chester; and soon after, on the
promotion of Sir John Churchill to be Master of the Rolls,
he was appointed Attorney General to the Duke of York,
and was knighted. Now he was often consulted on consti-
tutional questions by his royal master, the heir presumptive ;
who, much pleased with the answers returned, set him down
as fit to fill the highest offices in the law. He was particu-

Tlarly firm respecting the dispensing power* ; and — notwith-

standing the doubts upon the subject indicated by high
prerogative lawyers, such as Lord Clarendon, Lord Keeper
Bridgman, Lord Chancellor. Nottingham, and Lord Keeper
Guilford — maintained that the royal assent was given to bills
passed by the two Houses of Parliament on the implied con-
dition that the King might suspend the operation of .the law
when necessary for the publlc safety ; and that, this power
being essentially inherent in the Crown, no statute could take
it away, or abridge it. He was of the school of political
speculators which produced Fijlmer, Lestrange, and Brady,
~— maintaining that the Crown is the only legitimate source
of authority; that the House of Commons, having been
created by the Crown, is subordinate to the Crown; and
that, as it may still be prorogued or dissolved, as well as
summoned, by the Crown, the Crown is entitled to exercise
a paramount control over all its acts. Ie sometimes made
a distinction between the King's power over common law
and statute law ; but, although he was known not to be
without some scruples which might be troublesome, his
friends said they would all melt away before his burning
loyalty. |

* Clarke, in his Life of James I1., mainly rests his justification of that
monareh’s conduct on the authority of Herbert. Speaking of the Test Act, he
says, * One great inducement not to boggle at dispensing with it, was his calling
to mind that in the Jate King's time, after his return from Scotland, and that
he began to be much employed in his business, Mr. Herbert, then Ch. Justice
of Chester, told him, that if he desired to re-enter into his former employment, .

he could make it appear that it was>in the King’s power to dispense with the
Test Act.” ‘ ) ug,

»
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He is not once mentioned in the Reports: he had never
led any important cause, or argued any important point of
law, in an English court;. and, although he regularly attended
the King’s Bench in term time, it was for society rather
than for business. He was considered a soit of dilettante
lawyer, and probably he himself thought not of a higher
office than that of Chief Justice of Chester, which only
occupied a few days of his time twice a year. It is quite
certain that he never solicited, or in’any way intrigued for,
the office of Chief Justice of the King’s Bench, so that he
was greatly astonished when it was offered to him. He did
not hesitate to accept it when. he was told that the' King
required his services.

There is no record of the cetemony of his installation.
The merits and sufferings of his father must have constituted
the staple of the Chancellor’s address to him; and his answer
must have been confined to the expression of gratitude for
the unexpected dignity, and sincere good intentions in the
fulfilment of his new duties. *

The profession and the public, without nicely scanning his
legal qualifications, were pleased to see mildness, equanimity,
and sobriety again adorning the seat of justice, lately dis-
graced by fierceness, violence, and drunkenness, Even those

_who most highly disapproved of his politics were disposed to
speak kindly of him. Says Burnet, “ He was a well bred
and a virtuous man; generous and good natured, although an
indifferent lawyer. He unhappily got into a set of very
high notions with relation to the King’s prerogative. His
gravity and virtues gave him great advantages; chiefly his
succeeding such a monster.” '

He was sworn a member of the Privy Council, but he
was never admitted into the Cabinet.

In the privaté cases which came before him he was entirely
guided by the opinion of the Puisne Judges; and, by dis-
cretion, and speaking only as he was prompted, he made a
very respectable appearance, and the vulgar called him a
great Judge.

A .
* See 2 Shower, 434. § 3 Modern Reports, 71.,
4 Burnet, O, T.,ii 362, 363.
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The first political case in which an opinion was required
from him was the prosecution of Lord Delamere for high
treason ; and, as the prerogative of the Crown was not con-
cerned in the question submitted to-him, he displayed on this
ooeasion moderation and diffidence. The noble lord, thé ob-~
ject of the prosecution, had, when a member of the House
of Commens, given mortal offence to Jeffreys, who now sat
as his judge, and was eager to convict him. The trial took
place before the Lord High Steward and a select number of
Peers, — the Judges attending as assessors. The whole day
being ‘spent in giving evidence for the Crown, the noble
prisoner applied for an ajournment till next morning, before
opening his defence Jeffreys determined, if possible, to
sentence him to be hanged, beheaded, and quartered before
going to sleep; but, desirous to keep up appearances, and to
throw upon others the odium of the precipitation which he
desired, said he would willingly comply with the request if
the law would allow of an adjournment, which much doubting,
he would put the question.to the Judges. His real inclin-
ation being well known to them, he expected (what ke would
have pronoynced under the like circumstances) a flat nega-
tive upon the power of adjournment. But Lord Chief
Justice Herbert said, —

“ The Judges presume to acquaint your Grace that this is a
matter wholly new to them, and that they know not, upon recol-
Jection of all that they ean remember to have read, either that
this matter was done or questioned. Had it received a determina-

_tion, and been reported in our books, our duty would have been

to contribute all our reading and experience for the satisfaction of
this great Court; but being a new question, and the precedent
being to make a rule respecting the powers and privileges of the

Peers for the time to come, we cannot venture to resolve it. In -

the case of the trial of a peer in parliament, there have been ad-
journments from day o day; but whether it makes a difference
that here the Lord High Steward sits judge, and the Peers-triers
are in the. nature of a jury, we submit to your Grace’s-con~
sideration. In an inferior court the jury, once sworn, are not

allowed to separate, from the fear of corruption ; but that reason -

seems to fail here, the prisoner being to be tried by his peers, that
are men of unsuspected integrity} and give their verdict upon their s
honour.”

& :
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.The Peers, upon this, were for adjourning, but Jeffreys in
a rage said “that the court was his, and that; he sitting
as sole judge in it, they had no right to regulate its pro-
ceedings.,” He then gave a decided judgment that he could
not and would not adjourn, and he ordered. the prisoner to
go- on with his defence, saying that ¢ by law the trial must
finish before they separated.” Nevertheless he was dis-
appointed of his prey, for Lord Delamere made an admirable

defence, and the Peers, sympathising with him on account of

the harsh treatment he had received, unanimously acquitted
him.* ;

Soon after came on the grand question with a view to
which Herbert had been appointed Chiet Justice, and he
fully answered the expectation which had been formed of
him.

Judicially to establish the dispensing power, a sham action
was brought by the coachman of Sir Edward Hales against
Sir Edward Hales, his master. .The defendant, although a
Roman Catholic, had been appointed Lieutenant of the Tower
of London; and the declaration alleged that, contrary to the
provisions of' the Test Act, he had exercised the duties of
the office without having made the declaration against tran-
substantiation or taken the oath of supremacy.” By way
of justification, he pleaded ¢ that after the grant of the
office- the King, by letters-patent under the great seal, noz-
withstanding any statutes or laws in that behalf, dispensed
with his making the declaration against transubstantiation
and with his taking the oath of supremacy, as well as with
his receiving the sacrament according to the rites of the
Church of Enaland ?  The plaintiff demurred admitting the
dispensation a,nd praying judgment upon its validity. Tlms
the existence of the dispensing power was regularly raised on
the record, and was to be solemnly decided.

The Chief Justice, although he had no doubts himself,
found it a more difficult task than. he had anticipated to
prevail upon the other Judges to agree with him. . According
to the usual custom of thoae days, before the caae was arO‘ued
in court he ‘assembled all the Judges to deliver theu'

* 11 St. Tr. 510—599.
[ 3]
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cHAP. opinion upon it. To his unspeakable surprise, there were

XXIL - four Judges who declared that the King had no power to
o 1686, dispense with a statute which Parliament had enacted for the

Opposition preservation of the established religion of the country. Their
fﬁ:‘}‘af,gfs opposition was the less suspected because they were all four
steady Tories, although not of such extravagantly high pre-
rogative principles as Herbert himself ; and they had all four
sat on the trials of Alderman Cornish and Elizabeth Gaunt,
where there had been an extraordinary compliance with the
wishes of the Government. Their contumacy being reported
to the King, he summoned them into his presence, and con-
versed with them at Whitehall, but could make no impression
upon any of them either by soft or angry language. Ie
‘thought he might safely calculate upon their supporting him
in any violation of the constitution; but he forgot that
where religion mixes in a controversy it is impossible to
foretel with certainty what will be the conduct of any indi-
vidual or of any body of men. ¢ Jones, the Chief Justice of
the Common ' Pleas, a man who had never before shrunk from
any drudgery, however cruel or servile, now held, in the .
royal closet, language which might have become’ the lips of
the purest magistrates in our history.” * DBeing told that he
must either give up his opinion or his place, “ For my place,”
he answered, “T care little; I am old and worn out in the
service of the Crown; but I am mortified to find that your
Majesty thinks me capable of giving a judgment which none
but an ignorant or a dishonest man could’ give.” King: “1I
am determined to have twelve lawyers for judges who will be
all of my mind as to this matter.” C. J. Jones : < Yonr Majesty
may find twelve judges of your mind, but hardly twelve
Dissentient lawyers.” James always piqued himself on being a man of
Judges are his word, and Jones had his quietus next morning. With
him were dismissed Montagu, Chief Baron of the Exchequer,
and two puisnies, Neville and Charlton. Four new Judges
were appointed, who had taken the royal test by declaring
their belief jin the unlimited, illimitable, and eternal nature
of the dispensing power. One of them was the brother of the
anthor of ¢ Paradise Lost,” and of the ¢ Defenee of the -
People of England for putting Chaﬂes L to death.” Sir’
* Macaulay, ii., 82l :
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Christopher Milton, recommended by Herbert, was in all
respects a striking contrast to John, as he was not only a
favourer of Popery, and a friend to a).bltrary power, but the
dullest of mankind.*

Some delay still arose in ca:rrymtr ‘the case to a hearing,
for Sawyer, the Attorney General, who had brought Russell
and Sydney to the bleck, refused to argue this sham demurrer
in favour of an attempt *“ to annul the whole statute law from
the accession of Elizabeth.” Heneage Finch, the Solicitor
General, following his example, was turned out of office; and
time was required for the mean-spirited Powys, who succeeded
him, to prepare for his dirty work.

At last ‘the farce was acted, Northey taking the part of
counsel for the plaintiff, and pretending to argue that the
dispensation was no bar to the action ; while the new Solicitor
Greneral urged that the King’s prerogative was and is as
" much the law of England as any statute, and that, although
the King cannot prejudiee private right, the power of dis-

pensing with all public statutes was inseparably annexed. to -

~ his crown.
At the close of the argument, Herbert, C. J., said, with
much gravity, that < the Court would take time to consider,”
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and on a subsequent day he delivered the following judg-

ment ; -—

« This is a case of great consequence, but of as little difficulty
as ever any case was that raised so great an expectation. If the
King cannot dispense with this statute, he cannot dispense with
any penal law whatsoever. There is no law but may be dispensed
with by the supreme lawgiver. The laws of God may be dis-
pensed with by God himself, as appears by God’s command
to Abraham to offer up his son Isaac. So, likewise, the law of
man may be dispensed with by the legislator. A law may be

Judgment
of Chief
Justice
Herbert.

either too wide or too narrow; the wisest lawgiver cannot foresee

all the consequences of a law, and therefore there must bé a power
somewhere able to dispense with it. We have consulied omr
brethren who have met and conferred on the subject at Serjeants’
Inn, and, with one exception, they all agree with us in the

* Although not reconciled to Rome, he came so near her, that he would
not communicaté with the Church of England Echard, iii. 797.; Kennet, iii.
451,

G 4
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opinion that the kings of England are absolute sovereigns; that
the laws of England are the King’s laws ; that the King has power
to dispense with any of his laws as he sees necessity for it ; that
the King is the sole judge of that necessity ; and that this is not
a trust invested in or granted to the King by the people, but the
ancient sovereign power and prerogative of the kings of England,
which never yet was taken from them nor can be by parliament or
any human means. My brother Street, indeed, is of opinion that
the King, notwithstanding his general dispensing power, cannot
validly grant the dispensation pleaded by the defendant; but that
is the opinion of one single judge against the opinion of eleven.
We therefore give judgment for the defendant.” *

Without the privity of Herbert, who was too honourable a
man to have countenanced such trickery, Street, who was
known to be the mest servile Judge on the bench, who would
have been instantly turned adrift if he had been sincerely
opposed to the dispensing power, but who cared as little for
religion as for law, had be¢n ordered to dissent, for the pur-
pose of leading the public to believe that the Judges, left to
the freedom of their own will, had decided for the Crown by -
a vast majority, without being entirely unanimous. So in-
famous a wretch was Street, that, at the Revolution, on the
strength of this collusive dissent, he attempted to make court
to King William ; but, his real baseness being exposed, he met
with a mortifying rebuff {

Upon this judgment Sir Robert Atkyns, then an ousted
Judge (afterwards made Chief Baron of the Exchequer),

* 11 St, Tr. 1165—1198.

t « Dec. 27. 1688, Tuesday, in the morning, I went to St. James’s with
Judge Strect to present him to the Prince ; butI was told the Prince was busy,
and I could not get admittance, While I was in the outward room, my Lord
Coote came to e and told me he was sorry to see me patromse Street. He did
not Jom in the judgment for the dispensing power ; but he is a very il man, [
have given the Prince a true character of him ; and therefore I desire your
Lordship will not concern yourself any more for Wim.” — Diary of Henry, Earl
of Clerendon.

However, when Judge Street died, a splendid marble monument was erected
to his memory, with an inscription which asserts that he was the only honest
Judge in the reign of James 1. ; and thus concludes: —

. faithful found;
Among the faithless, faithful only he ;
Among innumerable false, unmoved.
Nor number, nor example, with him wrought,
To swerve from truth, or change his eonstant mind,
Though single.” — Granger.
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having published a very severe commentary, Chief Justice
Herbert published a pamphlet in his own vindication,—in
which he produced what he ealled his authorities, and, in
answer to the personal reflections upon himself, observed, —
“T can truly say that I never hedrd of this action till it was

actually brought. If it be a feigned action, the law is as well

settled in a feigned action asin a true. There are feigned actions
directed out of Chancery every day, and why may not the King
direct such an action to be brought to satisfy himself whether he
hath such a power? 1f there were indirect means used to obtain
opinions, I stand upon my innecence, and challenge all the world
to lay anything of that kind to my charge. My part was only to
give my own opinion ; and if I have drawn weak conclusions from
what I find in our books, how can I be charged as a criminal?
But I never gave a judgnent with so many authorities to warrant
it as in Sir ¥dward Hales’s case. If it was to keep my judge’s
place, I then became the worst man in the world, only to keep
that which most men know my friends found great difficulty in
persuading me to accept.” ¥

King James was delighted beyond measare with the
judgment, and with the defence of it ; and, lauding himself for
his sagacity in selecting such a Chief Justlce, and taking.
personally to himself qll the credit of the appointment, he
passed such compliments and lavished such blandishments on

Herbert, that Jeffreys was jealous, and reports were spread

that the great seal would soon be . transferred to a new
Chancellor.}

By way of preliminary to the restoration of Popery as the
religion of the state, there soon came out a ¢ Declaration of

* Whatever we may think of Herbert and his doctrine respecting the dis.
pensing power, they have both had warm admirers, Clarke deseribes him, in his
Life of JamesIi., as “a man of eminent learning and known integrity, suf-
ficient to free him without furtber proof from the censure of partiality;” and
says that, ¢ for his further vindication, he published his reasons with some of the

. many citations and examples he might have brought from the law books, which
put the matter so far beyond dispute, that all the erudition of his adversaries or
malice of his detractors could never furnish them with the least colour of a
reply.” — 2 Clarke's James I, p. 82. et seq. -

1 Lord Clarendon, in a letter to the Earl of Rochester, dated Dublm Castle,
June 3.'1686, says, ¢ A story had reached Dublin, that my Lord Chancellor is
in very little eredit ; that my Lord Ch. Justice Herbett had exposed him upon
the beneh by laving open his briberies and corruptions (as they are called) mn
the West, with which the King is extremely offended, insomuch that it is said he
will not be long in his place,” — Correfp. of Clar, and Roch. p. 426.
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Indulgence,” by which all sects of Christians were to be al-
lewed to profess their faith without being subject to any
disability, forfeiture,” or penalty ; and. Herbert, sincerely
thinking this a lawful exercise of the royal prerogative, de-
lighted the King more than ever, not only by pronouncing
in favour of its legality, but by actually assisting in giving
effect to it. ¥ Since the Church party could not be brought
to comply with the design of the Court, applications were
now made to the Dissenters; and all on a sudden the church-
men were disgraced, and the dissenters were in high favour.
Chief Justice Herbert went the Western Circuit after
Jeffreys’s bloody one. And now all was grace and favour
to them. Their former sufferings were much reflected on and
pitied. Every thing was oﬁ'ered that could alleviate their
sufferings.  Their teachers were now encouraged to set up
their conventicles again, which had been discontinued, or
held very secretly, for four or five years, and intimations were
given that the King would not have them or their meet-
ings to be disturbed.” * .

Burnet, from whom we have this account, adds, < Jeffreys
was much sunk at Court, and Herbert was the most in favour.
But now Jeffreys, to recommend himself, offered a-bold and

- illegal advice.”t This was to revive the Court of High

Commission, whereby the clergy who should oppose the
introduction of Popery might be deprived of their livings
and punished for their contumaey. The author of this
scheme was for a time dearer than ever to his master },—but

" before long theré were again thoughts of removing him, as

the brutality of his conduct and his manners threw discredit
on the Government ; and Jeffreys himself, who was always
alarmed by rivals, had once more serious dread of being sup-
planted by Herbert. Bat, all of a sudden, Herbert was dls—
graced, and Jeffreys was firmly established in power.

This change was produced by a point of law, on which,
strange to say ! the Chief Justice of the King’s Bench, sup--

* 0, T.ii. 329, 827, 4 Ib. 367. 870.

{ “The Court being established, Jcﬁ'reys was made perpetual president —
sine quo mon—— to guard against the influence of Herbert, who was named 2
member of it.”—Ib - ! g .
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posed to be slavishly obsequious, gave dn oplmon most highly
distasteful to the owner of the dispensing power.

The plan was formed of ruling by a standing army. But,
without a parliament, how was this army to be kept in a
proper state of discipline? In time of war, or during a rebel-
lion, troops in the field were subject to martial law, and they
might be punished, by sentence of a court martial, for mutiny

or desertion. But the country was now in a state of peace and

profound tranquillity ; and the common law, which alone pre-
vailed, knew no distinction between citizen and soldier; so
that, if a life-guardsman desetted, he could only be sued for
breach of contract, and if he struck his officer he was
only liable to an indietment or an action of battery. While
the King’s military force consisted of a few regiments of
household troops, with high pay, desertion was not to be
apprehended, and military offences were sufficiently punished
by dismission from the service. But James found it impos-
sible to govern the numerous army which he had collected at
Hounslow without the assistance of martial law, — and he
contended that, without any act of parliament, he was at all
times entitled, by virtue of his prerogative, to put martial

law in force against military men, although it could only be

'put in force against civitians when war or rebellion was raging
in the km(rdom.

The question first arose at the Old Balley, before Sir John
Holt, then Recorder of Liondon, and he decided agamst the
Crown, as might have been. expected for, while aveiding keen
partizanship in politics, he had been always Whiggishly in-
clined. James thought he was quite secure by appealing to the
ultra-Tory, Liord Chief Justice Herbert. To the utter amaze-
ment of the King and the courtiers, this honourable, although
shallow, magistrate declared that, without an act of parlia-
ment, all laws were equally applicable to all his Majesty’s
subjects, whether wearing red coats or grey. Being taunted
with inconsistency in respect of his judgment in favour of the
dispensing power, he fook this distinction, *that a statute
altering the common law might be suspended by the King,
who is really the lawgiver, notwithstapnding the form that
he enacts, ©with the assent of the Lords Spiritual and Tem-
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poral, and Commons, but that the common law cannot be
altered by the King’s sole authority, and that the King can
do nothing contrary to the common .Jaw, as that must be
considered coeval with the monarchy.”

James; with the infatuated obstinacy which was now driving
him to destruction, set this opinion at defiance; and, en-
couraged by Jeffreys, caused a soldier to be capitally prose-
cuted at the Reading assizes, for deserting his colours. The
judges presiding there resorted to some obsolete inapplicable
act of parliament, and were weak enough to lay.down the
law in the manner suggested to them by the Chancellor, so
that a conviction was obtained. To give greater solemnity

* and éelat to the execution, the Attorney General moved the

Herbert re-
fuses to
sanetion
the execu-
tion of a
deserter

+ unlawfully
convicted.
April 16.

Court of King’s Bench for an order that it might take place
at Plymouth, in sight of the garrison from which the prisoner
had run away. But Herbert peremptorily declared that the
Gourt had ne jurisdietion to.make such an order, and prevailed
on his brother Wythens to join with him in this opinion.
Mr. Attorney took nothing by his motion, but the recreant
Chief Justice and the recreant Puisne were both next
morning dismissed from their offices, to make way for the
most sordid wretches to be picked up in Westminster Hall —

- Sir Robert Wright, and Sir Richard Allibone, a professed

papist.* Burnet, who has since- been generally followed,
represents that these removals took place on the eve of
the trial of the Seven. Bishops, and with a view to their con-
viction ; bat, in truth, the Second Declaration of Indulgence,
out of which this celebrated prosecution arose, was not issued
till a twelvemonth afterwards, and no human being had then
imagined that the venerable fathers of the Anglican Church
were to be arraigned at the bar of a eriminal court for de-
fending their religion in accordance beth with human and
divine laws T

In consideration of Herbert’s past services, in enabling

* Rex v. William Beal, 3 Mod. 124. We shall find that they unscrupulously
mnade the order. ¢ Even previous to these removes and changes, the Court was
gratified, and the people shocked, with the executiow of two deserters, one of
whom was hanged in Covent Garden, and the other on Tower Hill.” —
1 Raiph. 961.

1 Bornet's Own Times, ii. 466.

o o
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the King to appoint the members of his own religion to all
civil offices under colour of judicial decision, —instead of being
at once reduced to the ranks he was transferred to the office
of Chief Justice of the Common Pleas, where it was thought
he could do little harm,

His notions of loyalty prevented him from making any
complaint of an act done in the exercise of an undoubted
prerogative of the Crown, and he quietly submitted to his
fate. ~ Jeffreys took care that he should be cut off from the
chance of returning favour by having him forbidden to come
to Whitehall ; and, as he was confined to the obscure duties
of his office in considering dry questions of real property
law, weead little more respecting him during the remainder
of this reign. _

Being sadly deficient in professional knowledge, and his
puisnies, Street, Jenner, and Tutwycheé, being almost equally
incompetent, the decisions of the Common Pleas while he
presided there are not reported ; and we are not evenr amused
by his blunders, which are said to have been many and
grievous. He still supported the Government in as far as he
thought he honestly could, and, in the summer circuit of
1688, “he declared the intention of the King to call a par-
liament in November at the farthest, recommending the
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choice of such members as would comply with the King's -

wishes in repealing the penal laws and tests.,” *

At the investigation instituted, when-too ]ate, to contradict
the story that J ames’s son (afterwards known by the name
of the Old Pretender) was a supposititious child, brought
into the Queen’s bedchamber in & warming-pan, Herbert
attended as a privy councillor, and was of considerable service
in conducting the examinations, which might have convinced
all reasonable persons of the genuineness of the birth.}

The most honourable part of his career remains to be de-
scribed. At the Revolution he did not, like Marlborough
and others who had been loaded with Court favours, turn
against his old master; nor did he, like some of James’s

At the Re-
volutiom,
Herbert
adheres to
King

James,

councillers, who had remained tr ue to him till he fled, attempt -

"

* Rutt’s Life of Calamy, i. 335, o + 12 8, Tr, 123, -

-
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to make peace with the new Government. Forgetting the
harsh usage which he had experienced, and conscientiously
believing in the divine right of kings, he renounced his
country, and followed into exile him whom ‘he still considered
his legitimate sovereign, —although his own brothers were
William’s staunchest supporters, and could easily have ob-
tained his pardon on his making any concession to the new
Government.

After the battle of the Boyne, when James finally scttled
at St. Germaine’s, and formed bis mock ministry there, he
got & new great seal fabricated by an engraver at Paris. This
he delivered to Sir Edward Herbert, with the title of < Lord
Chancellor of England ;” and the first use made of it was to
affixitto a patent creating him Lord Portland, Baron Port-
land of Portland in the county of Dorset. He, no doubt,
hoped to return, a second Clarendon, to enjoy in his native
land the office granted to him while a banished man: but he
was destined, like his own father, to be never more than a
titular Chancellor, and to end his days in exile. Forty-one
years after the death of his father, at Paris, he died there,
and was interred in the same cemetery.

As he had so openly taken part with the Jacobites, he was
expressly excepted from the Act of Indemnity passed by King -
William and Queen Mary; but this step was taken with re-
luctance, and, in the debates which led to it, strong testimony
was borne to his good qualities ; —

" Mr. Hawles : « If Twould consult my affection, this is a gentle~
man I would have pardoned. I know him an honest gentleman.
If T would plead for any of them, it should be for him. But since
the penalty of death is passed over, yet I would have a punish-
ment, though a mild one, and exeept him.” Sir Robert Cotton :
“ Herbert did not come up to other judges, and order soldiers to be
hanged for deserting their colours in time of peace.” Mr. Kendal :
“Thope you will consider Lord Chief Justice Herbert for the sake
of a noble person, his brother, who lately had your thanks for good

_ services in the cause of our liberties.” My, Iolt: “ 1 had my

education in Winchester College with Lord Chief Justice Her-
bert. I have disconrsed this point of dispensation with him, and
I can say it was his own true opinion ; for he aimed at nothing of
preferment, and he went not so far as King James would have
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had him.” However, it was resolved without a division, “ that CHAP
Sir Edward Herbert be excepted out of the bill of indemnity, in XXIE
respect of his having illegally decided that the ng could dis-
pense with the statutes of the realm.” * ,
He left no issue, and his title of Portland was given to His bro-

the branch of the illustrious family of Bentinck settled in “l{e;:g;
England. ' It is a curious fact that he, the youngest of the .
family, alone adhered to the Cavalier principles of old Sir
Edward ; for the eldest brother, who rose to be a General in
the army, fell fighting for King William in the battle of
Aghrim,—while Arthur, the other brother, the famous Admiral
Herbert, (subsequently Earl of Torrington,) after having

. resolutely opposed the suspension of the Test Act, favoured
the landing of the Prince of Orange, and was greatly instra-
mental in accomplishing the Revolution.t+

I now come to the last of the pré)ﬁigate Chief Justices of Eminence
England, for since the Revolution they have all been men of girfir Ro-
decent character, and most of them have adorned the seat of Wright
justice by their talents and acquirements as well as by their g‘ggﬁgsb“d

virtues. Si® ROBERT WRIGHT, if excelled by some of his
predecessors in bold crimes, yields to none in ignorance of his.
profession, and beats them all in the fraudulent and sordid
vices.

He was the son of a respectable gentleman who lived near His origin,
Thetford, in Suffolk, and was the representative of an ancient
family long seated at Kelverstone, in Norfolk}; he enjoyed
the opportunity of receiving a good education at Thetford
Free Grammar School, and at the University of Cam-
brdge; and he had the advantage of a very handsome person
and agreeable manner. But he was by nature volatile,
obtuse, intensely selfish, —with hardly a particle of shame,

. and quite destitute of the faculty of distinguishing what was

.base from what was honourable. Without any maternal
spoiling, or the contamination of bad company, he showed the f&: ':gl'f;'
worst faults of childhood, and these ripened, while he was depravity.

* 5 Parl. Hist. s36. :
+ Burnet, ii. 965.-491. 510—527. 3 Wood's Fastx, ¢ Chief Justice Herbert.”
{ MS. in Coll. Armor., furmshed to me by my friend Mr. Pulmaa.
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still in early youth, into habits of gaming, drinking, and every
sort of debauchery. - There was a hope of his reformation
when, being still under age, he captivated the affections of
one of the daughters of Dr. Wren, Bishop of Ely, and was
married to her., But he continued his licentious course of
life, and, having wasted her fortune, he treated her with
cruelty. ‘ .

He was supposed to study the law at an Inn of Court, but
when he was-called to the bar he had not imbibed even the
first rudiments of his profession. Nevertheless, taking to the
Norfolk Circuit, the extensive influence of his father-in-
law, which ‘was exercised unscrupulously in his favour, got
him briefs, and for several years he had more business than
North (afterwards Lord Keeper Guilford), a very industrious
lawyer, who joined the circuit at the same time. < But
withal,” says Roger, the inimitable biographer, “he was so
poor a lawyet that he could not give an opinion upon a written
case, but used to bring such cases as came to him to his friend
Mr. North, and he wrote the opinion on a paper, and the
lawyer copied it and signed under the case as if it had been
his own. It run so low with him, that when North was at
London he sent ap his cases to him and had opinions returned
by the post ; and in the mean time he put off his clients upon
pretence of taking more serious consideration.” *

At last the attorneys found him out so completely that
they entirely deserted him, and he was obliged+to give up prac-
tice. By family interest he obtained the lucrative sinecure of
“Treasurer tothe Chest at Chatham,” but by his voluptuousand
reckless course of life he got deeper and deeper in debt, and he
mortgaged hig*estate to Mr, North for 1500, the full amount
of its value. From some inadvertence the title-deeds were
allowed to remain in Wright’s hands, and, being immediately
again in want, he applied to Sir Walter Plummer to lend him
5001 on mortgage, offering the mortgaged estate as a sccurity, *
and asserting that this would be the first charge upon it.
The wary Sir Walter thought he would make himself doubly-
safe by requiring an affidavit that the estate was clear from
all incumbrances, This affidavit Wright swore without any

* Life of Guilford, ii. 173.
L)
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hesitation, and he then received the 500L »But the .money
being spent, and the fraud being detected, he was in the
greatest danger of being sent to gaol for debt, and alsy of
béing indicted for swindling and perjury.

He had only one resource, and this proved available.
Being a clever mimic, he had been introduced into the circle
of parasites and buffoons who surrounded Jeflveys, at this
time Chief Justice of the King’s Bench, and used to make
sport for him and his companions in their drunken orgies by
taking off the other judges, as well as the most eminent
counsel. One day, being asked why he seemed to be melan~
choly, he took the opportunity of laying open his destitute
condition to his patron, who said to him, ¢ As you seem to
be unfit for the bar, or any other henest calling, I see nothing
for it but that you should become a judge yourself 7 VVnght
naturally supposed that this was a piece of wicked pleasantry,
-and, when Jeffreys "had declared that he was never more
serious in his life, asked how it could be brought about, for
he not only felt himself incompetent for such an office, but he
had no interest, and, still more, it so happened, unfortunately,
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that the Lord Keeper Guilford, who made the judges, was

“fully aware of the unaccountable lapse of memory into which

he had fallen when he swore the affidavit for Sir Walter

Plummer, that his estate was clear from all -encumbrances,
the Lord Keeper himself being the first mortgagee. Jeffreys,
. C. J.: “Never«despair, my boy; leave all that to me.”

We know nothing more of the intrigue with certainty,
till the following dialogue took place in the royal closet.
“We can only conjecture that in the meanwhile Jeffreys, who
was then much cherished at Court, and was “impatient to

“-supersede Guilford entirely, had urgently pressed the Kjng
that Wright might be elevated to the bench as a devoted
sfriend of the prerogative, and that, as the Lord Keeper had a
_prejudice against him,. his Majesty ought to take the appoint-
ment into h1s own hands. But we certainly know that, a
vacaney occurring in.the Court of Exchequer, the Lord

Keeper had an audience of his Majesty to take his’ pleasure_ :

on the appoiutment of a new Baron, —and that he named a
 gentleman at the bar, in great practice and of good char acter,
YOL. II, H
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CHAP. as the fittest pereon to be appointed, thinking that Charles
XXIL would nod assent with his usual easy indifference, — when,
—n
an. 1684, 10 his utter amazement, he ivas thus interrogated: « My
- Lerd, what think you of Mr. Wright ? Why may not he
be the man?” Lord Keeper: ¢ Because, Sir, I know him
too well, and he is the most unfit person in England to be
made a judge.” King: “ Then it must not be.” Upon this
the Lord Keeper withdrew, without having received any other
notification of the King’s pleasure; and the office remained
vacant. :
Again there is a chasm in the intrigue, 'md we are driven
to guess that Jeffreys had renewed his solicitation, — had
treated the objections started to Wright as ridiculous,— and
had advised the cashiering of the Lord Keeper if he should
prove obstinate. ‘The next time that the Lord Keeper was in
the royal presence, the King, opening the subject of his own
accord, observed, “ Good my Lord, why may not Wright be a
judge? He is strongly recommended to me ; but I would
have a due respect paid to you, and I would not make him
without ‘your concurrence. Is it impossible, my Lord?”
Lord Keeper: « Sir, the making of a judge is your Majesty’s
choice, and not my pleasure. I am bound to put the seal as
I am commanded, whatever the person may be. It is for
your Majesty to determine, and me, your servant, to obey.
But I must do my duty by informing your Majesty of the
truth respecting this man, whom I personally know to be a -
dunce, and no lawyer; who is not worth & groat, having spent
his estate by debauched living; who is without honesty,.
having been guilty of wilful perjury to gain the borrowing
of a sum of money, ~And now, Sir, I have done miy duty to
your Majesty, and am ready to obey your Majesty’s com- -’
mands in case it be your pleasure that this man be a judge.”
The King thanked the Lord Keeper witheut saying mere, » .
but next day there came a warrant under the sign manual for
creating the King’s ¢ trusty and well-beloved Robert Wright”
a Baron of his Dxchequer, and orders were given for makmv -
out the patent in due form.
Meanwhile, Jeffreys gave an instance of that grotesque
buﬂ'oonery with which he loved to intermix his most atrocious *

Y
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actions. e wished to proclaim to the world, as a proof of CHAP.
his ascendancy, that he had promoted Wright to be a judge XXIL
- in spite of the Liord Keeper. Therefore, while the Lord , , 1ss4.
Keeper was sitting on the bench, Jeffreys, arrayed in his Seenein
costume as Chief Justice, entered Westminster Hall, and in -ster Hali
the midst of a vast crowd of barristers and strangers walked :’:e“f;’ﬁl
up towards the Court of Chancery, which was then open Chief Jus.
to the hall: “he then beckoned to Wright to come to him, ;gf.;g the
and, whispering in his ear, he flung him off, holding out his Bench and
arms towards the Lord Keeper, as much as to say, ‘in spite. 3’,;,’;‘;{‘,1,
of that man above there, thou shalt be a judge’” His
Lordship “saw all this, as it was intenided hé should, and -
it caused him some melancholy.” * Bat, rather than give up
the great seal, his Lordship affixed it to Wright’s patent ; and
the detected swindler, knighted and clothed in ermine, took
his place among the twelve judges of England.

¢ Some may allege that I bring forward circumstances too .
minute ; but I fancy myself a picture-drawer, and I am to~
give the same image to a Spectator as I bhave of the thing
itself, which I desire should be here represented. History
is, as it were, the portrait or linecament, and not the bare
index or catalogue, of things done ; and without the why and
the how, all history is jejune and unprofitable.” { Therefore
1 should like to explain the motive of Jeffreys for such an
appointment. He could not possibly have received a bribe
for it, Wright nbt having a shilling in the world to give him ;
and it did not lead to the shedding of blood, whereby a
natural taste of his might be gratified;—but he perhaps wished
to have upon the bench a man whom he considered more
obnoxious to censure than himself; or he might simply look to
the gratification of his vanity, by showing his influence to be so
great that, in spite of the Lord Keeper, he could elevate to be
a Baron of the Exchequer a man whom no one else would have
proposed for a higher office in the law than that of a bound-
bailiff.} People were exceedingly shocked when they saw

* Life of Guilford, ii. 175, 176. 1 Ib. 178..
.} I have heard it repeated as a saying of a departed statesman, who long ruled
over Scotlaud, that “ a minister gains mych moreby appointing a worthless than

u2
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the seat of justice so disgraced; but this might be what Le

-intended ; and one of hxs first acts, when he lumself obtained

the great seal, was to promote his protégé from being a Baron
of the Ixchequer to be a Judge of the Court of King’s
Bench. ' o

~ Wright continued to do, many things which eaused great
scandal, and, therefore, was dearer than ever to his patron,
who would have discarded him if he had shown any symp-
toms of reformation. Ile accompanied General Jeffreys as
aide-de-camp in -the famous “campaign i the West:"—in
other, words, he- was joined in commission with him as a
Judge in the “bloody assize,” and, sitting on the bench with
him at the trial of Lady Lisle and the others which fol-
lowed, concurred in all his atrocities.* Ile came in for very
little of the bribery,—Jeffreys, who claimed the lion’s share,
tossing him by way of encouragement one solitary pardon, for

‘\vhxch a small sum only was expected.

But on the death of Sir Henry Beddmorﬁeld he was made
Chief Justice of the Common Pleas; and very soon after-
wards, the unexpected quarrel breaking out between Sir Ed-
ward Herbert and the Government about martial law and the
punishment of deserters, — the object being to find some one
who by no possibility could go against the Government, or
hesitate about doing any thing required of him however
base or however bloody, Wright was selected as Chief
Justice of the King’s Bench. Unluckily we have no ac-
count of the speeches made at any of his judicial installa-
tions, so that we do not know in what terms his learning
and purity of conduct were praised, or what were the pro-
mises which he gave of lmpartlahty and of rigorous adherence
to the laws of the realm.

On the very day on which be took his scat on the bench

“he gave good earnest of his servile spirit. The Attorney

a worthy man to a public cffice, for in the latter case only a few can hope for
favour, whereas in the former the great mass of the population consider them-
selves within ret Zch of the government patronage, and in consequence are eager
to support you,”

o Granvexs expression is, ¢ He had his share in the \Vestem massacre ”

—(p‘o‘ll) . . . , ’
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General renewed his motion for an order to exceute at
“Plymouth the deserter who ‘had been capitally convicted at:
Reading for deserting his colours.®* The new Chief Justice,
- without entering into reasons, or explaining how he came to
differ from the opinion so strongly expres»ed by his pre-
decessor, merely said “Be it so!” The puisnics now nodded
assent, and the prisoner was illegally executed at Plymouth
under the order so pronounced.t
Confidence was entirely lost in the administration of justice
in Westminster Hall, for all the three Common Law courts
were at last filled by incompetent and corrupt Judges. Petti-
fogging actions only were brought in-them, and men ‘settled
their disputes by arbitration or by taking the opinion of
counsel. The Reports during the whole reign of James II.
hardly show a single question of importance settled by judi-
cial decision. Thus, having no distinct means of appre-
- ciating Chief Justice Wright’s demerits as a Judge in private
causes, we must at once follow him in his devious course asg
a political Judge. )
The first occasion on which, after his 1nstallfmon, he drew
upon. himself ‘the eyes of the public was whén he was sent
down to Magdalene College, Oxford, for the purpose of
turning it into a popish seminary. Upen a vacancy in the
office of president, the fellows, in the exercise of their un-
doubted right, had elected the celebrated Dr. Hough, who
had been duly admitted into the office; and the preliminary
step to be taken was to annul the election, for the purpose of
‘making way for another candidate named by the King.
There were associated with Wright, in this commission, Cart-
wright, Bishop of Chester, who was ready to be reconciled
to Rome in the hope of higher preferment, and Sir Thomas
Jenner, a Baron of the Exchequer, a zealous follower in the
footsteps of the Chief Justice of the King’s Bench. Nothing
could equal the infamy of their object except the insolence
of their behaviour in trying to accomplish it. They entered
Oxford escorted by three troops of cavalry ~with drawn

* Ante, p. 92. |4 Rgzv. William Beal, 3 Mod. 124. 125.
B H 3

29749

101

CHAP. -
XXIL

A.n, 1687,
‘He orders _
& deserter
‘to be
hanged,
contrary fo
laws

October.

He acts as
one of the
visitors to
introduce
popery iuto
Magdalene
College,
Oxford. -



102

CHAP. -
XXII.

A.n. 1687, .

- REIGN OF JAMES I1I.

swordsy and, having taken their seats with great paradein the
hall of the -college, summoned the fellows to attend them.
These reverend and gallant divines appeared, headed by their
new president, who defended his rights with skill, temper,
and resolution ; steadily . maintaining that, by the laws of
England, he had a freehold in his office, and in the house and
revenues annexed to it. DBeing asked whether he submitted
to this royal visitation, he answered, — :
¢« My Lords, I do declare here, in the name of myself and the
fellows, that we submit to the visitation as far as it is consistent
with the laws of the land and the statutes of the college, and no
further.,” Wright, C. J.: “ You cannot imagine that we act con-
trary to the laws of the land ; and as to the statutes, the King has

~ dispensed with them. Do yon think we come here to break the

laws 2”  Hough : “ It does not become me, my Lords, to say so;
but T will be plain with your Lordships. I find that your com-
mission gives you authority te alter- the statutes, Now, I have
sworn to uphold and obey them ; I must admit no alteration of
them, and by the grace of God never will.” He was asked whether

‘one of the statutes of the Founder did not require mass to be said

in the college chapel; but he answered, “ not only was it un-
lawful, but it had been repealed by the act of parliament requiring
the use of the Book of Common Prayer.” However, sentence
was given, that the election of Hough was void, and that he be
deprived of his -office of president. Hough: “ I do hereby pro-
test against all your proceedings, ail you have done, or shall
hereafter do, in prejudice of me and my right, and ¥ appeal to my
sovereign lord the King in his courts of justice.” ¢ Upon which
(says a coatemporary account), the strangers and young scholars
in the hall gave a hum, which so mueh incensed their Lordships,
that the Lord Chief Justice was not to be pacified, but, charging
it upon the President, bound him in a bond of 1000, and security
to the like value, to make his appearance at the King's Bench bar
the 12th of November; and, taking occasion to pun upon the Pre-
sident’s name, said to him, ¢Sir, you must not think to huff us.”
He then ordered the door of the President’s house to be broken
open by a blacksmith ; and a Fellow observing, “ I am informed
that the proper officer to gain possession of a freehold is the
sheriff with a posse comitatus,” Wright said ¢ I pray who is the
best lawyer, you or I? Your Oxford law is no better than your
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Oxford divinity., If yon have a mind to a posse comitatus, you
may have one soon enough.”

Having ejected Hough, issued a mandate for expelling all
the contumacious Fellows, and ensured the expulsion of James
from his throne, the Commissioners returned in triumph to
London. *

Wright was likewise a member of the Ecclesiastical Court
of High Commission; of which Jeffreys was president, and
he strenuously joined in all the judgments of that illegal and
‘arbitrary tribunal, which, with a non obstante, had been
revived in the very teeth of an existing act of patliament.

~ He treated with ridicule the scruples of Sancroft, the Arch-
bishop of Canterbury, and others who refused to sit upon it,
and he urged the infliction of severe punishment on all who
denied its Jumsdlctlon

Although he was not a member of the Cabinet, he usually

103

CHAP,
XXII.

——

A.D. 1687,

He sits as.
a member
ofthe High
Commn-
sion Court,

heard from the Chancellor the measures which had been

resolved upon there, and he was, ever a willing tool in
carrying them into éffect. _

When the clergy were insulted, and the whole country
was thrown into a flame, by the fatal Order in Council for
reading the ¢ Declaration of Indulgence” in all churches and
chapels on two successive Sundays, he contrived an oppor-
tunity of declaring from the bench his opinion that it was
legal and obligatory. Hearing that the London clergy were
almost unanimously resolved to disobey it, he sent a per-
emptory command to the priest who officiated in the chapel
of Serjeants’ Inn to read the Declaration with a loud voice;
and on the famous Sunday, the 20th of May, 1688, he
attended in person, to give weight tothe solemnity. How-

His actl-
vxty in
forcing the
clergy to
read the
Declara-
tion of In-
dulgence.

ever, he was greatly dlsappomted and enraged to find the.

service concluded without any thing being uttered beyond
what the rubric prescribes. He then indecently, in the
hearing of the congregation, abused the priest as disloyal,
seditious, and irreligious, for contemning the authority of
the Head of the Church. The clerk ingeniously came forth
to the rescue of his superior, and took all the blame upon

* 12°St. Tr. 1—114.
H 4
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CHAP. himself by saying that “he had forgot to bring a copy,”
, XX and the Chief J ustice, knowing that he had no remedy, was
an 168s; Torced to content himself with this excuse.®

Pf rosecu- The Seven Bishops being committed to the Tower, and
0! 1 s . - 3
Seven prosecuted for a conspiracy to defame the King and to over-

Bishops.  turn his authority, because they had presented a petition to
him praying that they might mot be forced to violate their
consciences and to break the law, Wright, the lowest wretch
that had ever appeared on the bench in England, was to
preside at the most important state trial recorded -in our
annals, The reliance placed upon his abject subserviency
no doubt operated strongly in betraying the Government
into this insane project of treating as’ common malefactors
the venerable fathers of the Protestant Church, now regarded
by the whole nation with affectionate reverence. The con-
sideration was entirely overloeked by the courtiers, that, from
the notorious baseness of his character, his excessive zeal
might be revolting to the jury, and might produce an ac-
quittal.- Tt is supposed that a discreet friend of the Go-
vernment had given him a cantion to bridle his impetuosity
against the accused, as the surest way of succeeding against
them’; for, during the whole proceeding, he was less arro-
gant than could have been expected, and it is much more
probable that his forbearance .arose from .obedience to those
whom he wished to please, than from any reverence for the
sacred character of the defendants or any lurking respect for
the interests of justice. '

. Junes, They were twice placed at the bar before him; first when

Arraign.  they were brought up by the Lieutenant of the Tower to be

ment: arraigned, and afterwards when_ a jury was impanneled for

_'their trial.  On the ‘former occasion the questions were
whether they were lawfully in custody, and were then hound
to plead? The Chief Justice checked the opposing counsel
with an air of impartiality, saying, ¢ Look you, gentlemen,
* The two clergymen who were most applauded on this occasion were—the

bold one, who, refusing to obey the royal mandate, took for his text, « Be it
known unto thee, O King, thdt we will not serve thy gods, nor worship the golden
image which thou bast set up;” and the humorous one, who having said, ¢ My
brethren, [ am obliged to read this Declaration, but you are not’ obhged to listen

to it,” — waited till they were-all gone, clerk and all, before the readmg of the*
DLclarauon began.
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do not fall upon one amnother, but keep to the matter in

hand.”~ And, before deciding for the Crown, he said, «I-

confess it is a case of great weight, and the persons con-
cerned are of great honour and value. I would be as willing
as anybody to testify my respects and regards to my Lords
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the Bishops, if I could see anything in thur objections worth

considering, For here is the question, whether the fact
charged in the warrant of commitment be such a misdemeanor
as is a breach of the peace? I cannot buf think it is such a
migdemeanor as would have required suréties of the peace,
and if sureties were not given a commitment might follow.”
He was guilty of gross injustice in refusing leave to put in a
‘plea in abatement; but he thus mildly gave judgment: —
s We have inguired whether we may reject a plea, and,
truly, I am satisfied that we may if the plea is frivolous;
and this plea containing no more than has been overruled
'qlready, my Lords the Bxshops must now plead guilty or not
guilty.”

When tlie trial actually came on, he betrayed a partiality
for which, in our times, a judge would be impeached; but,
compared with himself, so decorous was he, that he was sup-
_posed to be overawed by the august” audience in whose pre-
sence he sat. It was observed that he often cast a side
glance towards the thick rows of earls and barons, by whom
‘he was watched, and who, in the next parliament, might be
his judges. One bystander remarked  that ¢ he looked as if
all the peers present had halters in their pockets.

The counsel for the Crown having, in the first instance,
failed to prove a publication of the supposed libel in the
county’ of Middlesex, and only called. upon the Court to
suppose or presume it, the Chief Justice said—¢1 cannot
suppose it; I cannot presume anything. I will ask my
brothers their opinion, but I must deal truly with you; I
think there is not evidence against my Lords the Bishops.
It would be a strange thing if we should go and presume
that these Lords did it when there is no sort of evidence to
prove that they did it. 'We must proceed according to forms
and methods of law. TPeople -may think what they will of
me, but I 'Llway s declare my mind according to my conscience.

June 29,
Trial.,



106

. CHAP.
‘XXIL

" A4p. 1688,

" Acquittal
for want of
evidence
prevented

" by the in-

- diseretion

. of on¢ of
. the coun-
sel,

- REIGN OF JAMES II

- He was actually directing the jury to acquit, and the verdiet
of not guilty would have been instantly pronounced, when
Finch, one of the counsel for the Bishops, most indiscreetly
said they had evidence on their side to produce. The young
gentleman was pulled down by his leaders, who desired the
Chief Justice to proceed. .And now his, Lordship showed the
cloven foot, for he exclaimed, “ No, no, I will hear Mr. Finch.

Go on: my Lords the Bishops. shall hot say of mre that I
would not hear their counsel. I have been already told of
being counsel against them, and they shall never say I would

"not hear counsel for them, Such a learned man as Mr. Finch

must have something material to offer. He shall not be
refused to be heard by me, I assure you. Why don’t you
go on, Mr. Finch?”

At this critical moment it was 'mnounced that the Earl of
Sunderland, the President of the Council,— who was present
in the royal closet when the Bishops presented their petition

~ to the King at Whitehall,—was at hand, and would prove a

publmatlon in Middlesex. The Chief Justice theh said, with

- affected calmness, but with real exultation, «Well! you see

whiat comes of the interruption. I cannot help it; it is your

. own fault,” There being a pause while they waited for the

arrival of the Earl of Sunderland, the Chief Justice, address-
ing Sir Bartholoméw Shower, one of the counsel for the
Crown, whom he had stopped at an early stage of the trial,

‘and against whom he had some private spite, he observed

with great insolence, ¢ Sir Bartholomew,*now we have time
to hear your speech, if you will. Let us have it.”

At last the witness arrived, and, proving clearly a publica-
tion in Middlesex, the case was again launched, and, after
hearing counsel on the merits, it was to be left to the de-
termination of the jury.

The Chief Justice, thinking to carry it all his own way,
was terribly baffled, not only by the sympathy of the audience

~with the Bishops, which evidently made an impression on the

jury, but by the unexpected honesty of one of his brother
judges, Mr. Justice John Powell, who had been a quiet man,

[ ]

unconnected with politics, and, being a profound lawyer, had -

been appomted to keep the Court of King’s. Bench from
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falling into universal contempt. Sir Robert Sawyer beginning , vy

to comment upon a part of the Declaration which the Bishops
objected to, ¢ that from henceforth the execution of all laws 4., 1688.
against nonconformity to the religion established, or the exer-, =~ -
cise of any other religion, should be suspended,” Wright, C. J., g:’:;ﬁ“ be-
exclaimed, I must not suffer this ; they intend to dispute the . Chief Jus-
King’s power of suspending laws.” Powell, J.: « My Lord, = gfs‘ght

they must necessarily fall upon the point; for, if the King tice Powell.

hath no such power (as clearly he hath not, in my judrrment),

the natural consequence will be that this Petition is no

diminution of the King’s regal power, and so not seditious or

libellous.” . Wright, C J.: “ Brother, I know you are full

of that doctrine ; but, however, my. Lords the Bishops shall

have no occasion to say that I deny to hear their counsel.

Brother; you shall have your will for once; I will hear them:
*let them talk till they are weary.” Powell, J.: I desire no

greater liberty to be granted them than what, in justice, the

Court ought to grant; that is, to hear them in defence of

their cllents ”

As the speeches for the defendants proceeded, and were Wright's
producing a great effect upon all who heard them, the Solicitor :ﬁ:ﬁes{)em
Geeneral made a very irregular remark, accompanied by a berton.
fictitious yawn-—“We shall be here till midnight.” The
Chief Justice, instead of reprimanding him, chlmed in with
his impertinence, saying, « They have no mind to have an end
of the cause, for they have kept it up three hours longer than |,
they need to have done.” Serjeant Pemberton: “ My Lord,
this case does require a great deal of patience.” Wright, C. J.

« It does so, brother, and the Court has had a great deal of
patience; but we must not sit here only to hear speeches.”
In trying to put down another counsel, whe was making way
with the jury, he observed, ¢ Ifyou say anything more, pray
let me advise you one thing—don’t say the same thmg over
and over again ; for, after so- much time spent, it is irksome
to all company, as well as to me.” -

When it came to the reply of Williams, the renegade
Solicitor General, who in his day had been “a Whig and
something more,” he laid . down doctrines which called forth
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_the reprobation of Judge Powell, and even shocked the Chief

Justice himsclf, for he denied that any petition could law-

“fully be plesented to the King except by the Lords and

Commons in parliament assembled Powell, J.: < This is

gade Whig. Strange doctrine.  Shall not the subject have liberty to peti-

tion the King but in p‘ullament? If that be law, the subject
is in a mxsemble case.”  Wright, C.J.: “ Brother, let him
goon; we will hear him out, though I approve not of his
position.”  The unabashed Williams continued, ¢ The Lords
may address the King in parliament, and the Commons may
do it; but therefore that the Bishops may do it out of
parliament, does not follow. Tl tell you what they should
have done: if they were commanded to do anything against
thelr consciences, they should have acquiesced till the meeting
of the parliament.” (Here, says the Reporter, the people in
court hissed.)  Attorney General: “ This is very fine in-
deed! T hope the Court and the jury will take notice of
this carriage.” Wright, C. J,: “Mr. Solicitor, I am of opi-
nion that the Bishops might petition the King; but this is
not the right way. 1If they may petition, yet they ought to
have done it after another manner; for if they may, in this
reflective way, petition the King, I am sure it will make the
government very precarious.”  Powell, J. : < Mr. Solicitor,
it wonld have been too late te stay for a parliament, for the

" act they conceived to be illegal was to be done forthwith;
« and if ‘they had petltloned and not shown the reason why

they could not obey, it would have been looked upon as a
piece of sullenness, and for that they would have been as

‘much blamed on the other side.”

- The Chief Justice, to put on a semblance of impartiality,
mttempted to stop Sir Bartholomew Shower, who wished to
* follow in support of the prosecution, and, being a very absurd
man, was likely to do more harm than o'ood Wright, C. J. :

T hope we shall ‘have done by and by.” . 8ir B. 8.: «If

+ your Lordship don’t think fit, I can sit dewn.” Wright, C. J. :

“ No! no! - Go on, Sir Bartholomew — you'll say I have
spoiled a good speech.” Sir B. 8.: 1 have no good speech
to make, my Lord; I have but a.very few words to say.”
Wright, C. J.: “ Well, go on, sir; go'on.”
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. In summing up to the jury, the Clnef Justice said :— ° C}gﬁf
. % This is a case of very great concern to the King and the )

Government on the one-side, and to my Lords the Bishops on the , | ;4ss.
other. It is an information against his Grace my Lord of Canter- The Chief
bury and the other six Noble Lords, for composing and publishing 's]:;:swsp o
a seditious libel. At first we were all of opinion that there was gy jury.
no sufficient evidence of publication in the county of Middlesex,

and I was going to have directed you to find my Lords the Bishops

not guilty ; but it happened that, being interrupted inm my direc-

tion by an honest, worthy, learned gentleman, the King’s counsel

took the advantage, and, informing the Court that they had further
evidence, we waited till the Lord President came, who told us

how the Petition was presented by the Right Reverend defend-

ants to the King at Whitehall. Then came their learngd
counsel and told us that my Lords the Bxshopq are guardians of

the Church, and great peers of the realm, and were bound in con-

science to act as they did. Various precedents have been.vouched

to show that the kings of England have not the power assumed

by his present Majesty in isswing the Declaration and ordering it

to be read ; but concessions which kings sometimes make, for the

good of -the people, must not be made law ; for this is reserved in

the King’s breast to do what he pleases in it at any time. The

truth of it is, the dispensing power is out of the case, and I will

not take upon me’ to give any opinion upea it now ; for it is not

before me. The only question for you is a question of fact,
whether you are satisfied that this Petition was presented to the

King at Whitehall. If you disbelieve the Lord President, you

will at once acquit the defendants. If you give credit to his tes-
timony, the next eonsideration is, whether the Petition.be a
seditious libel, and this is a question of law on which I must direct

you. Now, gentlemen,. anything that shall disturb the gevern-

ment, or make mischief and a stir among the people, is certainly

within the ecase ¢ De Libellis Famosis;’ and I must, in short,

give you my opinion, I do take it to be alibel. But this being a

point of law, if my brothers have anything to say to it, I suppose #

they will deliver their opinions.”

Mr. Justice Holloway, though a devoted f'uend of the Opinions of
Government, had in his breast some feeling of shame, and Ilfmsmes
obser vedf-—-a < e

«If yon are satisfied there was an il mtentlon of sedition or Holloway.
- the like, you should find my Lords the Bishops guilty ; but if
they only delivered a petition to save.themselves harmless, and to
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CHAP. free themselves from blame, by showing the reason of their dis-
XXIL  ghedience to the King's command, which they apprehend to be

— 4 grievance to -thetn, I cannot think it a libel.” Wright, C.J. :
“ Look ‘you, by the way, brother, I did not ask you to sum up the
« evidence (for that is not usual), but only to deliver your opinion
Powell.  whether it be a libel or no.”  Powell, J.: ¢ Truly, I cannot see,
' for my part, anything of sedition or any other crime fixed upon
these reverend fathers. For, gentlemen, to make it a libel, it
must be false, it must be malicious, and it must tend to sedition.
"As to the falsehood, I see nothing that is offered by the King’s
coungel, nor anything as to the malice ; it was presented with all
- the humility and decency beeoming subjects when they approach
their princé. In the Petition they say, because they conceive the
thing that was commanded them to be against the law of the land,
therefore they do desire his Majesty that he would be pleased to
forbear to insist upen it. If there be no such dispensing power,
there can be no libel in the Petition which represented the Decla-
ration founded on such a pretended power to be illegal. Now,
gentlemen, this is a dispensation with a witness ; it amounts to an
abrogation and utier repeal of all the laws; for I can see no dif-
ference, nor know of any in law, between the King’s power to dis-
peunse with laws ecclesiastical, and his power to dispense with any
other laws whatsoever. If this be once allowed of, there will need.
noparliament ; il the legislature will be in the King — which is a
_ thing worth considering — and I leave the issue to God and your

own coriscienees.”

Allybone, however, on whom James mainly relied, foolishly
forgetting the scandal which would neeessarily arise from the
Protéstant prelates being condemned by a Popish judge for
trying to save their Church from Popery, came up to the
mark, and, in the sentiments he uttered, must have equalled
all the expectations entertained of him by his master : —

Allybone, « In the first place,” said. he, “ no inan can take upon him to
. _write against the actual exercise of the Government, unless he
have leave from the Government, If he does, he makes a libel,

be what he writes true or false; if we once come to impeach the
Government by way of argument, it is argument that makes go-

vernment or no government. So I lay down, that tlxe Govern-

ment ought not to be impeached by argument, nor the eRercise of

the Government shaken by argument, Am I to be allowed to dis-

credit the King's ministers because I .can manage a proposition, in

A.0. 1688,
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itself doubtful, with a better pen than another man? This Isay cpap;
is a libel. My next position is, that no private man can take upon ~ XXIL.
him to write concerning the Grovernment at all, for what has any
private man to do with the Government? Itis the business of ™ 1688
the Government to manage matters relating to the Government ; -

it is the business of subjects to mind only their private affairs,

If the Government does come to shake my particular interest, the

law is open for me, and I may redress myself; but when'I intrade

myself into matters which do not concern my particular interest,

I am a libeller. And, truly, the attack is the worse if under a

-specious pretence ; for, by that rule, every man that can put on a

good vizard may be as mischievous as he will, so that whether it

be in the form of a supplication, or an address, or a petition, let

us call it by its true denomination, it is a libel.” He then ex-

amined the - precedents which had been cited, displaying the

grossest ignorance of the historyas well as constitution of the
country ; and, after EMad been sadly exposed by Mr. Justice

Powell, he thus concluded : “T will not further debate the. prero-

gatives of the Crown, or the privileges of the subject; but I am

clearly of opinion that these venerable Bishops did meddle with -

that which did not belong to them; they took upon themselves to
contradict the actual exercise of the Government, which I think

no particular persons may do.” - :

The Chief Justice, without expressing any dissent, merely
said, “ Gentlemen of the jury, have you a mind to drink
before you go?” So wine was sent for, and they had a glass
apiece ; after which they were marched off in custody of a
bailiff, who was sworn not to let them have meat or drink,
fire or candle, until they were agreed upon their verdict.

All that night were they shut up, Mr. Arnold, the King’s Delibera.
brewer, standing out for a conviction till six nexf morning, ;:;;(’f the
when, being dreadfully exhausted, he was thus addressed by
a brother juryman : “Look dt me; T am the largest and the
strongest of the twelve, and, before I find such a petition as
this a‘libel, here I will stay till I am no bigger than a tobacco- -
pipe.” .

The Court sat again at ten, when the verdict of NOT June so.
GuiLTY was pronounced, and a shout of joy was mised which Jue ver
was soon reverberated from the remotest parts of the king-

. dom. One gentleman, a bgrrister of Gray’s Inn, was imme-
diately taken into custody in court, by order of the Lord
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Chief Justice, who, with an extraordinary command of tem-
per and countenance, said to him in a calm voice, «“l am as
glad as you can be that my Lords the Bishops are acquitted,
but your marner of rejoicing here in'court is indecent ; you
might rejoice in your chamber or elsewhere, and not here.

" Have you any thing more to say to my Lords the Bishops,

Mr. Attorney ?” 4. G.: “No, my Lord.” Wright, C. J.:
“ Then they may withdraw,” — and they walked off, sur-
rounded by countless thousands, who eagerly knelt down to
receive their blessing.*

Justice Holloway was forthwith cashiered, as well as J ustlce
Powell ; and there were serious intentions that Chief Justice
Wright should share their fate, as the King ascribed the

- unhappy result of the trial to his pusillanimity, — contrast~

Reason
why he was
nos dis-
missed,

Nov. 5.

Dee, 11,

ing him with Jeffreys, who never ha&%en known to miss
his quarry., This esteemed functi™ary held the still
more important office of Lord High Chancellor, and, com-
pared with any other competitor, Wright, notwithstanding
his occasional slight lapses into conscientiousness, appeared
superior in servility to all who could be substituted for him.t
Allybone was declared to be ““the man to go through thick
and thin;” but, unfortunately, he had made lnmself quite
ridiculous in all men’s eyes by the palpable blunders he had
recklessly fallen into during the late trial ; and he felt so keenly:
the disgrace he had brought on himself and his religion, that
he took to his bed aud died a few weeks afterwards.

~ Thus, when William of Orange landed at Torbay, Wright
still filled the office of Chief Justice of the King’s Bench.

"He continued to sit daily in court till the flight of King

James,—when an interregnum ‘ensued, during whxch all Judlcml
business was suspended, although the pubhc tranquillity was

-

* 1 8. Tr. 183528,

1+ 1t was supposed that he was jealous of Williams, the Solicitor Get\eral who
had been promised by James the highest offices of the law if he could convict
the Bishops. This may account for a sarcasm he levelled at his rival during
the trial.  Williams, having accounted for a particular vote of the House of
Commons in the reign of James IL., when he lumse)f was a membu- and sus-
pected of bribety, said « there was a Jump of money in the ease.” Wrighs, in
referring to this, observed < Mr. Solicitor tells you the reason, ¢ there was a ]ump
of money in the case; but I wonder, indeed, to hear it cgme from him.”
Wililams, understanding .the insinuatign, exelaimed, « My Lord, T assure you:
1 never gave my vote for money in my life.”
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preserved, and the settlement of the nation was conducted by
a provisional government.* After Jeffreys had tried to
make his escape, disguised as a sailor, and was nearly torn
to pieces by the mob, Wright concealed himself in the house
of a friend, and, being less foz midable and less obnoxious (for
he was called the ¢ jackall to the Zion”), he remained some

“time unmolested ; but upon infofmation, probably ill-founded,

that he was conspiring with papists who wished to bring back
the King, a warrant was granted against him by the Priv y
Council, on the vague charge of « endeavourmo to subvert the
government.” Under thxs he was apprehended, and carried
to the Tower of London; but, after he had been examined
there by a committee of the House of Commons, it was thought
that this custody was too henourable for him, and he was

ordered to be tran d to Newgate. Here, from the per-
turbation of mind w (t* suffered, he was scized with a fever,

and he died miseraMy a few days after, being deafened by
the cheers which were uttered when the Prince and Princess
of Orange were declared King and Queen of England.t
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His pecuniary embarms»ments had continued even after he -

became a Judge, and, still living extravagantly, his means
were insufficient to supply him with common comforts in his
last hours, or with a decent burial. His. end helds out an
awful lesson against early licentiousness and political profli-
gacy. He was almost constantly fighting against privation
and misery, and during the short time that he seemed in the
enjoyment of splendour he was despised by all good men, and
he must have been odious to himself. When he died, his
body was thrown into a pit with common malefactors; his
sufferings, when related, excited no compassion ; and hls name
- was execmted as long as it was recollected.

The Convention Pa,rhament, not appeased by his ignomi-
nous deafh, still wished to set a brand upon his memory. At
first there was an intention of attainting him, as well as
- Jeffreys, who, about the same time, had come to a similar

* ‘Westminster Hall was closed during the whole of Hilary T&m, 1689, and
an act was afterwards passed for reviving actions and continuing process
(1W.& M. c43

* 1 Some accounts say that he was dangerously ill of a fever 4t the time of his
removal from the Tower,

VOL. 1I4 ) 1
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end. In the debate on the Indemnity Act, Sir Henry Capel
said, —

“Will you not except the bloody Judges, and those who were
of opinion for the dispensing power?” My, Boscawen: “ Al-
though the capital offenders are dead, I would have them attainted.
Begin with Chancellor Jeffreys, reduce his estate to the same con-
dition as when he began to offend, and let his posterity be made
incapable to sit in the Lords’ House.” Mr. Hawles: “ If you ex-
cept & man that is dead, you will find the Chancellor very little
more guilty than those who supported the dispensing power. The

. dispensing power was the last grievance, and a bloody sacrifice to -

the Prince’s pleasure.”

It was resolved first to specify the offences which should
exclude from the benefit of the Act of Indemnity, and these
were agreed npon: 1. Asserting, advising, and promoting
the dispensing power and suspendir laws without con-

* sent of pariament. 2. The prosecuti “the Seven Bishops.

3. Sitting in the Court of High Cclnmission.” — Powell,
Atkyns, Holloway, andother Judges who had been dis-
missed, were examined at the bar, and the part that Wright
had taken in the illegal proceedings of the last reign was
clearly established. Sir Robert Sawyer, then Attorney
General, now a member of the House, likewise made some
terrible disclosures (which led to his own expulsion) relating
to the manner in which the King, the Chancellor, and the
Chief Justice had combined to obtain the concurrence of

the other Judges in illegal decisions:- Finally, Sir Thomas

Clarges alone stood up for Wright, saying, “ If any fact he
hath done amounts to felony or treason, make his estate for-
feitable, and I am for it; but where there is no offence in
law, I weuld not have him excepted ; and as he has gone to
another world, and left no estat¢ behind him, let him rest in
peace.” But Sir Thomas Littleton closed the debate by
observing, in a very fierce tone, ¢ We may not be able to
touch his person or his property, but it would be an ill thing
for such a man ‘to stand in our chronicles with ne mark upon
him™  Se¢ it was resolved * that Sir Robert Wright .be
excepted” *

*® & Parl, Hist. 260. 263. 278 308#312.°318, 524, 334. 830.; stat, 2 W. & M.
sess. 1. ¢. 10, ; Granger, $11. ; Macaulay, ii. 275. .



LIFE OF CHIEF JUSTICE WRIGHT.

And surely we have reason to admire the good sense and
moderation which characterised the proceedings of the Con-
vention Parliament in this as well as in almost every other
deliberation. 'We are shocked by reading, in the criminal
annals of Scotland, of a skeleton being set up at the bar of a
court of justice to receive sentence,—and the insult offered,
on the restoration of Charles II., to the remains of Cromwell
and Blake, was disgraceful to the English nation; but the
simple expression of censure by the legislature of the country
upon - this deceased delinquent harmonises with our best
feelings, and, without inflicting hardship on any individual,
was calculated to make a salutary impression upon futuré
judges. Tt is lucky for the memory of Wright that he had
contemporaries such as Jeffreys and Scroggs, who considerably
exceeded him in their atrocities. Had he run the same
career in an age not more than ordinarily wicked, his name
might have passed into a by-word, denoting all that is odious
and detestable in a judge; whereas his misdeeds have long
been little known, except to lawyers and antiquaries.

It is a painful duty for me to draw them from their dread
abode; but let me hope that, by exposing them in their
deformity, T may be of some service to the public. Ever
since the reaction which followed the passing of the Reform
DBill, there has been a strong tendency to mitigate the errors
and to lament the fate of James II. This has shown itself
most alarmingly among the rising ‘generation, and there

. seems reason to dread that we may soon be under legislators
and ministers who, believing in the divine right of kings,
will not only applaud, but act upon, the principles of arbi-
trary government.* Some good may arise from showing in
detail the practical results of such principles in the due ad-

~ ministration of justice -—the chief object, it has been said,
for which man renounces his natural rights, and submits to
the restraints of magisterial rule. .

Irejoice to think that T am now parting with the last of

the - monsters who, disguised as judges, shed innatent blood,

* When, in thédebating societies.at Eton, Oxford, and Cambridge, the ques-
$on lias been put to the vote ¢ whether ifle Revolution of 1688 was Jjustifiable,”
it has generally been carried by an immense majority in the negative, |

12

115

CHAP,
XXIL -

Utility of
exhibiting
the abuses
of govern-
ment :
which led
to the Re-’
volution.



116

CHAP.
XXIL

A.p. 1688,

CHARACTER OF STUART CHIEF JUSTICES.

and conspired with tyrants to overturn all the free institutions
which have distinguished and blessed our country. For the
purpose of showing the manner in which the laws had been
perverted to the oppression of the subject, I may conclude
with asking the reader to take a retrospective glance at the
two last Stuart reigns, and to observe that during a period of
only twenty-eight years there had been a series of' not fewer
than eleven Chief Justices of the Court of King’s Bench,

most of whom had been selected for their supposed sub-
serviency, and several of whom were cashiered because, not-
withstanding their eager desire to comply with the wishes of
the Government, judgments had been required of them which
they could not give without infamy, but which were given
by their more mfamous substitutes. The other judicial seats
bhad been equally prostituted, ~— insomuch that although, on
the establishment of the constitutional government under
William and Mary, there was no indisposition to continue
in office any of the old Judges who were decently competent
by acquirements and character, it was found necessary to
make a complete sweep. of all actually officiating in the Court
of Chancery, in the Court of King’s Bench, in-the Court of
Common Pleas, and in the Court of Exchequer. Even of
the Judges who had been dismissed as refractory, Sir Robert
Atkyns and Mr. Justice John Powell alone could with
propriety be reappointed. The others, condemned for inde-
pendence by James I1., would have been shunned, from the
dread of contamination, by the pure and enlightened men
subsequently appointed to adorn the seat of justice, which
the least culpable of their predecessors, with unpardonable

- although with faltering and imperfect profligacy, had dis-

graced.*

* The readef may like to see alist of the Judges immediately before and
after the Revolution: —

James II. ’ WitLiam axp Magy.
Lord Chancellor. Lords Commissioners of the Great Seal.
Lotd Jeffreys. . Sir Jobn Maynard.

Sir Anthony Keck.
+ Sir William Rawlinson,
Master of the Rolls, ¢ Master of the Rolls.

Sic John Trevor. Henry Powle, Esn
, .
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Jaxes 1L

King's. Bench.

Sir Robert Wright,
Sir Thomas Powell.
Sir Robent Baldoek.
Sit Thomas Stringer.”

Common Pleas.
Sir Edward Herbert.
Sir Thonas Street.
Six Thomas Jenner.

Sir' Edward Lutwyche. .

Exchequer.
Sir Robert Atkyns,
Sic Richard Heath,
Sir Chasles Ingleby.
Sir John Rothram. -

Wisskad AND ’Qva.

 King's Rench,
Sir Jotm Holt,
Sir. Wilkiat Polben. *
Sir Williamy Gregory.
Sir Giles Eyre.

 Commop Pleas.
Siz Henty Pollexfen.

- Sir John Powell,*.

Sir ‘I'bomas . Rokeby.
Sir Peyton Ventris

Exe&eqﬁcr
Sir Robert Atkyns*

. Sir Nigholas hietohmere. *
- Sir Edward NeviMe,

Sir John Tycton.

* Old Judges rc*mintc&
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| »
CHAPTER 155{111.

LIFE OF LORD CHIEF JUSTICE HOLT, FROM HIS BIRTH TILL THE
COMMENCEMENT OF HIS conmsrp WITH THE TWO HOUSES OF
PARLIAMENT.

/
l’ '

TeE unprincipled, ignorant, and incompétent Chief Justices
of the King’s Bench, who haye been exciting alternately the
indignation and the disgust ¢f the reader, were succeeded by
a man of unsullied honourfof profound learning, and of the
most enlightened underst-ading, who held the office for
twenty-two years, — during | the whole of which long period
—often in circumstances of lifficulty and embarrassment —
he gave an example of ever gaxceil_ence which can be found
in a perfect magistrate. To ude happy choice of S1r Joun
HoLt as president inr the prinmpal common law court, and tc
his eminent judicial services, we may in no small degree
ascribe the stability of the constitutional system 1ntr0duced
when hereditary right was disregarded, and the dynasty was
changed. During the reigns of William and of Anne,
factions were several times almost equally balanced, and
many of the ehormities of the banished race were forgotten;
but when men saw the impartiality and mildness with which
Chief Justice. Holt conducted the trial of Lord Preston, who
was undoubtedly guilty of high-treason, and the firmness
with whieh, in the discharge of his duty, he alternately defied

" the power of either House of Parliament, they dvcaded a

counter-revolution, by which he would have been removed
to make place for a Jeffreys, a Scroggs, or a Wright.

Of all the Judges in our annals, Holt has gained the
highest reputation, merely by the exercise of judicial functions.
He was not, a statesman like Clarendon, he was not a phi-
losopher 1ik& Bacon, he was not an erator like Mansfield ; yet
he fills nearly as great a space in the eye of pasterity ; and
some enthusiastic lovers of jurisprudence regard him with*



LIFE OF CHIEF JUSTICE HOLT.

higher veneration than any En(rhsh Judge who preceded or
has followed him.

It would have been most interesting and instructive to
trace the formation of such a character, but, unfortunately,
little that is authentic is known of Holt till he appéared
in public life; and for his early career we are obliged to
resort to vague and improbable traditions.

He was of a respectable gentleman’s family, seated in the
county of Oxford.* His father tried, rather unsuccessfully,
to eke out the income arising from a small patrimonial estate,
by following the profession of the law, and rose to be a
bencher of Gray’s Inn. In 1677 he became a Serjeant, but
was known by mixing in factious intrigues rather than by
pleading causes in Westminster Hall. Of the party who
were first called ¢ Tories” he was one of the founders.
Taking the Court side with much zeal, he was rewarded with
knighthood, and -beggme ¢ Sir Thomas.” Of course he was
“an “ abhorrer,” inveid against the ¢ Petitioners ” as little
better than traitors — §.fconsequence of which he was taken
into custody by order 8 the House of Commons. His ccle-
brated son had stronggmeuken the other side in politics — but
was no doubt shockeﬁ this stretch of authority, and may
then have imbibed the dislike which he afterwards evinced of
the abuse of parliamentary privilege. The old gentleman
soon after died, and if he had been childless his name never
more would have been heard of.

But on the 30th of December, 1642, there had been born
to him at Thame, in Oxfordshire, a son, the subject of this

memoir, whom he lived to see rising into great eminence, and

of whom he was justly proud, although he deplored his political
_degeneracy when he found him to be a-Whig.

* T have taken the following account of Ch. J. IHolt’s family, and the dates of
the different events in his early career, from a Life of him published in the year
1763, with the motto from his epitaph —

« Libertatis, ac Legum Anglicarum

Assertor, Vindex, Custos,

Vigilis, Acer, et Intrepidus.” .
This, as a biography, is exceedingly meagre, but it seems very accurate, and it
cites authorities, most of which I have mvesngated but which I do not think it
worth while to #arade. See likewise an able Life of Holt in Welsby’s “ Emi-
nent English Judges,” which has heen ®f considerable service to me in pre-
paring this memoir. .

1 4.
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All that we certainly know of young John’s boyish edu-
cation is that he was seven or eight years at the Free School

of the town of Abingdon, of which his father was Recorder.

It is said, that during the whole of this time he was remarkable
for being idle and mischievous —a statement which I entirely
disbelieve. ¢ The boy is the father of the man,” and though
there may be a supervening habit of dissipation — which may
be .conquered — the devoted application to business, the un-
wearied perseverance, and the uniform self-control which
characterised Sir John Holt, could only have been the result
of a submission to sttict discipline in early youth.

In his sixteenth year he was transferred to the University

~ of Oxford, and entered a fellow commoner of Oriel College.

His early
excesses,

He acts the
part of a
wizard.

‘His biographers represent him as

.Here he was guilty of great irregularities, although they

have been probably much exaggerated, and might arise from
his having been previously kept under excessive restraint.
‘ opving Henry V. when
aly indulging in all
actually being in the

the assoclate of Falstaff, and 1
sorts of licentious gratifications, b
habit of taking purses on the highWhy. They even relate
that many years after, when he wesewgoing the circuit as
Chief Justice, he recognised a man, §5Uvicted capitally before
him, as one of his own accomplices in a robbery, and that,
baving visited him in gaol and inquired after the rest of
the gang, be received this answer, ¢ Ah! m}" Lord, they are
all hanged but myself and your Lordship!”*

Another story of his juvenile extravagance is well told by
my friend Mr. Welsby : —

“ Having prolonged one of his unlicensed rambles round the
country, in company with some associates as reckless as himself,
until their purses were all uiterly exhausted, it was determined,

* Hanging was not formerly considered so very disgraceful and melancholy an

" oceurrence a3 it isnow. When 1 first came to London I frequented the famous

Cioer CELLAR in Maiden Lane, where | met Professor Porson, Matthew Raine, the
Master of the Charter. House, and other men of celebrity. Among these was
George Nichol, the King's bookseller, who, in answer to some reflections on the
society who soimetimes eame there, answered, with an air of conscious dignity,
« I bave knowl the Cider Cellar these forty years, and during that time only
two men have been hung out of it.” At this time the Cellar was repaired, and
Porson suggested for it the motto which it still bears . s

\J
« Honos erir nfic QUOQUE roMo.”
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after divers consultations how to proceed, that they should part
company, and try to make their way singly, each by the exercise
of his individual wits. Holt, pursiing his separate route, came to
the little inn of a straggling village, and, putting the best face
upon the matter, commended his horse to the attentions of the
ostler, and boldly bespoke the best supper and bed the house af-
forded. Stroliing into the kitchen, he observed there the daughter
of the landlady, a girl of about thirteen years of age, shivering
with a fit of the ague; and on inquiring of her mother how long
she had been ill, he was told nearly a year, and this in spite of all
the assistance that could be had for her from physicians, at an ex-
pense by which the poor widow declared she had been half ruined.

Shaking his head with much gravity at the mention of the doctors, -

he bade her be under ne further concern, for she might assure her-
self her daughter should never have another fit: then scrawling a
‘few Greek characters upon a scrap of parchment, and rolling it
carefully up, he directed that it should be bound upon the girl’s

wrist, and remain there till she was well. By good luek, or pos- -

sibly from the effedt of imagination, the ague returned no more, at
least during a week for which Holt remained their guest. At the
end of that time, having demanded his bill with as much confidence
as if his pockets were lined with jacobuses, the delighted hostess,
instead of asking for payment, bewailed her inability to pay Aim
as she ought for the wonderful cure he had achieved, and her ill-
fortune in not having lighted on him ten months sooner, which
would have saved ber an outlay of some forty pounds. Her guest
condescended, after much entreaty, to set off against his week’s
entertainment the valuable service he had rendered, and wended
merrily on his way. The sequel of the story goes on to relate,
that when presiding, some forty years afterwards, at the assizes of
the same county, a wretched decrepid old woman was indicted
before him for witcheraft, and charged with being in possession of
a spell which gave her power to spread diseases among the cattle,
or cure those that were diseased. The Chief Justice desired that
this formidable implement of sorcery might be handed up to him ;
and there, enveloped in many folds of dirty linen, he found the
identical piece of parchment with which he had himself played the
wizard so many years before. The mystery was forthwith ex
pounded to theé jury; it agreed with the story previously told by
the prisoner ; the poor creature wa$ instantly acqultted, and her
guest’s long-standing debt amply discharged,” *
A )

* Lives of Eminent E;glish Judges, p. 91.
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He had been early destined to the profession of the law,
having been entered on the books of Gray’s Inn when he
was only ten years old. His father was then treasurer of
that society, and entitled to admit a son without a fee.
Before he had completed his first year’s residence at Oxford,
such were his excesses, and such were the complaints which
they called forth, that Sir Thomas thought the only chance
of saving him from utter ruin was a change of scene, of’
company, and of pursuits. . Accordingly he was brought to
London, he was put under the care of a sober attorney, and
he was required to keep his terms with a view to his being
called to the bar. The experiment had the most brilliant
success. His reformation was at once complete ; and, without
taking any vow, like Sir Matthew Hale, against stage plays

and drinking, or renouncing society to avoid temptation, he

applied ardently to the study of the law, and his moral
conduct-was altogether irreproachable.

Unfortunately we have no particular account of the
manner in which he rendered himself so consummate a jurist.
«“ Moots” and “Readings” at the Inns of Court were going
out of fashion; and the ponderous common-place book, by
which every student- was expected to make out for himself a
Corpus Juris Anglicani, was, since the publication of RoLLE
and other compilations, thought rather a waste of labour.
I suspect that, after acquiring 2 knowledge of practice from
his attorney-tutor, young Holt improved himself chiefly by the
diligent perusal of well-selected law. books, and by a frequent

" attendance in the courts at Westminster when important

cases were to be argued. By an intuitive faculty not to be
found in your mere black-letter lawyer, he could distinguish
genuine law, applicable to real business, from antiquated
rubbish, of no service but to show a familiarity with the
Year-Booxs, IHe made himself master of all that is
useful ‘in our municipal code, and, from his reasoning in
Coggs v. Barnard and in other cases, it is evident that he
must have thoroughly imbued his mind with the principles
of the Roman civil law. If he once took delight in classical
studies, he now renounced them ; qnd he never wandered into |
philosophy, or even cared much about the polite literature of
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his. own country. But he mixed occasionally in general
society, and picked up much from conversation; so that he
was well acquainted with the actual business of life, and had
a keen insight into character. His mother-wit was equal ‘to
his clergy.

Soon after he came of age he was called to the bar; a
wonderful precocity in those days, when a training of seven
or eight years, after taking a degree at a university, was
rrenemlly considered necessary before putting on the long
robe. His juvenile appearance scems to have been adverse
to his success, as for some years he was still dependent on
his father’s bounty for his subsistence. He sought for prac-
tice in the Court of King’s Bench, and rode the. Oxford
Circuit, but long remained without clients. Being advised
to try his luck in the Court of Chancery, he expressed an un-
becoming contempt for our equitable system, which certainly
was then in a very crude state, and he professed a determmed
resolution to make his fortune by the common law. :

He still read diligently, and took notes of all the remark-
able cases which he heard argued. When he was at last
found out, business poured in upon him very rapidly. He
was noted for doing it not only with learning always suffi-
‘cient, but with remarkable good sense and handiness; so
that he won verdicts in doubtful cases, and was noted for
having “the ear of the court.” "Yet he would not stoop, for
victory, to any unbecoming art, and always maintained a
character for straightforwardness and independence. His
name frequently appears as counsel in routine cases in the
King’s Bench Reports about the middle of the reign of
Charles I1, and he was soon to gain distinction in political
prosccutions which interested the whole nation.

He always showed in domestic life much reverence, as
well as affection, for his father; but on public affairs he
thought for himself, andhe decidedly preferred the ¢ country

“party.”  He had regarded with horror the iniquities of the
mfamous CABAL, and he associated himself Wlﬂ.l those who

123

CHAP.
XXIII.

Feb. 27.
1663+4,
He is

called to
the bar.

His profes.-
sional pro-
gress,

Heisa
Whig.

were strucmhnnr for the principles of civil and religious

Jiberty. He- was tainted with the rage against Popety, from
wh1ch no patriot was then free; but althouﬂXl a sincere
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member of the Church of England, he was for extending a
liberal toleration to all mthodox Dissenters. With these
principles, and his professional ‘eminence, he was sure to be
of service to his country in the struggles that were then
going forward between the contending parties in parliament
and in the courts of law.

The first cause célébre in which he was engaO'ed was the
impeachment of the Earl of Danby. The King, dreading
the disclosures which might be made in investigating the
charges against his prime minister, had granted him a
pardon, to which with his own royal hand he had affixed
the great seal; but the Commons, allowing that it was
within the power of the prerogative to remit the sentence
after it had been pronounced, denied that a pardon could be
pleaded in bar of an impeachment. The Lords received the
plea, and.assigned Mr. Holt as counsel for the defendant to
argue its validity ; the understood rule then being (as had
been settled in the case of the Earl of Strafford) that upon
an impeachment the defendant might have the assistance of
counsel on any. question of law, although not to argue the
merits of the accusation. The Commons were now so un-
reasonable as to pass a resolution ¢ That no commoner what-
soever shall presume to maintain the validity of the pardon
pleaded by the Earl of Danby, without the consent of this
House first had; and that the persons so .doing shall be
accounted betrayers of the liberties of the Commons of Eng-
land.”* Holt remained undismayed, and would manfully
have done his duty at the peril of being seized by the Ser-
jeant-at-arms and lodged in ¢ Little Ease.” But the King
put an end for the present to the controversy between the
two Houses by an abrupt dissolution of that Parliament
which had sat seventeen years, which on its meeting was ready
to make him an absolute sovereign, but which now seemed
disposed to wrest the sceptre from his hand. +

Holt was afterwards assigned by the Lords to be counsel
for the Earl of Powis and Lord Bellasis, two of the five

- Popish peers capitally impeached on the charge of being

concerned in the Popish Plot, which was converted into high,
3 ’ ¥
* 11 St. Tr. 807, - f 5 Parl, Hist, 1074.
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treason, the murder of the King being one of its supposed
objects.* However, the unhappy Lord Stafford was alone
brought to trial, and his murder caused such a reaction in the
public mind that the other intended victims were released
when they seemed inevitably doomed to share his fate. _

By one of the professional accidents to which all men at
the bar are liable, from not being at liberty to refuse a retainer,
Holt was next associated with Sir George Jeffieys in prose-
cuting a bookseller for publishing a pamphlet alleged to be
libellous and seditious, because it attempted to discredit the
testimony of the witnesses against those who had died as
authors of the Popish Plot. There might have been a design
to influence the jury by presenting before them as counsel,
in support of a tale which was becoming unpopular, one who
was known to have opposed it when few had had courage to
express a doubt of its most improbable fictions.

Mr. Holt had merely, as junior, to open the pleadings, and
was followed by his leader, who delivered a glowing panegyric
on Lord Chief Justice Scroggs, and denounced all who did
not believe in the Popish Plot as traitors, regretting that the
present defendant was only indicted for a misdemeanor, so
that his punishment could not be carried beyond fine, im-
prisonment, whipping, and pillory. This harangue caused
such consternation that the defendant submitted to a verdict
of GuiLry, although, on the part of the prosecution, they
seem not to have been prepared to prove that he had published
the obnoxious pamphlet.

In the next case in which we find Holt engaged, his duties
as an advocate and his political propensities fully coincided :
he was counsel for Lord Russell. DBut, in those days, a
* barrister had little opportunity for a display of talent or zeal
in the defence of persons accused of high treason; for his
mouth was closed, and, indeed, his capacity of advocate was
not acknowledged by the Court, except when some questidn
of law incidentally arose during the trial. During the im-
panneling of the jury, excéption was made to cue of them,

on behalf of the prisoner, for not having a freehold ; and the’

L
«

* 7 St. Tr. 1242, 1260, * + Rex v. Smith, 7 St. Tr. 931. |
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question was raised “whether it was required, either by the
common law or statute, that, on trials for treason, jurymen
should be freeholders?™ This was very learnedly argued by
Holt; but all his authorities and reasonings were overruled.*
During the remainder of the trial he had to look on as a
mere spectator, — while the illustrious prisoner, assisted only

- by an heroic woman, in vain struggled against the chlc'mery

of the counsel for the Crown, and the blowbeatmrr of corrupt
Judges. THolt’s own upright and merciful demeanour in the
seat of justice may, in part,. be ascribed to the horror which
the closing scene «of this sad tragedy was calculated to inspire.

In civil cases, eager for victory, he seems not to have been
very scrupulous as to the arguments he urged, but —according
to the American phrase, now naturalised in Westminster
Hall, —to have “gone the whole hog.” Thus, in the case of
the East India Company v. Sandys, in which the ' question
was, whether the King’s grant to the plaintiffs of an exclusive
right to trade to all countries east of the Cape of Good Hope
gave them a right of action against all who infringed their
monopoly, he boldly argued that, although such a grant

‘touching the Christian countries of Europe might be bad if

not confirmed by Parliament, the King’s subjects had no right
to hold intercourse of any kind with Jnfidels without the
express authority of the Crown ; citing Lord Coke’s doctrine
that ¢ Infidels are perpetual enemies,” > and the Book of J udges,
which shows “how the children of Israel were perverted
from the true religion by converse with the heathen nations
round about, from whom they took wives and concubines.”t
On this occasion hé laid bimself open to the severe sarcasm
of his opponent, Sir George Treby, who observed, “I did a
little wonder to hear merchandising in the East Indies ob-
jected against as an unlawful trade, and did not expect so-
much divinity in the argument: I must take leave to say
that this notion of Christians not to have commerce with
infidels is a conceit absurd, monkish, fantastical, and fanatical,”
Jeffreys, hoyever, was the judge, and he fully adopted the

* The tefusal of a‘challenge to the jurors for want of freehol€ was made one
of the principal grounds for reversing the attdinder. 9 St. Tr. 696.
1 10 St. Tr. 519.; Lives of the Chaneellors, v. 585,
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argument that the King’s licence alone can legalise a trading g&‘l\ﬁ
with infidels ; adding sentiments which will make true pro-

tectionists venerate his memory : ¢ This island supported its
inhabitants in many ages without any foreign trade at all,
having in it all things necessary for the life of man— Zerra
suis contenta bonmis, non indiga mercis. And truly I think,
if at this day East India comnmodities were absolutely pro-
hibited, though some few traders might be mulcted of enor-
.mous gains, it would be for the general benefit of the inha-
bitants of this realm,” So Holt had the triumph, and, I
fear, was not ashamed of it; although, when he was himself on
the bench, he would sooner have died than have pronounced
such a judgment.* His most creditable appearance at the His argu-
bar was in the case of the Earl of Macclesfield v. Starkeyt, TG o
in which the question arose, ¢ whether an action for . Maccles-
defamation could be maintained against a grand juryman ‘éﬁﬁkvey
for joining in a presentment at the assizes which charged the
plaintiff and other gentlemen of the county of Chester as
promoters of schism, disaffection, and infidelity, because they

had signed an address to Whig members of parliament, com-
mending the principles of that party ?” Holt was for the
defendant, and, in a most masterly manner, entered into the
distinction between publications that are criminatory and
.malicious, and publications that are criminatqry without

being maf;clous showing that no persons are to be sued for

_acting in the discharge of their duty with a view to the public

good, although the chamcter of individuals might thereby be
prejudiced ; and Lmyma down with wonderful force the grand’
principle on which the legislature in our time passed the act
declaring that the two Houses of Parliament have the right

to publish whatever they deem necessary for the information

of the community without the danger of an action or indict-

ment against their officers. He succeeded ; less, probably,

from the force of his argument, than from the fact that the
defendant was a violent Tory, and that the presentment was

highly agreeable to the Government.

Althourrh ever consistent and zealous in his th prin-

cxples, IIolt°never assoclated h]mself with Shaftesbury, nor

* 10 $t. Tr. 871 + Ib. 1351
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entered into the plots which exposed the leaders of the party
to the penalties of treason; and, when James II. came to the
throne, so moderate did he appear that an attempt was made
to gain him over to the Court, and a hope was entertained
that he might prove a useful tool in carrying on the scheme
which had been deliberately concerted for the subversmn of
public liberty.

By the famous Quo WARRANTO, the charters of London
had been adjudged to be forfeited, and the appeintment of.
all the city officers was in the Crown. Sir Thomas Jenner
had accordingly been made Recorder by royal mandate,
without the intervention of the aldermen or the common
council; and when he was promoted to be a Baron of the
Exchequer, the vacant Recordership was offered to Mr. Holt.
Although not unaware of the motive by which the Govern-
ment was actuated, he thought he was not at liberty to refuse
a judicial office, and he accepted it, fully determined, in a
resolute manner, to perform its duties. He actually seemed,
for a short space,’to be. likely to become an associate of
Jefireys, for, having taken the degree of. the coif *, be was
immediately promoted to the high dignity of King’s Serjeant,
and had the honour of knighthood conferred upon him. But
he was soon called upon either te maintain his integrity and
to sacrifice office, or really to be degraded to the level of the
corrupt Judges who were ready to act according to the orders
they recelved from the ministers of the Crown.

- James II. hoped to subvert the religion of the country
by the exercise. of his dispensing power, and its liberties by

. keeping up a standing army in time of peace, without the

authority of parliament. All his Judges in Westminster
Hall; with the exception of. Baron Street, had decided that,
in spite of acts of parliament requiring the oath of supre-
macy and the declaration against transubstantiation, he might
appoint a Roman Catholic to any office, civil, military, or ec-
clesiastical ; and all these perverters of the laws, except*Chief

¥
. * On this occasion he gave rings with this motto — ¢ Deus, Rex, Lex,”
which is noticed by Bishop Kennet as honourably distinguished, from that of the
last preceding batch of serjeants, — “ A, Des Rex, a Rege ﬁex,“ setting the *
King above the Law.
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Justice. Herbert and Justice Wythens, had given an epinion
that an old statute of Edward III. against desertion in time
of .war empowered the King to keep up, and to rule by
martial law, an army raised by his own authonty, at a time
when he had no foreign enemy and there was profound tran-
-quillity at home. Both these questions incidentally arose
before 1Iolt,’sitting as Recorder at the Old Bailey sessions ;
and he ﬁrmly declared that although the dispensing power
claimed by the Crown had been applied, from ancient times,
to statutes imposing pecuniary penalties given to the King, it
could not extend to a statute imposing a test to protect the
religion of the nation; and that although the King by his pre-
rogative might enlist seldiers, even in- time of peace, still, if
there was no statuté passed to punish mutiny, and to subject
them to a particular discipline, they could not be punished for
any military offence, and they were only amenable to the
same laws as the rest of the King’s subjects. The Recorder-
ship of London being, under the existing régime, held during

“the pleasure of the Crown, Holt was immediately removed
from it, and was replaced by an obscure Serjeant-at-law, of
the name of Tate, who had the recommendation of being ready
to hold that the King of Enorland was as absolute as the
Grand Signor..

By a refinement of malice he was allowed to continue King’s.
Serjeant, Yor in the state prosecutions which were 1mpendmg
he was thus effectually prevented from acting as counsel for
the accused, while it was unnecessary to employ him for the
Crown. Accordingly, he was not trusted with a brief to
assist in trying to conviet the Seven Bishops ; and they, being
deprived of his advocacy, which they would have been eager

to sccure, were obliged to -employ several counsel who were
suspected to be under the influence of the Governtent,—and
might have been betrayed, if Mr. Somers, till then unknown,
had not been added to their number.*

#* The Diary of the.second Lord Clareudon shows that ‘Holt, as King’s Ser-
jeant; was oblized to refuse taking a brief for the plaintiff in a suit against the
Queen Dowager Catherine of Braganza, although he was not employed for her.
The noble diarist, not aware of professional etiquettes, Seems to have been very
angry; and deciaves that the only honest lawyers he ever met with were two
 thurrough Toriés ” like himself, Roger®North and Sir Charles Porter,
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But Holt was summoned, in his capacity of King’s Ser-
jeant, to attend the Council assembled by the King, when it
was too late, to investigate the circumstances of the birth
of the Prince of Wales, and to expose the calumnious story
that a supposititious child had been introduced into the Queen’s
bed-chamber in a warming-pan. He assisted in examining
the witnesses who proved so satisfactorily her pregnancy and
her delivery, and in drawing up the declaration by which gn
ineffectual attempt was made to disabuse the public mind.

I do not find that Holt joined in the invitation to the

‘Prince of Orange, or that he took any active part in the revo~

lutignary movement till after the flight of King James —
when the throne, by all good Whigs, was considered vacant. -
He then declared that he was completely released from his
allegiance to the abdicated monarch, and exerted himself to
bring about a settlement which, disregarding hereditary right,
should establish a constitutional monarchy, justly esteemed
by him the best guarantee for true freedom. .

‘When the Peecrs first. met and formed a provisional govern-

‘ment, as they could have no confidence in the legal advice of

the Judges, Holt, with several other liberal Iawyels, attended
them as their assessors, and concurred in the proceedings
which terminated in the Prince of Orange summoning the
Convention Parliament.* _

He was not one of thé members originally returned to the
House of Commons on this cccasion; and when the session
began, as King’s Serjeants had been accustomed to have a
summons to the House of Lords, he took his place on the
woolaack from which. the Judges were banished, and guided
their Lordshlps in the forms to be observed in reconstructing
the constitution.t But it was thought that his presence in
the Lower House might be more advantageous ; and Serjeant
Maynard, who had been returned both for Plymouth and Beer-

“alston, having elected to serve for the former borough, Ser-

jeant Holt was chosen by the latter,—which was represented
for a great many years by such 4 succession of patriotic law-
yers, that we might almost be reconciled to close boroughs if
the scandal eaused by them cpuld, be forgotten.”

* 5 Parl. Hist. 19, 21. 24. t Lords’ Journals, 5 Parl, Hist. 32.
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On taking his seat, he found the controversy raging be-
tween the two Houses respecting the terms in which King
James’s flight should be described ; the Commons having pro-
posed the expression that “he had abdicated the throne,” and
. the Lords insisting on the word *“deserted.”- This was by
no means a foolish fight about equipollent language, as it is
generally described ; for “ abdication” was to lead to the ap-
pointment’of a new occupier of the vacant throne, and * de-
sertion” to the appointment of a regency to gover;n for the
lineal heir. Holt was deemed a great acquisition by the
¢ abdicationists,” and he was.immediately added to the com-
mittee of managers intrusted with the duty of debating the
question in open conferences with the opposing managers of
. the Lords. His speech in the Painted Chamber (almost the
- only specimen of his parliamentary powers) is preserved to us.
He followed immediately after Mr. Somers, who had treated
the subjectly very learnedly, and thus he proceeded : —

% My Lords, I am commanded by the Commons to assist in'thé
management of this conference. As to the first of your Lord~
ships’ reasons for your amendment (with submission to your Lord-
ships), I do conceive it not sufficient to alter the minds of the
Commons, or to induce them to change the word ‘abdicated’ for
your Lordships’ word ¢ deserted.” Your Lordships first say that
< abdicate’ is “a word not known to the common law of England.
But, my Lords, the question is not so much whether it be a word
as ancient as the common law, for the Commons would be justified
in using it if it be a word of known and certain signification.. It
is derived from dico, an ancient Latin word, and it is frequently
used by Cicero and the best Roman writers. -But that it isa
known English word, and of a known and certain sngmﬁcatlon
with us, I will prove to you by the dictionary of our countryman
Minshew. He has ‘abdicate,” as an English word, and says that
it signifies to ‘renounce,” which is the signification which the
Commons would put upon it. So that T hope your Lordships will
" mnot find fault with their using a word so ancient in itself, and with
such a certain signification in the vernacular tongue. Then, my
Lords, your objéction that it is not a word known to the common
law -of England, surely cannot pxevai] for your Lerdships very
well know we have very few words in- our tongue that are of
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and the intermixture of other nations; and if we were obliged to
make use only of words current when the common law took its
origin, what we should deliver in-such a dialect would be very
difficult to be understood. -Then your Lordships tell us that
¢abdication’ by the civil law is ¢ a voluntary express act of re-
nunciation.” I do not know if your Lordships meéan a renun-
ciation by formal deed. 1If you do, I confess I know of none
executed by King James before he withdrew from the realm.
But, my Lords, both by the civil law, and by the common law,
and by common sense, there are express acts of renunciation which
are not by deed ; for, if your Lordships please to observe, govern-
ment is under a trust, and a deliberate violation of that trust is an
express renunciation of it, although not by formal deed. How can
a man in reason or semse more strongly express a renunciation of
a trust than by subverting it, his-actions declaring mor¢ strongly
than any words spoken or written could do that he utterly re-

nounces it ? Therefore, thy Lords, I can only repeat in conclusion,

that the doing an act inconsistent with the being and end of a
thing shall be construed a renunciation or abdication of that
thmg .

The Lords, probably, were not much convinced by such
reasoning ; but, finding public opinion strongly against them,
and alarmed by William’s threat that, if a regency should be
longer struggled for, he would return to Holland, they
ylelded — the throne was formally declared to be vacant,
and a joint address of the two Houses was presented to the
Prince and Princess of Orange, requesting them to take

" possession of it as King and Queen.

Feb. 13,

He takes

the oaths

to William
“and Mary.

Feb. 25.

No sooner were they proclaimed than a patent was made
outrfor Sir John Holt as their Prime Serjeant, and he took
‘the oaths of allegiance to them. After the ¢ Convention” had
been turned into a * Parliament,” he spoke only in one debate
during the short time he remained a member of the House
of Commons. This was on the difficult question, * what
was to become of the taxes which had been voted during the
life of James IT.?”  Serjeant Holt, contended that they were
still payable, as James IL, though he had ceased to reign,
was still alive, and that they passed with the Crown to King
William and Queen Mary He urcred with much subt]ety,

- 5 Parl Hist, 70.
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that the grant had been made to the Crown of England dur-
ing the life of an individual, and, therefore, while this indi-
vidual survived, those wearing the crown were entitled to
the benefit of it.¥ * The more prudent course, however, was
1dopted of making a fresh grant of the taxes to the new
sovereigns.

Holt does not appear to have taken any part in framing the
« Declaration of Rights” or the  Bill of Rights.” T do not
think that he ever would have been a great debater, or would
have acquired much reputation as a statesman. The felicity
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all others the best adapted to his natural ablhtles, to his ac-
quirements, and 1o his character.

William and his ministers were laudably anxious to ele-
vate to the bench the most learned and upright men that
could be found in the profession of the law, the corruption
and incompetency of the Judges having been one of the

chief grounds on which the nation had resolved upon a

change of dynasty. Great delibération was necessary for
this purpose, and fortunately there was time to devote to
it. Judicial business bad been. entirely suspended since the

late King’s flight ; and during Hilary Term, which ended on’

the 12th of February, all the courts in Westminster Hall
had been closed. After many consultations, —to avoid all
favouritism, the following plan was adopted: that every
privy councillor should bring a list of the twelve persons
whom he deemed the fittest to be the twelve Judges;
and that the individuals who had the greatest number of
suffrages should be appointed. It is a curious fact, that,
howsoever the lists of the different privy councillors varied,
they all agreed in first presenting the name of Sir John Holt ;
— such was his reputation for law, — such satisfaction had he
given in dispensing justice when Recorder of London, — and
in such respect was he held for his consistent career in public

He is ap-
pointed
Chief Jus-
tice of the
King's
Bench. -

life. -The King willingly ratified this choice, and when the-

appointment was announced in the London Gazette it was
hailed with joy by the whole nation.t. The new Chief

* 5 Parl. Hist. 140. 174 -
+ Own Times, ili. 6. At the same nme he wa,s, elected a Governor of the
' S
~ " .
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Justice was sworn in before the Commissioners of the Great
Seal on the 19th of April, and took his seat in the Court
of King’s Bench on the first day of Easter Term following.*
Aceording to the ancient traditions of Westminster Iall,

the antlclpatlon of- high judicial qualities has been often dis-
appointed. "The celebrated advocate, when placed on the -
bench, embraces the side of the plaintiff or of the defendant
with all his former zeal, and—unconscious of partiality or
injustice—in his eagerness for victory becomes unfit fairly to
appreciate conflicting evidence, arguments, and authorities.
The man of a naturally morose or impatient-temper, who had
been restrained while at the bar by respect for the ermine, or
by the_dread of offending attorneys, or by the peril of being
called to a personal account by his antagonist for imperti-
nence,—when he is constituted a living oracle of the law,—

puffed up by self-importance, and revenging himself for past

subserviency, 1s insolent to his old competitors, buillies the
witnesses, and tries to dictate to the jury: The sordid and

* selfish practitioner, who, while struggling to advance himself,

was industrious and energetic, having gained the object
of his ambition, proves listless and torpid, and is quite
contented if he can shuffle throu«rh his work without com-
mitting gross blunders or getting into scrapes. Another,
having been more laborious than discriminating, when made

“a judge, hunts after small or irrelevant points, and obstructs

the business of his court by a morbid desire to investigate
fully and to decide conscientiously. The recalcitrant barrxster,
who constantly complained of the interruptions of the court,
when raised to the bench forgets that it is his duty to listen
and be instructed, and himself becomes a by-word for im-
patience and loquacity. He who retains the high-minded-

" ness and noble aspirations which distinguished his early

career may, with the best intentions, be led astray into dan-
gerous courses,and may bring abouta collision between different
authorities in the state which had long moved hwrmoniously,
by indiscreetly attempting new modes of redressing grievances,
and by an uncalled-for display of heroism.

Charter-House in the room of Lord Chaneellor Jeffreys.— Corresp. of E, of

* Clar. ii, 276. . i

* He was sworn a membes of the Privy Council, August 25. 1689,
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~ None of these errors could be imputed to Holt. From his
start as a magistrate he exceeded the high expectations which
had been formed of him, and during the long period of twenty-
two years he constantly rose in the admlratlon and esteem of
his countrymén. To unsullied integrity and lofty independ-
ence, he added a rare combination of deep professional know-
ledge with exquisite common sense. -According to-a homely
but expressive phrase, ¢ there was no rubbish in his mind,”
Familiar with the practice of the court as any clerk, — ac-
quainted with the rules of special pleading as if he had spent
all his days and nights in drawing declarations and demurrers,
_— versed in the subtleties of the law of real property as if
he had confined his attention to conveyancing, —and as a
commercial lawyer much in advance of any of his con-
temporaries, — he ever reasoned logically, — appearing at the
same time instinctively acquainted with all the feelings of
the human heart, and versed by experience in all the ways of
mankind,. He may be considered as having a genius for
magistracy, as much as our Milton had for poetry, or our
Wilkie for painting. Perliaps the excellence which he
attained may be traced to the passion for justice by which he
was constantly actuated. This induced him to sacrifice ease,
and amusement, and literary relaxation, and the allurements
of party, to submit to tasks the most dull, disagreeable, and
revolting, and to devote all his energies to one object,—
ever ready to exclaim ——

. % Welcome ‘husiness, welcome strife,
‘Welceome the cares of ermined life ;
The visage wan, the purblind sight,
The teil by day, the lamp by night,
The tedious forms, the solemn prate,
The pert dispute, the dull debate,
The drowsy bench, the babbling hall,—
For thee, fair Jusricg, welcome all 111

"

Holt derived much advantage in his own time from the
contrast between him and the Judges who had recently pre-
ceded him. Accordingly, his contemporaries speak of him
with enthusiasm. Burnet, after giving an account of the
manner in which the Revolution Judges were seldcted, says,
“The first of these was Sir John Holt, made Lord Chief

Justice of England then a youn\r man for so high a post, who

K 4
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maintained it all his time with a great reputation for capacity,
integrity, courage, and dispatch.” * Said the TATLER, «“ He
was a man of profound knowledge of the laws of his
country, and as just an observer of them.in his own person.
He considered justice as a cardinal virtue, not as @ trade for
maintenance. The criminal before him knew that, though his
spirit was broken with.guilt, and incapable of language to
defend itself, his judge would wrest no law to destroy him, -
nor conceal any that would save him. He never spared vice ;
at the same time he could see through the hypocrisy and
disguise of those who have no pretence to virtue themselves
but by their severity to the vicious.” t

The lustre of his fame in later times has been somewhat
dimmed by our being accustomed to behold JudO‘CS little in-
ferior to him; but we ought to remember that it is his light
which has ‘given splendour to these luminaries of the law.
During a century and a half, this country has been renowned
above all others for the pure and enlightened administration -
of justice ; and Holt is the model on which, in England, the

. judicial eharacter has been formed. -

He complained bitterly of his reporters, saying that the
skimblescamble stuff which they published would ¢make
posterity think #l of his understanding, and that of his
brethren on the bench.” He chiefly referred to a collection
of Reports called «“ MODERN,” embracing ncarly the whole of
the time when he sat on the bench, — which are composed in
a very loose and perfunctory manner. More justice is done
to him by Salkeld, Carthew, Levinz, Shower, and Skinner,—
but these do litile more than state drily the points which he
decided, and we should have been left without any adequate
memorial of his judicial powers had it not been for admirable
Reports of his decisions published after his death.s These,
beginning with Easter Term, 6 W. & M., were compiled by
Lord Raymond, who was his pupii, and who beeame his
successor, Many of them. are distingmished by animation
as well as precision, and they form a delightful treat to the
happy few who have a genuine taste for juridical science.

In deciding priv’g,te rights, Chief Justice Holt’s great

* Own Times, ii. 6.4 ' t Tatler, No. xiy.
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achicvement was, that he moulded the old system which he
found established to the new wants of an altered state of
society. The rules of the common law had beén framed in
feudal times, when commerce was nearly unknown and per-
sonal property was of little value. Manufactures were now
beginning to flourish ; there was an increased exchange of
commodities with foreign countries; and the English colo-
nies in America were rising into importance. Yet, it having
been adjudged in the YEAR-BoOKS that < a chose in actien
(or debt) cannot be’ transferred, because livery of seisin can-
not be given of it as of land,” the negotiability of bills of
exchange and of promissory notes (or goldsmiths’ notes, as
they were called) was in a state of utter confusion, and
nobody could tell what were the liabilities or remedies
upon them.* By a long series of decisions, and by an act
-of parliament which he suggested, he framed the code by
which negotiable securities are regulated nearly as it exists
at the present day. He likewise settled several important
questions in the law of insurance, although it was reserved

CHAP.
XXIII.

AP, 1689
—1710.

for Lord Mansfield to expand and to perfect this important -

branch of our jurisprudence. From Holt’s acquaintance with
the writings of the civilians, he most usefully liberalised,
defined, and illustrated the general law of contracts in this
country.

The most celebrated case’ whnch he demded in this depart-
ment was that of Coggs v. Bernard, in which the question

. arose, “ whether, if a person promises ‘without reward to take i

“care of goods, he is answerable if they are lost or damaged
by his negligence?” In a short compass he expounded with
admirable clearness and accuracy the whole law of bailment,
or the liability of "the person to whom goods are delivered
for different purposes on behalf of the owner; availing him-
self of "his knowledge of the Roman civil law, of which most

His cele-
brated

judgment
in Coggs v,
Bernard,

-* It was then donbted whether any one could draw, accept, or indorse a bill -

of exchange except a merchant? — whether notice of the dishonour of a bill was
necessary to charge the drawer or indorser ?—whether an indorser was liable
except on default of the drawer? — whether there was any distinction between
foreign and inland bills?— whether interest was recoverable on dishonoured
bills 7 and whether a promissory note, payable to order, was transferable by in-
dorsement ?



138

-CH /&P
XXIIL

A.D. 1689
—1710,

He lays
down the
doctrine
that a slave
becoes
free by
breathing
the air of
England,

REIGN OF WILLIAM AND MARY.
-
English lawyers were as ignorant as of the Institutes of
Menu. Thus he began: —

“There are six sorts of bailments : — First, a mere delivering
goods by one man to keep for the use of the owner; and this I call
a depositum. The second sort is where goods are lent to a friend
gratis to be used by him ; and this is called commodatum, because
the thing is to be restored in specie. The third sort is where
‘goods are left with the bailee to be used by him for hire ; this is
called locatic et conductio ; the lender is called locator, and the
borrower conductor. The fourth soxt is where goods are delivered
to another as a pawn to be a security to him for money borrowed
of him by the bailer; and this is called in Latin vadium. The
fifth sort is where goods are delivered to be ‘carried, or something
to be done about them, for a reward to be paid by the person who
delivers them to the bailee. The sixth sort is where there is a
delivery of goods to somebody who is to carry them or do some-
thing about them gratis, without any reward for such hlS cammge

‘or work ; which is the present case.’

He then elaborately goes over the six sorts of bailment,
showing the exact degree of care required on the part of the
bailee in each, with the corresponding degree of negligence
which will give a right of action te the bailor. In the last
he shows that, in conmderatlon of the trust, there is an
implied promise to take ordinary care; so that, although
there be no reward, for a loss arising from gross negligence
the bailee is liable to the bailor for the value of the goods.

Sir William Jones is contented that his own masterly
“ Lssay on the Law of Bailment” shall be considered merely
as a commentary upon this judgment ; and Professor Story,
in his “ Commentaries on the Law of Bailments,” represents
it as “ a prodigious effort to arrange the prineiples by which
the subject is regulated in a scientific order.”

Holt was the first to lay down the doctrine, which was
afterwards fully established in the case of Somersett. the
negro *, that the status of slavery cannot exist in England,
and that as soon as a slave breathes the air of England he is
free. The "question originally arose.before him in a very
technical shape. In point of fact, a slave had been sold in
Virginia, where slavery was allowec} by law; and, an action

*.20 St. Fr. 23,
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being brought -in the Court of King’s Bench. for the price,
the declaration stated that ¢ the defendant was indebted to
the pluintiff in the parish of St. Mary-le-Bow, in the ward of
Cheap, in the city of London, for a negro slave there sold
and delivered,” —allegations of time and place in such pro-
ceedings being generally immaterial. But on this occasion,
after a xeldlct for the plaintiff, there was a motion in arrest
of judgment because the contract in rTespect of which the

supposed debt arose was illegal. Holt, C. J.: ¢ As soon as-

a negro comes into England he is free; one may be a villein
in England, but not a slave. The action would have been

maintainable if the sale had been alleged to be in Virginie, -

and that, by the law of the country, slaves are saleable
there.” Judgment arrested.*

~ Subsequently, an action of trover was brou«rht in the
Court of Queen’s Bench to recover the value of a negro
alleged to be the property of the plaintiff, and to have been
unhwf'ully detained by the defendant. The plaintiff’s counsel
relied upon a decision of the Court of Common Pleas, ¢ that
trover will lie for a negro, because negroes are heathens,
and therefore a man may have property in them, and,
without averment, notice may be taken judicially that
negroes are heathens.” But per Holt, C. J.: ¢ Trover does
not lie for a black man more than for a white. By the
common law no man could have a property in another man,
except in special cases, as in a villein, or a captive taken
in war; but in England there is no such thing as a slave,
‘and a human being never was considered a chattel to be sold

for a price, and, when wrongfully seised, to have a value put’

upon him in damages by a jury like an ox or an ass.”t

He likewise scouted the doctrine about * forestalling and
regrating,” by which commerce continued to be cramped
down to the end of the reign of George III.; showing that,
if acted upon, every man who W1shed to have a dish of fish
must go and buy it at Bllhntrsgate, as it would be unlawful
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for fishmongers to buy turbot or lobsters there for the pur-

pose of selhnfr them again. }

* Smith v. Bmwn, Cases temp. Holt, 405.
+ 8 Keble, 685..; 1 Lord Raym. "H6. 5 2 Lord Rayme. 1275, ;* Salk. 666.
-} 1 Shower, 292 : -, ]
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He showed considerable boldness in deciding that under the
statute of Elizabeth, subjecting to a penalty all who do not
frequent their parish church on Sunday, a man is excused
who frequents any other church. Holt, C. J.: * Parishes
were instituted for the ease and benefit of the people, and
not of the parson, that.they might havé a place certain to

‘repair to when they thought convenient, and a parson from '

whom they had right to receive instructions; and if every
parishioner is obliged to go to his parish church, then the

‘gentlemen of Gray’s Inn and Lincoln’s Inn must no longer re-

pair to their respective chapels, but to their parish churches;’
otherwise they may be compelled to it by ecclesiastical
censures.”* _

He put an end to the practice which had hitherto pre-
vailed in England, and which still prevails in France, of

_trying to show the probability of persons having committed

the offence for which they are tried by giving evidence of
former offences of which they are supposed to have been
guilty, Thus, on the trial before him of Harrison, for the
murder of Dr. Clench, the counsel for the prosecution calling -
a witness to prove some felonious design of the prisoner three
years before, the Judge indignantly exclaimed, ¢« Hold, hold!
what are you doing now? Are you going to arraign his

" whole life? How can he defend himself from charges of

and of
trying pri-
soners in
fetters. .

which he has no notice ? and how many issues are to be
raised to perplex me and the jury? Away, away! that
ought not to be; that is nothing to this matter.”t

He likewise put an end to the revolting practice of . trying
prisoners in fetters. Hearing a clanking when Cranburne,
charged with being implicated in the ¢ Assassination Plot,”
was brought to the bar to be arraigned, he said, without any
complaint having been made to him, I should like to know
why the prisoper is brought in irened. If fetters were nc-
cessary for his safe custody before, there is no danger of .
escape or rescue here. Let them be instantly knocked off.
‘When prisoners are tried, they should stand at their ease.”t

A still more important improvement in criminal trials, on

* Britton v. Standish, Cases temp. Holt, 141.
+ 12 St. Tr, 838—874. £ 13 St. Tr. 221

‘ . . N
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his sugg estlon, was introduced by Parliament passing dn
act which, for the first time, allowed witnesses called for the
prisoner to be examined upon oath.* . .
Holt’s associates in the Kmo‘ s Bench were ver y respectable
men, who had either been removed for their independence
by James IL, or were selected from the bar for knowledge
and good character. They occasionally: differed from him,
but never factiously combined against him. We have, on
the contrary, some remarkable instances of their candour.
Thus, in Regina v, Tutchin, Powys and Gould having de-
livered opinions one way, and Powell and Holt the other,
the report concludes with this «“ Memorandum: Powys, Justice,
recanted instanter, and Gould, Justice, kasitabat.”t’ At times
he-was too subtle and profound for them. Of this Lord
Raymond gives an instance in language which shows that
he had no'great veneration for the puisnies. After mention-
‘ing a decisive objection to an action started by the Chief
J ustice', he says, ¢ The three .judges seemed to be in 4 sur-
prise, and not, in truth, to comprehend this objection; and,
therefore, they persisted in their former opinien, talking of

141
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S agreements,” ¢ intent of the party,” ¢ binding of the land,” and

I know not what ; and so they gave judgment for the plaintiff,
against the opinion of Holt, Chief Justice.”

We have a remarkable proof of the overwhelmmw weight
which his opinion carried, even when he was wrong. An
action being brought against the Postmaster General for the
loss of Exchequer bills occasioned by the negligence of an
inferior agent in the employment of the Post Office, Holt, by
a false analogy between this and actions against the sheriff
and other officers who are supposed to do in person the duty
the breach of which is complained of, maintained that the

. Postmaster General was liable. Powys, Gould, and Turton,
taking a juster view of the subject, said that, although an
action lies against a public officer at the suit of those who
suffer a private damage from his default, it must be brought
against the person who has violated the law; and that to
apply the maxim re.gpondeat superior to the head of a great

*1 Ann st. 2. c. 9 i + 6 Mod. 287.
} Brewster v. Kitchen, 1 Loxd Raym 322,

ﬁ
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department of the state would be injurious to the indi-
vidual, and detrimental to the public. So judgment was
giveh for the defendant. But, the plaintiff having declared

' that he would bring a writ of error in the Exchequer Chamber,

and, if mecessary, to the House of Lords, the Postmaster
General was so frightened, and considered it .so certain that
Holt would be declared to be in the right, that, rather than
continue the litigation, he paid the whole of the demand.*

One of the most whimsical questions which arose before
him he thus settled: “If a man be hung in .chains on my
land, after the body is consumed, I shall have the gibbet and
chain as affixed to the freehold.”}

But, as a mere’ Judge settling civil rights, great as were
his merits, he probably would soon have been known only to
dull lawyers who search for precedents. It was by his con-
duct in presiding on the trial of state prosecutions, and in.
determining questions of constitutional law in which the two
Houses of Parliament were parties, that he acqmred an im-
mortal reputation.

During the two last precedmg Stuart reigns, the adminis-
tration of criminal justice in cases in which the- Crown was
concerned had been becoming worse and worse, till at last
it reached the utmost verge of infamy. The most powerful
justification of the Revolution will be found in the volumes
of the State Trials; and I have heard the late Lord Tenterden,
a very zealous though enlightened defender of indefeasible
hereditary. right, declare that ¢ they almost persuaded him
to become a W}n(r. Chief Justices, worse than any before
known, were turned out to make place for successors who
were still more atrocious. From the proceedings oy the
trials of Alderman Cornish and of Mrs. Gaunt we nmy see -
that, from a course of unblushing violation of the rules framed
for the protection of innocence, the judges had lost all sense
of decency, and were in the habit of browbeating witnesses,

* Lowe v, Sir Robert Cotton, 1 Lord Raym. 646, ‘This strange opinion of
Holt was solemnly overruled-by the Court of King's Bench in Lérd Mansfield’s
time; the law ever sice being considered quite settled in favour of the Post-
master General. Whitfield v. Lord Ie Despencer, Cowp. 754.

+ 1 Lord Raym. 738. But the French Courtd lately decided that a stone

falling from the heavens belongs to the finder, and not to the owner of the field
on which it falls,
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insulting juries, and seeking to crush the accused, without
any consciousness of impropriety.

Holt had been Chief Justice little more than a year, when,
as a Criminal Judge between the Crown and the subject, his
qualities were put to a severe test. Lord Preston, a Scottish
nobleman, had engaged in a very.formidable conspiracy to
dethrone King leham and to restore King James. Had
he succeeded, he would have been celebrated in history for
his loyalty ; and the first consequence would have been, that
the ministers and judges now acting under royal authority
would have been tried as traitors. According to .recert
examples, the prisoner, if not attainted by act of parliament
without the form of trial, ought, after reading some deposi~
tions against him taken in his absence, and the examination
of a pretended accomplice, to have been stopped as often as
he attempted to speak in his defence ; and, upon a verdict of
guilty by a packed jury, to have been led off to execution.
But this was a new era in our juridical annals. Lord Presten
had quite as patient and as fair a trial as any prisoner would
have before Lord Denman in the reign of Queen Victoria.
He first resolutely insisted that he was not liable to be tried
in this fashion, because he was a peer of Scotland. When
his plea was properly overruled, he expressed some appre-
hension that he might have given offence by his pertinacity ;
but the Chief Justice mildly observed, “My Lord, nobody
blames you, though your Lordship do urge matters that can-

“not be supported; and we shall take care that they do not
tend to your Lordship’s prejudice. We consider the condition
you are in; you stand at the bar for your life: you shall
have gll the fair and just dealings that can be ; and the Court,
as in duty bound, will see that you have no wrong done you.”
Although a clear case for the Crown was made out by wit-

nesses of undoubted credit, and the Chief Justice summed up-

the evidence with perfect accuracy and fairness, the prisoner
1epeatedly'interrupted him. Holt, C. J.: “Interrupt me as
much as you please, if you think I do not obsegve rloht I
assure you I will do you no wrong willingly.” Zord P7 eston :

* No, my Trord, T see it well enough that your Lordship -

would not.” "When the jury Jrere about to retire to consider
’ . 2 . - .
. -

-
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although he had been before fully heard. Holt, C. J.: It

is contrary to the course of all proceedings to have anything
-said to the jury after the Court has summed up the evidences

but we will dispense with it : what further have you to say ?”
Lord Preston: 1 humbly thank your Lordship; I am not
acquainted with such proceedings, but, whatsoever my fate
may be,-I cannot but own that I have had a fair trial for my -
life.” He was then patiently heard, and he chiefly com-
plained of some harsh treatment he had experienced from: the
new Government when he wished, as he alleged, to live
quietly in the country. Holt, C. J.: “Suppose your Lord-
ship did think yourself hardly used, yet your Lordship must
remember it was in a time of danger your Lordship was
taken up, and you had showed your dissatisfaction with the
present (Government ; and, therefore, .they were not to be
blamed if they secured themselves against you.” The jury,
without hesitation, found a verdict of GUILTY ; but, with the
entire concwrrence of the Chief Justice, the prisoner after-
wards received a free pardon.*

When Charnock and the other conspirators engaged in the
attempt upon the life of King William, came to be tried
before him, although he was obhged to refuse them a copy
of the indictment and the assistance of counsel because the
statute to regulate trials for high treason had not come into
operation, he conducted the fnal with the utmost nnpartnhty
aud moderation, and in strict conformity to the rules of €vi-
dence as we now understand them. At the same time, he
answered with firmness the objection that “ words cannot
amount to treason,”’ marking the distinction whether the
words have reference to an act. = Holt, C. J.: « Now I must
tell you, gentlemen, it is true in some cases that words, how-
ever seditious, are not treason ; for such words loosely spoken,
without relation to any act or design, are only a misdemeanor.
But arguments, and words of persuasion, to engage in a
design on the King’s life, and directing or proposing the best
way for effecting it, are overt acts of high tregson. If two
agree together to kill the King, though the agreement be verbal

* 12 St. Tr. 646—822. ; Lives of the Chancello'rs, iv, 103.
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only, they are guilty of this offence ; consulting together for
such a purpose, though there is nothing reduced to writing,
and nothing dene upon it, is an overt act of high treason.”*
The prisoners were very justly found. guilty, and executed.
Before Ambrose Rookwood, implicated in the same con-
spiracy, eould be brought to trial, the statute for re(rulatmg
trials for high treason had come into operation; and Sir
Bartholomew Shower, being assigned as counsel for him, was

CHAP,
XXIIL
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making some apologies for the boldness of the line of defence ~

adopted. Holt, C. J.: “Never make apologies, Sir Bar-
tholomew, for it is as lawful for you to be of counsel in this
case as it is in any other. case in which the law allows counsel.
It is expected you should do your best for those you are

~ assigned to defend against the charge of high treason (though-

for attempting the King’s life), as it is expected in any other
case that you do your duty to your client.” { He summed up,
however, with energy, taking care, as he always properly did,
to assist the jury in coming to a right conclusion. Thus

he began:-—¢ The prisoner is indicted for high treasen in’
designing and compassing the death of the King, which was

6 be effected by an assassination in the most barbarous and
wicked manner, being to surprise the King and murder him
in his coach. The question, gentlemen, is, whether this pri-
soner be guilty of the crime, or no?” }

Holt’s conduct, in presiding at these tnals, was applauded
even by the Tories. But a charge was brought against him,
by Ralph, of straining the law of high treason to please the
Government in the case of Sir John Freind.§ The bigoted
historian, having bitterly censured the conviction, says, with
affected candour, ¢ The Lord Chief Justice Holt, who pre-
sided on this occasion, has in general the character of an up-
right judge; but almost all lawyers have narrow minds, and,

* 12 St. Tr. 1451, Afterwards, on the trial of Sir William Parkyns, con-
cerned in the same plot, Holt, in commenting on the treasonable consult, ob-
served, — « But, says Sir William Parkyns, < this is only words, and words are
not treason;’ they are words that relate to acts, and, if you believe that they
were spoken, they amount to treason.” -— 13 St. Tr 132. 'These passages, if
cited, might have considerably shortened certain debates in the House of Com-
mons in the session of 1848, on the * Bill for the Protection of the Crown and
Government,” % -

18 St. Tr, 154, 1 TH 263, _ § b L.
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by the whole drift of their studies, find themselves biassed to
adhere to the I{ing against the prisoners.” The direction given

Spm——— . . - . .
go6. Lo the jury on this occasion, when examined, will be found

A 1

quite unexceptionable. The prisoner was indicted for com-
passing the King’s death, and was clearly proved to have had
the design of dethroning him. An overt act relied upon was,
despatching a deputy to France to invite the French King to
send over an army to assist those confederated against the
Government. Hayving summed up the evidence, the Chief
Justice said: — '

“ Now, Sir John Freind insists, as a matter of law, that as the
statute of Edward ITL makes two treasons, one compassing the
death of the King, and another the levying ,of war; and as war
was not actually levied in this case, a bare conspiracy or design to
levy war does not come within this law against treason. For_ that,
T must tell you, gentlemen, that if there be only a conspiracy to
levy war, it is not treason ; but if the design be either to kill the
King, or to depose him, or imprison him, or put any force or re-
straint upon him, and the way or method of effecting the object is
by levying war, then the conspiracy to levy war for that purpose
is high treasom, though mo war be levied ; for such conspiracy is
an overt aet, proving the compassing the death of the King. If a
man designs the death, deposition, or destruetion of the King, and,
to effect the design, agrees and consults to levy war, — that this
should not be high treason, no war being actually levied, is a very
strange doctrine, and the contrary has always been held to be law.
There may be war levied without any design upon the King’s
person or endangering of it, which, if actually levied, is high
treason ; but a bare design to levy war, without more, does not
amount to that offence.”

‘This distinction is fully justified by prior authorities, and
has ever since been adbered to. Xrskine, in his celebrated
defence of Hardy, actually cites this very passage with ap-
plause, —saying, “ If I had any thing at stake short of the
life of the prisoner, I might sit down as soon as I have read
it; for if one did not know it to be an extract from an ancient
trial, one would say it was admirably and accurately written
for the present purpose.” *

L4
* 13 St. Tr. 1—64. The late statute, i1 Viet. c. 12., will probably for

ever put an end to such questions, as we shalt henceforth havé no trials for high
treason ynless where there has been an actual desigu against the person of the

“
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Without meaning any reflection upon Holt, who always‘

maintained his character as a good Whig, I must mention his
doctrine respecting the liberty of the press, which shows that,
in the second reign after the Revolution, the legal right of
political discussion had not yet been acquired. If this doc-

. - / .
trine were now acted upon, the < Government Journal,” which
supports, through thick and thin, all the measures of the
administration for the time being, would have a monopoly,
and there is hardly a newspaper published in the United
Kingdom which might not be prosecuted as libellous. On the
trial of the printer of the OBSERVATOR for an article abusing
Queen Anne’s ministers pretty freely, but in language which
we should consider very innocent, the defendant’s counsel
having attempted to justify it, Holt, C. J., observed: * I
am surprised to be told that a writing is not a libel which re-
flects upon the government, and endeavours to possess the
people with the notion that the government is administered
by corrupt persons. If writers should not be called to ac-
count for possessing the people with an ill. opinion ‘of the
government, no government can subsist. You are to con-
sider whether the words which I have read to you de not
tend to beget an ill opinion of the administration of the
government. Their purport is, that ¢ those who are em-
ployéd know nothing of the matter, and these who do know
are not employed ; that men are not adapted to offices, but
offices to men, out of a particular regard to their interest and
not to their fitness.”” The defendant was accordingly found
guilty.*
sovereign, or an actual levying of war, or an actual adhering to the king’s ene-
moies, Conspiracies to bring about a revelution in the government, ot to levy
war, will henceforth be prosecuted as felonies. This appears to me to be a
great improvement in our eritninal code. The construction put upon the
statute of lidward IIL, that a conspiracy to levy war was an overt act, to prove
a compassing of the King's death, was very strained and far-fetched. - Different
offences against the state are now properly diseriminated, and between treason
and misdemeanor an intermediate class is established, with easy means of prose-
cution and an appropriate punishment, The conviction of Mitchell upon this
statute has proved its efficacy. (May 29. 1848.)

* 14 St. Tr. 1128,  But, although such was eonsidered the letter of the law,

the periodical press was much less decorous than at the present “day, and the
private life of public men was then mercilessly exposed and traduced. Any one

. now writing of poetitical opponents as Swift did of Somers and Cowper, with

whom he had been on terims of intimate {riendship, would be expelled from
society. - . .

L2
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CHAPTER XXIV.

CONTINUATION OF THE LIFE OF LORD CHIEF JUSTICE HOLT TILL
THE TERMINATION OF HIS CONTESTS WITH THE TWO HOUSES
OF ' PARLIAMENT.

I xow ceme to Holt’s contests with the two Houses of Par-
liament, from which his popularity has principally arisen.
The first was with the House of Lords, and throughout the
whole of it he conducted himself most laudably — strictly
confining himself within the jurisdiction of his court, and,
while he nobly vindicated his own independence, never seek-
ing an opportunity for display or wantonly hazarding a col-
lision between rival authorities. .

An indictment for murder baving been found against
Charles Knowllys, Esq., and removed by certiorari into the
Court of King’s Bench, he pleaded in abatement ¢ that he
was a peer of the realm, and ought to be tried by his peers,
being, as of right, Earl of Banbury, and lineally descended
from William Knowllys, created Earl of Banbury by King
Charles IL” The replication stated, ¢ that the prisoner had
presented a petition to the Lords spiritual and temporal, pray-

ing that he might be tried by them on this charge, and that

parliament had thercupon, secundum legem et consuetudinem,
resolved that he had no right to the Earldom of Banbury.”
There was a demurrer to the replication, and the Lords very
absurdly were much offended that the Court of King’s Bench
did not instantly, in cenformity to this resolution, overrnle
the plea. But, after solemn argument, Holt gave judgment
that the plea was good, and the replication bad — mainly
upon the ground that this could not be considered res judicata
—as the Lords had no authority to decide a question of peer-
age except on a reference from the Crown, -and, therefore,
that their resolution respecting the Farldom of Banbury was
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a proceeding coram non judice and a nullity. Having clearly
shown that the Lords had no original Jurxsdlctlon on the sub~
ject, and that the question of the prisoner’s right to be tried
as a peer had never been judicially brought before them, he
observed, — o

¢ I admit that the House of Peers has jurisdiction over its own
members, and is a supreme court§ but it is the law which has
vested them with such ample authority, and therefore it is no dimi-
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nution to their power to say that they ought to observe the limits

prescribed for them by this law, which, in other respects, hath
made them so great. As to the averment in the replication that
- the judgment was ¢ seewndum legem et consuetudinem parliamentt,
I know no reason for its introduction by the King’s counsel
unless they theught to frighten the Judges: but I regard it not
* for though I have great respect and deference for the Houses of
Parliament, yet I sit here to administer justice aecording to the
law of the land, and the oath I have sworn.. Inheritances ave to
be determined not by the custom of parliament, but by the com-
mon law of England, which is the birthright of every Englishman.
Custom ought to consist in usage, and I desire to see the pre-
cedent of such judgments. No precedent hath been alleged to
warrant the determing inheritances originally per legem par-
liamenti. . If inheritances were determinable by the Lords without
their having jurisdiction, they would have uncontrollable power,
and ¢ res est misera, ubi jus est vagum.'”

So Judgment was given in favour of the plea in abatement,
and the prisoner was discharged without being tried.

It is quite clear that Holt “had not in the slightest degree
_encroached on the privileges of the House of Lords. His
court had jurisdiction of the murder only upon the sup-
position that the party accused was a commoner, and, unless a
sufficient answer was given to the plea that he was a peer,
its jurisdiction was gone. The resolution of the Lords on
his petition, being a proceeding coram non judice, was no
answer at all,”and the trial before the Klnas Bench there-
fore could not possibly go on.

Knowllys, when set at liberty, stlll assumed the title of
Earl of Banbury, and, two or three years-afterwards, he
petitioned thg Crown for a writ of summons that he might
take his seat as a peer. This was regularly referred to the
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XXIV. for
s

although they now clearly had jurisdiction to examine
and decide upon the claim, they were unwilling to confess
. that their former determination was invalid. They very

He is sum- foohshly resolved to wreak their vengeance upon Lord Chief

moned
before a

Justice Holt, and they made an order that he should attend

Committee the Committee of Privileges appointed to consider the claim.

of Privi-
leges,
Feb. 5,
1697-8,

He attended accordingly, when the Chairman of the Com-
" mittee thus addressed him: —

“ My Lord Chief Justice Holt: Their Lordshlps have perused
the record of the Court of King’s Bench relating to the trial of
the person who calls himself Earl of Banbury for murder, from

~ which it appears that the Comrt of King’s Bench thought fit to

quash the indictment against the said person there called Charles
Knowllys, Esq., although the House of Lords had determined that
he had no right to the title of Earl of Banbury. You are now
desired to give their Lordships an account why that Court whereof
you are Chief Justice hath so done.” Holt, C. J. : “I acknowledge
the thing. I gave the judgment, and I gave it according to my
conscience, We are trusted with the law; we are to be-protected
and not arraigned; we are not to give the reasons for our judg-
ment in this fashxon, and therefore I desire to be excused giving
any .
He was directed to thhdraw, and, after some deliberation
among the members of the Committee, he was called in
again, and asked with much solemnity ¢if he persisted in
the answer he had given ?”

Holt, C,J.: “The record shows the judgment I gave. It
would be submitting to an arraignment for having given judgment
according to law, if T should give any reasons here. I gave my
reasons in another place at large. If your Lordships report this’
my refusal to the House, I should be glad to know when you do so,
that I may then desire to be heard in point of law. The judg-
ment is questionable in a proper method by writ of error; but I
am not to be thus questioned. "I am not any way to be arraigned
for what I do judicially. The judgment may be arraigned in a
proper manner, and then, being asked, I will state to your Lord- -
ships the reasons on which it rests. I might answer if I would,
but I think it safest to keep myself under the protection the law
has given me. I look upon this asan arralgnment’ I insist upon
it, if I am arraigned, I ought not to answer.’
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The Committee having reported these proceedings to the
House, a resolution was passed *“to hear the Lord Chief
Justice as to this point, whether he did right in refusing to
give account to the Committee of his reasons for his judg-
ment in the King’s Bench, in relation to quashing the in-
dictment for murder against a person who claimed to be
Earl of Banbury.”. Lord Chief Justice Holt attending, and
being called on, the Lord Keeper said to him, —

“You are required to give an account why you refused to
answer the questions put to you by a committee of this House.
You expressed a wish to be heard when the report was made,
and their Lordships have now sent for you to know the reasons
why you did not think fit to communicate to the committee the

reasons for your judgment.” Holt, C.J.: “ My Lords, I have.

only respectfully to adhere to what I addressed to the committee,
which has been truly reported to your Lordships’ House. Your
Lordships consitute the highest court known in this kingdom
before which all judgments may be brought; and your Lordships
may affirm or reverse them as seems you good. I and my brother
Jjudges, according to immemorial usage, have a summons to*attend
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in this House ad consulendum. Your Lordships have an un- ~

donbted right to ask our opiniom, with our reasons, on any question.

of law which comes judicially before you. If a writ of error
should be brought before your Lordships in Rex v. Knowllys, and
your Lordships ask my opinion upon it, I will most willingly
render the reasons which induced me, according to my con-
science, to give judgment for the prisoner. But I never heard
of any such thing demanded of any judge as that, where there
is no writ of error depending, he should be required to give
reasons for his judgment. I-did think myself not bound by Jaw
to answer the questions put to me. What_a judge does honestly
in open court, he is not to be arraigned for.”

" A debate ensued, and directions were given to.the Lord
Keeper to inform him “ that the questions asked him by the
Committee were not intended to accuse.”

In truth, this was abandoning the only ground that could be
taken for urging the questions. If there had been any suspi-
cion of corruption, the House, in the exercise of its inquisitorial
powers, might have taken cognisance of the matter, and, per-
haps, examired a party accused; but, in the absence of all no-
tion of improper motive, it was quite plain that a judge could
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not be interrogated respecting the reasons for a judgment not
appealed from Under such circumstances, the answers could
only be to gratify impertinent curiosity. Holt must have
been aware of the advantage he had, but he contented him-
self with saying, * Besides the danger of accusing myself, I
have other good and sufficient reasons for declining to answer
the questions propounded to me.”

The hour of dinner had arrived, which has always
been enough to stop important proceedings in their Lord-
ships’ house. The debate was therefore adjourned till the
following Monday, at which time the Chief Justice was
again ordered to attend. In the meanwhile their Lordships
came to their senses, and found that they had got into a very
foolish scrape. The only step they could now take to
assert their authority was, to commit the Chief Justice to
prison; and, although I do not exactly know what legal
remedy in that case he would. have had, the probability is
that, practically, he would have been released by a general
rising ‘of the population of London, —the struggle not adding
much to the credit or authority of their Lordships. The
House, therefore, by an adjournment, prudently avoided
meeting on the day appointed, whereby the order dropped,
and it never was renewed. The public had strongly taken
the side of the Chief Justice, and his health was given with
enthusiasm at all public meetings throughout the kingdom.*

He most cautiously abstained from mixing in party politics.
Not even in private conversation would he offer an opinion
on the question of the Spanish Suecession, and he was en-
tirely ignorant of the negotiation of the Partition Treaties.
He remained always on courteous terms with Liord Somers,
but there never was much familiarity between them. .In
the famous ¢ Bankers’ Case,” which was factiously agitated
by many, he, from a sense of duty, gave a judgment which
was highly agreeable to the Tories.— Charles II., having
made grants by way of annuity out of the heredltary re-
venues of the Crown, as & compensation to those who had
been defrauded by the shutting up of the Exchequer during

£
* 12 St. Tr. 1167-~1207. 5 1 Lord Raymi. 10.; Carth, 297, ; Salk, 509;
Lord Campbell’s Speeches, 326, ’
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the CABAL administration, the question was whether these
grants were binding on King William II1.? In the Ex-
chequer Chamber, Holt supported the claim, on principles
which we are rather surprised to find propounded by a Whig
since the Revolution: —

“Tt is objected,” said he, “ that this power in the King, of
alienating his revenue, may be a prejudice to his people, to whom
he must recur coutinually for supplies. I answer that the law has

- not such dishonourable thoughts of the King as to imaginé he will
do anything amiss to his people in those things in which he hath

153

CHAP.
XXI1V.

a.».1700.

power so to do. But that which I insist on is, that it is absurd in -

its nature to restrain the King from a power of alienating his
revenues, of which he is seised in fee. It is against the nature of
the being of a king that he should have less power than his
people. Suppose that before his accession the King was seised
of lands, the crown descending upon him, he would be seised
Jure corone ; — and shall hg then have less power over those
very lands than he had when a private person? Shall he now be
disabled to alien by being a king? This would be against a
well-know maxim, that the descent of the crown takes away all
disability. Then it is repugnant to the constitution of the govern-
ment. Suppose the King should be under a sudden danger of
being invaded : if he could not raise money by aliepating his
revenue, the nation might perish; for he could not otherwise raise
money than by an aet of parliament, for which there might not be.
time. And there ought to be a power in all governments to re-
ward persons that deserve well, for rewards and punishments are
the supporters of all governments; and it has been the constant
usage of the kings of England to reward persons deserving of the
government out of the crown revenues by pensions, and giving
estates to support the titles of Earl and other dignities, Some

may say they do not deny the King may alienate his own demesnes’

or any lands that come to him by descent or purchase, but this
revenue was settled by act of parliament on the crown, and there-
fore it cannot be alienated. 1 do not find any such distinction in
our law books, nor any authority in the common or statute law

that réstrains the kings of England from alienating any sort of -

their revenues. What reason can be given why some estates
should be alienable and others not? If an estate be settled on a
subject by act of parliament, he may unquestionably alienate it;
and why shalf not the King-have the same privilege? He has
always done it. All the abbey lands were given to the King by
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CHAP. act of parliament in general terms as here, and he has alienated

XXIV.  the whole of them. So the Customs have been always granted
m away and charged by the King, although they were given to him
by act of parliament. Here there was a consideration for the

grant in the debt due from the crown to the grantees.”

He was likewise of opinion that the Bankers had a remedy
against the King by petition, or monstrans de droit.* This
opinion was then overruled,— Lord Somers, who held the
great seal, taking the opposite side ; — but a writ of error was

Jan 2. brought in the House of Lords, and there a Tory majority

reversed the judgment of the Exchequer Chamber.

April 10, A motion was soon after made in the House of Commons
for the removal of Lord Somers, and, although this was
negatived, the King found that he could no longer go on
with a Whig administration, and he took the great .seal
from Liord Somers, who had refused voluntarily to resign it.

Onthere-  King William considered that Holt was by far the ﬁttest

moval of

Lord man to succeed to it; and, suspecting that his opinion in the

%’me's’ " Bankers’ Case had been influenced by a wish for still higher

olt re- . . . .
fuses to be elevation, sent for him to Hampton Court, and, showing him
éz::ice]lor the  bauble,” offered immediately to deliver it into his hand,

" with the title of Lord Chancellor, a peerage being to follow.
‘What must have been the royal astonishment when Holt pro-
nounced these memorable words, — I feel highly honourcd
by yeur Majesty’s gracious offer; but all the time I was at
the bar I never had more than one cause in Chancery, and
that 1 lost, so that I cannot think myself qualified for so
great a trust.”t The King in vain attempted to shake his
resolution, which was perhaps strengthened by the reflection
that the tenure of the office he already held was far more
secure, as there seemed little probability of any administra~
tion being formed which could last many weeks. All that
Holt could be induced to promise at this interview was, that
if there should be a necessity for putting the great seal into
commission for a short time, he would act as one of the Lords
Commissioners. Trevor, the Attorney General, and others

*:14 St. Tr, 30, So the law then stood. The wonder is to find it so de-
fended. 1In the succeeding reign the power of alienation was rut an end to. by
the legislature.

1 Granger, i. 164.; Cole's Memou's, p. 128,
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on whom it was pressed, having likewise refused it, a com- CHAP.
mission became necessary, and it was delivered to the joint XXIV.
keeping of Lord Chief Justice Holt, Lord Chief Justice ,  ;-00.
Treby, and Lord Chief Baron Ward. ﬁirg 21.
These Lords Commissioners held it nearly a month; but y.ord Com-
this was chiefly in the Vacation between Easter Term and L‘}ii;i:““
Trinity Term, and we have no report of any of their de- Great Seal.
¢isions. Holt was probably surprised to find that he got on '
so well as an Equity Judge, but he felt no regret in trans-
ferring the great seal to Sir Nathan Wright, and returning
to that court where he was sure both to decide properly and
to decide with applause.
Nothing else very memorable occurred to-Holt during the
reign of William ITI. There scemed a probability of his
"being placed in a difficult and delicate position, as adviser
to the Peers, upon the impeachment of Lord Somers; but
he was relieved from this embarrassment by the quarrel
between the two Houses, which put a sudden ‘end to “the
trial. 4
It'is a curious fact that our ¢ Deliverer,” although pro-
fessing sueh a regard for liberty, actually vetoed a bill passed
by the two Houses of Parliament to appoint the Judges
quamdiu se bene gesserint, and still insisted on their holding
during pleasure as long as he himself should rule, although
- he anrreed to a clause in the ¢« Act of Settlement,” prov1d1n
that after the limitation of the crown, thereby mtroduced
should take effect, they should only be removable on the
address of the two Houses of Parliament.* It may add to
our admiration of Holt’s independent conduct on the bench,-
that he might have forfeited his office by displeasing the
Government ; but as the arbitrary dismissal of Common
Law judges had been one of the lomdest complaints against
James II., the actual peril that a Revolution Judve ran must
have been very-inconsiderable. .

May‘21. -

On the aecession of Queen Anne, Holt was immediately Maren s,
reappointed, and under her he continued Chief Justice of 1702

A
England for eight years longer, with unabated energy and ofcgii';?
still increasihg reputation.. Aune.

Holt reap-
* 12 & 13 W, ITL c. 2. N .
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CHAP. The two Houses of Parliament were soon in an unpre-

XXIV- cedented state of antagonism to each other. From the ap-
pointed "pointment of Whig bishops, from the elevation of some good
Chief Jus- Whigs to the peerage, and;, I must add, from the superior
chnaﬁrxty intelligence which then distinguished the high aristocracy of
of Whigs  England; — among the Lords there was a decided majority
got::e of Who supported Whig principles. But Anne’s first House of
Lords, ard  Commons was filled with men of whom Addison’s. « Tory

f,f g,‘:'es Fox-hunter ” and Fielding’s ¢« Squire Western” might be
g;’;fso‘:l‘; considered fair types, —ignorant, bigoted, and factious, —
professing a love for Church and Queen, but mostly
-Jacobites in their hearts,—and, although only secretly
drinking to “the King over the water,” openly professing
an abhorrence of Dissenters, among whom they classed all
men of tolerant religious feelings. Their grand scheme was
to perpetuate their power by disqualifying all who did not
take the sacrament according to the rites of the Church of
England from being either electors or representatives, and
by deciding on every controverted election in favour of their
Corrupt _ own partisans. In consequence, Tory candidates with only
decisions of " gyall minority of real electors in their favour, by making

the House e

of Com-  corrupt bargains with returning officers, were sent to par-
n . o,

:“}:c'ﬁo’n . liament; and petitions. to the House of Commons, com-

cases. plaining of these abuses, were found wholly unavailing.
Under these circumstances began the contest about par—

Hamentary privileges which has rendered the name of Holt so
illustrious. In the course of it he committed some errors,
and his zeal was sometimes that of an advocate eager for
victory, rather than of a magistrate only desirous of justice;
but on the whole he showed great discrimination as well as
intrepidity, and deservedly earned the glory which he ac-
quired. .

The Ayles-  One of the most corrupt returns was by the Bailiffs of

‘:‘.‘;"l%t' Aylesbury, . The defeated candidates, who had a con-

Qu. whe.  siderable majority of legal votes, being Whigs, knew that

ther an-ac- it would be in vain to petition the Houﬂe of Commons, and

tion could

be main. 1t was resolved that several of the “electars whose votes had

tained by }aap rejected should respectwely bring actions, in the Court

an elector
againsta  Of Queens Bench against the returning officers. In the

\
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first of these, one Askby was the plaintiff, and he, clearly
making out his case before a jury, recovered a verdict with
large damages. The defendants then moved in arrest of
judgment, on the ground that, althongh all the facts alleged
by the plaintiff were true, an action at law could not be
maintained by him, and that the only remedy was by petition
to the House of Commons.

The three Puisne Judges associated with Holt were
respectable men, but they laboured under a suspicion of
being Toryishly inclined ; and, being rather’ of timid minds,
they were alarmed by a species of action: which had not been
brought hitherto, although the principle on which it rested
was as old as the law itself; and they severally gave epinions
in favour of the defendants, — assigning very weak and in-
consistent reasons, Holt, of a bold and masculine under-
standing, as well as a deep lawyer, sww that, a private injury
being sustained from breach of duty in a public officer, com-
pensation ought to be given by legal process ; and I make no
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doubt that his indignation was exalted by the thought that

he was now resisting an attempt to deprive the subject of
legal redress against a corrupt and arbitrary system of
government established by a faction in the House of Com-
mons. Knowing that he was to be overruled in his own
court, thus, in 3 noble. strain of judicial eloquence, he poured
forth arguments and authorities which he hoped might
prevail in a superior tribunal, and which he was sure wounld
Jjustify him to his country : —

Holt, C.J.: « The single question is, whether if a free burgess
of a corporation, having an undoubted right to give his vote in the

Holt
contra.

election of a representative of the borough in parliament, be

maliciously hindered from giving it by the returning officer, he

may maintain an action against the retugning officer for the injury’

he has suffered ? I am of opinion that judgment ought to be given
for the plaintiff. My brothers differ from me in opinion, and they
all differ from one another in the reasons for the opinion they
have expressed. My brother Gould thinks mo action will lie
against the defendant, because, as he says, h¢ is @ Judge, my
: brother Powys indeed says he is no “judge, but quasz a judge;
while my brother Powell thmks that the defendant is neither a

Jjudge nor anything like a judge, but only an officer to execute the

nﬂ"
[
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precept, to give notice to the electors of the time and place of elec-
tion, to assemble them together in order to elect, to cast up the
poll, and to declare which candidate has a majority. First, I'will
maintain that the plaintiff has a right to give his vote. Secondly,
that being wrongfully hindered in the enjoyment of that right,
the law gives him this action for redress:— 1. From what my
brothers have said, I find that I must begin to prove that the
plaintiff had a right, to vote. It is not to be doubted that the
Commons of England form a part of the government, and have a
share in the legislature, without whom no law passes; but, be-
cause of their numbers, this power is not exercisable by them in
their proper persons, and therefore by the constitution of England
it is to be exercised by representatives chosen by and out of them-
selves, who have the whole power of all the Commons of England
vested in them. Knights of the shire, citizens of cities, burgesses
of boroughs, duly elected, form the Commons’ House of Par-
liament,” After entering b great length into the history of the
representation of counties, eities, and boroughs, he continues:
¢« Hence it appears that every man that is to give his vote in the
election of members to serve in parliament has a several and par-
ticular right in his private capacity as a freeholder, citizen, or
burgess. And, surely, it cannot be raid that this is so inconsider-
able aright as to apply that maxim to it, de minimis non curat lex.
A right that a man hath to give his vote at the election of a
person to represent him in Parliament, there to concur in the
making of laws which are to bind his liberty and his property, is
of a transcendent nature, and its value is set forth in many sta-
tutes. Thus 34 & 35 H. VIIL c. 13., giving Members of Parliament
for the first time to Cheshire, says that, ¢ for want thereof, the in-
habitants have sustained manifold dishonours, losses, and damages,
as well in their lands, goods, and bodies, as in the civil and politic
governance of the commonwealth of their said county.” Here,
therefore, is a right. 2. If the plaintiff has a right, he must of
necessity have means of vindication if he is injured in the ex-
ercise or enjoyment of it. Right and remedy, want of right and
want of remedy, are reciprecal. It would look very strange, when
the commons of England are so fond of sending representatives
to parliament, that it shoulé be in the power of a sheriff or other
returning officer to deprive them of such right, and yet that they
should have no redress; this would be a thing to be admired at
by all mankind. My  brother Powell, indeed, thinks that an
action on the case i8 not maintainable because here is no hurt or

-
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damage to the plaintiff: but, surely, every injury imports a
damage; a damage is not merely pecuniary ; an injury imports &
damage when a man is thereby hindered of his right. For slander-
ous words, though a man does not lose a perny by the speaking of
them, yet he shall have an action, because the right to his fair
fame is injured. So, if a man receives a slight cuff on the ‘ear,
though it cost him nothing, no, not so much as a’ little diachylon,
yet he shall have his action, for it is a personal injury. It is no
objection to say this leads to multiplicity of actions ; for if men will
multiply injuries, actions must be multiplied too. Every man
injured ought to have his recompence. But, says my brother
Powys, ‘we cannot judge of this matter, because it is a par-
liamentary thing’ O! by all means be very tender of that ! But
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this matter never, can come in question in parliament, and there -

the plaintiff, could receive no compensation for the wrong he has
suffered. To allow this action will make public officers more
careful to observe the constitution of cities and boroughs, and not
to be partial at all elections, which is, inQeed, a great and a grow-
ing mischief, and tends to the prejudice of the peace of the nation.
I agree we ought not to enlarge our jurisdiction; by so doing,
we usurp both on the right of the Queen and the people. But this
is a matter of property determinable before us, and we are bound
by our oaths to judge of it. Was ever such a petition heard of in
parliament, as that a man was hindered of giving his vote and
praying them to give him remedy? The Parliament undoubtedly

would say, ¢ take your remedy at law.” It is not like the case of

determining the merits of the return between the candidates. This
privilege of voting does not differ from any other franchise what-
soever. We do not deny to the House of Commons their juris-
diction to determine elections; but we must not be frightened,
when a matter of property comes before us, by saying, ‘it belongs
to the Parliament.” The Parliament cannot judge of this injury,
nor give the plaintiff damages for it. If a returning officer cor-
ruptly refuses a vote, and is sued before me, I will direct the jury
to make him pay well for it. It is a great privilege to choose
such persons as are to bind a man’s life and property by the laws
they make. 'This privilege, belonging to the plaintiff, has been
wantonly violated by the defendant; and I am of opinion that,
instead of arresting the judgment, we ought to allow the plaintiff
to have execution for the damages which the jury has awarded to
him.” ’

Judgment,* however, wascarrested, and such a triumph was
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this considered to the Tory party, that it was celebrated by
bonfires all over the country. But a writ of error was -
brought into the House of Lords, where the Whigs hadathe
ascendancy. '

" At the hearing the Judges were called in, and nine at-

. tended. Holt adhered to his opinion, and was supported by

Barons Bury and Smith, while Justices Trevor and Price
agreed with the three Puisnies of the Queen’s Bench. Lord

" Somers, now an ex-Chancellor, ably expounded the law, and

enforced the arguments in favour of a reversal of the judg-
ment ; while Lord Keeper Wright, his successor, not being a
peer, was condemned to silence. But little weight was given
to reasoning or eloquence. It was made a mere party
question, and, on a division, the judgment of the Court of
Queen’s Bench was reversed by a majority of 50 to 16.

The Whigs were at this time very unpopular, and the
decision was v1ewed with no favour by the public. It threw
the House of Commons into a transport of fiiry, and after a

“long debate they resolved, by a majority of 215 to 97, « That

the qualification of an elector is not cognizable elsewhere than
before the Commons of England in parliament assembled :
that Ashby, having commenced an action against the Bailiffs
of Aylesbury for rejecting his vote, is guilty of a breach of
the privileges of this House; and that whosoever shall in
future commence such an action, and all attorneys or coun-
cillors soliciting or pleading the same, are guilty of a breach
of the privileges of this House, for which they may expect
condign punishment.”

The conduct of the Commons upon this occasion cannot
be too severely reprobated. They wantonly rushed into a

. controversy with the Courts of Law and with the Upper

House of Parliament. The action brourrht against the re-

- turning officer did not in the slightest degree interfere with

any of their functioas or any of their privileges; and the
House of Lords, in reversing the judgment of the Queen’s
Bench, had done no mere than their duty, in soundly ex-
pounding the law, and administering justice to a suitor at
their bar. The intemperate resolutions passeds had a strong .
tendency to bring parliamentary privilege into public odium,
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and to invite dangerous attacks upon it. They were
prompted, not by any respect for freedom, but by the desire
to perpetuate the power of a faction,

The Lords perhaps would have done well if they had
treated this foolish proceeding with silent contempt; but
they appointed a committee, who reported that ¢ the Com-
mons thereby assumed a power to control the law and to
pervert justice.” A sudden proro«ratxon of Parhament sus=
pended the controversy.

During the recess, the current of popular opinien turned

strongly again\st the House of Commens; and various con-

stituencies announced their determination, upon a dissolution
of Parliament, to return Whig representatives, who might
rescind the obnoxious resolutlons Encouraged by this spirit,
Paty, “and several other electors of Aylesbury, whose votes
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had been illegally rejected like Ashby’s, brought fresh actions .

against the returning officer.

As soon as Parliament again met, these plaintiffs were all
committed to Newgate, ¢ being guilty of commencing and
prosecuting actions at law for not allowing their votes in the
election of members to serve in parliament, contrary to the
declaration, in " high contempt of the jurisdiction, and. in
breach of the known privileges of this House.” The captives
having sued out writs of habeas corpus in the Queen’s Bench,
the keeper of the gaol produced them, and made a written
return; setting out at full length the above warrant, under
which they were arrested and detained. They then moved
that they might be set at liberty, on the ground that their
imprisonment was unlawful, as the warrant showed that they
had been unlawfully committed for bringing actions which
the highest tribunal of the country had decided to be com-

- petent.  On account of the high importance of the ques-
tion, a meeting was called of the twelve Judges, to whom it
was submitted, and eleven.of them properly held that no
“court of law could inquire into the merits of a commitment
by either House of Parliament, for the same poinf had_been
solemnly detided in Lord Shaftesbury’s case; and it is clear
that the contriry doctrine subjects all parliamentary privilege
“to thencontrol of the Common Law judges, who are sup~

VOL. II. *° # M
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posed to. be unacquainted with the subject. Holt, C.J.,
however, refused to acquiesce in this opinion, and was for set-
ting the prisoners at liberty : —

“ The legality of the commitment,” said he, “ depends upon the
vote recited in the warrant; and, for my part, I must declare my
opinion to be, that the commitment is illegal, although sorry to
go contrary to an act of the House of Commons and the opinjon
of all the rest of the Judges of England. Thisis not such an im-
prisonment as the freemen of England ought to submit to. The
prisoners have done that which was legal.according to the highest
tribunal of the country, and which the House of Commons alone

* eould not make illegal. Both Houses jointly cannot alter the law

50 as to affect the liberty or property of the subject; for this pur--
pose, the Queen must join. The necessity for the concurrence of
the three branches of the legislature constitutes the excellence of
our constitution.. How can the bringing of an action at law for
not allowing a vote in the election of members of parliament be
a breach of privilege? The returning officer of a borough is not
a servant of the House of Commons, is not acting by their autho-
rity, and cannot be clothed with any privilege by them. To bring
an action against a person who has no privilege, caniot be a breach
of privilege, whether the action is maintainable or not. If a peer
be charged with any false and scandalous matter, yet if it be by -
way of action he cannot have scandalum magnatum. But the

- plaintiffs here have a good ‘cause of action, as we know by the

judgment in Ashby v. White. The declaration of the House of

. Commons will not make that a breach of privilege which was

none before. The privileges of the House of Commons 4re well
known, and are founded upon the law of the land, and are nothing
but the law. We all know that the members of the House of
‘Commons have no protection from arrest in cases of treason, felony,‘
or breaches of the peace; and if they declare they have privileges
‘which they have no legal claim to, the people of England will not
be estopped by that declaration. This privilege of theirs concerns
the liberty of the people in a high degree, by subjecting them to
imprisonment for that which heretofore has been lawful, and which
-cannot be made unlawful without an act of parliament. As to the
House of Commons being judges of their. own . privileges, X say
they are so when a question of privilege comes before them. The
Judges have been cautious in giving an answer in Parliament in -
matter of privilege of Parliament. . But when suth matter arises
before them in Westm1nste1 Hall, they must determine it, Sup-
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pose the actions had proceeded, and the privilege had been pleaded
as a defence, we must have given judgment whether it exists or
not. Why are we not to adjudge on thé return to the habeas
corpus ? The matter appears- on. the record as well this way as
if it were pleaded to an action. We must take notice of the Jex
parliamenti, which is part of the law of the land. - As to what my
Lord Coke says, that the lex parliamenti est a multis ignorata,
that is because they will not apply themselves to understand it. If
the votes of both Houses cannot make law, by parity of reasen
they cannot declare it. The judgment in Ashby v. White proves
_that such an action is no breach of the privileges of the Commons.
Why did they not commit him when he brought the action? The

suffering of him to go on with his action, ‘is a proof that this pre-

tence of privilege is a new thing. These men have followed his
steps, and yet they are said to have acted in breach of the pri-
vileges of the Commons. The Commons may commit for a crime ;
but not without charging that a crime has been perpetrated. Lord
Shaftesbury was committed for a contempt done in the House,
Here the canse of the commitment being expressed in the warrant,
we are precluded from presuming that it was for something cri-
minal of which the Commons could take notice. I am therefore
of opinion that the prisoners ought to.be set at liberty.”

This doctrine seems plausible as well as bold, but, when
examined, will be found contrary both to sound reason and to
anthority ; for if the sufficiency of the cause of commitment
by either House of Parliament can be examined on a return
to a habeas corpus, then all parliamentary privilege would be
determinable without appeal by every court, and by every
single judge, in whom the power of granting a writ of habeas
corpusvis vested; and the two Houses of Parliament, deprived
of the power of commitment for a contempt, which belongs.to
inferior tribunals, could not effectually exercise the functlons
. assigned to them by the constitution. There must be a pos-
sibility of the abuse of power wherever it is -given without
appeal, and in certain cases it. must be so given under every
form of government. One of these is the power of a su-
preme legislature, or any branch of it, to judge of its own
privileges. o

Accordmg to the opinion of the eleven Judges, Paty and

the other prisoners were remiandsd on the ground that “ the
M2
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cause of their-commitment was not within the jurisdiction of
the Court of Queen’s Bench.” *

Encouraged, however, by the opinion of Holt, and anticipat-
ing a favourable consideration from the rival branch of the
legislature, Paty, ‘and the other Aylesbury men, when re-

‘committed to Newgate, resorted to the attempt of bringing a

writ of error to the House of Lords on the decision of the Court
of Queen’s Bench. No such writ of error had ever been be-
fore brought, and the proceeding involved the most serious con-
sequences. Sir Nathan Wright, who was then Lord Keeper of
the Great Seal, summoned a meeting of the twelve Judges to
advise him whether ex debito justitie the writ should issue ?

- Although there was no precedent for such a proceeding,
Holt eagerly supported it, and, without giving any decided
opinion that the judgment of the Queen’s Bench could thus
be reviewed, he said that < at all events the writ ought to
issue, and that the House of Lords would decide whether
they had jurisdiction or not.” In this opinion he at last in-
duced all the Judges except one to concur.

The Commons were in a fury. They immediately made
out warrants of commitment against the counsel in support of
the application, two of whom were lodged in Newgate.
‘The third made his escape from the Serjeant-at-arms by let-
ting himself down from a high window in the Temple with .
the assistance of a rope and his bed-clothes. Some violent
Tory members even intimated a determination to move the
commitment of Holt the Chief Justice himself, whom they
considered the mortal enemy of their privileges. Nay, the
following narrative is actually to be found in various books
of anecdotes, it having been copied, without inquiry, from one
into another : — ' :

~ “ The .Serjeant-at-arms of the Commons presented himself
before Chief Justice Holt, sitting on his tribunal, and summoned

* 2 Lord Raym. 1116. This decistor has been acquiesced in ever since
Recently, some Judges have held out a threat that if the cause of commitment
expressed in the warrant appears to them not to amount properly to a breach of
parliamentary privilege they would discharge the prisoner; butsuch an attempt
at usurpation is effectually guarded against by the practice which I had the
honour to introduce in the case of the Sheriffs of Middlesex, arising out of the
famous case of Stockdnle v, Hansard, of returning to the habeas corpus in general
words a commitment for breach of privilege, — which is allowed, on all hands,
entirely to oust the jurisdiction of the Common Law cousts. .
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him to appear at the bar of the House to purge himself of his share

of the contempt. That resolute defender- of the laws said, with a'.

voice of authority, ‘Begone |’ Soon after came the Speaker in
his robes and full-bottom wig, attended by many high-privilege
members, and said, ¢ Sir John Hok, Knight, Chief Justice of her
Majesty’s Court of Queen’s Bench, in the name of the Commons
of England, and by their authority, I summon you forthwith to
appear at the bar of the House to answer the charge there to be
brought against you for divers contempts by you committed in

derogation of their ancient and undoubted privileges” His Lord-’

_ ship calmly replied to him in these remarkable words: ¢ Go back
to your chair, Mr. Speaker, within these five minutes, or you may
depend upon it I will lay you by the heels in Newgate. . You
speak of your authority, but I tell you that I sit here as an in-
terpreter of the laws and a distributor of justice, and if the whole
House of Commons were in your belly I would not stir one foot.’
The Speaker, quailing under this rebuke, quietly retired with his
high-privilege body guard ; and the Commons, terrified to contend
longer with such an antagonist, let the matter drop.”

But an inspection of the Journals proves that no such
proceedings ever took place, and shows what the real catas-
trophe was. The two Houses, after a series of hostile resolu-
tions and counter-resolutions, seemed ready to come to open
war, the Commons setting writs of kabeas corpus at defiance,
and the Liords seeming determined to storm ¢ Liitle Ease,”
in which a counsel was imprisoned for acting in obedience to
their authority. .As a preliminary step, they presented an
address to the Queen, praying her Majesty to issue the writ

_of error to reverse the judgment of the Queen’s Bench. The
Queen returned for answer,  that she saw an absolute ne-
cessity for putting an immediate end to the session of Par-
liament.”

A dissolution almost immediately followed, and such’ was
."the reaction that the new elections turned out greatly in
favour of the Whigs. In consequence, the Administration
was Tfemodelled, and, Lord Keeper Wright being dismissed,
the great seal was again offered to Sir John Holt He was
now so popular, and so much respected by all parties, that
his aceession ,to a political office would have strengthened
the Whig Government; and Lord Godolphin, and the Duchess

M 3
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- 4
of Marlborough in the zenith of her sway, pressed him to
accept it on any terms he might demand ; but he said he was
now more unfit for it than ever, as years and infirmitics were
coming upon him, and it was a day too late for him to be
entering on a new career. Sarah thereupon gave the great

was supposed to be innocently "enamoured, and Holt was
quietly permitted to end his days as Chief Justice.*

‘When the new Parliament met, a large majority of the
members were found to disapprove the proceedings of the
last House of Commons in the Aylesbury Case; and the
plaintiffs in the additional actions, having been discharged out
of custody at the termination of the session, were allowed to
obtain verdicts and execution against the returning officer
without further disturbance. The abuse of privilege by the
Commons thas met with its proper corrective.

I cannot altogether defend Holt in this controversy. His’
judgment in Ashby v. White was undoubtedly just. In
the subsequent proceedings, although his courage is to be
admired, ‘it can hardly. be denied that he was carried too far
by his Whig zeal against a Tory House of Commons. All
that he did, however, was vigorously defended by that great
constitutional authority, Lord Somers. For above a century
the view of privilege taken by the eleven Judges who differed
from him was implicitly followed, but there has recentlyf
been a contrary tendency, which became rather rampant
till checked by the interference of the legislaturei and the
superintendence of a court of error. §

* Lives of the Chancellors, iv. ch. exiv.; 6 Parl. Hist, 225.; 14 St. Tr. 695.

1 Lord Ellenborough was the first to countenance the notion of examining
the commitments of the Houses of Parliament by putting an extreme case: —
s If a commitment appeared to be for a contempt of the House of Commons
generally, Lawould neither in the case of that court nor of any other of the supe-
rior courts inquire further ; but if it did not profess to commit for a contempt,
but for some other matter appearing on the return which could by no reasonable
mtendment be considered as a contempt of the court tommitting, but a grou
of ‘commitment palpably and evidéntly arbitrary, unjust, and contrary to evety
prmclple of positive law and natural justice; we must look at it and act upon
it as justice Topy require, from whatever court it may profess to have proceeded.”

Burdett v. Abbott, 14 East, 150,
1 3 Vier ¢ ix. , . § Howard v. Gosset.
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CHAPTER XXV.

.

CONCLUSION OF THE LIFE OF LORD CHIEF JUSFICE HOLT.

HowLt survived this controversy nearly five years, and con-.

tinued to discharge his judicial duties with undiminished
ability and credit; but no other case of great permanent
interest arose before him, and he was not in any way mixed
‘up with the important pelitical events which render the
latter portion of the reign of Queen Anne so interesting.
He adhered steadily to the Whig party, without incurring the
slightest suspicion of partiality while presiding on the bench,
and he steered clear of all the intrigyes by which they rose
‘or fell. From his manly good sense, he must have sadly
lamented théir imprudent impeachment of Sacheverell; but
he was snatched away before their ruin was consummated by
this irreparable blunder. Having been summoned to attend
the trial with the other Judges in the House of Lords, —
when it was about to commence he was struck with a mortal
disorder. The last day that he ever sat in court was the
9th of February, 1710, and at three o’clock in the afternoon
of the 5th day of March following he expired, at his house in
Bedford Row *, in the sxxty-elghth year of his age.

. Notwithstanding . the factious excitement which then pre-
vailed, the death of this great magistrate produced 4 deep
sensation in the public mind, and the regret of the Tories
was embittered by seeing his office given as a reward for the
violence with which Serjeant Parker had assailed Dr. Sache-
verell and high-church principles. Both parties united in
showing respect for the memory of the departed Chief
Justice. The interment was to take place at Redgrave, in
Suffolk ; and not only all the heads of the law, with the
barristérs and, students, but_the principal nobility and gentry

«
* Then called Bedford Walk, See 2 Lord Raym. 1389,
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in London, of all shades of political opinion, attended the
funeral precession several miles from the metropolis. The
admirers of Sacheverell asserted that if Lord Chief Justice
Holt’s life had been spared, and he had attended the pending
trial, he who had beldly withstood either House of Parlia-
ment would have lifted up his voice against this iniquitous °
prosccution, and declared that the champion of the Church

had done nothing worthy of death or of bonds; while the

‘Whigs retorted, that a solemn proceeding instituted to vindi-

cate the principles of the Revolution would have been

warmly countenanced by him who had resisted the tyranny

of James II., who had been a distinguished member of the

Convention Parliament, whose arguments had mainly con-
tributed to the vote that the throne was vacant, and who,

during his long career, had never swerved from the true

prmclples of cwxl and religious liberty. *

After reaching Highgate, the hearse was accompanied only
by the brother of the deceased and a few private friends till
it approached the place of its destination, when it was met -
by an immense assemblage from the 'surrounding country.

' The manor of Redgrave is famous in our judicial annals. It

bad belonged to Lord Keeper Sir Nicholas Bacon; and
here he had entertained Queen Elizabeth— when, in answer
to her observation that his house was rather too small for
him,” he replied “ Your Majesty has made me too great
for my house.” From the family of the Bacons it had been-
purchased by Chief Justice Holt, and here he spent his

vacations as a private gentleman, mixing familiarly with all
ranks, and particularly with the more humble. All the in-
habitants of this and the adjoining parishes, as if by one

‘impulse, were now congregated to do honour to him whose

face they were to see no more, but whose virtues they were
to. talk of to their children’s children. They cared little
about his political conduct, but they had heard, and they
believed, that he was the greatest Judge that had appeared

* This seenfs to have been an anticipation of the contest between Whigs and
Tories three years later, when the tragedy of Cato was brought upon' the stage.
“ The Whigs applauded every line in which Liberty was mei.tioned, as a satire

on the Tories; and the Tories echoed every clap, to show that the satire was
unfelt,

1
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on: the earth since the time of Daniel, and they knew that CHAP.
he was condescending, kind-hearted, and charitable. We are XXV.
“told that as the body was lowered into the grave prepared

for it, in the chancel of the church at Redgrave, not a dry

eye was to be seen, and the rustic lamentations there uttered
eloquently spoke his praise. _ -

There is now to be admired a magnificent monument of His monu-
white marble, which his brother erected over his grave at a ™%
cost of 1500L; representing him in his judicial robes under a
canopy of state, 'seated between emblematical figures of
JusTicE and MERCY, with the following inscription : —

«M.S.
Johannis Holt Equitis Aur,
Totius Angliz in banco regio
Per xxi. annos continuos
Capitalis Justiciarii
_ Gulielmo Regi, Annee Regina -
Consiliarii perpetui,
Libertatis ac legum Anglicarum
Assertoris, VIndlclS, Custodis  *
Vigilis, acris, et intrepidi.
Rolandus frater unicus et hares
Optime de se merito
Posuit.” *

This praise is certamly well deserved. I should have been Holts
glad if the epitaph could have truly added that he was an ;:;2::?.’;@
elegant scholar, an enlightened philosopher, a splendid orator, avdscience.
or a distinguished writer. Agreeing with Speaker Onslow,
that “he was not of very enlarged notions,” I would not add,

. ¢ the better judge, whose business it is to keep strictly to the
plain and known rules of law.” According to a pithy ex-
pression which I have several times heard from the late
Daniel O’Connell; “a judge must be a downright tradesman,”
meaning “ the first and indispensable qualification of a judge
is-that he should theroughly understand his profession ;” and,
if he is-at all induced to neglect his judicial duties by the
allurements of literature and science, or the dangerous am-
bition of universality, it would be much better that he had
taste for nothing more refined than the YEAr-Books. But
there is no absolute incompatibility between the profoundest.
knowledge of jurisprudence and any degree of culture and
' accomphshment We can concelve tlnt Holt, hke Somers,

* ongraph;a Bnt
¢

&
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might have been President of the Royal Somety, and a
member of the Kit-Cat Club. But he seems to have been
wholly unacquainted with the philosophers and wits who-
illustrated the reigns of King William and Queen Anne;
and Steele, who celebrates him in the TATLER, evidently
speaks of VERUS only as an idol whom he had seen and
worshipped from a distance. We are left to conjecture as to
his habits; but he must have had benchers and serjeants-at-
law for his compamons, and his talk must have been of  con-
tingent remainders.” Yet he is the first man for a ¢ mere
lawyer” to be found in our annals. Within his own sphere
he shone with unrivalled brightness. Perhaps he was carried
too far by his admiration of the common law of England, as
when he declared that an appeal of murder sued by the heir -
“of the deceased, to be tried by battle, and excluding the
Crown’s power of pardon, instead of being an odious prose-

" cution and a remnant of barbarism, was a noble remedy,

and a badge of the rights and privileges of an Englishman.”*

" His head, likewise, seems to have been a little turned by the

applause he received for his independence, insomuch that he
told Mr. Raymond (afterwards Lord Raymond, and his suc-
cessor) that if the House of Lords had determined against
him in a case of Prokibition which was clearly within their
jurisdiction, he would not have held himsclf beund by their
judgmentt: but, generally speaking, he is to be considered
a consummate jurist; above all prejudice; misled by no pre-
dilection; seeing what the law ought to be, as well as what
it was supposed to be ; giving precedent its just weight, and
no more; able to adapt established principles to the new
exigencies of social life; and making us prefer judge-made

' law to the crude enactments of the legislature.

. He put an
end to
trials for
witcheraft,

- He had the merit of effectually repgahng the acts against
»witchcraft, although they nominally continued on the statute
book to a succeeding reign. - Eleven poor creatures were
successively tried before him for this supposed crime, and

", the prosecutions were supported by the accustomed evidence

of long fasting, vomiting pins and tenpenny nails, secret teats

* Sarah Stout’s Case, 1 Lord Raym. 557.; 12 Mod, 373, 875.
+ 1 Lord Raym. 545,
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sucked by imps, devil’s ma.rks, and cures by the sign of the
cross or drawing blood from the sorceress®—which had misled

Sir Matthew Hale: but, by Holt’s good sense and tact, in-

‘every instance the imposture was detected to the satisfaction

of the jury, and there was an acquittal.. One of the strongest.

primd facie cases made out before him was said to have been
that against the woman to whom, many years before, he
himself had pretended to be a wizard, and to whom he had
given the cabalistic charm which was adduced as the chief
proof of her guilt.* At last the Chief Justice effectually
accomplished his object by directing that a prosecutor who

pretended that he had been bewitched should himself be

indicted as an impostor and a cheat. This fellow had sworn
that a spell cast upon him had taken away from him the
power of swallowing, and that he had fasted for ten weeks ;
but the manner in which he had secretly received nourish-
ment was clearly proved. He, nevertheless, made a stout
defence, and numetrous witnesses deposed to his expectoration
of pins and his abhorrence of victuals, all which they ascribed
to the malignant influence of the witch. The Judge, having
extracted from a pretended believer in him the answer that
“ all the devils in hell could not have helped him to fast so
long,” and having proved, by cross-examining another witness,
that he had a large stock of pins in his pocket, from which
those supposed to be vomited were taken, summed up with
great acuteness, and left it to the jury to say, not whether the
defendant was bewitched, but whether he was non compos
mentis, or was fully aware of the knavery he was committing,
and knowingly wished to impose on mankind? The jury
found a verdict of gudlty, and, the impostor standing in the
piHlory to the satisfaction of the whole country, no female
was ever after in danger of being hanged or burned in Eng-
land for being old, wrinkled, and paralytic.t

Holt’s conduct on this occasion will appear the more meri-

torious if we consider that he ran great risk of being de-

nounced as an atheist ; and that, toavoid this peyil, precedmcr

Judges, who were not believers in witcheraft, had pandered

to the prejudices of the vulgar, Says Roger North, «If a
* Ante,p. 121 1 14 St. Tr. 639—695.
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Jjudge is so clear and open-as to declare against that impious
vulgar opinion that*the Devil himself has power to torment
and kill imnocent children, or that he is pleased to divert
himself with the good people’s cheese, butter, pigs, and geese,
and the like errors of the ignorant and foolish rabble, the
countrymen cry, ¢ This judo'e hath no religion, for he doth
not believe witches;” and so, to show they have some, kang
the poor wretches.”*

Holt seems to have had a high reputation among his con-
temporarjes for detecting false pretences of all sorts, and
exposing those who put on an aspect of extraordinary sanctity.
There existed in his time a “society for the suppression of
vice,” composed of men who sought to cover their own bad
characters and pernicious habits by affecting to put the law
in force against others less culpable than themselves. Said
Steele, describing the Chief Justice as VErus, « He

" never searched after vice, nor spared it when it came before

him ; at the same time, he could see through the hypocrisy

_and disguise of those who have no pretence to virtue them-

selves but by their severity to the vicious. In his time there

- was & nest of pretenders to justice who happened to be em-

ployed to put things in a method for being examined before
him. These animals were to VERUS as monkeys are to men : so
like, that you'can hardly disown them ; but so base, that 'you
are ashamed of their fraternity. It grew a phrase, ¢ Who

would do justice on the justices?’ 1 have seen an old trial

where he sat judge on two of them; one was called Trick-
track, the other Tear-shift; one was a learned judge of

‘sharpers, the other the quickest of all men at finding out a

‘wench, Trick-track never spared a pickpocket, but was a
companion to cheats. Tear-shift would make compliments
to wenches of quality, but certainly commit poor ones. These

* patriots infested the days of VERuS, while they alternately

committed and released each other’s prisoners. But VERUS
regarded them as criminals, and always looked upen men as
they stood in the eye of justice, without respecting whether -
they sat on the bench or stood at the bar.”

1l

* Life of Guilford, i. 251. @
1 ‘latler, No, xav. There must here be an a1lus|on to some well-known



LIFE OF CHIEF JUSTICE HOLT.

To a band of fanatics called the ¢Prophets” Holt had a
particular antipathy. - One of these, named Lacy, being
beaten in a trial before him, complained of injustice. Calamy,
the famous Presbyterian divine, relates that, he having re-
peated these complaints to Holt, “ My Lord by this time
was moved; and, setting his hands to his side, cried out,
an honest cause did he call it? 1 tell you, sir, and you have
full liberty to tell him, or any one else you think fit, from
me, that 1t was one of the foulest causes I ever had the

hearing of, and that none but an arrant knave would have

had the. concern in it that Lacy had; for it was a plain
design, in concert with a notorious jilt, to have cheated the
right heir of a good estate upon his supplying her with money.
If one that could do this may be allowed to set up for a
prophet, the world is come to a fine pass.”#

Holt having, some time after, committed another of this
brotherhood, called John Atkins, to take his trial for seditious
language, the same Lacy called at the Chief Justice’s house
in Bedford Row, and desired to see him. Servant: “ My
Lord is unwell to-day, and cannot see company.” Lacy (in
a very solemn tone): “ Acquaint your master that I must
see him, for I bring a message to him from the Lord God.”
The Chief Justice, baving ordered Lacy in and demanded
his business, was thus addressed: “ I come to you a prophet
from the Lord God, who has sent me to thee, and would have
thee grant a nolle prosequi- for John Atkins, his servant,
whom thou hast sent to'prison.” Holt, C.J.: “Thou art a

false prophet, and a lying knave. If the Lord God had sent .

thee, it would have been to the Attorney General, for he
knows that it belongeth not.to the Chief Justice to grant a
nolle prosequi : but I, as Chief Justice, can grant a warrant to
commit thee to bear him ‘company.” This was immediately
done, and both prophets were convicted and punished.
1t is observable that, even under Holt, criminal trials were
.not always conducted with the regularity and forbearance
“rrading Justxces,” belonging to a class who then and for many" years after in-
“fested the metropolis, till stipendiary magistrates were at length established at
Bow Street; bu¢ 1 have in vain ,endeavoured to trace in « Magazines” and
¢ Trials the individuals whom Holt is Lere celebrated for having exposed and

punished.
* Rutt’s ki of Calamy, ii’.( 111, 112,
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which we now admire. For the purpose of obtaining a convie- -
tion when he believed the charge to be well founded, he was
not very scrupulous as to the means he employed. To the end -
of his life he persevered in what we call ¢ the French system ”
of interrogating the prisoner during the trial, for the purpose
of obtaining a fatal admission from him, or involving him in
a contradiction. Thus in the case, which made a noise all
over Europe, of HAAGEN SwENDSEN, indicted capitally for
forcibly carrying off an heiress and marrying her, the prisoner

- having asserted that, before he carried her off, she had squeezed .

His sup-
posed: opi-
nion as to
the ille-
gality of
employing
the military
to put down
ecivil disv
turbances,

his hand and kissed him, the Chief Justice asked ¢ If she
was consenting, why then did you force her to the tavern
and marry her by a parson you had provided for that pur-
pose ?” The prisoner answered, ¢ She married me with as
much freedom as there could be in woman.” But he was
convicted and executed.* ’

Contrary to the doctrine which we hold, that soldiers are
armed citizens, and may lawfully, like other citizens, by the

.command of a magistrate, and on an occasion of extremity

even without the command of -a magistrate, interpose to pre-
vent the commission of a crime and to preserve or restore
public tranquillity, Holt is said to have held that the military
could only be lawfully employed against a foreign enemy or
in quelling open rebellion. But this opinion of his is not to
be found laid down on any trial, or recorded in any book of
authority, and rests on the following gossiping story: « A
party of the guards was ordered from Whitchall to put down

" a dangerous riot which had arisen.in Holborn, - from the

practice of kidnapping, then carried to a great extent ; and at
the same time an officer was despatched to inform the Chief
Justice of what was doing, and to desire that he would send
some of his people to attend and ‘countenance the soldiers.
< Suppose, sir,” said Holt, ¢ let me suppose the populace should
not disperse on your appearance, or at your command?’
¢ Our orders are then to fire upon them.” ¢Then mark, sir,”

~what I say;.if there should be a man killed in consequence.

of such orders, and you are tried before me for the murder, I

" '
* 14 St. Tr. 559—638.
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will take care that you and every soldier in your party shall -
be hanged. Return-to those who sent you, and tell them
that no oﬁicer of mine shall accompany soldicrs; the laws of
this kingdom are not to be executed by the sword. This
affair belongs to the civil power, and soldiers have nothing to
do here” Then, ordering his tipstaves and some constables
‘to accompany him, he hastened to the scene of tumult, and
the populace, on his assurance that justice should be done on
the objects of their indignation, dispersed in a peaceable
manner.”*  Holt certainly did, in his proper person, disperse
a riotous assembly in Holborn, with the assistance of* a band
of constables, but the dialogue between him and the officer of
the guards I consider apocryphal. Frem the earliest times
till the beginning of the 18th century, the Chief Justice of
the King’s Bench had been in the habit of taking an active
part in putting down disturbances.t In the Plantavenet
reigns, when there were no standing armies or reﬂular troops
to be employed for this purpose, I find that he was not un-
frequently sent into distant counties with a commission of
array, and that he commanded in the ficld the forees so raised.
Holt may very properly have expressed jealousy of the wanton
interference of the military, but there is an extreme impro-
bability that he should in such terms have condemned the
employment, for the prevention of crime, of a portion of the
posse. comitatus AwearinO' red coats instead of blue, and armed
with muskets instead of batons. : :

Holt continued, like plecedan‘ Chief Justices, to act out
of court as a magistrate, in taking preliminary examinations
against parties accused, and committing them for trial. Re-
cognizances were likewise entered into before him. In the
Journal of the second Earl of Clarendon we find the following
entry :—¢ 15th August, 1690. About six in the evening, my
Lord Lucas went with me to my Lord Chief Justice Holt’s.
My brother came just from Tunbridge, and went with me;
my wife stayed in the coach. My Lord Chief Justice pre-
sently took my recognizance to appear in the King’s Bench

¥ Examiner, vol. iv. No. 14.; Notes to Tatler, ed. 1806, vol. i. p. 147.

+ 1t is likewise a curious fact that the Y]udges of the King’s Bench acted as

pohce magistrates; taking preliminary examinations of mtnesses, and commit.
ting criminals for trial
r
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the first day of the next term; and in the mcantime to give
my word and honour not to disturb the Government, and to -
keep the peace. I said I agreed to all, but to the last clause;
which seemed a very odd one, and I could say nothing to it.
At Lord Lucas’s desire, I spoke to my Lord Chief Justice
about Lord Forbes’s bail; who’could get none but gentlemen |
from Ireland. The Lord Chief J ustice was very snappish.” *
While Chief Justice, he had to fight a battle with the
Crown, as well as with the Lords and with the Commons,

" The great sinecure office of Chief Clerk of the Court of

King’s Bench, now compensated by a pension of 9000L a
year, falling vacant, Sir John Holt granted it to his brother
Roland, and the question arose whether the patronage of it
belonged to the Chief Justice or to the King? This came on
to be decided by a trial at bar before the three Puisne Judges
and a jury., A chair was placed on the floor of the Coyrt
for Lord Chief Justice Holt, on which he sat wncovered n&m
his counsel. It was proved that the Chief Justices of the
King’s Bench had appointed to the office from the earliest
times, till a patent was granted irregularly by Charles IL to-
his natural son the Duke of Grafton; and there was a verdict
against the Crown, which was confirmed, on appeal, by’ the
House of Lords. t . .

Holt appears in the catalogue of our judicial authors, but
does not add to its faint lustre. In the year 1708, he edited
a collection of Crown cases from the MS. of Chief Justice
Kelynge, adding three judgments of his own, all of which

" are upon the law of murder and manslaughter.} His notice

" of them in his preface rather shows that he was an ins*ance

of a great English lawyer being utterly unacquamted with
Encrllsh composmon “ The three modern cases,” says he,
¢ are conceived to be of some use, therefore are thought fit to
be@ubhshed and if they shall be found to be of any beneﬁt,
it’s what is desired by the publisher thereof.”

I am much grieved that we know so little of Holt in

. private life. , He had no chronicler like Roger North, he has

* Vol. ii. p. 328, 329,
+ Shower’s Parliamentary ‘Cases, 111.; Skinber, $54.
1 Rex v. Lisle, Rex v. Plumer, Rez v. Mawg[ldye
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left no diary of his own, and there is not even a scrap of a
letter of his extant. We must particularly regret that we
have so few of his sayings handed down to us, for, judging
from his reprimand of the *false prophet,” they must have
been very racy, if sometimes a little irreverent.

He no doubt derived much “satisfaction from the able dis-

“charge of his official duties, and the high credit which he

thereby acquired ; but he had no domestic bliss. His wife,

- Anne, the daughter of Sir John Cropley, a lady of strict

virtue, was a shrew, and they lived together on the worst
possible terms.  She fell into ill health, and he was in high
hopes of getting rid of her. To plague her husband, she in-
sisted on consulting a physician with whom he had a personal
quarrel, and who, for this reason, is said to have taken
peculiar pains in curing her. She certainly survived him
several years ; and Dr. Arbuthnot, afterwards writing to Swift
an account of his attendance on Gay the poet, said, 1 took
the same pleasure in saving him as Radcliffe did in saving my
Lord Chief Justice Holt’s wife, whem he attended out of spite
to her husband, who wished her dead.” It is o be feared that
although he thought he could define by law the privileges of
the Lords and of the Commons, he was obliged to confess
that his wife was the soleé judge of her own privileges, and
that when she pronounced him in confempt he was entirely
withoiit remedy. He established against the Crown his
right to appoint the chief clerk of his court, but the nomi-
nation of footmen in his family, as well as of housemaids,
rested entirely with his wife.* Nevertheless, he left her by
his wil] a jointure of 700L a year.

She brought him no children, and the whole of his great
possessions went to his brother Roland, a descendant of whom
is still Lord of Redgrave.}

[

* Some maliciously zccounted for his unwearied devotion to business by his dis-
like of the society of Lady Holt, « in the samne manyer as, in the time of Judge
Gilbert, who wrote so many excellent law books shut up in his chambers in
Serjeants’ Inn, it was said that the public was indebted for them to bis
scolding wife. ) <

1 George St. Vincent Wilson, Esq., great-great-grandson of Roland. "

YOL. II. - ¢ TN ¢
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CHAP. T shall ¢onelude this memoir in.the words of the writer who.
xxv - first collected materials for the Life of Holt, and who thus™
jéd;ﬁhi’siw{ Hives hiin characteristic praise: “His Lordship was always
o ~remarkable in nebly asserting, and as vigerously supperting;

the rights and liberties of the subject, to which he paid the
- guéatest regard npon ull eccagions, and never suffered the
~ least reflection tending to depreciate them to pass uncen-
sured.” * s

* Biographia Brit. -« Sit John Holt.*
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CHAPTER XXVL

- CHIEF JUSTICES FROM LORD HOLT TILL THE APPOINTMENT OF
SIR DUDLEY RYDER.

ON the death of Chief Justice Holt, Lord Godolphin, the
Prime Minister, resolved to give his place to Serjeant Parker,
who, as one of the managers for the House of Commons in
the impeachment of Sacheverell, had greatly distinguished
himself. The Attorney and Selicitor General, Sll‘ James.
Montagu and Sir Robert Eyre, like all sensible men, dis-
approving of the prosecution, liad been deficient in zeal when
they assailed the libeller of VoLPONE; and neither of them
had such political importance as to énable them to vindicate a
claim to the promotion,—which would then have been pecu-
liarly seasonable, as the Whigs had fallen into deep disgrace,
and a change of admmlstlatlon was evidently at hand. The
proposed appointment was very disagreeable to the Queen.
Having attended Sacheverell’s trial, she had been much
shocked by the freedom with which Serjeant Parker had
ridiculed the divine right of kings and other dogmas of the
High Church party, and still more by the acrimony with
which he had inveighed against ¢ the Doctor” himself, whom
she loved in her heart for his principles, secular as well as
religious, and above all for his personal abuse of those minis-
ters with whom she was now so much disgusted. But being
warned by Harley, who already, through the agendy of Mrs.
Masham, was her confidential- adviser, that the time for a
rupture with the Whigs was not yet qulte arrived, she gave
her reluctant consent.

Accordlnrrly, on the 13th of March, 1710, Sir THOMAS
"PARKER was installed as Chief Justice of the Court of King’s
Bench, and continued to fill¢he office for the four remaining

vears of Oneen Anne and the first four years of the succeed-
‘N 2
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ing reign. DBut tracing his eventful career is a by-gone
pleasure, for he afterwards held the great seal of England.
—till he was deprived of it on being convicted of judicial
corruption. I must, therefore, refer those who would know
the particulars of his extraordinary rise, and of his lament-
able fall, to the ¢ Life of Lord Chancellor Macclesfield,”
which I have already given to the world.*

However, I cannot refrain from expressing my regret that
some connections of his family, ashamed of his havm(r been
the son of a village lawyel,— of his having been at Newport
school, along w1th Tom Withers the shoemaker, — of his
having himself practised as an attorney, and of his having
raised himself by his gigantic vigour of intellect, would fain

‘represent him as having enjoyed all the advantages of high
-birth and regular educationf—as having been destined to

the bar from his childhood, and as having reached his high
honours in the usual routine of professional progress. In
overlooking well-established facts respecting him, they surely
lessen the merit which belongs to him while he was ascending
to eminence, —and they deprive him of the mitigation of
early penury for the disreputable practices into which he was
led by his excessive love of riches. If I were to re-write his
life, I must substantially adhere to my former narrative,—
which if he could peruse he would not repudiate ; for he
never pretended to an aristocratieal origin, and he was
delighted, when Chief Justice of England, tospend an even-
ing with an old schoolfellow who had thrown aside a leathern
apron, and whose hands were hard with rosin. t

When Parker had gained the favour of George 1., and, by
intrigues with the Hanoverians who accompanied that sove-
reign to England, had subverted the influence of Loord Cowper,
another Chief Justice of the King’s Bench was to be provided.
The new Chancellor was determined that he would not com-
mit the blunder of raising up to high office a formidable rival,

* lees of the Chancellors, vol. iv. ch. exxi.

1 In a new edition of my Lives of the Chancellors I haVe pointed out his
pedigree from the Parkers of Park Hall, and I have shown that he certainly
had been entered of Trimity College, Camtndge but the evidence is strength-
ened as to the low condition of hls father, and the ob%tacles he had to surmount

. in the early part of his éareer,
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by whomn he might in turn be superseded. He therefore fixed
upon a dull lawyer, of decent character, to whom nothing
positive could be oljected, and who, — unfit to be placed in
the House of Lords, — without aspiring to the ¢ marble
chair,” must ever remain his humble supporter.

I am afraid that the taste of my readers may be a little
corrupted by the exciting atrocities of -the Chief Justices of
the seventeenth century, and that some dismay may be felt
upon the introduction of a man who is unredeemed from in-
sipidity by the commission of a single great crime. "I own
that .such company is tiresome, and we shall speedily take
leave of him. But I must present a little sketch of this
worthy person, who for seven years was Chief Justice of
England. .

SIR Joun PRA’I‘TS great dxstmctlon is, that he was the
father of Lorp CA’\’IDEN. He was descended, however,
from a respectdble family long settled at Careswell Priory,
near Collumpton, in the county of Devon. He studied at
Oxford, and was elected a fellow of Wadham College. Al-
though an eldest son, it was necessary that he should work
for hxs bread, as the estate which had remained many genera-
tions in his name had been -alienated by his spendthnft grand-
father. He was, therefore, called to the bar in-the end of
the reign of Charles 11, and, by plodding diligence, got into
respectable business. In the year 1700 he took the degree
of Serjeant-at-law, and he was twice returned to the House
of Commons as member for Midhurst. But he had no talents
for publl(, speakmq, and in the Parliamentary Debates his
narne is not once mentioned. He was a good Whig under
the patronage of Lord Cowper, who, while dlsposed to pro-
mote him, found him quite unfit for the situation of At-
torney or Solicitor General. His practice in the Court of
Common Pleas, however, was considerable, for he was well
versed in his profession; and, although reckoned heavy else-
where, he there went by the name.of the ¢ lively Serjeant.”

Having remained true to his party during the four years
of Tory rul¢,—on the acecession of George L. the desire to

do something for his advancement was strengthened Lord
N 38
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Cowper, being restored to the office of Chancellor, in his letter
10 George TII. respecting the state of the bench in West-
minster Hall objected to the continuance of the two bro-
thers Sir Littleton Powys and Sir Thomas Powys as Judges
of the King’s Bench, particularly Sir Thomas, whom he de-
nounces s T zealously instrumental in the measures which
ruined James 11, and as still devoted to the Pretender,”
and added, < If either of these be removed, I humbly re-
commend Serjeant Pratt, whom-the Chief Justice Parker,
and I believe every one that knows him, will approve.” Ac-
cordingly Sir Thomas Powys was superseded, and Serjeant
Pratt, being knighted, was made a Puisne Judge of the King’s
Bench in }us stead.

He sat four years there as a colleague of Parker, who,
having during this time had full proof of his docility, in-
offensiveness, and moderate sufficiency for the duties of the
office, when abotit to-become Liord Chancellor resolved to

" appoint him his successor. Asa step to this distinction, in

the short jnterval between the resignation of the great seal
by Lord Cowper and the delivery of it to Lord Macclesfield,
it was"put into commission, and Pratt was made a Lord Com-

: mlSSIOIleI'

Chief Jus-
tice of the
King's
Benceh.

His most
celebrated
judgment.

He took his seat as Lord Chief Justice of the ng s Bench
on the 15th of May, 1718.

His panegyrists (for a Chief Justice is sure to have pane-
gyrists) lauded him — not as a great real property lawyer, or
a great commereial lawyer, or a great crown lawyer, but as < A
GREAT SESSIONS LAWYER :” and inlooking through Strange’s.

vReports, Lord Raymond’s Reports, Burrow’s Reports, and

Modern Reports, in which his decisions are recorded, it is
curious to observe how many of them turn upon questions
of poor-rates and parochial settlement — then a new field of
litigation. One, and one only, of these judgments is still in-
teresting, from having been married to immortal verse.

The widow of a foreigner, being left destitute on the death
of her husband, who had no parochial settlement in Enghnd
was removed from a parish in London to the parish in the
country in which she was born ; but this parisk> appealed to

the quarter sessions agamst the order of removal, on the

D
» »



LIFE OF CHIEF JUSTICE PRATT. 183 .

ground that a maiden settlement is for-ever lost by matriage, CHAP.
“The justicesat sessions, being much puuled referred the.case ¢ %'
to the Court of King’s Bench, and the decigion there is thus , 7.~
recorded by Sir James Burrow in his Repm ts s — 1722

© «.A woman having a settlement- -
Married 2 man with none; ’
The question was, he being -dead;
If what she hall mas gone,

« Quoth: Sia Joux- Pgarr, the settlement
Suspénded did remain,
Livihg the husband ; but himy (fmd,
It doth-revive again;

( Ghorus.of Puise Judges:

« Living the husbnnd but hint dgad,
It doth reviye again.” ®

Thls tlecxslon scems’ to have created ab‘reat stansatlon N His docn
‘Westminster Hall ; but the glory which it conferred on Chief trive of

psion

Justiee Pratt soon. passed away, for, as far as the suspension .,’:em.ml.d
was concerned ¢ living the husband,” it was reversed by his
successor, Chief Justice Ryder, who determined, with Ais
pu:smes, that the maiden settlement confiniies after the max-
riage till & new settlement is gained 3 and that although the
wlfe cannot be separated from the husband by an order of -
removal, if he, having ne scttlement, has deserted her, she.
may e sent to héy parish for relief, even in his lifetime : —

« A" woman haying a settlement,

Mavried 8 man with-none :

He flies and legves her destitute ;
What ¢hen is to be done?

« Quoth Rypex, the Chief Justice,
_*Tu spite of Sir Fony Paarr,
You'll send her to the parish
In which she was a brat.

¢ Suspm.ium of a settlement
Is not to be maintained ;
’,I"hapt which she had by birth subsists
“Until another’s gained.’

(ChM of Puisné Judges.)
«"That which she had' bybmh sulisists
Until another’s gained.” }

Chief J ustice Pratt acqmred considerable. oredxt by lns Ap. 1722,

firm condyet in the fmnbus controversy between Dr. ] Bentley ":':c;’fa‘ﬁ: -
"% Burr. Sett. Cas 194.; Burﬁ's Jnswm « Settlement.” )
t s Jolm Wap}mﬁy,\ St. Botolph's, Bishopgate, Burr..;5..C.867.; 2 Bott. 109,

,3 »4
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and the University of Cambridge. 'When, on the application
of this very learned and very litigious scholar, the Court of
King’s Bench had granted an attachment against his enemy,
Dr. Colbatch, the author of Jus Academicum, for a contempt
of their jurisdiction, Sir Robert Walpole and Lord Maccles-
field attempted to exercise their influence in his favour.
“But,” eays Bishop Monk, “the patronage of these great
ministers was not calculated to render the unfortunate divine
any real service. The distinguished Judge who presided on
the bench entertained a high notion of the dignity of his
court, and the necessity of repressing all attempts to dis-
parage or question its authority. He had, also, too just an
opinion of the sanctity of the judicial character not to be

" jealous of the interference of persons in power with the

administration of justice. He heard, therefore, the repre-
sentations of the Cabinet Ministers without the least dis:
position to attend to them; insomuch that the Premier ac-
counted for his inflexibility by observing that ¢Pratt had
got to the top of his preferment, and was therefore refractory
and not to be governed by them.”” According to our no-
tions, we should rather blame the Chief Justice for suffering
interviews with a party in a pending proceeding, for we read

 with surprise this mitigation of his supposed sternness:

AD. 1723,

However, when Doctor Colbatch, by advice of the Lord
Chancellor, waited on the Chief Justice at his house in

-Ormond Street, he behaved to him with considerable candour
" and mildness; he declared, indeed, that he viewed the
. offence in a serious light, but assured him that he would take

no advantage of his having privately acknowledged himself
auther of the book.”~—The writer of Jus Academicum, for
having said, in allusion to the Court of King’s Bench granting
writs of mandamus and prohibition against the University of
Cambridge, “that they who intend to subvert the laws and
liberties of any nation commonly begin with the privileges
and immunities of the Universities,” was sentenced by Chief
Justice Pratt to be imprisoned; fined 50Z, and bound over
to his good behaviour for a twelvemonth, *

~ Then followed Bentley’s application for a mandamus to

) * Monk’s Life of Bentley, vol. ii, ch. xvi. p. 185.%

-
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the University of Cambridge to restore him to his academical
degrees, of which he had been deprived without having been
duly summoned or heard. After the case had been argued
several successive terms, at prodlgnous Iength Chief” Justice
Pratt said, —

¢ This is a case of great consequence, not only to the gentleman
* -who is deprived, but likewise as it will affect all the members of
the: University. It is the glory and heppiness of our excellent
constitution, that, to prevent any injustice, no man is to be con-

- cluded by the first judgment ; but that, if he apprehends himself to

be aggrieved, he has another court to which he can resort for
relief : with this view, the law furnishes him with appeals and
with writs of error; and in- this particular case, lest the party
complaining should be remediless, it has become absolutely ne-
- cessary for this Court to order the University to lay before us
the state of their proceedings against him, so that if they have
erred he may have right done to him, or if they have acted ac-
cording to the rules of law, their acts may be confirmed. The
University ought not to consider it any diminution of their
honour, that their proceedings are examinable in a superior court.
For my own part I am sure it is a consideration of great comfort
to me, that, if I'do err, my judgment is not conclusive, and my
mistake may be rectified. As to Dr, Bentley’s behaviour when
served with process out of the Vice-Chancellor's Court, I must
say that it was very indecent, and I can tell, if he had said as
much of our process, we should have laid him by the heels for it.
But however reprehensible it might be for him to say of the Vice-
Chancellor, stult? egit, such words will not justify a suspension or
deprivation of academical degrees. Be these matters how they
will, surely he could not be deprived without notice. Our law
adopts the first rule of natural justice, that no man shall be con-
demned till he has been heard or had an opportunity of being
heard in his defence. The Vice-Chancellor’s authority ought to
be supported for the sake of keeping peace within the University,
but then he must act according to law, which I do not think he
has done in this instance.”

The Puisnies concurred,-one of them citing a precedent of
high authority — Adam and Eve’s case before God himself.
Fortescue, J.: “ Even God himself did not puss sentence
upon Adam before he was called upon to make his defence.
¢ Adam (says God), where art thou? Hast thou eaten of
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the tree whereof 1 commanded thee that thou shouldst not
eat?” And the same question was put to Eve also.”—A
peremptory mandamus was granted.*

There was only one state trlal before Chief J ustice Pratt,
that of Christopher Layer, prosecuted for having conspired
to bring in the Pretender by means of a French invasion.
On this occasion there was exhibited from the bench a harsh-
ness which reminds us much more of ante-Revolution judges
than of the mild demeanour of Holt. The prisoner, a gen-
tleman of birth and education, having been brought to the
bar at his arraignment loaded with irons, said,—

“ My Lord, I hope I shall have these chains taken off, that I
may have the free use of that reason and understanding which
God hath given me. They have brought upon me the strangury
to a degree that is very painful; and if I am told truly that your
Lordship is afflicted with that distemper, you will pity me. I
hope that these chains shall be taken off in the first place, and then
I hope that I shall have a fair trial.” Pratf, C.J.: “ As to the
chaing you complain of, it must be left to those to whom the
custody of you is committed by law, to take care that you may not
make your escape ; when you come to your trial, then your chains
may be taken off” Sir Robert Raymond, A. G.: “I am sure
nothing is }ntended but that he should bave a fair trial; but to
complain- here of chains, carries with it a reflection of cruelty,
and we know what effect these things may have abroad. The
prisoner hath been kept as all persons in his circumstances are
when they have been attempting to make an escape.” Prati, C. J.:
“ Alas! Ifthere hath been an attempt to escape, there can be no
pretence to complain of hardship; he that hath attempted an
escape once, ought to be secured in such manner as to prevent his
escaping a second time.” Sir Philip Yorke, S. G.: “It is well
known that when this gentleman was in the custody of a mes-
senger, he not only made an attempt to escape, but actually escaped
out of a window, two pair of stairs high. It does not become the
candour of a person in the prisoner’s circumstances to aggravate
and make such misrepresentation of the usage he has received.”
Gentleman Gaoler of the Tower of London : ¢ My Lord, he never
has attempted to escape since he was in my custody.” Mr.
Hungerford,’ counsel for the prisoner : ©“ My Lord, I beg to be
indulged a few words: that he is in chains now is demonstrable,

-

Y
* ) Strange, 557.; 2 Lord Raymond, 1334,
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and he hath told me they are so grievous that he cannot sleep but
in one posture—on his back. Your Lordship may observe that the
Gentleman Gaoler, who seems to execute his authority with all
humanity, now helps to hold up his chains, otherwise he could not
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stand. I believe I might challenge them to give an instance

where any prisoner was shackled with irons in the Tower before
Mvr. Layer. His" Majesty’s prisoners in the Tower are such
strangers to this usage, that the very materials were wanting there ;
these fetters were sent for from Newgate, and I hope they will be
. sent back thither. Your Lordship hath hinted it‘as an indulgence
intended to him when he comes to his trial, that his irons shall be
taken off; but I humbly insist upon it, that by law he ought not
to be called upon even to plead, till he may exercise his mental
faculties free from bodily torture.” Pratt, C.J.: “ This is nothing
but to captivate the people. What signifies his chains being taken
off this minute, and afterwards put on again the next?” AMr,
Hungerford : “ We might humbly apprehend and hope, my Lord,
that the better to prepare himself for his trial, he may continue
without his chains till after that time.” Pratt, C.J.: “1 am of
" another opinion 3 and if we should order his chaing to be taken off,
and he run away, I do not know but we are guilty of his escape.
He shall have a fair and a just trial, but to make objections in
matters of this nature is to cast a reflection on the Court for not
deing that whieh is not in their power to do.”

The prisoner was undoubtedly guilty, but the harsh manner
in which his trial was conducted throughout excited a strong
sympathy in his favour: he was regarded as a martyr ; and
bis head being stuck upon Temple Bar, it was carried off,
and long preserved as a relic. *

I am not aware of Pratt coming upon the political stage
on any other occasion, except when he was consulted with
the other Judges upon the questions which arose out of the
disputes between George I. and the Prince of Wales (after-
wards George IL.), respecting the power of the reigning
King, by his prerogative, to regulate the education and
_ marriages of his grandchildren. He spoke immediately after
Baron Montagu, who had no better reasons to give in favour
of the King than the discipline among the patrlarchs, who
educated and governed all ‘their grandchlldren and great-

¢
* 16 St Tr. 94324,

His opi-
nion re-
specting
the power
of the
King in
the mar-
riage and

_education

of the royal
family.



188

CHAPD,
XXVIL

A.n, 1743
—1725.

REIGN OF GEORGE T.

gra.ndchildren, and that the King is called parens patriz et
Custos regni et pater-familias totius regni.” Pratt tried to
fortify himself by modern precedents : —

% The regulation of marriages in the royal family,” said he, «is
an undoubted prerogative of the Crown, proved by all the argu-
ments the nature of the thing is capable of, constantly claimed,
enjoyed, and submitted to, the contrary being ever taken to be a
great offence and sometimes thought high treason. The Countess
of Shrewsbury’s case, 12 Rep. 94., is very strong. The Duke of
Suffolk’s attempt was held higlr treason, proving that, at all events,
it is an offence of magnitude. The case of the Princess of Orange
in Charles IL’s time.is very material. The King made the match,
and the Duke of York her father was against it. The Princess"
of Modena wished. to prevent it; but the King's answer was,
‘it is by my consent, and none may gainsay it Here is the
claim of prerogative against the opinion and wishes of the father.

- Now as to the educatlon of the children and grandchildren of the

His death.

royal family, that is.a natural and necessary consequence,—if the
-crown has the marriage of the royai family, it hath the care of

their education. If not educated well, they cannot be married
well.. The King having the end, should havethe means; he must
take care of their persons that they may not be disposed of to the
prejudice of the nation. This prerogative never was disputed by
any of the royal family, and many have been prosecuted for the
breach of it. Not a few of thé distractions and confusions which
attended the" differences between the Ilouses of York and Lan-

_caster arose from the marriages and education of the children of the

blood royal not being regulated by the sovereign on the throne.” *

When Lord Macclesfield, on his impeachment for corrup-
tion, was deprived of the great seal, there was a general ex-
pectation that it would have been transferred to the Chief
Justice of the King’s Bench, who, without being an intriguer,
like his predecessor, was well esteemed both by the King and
the Prime Minister, and probably would have been preferred
by them to Sir Peter King, the Chief Justice of the Common
Pleas; but, while the impeachment was pending, Sir John
Pratt was struck with a mortal disorder, of which he died at
his house in Ormond Street, on Wednesday, the 24th of
February, 1725. .

If he was not very eminent for his talents or public ser-

*.15 St. Tr. 1216,
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vices, it should be known to his credit that no graver charge
was ever brought against him than that, being the proprietor
of Begeham Priory, in Kent, he dismantled the church, the
roof of which was still standing, and laid out the site of it
in a pleasure-garden, with flowers and gravel walks,” *
Having had an immense number of children by two wives,
and having been careless about his pecuniary affairs, he left
his family nearly destitute ; but if he had been favoured with
a glimpse into futurity he might have seen a son of his Lord
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High Chancellor, and his grandson and great g orandaon mar-

quesses and kmghta of the garter.

Sir John Pratt was succeeded in the office of Chief Justice
of the King’s Bench by a man very distinguished in his day,
who was himself raised to the peerage, and was looked upon
as the founder of a patrician house, but whose line soon
became extinct, and who is now little known beyond the pre-
cincts of Westminster ITall.

Although LorD RAYMOND was said to be descended from
the Crusader of his name celebrated by Tasso, his branch of
the family had fallen into great decay, and his grandfather
was a trader in the City of London. His: father, however,
studied the law, had considerable success at the bar, and in
the reign of Charles II., by the combination of extraordinary
learning and extraordinary servility, was made a Puisne
Judge, first of the Common Pleas, and then of the King’s
Bench. This unprincipled Judge showed peculiar zeal in the
famous QuO WARRANTO prosecution for subverting the liber-
ties of the City of London. Chief Justice Saunders being
then at death’s door, Sir Thomas Raymond loudly declared
that ¢ the Court was unanimously in favour of the Crown on
all the points whieh had been discussed ;” and he ight pro-
bably have sucéeeded in his object if he had not been rivalled
by Jeffreys, whose splendour of infamy dimmed every lesser
noxious light which might otherwise have attracted the ex-

ecrations of mankind. The aspiring Puisne himself died

(some said from vexation at his disappointment) while still
a young man® If he had sarvived, he no doubt would have
* Hasted’s Kent, ii. p. 380.
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CHAP, been'tried in the capacity of Chief Justice by James IL.; and,
XXVL  if there had been no limit to his servility, he might have con-
* tinued to preside till the King’s power to dispense with all
statutes, and to enforce martial law in time of peace, after
being established by judicial decision, was upset by physical
force. He left behind him a high reputation as a lawyer,
although a very bad one as a pohtlcmn and a volume of Re-
ports compiled by him proves that he was a complete master
of all the wiles of his profession.*
A.p. 1683, At his death, his only son Robert, the subject of this little
memoir, was only ten years old, and so escaped the contami-
nation of his training. The lad naturally called himself a
Tory, and he continued inclined to high. prerogative notions
till he saw reason to change his side; but through life he
maintained a fair character for honour and lndependence.

1 find no more authentic account of his education than the
inseription on his tomb, which represents him as having been
early imbued with a love of classical learning, and as having
devoted himself with extraordinary assiduity and success to a
scientific study of jurisprudence.

Heiscalled  He was called to the bar in the year 1694, being then

tothebar. an accomplished lawyer, and he soon goﬁ into extensive
practice. ~

His emi- His professxonal prosperity he himself ascribed to his habit

:‘:;‘:Z::a of reporting. He was determined to rival, and he greatly
excelled, the fame of his father in this line. Not only when
he was a student, but when called to the bar, when Attorney
General, and when Chief Justice, he wrote an account of all
the most remarkable decisions in the Court of King’s Bench,
giving the arguments of counmsel and the opinions of the
.judges with admirable point, vigour, and exactness. f

an, 1702. . The first considerable case in which he appeared as counsel

- Xlit‘;“‘fz‘:g was the prosecution, before Lord Holt, of Hathaway the im-

toby the  postor, who pretended that, being bewitched, and having fasted

Proseet-  forty days, he vomited pins, and who, under pretence of dis-

tion of an
impostor.  enchanting whimself, had assaulted and drawn *blood from the

% He died while on the circuit in the spring of 16883, in the 50th year of his
age.

+ His published Reports extend from I}aster, 6 Will. & Mary, to Trinity,
8 & 6 Geo. II.
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supposed witch. Mr. Raymond was mainly instrumental in

obtaining the conviction of  this miscreant, which opened the
eyes of the public to the frauds and follies of witcheraft,
although, during the seventeenth century, they had strangely
grown with advancing knowledge, to the unspeakable disgrace

of legislation and-of the administration of criminal justice in -

England.*

He likewise assisted in prosecuting the famous Beau Field-

ing for bigamy in marrying the Duchess of Cleveland, his p

former wife being then living. - The case turned chiefly upon
the validity of the first marriage by a Roman Catholic priest.
in a private room, and Mr. Raymond’s -argument to prove
its validity prevailed. +

Being much connected with the Jacobites, he was employed '

as counsel for David Lindsay, member of a distinguished
family in Scotland, who, having gone from that country to

* The severest statutes against witcheraft were passed after Lord Bacon
had published the most valuable of his immortal works, and they were blindly
acted upon in the age of Milton and Dryden. Mr. Raymond had drawn the
indictment against Hathaway. A specimen of his legal Latinity taken from it
may amuse the reader: — ¢ Quod quidem Richardus Hathaway nuper, &e.,
laborer, existens persona malor’ nomenis et fama et impostor, et machinans et
malitiose intendens quandam Saram Marduck ux’ cujusdam Edwardi Murdock,
‘Waterman, foeminam per totum vitee suze tempus existen’ honestam et piam, et
non Sagam ( Anglice, a witch), nec Magiam (Anglice, witcheraft), Incantamen-
tum ( Anglice, enchantment), Fascinationem ( Anglice, sorcery), unquam exer-
cert, in periculo vitz suz amissionis inducere 11 die Febr. &e. in presentia et
auditu diversorum personarum, falso, militiose, diobolice et scient’, et ut falsus
impostor, preetenebat et asserebat seipsum per eand’ Saram -fuisse fascinatum
(Anglice, bewitched) et occasione fascination’ illius non posse edere et per mag-
num tempus scil’ per tempus decem septeminar’ jejunasse, ac diversis morbis
affici, et quod ipse per ipsius Richardi extractionem sanguinis ejusd’ Sare per
sculpationem a preetens’ fascinatione prad’ liberat’ foret; quodque preedict’
Richardus, vi et armis eandem Saram scalpsit, et sanguinem ipsius Sarze per
scalption’ ilF’ extraxit, &e., ubi revera et in facto prad. Richard’ nunquam fas-
cinatus fisit et nunquam jejunasset per spatium prad’ nec per aliquod magnum

- tempus,” &e, &e. - -

‘The sentence will give pleasure, After saying that he is to pay a fine of 100
marks, it thus proceeds: — “ Et quod stabit in et super pilloriam Die Sabbati
proximo in magis publico et aperto loco iri Southwarke, inter horam decimam
et horam tertiam ejusdem diei per spatium duarum horarum cum papiro super
caput ejus denotante offensam-suam,” &e. The same ceremony is to be repeated
before the Royal Exchange, and again at Temple Bar. Then he was to be
committed to the House of Correction: —“ Et quod flagelletur-die proximo
post adventum suum in Domum Correctionis pradict’ et quod custos praedict’
custodiat enm quofidie ad duram laborem per spatium dimidii unius anni,” —
14 St. Tr. 639. <

+ 14 St. Tr. 1827.  Secus if the clergyman had been a Presbyterian minis.
ter. This compliment to the Church. of Rome became necessary from the An.
glican Chureb acknowledging the sufficiercy of Popish orders, so as to keep up
its own descentﬁ from the Apostles.

-

- ®
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%{( Q’ll’ "France, in the service of the exiled James I1., had come into
-~ England without having obtained permission under the privy
1710, seal to d8 so, and was now indicted on an act of the English
' parliament %hich made it treason for any of the King’s sub-
Jjects who were abroad when it passed, to come into England,
without the King’s permission under the privy seal first had’
and obtained. - The facts were not disputed, and the case
resolved itself into a question of law, * whether a native of
Scotland was bound by this statute ?” Mr. Raymond power-
fully argued that, Scotland and Fngland remaining separate
and independent, thé Parliament of England could not legis-
late for Scotland or Scotchmen : but, in answer, the Attorney
General cited Calvin’s casé, which was intended for the bencfit
of Scotland, and by which it was decided that all Scotchmen
born since the union of the crowns by the accession of James
I. were to be -considered entitled to the same privileges as
native-born Englishmen. Mr. Raymond, in reply, without
impeaching the autholity of this very questionable judg-
ment, argued that a native-born Scotchman might be per-
mitted to inherit and hold lands in England, without being
liable while he remained in his own eountry, ot did not re-
side in England, to be subjected to the pains of treason by
an English Parliament. Chief Justice Holt and the other
Judges present overruled the defence, and sentence of death
was passed upon the prisoner; but, the public being shocked
by such a straining of the law, he was respited and par~

doned. * ‘

Mr. Raymond, although he devoted the greatest portion of
his time to his profession, was by no means indifferent to
politi¢s, and still cherished a coxdial hatred of the Whigs.
He saw, therefore, with extreme delight the blunder which
they committed in .the impeachment of Sacheverell, and he
assisted Harcourt with his advice in defending the champion

May 13, of the High ‘Church. Accordingly, he was rewarded with
Raymond the office of Solicitor General, and received the honour of
made Soli- . . »
“citor Ge- kmght’hoo‘l? B » )
',}?ofgle:y the .~ As member for Lymington, in Hampshire, he now
entered the House of Commons; but he seems to have
' © % 1456 Tv. 9871036,
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confined himself, while in office, to the routine law business
of the Government there. .

He attached himself chleﬂy to Bohngbroke, and he is
supposed to have been privy to the scheme of this bold in-
triguer to bring in the Pretender at the death of Queen
Anne. Of course he was turned out on the accession of
George I .

For six years he rematmed in opposition, —occupied, like
most of his contemporaries, in intriguing alternately with the
banished royal family, an®with Tories who wére willing to
submit to the established order of things if they themselves
might hope by any chance to get into power.

The only-great display of his eloquence preserved to us is
his speech against the Septennial Bill, which is very curious
as .showing us that the Church-and-King men of that day
held the same language with the modern Chartlst's respecting
annual parliaments :— ‘
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«T fear,” said he, “the prolonged duration of parliaments will be -

no cure for the general corruption supposed to arise from frequent
elections; for as the period for which the member is to sit is pro-
longed, the price of his ¥eturn will increase in the same proportion.

An annuity for seven years deserves a better consideration than |

for three, and those who are willing to give money for their seats

will be governed in the bargain by the true principles of com-
merce. Nothing will so effectually check corruption as annual
parliaments. That was our ancient constitution, and every de-
parture from it has been mischievous. A long parliamentis plainly
destructive of the subject’s right, and many ways inconsistent with
the good of the nation. Frequent new parliaments are our con-
stitution, and the calling and holding of them was the practice for
many ages. Before the Conquest, parliaments were held three
‘times every year,—at Christmas, Itaster, and Whitsuntide. In
Edward IIL’s reign it was enacted ¢that,parliaments shall be
holden every year, or oftener if need be.” This must be under-
stood of new parliaments, for prorogations and long adjournments
were not then known, and were not heard of till the reign of
Henry VIIL, who found that it best suited his tyrannical pur-
. poses to keep up a standing body of slavish representutives whom
he had cou‘upted or intimidated.” After giving at great len"th
the history of thie Triennial Act about to be repealed, he thus

YOL. I, * ~
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concluded : — * Frequent and new parliaments create a confidence
between the Xing and his people. If the King would be ac-
quainted with his people and have their hearts, this is the surest
way. I camhardly think that youn wish to perpetuate yourselves;
yet you might do so on the same arguments; and if you pass this

'Dbill, I cannot doubt but that before the end of the seven years

there will be another bill for a further prolongation. But at the
end of the time for which you were chosem, the people will say,
¢ you are no longer our representatives; we chose you for three
years and no longer, and you cannot choose yourselves for an ex-

“tended period ; henceforth you are ®supers, and we have a right

to put you down.” * And I must say that, in my own poor opinion
(with great submission do I speak it), King, Lords, Commons,
can no more continue a parliament, than they can create a par-
liament without the choice of the people.” *

* As the seeming stability of the new dynasty improved, the

‘ high Toryism of Sir Robert Raymond was softened down;

Am. 1720,

e joins
the Whigs
and is made
Attorney
General.

. May 9."

and, at last, he was induced to take office, along with Walpole
and Townshend, in the administration of Lord Stanhope. A
vacancy in the office of Attorney General arose, when (lzor-A
resco referens) Lietchmere, who had enjoyed some eminence in
his day, was consigned to oblivion by being created Chancellor
of the Duchy of Lancaster and a peer. Raymond had con
tracted an intimacy with Walpole during the short period
when this sagacious statesman was himself in opposition;
and, being warned by him against the evils of permanent
banishment from power, professed to discover that the Whigs
were now much more reasonable than when headed ,by
Godolphin and Marlborough, and declared that he might join
them without any sacrifice of principle or consistency. Ile
refused to serve under Sir Philip Yorke, who, about a year
before, had been appointed Solicitor General at the age of
28, and whose friends were impatient for his further promo-
tion. Many taunts were thrown out against the renegade
Tory ; but Walpole, knowing his value as a law officer of the
Crown, warmly supported him, and, on the retirement of

hLetchmexe, he hecame Attorney General.

Tt is to the credit of Raymond and Yorke that they acted

“together very cordially. The chief state trial which they

* 7 Parl, Hist, 335.
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had to conduct jointly .was the prosecution of Christopher
Layer for high treason. On this océasion, Mr. Attorney
General Raymond thought limself bound to shew that he
was now entirely free ﬁom the taint of Jacobitism, and thus
he commented upon the prisoner’s scheme to bring in the
Pretender : —

“ Gentlemen of the Juiy : You will readily agree with me that'
nothing can be more dreadful to a true Briton who hath any
regard for himself or his posterity, or love to his country, than the
fatal consequences which must inevitably have attended such
wicked designs had they been carried into execution with success.
‘What could any one have expected from a rebellion in the heart
of the kingdom, but plunder and rapine and murder, a total sus-

- pension of all eivil rights, and a terrible apprehension of something
yet worse to come? All this must have been endured, even if the
attempt should have been disappointed at last. But had it pros-
pered, had his Majesty’s sacred person been seized and imprisoned,
and had the Pretender been placed on the throne, what a scene of
misery had opened! A mild administration, governed by the law
of the land uuder an excellent prince and as just and merciful as
ever wore the crown, must have given way to arbitrary rule under
a popish tyrant; all your estates must have been at the will of a
provoked .and exasperated usurper; liberty must have been for
ever subverted, and the best of religions would be suppressed by
Romish superstition and idolatry. . Nor would these dreadful
calamities have been confined within the bounds of his M'Uesty 3
dominions ; for should the present happy. establishment in this.
kingdom (the chief bulwark of the Reformation) be destroyed,
there is great reason to fear that the Protestant religion would ere
long be extinguished.”

He then proceeded to open the facts of the case in a style
of invective and rhetorical exaggeration which would be very
much censured in an Attorney General of the present times,
but which was then thought quite excusable. The prisoner
was certainly guilty, and Raymond, by all except his old
friends the Jacobites, was praised for convicting him.*

Nevertheless, Mr. Attorney found his position, both at the
har and in the House of Commons, rather irksoge. Bishop
Atterbury’s case came on; and, in taking part against this

* 16 St. TrS94—324.
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celebrated prelate, he incurred mueh odium, and was often
reproached as a turn-coat. He therefore wished for the
tranquillity of the bench; and, there being no chiefship
likely to become vacant soon, he astonished the world by
sinking into a Puisne-Judge of the Court of King’s Bench,
in the room of Mr. Justice Eyre. There never before had
been an instance of an Attorney General accepting a puisne
judgeship, and hardly any of his condescending even to become

~Chief Baron of the Exchequer. Till the Revolution, when

parliamentary government was established, and the practice
began of his going out with the administration which had

appointed him, his tenure was as secure as that of the judges;
and, drawing higher emoluments than any of them, the great
seal alone could tempt him readily to give up his office as
long as his health and strength enabled him to discharge its

-laborious duties. Raymond now, probably, rued his ratting,

but return to Toryxsm was impossible, and his only resource
was a retreat in which he would be entirely rescued from
politics.

On the 31st of January, 1724, he was called Serjeant,
giving rings with the motto “Salva libertate potens, and, on
the 3d of T F ebruary followm he took his seat as junior Judge
in the Court of King’s Bench »

Henceforth he devoted himself exclusively to his Judlcml

‘duties, and he soon showed that he was destined to acquire

the reputation of a great magistrate. He was not only
familtarly acquainted with all professional technicalities, but
he possessed an enlarged understanding, and he was capable
of treating jurisprudence as a science. IHe, therefore, rose
very much in public estimation, and (what was of more im-
portance to his further advancement) he retained the friend-

-ship of Sir Robert Walpole, who had becom¢ Prime Minister,

and was desirous of indemnifying him’ for the sacrifices he
had made in joining the Whigs.
Accordingly, he was appomted_ a Lord Commissioner of

* The next judge who followed, this example was Sir Vicary Gibbs. « When
Mr. Percival was shot at,” says Lord Brougham, “his nerves, formerly excel-
lent, suddenly and entirely failed him; and be descended frora the station of
Attorney General to that of a Pmsnex*}udge in the Common Pleas.”— States-
men, vol. i. p. 188. .
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the Great Seal when Lord Macclesfield was forced to resign
it; and some thought that he was.likely to be the successor
of that illustrious delinquent. DBut it so happened that, about
the same time, Lord Chief Justice Pratt died, and he in-
finitely preferred the chiefship of his own court to being
again launched on the tempestuous sea of politics. He him-
self, at the commencement of his Reports for Easter Term,
1725, gives us this simple statement of his elevation ; —

“ Memorandum : that Sir John Pratt, K;light, Chief Justice of
the King’s Bench, died Wednesday, February the 24th last past,
and I was created Chief Justice in his place by writ bearing teste
March 2., and was swern into the office March 3. following before
Sir Jeseph Jekyll, Knight, Master of the Rolls, and Sir Jeffery
Gilbert, Knight, one of the Barons of the Exchequer, then two of
the Lords Commissioners for the custody of the Great Seal; not-
withstanding which, T continued one of the Commissioners of the
Great Seal, and Serjeant Reynolds was sworn in before me and the
other Lords ?ommissioners to be my successorasa Puisne Judge.” *

He continued to preside in the Court of King’s Bench,
with high distinction, above seven years ; and, as a testimony
of respect for his services, he was raised to the peerage by
the ‘title of Lord Raymond, Baron Raymond of Abbots
Langley in the county of Hertford, being the third Chief
Justice of the King’s Bench who had received a similar
honour. 4 _ "

We know from contemporary testimony that he was much
admired and respected as head of the Common Law; but we
have now very slender mecans of estimating his merits.
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Although he continued the Reporter of the Court of King’s

* 2 Lor¢ Raymond, 1381.

t Coke, Hale, and many others, are still ealled Lords; but Jeffreys and
Parker were the only preceding Chief Justices who had been ennobled, and
doubts had been entertained whether a peer could sit as a common Jaw judge.

“1730(1), Jan. 21. Then Sir Robert Raymond, Kt., Ld. Ch. J. of His
Majesty’s Court of King’s Bench, being, by letters patent, dated 15 die Januarii
1730, Annoq. regni Georgii Secundi Regis Quarto, created Lord Raymond,
- Baron of Abbots Langley, in the county of Hertford, was, in his robes, intro.
duced, between the Lord De Lawarr and the Lord Bingley, also in their robes;
the Gentleman Usher of the Black Rod, Garter King of Arms, the Deputy

Earl Marshal of England, and the Lord Great Chamberlain, preceding. His'

Lordship presented -his patent to the Lord Chancellor, on his knee, at the wool-
sack ; who delivared it to the clerk ;. and the same was read at the table, His
Lordship’s writ of summons was also read,® &e. He then took the oaths, and was
“ placed on thep lower end of the Barons’ beneh.”—23 Lords’ Journals, 591, 592,

o3
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Bench, and he has handed down to us many of his own de-
cisions, he does by no means the same justice to himself

" which he had done to Lord Holt. This Chief would have

been immortalised by his judgments in the Aylesbury Case
on parliamentary privilege, and in Coggs v. Bernard on the
doctrine of bailments, as Lord Raymond has given. them to
the world — but, from modesty, or from want of leisure, or
from carelessness, during the time when he himself pre-
sided, he hardly ever mentions the Chief Justice separately,
and generally introduces the determination of the case with
the words “per Curiam,” or *the Court thought,” or < we
were all agreed.” Nor do the cases at that period seem to
have been numerous or important; and, to fill up time,
and to appear to have an air of business, the most was made
of every matter which came on for adjudication. Thus the
question * whether nil debet was a good plea to an action of
debt on a deed to recover a penalty for breach of covenant?”
was solemnly argued four different times, in four successive
terms, before the Court would hold the plea to be bad.*

But I can give specimens of Lord Chief Justice Ray-
mond’s performances which do him credit. He it was who
first established the important doctrine that to publish an
obscene libel is a temporal offence, subjecting the party to be
prosecuted and punished as for a  misdemeanor. The,
infamous Edmund Curl, held up to eternal detestation and

" ridicule by Pope in the DuN0C1AD, was charged by a criminal

information in the language then used— ¢ Quod ille existens
homo iniquus et sceleratus ac nequiter machinans et intendens
bonos mores subditorum hujus regni corrumpere, et eos ad
nequitiam inducere, quendam turpem et obscenum Jibellum,
intitulatum ¢ Venus in- the Cloister, or the Nun in her
Smock,” impie et nequiter impressit et publicavit ac imprimi
et publicari causavit [setting out the several lewd passages in
English] in malum exemplum,” &c. Having been. tried and
found guilty by the jury, his counsel moved in arrest of
judgment on the ground that, however he might have been
punishable 1 in the Ecclesiastical Court for an oﬁ’ence contra
bonos mores, this was not an offence of -which® the_common

* Warren v. Couselt, Tr. Term 138 Geo. 1.; 2 St. Tr, 778.
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law could take cognisance; arguing that * notwithstanding
the filthy run of obscene publications in the reign of
Charles II., there had been no prosecution for any of them
in the temporal courts, and that whatever tends to corrupt
the morals of the people ought to be censured ‘only as an
offence against religion by my Lords the Bishops.,” Of this
opinion was Mr. Justice Fortescue, who said, —

“Iown thisis a gréat offence, but I know of no law by which

"we ean punish it. Common law is common usage, and where there
is no law there can be no transgression. At common law, drunken-
ness and cursing and swearing were not punishable. This is but
a general sollcltatlon of chastlty ; and to make it indictable, there
should be a breach of the peace.”. A

Lord Raymond, C.J.: “1 am of opinion that to publish any
writing which, reflects on religion, virtue, or morality, is an act
which tends to disturb the civil order of society, and is & temporal
offence. It is not merely a sin, but a crime; it is directly hurtful
to others, as well as contrary to the soul’s health of the offender.
‘Why is this court called the censor morum if we cannot punish
that which subverts all morality ? For verbal scandal there may
be a suit in the spiritual court, and penance may be inflicted;
but for the injury done to the public by an obscene libel, this is
the proper tribunal.”

The matter stood over till another term, when, Mr. Justice
Page h'wing succeeded Mr. Justice Fortescue, the Judges
were unanimous in discharging the rule to arvest the Judn'-
ment, and the defendant was set in the pillory, ¢as,” says the
reporter, “he well deserved.” *

It was in Lord Raymond’s time that the law of murder
and manslaughter was brought to the degree of precision in
which we notv find it, with all its nice distinctions and refined
qualifications.  The practice then prevailed of the jury
finding the facts by a special verdict, and leaving the guilt or
innocence, or the degree of guilt, of the prisoner as a question
of law to the judges.

One of the most interesting cases of this kind was the trial
of Major Oneby for the murder of Mr. Gower. = These two
gentlemen, noted for their fashion and gallantiics, had a
dispute while playing at hazard in a tavern in Drury Lane,

* 9 Str. 788.; 17 St. Tr. 153,
o4
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and the prisoner called the deceased “an 1mpertment puppy’
the deceased answered “ whoever calls me so is a rascal

“The prisoner then threw a bottle at the head of the deceased,

which brushed his peruke as it passed, and beat some hair-
powder from it. Thereupon the-deceased tossed a candle at
the prisoner without hitting him. They both drew their
swords, but were prevented by thé company from fighting,
and again sat down to play. At the expiration of an hour
the deceased said to the prisoner, ¢ We have had hot words;
you were the aggressor, but I think we may pass it over,”
and at the same time offered him his hand ; — to which the
prisoner answered, ¢ No, damn you ! I will have your blood.”
The reckoning being paid, the company had all left the room
except the prisoner, who, addressing the deceased, said,
“ Young man, come back ; I have something to say to you.”
The deceased returned. Immediately the door was closed,
and the clashing of swords was heard. When the company

‘re-entered they found that the deceased had been run through

the body by the prisoner,—and next day he died of his
wounds. The prisoner had received three slight wounds in
the rencounter. The deceased on’ his death-bed being asked
¢ whether he received his wound in a manner called fair among
swordsmen ?” answered ¢ I think I did.” The jury found

~ that, « from the throwing of the bottle till the mortal thrust

was given, there had been no reconciliation between the
parties; — but whether this was murder or mqnslaughter,
they prayed the advice of the Court.” The counsel were
about two years in drawing up the special verdict which
stated these facts; and the prosecutor took no steps to bring
the ease to a hearing, seeming rather inclined to let the pro-
ceedings drop. But the prisoner, who had been living all the
time gaily in Newgate, grew very confident, and feed counsel
to move the Court to fix a day for proclaiming his innocence.
The special verdict was twice argued ; first before the four
Judges of the King’s Bengh, and then before all the twelve
Judges of England. .
Sevyeant Eyre and Mr. Lee (afterwards Chief J ustlce), counsel
or the prisoner, argued that this was a case of manslaughter, for
which the punishment Was mercly burning in the hand; con-
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tending that ¢ there was here no malice aforethought, which was
necessary to murder ; the killing was on a sudden oceasion ; man-
slaughter is killing without premedltatlon 3 ira furor brevis est;
and therefore, as a madman, the party is excused for what he does

in a transport of passion: the calling the prisoner a rascal was'

what no man of honour could put up with, and this was the be-
ginning of the quarrel; the fighting was as sudden as the re-
proachful words: words alone 'would not reduce the offence to
manslaughter, and if the prisoner had at once stabbed the de-
ceased it might have been murder; but there was an interchange’
- of blows, and the deceased himself allowed that it was a fuir fight ;
“there was an interval, but ne reeonciliation, and the law has fixed
no certain time when the presumption arises that the passions of
men are cooled : besides, no one saw the beginning of the actual
affray ; the deceased certainly struck several blows, and might have
first struck and wounded the prisoner before the latter even drew
Jhis sword the second time : the law under such circumstances
would mercifully presume provocation, which would reduce the
case to manslaughter.” : '

Lord Raymond, in a very long and most admirable JudO'-‘

ment, pronounced the unanimous opinion of ‘all the Judges
that the prisoner was guilty of murder. After showing that
the malice necessary to constitute murder was not a sett]ed
anger or long cherished revenge,. but unprovokéd deadly
violence without provocation or excuse, he observed, —

¢ Mr. Gower did nothing that could reasonably raise a passion
in Major Oneby. The answer of Mr. Gower, on being called an
impertinent puppy, was not more than might have been expected,
that ¢ whosoever called him so was a rascal’ Major Oneby, who
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had begun the abusive language, then violently threw the glass =

bottle. After they had been restrained from fighting, and had sat
an hour at play, the proposal of My. Gower ought to have ap-
peased Major Oneby; but what was his answer? ‘No, damn
you, I will have your blood!’ These words show his malicious
intent even in throwing the bottle. Then followed the imperious
and insolent command, ‘"Young man, I have something to say to
you!’ As soon as Mr, Gower had returned, the door is shut, and
* a clashing of swords is heard, when Mr. Gower received the
mortal wound of which he died. If the prisoner had mulice against
the deceased, though they fought after the door was shaut, the in-
terchange of blows will make ‘no difference ; for if A. has malice

against B. and meets B. and strikes him, B. draws, A. flies to the
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wall, A. kills B., it is murder. Nay, if the case had been that
there was mutual malice, and they had met and fought, the killing
had been murder. Al the Judges are of opinion that in this
case there was malice in the prisoner. The defence rests upon

*this being a sudden quarrel in which there was great provocation

from the deceased ; but if there was sufficient time for the blood to
cool, and reason to get the .better of the transport of passion
before the mortal wonnd was given, the killing will be murder,
and all the Judges are of opinion that the act was deliberate. It
was not necessary that malice should be found by the jury in the -
special verdict. This is matter of law for the Court. The jury
may find a general verdict, either that the prisoner is guilty of
murder or of manslaugl'lter ; but if they find the facts specially, the
Court is to draw the conclusion, whether there was malice, or
whether the deed was done on a sudden transport of passion. It
has been adjudged that if two men fall out in the morning, and
meet and fight in the afternoon, and one of them is slain, thisis,
murder, for there was time to allay the heat, and their meeting

was of malice. Though the law of Enrgland is so far peculiarly

favourable (I know no other law that makes such a distinction
between murder and manslaughter) as in some instances. to
extenuate the greatest of private injuries, as the taking away a
man’s life is, yet it must be such a passion as for the time de-
prives him of his reasoning faculties ; for if it appears that reason
has resumed her sway over him, if it appears that he reflects,
deliberates and considers before he gives the fatal stroke, the
law will no longer, under the pretext of passion, exempt him from
the punishment inflicted on murder. It is urged that, from the
prisoner’s three wounds, a new and sudden quarrel might have
arisen, in which Mr. Gower might be the aggressor ; but it lies on
the party indicted to prove this quarrel, and none such being
found by the jury, we are not at liberty to presume that there was
any. The last fact relied upon is, that Mr. Gower on his death-
bed allowed that the fight was fair. The answer is, that if A.
have malice against B., and they meet and fight, though the fight
is never so fair according to the law of arms, yet if A. kills B. it

- will be murder.” Lord Raymond then cited all the authorities on

the subject from the earliest times in support of the doctrines he
had laid down, and he concludes his own report of the case with
the following “ Memorandum : As soon as I had delivered
this resolution, I desired my brothers Fortescue, Reynolds, and
Probyn, that if they disapprovad anything I had laid down, they
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would express their disapprobation, but they publicly declared
that they consented in omnibus.” *

The prisoner declared that, *as he hoped for mercy at the
hands of Almighty God, he had never used the expression so
much pressed against him, < I will have your blood;’” and,
having fought with distinction in all the Duke of Marl-
borough’s campaigns, he prayed ¢ that he might be re-
commended to his Majesty’s clemency for ‘his past services
in the cause of his country.”

Lord Raymond: ¢ As to the words, s%eing that they were
sworn to, and stand in the special verdict, I am sorry to say your
denial ¢an avail you nothing ; and, we sitting here only to declare
the law, you must apply elsewhere for mercy.”

Mr. Justice Fortescue,, the senior Puisne Judge, pro-
nounced sentence of death. DBefore the day fixed for the
execution, came news of the death of George I. at Osnaburgh,
and great interest was made with the new Sovereign to begin
his reign with an act of grace by pardoning Major Oneby;
but George II. declared that, *the Judges having unani-
mously adjudged the prisoner guilty of murder, the law should
take its course.” Nevertheless, Major Oneby disappointed the
executioner by opening an artery in his arm, so that he bled
to death, the night before'the day when he was to be hanged
at Tyburn{, and he was buried in a highway with a stake
driven through his body. Although he had been a gal-
lant soldier, he was a man of very bad moral character,
having lived, since his regiment was reduced at the Peace of
Utrecht, as a professional gamester, and having before killed
several antagonists in duels brought on by his extreme
arrogance. §

The next trial for murder which I have to mention arose
out of an address to the public by THOMSON, in his WINTER,

* 2 Lord -Raymond, 1500. .

+ One contemporaneous -account says, — % About seven in the morning he
said faintly to his footman, who came into the room, ¢ Who is that, Philip?’
A gentleman, coming to his bed-side soon after, called ¢ Major ! Major !’ but,
hearing no answer, drew open the curtains and found him weltering in his
blood and just expiring. Mr. Green, a neighbouring surgeon;* was instantly

. sent for; but before he came the major was dead. He had made so deep a
wound in his wrist with a penknife that he bled to death.”

1 17 St. Tr. 30—~74.; 2 Str. 766.; & Ld. Raym. 1485.; 1 Burr. 178.;
Select Trials at the Old Bailey, ii. 153. :
I
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in favour of the miserable victims then confined in our gaols.
This was caused by the death of a prisoner in the Flect of the
name of Arne, who had been confined for debt, and had expired
under circumstances ‘the most heartrending. The poet, after

‘a compliment to the humanity of some humane individuals

who, * touched with human woe,” had searched “into the
horrors of the gloomy gaol,” thus proceeds : —

. . . % Where sickness pines, where thirst and hunger burn,
And poor misfortune feels the lash of vice.
O great design ! if gxecuted well,
With patient care, and wisdom-temper’d zeal.
Ye sons of mercy ! yet resume the-search ;
Drag forth the legap monsters into hight,
Wrench from their hands oppression’s iron rod,
And bid the cruel feel the pains they give.”

In consequence, the affair was taken up by the House of
Commons, who, after an investigation by a select committee,
addressed the Crown, praying that John Huggins, the
warden, and James Barnes, the deputy warden, of the Fleet,
should be prosecuted by the Attorney General for the murder
of Edward Arne.

The trial came on at the Old Bailey before Mr. Justice
Page, when the jury returned a special verdict, finding “ that
while Huggins was warden, and.Barnes deputy warden, of
the Fleet, Arne was committed to that prison; that Barnes
copfined him ‘in a cold, damp, unwholesome cell over the
common sewer, knowing the same-to be dangerous to life,
and kept him there forty days, absque solamine ignis, necnon
siné . aliqué matula, scaphis, vel aliguo alio hujusmod:

* utensili* ; that Arne died from this imprisonment; and that

during his detention in the cell Huggins was once present,
saw him under the duress of the said imprisonment, and
turned away without doing anything to relicve him.” After
the special verdict had been twice argued before the Judges,
Lord Raymond delivered judgment: — :

“ In this-case two questions arise: — 1. What crime the facts
found upon Barnes in the special verdiet will amount to? 2..
Whether the prisoner Huggins is guilty of the same offence with
Barnes? As tothe first question, it is very plain thdt the facts
found upon Barnes do anount to murdér in him. Muxder may be .

-

11
* Al indictments and special verdicts were still in Latin.
-
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committed without any stroke. The law has not' confined the,
offence to any particular circumstances or manner of kiiling;
there are as many ways to commit murder as to_destroy man.
Murder is where a man kills another of malice, so he dies within a
year and a day ; and malice may be either expressed or implied.
Upon the facts found there is plain malice arising in construction
of law. If a prisoner by duress of the gaoler comes toan untimely
end, it is murder, without any actual strokes or wounds. The law
implies malice in such a case, because the gaoler acts knowingly in
breach of his duty. A prisoner is not to.be punished in gaol,
but to be kept safely. The nature of the act is such as that it
must apparently do harm, Tt is also cruel as it is committed upon
a person who cannot help himself. So the charge of -murder
against Barnes is fully established. 3. The next question is,
whether Huggins-be guilty of the same offence; and the Judges
are unanimously of opinion that upon the facts found he is neither
guilty of murder nor of manslaughter. As warden, he shall

answer for the acts of his deputy civilly, but not criminally. It no-

where appears in the special verdict, that he ever commanded or

directed, or consented to, this duress of imprisonment which was .

the cause of Arne’s death. The verdict finds that once the pri-
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soner Huggins was present, and saw Arne under the duress of the .

imprisonment, and- turned away*; but it by no means follows
that he knew the man to be under this duress. We are told by
the counsel for the Crown that if he saw the man under this duress
he must know it, and it was his duty tq deliver him. But we
cannot take things by inference in this manner. The seeing him
does not imply a knowledge of the several facts which make the
duress, which consists of several ingredients and circumstances
not to be discovered mpon sight. If the evidence would have
warranted it, the jury should have found that he knew and that he
consented to'what Barnes had done. JMalice is an inference of
law for the Court, but consent is a fact to be found by the jury.
Then if the verdict be defective, we are pressed for a new trial;
but, without determining the question whether after a special verdict
in felony there may be a venire de novo, we are all of opinion that
this verdict is not so uncertain as that judgment cannot be given
upon it. The facts found are positively found ; but, taken together,
are not sufficient to make Huggins guilty of murder, and therefore
Le must be adjudged NoT GUILTY.” { '

hd ]

* « Qub duritie imprisonament praedicti et se avertit.”
17 8t. Tr. 297—882.; 2 Lord Raym. 1574.

«©
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There is one other case of the same kind before Lord
Raymond, which is worthy of notice. " In the popular rage
then prevailing against gaolers, Thomas Bambridge, a former
warden of the Fleet, was indicted for the murder of Robert
Castell, on the ground that he had confined him in a house
in which there was a man lying ill of the small-pox, a disease
which Castell had not had, and which he caught and died of.
The indictment coming on for trial at the Old Bailey before
Mr. Justice Page, Bambridge was easily acquitted on the
evidence for the prosecution; but, instigated by a mobbish
confederation, who subscribed large sums of money to gain
their object, Mrs. Castell, the widow, sued out an “appeal of
murder” against Bambridge, and likewise against Corbett,

- his deputy, who, in case of need, was to have been called as

his principal witness. The appellees, instead of waging
battle and defending themselves by their champions in the
listed field, as they might have done, put themselves upon
the country, and they were tried by Lord Raymond and a
jury of London merchants. The prosecution was conducted

_with great zeal by Mr. Reeves, afterwards Chief Justice of

the Common Pleas, and Mr. Lee, afterwards Chief Justice
of the King’s Bench ; and they contrived, by dextrous ma-
nagemient, to make out a sort of primd facie case. The
appellees were ably defended by Sexj;eant Darnell and Serjeant
Eyre, who both addressed the jury in their favour in long
and eloguent speeches*®, and, by calling )vitnesseq, they made
out a clear defence. Lord Ray mond, in summing up the
case to the j jury, said, — ~

« This appeal by Mary Castell, for the death of her husband, is
grounded on the doctrine that as the law has particular guards
and privileges in justifying the right of a gaoler in detaining
prisoness in safe custody, so on the other hand he must treat them
humanely and put them into such places as do not prejudice their
limbs and lives ; for if they dre put into such places and they die,
this is murder. If a gaoler brought bodies that were infectious
into a room, so that a prisoner should catch a mortal distemper, or

b . . .

# Tt was only upon indictments in the name of the King that, at common
law, prisoners were deprived of the assistance of counsel in copital cases. If the
proceedmg was by appeal, the triab was conducted as if it had been a civil
action,
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put him into irons by which he should die, the legal result is the
same. Likewise, if a gaoler will take persons that have not a
distemper, and carry them to a room against their consent after
notice given to him that such a distemper is there, it is at his
-peril. In the present case, gentlemen, these circumstances must
be concurrent, that the deceased was carried to the house against
his will ; that the distemper was in the house ; that the appellees
had notice of the distemper being there; that, notwithstanding,
he was carried and kept there, and that thereby he caught the
distemper which was the occasion of his death.”,

He then went over the whole of the evidence, and showed
that, with respect to Corbett, there was nothing to prove
any knowledge of the distemper being in the house, and,
. with respect to Bambridge, that Castell had gone with him
to the house veluntarily, and had made no comp]amt while
there till he caught the infection. The jury found both
appellees Not GUILTY; but, from the popular prejudice
against them, they had been in considerable jeopardy.*

I have now to present to the reader Lord Raymond sitting

as judge on the trial of an information for libel. His autho--

"rity has been mainly relied upon to support the doctrine
“that, in such a proceeding, the truth of the assertion of fact
alleged to be libellous is wholly immaterial, and .that libel or
no hbel is a pure question of law for the Court. - The leading
opposition journal of that day was the CRAFTSMAN, to wlnch
Pulteney, Bolingbroke, and the other antagonists of Sir Ro-
bert \Valpole, were constant contributors. In No. 235.,
dated 2d of January, 1730-1, there appeared a letter which
purported to come from a correspondent at the Hague, but

which in reality was written by Bolingbroke in London,

most bitterly inveighing against the foreign policy of the
Government, and imputing very disreputable conduct to
ministers in their negotiations with forcign states. This was
particularly obnoxious to King George I, who was then
engaged in ‘deep political intrigues, with the view of adding

* 17 St. Tr. 383-—462.; 2 Str. 854. Notwithstanding this flagrant abuse

of the proceeding of appeal of murder, it continued till the year 1819, when it"

was abolished " upon Abraham Thornton throwing down his gauntlet on the
floor of the Cowst of King’s Bench, and Jdemanding trial by battle, Wt vidi,
See 59 Geo. 111, c. 46,

¢
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afew acres to the electorate of Hanover; and, to please
him, Sir Philip Yorke, the Attorney General, prosecuted

Francklin, the printer and publisher, who was a bookseller in

Fleet Street. ¢ At the trial, a vast crowd of spectators of
all ranks and conditions were assembled, and the court was
crowded with noblemen and gentlemen. It was remarkable
that Mr. Pulteney, presumed to be one of the patrons of the

prosecuted paper, was loudly huzzaed by the populace in

‘Westminster Hall, which shows the fondness of the people
of England for the freedom of the press.” *

The Attorney General contented himself with proving a
preliminary averment in the information respecting the ex-

"istence of a _treaty, and the purchase in the defendant’s shop

of a copy of the newspaper containing the Hague letter.
Mr. Fazakerley, on the other side, contended that the case for
the Crown. was defective, because no evidence had been
given to falsify the statements in the letter, which he could
prove were true, and that, in reality, the jury ought to find

~that the letter was no libel, as ii} did not in any degree
- reflect upon the King, and only made fair observations on

the conduet of his ministers: — : .
Lord Raymond, C.J. :"* My opinion s, that it is not material

. whether the facts charged in a libel be true or false, if the prose-

cution is by infprmatioﬁ or indictment. There are legal remedies
provided for every one who is injured, without scandalising others.
Above all, the character of a magistrate, minister of state, or other
public person, is to be protected. The law reckons it a greater
offence when the libel is pointed at persons in a public capacity, as
it is a reproach to the Xing to employ corrupt and incapable per-

gons. Such charges tend to sow sedition® and to disturb the peace '

of the kingdom. Therefore I shall allow no evidence to prove
that the matters eharged in the libel are true. If you think I am

wrong, apply to the Court, and they will do you justice.” Insum-

ming up he said, “There are here three things to be considered,
two of them being for the jury, and the third for the Court.
1. Did the defendant, Mr. Francklin, publish this Craftsman or
not? 2. Do the expressions in the letter allude to the King and
his ministers according to the innuendoes ? These are matters of
fact for your consideration of which. you are the praper judges, and

* Boyer’s Political State of Burope, 175k

¢ » 7
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if you think.in ghe affirmative on both questions, you will find a
verdict of guilty. 'There.is a third question — whether these de-
famatory expressions amount to a libel ornot? This belongs to the

- office of the Court, for it is matter of law, of which the Court are
the only proper judges. We are not %0 invade each other's pro-
vinces, as has been suggested of late by those who ought to have
known better.”

The jury having found the defendant guilty of publishing
-the libel, he was sentenced to a year’s imprisonment and to
_pay a fine of 1004.* . :

Lord Raymond’s authority as a judge was so high that his
decisions at Nisi Prius, when sitting all alone-trying causes
by jury, were reported, and settle many important points
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which, till then, were doubtful ; as, that “a husband is not

liable to be sued for necessaries supplied to his wife if she
has eloped from him with a paramour;”t that, “if goods
which are not necessaries are supplied to a minor, he is bound
"by a promise ‘made. after coming of age to pay for them;”{
that, “if a man render services for which he would otherwise
be entitled to be paid, he cannot maintain an action for them
if he rendered them to ingratiate himself in hopes of a Jegacy,
although the party who receives them dies without leaving
him anythm ;7§ and that, notwithstanding the old maxim,
pater est quem nuptie demonstrant, the child of a married
woman may be proved to be illegitimate by evidence that
her husband could not have been the father of the child,
although he was living within the four seas.” |

Lord Raymond was sworn a member of the Privy Council
when made Chief of the King’s Bench; and, as often as
George L. or George IT. went abroad, he was constituted one
of the Lords Justices for the government of the kingdom in
the King’s absence : but in these capacities he confined him-

* 17 8t. Tr. 625—676. He wasinore lucky another time, when his acquittal
gave rise 10 Pulteney’s ballad— Sir Philip well knows that his innuendoes,” &e.
(See post, in Life of Lord Mansfield. ) Looking to these ekploded heresies, which
then passed for gespel, it is curious to conjecture whether any, and which,-of
the doctrines which are now reverentially cherished will be anathematlzed by
posterit

+ Mo};'rzsv Martin, 1 Str. 647, 5 Manwaring v. Sands, 2 Str. 706.

} Southertony. Véhitlock, 2 Str. 690.¢ o
~§ Osbora v, *Guy's Hospital, 2 Str,'738. ®

I| . Pendrell v Pendrell, 2 Stry 6‘74

YOL. 1L °
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self merely to going through formalities. He would take no
active part in politics; and, although he steadily voted for
Sir Robert Walpole’s government, he never spoke upon any
party question.

The only debate in whxch I can find that he ever mixed
in the House of Lords was on the bill enacting that all
legal proceedings should be conducted in the English lan-
guage. I am sorry to say that he opposed it as a dangerous
innovation, thinking that™ barbarous Latin should still be
used to express a criminal charge in an indictment, the mean-
ing of it being quite unintelligible to the party accused,
whether illiterate or a good classical scholar. Lord Raymond
ridiculed the supposed necessity for records being in the
vernacular tongue, by observing that, “upon this principle,
in an action to be tried at Pembroke or Caernarvon, the
declaration and plea ought to be in Welsh.” The Duke of
Argyle courteously answered, that  he was glad to perceive
that the noble and learned lord, perhaps as wise and learned

_as any that ever sat in that House, had nothing to bring

* forward against the bill but a joke.”*

His death,

"¢ as proud as a judge’s wife at a rout in Red Lion Square”

I have been able to discover very little of Lord Raymond
in private life. e seems to have associated only with law-
yers. He resided chiefly in Red Lion Square, then the seat
of the legal aristocracyt; and he had a country-house in
Hertfordshire, where he bought a large estate. After a short
illness, he died, in Red Lion Square, on the 15th of April,
1733, in the 61st year of hisage; and he was buried at
Abbots Langley. ‘

At the east end of the parish church is to be seen a handsome

% 8 Parl. Hist. 861. In palliation of Lord Raymond’s prejudice in favour
of ancient absurdities, I may observe that I have heard judges in my own time
lament the change then introduced, on the ground that, although it might be
material for the parties, both in eivil and criminal proceedings, to have some
notion of what is going on, the use of the law Latin prevented the attorneys’
clerks from being so illiterate as they have since become. I may likewise
mention the ruling of a Welsh judge about thirty years ago, orr « trial for
murder, “ that the indictment and the evidence must not be interpreted into
Welsh for the information of the prisoner, as that would be contrary to the
statute of George 11. which requires all proceedings to be carried on in the
English language.”

+ Siach a change had been produced by the lapse of a cen,ﬁury,that, to denote
the inferiority of the class now to be found there, I have heard the comparison,
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marble monument of Lord Chief Justice Raymond, who is
represented in a sitting posture, leaning upon a pile of books:
in his right hand he holds % scroll, upon which is written
« Magna Charta;” his left is stretched out to receive a
coronet, presented to him by a child; on his right hand sits
a lady, in a mournful posture, holding over him a medallion,
upon which is the head of a youth, carved in relief.

Under the shield containing his arms there is the follow-
mg mserption ; — '
“OBLATOS HONORKS FILII GRATIA ACCIPIE JUDEX EQUISSIMUS. .
M. S
Honoratissimi viri Roberti Raymond,
Baronis de Abbot’s Langley ;
Cujus meritis raro e‘(emplo respondit Fortuna,
honesto enim loco natus,
literisque humanioribus primé atate excultus,
universam juris scientiam, cui sese addixerat,
tantd ingenii facilitate complexus est,
ut inter preecipuos causarum patrones -
brevi tempore haberetyr ;
in quo munere exequendo,
clim pari fide-solertid atque gravitate
indies magis magisque inelaruisset,
ad diversos juris honores gradatim ascendit ;
donec augustxss\morum prmclpum (reorgu I. et II jussu
Cipitalis Anglize Justiciarius constitutus,
mox, ut uberiorem virtutis suze fructum caperet,
in amplissimum procerum ordinem
Cooptatus est.”

He left behind him one son, by his wife, who was a daugh-
ter of Sir Edward Northey, Attorney General to Charles I1.

The second Lord Raymond was not very distinguished,
and I do mot find him noticed except in the proceedings
against Astley and Cave for printing an account of Lord
Lovat’s trial — when he was chairman of the committee to
whom the matter was referred, and moved their commitment.
He was married to a daughter of Lord Viscount Blundell,
of the kingdom of Ireland ; but, dying without issue, in the
year 1756, the title became extinet.* ' e

The Chlef Justice’s REPORTST are the crreat glory of the

¥ 1t i8.a curious fact that Lord Kenyon is the first ennobled Chief Justice of
the King's Bench of whom there is a descendant now a member of the House
of Lords.

These Reports were first printed in 1743, and a second edition came out
in 1745. The lasw edition, by Mr. Justice Bayley, with valuable notes, ap-
peared in 1790, From the multiplicity of thodern Reports, the old ones will
probably never bg reprinted.

4
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family, and ‘have obtained ]’llb introduction into Horace Wal-
« pole’s Catalogue of Royal and Noble Authors, who describes
him as “one of those many eminent men who have risen to
the peerage from the profession of the law.”*

The warmest eulogium pronounced upon Lord Raymond
is in the dedication to him of the Reports of Chief Baron
Comyns. The eulogist, after describing the splendour of his
reputation as supreme magistrate of the common law, adds—
« The difficulty of succeeding a person so truly eminent as
your Lordship’s noble and le'trned predecessor was too ap-
parent to all ‘the world; but I may venture to add, with as
much truth, that his Majesty (whose great regard and paternal
affection for his subjects can appear in nothmo more than so
worthily filling the seats of justice) never o'ratlﬁed them in
a more %enmble manner than when he conferred that honour
on your Lordship ; for, however excellent great abilities and
profound science are in themselves, however necessary to
persons intrusted with the public sword of justice, they only
become truly valuable to the rest of mankind when governed
and directed by the rules of honour, virtue, and integrity.” t

On the death of Lord Raymond, the office of Chief Justice
of the King’s Bench remained vacant for several months.
About the same time, Lord King, from severe indisposition,
was obliged to resign the great seal, and the arrangements
which, in consequence, became necessary caused great per-
plexity. At last it was settled that Mr. Talbot, the Solicitor
General, should be Lord Chancellor; and, in Michaelmas

- Term, Sir PriLip YORKE, the Attorney, took his seat as

Chief Justice of the King’s Bench.

I ought now to descr lbe his wonderful course, from the time
when being an attorney’s gratis clerk he was sent to buy
cabbages at the greengrocer’s and oysters at the fishmonger’s
for an imperions mistress, till he became Lord High Chan-
cellor, an earl, and the renowned framer of our equitable
code ; but I hayve already, to the best of my ability, narrated
his adventures, and drawn his character ; and, upon reﬂectlon,

* Works, vol. i. p. 445. »
-1 See C€halmers’s Bmgmplncaf Drcnonary, “ Lord Raymond;” Kent's
Commentaries, 488. !
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I see no reason to retract or to qualify any of the praise or
of the censure which I had ventured to mete out to him.*
It was thought that he would end his days as a common
- law judge, llke Hale, Holt, and many of his most illustrious
predecessors; but, after he had presided in the King’s Bench
little more than two years, Liord Talbot died sudd_enly, while
still a young man ; and Lord Hardwicke, being transferred to
the woolsack, fulfilled his illustrious destiny.

Much difficulty was experienced in fixing upon a successor
to him in the Court of King’s Bench, From the earliest
times, in each of the superior common law courts, a CHIEF
had been’ constituted, with puisnies under him ; for, with a
perfect- equality of rank among all the judges, a constant
struggle would be carried on among thenf for ascendancy,
the bar could not be duly kept in order, and the business
"would be thrown into confusion. But the full advantage
of this arrangement can only be obtained when the Chief
is superior to his brethren in talents and reputation. The
condition of the court is very unseemly and inconvenient
when the collar of S.S. is worn by one who feels that he
does not deserve it, or who is considered by others inferior
in authority to those who sit undecorated, by his side.

Lord Hardwicke, during the ch'mcellmshlp of Lord Talbot,
having been eclipsed in the House of Lords by the superior
brilliancy of that extraordinary man, was supposed to be
anxious to avoid the annoyance of having another law lord
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as a rival.  Some applied to him the magmloquent comparison -

_that he would

« Bear, like the Turk, no brother near his throne ;”

. .o . . .
and others, in homely but expressive language, said ¢ he was
resolved fo rule the roast.” 1 He therefore cast his mantle on

.

* Lives of the Chancellors, vol. v. ch. exxix—ecexxxvil. Since the first edi-
tion of my book, a Life of Lord Hardwicke, by Mr. Hanrris, has been published,
in which complaint is made of me as often as I have ventured to doubt the pro-
priety of anything that our hero ever did, said, wrote, or thought. But the
“ faultless monster ¥ whom this author deseribes bears a very pamal resemblance
to Lord Hardwicke. :

t Lond. Mag, 1737. He actually did rede the roast more than tweuty years,
snttmg during au that fime the only law lord in the House of Peers.

P 3
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S1r WiLLiaM LEE, who had been one of his puisnies, who was
of decent character and respectable qualifications, who had no'
pretensions to a peerage, and who could never in any way be
formidable to a chancellor. Although this selection was sus-
pected to proceed from selfish motives, there is some doubt
whether, from the peculiar state of the bar at that time, a
better could have been made: for there were serious objec-
tions to Willes, the Attorney General, on account of his pro-
ﬂwate private life; and Ryder, the Solicitor General, had as.
vet very little weight or legal reputation. The honours of
the profession may be considered a lottery; or if they are’
supposed to be played for, — in the game there is more of luck
than of skill. At times, we see a superfluity of men well
qualified for high legal offices, while years roll on without a
vacancy. At times, vacancies inopportunely ‘arise when
they cannot be reputably filled up. Sir William Lee had
never dreamed of being more than a puisne, till the hour when
it was announced to him that he was CHIEF JUSTICE OF
ENGLAND. .

" He and his brother Sir George, like the two Scotts, Lord
Eldon and Lord Stowell, had the rare felicity of presiding at
the same time -over the highest common law and civil law -
courts in this country ; for while Sir William Lee was Chief
Justice of England, Sir George Lee présided as Dean of
the Arches and Judge of the Prerogative Court of Canter-
bury They were the sons of Sir Thomas Lee, of Hartwell
in the county of Bucks, Bart.

William, the younger, who was born in the year of the
Revolution (1688), used often to say that, “as he came in
with King William, he was bound to be a good Whig.” He

might have been called ¢ Single-joke Lee, for, althouo*h
hlghly honourable and respectable, he was the dullest of the
dull throughout the. whole course of his life; and this oft-
repeated pleasantty, with which he was in the habit of intro-
ducing his opinion on any controverted question of ‘politics,
was the orly one which he was ever known to attempt or to
relish.*  Great astonishment was expressed by most of those

* According to this instance, Pope’s line ought to have been —

“ For gentle dullness ever loves oNt joke.”
|
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who knew him at college when it was announced that he was
destined for the professwn of the law, and predictions were
uttered that he would starve in it. But an old gentleman who
had been his tutor, and who knew what was in him, said, « I
shall not-—but you who are young may-—live to see him Chief
Justice of England, for to plodding and perseverance nothing
is impossible.” The dull and despised William Lee did plod
did persevere, and did become Chief Justice of England.

In preparing for the bar, he mainly devoted hunself’ to
special pleading, in which he took great delight. He never
even had attempted to cross the “Ass’s Bridge,” so that he
could not tell whether this would have proved an insuperable
obstacle to his mathematical progress ; and, though well drilled
in the rules of prosody, he utterly and for ever renounced
classics as soon as he had taken his bachelor’s degree at Ox-
ford. Of modern literature he had not the almhtest tincture.
He felt no regret that he had lost an opportunity of being
presented to Dryden. Instead of writing a paper in the
SPECTATOR, like his contemporary and fellow law-student,
Mz, Philip Yorke, he declared that he had never got further
than. the second number, where he was shocked “by the
description of the idle Templar, who read Aristotle and
Longinus, who knew the argument of each of the orations
of Demosthenes and Tully, but not one case in the reports
of our own. courts, and whose hour of business was the
time of the play, when, crossing Russell Court and having
his periwig powdered at the b‘mrber s, he took his place in
the pit of Drury Lane Theatre, exciting the ambition of
the actors to please him.” It cost Lee no effort of self-

denial to abjure such unprofitable pursuits. As it were in’

the gratification of a natural instinet, he ‘took to the Liber
Placitandi ; and, to fix it in his memory, he copied it over
three times with his own hand. He luxuriated likewise in
Coke's Entries ; and in perusing Saunders's Reports he loved
more to dwell upon the declarations, pleas, and replications,
as there set out at full length, than the subsequept epigram-
matic statements of the arguments and.the decision which
have gained fo the author the title of ¢ the Terence df Re-

porters.” The fiction of ¢ giving colour,” which had driven
r4
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CHAP some very scrupulous pleaders from the bar, particularly
XXVI.  charmed hiin ; and, considering the rules of law to be founded
— cither on the eternal fitness of things or on the revealed will
of God, (a question which, it appears from his Diary, he was
accustomed to dispute,) there was no dexterity sanctioned by
these rules which he did not deem justifiable, At the same
time he was an amiable, worthy man, —

The love he had to pleading was in fault.”

‘We need not wonder that his fame went forth among the
attorneys, and that soon after he was called to the bar he was
in considerable practice — as a fabricator of sham pleas, and
an arguer of special demurrers. His name appears frequently .
in the Reports as counsel in special pleading cases; but,
though ¢ to the manner born,” I must confess my inability to
explain these mysteries to the profane.
There are only two cases on other subjects in which he is
recorded as having been counsel while he rcmained at the
"on pr1s. Par. The first is Rex v. Ivinghoe, which came from the
His vietory quarter sessions of his native county, and in which the
AT question was, © whether a settlement was gained by a pauper
mext case. who had been hired for a year by one master, and, with the
consent of his first ‘master, served part of the year under
another ?” This was quite adapted to Lee’s capacity, and hear-
gued it as elaborately as if the rights and liberties of English-
men had depended upon it. Ie succeeded' and was probably
as much pleased with himself as Erskine on the acqmttal of
Hardy and Herne Tooke, for he induced that great sessions
lawyer Lord Chief Justice Pratt to say, < If I lend my ser-
vant to a neighbour for a week or any longer time, and he
goes accordingly and does such work as my neighbour sets
him about, yet all this while he is in my service, and may
reasonably be said to be doing my business. Therefore, I
take this to be a service for the whole year under the first
contract, and the settlement is at Ivinghoe.” *

o 1730,  Again, when the famous appeal of murder was sued out

Heis  against Bambridge and Corbett, the mode of procéeding being
z;;z:‘flo}" almost obsolete, Lee, from his black-letter reputation, was

g murder. .1 Strange, 90,
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employed to conduct it. The trial coming on, he addressed
the jury at great length, and exerted himself very unscrupu.
lously to obtain a conviction ; but he met with a signal de-
feat, which made him vow that in future he would have
nothing to do with facts, and would stick to law alone.*
When in his 40th year — an age when ambition is said to

217

CHAP,
XXVIL

A.p. 1728,

rage with greatest fury — he was much annoyed by an offer

to be brought into the House of Commons, by the interest of
his family, for Chipping Wycombe, in Bucks. He long
~ strenuously refused, but, being told that if he’persisted in
- doing so the seat would be carried by the Tories, he suc-
_euambed, observing that, « as he came in with King William,
he was bound to be a good Whig.” However, we in vain.
Jook to see his name in the Parliamentary History ; for while
his brother George was a frequent and excellent speaker, and
so became one of the leaders of the Leicester House party,
no human power would have induced William to make a
speech, unless he might wear his wig and gown and hold a
brief in his hand. Although he voted steadily with the
Government, he would never, even in the lobby or in private
society, give any better reasen for the line he took than that
 he came in with King William, and he was bound to be a
geod Whig.” ) )

‘The next offer which was made to him he accepted without
hesitation, and he became a Puisne Judge of the King’s
Bench, -— reaching the summit of his ambition, and better
pleased than he could conceive himself to be by winning a
battle equal to BLENHEIM, or writing a poem more esteemed
than PArRADISE Lost. It was supposed, and said, that he
had been promoted because he had so steadily proclaimed and
proved himself to be “a good Whig;” but politics had
nothing to do with the appointment. Sir Robert Raymond,
then Chief Justice of the King’s Bench, complained bitterly
of the insufficiency of his puisnies, particularly in the know-
ledge of special pleading, of which he himself, notwithstand-
ing his general juridical acquirements, was by no means
master ; and he made a particular application to Lord Chan-
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cellor King, that a vacancy-which then occurred in ‘tlft court -

* 17 St. Tr, 401,
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might be filled up by Mr. Lee, who was more eminent in
this line than any other man in the profession. Being coifed,
sworn in, and knighted, the new Judge took his® seat in the
Court of King’s Bench on the 15th of June, 1730.

He remained a Puisne Justice for seven years, under Lord
Chief Justice Raymond and Lord Chief Justice Hardwicke,
and was found exceedingly useful to-them and to the public.
Having concentrated all the energies of a mind naturally
strong, and quickened by dialectical exercise, on one depart-
ment of one science, he had attained in it to an unexampled
skill.  Moreover, its rules and analogies having a very ex-
tensive influence over the whole body of our law and pro-
cedure, few points arose in the course of a term on which his
opinion was not valuable. He gave it with much modesty
and discretion ; not seeking to expose the ignorance of his
brethren, or to parade his own knowledge, but setting the
Chief Justice right by a whisper, and inducing a by-stander
to believe, when the judgment was given, that they had all
perceived how it must be from the first, — insomuch that he
was likened, by the knowing, to the helm which keeps the
ship in her right course, without itself attracting any notice.

Sir William Lee particularly gained the favour of Lord
Hardwicke, and is'called by Horace Walpole and other con-
temporary writers his ¢ crejatfkre, ” his “tool,” his ¢ de-
pendant,” and his ¢ shadow.” Their great intimacy appears.
from Lord Hardwicke having employed Lee to assist him in

"bargaining for the estate in Gloucestershire from which he

took his title, and to act as a trustee in his family settle-
ments,* -

Lord Hardwicke, on becoming Chancellor, was severely
blamed for rewarding such services by promoting a man well
qualified for the subordinate station which he occupied, but
wholly unfit to be Chief Justice of England,—who, in addition
to being a good special pleader, should be an enlightened
jurist, experienced in the ways of the world, well qualified to
address a legislative assembly, a scholar, and a gentleman.

No one can blame Sir William Lee for accepting the-
honour which was thrast upon him; and, public expectation

* Harrig’s Life of Lord Hardwicke, i. 188,
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being low, it was generally allowed that he acquitted him- caap.
self very reputably. His intentions were ever most pure XXVL
. and upright; his temper was well disciplined ; his manners
were bland ; and, although it could not be said that he took
an enlarged view of any subject, or did much to improve
our code, his decisions between the parties litigating before
him were substantially just.

On Monday, the 13th of June, being the fourth day of
Teinity Term, 1737, he took the oaths and his seat as Lord
Chief Justice in the Court of King’s Bench. Subsequently
to the Revolution, when judges actually did discharge their
duty in an independent manner, they ceased to make any
parading professions of their good intentions, and inaugural
speeches had become obsolete. Lord Chief Justice Lee is g jn.
said materially to have altered the opinion which the bar en- creasing
tertained, or at least -expressed, of his law, by retaining a populariy.
French cook, and giving frequent rounds of good dinners
with copious draucrhts of claret and champagne.* He like-
wise had a villa at Totteridge, which still belongs to his
~family, where he used to entertain professional parties very
hospitably, and tell them how he came in with King William.
Dependants and flatterers clustered round him, and before
he died he was praised as one of the greatest of Chief
Justices. :

His fame may have increased from his having had the His judg-
good word of the fair sex; he certainly stood up for the gf;‘;ri'(‘)f
rights of woman more strenuously than any English judge the « rights
before or since his time. He had to decide ¢ whether a of women
female may by law serve the office of parish sexton?” and
“ whether females were entitled to vote at the election of a
sexton ?” John Olive and Sarah Bly were candidates for
the office of sexton in the parish of St. Botolph in the city
of London. She had 169 male votes and 40 female. He
had 174 male votes and 22 female, and he was sworn in.

The validity of the election coming on to be determined in
o the Court of King’s Bench, the gentleman contepded that all

. 1737,

* He was indhe habit of particularly praxsmg the precept of Lord Burleigh
to his son ¢ to keep an orderly table; ” by whieh he understood a table covered
with good d: hes set out in orderly Sashion.

4
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the votes for the lady were thrown away, as she was dis-
qualified on account of her sex; and at any rate that he had
a majority of lawful votes, as the female votes on both sides
must be struck off from the poll, a woman being no more
entitled to vote for a sexton than for a member of parliament
or for a coroner, which Lord Coke says “ they may not do
although they have freeholds and contribute to all public
charges — even to the wages of knights of the shire, which~
are to be levied de communitate comitatus.” (4 Inst. 5 Reg.
Brev. 192.) ' '

Lee, C.J.: “1 am clearly of opinion that a woman may be
sexton of a parish. Women have held much higher offices, and,

- indeed, almost all the offices of the kingdom : as Queen, Marshal,

Great Chamberlain, Great Constable, Champion of England, Com-
missioner of Sewers, Keeper of a Prison, and Returning Officer for
members of parliament.” * 2. As to the second point, it would be
strange if a woman may herself fill the office, and yet should be
disqualified to vote for it. The election of members of parliament
and of coroners stands on special grounds. No woman has ever
sat in parliament or voted for members of parliament, and we
must presume that when the franchise was first created it was con-
fined to the male sex. There was no reason for such a restriction

' respecting the office of sexton, whose duties do not concern the

morals of the living, but the interment of the dead. The female
votes being added to the poll, Sarah Bly has the majority, so
that she, and not John Olive, is now ‘the lawful sexton of this
parish.” -

The Puisnies concurring, judgment was given in her
favour.t

I do not find any other cases which came before him in the
King’s Bench so fully reported, but, from short notes in
Strange, we find that he decided several important points —
as that “it is a misdemeanor to take a young lady out of
the care of a guardian appointed by the Court of Chancery,

* Spelman’s Glossary, 497.; 3 Keble, 32.; Blunt’s Tenures, 47.; Dyer,
285.; Hob. 148.; Brady's Hlstory of Boroughs. Lady Packington was re-
hevmg officer at Aylesbury; and the famous Countess of - Pembroke, being

) heredltary sheriff of Westmoreland, attended the judges in that capacity at the o

assizes, .

1 2-Str 1114. Same Case, MS. Taking the converse of Lee’s rule, a woman
may be a Director of the East India Company, as she is entitled to vote for that
office. :
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-and to marry her, although she goes away voluntarily;”*
that “it is a misdemeanor to keep gunpowder where it may.
be dangerous to the King’s subjects;” 1 that « it is actionable
to say of a justice of the peace, in the execution of his office,
that he is a rogue ; ”} that “at common law a factor, although
empowered to sell, cannot pledge the goods consigned to his
cares” § that ¢if a ship, insured in time of war against all
pperils except capture, sails on the voyage and is never heard
of, it shall be presumed that she foundered at sea, so as to
make theé underwriters liable; ” || that “an action lies for
keeping a dog, known by his master to be accustomed to
‘bite men, whereby the plaintiff was bitten, although the
damage arose from the plaintiff having accidentally trod upon
the dog’s toes;” | and ¢ that a pardon being pleaded to an
indictment for murder, after a special verdict found, the
prisoner is entitled to be discharged without finding sureties
to abide an appeal by the heir of the deceased.” T

Lord Chief Justice Lee presided at the special commission
which sat for the trial of those who had taken part in the
rebellion of 1745. Under an act of parliament which au-
thorised the Government to prosecute them in any county in
England, a Court, attended by all the Judges, assembled at
St. Margaret’s Hill, in the borough of Southwark. Most of
those wlo were to be tried had been engaged in the siege of

. Carlisle, and had surrendered to the Duke of Cumberland.

The charge to the grand jury was given by Lee, who fully

- explained to them how they, in Surrey, came to have cog-

‘nisance of offences committed in a distant part of the king-
dom, and laid down to them very distinctly the doctrine of
compassing the King’s death and of levying war against him.

The indictments found against the Earls of Kilmarnock
and Cromartie, and Lord Balmerino, were immediately re-
moved by certiorari to the House of Peers, — but those
against commoners were proceeded with before Surrey juries
as expeditiously as the forms of law would permit.

A ]
* Rex v. Lord Ossulston, 2 Str. 1107. + Rex v. Taylor, ib. 1167.
t Kent v. Pogock, ib. 1168. R § Patterson v. Tash, ib. 1178.
i Green v. Brown, ib. 1199. ° L Smith v. Polak, ib. 1264.
i Rex v. Chetwynd, 18 St. Tr. 289. .
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. The first case taken was that of Colonel Francis Townley,
the representative of an ancient family in Lancashire, who,
entering the French service, had distinguished himself much

-at the siege of Philipsburgh and on various other occasions,

and who still held a commission from the King of France
when he joined the army of the Pretender. He set up two
defences. The first was, that he ought to be treated as a
prisoner of war and not as a traitor, for he had acted under
the authority of a foreign sovereign, who was making open
war against the crown of Great Britain, — therefore, instead
of being executed for high treason, he was entitled to be ex-
changed under the cartel lately established between the two
countries, according to the usages of honourable hostilities.
2dly: At all events, if he were still liable to be treated as an
English subject, he claimed the benefit of the articles of the
capitulation of Carlisle, signed by the Duke of Cumberland,
engaging that, on the surrender of the city, the prisoners
taken in arms “shall not be put to the sword, but be re-
served for the King’s pleasure,”— amounting, ashe contended,
to -a solemn pledge that their lives should be spared, and,
therefore, barring any capital proceedings against them.

Lee, C. J.: « Neither defence can avail: — 1. The prisoner is
a native-born subject of this realm, and cannot free himself from
the allegiance which he owes to his own sovereign hy entering

. into the service of a foreign state. Our law says, Nemo potest

exuere.patriam. The very fact relied npon that the prisoner is in
thé service of France, a country with which we are now at war,
is an adherence to the King's enemies, and an overt act of high
treason. 2. The second defence we could give no effect to here,
and it could only be made the foundation of an appeal to the
Crown to withdraw a prosecution which ought not to have been
instituted ; but, as it has been brought forward, I think I am
bound to sdy that, in my opinion, there is no foundation for it in
reason, justice, or honour. The only fair meaning of the words
relied upon is, that the prisoners should hot immediately be put to
death by martial law as rebels taken in arms, but should have the
benefit of a fair trial according to our humane forms of procedure
before the Judges of the land.” *

* A m'ghty small benefit, certainly; as, if tried for treasori, they could not
have the remotest chance of escape, anll it would have been better for them to

have been shot, than hanged, embowelled while yet alive, beheaded, und quartered.
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The prisoner was, of course, found guilty ; and, to show the
" customs and feelings of Englishmen in the middle of the last
century, I add a short contemporaneous account of his exe-
cution, which was read then without any wonder or any
disapprobation :—¢ After he had hung six mjnutes he was cut
-down, and, having life in him as he ]ay upon the block to be
quartered, the executioner gave him several blows on his
breast, which not having the effect designed, he immediately
cut his throat; after which he took his head off; then ripped
him open, and took out his bowels and heart, and threw them
into a fire, which consumed them; then he slashed his* four
quarters, and put them with the head into a coffin, and they
. were carried to the new gaol in Southwark, where they were
deposited till August 2., when his head was put upon Temple
Bar, and his body and limbs suffered to be buried.” Chief
Justice Lee, and five other Judges, in the discharge of their
duty signed the warrant by which these revolting crueltlea
were authorised.*

The next trial in which any question of law arose was
that of Alezander M*Growther, a.lieutenant in the Duke of
Perth’s regiment' which had formed a part of the Pretender’s
army. The prisoner stated, by way of defence, ““that he
was a vassal of the Duke of Perth; that he was bound to
obey the orders of his superior; that, nevertheless, having
refused to do zo, the Duke of Perth had threatened to burn
his house to the ground, and to lay waste all that belonged
to him, if he would not enter into the rebellion.” He ac-
cordingly called four witnesses, who deposed to those threats,
adding “that the Duke's men had begun to bind him with
cords before he enhsted that he yielded, to save himself from
ruin; and that by the custom of the country the vassal is
considered bound to execute the orders of his superior, what-
ever they may be.”

Lee, C.J. : “ We cannot hear of any such custom. The King’s
subjects owe allegiance to the King alone, and are bound only
to obey the law. There is not, nor ever was, any Jtenure which
obliges tenants to follow their lords into rebellion. And as to
the matter of force, the fear of having houses burnt ar goods

. -
* 18 St. Tr. 329-—352.
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spoiled, or a.slight injury to the person, is no excuse in the eye of
the law for joining and marching with rebels. The only force
that excuses is, a force leading to present fear of death, and this
force and fear must continue all the time the party remains with
the rebels. It is incumbent on every man who makes force his

defence, to show an actual overruling force, and that he quitted’

the service of the rebels as soon as he could, — according to the
rule laiq down in Oldecastle’s Cz}se, 1 Hale, 50., that the prisoner
Joined pro timore mortis et recessit quam cito potuit. But here
the prisoner pretends to prove force only on the 8th of August,
and he continued with the rebels and hore a commission in their
army till the surrender of Carlisle on the 30th of December.”

The jury, without going from the bar, found a verdict of
guilty. This prisoner, however, was reprleved and afterwards
pardoned.*

Alexander Kinloch and Charles Kinloch having pleaded
not guilty,—after their trial upon this plea had begun, insisted
that they were entitled to- be acquitted, because they were
native-born Scotchmen, and by the articles of union between
Scotland and England Scotland was to retain her own laws,
so that they ouoht to be tried by the Court of Justiciary in
Scotland. The J udges ruled that this obj ection, if well founded,
could only be taken advantage of by, plea in abatement to
the jurisdiction of the Court; and, in favour of life, they

allowed the jury to be discharged, the plea of not- guilty to

be withdrawn, and the plea in abatement to be substituted
for it. To this the Attorney General demurred, and the

© point was argued at great length: —

Lee, C.J.: “ We are all of qpinion that the birth, residence,
and apprehension of the prisoners in Scotland are facts perfectly
immaterial in the present case. So it would have been even at
common law ; for at common law every man -is triable, not where
he was born, resided, or was apprehended, but where the offence
was committed. Moreover, we are now sitting under a special

.

* Foster says, — « 'V[any of the Scotch prlsoners made the ]xke defence,
and the same directions in point of law were given, The matter of fact, whéther
force or no force, and how long that force continued, with every eircumstance
tending to show’ the practicability or impracticability of an escape, was. left to
the jury on the whole evidence,” (Foster, ch. ii. s. 8.; East’s Pleas’ of the
Crown, c. ii. s. 15.; 18 St. Tr, 391—394 ) See likewise thg tiial of Fergus
M<Ivor and Evan Dhu M<Combick, which took place at Carlisle a few weeks
after. (3 ‘Waverley, 300.) R o .
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act of parliament which gives us jurisdiction in all treasons with-
out any distinction of persons or localities,”

The plea in abatement being overruled, the prisoners again
pleaded not guilty ; and, being tried by another jury, were
convieted on clear evidence, for they had taken a very active
part in the Pretender’s invasion of England. But they
moved, in arrest of judgment, that the conviction was un-
lawful, as the Court had no power,.even with their consent
and at their 1equest to discharge the first jury; and that
being once given in charge to that jury, they could not law-
fully be tried by any other. When the question was argued
before the twelve J udges, the counsel for the prisoners gave

instances in which the assumcd power of discharging the

jury, after the commencement of the trial, had been abused
to the oppression of the subject; and relied upon a dictum of
Lord Holt, that “ipcriminal cases a juror cannot be with-
_drawn but by consent, and in capital cases it cannot be done
even with consent.”

Lee, C.J.: “With the exception of my brother Wright, we
are all of opinion that the conviction is regular, and that sentence
of death must be passed upon the prisoners. The rule that a trial

- once begun must proceed to a conclusion before the same jury,
cannot bind in cases where it would be productive of manifest
injustice or great hardship to tle prisoner. In,the’ present case,
the objection urged by the prisoners of”our want of jurisdiction

. might have turned out to be well founded ; but it could not have
been taken advantage of under the plea of not guilty. Liberty
was therefore given to them to withdraw that plea. When with-

*drawn, the jury had no issue to try, and must therefore of
course be discharged. Consequently they have no right to com-
plain of that which was a necessary consequence of an indulgence
shown them by the Court. The authority of Lord Holt is high ;
but Lord Hale says, <In case a man in a phrensy happen by
some oversight to plead to his indictment, and put himself upon
his trial, ‘and it appeareth to the Court upon his trial that he is
mad, the judge in diseretion may discharge the jury, and remit
him to gaol, to be 4ried after the recovery of his understanding.’”
WrightJ.: ¢ 1 admit that the discharging of the Jury in the
present case was an instance of great indulgence to the prigoners ;
but I think it fs safer to adhere ta a general rule, than on any

VOL. IT. &
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account to establish a power in judges which has been grossly
abused and may be again. The policy of the law of England,
and, indeed, the true principles of all government, will rather
suffer many private inconveniences than introduce one public
mischief. I consider the trial by the same jury which is sworn
and charged with the prisoner as part of the jus publicum, as
a sacred depositum committed to the judges which they ought to
deliver down inviolate to posterity.”

The usual sentence in cases of high treason was accordinwly
passed upon the prisoners, but the difference of opinion in
the Court saved their lives, and they were pmdoncd on con-
dition of being sent abroad.*

The last trla,l under this special commission was that of
Sir John Wedderburn. The Government had resolved to
make an example of a non-combatant, and indicted him for
high treason, although he had not mounted the white
cockade, and lie never carried any arms but a smnall sword,
then worn by every private gentleman. But it was proved
that he accepted the appointment, under the Pretender, of
collector of excise, and that accordingly he did collect the
excise in several places where the rebel army lay. His
counsel objected that this evidence did not support the in-
dictment ; but Lord Chief Justice Lee declared the opinion
of all the Jullges, that collecting money for rebels is an overt
act of high treason. The prisoner was convicted, and exe-
cuted as a traitor on Kennington Common. {

When the rebel peers were tried before the House of
Lords, Chief Justice Lee and the other Judges attended

as . assessors, but only one point of law was referred to
them, — ¢ whether the dates given to the overt acts of trea-
son in the indictment were m'x,telnl? ?” —and Lee, as the
organ of his brethren, explained to the astonished Scotch
this mystery of English procedure, that “time and place
must be laid in the indictment with certainty, but that
evidence may be admitted to prove the offencé to have been

_ % 18 St. Tr 995—416. ,

1 Ibid. 425. When a boy I knew his son, who was called Sir Jobn Wed-
derburn, although the baronetey had been forfeited by the attainder. He
too had been out in the ’45 ? and he fold very marvellous stories of lis
adventures.

3

v
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. committed at any other tlme or any other place within the
. same county.” *

Lord Chief Justice Lee, notwithstanding his defective
elocution and very limited acquirements, got on pretty
well in the discharge of the duties of his high office, till he
broke down in the trial of a prosecution for libel ordered by |
the House of Commons;- after which he lost all authority,
and experienced constant mortification, William Owen, a
bookseller, having published a pamphlet which severely and
justly censured the eonduct of the House of Commons in
committing to Newgate the Honourable Alexander Murray
because he refused to fall down on his knees before them,
an address to the Crown was carried, with a foolish unani-
mity, that the Attorney General should be directed to pro-
secute the publisher. Sir Dudley Ryder accordingly filed
a criminal information against Owen, and, at the trial, in-
sisted that he was entitled to a verdict of guilty on merely
proving that a copy of the pamphlet had been sold by the
defendant. But he was encountered by Pratt (son of the
Chief, and afterwards Lord Camden), who strenuously in-
sisted that as, in an indictment for an assault with intent to
ravish, the éntention must be proved, or there must be an
acquittal, so here the jury must consider whether the ¢n-
tention of the writer was to defame the representatives of the
people, or, by exposing and correcting their errors, to render
them more respectable and useful ?

The Chief Justice was much shocked by this doctrine,
but he had not the art which enabled Lord Raymond to
combat it successfully, and which was afterwards exhibited
more strikingly by Lord Mansfield against the publishers of
Juxtus, In summing up, without attempting to take off
the effect of the popular arguments urged for the defendant,
he drily said, « The publication of the pamphlet being thus
proved, and, indeed, not being denied by the defendant, I am
of opinion that you are bound to find him guilty. I have
ever supported the principles of liberty established at the
Revolution, but I must keep juries to questions of fact]‘

* 18 St. Tr. 442—-858
+ I am surprised he did not inform them that “he came in with King W il
liam, and therefore had always been a good Whig.” A

« @2
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Whether the pamphlet be a libel, is matter of law; if it e
not, the defendant might have demurred to the information,
or may, after your verdict of guilty, move in arrest of judg-
ment or bring a writ of error.” The jury withdrew, and
when they returned, after having been absent two hours, the
following scenc was enacted: —

Clerk of the Court: « Gentlemen of the jury, are you agreed
on your verdict? Is the defendant guilty or not guilty? ” Fore-
man : “GuiLry !”  Chief Justice : “ You could not do otherwise.”
Jurymen : “ No! no! my Lord! it is all a mistake, — we say
Not GuiLry.” - Foremar : *“ Yes, my Lord, it was a mistake; I
meant to say Nor Guirty.” Bystanders: “ Huzza! Huzza!!
Huzza! 11”  Attorney General: « My Lord, this must not be; I
insist on the jury being called back and asked their opinion upon

“the only question submitted to them.” Chief Justice : < Gentle-

men of the jury, do you think the ‘evidence laid before you of
Owen’s publishing the book by selling it is not sufficient to con-,
vince you that the said Owen did sell this book?” Foreman :
« Not Guiry! my Lord ; Nor GuiLry!”  Juryman : “Yes, my
Lord, that is our verdict, and so we say all.” Tthe rest of the Jury:
“ 8o we say all, so we say all.”

There was a prodigious shout of applause in Guildhall,
and at night there were bonfires in the streets to celebrate
the triumph over an unpopular House of Commons. *

A degree of ridicule was now attached to Lee’s name, and
he found his position very uncomfortable; for not only would
juries often find verdicts contrary to his direction, but the
bar paid little deference to him, and even lis puisnies were
too apt to show that they considered themselves his betters.

Some legal chroniclers, not familiar with official usages,
have said that under these circumstances, like his predecessors
in the reigns of Charles I. and James L., he meant to quit
lIaw for politics, and that he accepted the office of Chancellor
of the Exchequer. This fact is literally true. The seals of
Chancellor of the Ex¢hequer were indeed handed over to him
on the 3d of March, 1754, and they remained in his possession
till within a few days of his death. He was appointed, however,

-only under the immemorial custom that when the office of

%18 St. Tr. 1203.; post, Life of Sir Dudley Ryder
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Chancellor of the Exchequer snddcnly becomes vacant, and
a difficulty arises about effectively filling it up, it is nomi-
nally held ad énterim by the Chief Justice of the King’s
Bench for the time being, who does the formal acts neces-
sary for the progress of business in the Exchequer. On the
sudden death of Mr. Pclham, Liord Chief Justice Lee held
the seals of Chancellor of the Exchequer till the nomination
of ‘Mr. Legge; but in this capacity he never did anything
more than sign his name or seal a writ, and the Duke of
Newecastle had as little thought of introducing him into the
new Cabinet as of making him Archbishop of Canterbury. *

The time was at hand when Lee was to be freed from the
irksomeness of his position by being transferred to a better
world. His health and spirits having been some time de-
clining, on the evening of Wednesday, the 3rd of Aprll
1754, he was struck with apoplexy, and, early in the morning
of ‘Monday, the 8th of the same month, he expired, in the
sixty-sixth year of his age, and the seventeenth of his Chief
Justiceship. He was buried at Iartwell, where a hapdseme
monument has been erected to his memory.

There have been recently given to the world very copious
.extracts from a sort of diary that he kept, under the title of
¢« Miscellanea,” and from entries made by him in a succession
of almanacs which he carefully preservedt; but these are
perused with much disappointment. They might have con-
tained some lively sketches of his own adventures, and some
amusing anecdotes of his contemporaries, although we could
not have expected in them much profundity of thought or
brilliancy of fancy ;. but they consist chiefly of legal antiqui-
ties with which almost every one-is quite familiar, and .of
dull observations on dull books which he had readii He

* One learned author has even suggested that the fact of Lee « filling the
office of Chancellor of the Exchequer as well as of Chief Justice might have
been the reason of his remaining a Commoner ; ”—as if he had been in the habit
of opening the Budget in the House of Commons., (Harris’s Life of Lord
Hardwicke, ¥i. 517.)

4 Law Magazine, xxxviii. 217., Xxxix. 62.

t There are some historical notices likewise, showing that my Lord Chief
Justice was very?little acquamted With events which had happened ifefore his
own birth and tt‘/w coming in of King Willidm : e. g. “ It appears by the letters of

Q3
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seems to have been a believer in the old theory of medicine
founded on radical heat and radical moisture, and to have
paid great attention to the directions of almanac-malkers
respecting diet and blood-letting. Thus he says, under date
“ Qctober, 1737.— Dr. Cheney told me that the Bath waters
were the best remedy he knew for the stomach, or for vapours
arising from too great coldness of blood ; and wherever there
was not sufficient calidum naturale, he knew no outward help
equal to them. He laid down the rule that to hot blood

" cooling waters should be applied.” His almanac was * Rider’s

British Merlin, adorned with many delightful and useful

“verities, fitting all capacities in the islands of Great Britain’s
" monarchy ; Wlth notes of husbandry, &c. Compiled, for his

country’s benefit, by Cardanus Rider.” “The following very
wholesome precepts of this sage were particularly valued by
the Chief Justice: — « It’s hurtful to fast long. Use meats

. that are moderately hot; for the best physic is warm diet,

warm clothes, and a merry, honest wife. Consult with your
tailors as well as physicians. Let a warm fire, and a cup of
generous wine or good October beer, be thy bath; the
kitchen thy apothecary’s shop; hot meats, and broth, thy
physic 3 and a well-spread table the proof of thy charity to
thy poor neighbour.”

N otwnthstandlncr all these precautions, he was very nearly
cut off when attendmg the Old Bailey sessions, in May,
1750. The gaol fever then raged in Newgate, as in other
prisons, and (what was no uncommon occurrence in those
times) it was communicated, by the prisoners brought into
court for trial, to the judges, the jurymen, and the witnesses.
He escaped, though exposed to the contagion ; but Mr, Justice
Abney, and many others, perished. "He made a sharp re-
monstrance to the Lord Mayor and aldermen of London, and
preventives were introduced which are still kept up at the
Old Baileywsuch as fumigating the court several times a

D'Estrade that Lord Clarendon advised the sale’ of Dunkirk, and that Lord
Clarendon was'also extremely averse to the Presbyterians, who by that history
appear to havé behaved very well, and to have been for the Restoration.” He
thinks it was unknown, before the publication of these lettery, that Lord Cla-
rendon had any thing to do with the 4ale of Dunkirk, or beha\d with ingrati-
tude and bad faith to the Presbyterians,
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day by means of a hot iron plunged in a bucket filled with CHAP.
vinegar and sweet-smelling herbs.* XXVL

Valuing above all things “a merry; honest wife,” soon after
he had lost his first— Anne, daughter of John Goodwin, Esq.,
of Burley, in the county of Suffolk,—he married, secondly,
Margaret, daughter of Roger Drake, Esq., and relict of
James Melmoth, Esq., who, on the authority of Lord Hard-
wicke, was “an agreeable lady, with 25,000l fortune.”{

But he himself records this event with wonderful brevity, for,
in his almanac for 1733, after writing ¢ Six bushels of oats
“for four horses per week; hempseed good in their corn;
walking them in dewy grass in the morning, very good: for
rheumatism, elder tea,” —he only adds these words: « I MAR-
RYED TO Mgs. M. M.” (meaning Mrs. Margaret Melmoth).
He lived happily with her till May, 1752 ; but he makes no
further mention of her, living or dead.

It may alaim some who complacently exult in their present Chief Jus-
consequence, and confidently calculate on enjoying a lasting gf:“[l‘fez:
reputation, te know that Chief Justice Lee not only con- in his own
sidered himself, but was considered by many in his own day, tiine.
to be a great man. He was frequently a dedicatee, and the
dedicators ascribed to him every virtue under heaven. Iven

- after his death, when he could no longer give away master-
ships or clerkships, nor encourage nor frighten young bar-
risters by his smile or his frown, thus wrote Sir James
Burrow —a very able man, afterwards the. reporter of
Mansfield : — :
~ “ He was a gentleman of most unblemished and irreproachable His élage by
character, both in public and in private life; amiable and gentle ?;‘r“{::’:es
in his disposition ; affable and courteous in his deportment ; cheer-
fal in his temper, though grave in his aspect ; generous and polite
in his manner of living; sincere and deservcdly happy in his
friepdships and family connections; and to the highest degree.
upright and impartial in the diStribution of justice. He had been
a Judge of the Court of King’s Bench almost twenty-four years;
and for near seventeen had presided in it.- In this state the in-
tegrity of his heart and the caution of his determinadion were so

2 Gentleman’s Magazine, xx. 333.

t Harris’s Life of Lord Flardwicke, i. 233,
¢ Q4
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“-eminent, thet they piobably never will, perhaps never can be,
excelled.” * : o
Sir James has been laughed at for concluding with this anti-
climax ;~—¢ He was peculiarly master of that sort of knewledge
which respects the settlement of the poor;” but I doubt very
_much whether the legal hero thus extolled would not himself -
havé been gratified by the panegyric. ~
‘Lord Chief Justice Lee is now-represented by bis great~
" grandson, the very learned civilian, Dr. Lee, who has inherited -
Hartwell and the ether large estates of his family.

* Burroi’s Settlernent Cases, p. 328. 410, 1768, .

% Since I finished the. gbove little memoir, by the kindness of Dr. Lee (for
which I am most grateful) I have had an opportunity of perusing all the Chief
Justice’s MSS,, amounting to above 100 volumes; but I have heen uvnable to
extract any thing from them for the instruction. or amusi t of the reader,
“They piove the extraordinary industry of the compiler during the whole course
of his long life:  His common-place book is stupendous, and he had digested
reploits of an imwmen: amber of ¢nses decided. while be was a student and at
the bar.  Beyond “his own proféssion lie appears to have had some taste for
petaphysics, and he copies passages from Locke; Hobhes,-and Bishop Berkeley ;
-butin the whole mass I can find nothing original, either grave or gay:. His
‘Hote-books from . the time fie was made = judge, both. inv civil and erintinal

« tiials, are extgnt, without any incident being recorded isi them, or any remark
being ma(]p on the counsel who pleaded licfore him, None of the letters he re-
evived iape preserved, and there is the draught of only one-lettes written by hiim.
This was to- Lotd Har@iwicke,and deseribes the writer's gfowing infirmities:—“As
.t my present state of health,” saps he, “it is but low, and I cannot walk at all’
withoyt-help.  Whavaiy future condition will bie; Godonly kuows. But-as long

. a3 T gxist 1 tyust and hope-the consciouspess I have of your Lordship’s judgment
and integrity will femain; and may your counsels long, very long, flourish, is
the most sincere wish of your Lordship’s most humble servant; W, Ler.”
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. CHAPTER XXVIIL.
LIFE 6}3‘ CHIEF JUSTICE RYDER.

T 1AVE one other dull Chief Justice of the King’s:Bench to
take in hand, but I am comforted by the recollection that he
was immediately succeeded by the most accomplished Com-
mon Law Judge who presided in Westminster Hall during
the eighteenth century. Although Sik DupLey Ryper
wds eminent in his profession, as well as a man of spotless
character, his career was without any stirring incidents; he
‘was not distinguished either in literature or politics, and his
intimacies were chiefly with men as insipid as himself.
Unluckily for his ‘biographer, he not only never excited
much admiration in public life, but he did no act deserving
of severe censure, and nothing dishonourable was even ‘im-
puted to him, Yet I cannot pass over in silence a man who
filled the important office of Attorney (eneral much longer
than any of his predecessors or successors, who ‘was for many
-years the cclleague of Mansfield, who ranks among the Chief
Justices of England, whose patent of peerage was signed
" when he was suddenly snatched away, and whose death pro-
duced a very memorable crisis in the party history of our
country. ’
The Ryders are all said to be descended from the ancient
. family of Rythre, which was seated for many ages at Rythre,
in the hundred of Barkston, in the county of York; but
the line we.are considering cannot be distinetly traced higher
than the Reverend Dudley Rydet, who, in the beginning of
the seventeenth century, was a nonconformist minister at
Bedworth, in the county of Warwick. Although a zealous
Puritan, he was no