CHAPTERS

CaseStudies

CASE 1 - LiveExport

8.1 The Al Kuwait case

The detailsof thisWestern Australian Magistrates Court caseareincluded because
it involves and illustrates many of the lega and practica points relating to live
export and indeed to generad questions concerning the effectiveness and
enforcement of anima wefare laws. In her reasons, Crawford M considered in
somedetail the meaning of important aspectsof the relevant anti-cruelty provisions
in the Animal WelfareAct 2002 (WA). The eventsthe subject of the case(which
occurred in November 2003) happened at a time prior to the Cormo Express
incident and prior to the reforms of the legidation and relevant standards.
Consequently, at the time the relevant standards were the Australian Livestock
Export Sandards(ALES), and Marine OrdersPart 43 (made under the Navigation
Act) contained referencesto matters concerning animal welfare,

Department of Local Government & Regional Development v Emanuel ExportsPty
Ltd & Ors(Perth MagistratesCourt, Crawford M)?

On 8 February 2008 Crawford M handed down reasonsfor judgment. Shefound
the relevant elements of one of the chargeslaid had been satisfied, but acquitted
the accused because she aso found there was a direct inconsistency between thej
relevant Commonwedth legidation which authorised the export and the relevant
part of the Western Australian Animal WelfareAct.

The Complaint
8.2 In November 2003, Animds Austrdia and Compassion in World

Farming conducted an investigation of the voyageof the Al Kuwait, carrying sheep|
from Fremantle to Kuwait. Thiswasin every way atypicd liveexport voyageto
the Middle East. Investigatorsobtained evidencethat numbers of sheep unloaded
from the vesd at Kuwait City were suffering from various ailments, including
broken limbs and blindness (probably caused by the disease infectioud
keratoconjunctivitis, or “pink eye’). Investigators also obsaerved a significant
number of sheep carcases aboard ship. Scientific studies (involving on-board

1 A copyof thereasonsfor judgment areavailableat http://www.AnimasAustrdia.org
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obsarvations, post-mortems and land-based studies)? carried out principally by
Norris, Richards and colleaguesin the late 1980s and early 1990s have indicated
that the main causes of sheep mortality during seatransport were inanition (ig
falureto eat — sheep suffering from this syndrome are often called “ shy feeders’)
and samondlosis (infection with salmondla bacteria, which can cause profuss
diarrhoes, resulting in dehydration). These two causesaccounted for about 75%
of al mortalitiesin the voyages studied. There was probably some interaction
between the two conditions, in that animals suffering from inanition werefound
to belikdier to contract sdmonellosis. The data from these studiesasoindicated
that sheep deaths caused by inanition during a voyage were in effect entirelyj
predictable, in that sheep which did not eat aboard sheep were a sub-set of sheep|
(about 7%to 15%) which did not adapt to the pelleted feed givento them during
their pre-embarkation feed acclimatisation in the feedlot. The studiesidentified
the main risk factors asincluding failureto eat pelleted feed, the farm of origin of
the sheep, age, time of year and fatness. Sheep suffering from inanition in the
feedlot could be identified by a dyemarking technique. Thus, thereisamethod
avalable for the identification of shy feeders and excluson of shy feeders pre-
embarkation would undoubtedly greatly reduce on-board sheep mortdity.
Exporters have not adopted this practice, presumably because it would entail
unacceptableadditional costs.

8.3 Based on this evidence and these data, Animals Austrdia lodged a
complaint with Western Audtralia Police. The complaint wasthat the animalg
aboard the Al Kuwait had been transported in away that caused or waslikey to
causethem unnecessary harm, in breach of section 19(3)(c) of the Animal Welfare)
Act 2002 (WA) (the “WA Act”)3 In March 2004, severd months after the
complaint waslaid, Western AustraiaPoliceadvised AnimalsAustraiathat it weg
the policy of the organisation to refer such complaints to the RSPCA. Animalg
Australialodged the filewith the RSPCA(WA), but in June 2004 decided to take)
the complaint to the Director-Genera of the Department of Local Government
and Regiond Development (responsible for administering the WA Act).* In
January 2005 Animas Austrdlia filed a writ seeking mandamus against the
Director-Genera of the Department to compel her to exercise her discretion
regarding the investigation of the complaint. In April 2005 the State Solicitor's

2 A summary of thesestudiesand referencesto the origind journal paperscanbefound in NorrisRT &
Norman GJ(2007) National livestockexportsmor tality summary 2006 published by Meat & Livestock
Australia

3 Proceedingsfor an offenceunder the Act may only be commenced by the Chief ExecutiveOfficer of the
department responsiblefor administeringthe Act, an inspector or an officer of the department authorised by
the Chief ExecutiveOfficer: section 82. An*“inspector” includesapoliceofficer: section 5.

4 Thisdecisonwaspartly in responseto what AnimasAustrdiaregarded asan inappropriate responseto the
complaint, and partly becauseit appearedto AnimalsAustraiathat at least two membersof the governing
Council of RSPCA(WA) wereinvolvedin the liveexport trade. Seethetranscript of the ABC “4 Corners’
report “A Blind Ey€’ at http://www.abc.net.au/4corners/content/2004/s1137257.htm.
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Officeadvised AnimasAustraiathat it would be investigating the complaint. In
November 2005 (just before the expiry of the limitation period for
commencement of prosecutions: section 82(2) of the WA Act) the State
Solicitor's Office, acting for the Department of Loca Government and Regional
Development, commenced proceedingsagainst the exporter, Emanuel Exports Pty
Ltd (Emanud) and two of its directors® (Graham Dawsand Michad Stanton) in
relation to the complaint. The matter washeard in the Perth Magistrates Court
commencing5 February 2007.8

TheTrial

The reasonsfor judgment in the trial were handed down nearly one year after the
tria itsdf. It isinterestingto notethat it isunusuad for written reasonsto begiven
(at least in Western Australia) for ajudgment in amagistrate'scourt. In this case,
the reasonsincluded a detailed analysisof the evidence (which wasoften based on
complex scientific data) and, the author submits, a well-argued analysis of the
relevant law.

The prosecution laid 3 charges againgt the defendant. They were all based on
aleged breach of section 19(1) of the WA Act, which saysthat aperson must not
be cruel to an animal. Subsection (3), under which the charges were brought,
further defineswaysin which aperson “in chargeof” an animal can be cruel to that
animal’

The charges did not relate to dl of the sheep aboard the vesH, unlike the
complaint by AnimasAustralia. Instead, the chargeswererestricted to particular
sub-classes of shee® (ie heavier and fatter sheep®) which it was aleged werg
particularly susceptibleto harm.

5 section 80 of the WA Act extendsan offencecommitted by abody corporateto itsofficers. Thereisadefence
to achargeagainst those officersif they can provethat the offencewascommitted without the officer'sconsent
or connivanceand the officer exercised all such duediligenceto prevent the commission of the offenceasthe
officer ought to haveexercised having regard to the officer'sfunctionsand to al the circumstances: sub-section
80(2) WA Act

6 SateSolicitorsOfficev Daws& Ors Perth MagistratesCourt matters FR9975-7/05; FR10225-7/05.

7 andthechargesrelatingto that person werethat the relevant animalswere: transported in away that waslikely
to causethem unnecessary harm; wereconfined in amanner that waslikely to causethem unnecessary harm
and werenot provided with proper and sufficient food or water (pursuant to sub-sub sections(d), (b) and (d),
respectively

8 Thechargesdid not identify aparticular animal. Section 43 of the JusticesAct 1902 (WA) alowsthejoinder
of multiplemattersof complaint in one complaint, wherethe mattersof complaint aresubstantially of the
sameact or omission on the part of the defendant or when severa smpleoffencesarealegedto beconstituted
of the sameactsor omission or by aseriesof actsdone or omitted to bedonein the prosecution of asingle
purpose (seeRoyal Societyfor the Prevention of Cruelty to AnimalsWestern Australialncv Hammar quist
[2003] WASCA 35). Thedefencearguesthat each animal be consideredindividualy, Crawford M appeared
to beunimpressedwith thiscontention.

9 BengA Classwethers(4,101) and so-called Muscat wethers(9,153), which suffered amortality of 3.4%and
2% (approximately) compared to an overal voyagemortality rate of 1.3%- the averagefor the year was0.9%.
Therewere 13,163 shegpin thesegroups
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Asan adideg, it isinteresting to note that the position of the Western Austraian
government isthat the chargesinvolvea specific alleged incident which could not
berelated to the liveexport industry asawholein Western Austraia®® Clearlythe)
politicd fdlout from a decison which could be said to relate to an isolated
incident would be lessthan adecision which could potentialy be applied to every,
live sheep export voyage Defence counsd during the tria dso commented that
“we understood the prosecutor's opening to be very careful to attempt to avoid
asserting that they're seeking to shut down the liveexport trade by saying the cass
isonly about two classesof sheegp...” 1

Evidence
8.4  The prosecution sought to have admitted into evidencethe daily reports
sent during the voyage by the ship's master to Emanue, which then forwarded
them to the Austrdian Quarantine and Inspection Service (AQIS) (as required
under the relevant Commonwedth legidation), on the basisthat these documents|
were “business documents’ of Emanud and thereby admissible under sectiong
79C(2a) and 79B of the EvidenceAct 1906 (WA).2 The defence argued that it
wasnot part of the businessof Emanuel to count the number of mortalities(which
were recorded, amongst other things, in the reports) and that the records per sg
were not records of Emanud. They were merely records received from a third
party and were not documents used by Emanud to record amatter. The defence
further objected that the witness called by the prosecution (an Export Manager
employed by Emanud) wasnot a*qualified person” asrequired by the Evidencg
Act3

Crawford M ruled that the objection that the withesswasnot a* quaified person”
washot valid, asthe relevant section (79C) of the EvidenceAct did not requirethat
the person through which the bus nessrecords were sought to be tendered should
be a qualified person, but that the documents themsdves contain a statement

10 Statement by JIM Bowler, Minster for Loca Government and Regional Development, Parliament of Western
AustraiaHansard 10 November 2005, page7130b

11 Transcript of hearingon 8 February 2007, page14

12 Section 79C(24) of that Act says:“ Notwithstanding subsections(1) and (2), in any proceedingswheredirect
ora evidenceof afact or opinion would be admissible, any statement in adocument and tending to establish
thefact or opinion shal, on production of the document, be admissibleasevidenceof that fact or opinion if
(a) the statement is, or directly or indirectly reproduces, or isderived from, abusinessrecord; and (b) the court
issatisfiedthat the businessrecord isagenuine bus nessrecord; section 79B of that Act defines* business
record” to mean “abook of account or other document prepared or used in the ordinary courseof abusiness
for the purposeof recording any matter relatingto the business'.

13 Sub-section 79C(2b) says “Whereastatement referred to in subsection (2a) ismadeby aqudified person that
person shall not becaled asawitnessunlessthe court ordersotherwise; “ quaified person” isdefined by section
79B to mean “inrelation to astatement...aperson who (a) had, at the time of making of the statement, or may
reasonably be supposad to havehad at that time, persona knowledgeof the mattersdedt with by the
statement; or wherethe statement isnot admissiblein evidenceunlessmadeby an expert on the subject of the
statement, wasat the time of making the statement such an expert
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which would tend to establish afact or opinion ismade by aquaified person. On
the second issue of whether the documents were business records, Crawford M
noted that the documents were received by Emanuel in the course of its business
for the purpose of conveying the information to AQIS (being a Commonwedth
authority concerned with the export of animals) and on that basisthey were used
in the ordinary course of Emanuel's busness  She therefore ruled that they be
admitted.

Territorial jurisdiction

85 Fremantle Port, where the Al Kuwait was loaded, is Commonweath
property. The WA Act appliesat Fremantle Port by virtue of the Commonweelth
Places (Application of Laws) Act 1970 (Cth),** and applies to foreign shipsin
Western Australian territorial waters by virtue of the application of the United
Nations Convention on the Law of the Sea®> Western Austrdian jurisdiction ig
extended to 200 nautical milesfrom the coast of Western Australia, or the outer
limit of the continental shelf (whichever isthe greater) under the Crimesat Seq
Act 2000 (WA) and the Crimesat Sea Act 2000 (Cth). However, the chargeswerg
restricted to the first 24 hours of the ship'sjourney, during which it wasagreed by,
both partiesthe ship would bewithin Western Austraian territorial waters.

Personin charge

8.6  To beliablefor abreach of sub-section 19(1) (asqualified by sub-section
19(3)) of the WA Act, the prosecution had to establish that Emanuel was “4
person in charge’ of the relevant animals The prosecution argued that, becauss
Emanuel dlegedly engeged the onboard stockman for the Al Kuwait, it was &
person in charge, asthat phraseisdefined by section 5 of the WA Act to include:
“(b) a person who has actud physica custody or control of the animd; (¢) if the
person referred to in paragraph (b) isamember of staff of another person, that
other person”. The section dsodefines” gaff” to include” ...dl the people...engaged
by that person, whether asofficers, employees agents, contractors, volunteersor in
any other capacity. The prosecution argued that the stockman wasa “personin
charge’, ashe had “actua physica custody or control” of the sheep and Emanuel
was"apersonin charge’ by virtue of being“that other person”.

Crawford M referred to the case of Song v Coddington’® where the Court
considered the meaning of the phrase” person in charge’ in the cognate New South
WalesAct and saidthe “the concept of personin charge...refersto aperson'sability
and authority to take positivestepsto affect the immediate physica circumstances

14 SeeSongv Coddington (2003) 59 NSWLR 180; Cameronv The Queen[2004] WASCA 16
15 article27; the Convention cameinto forcegenerally and for Australiaon 16 November 1994
16 (2003) 59 NSWLR 180

207



of the animal so that person's authority might be employed to ensure care,
treatment in a humane manner and the wdfare of the anima”. There weg
referenceto adefinition of “personin charge’ inthe Act whichit wassaid referred
particularly to aphyscd relationship in which the person isableto exercisesome
degree of ultimate respongbility or authority over an anima in its physicd
environment and “whether on their own or in combination with others, havethat
degreeof authority and responsbility aswould enablethe person to engagein the
physicd dispostion of the [animalg]”.

The prosecution argued that, as Emanuel was obliged under the standards which
applied at thetime (iethe Augtrdian Livestock Export Standards) to look after the
welfare of the sheep and had engaged the stockman who was authorised to
humanely destroy any sick or injured animals, he had control of the shegp and was
a"member of staff" of Emanud (asthat phraseisdefinedinthe WA Act).

An important plank of the defence's case was that the sheep were sold “freg
adongsde’ to the importer, a Kuwaiti company (KLTT). Furthermore, the ship
wasowned by KLTT, not Emanuel and the captain of the ship (who had ultimate
control over the animals on the ship) wasan employee of KLTT, not Emanuedl.
This being so, the defence said that the stockman had no effective control of the
sheep and if that was the case, Emanuel could not be a “person in charge’ as
dleged. Moreover, the defencerelied on evidencethat the stockman wasnot in
fact paid by Emanuel, but was paid by KLTT and that the stockman was not
engaged by Emanuel (although an employee of Emanudl had acted as a “go-
between” in Mr House's dleged employment by KLTT), and wasnot working for
Emanud; he was therefore not a “member of staff” of Emanud. The defencg
argued that, taken together, thesefactsindicated that the only “personin charge’,
so far asthe WA Act was concerned, wasthe master of the ship, asthe stockman
was not in actua physicd custody and control of the animals. Defence counsel
pointed out that the relevant ALES standard (7.9.13) did not require the stock
person to be employed by the exporter.t” Crawford M remarked that, in view of
this, the stockman “had no means of controlling any of the acts or omissong
alegedto havecongtituted animal cruelty.”

Also, the defence case was that a letter of instruction, stated to be "for Norm
House" (the stockman),’® on Emanue letterhead, which set out matters which
should be addressed by the shipboard stockman, did not constitute an engagement

17 ALESStandard 7.9.13 says" Each exporter must ensurethat thereisasuitably experienced stock person on
board whoseduty to carefor the animalstakespriority over other duties...”. Notethat ASEL (Verson2.1)
Standard 4.5, whichiscurrently in force, says" An accredited stock person who isemployed by the exporter
and who isnot ordinarily amember of the ship'screw must be appointed to accompany each consignment of
livestock for export to itsdestination...”

18 Theletter wassigned by the stockman and the ship'smaster
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of the stockman by Emanuel ® Crawford M referred to thisletter in somedetail.
Shepointed out that Standard 7.9.15 of ALESrequired the exporter to providethe
ship's Master with clear written instructions of standard operating procedures
covering various matters® She remarked that the Standards provided that the
instructions be issued to the Master of the ship; in fact they were issued to the
stockman. Also, the Standards said that the exporter must be contacted where
there was “an anima health or wefare emergency”; the instructions to the
stockman referred to contacting the exporter in the event of “any unusua
occurrences out of the ordinary”. Findly, the Standards required the Master be
instructed asto “reporting procedures during and on completion of the voyage’|
The ingtructions (apart from referring to the load plan and the counting of
mortalitiesduring the voyage) did not comply with thisrequirement, athough the
contact details given in the letter were those of Emanuel and named one of the
defendant directors(Daws) asthe contact person.

It isinteresting to note that this evidence, presented by the defenceto support its|
contention that it wasnot a“person in charge’, had the effect of aso establishing
that it could not comply with saverd of its obligationsunder the Commonwedth
legidative scheme.  Indeed, defence counsd said in this context “this may be
completely ineffective on one view to satisfy the Commonwedlth obligation.
Indeed, one can't necessary (sic) assume the Commonwedth obligation wag
actudly satisfied...one could take a strict view of aCommonweslth obligation and
say “ensure” meansyou must haveacontract which guaranteesyou'rein aposition
to ensure. If that's the interpretation of that, we plainly didn't do that...I readily]
accept that if one takes a particular view of what “ensuré’” means...this thing
doesn't comewithin abull'sroar of satisfyingit” 2

The response of the prosecution to this argument was that the stockman was
acting under the control of Emanuel, even though he was not employed by
Emanud. In particular, the prosecution pointed out that the definition of “ staff”
included people engaged by Emanuel, i ncluding those engaged as“ volunteersor in
any other capacity”. Counsel referred to the Victorian Supreme Court of Apped
caeof Rv ACR Roofing Pty Ltd, 2 in which the meaning of the word “engaged’ (in
an employment context) wasconsidered by Ormiston J. He said that the meaning
wasnot confined to arrangementswith personsemployedin the strict sense, nor to
those employed in asomewhat looser senseasisused in relation to the acquisition
of the sarvices of an independent contractor. He went on to say that, in its|

19 Amongst other things, theletter purported to authorisethe stockman to destroy any sick or injured animals

20 Includingquantity and typeof feedto be provided, frequency of feeding, if water isnot fredly available the
quantity of water and frequency with whichit isto be supplied, the authority to humanely destroy and animal
that isserioudyill or injured.

21 Transcript of the hearing on 14 February 2007, page88

22 [2004] VSCA 215
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context, the natural meaning of the word “engaged’ is to secure or obtain the
sarvices of, whether or not there be a direct payment to that person for those
sarvices. Counsd for the defence pointed out that this casedid not relate to the
present case, asit involved legidation imposing duties on employers relating to
safety at work, and related to those persons who had control of the relevant
premises (and this was not the case with Emanuel and the Al Kuwait). The|
responseof the prosecution wasthat the stockman wasin fact under the control of
Emanudl.

The judgment referred to the features of a“person in charge’ set out in Songv
Coddington (see above) and concluded that the stockman wasgiven responsibility
for caring for the sheep and made decisions about humane destruction. Thesg)
responsibilities were discharged with the authority and co-operation of the ship's
master® The stockman satisfied the test in Song v Coddington and as &
consequence Emanud, through the stockman, was a “person in charge’ of the
sheep, in that he wasengaged by Emanuel (at least) in “any other capacity” 2 The
Magistrate noted that the definition of staff in the Act wasbroad in itsreach and
having regard to the stated intentions of the legidation? there wasno doubt that
Parliament intended to cover a wide range of Stuations not limited to
relationshipsof employment, agency or contractor.

Trangportedin away likelyto causeunnecessaryharm

8.7 Thefirst chargereferred to section 19(3)(a) of the WA Act. Subsection (3)
(& says “Without limiting subsection (1) aperson in chargeof an animal iscruel
to ananimal if theanima — istransported in away that causes, or islikelyto cause,
it unnecessary harm”. The prosecutor noted that liability arosefor the “personin
charge’ even though the “transport” was done under the control of another
person.

In essencethe charge wasthat the particular identified sub-groups of sheep werg
trangported in the second half of the year, whereby there was an increased
likelihood of harm, in that they werelikdier to sufferinanition and saimonellosis.

23 Other relevant factorswerethat the stockman had alongstanding rel ationship with Emanue and (asset out in
the "Stockman'sHandbook" - apublication by LiveCorp issuedto House), the stockman was"Emanud'sman”
ontheship

24 s5Animal WelfareAct 2002; Crawford M duringthetrial aso repeatedly commented that Emanuel were
respongiblefor putting the animason the shipand in effect dsoreferred to thisfactor in her reasons(at 14)

25 s3(2) of the Act saysthe purposesincludetheintention to: (a) promote and protect the welfare, safety and
health of animal; (b) ensurethe proper and humane careand management of all animalsin accordancewith
generdly accepted standards; and (c) reflect the community'sexpectation that peoplewho arein chargeof
animalswill ensurethat they are properly treated and cared for
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Transport“ inaway’

The prosecution submitted that the element of the aleged offence referring to
transport “in away” likely to causeharm referred to al the relevant circumstanceq
surrounding the trangport of the animals. Thisincluded transport in the second
haf of the year, which thereby resulted in an increased likelihood the animalg
would suffer inanition or sdmonellosis, as well as the age and heaviness of the
sheep® The prosecution referred to the caseof William Holyman & SonsPty Ltd
v Eyles? which involved the transport of horses aboard ship and where the
dlegation was there had been a breach of a statutory provison referring to
“transport in amanner” which caused harm.?® The prosecution argued that in any|
case,“manner” had abroader meaning than “way”, but regardlessof that, the Chief
Justice in Holyman said that “manner” related to the circumstances during the|
journey, rather than the manner of conveyance(ie aboard ship) per s£2 Thusthe)
“way” of shipping the sheep included the time of year having regard to the|
circumstances, whereit wasknown that there wasan increased risk of harm to the
relevant sub-groups of sheep by shipping them at that time of year (ie the second
half). Crawford M cited the passagefrom Holyman referred to and said “transport
in away” should be given aconstruction which isinformed by the purpose of the
Act, which included ensuring the proper and humane care and treatment and
management of animalsin accordancewith generdly accepted standards. Shesaid
that the obligation imposed required reference to the particular attributes of the
animal concerned and the impact of the transport and the particular conditionsto
which the animal would be subjected. “Transport in away” should therefore be
interpreted asincluding all relevant circumstancesof the particular transport event
concerned. Crawford M concluded that thiselement included whether the subject
sheepweretransported in the second half of the yeer.

“Likely’ to causeunnecessaryharm

8.8  The prosecution argued that the word “likely” in the relevant section
should be interpreted to mean “lessthan a probability, but more than a remote
possibility, or ared or not remote chance of possibility regardiessof whether it is

26 Thiswasbased on substantia scientific research publishedin the late 1980sand early 1990s

27 [1947] TesSR11

28 Therelevant provision says"if any person shal conveyor carry or causeor procureor, beingthe owner, permit
to beconveyedor carried any animal in such manner or position so asto causethe animal any unnecessary
suffering”: section 1 Protectionof AnimalsAct 1911 (Imp)

29 at 16: “Hasit been provedthat it wasbecauseof the manner or position in which the horsesweeconveyed that
they werecaused suffering? Thissection relatesto how, on ajourney, the animasareconveyed, that is it
assumesthe journey itself to besomething lawful, and isconcerned with manner only upon thejourney. In
that view,onemight saythat it wasnot how the conveyingon thejourney which causessufferingin thiscese,
sincethe horseswereconveyedin awell recognised manner, in horseboxesuniversdly used and rope, ashorses
awaysare. But | think that istoo narrow aview. The manner of conveyingthese horseswason the top deck
of aheavilyrolling ship wherethey werebeing buffeted about and wetted with alesst sprayin circumstances
likelyto promote panic among them...”
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lessor more than 50%" 2 The prosecution also referred to Waugh v Kipperft in
which there wasa statement that “the likelihood of injury must be judged in the
light of the circumstanceswhich are known or ought ot have been known to [the|
person]...onwhomthe duty iscast. The position of the defencewasthat the sheep
in question had a2%of dying, which meant death wasaremote possibility and not
“likely”. Crawford M rejected this proposition becauseshesaidit ignored formsof
harm short of death and that the higher mortaity rate for heavy sheep by
comparison with younger lean sheep meant degths in the former category were
greater (in historica terms) than deathsin the second category. She pointed out
that, given there were 13,163 sheep in the two relevant classes the defence was
attempting to say the case against them was that the sheep had a 2% chance of
dying, that is263 werelikelyto die. In fact, 415 of the relevant sheep died.

The prosecutor claimed that it wasonly necessary to show that harm waslikely at
the time the sheep weretransported within the jurisdiction of Western Austraia;
evidencethat somesheep died on the voyagewasrel evant to the issueof likelihood.
The particular harm alleged wasthe injury, pain and distresslikely to be caused by
inanition and samonelods, whereby the injury was death (resulting from
starvation and illness), the pain wasthat experienced prior to death during the
course of starvation and illness and the distress was evidenced by death, being
savere, abnormal physiologica reaction.®

Crawford M said that the prosecution wasnot required to proveactua harm; the|
issuewaswhether the harm waslikely. Shefound that the transport by seaof the
relevant groupsof sheepin the second half of the year wasassociated with agreater
risk to them of fata inanition and sdmondlosis compared to younger or leaner
sheep3 Shedid not accept the defencesubmisson that the “farm of origin factor”
wasrelevant to the other proven risk factors of age, season or fatness of sheep3
Shefound that the transport by seaof the relevant groups of sheep exposed them

30 InWaughvKippen(1986) 160 CLR 156 the High Court considered arulemadeunder aQueendand statute
which proscribed certain practiceswhich were* likelyto cause’ risk of injury. It referred with approvd to
Sheenv FieddsPty Ltd (1984) 51 ALR 345 which considered that theword “likelihood” meant “ared or not
remote chanceor possibility regardiessof whether it islessor morethan fifty per cent”. In Bougheyv R (1986)
161 CLR 10, the High Court referred to thesetwo earlier casesand said that in the phrase“likelyto cause
death” in section 157 of the Tasmanian Criminal Codethe word “likely” meant a“ substantial — a“rea and not
remot€’ - chanceregardlessof whether it islessor morethan 50 per cent” athoughin that case rdatingto a
person chargedwith murder, the Court did say“in thesecircumstancesit would bedraconian for the person if
“likelihood” s mply meant “aremote possibility™”.

31 (1986), at page166, quoting from the judgment of GibbsCJin Sheenv FieldsPty Ltd (1984) 51 ALR 345

32 Section’5of the WA Act saysthat “harm" includesinjury, pain and distressevidenced by severe, abnormal
physiologica or behavioura reactions

33 Shepointed out that theincreasedlikelihood of harm to adult fat sheeptransported in the second half of the
year wasknown and accepted by LiveCorp and by inference, theindustry (at 24)

34 The evidencesheaccepted wasthat someof the contribution to risk of death of farm group could be explained
by the risk factorsof age, fatnessand season, but somecould not (at 22); the latter 3 factorsaccounted for most
of thevariation
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to agreater risk of death from inanition and salmonellosisthan would have been
the casefor younger or leaner sheep. Shenoted that the legd meaning of “likely”
was that referred to in Waugh and Boughey (see above) and that there weg
scientific evidence establishing that ol der, fatter sheep, shipped in the second half
of the year werelikely to suffer sgnificantly higher mortality rates, asthere wasal
real prospect of that occurring.

Crawford M aso addressed the issue of whether sheep suffering from inanition or
samonelloss (or both) suffered “harm” as defined in the Act. She said the
evidence had established that sheep which died from inanition suffered varioug
metabolic insults, including kidney and liver failure and she found that sheep,
suffering from inanition which die suffer distressin the form of severe abnormal
physologicd reactions. They thereforesuffered“harm”.

Animportant point sought to beraised by the defence, and dismissed by Crawford
M, was that the charge only related to the first day of the voyage and the
prosecution evidence did not address conduct on that one day. It wasbased on
reports of voyagesover aperiod of time. Crawford M saidthat the offencewent to
the likelihood of harm asat the day the voyagecommenced. Proof of actua harm
within the relevant time of the charge was not required, nor wasit necessary to
establish harm waslikely within the first 24 hours of the journey.

“Unnecessary” harm

89  The prosecution case was that the harm was “ unncecessary” because it
could have been avoided or reduced if the sub-classes of sheep referred to (i€
heavier, fatter sheep — the A Class wethers and Muscat wethers) were not
transported in the second half of the the year. In Fordv Wiley the court said, in
the context of determining what wascrudty (within the meaning of the relevant
statute):

“themereinfliction of pain, evenif extremepain, ismanifestly not by itsdf sufficient...
[it] involvesa congderation of what “ necessary' and “ necessity” mean in thisregard.
It isdifficult to definethesewor dsfroma pogtiveside, but wemay perhapsapproacha
definition fromthe negative. Thereisno necessityand it isnot necessaryto sel beadts
for 40 shillingsmorethan could otherwisebe obtained for them nor to pack away a
few morebeadtsin a farmyard or a railway truck than could otherwisebe packed, nor
to prevent a rare and occasonal accident from one unruly or mischievousbeast in
injuring others. Thesethingsmay be convenient or profitableto the ownersof cattle,
but they cannot with any surereasonbecalled necessary.”

35 (1889) 23 QB 203
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Defence counsd pointed out that the judgments in Ford v Wiley qudified the)
referencesto necessity and reasonableness by saying the issue was not merely the
inadequacy of commercia gain asajudtification for cruelty, but that the extent of
the harm caused must be weighed in proportion to the overal objects sought to bej
achieved. He went on to note that compliancewith the “nationa standard” (one|
presumesthe LEAP standards) could be taken to be rdevant to the concept of the
“necesdity” of the harm (ie in the context of whether the harm was" unnecessary”
asset out in the section 19(3)(c) of the WA Act).% Crawford M did not accept
this, as (she sad) the Commonwedth legidation and Standards focused on
facilitating the export of livestock ascargoand not on animal welfareper se.

Defence counsd had the following to say during submissons on “unnecessary/
harm”:
S evenif injury could bedeath, death can't bea rdevant injury here, because
it'sgot to be unnecessaryharm and their caseis these shegp should have been
shipped in a different time of year; shipped where? To the Middle East for
daughter, sothey weregoingto diein any event. That'sa hard fact. All of the
shep,evenontheship,werebound to die ether at the end of that
voyage, or if onecould postulateancther alter natevoyageat a different time of
theyear, at theend of any suchalter natevoyage®

From this, it could be said that part of Emanuel'sdefencewasthat, asthe animalg
were going to be die in any case (ie be daughtered after the end of the voyage),
there was no point in taking steps to reduce the risk of harm to the animas,
because their inevitable demise meant any harm they were likely to suffer was
somehow “ necessary” (the author found thisargument alittle hard to follow).

Crawford M said that Emanuel knew of the greater risk of mortality to adult fat
sheep exported in the second half of the year but chaseto ignoreit in order to fulfil
the order placedby KLTT. Therewasacommercia motivefor transporting those
sheepin the second half of the year. Shereferred to Fordv Wiley, emphasisngthe
principlethat "necessity" requires proportionality between object and means. The
only necesdty for the transport of those sheep at that time was "the prospect of
profit"; there was no evidence that failure to transport those sheep would
jeopardise the whole shipment. In balancing the commercid gain with the
likelihood of pain, injury or desth to those particular sheep, Crawford M found
that any harm sufferedin thisinstancewasunnecessary.

36 Trancript of the hearing on 14 February 2007, page12
37 Transcript of the hearingon 14 February 2007, pages15-16.
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Honest and reasonablebut mistaken belief

Section 24 of the Western Austrdia Criminal Coderdievesan accused person of
criminal liability wherethereisafinding of an honest and reasonablebut mistaken
belief in a state of things® This defence wasraised by the defendants, asserting
that it (through its agents, including, somewhat strangely, the stockman - who it
had submitted wasnot under Emanuel'scontrol) had done everything to look after
the sheep. Crawford M dismissed this defence, noting that neither Emanuel nor
itsdirectors gaveevidence(amongst other things), sothat there wasno evidenceof
the state of mind of Emanue or itsdirectorsbeforethe Court.

Confinedin amanner likelyto causeunnecessaryharm

8.10 The second chargedleged abreach of section 19(3)(b)(ii) of the WA Act,
which again refers to subsection 19(1) and saysthat “a person in charge of an
animd iscrue to an animd if the anima isconfined...inamanner that...islikelyto
causeit unnecessary harm.”

The “manner” in which the animalswere said to be confined isthe act of putting
sheep in pens whose structure and configuration made it impossible for those
responsible for the animals welfare to identify readily any sheep suffering from
inanition or sdmoneloss, thereby preventing those persons from taking
appropriate action to treat the sheep (ieto isolate and treat them or to kill them
humanely). In particular, the prosecution aleged that the poor lighting and
relationship between the walkways on the pen sides did not alow adequate
observation of the sheepin thisregard.

Crawford M found that the manner of confinement madeit practicalyimpossible
to observe relevant clinica symptoms of the animals and that often symptoms
such as diarrhoea or weight loss were not identified prior to an animd's death.
However, she found that the prosecution had not established that the
confinement "caused more harm than it offeet”"

Failureto provideproper and sufficient food and water

8.11 Thethird chargewasthat the defendants, being personsin charge of the
animas, failedto providethem with proper and sufficient food or water during the
voyage®® The prosecution alegedthat the defendants should haveprovided hay or
chaff for animals suffering from inanition or salmonellosis, as those feeds could
have been used to treat those conditions (and referred to scientific evidencs

38 The Accusedwereunder an evidentiary onusto adduceevidenceof their belief

39 Primarily becauseshesaid the evidence, in essence, established that there wasvirtually nothing which could be
doneto treat an anima which had contracted sdmonellossor wassufferingfrominanition. With respect, this
ignoresthe fact that such animals, if identified, could be euthanased.

40 Sub-section 19(3)(d) of the WA Act says” Without limiting subsection (1) aperson in chargeof ananima is
cruel to ananimd if theanimal isnot provided with proper and sufficient food or water
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supportingthat contention).

Crawford M dismissed this charge on the basisthat it had not been established
that carryinghay or chaff would havedecreasedthe mortality of the relevant sheep.

Commonweelth Constitution ssction109

8.12 Thissection says “When alaw of a State isinconsistent with alaw of the
Commonwedlth, the latter shdl prevail, and the former shdl, to the extent of the
inconsistency, beinvaid.”

The defence position wasthat a“law of the Commonwedth” includes acts and
regulations. Defence Counsdl also asserted that the orders made under the
relevant legidation (ie the EC Act, the AMLI Act and the Navigation Act) werg)
aso “lawsof the Commonwedth”, in particularly becausethey were legidativein
character®t  Compliance with the rdlevant standards (ALES) was sad to be
mandatory under the relevant legidation. Thus, it was sad, there wes
incons stency betweenthe WA Act and the Commonwedth legidativeregime.

The prosecution also addressed the question of whether the ordersmadeunder the
relevant Commonwedth legidation were “lawsof the Commonwedth”. Counse
for the prosecution noted that the defencehad referred to sub-section 25(4) of the
EC Act and suggested that sub-section had the effect of deemingthe EC Ordersto
be regulations*? Counsal pointed out that this sub-section in fact only provided
that the Orders should betreated in regard to the effect of the ActsInterpretation
Act asif they wereregulations, but did not deem them to beregulations. Referring
to the AMLI Act, prosecution Counsdl asserted that the orders made under that
act, and the ALESreferred to the regulations made under that act, werenot lawsof
the Commonwed th.®

41 Inthisregard, Counsdl referred to Queendand Medical Laboratoryv Blewett (1988) 84 ALR 615, in which
Gummow Jof the Federa Court considered whether aMinisterial determination wasof an administrativeor
legidativecharacter for the purposesof the Administrative Decisions(Judicial Review) Act 1977 (Cth)

42 The sub-section says. " Sections48, 48A, 48B, 49 and 50 of the ActsInterpretation Act 1901 apply to ordersas
if in those sectionsreferencesto regulationswerereferencesto ordersand referencesto an Act included
referencesto regulations

43 Airlinesof NSW Pty Ltd v New South Wales(1964) 113 CLR 1, per Taylor J who said: “thereferenceto
“other instruments’isintended asareferenceto Air Navigation Orders, Aeronatuical Information
Publicationsand Noticesto Airmen by meansof whichthe Director-General of Civil Aviationisauthorized
by the Regulationsto givesuch instructionsand directionson matterswithin the functionsof Air Traffic
Control ashe congdersnecessary. These* other instruments’ do not, however, constitute lawsof the
Commonwedthin spiteof the fact that non-compliancewith instructionsor directionsso givenmay
constitute an offenceunder the Regulations (at p30); MenziesJsaid: “ Theonly attack upon the vaidity of the
State Transport (Co-ordination) Act ison the ground of inconsistency with the Commonwedlth law, namely
the Air Navigation Act and the Air Navigation Regulations, and, soit isclaimed, “other instrumentsduly
madeand issued pursuant thereto”. The question can, however, bedetermined by referenceto the Act and the
Regulationsand without regard to administrativedirectionsgiven thereunder which do not in themselves
constitute lawsof the Commonwed th for the purposesof s. 109 of the Congtitution. Thesedirectionsl
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Defence Counsd said that the state law could not apply, because it sought
effectively to take away aright or privilege conferred by the Commonwedth law
(ie "direct inconsistency” between the Commonwedth and State law).# The)
prosecution disputed whether the Commonwedlth legidative scheme governing
live export created aright or privilege and said that instead the lawsimposed a
prohibition on export, which wasthen relieved by the grant of alicence®

The defence dso said that the legidative scheme governing live export was an
elaborate and detailed approach to the many aspects of the field, which thereby
evidenced an intention to “cover the field” (ie"indirect inconsistency” betweenthe
Commonwedth and State law). % The prosecution noted, on the point of the
intention to “cover the fied” that the ALES standards themselves (at Standard
1.3) said that “the animal wdfarelegidation in each state and territory specifiesthe)
mandatory animal wefare requirements that must be met in that state or
territory...” and thereby expresdy contemplated that the Commonwesalth schemg
did not “cover the field’. The defence also suggested that in order to determine
whether Commonwedth legidation was intended to cover the field, it wag
permissibleto haveregard to severd separate piecesof Commonwedth legidation
as if they were one piece of legidation (athough he agreed that there was no
judicia support for this proposition). Counsdl for the prosecution disagreed with
this proposition and said that the exercisemust be done an an act by act basis. He
dso sad that, once it was accepted that the only relevant “laws of the
Commonwedth” werethe actsand their regulations, it could be seen that none of
thoselawswereinconsistent with the WA Act.

Finally, the prosecution argued that Marine Orders Part 43, made under the

thereforedisregard.” (at p47)

44 |n Ansgtt Trangport Industries(Operations) Pty Ltd v Wardley (1980) 142 CLR 237 (at 460), Mason Jsaid: “If,
accordingto the true construction of the Commonwedlth law, the right isabsolute, then it inevitably follows
that theright isintended to prevail to the exdusion of any other law. A Statelaw whichtakesawaytheright is
incongistent becauseit isin conflict with the absol uteright and becausethe Commonwed th law relevantly
occupiesthefield. SoasowithaCommonwedlth lawthat grantsapermission by way of positiveauthority.”

45 |n Commercial Radio CoffsHarbour Ltd v Fuller (1986) 66 ALR 217 at 224 et seq, the joint judgment of
Wilson, Deaneand Dawson Jsays “...wethink that in the circumstancesof thiscasethereisonly one
question to bedetermined. The question isdirected to the nature of the rightsconferred and the obligations
imposed upon the grantee of the licenceunder the Commonwedlth Act...inthe present case our construction
of the Commonwesalth Act leadsusto concludethat it doesnot purport to state exclusveyor exhaustivelythe
lawwith which the operation of acommercia broadcasting station must comply. The Act prohibits
broadcastingwithout alicence. The prohibition isremoved upon the grant of alicencesubject to certain
conditions...Failureto comply with the conditions may result in arevocation or sugpension of thelicence,
thereby reinstating the prohibition... Thereisisnothing in the Act which suggest that it confersan absolute
right or positiveauthority to broadcast sothat the grantee, becausehe hasalicence, isimmune or exempt from
compliancewith statelaws. On the contrary, in concentrating on the technicd efficiency and quality of
broadcasting services the Act leavesroom for the operation of laws both stateand Commonwedlth, deding
with other mattersrelevant to the operation of those services.. Therelaxation of the prohibition by the
granting of alicencedoesnot confer and immunity from other laws...”

46 SeeO'Sullivanv NoarlungaMeat Ltd (1954) 92 CLR 565
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Navigation Act, were themsdvesinvalid by virtue of being inconsistent with the|
objectsand purposesof that Act, which did not in any way concern animal welfare.

Crawford M found:

- the rdevant Orders were legidative in character and were laws of the
Commonwedlth;

- while ALESwere not lawsof the Commonwedth, compliancewith ALESwasal
condition of the export licence;

- the AMLI Act wasdirected to matters including control of meat and livestock
exports; the EC Act is concerned with broad control of exports; the Navigation
Act was concerned with regulating shipping, including the operation of shipsand
matters concerning safety on ships.

- the AMLI Act, its Regulations and Orders, the EC Act, its Regulations and
Orders and the Navigation Act and its Marine Orders comprised a regime for
regulating transport of sheep by seafor export;

- the AMLI Order contemplated the shipment of sheep between July and
November to the Middle Eagt;

- there was no evidence the Commonwedlth intended to regulate anima wefare
per % or to "cover the fied" of animal welfare; issuescovered which were relevant
to animal welfarewerewithin the context of export of liveanimalsascargoand in
relation to matters such as the safety of those on ships and the integrity of the
cargo;

- because the rdevant Commonwedth officers were satisfied (as required by the
legidation) of the adequacy of relevant arrangements for export of the sheep and
Emanue obtained an export licenceand an export permit, it wasauthorised by the|
Commonwedth to export the relevant sheepat the relevant time;

-the WA Act sought to makethat authorised export illegal and there wastherefore
"operational inconsistency™’ between the WA Act (in that regard) and the
Commonwedth legidation. The WA Act sought to dter or impair the right or
authority granted to Emanue to export the sheep. It sought to impose a higher
obligation than the Commonwedth law. To that extent, the WA Act was
inoperative.

- the Commonwedth law wasnot intended to "cover the fidd" relating to animal
welfare/® rather it sought to regulate export of livestock, under its trade and
commercepower. Therewasno indirect inconsistency between the relevant State
and Commonwesdlth law.

47 APLA Limitedv Legal ServicesCommissoner (NSW) [2005] HCA 44; Victoriav Commonwealth (1937) 58
CLR 618 per Dixon Jat 630
48 ExparteMcLean (1930) 43CLR 472,483
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CASE 2 — LiveExport

8.13 Rural Export& Trading(WA) PtyLtd v Hahnheuser[2007] FCA 1535
Overturned on apped: [2008] FCAFC 156

This case dtirred up a lot of interest a the time. It involved animal activists
“contaminating” with ham the feed of some sheep bound for live export to the
Middle East. Becausethis may have caused difficultiesfor the Mudim (ultimate)

consumersof the sheep meet, export of many of the sheep wasdelayed and some of

the sheep could not be exported. The applicant feedlot owners claimed that the
defendants had breached the “ secondary boycott” provisonsof the Trade Practices
Act 1974 (Cth) (“TPA").

It wasaleged there had been breach of section 45DB of the TPA.* Thereisan
“exemption”in section 45DD of the TPA, which provides(amongst other things)
that a person doesnot contravene subsection 45DB(1) by engagingin conduct if
the dominant purposefor which the conduct isengagedin is substantialy related
to environmental protection or consumer protection. The primary judge found
Hahnheuser did have the primary purpose of environmenta protection and the)
"exemption" applied. Thisfindingwasreversed on appedl.

Rura Export and Trading (WA) (“RETWA”) is a subsdiary of a Kuwaiti
company KLTT. The second applicant was Samex Australian Meat Co Pty Ltd,
which wasthe relevant holder of the live export licencefor the subject sheep. In
November 2003 those sheep, numbering about 72,000, wereto beloaded aboard &
KLTT ship (the Al Shuwaikh) at Portland. Those shegp were put into two
feedlots, one of which wasowned by aMr Peddie.

Ralph Hahnheuser and others placed some ham and water which had previoudy
been mixed with ham into two feedtroughsat the the feedlot. Video recordingsof
the preparationsfor this and the adding of the ham and ham-contaminated water
weremade availableto the media. In response, the Secretary of the Department of
Agriculture, Fisheriesand Food issued adirection under Order 10A of the Export
Control (Animals) Ordersin effect banning the export of the sheep on the grounds
the importing country would not permit entry of the animas. A couple of weekg
later this direction wasvaried to dlow the export of the animalsother than thosg

49 Which provides
(2) A person must not, in concert with another person, engagein conduct for the purpose, and havingor likely
to havethe effect, of preventing or substantially hindering athird person (whoisnot an employer of thefirst
person) from engagingin trade or commerceinvolvingthe movement of goodsbetween Austrdiaand places
outsdeAustralia
(2) A personistaken to engagein conduct for apurposementioned in subsection (1) if the person engagesin
the conduct for purposesthat includethat purpose
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which had alegedly been exposed to the ham in their feed. The remaining sheep
(1,694) weresubsequently daughtered.

CASE 3— Mulesing

8.14  Australian Wool InnovationLtd v Newkirk

This very important case, brought by AWI, the peak body representing Australian
wool growers was an attempt by the growersto suppressthe activities of the US
organisation PETA, which included a call to major oversess retailers and wool
buyersto boycott the purchase of Austraian wool until wool growers ceased the
practice of “mulesng’® The case cost the AWI a significant sum in lega fees
(about $4 million). It wasultimately settled, with each party bearingitsown costs.

On 9 November 2004, Audtralian Wool Innovation (AWI), which claimed to
represent about 30,000 Australian woolgrowers, filed astatement of claim naming
10 respondents, including People for the Ethica Treatment of Animas(PETA),
itsPresident (Ingrid Newkirk), variousof itsemployees and others.

The basis of the clam was the action which PETA had been taking to dert
potential buyers (mainly in the USA and Europe) that Australian wool was
sourced from animals which had been subjected to a painful procedure without
anaesthetic, namey mulesing (the process, named after Mr Mules, the stockman
who “invented” it, involvescutting off asignificant amount of skin and flesh from
the rump and breach of a sheep, with the object of causing scar tissue to form,
which hasthe beneficid effect it issaid of preventing “flystrike” - the laying of egg
in the shegp'sfolds of skin in that area, resulting in maggots which can (literaly)
eat away the affected areq). PETA adso wished to alert purchasers of Austraian
wool to the fact that significant numbersof Australian sheep weresubjected to the
cruelty associated with liveexport.

AWI asxrted that PETA and the others were intimidating retailers and wool
buyers with the intention of persuading them to stop buying Australian wool.
One of the key damswasthat this contravened sections 45D and 45DB of the
Trade PracticesAct 1974 (Cth) (the TPA) — the “secondary boycott” provisons,
In particular, it wassaid that the conduct of the respondents would (or would be|
likelyto) hinder or prevent acquirersof Australian wool from acquiring wool from
the applicants; it wassaid the respondents conduct wasengagedin for the purposg
of and would have or be likely to have the effect of causng substantial loss or
damageto the businessof the applicants.

50 PETA dsotied the campaignto theissueof liveexportsfrom Australia but thisreceived considerably less
attention than the mulesing question
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The statement of claim wasdefectivein severa respectsand the respondents were
successful in variousaspectsof astrike-out application.* HisHonour JusticeHely
remarked that the fourth version of the statement of claim was" serioudy deficient
particularly asit did not in genera exposethe factual basison which the applicant
wasputting its case® Examplesof deficienciesincluded: it isan essentid eement
of a contravention of section 45D of the TPA that a respondent must act “in
concert with asecond person...” in relation to the aleged conduct.  This aspect
wasnot adequately pleaded; in pleading the section 45D case, the applicant Smply
repeated the relevant language of the TPA, rather than pleading relevant facts
which would bring the clam within the section; clams of conspiracy and
inti mi dation wereinadequately pleaded and werestruck out.

Despite strenuous objection from AWI, PETA and the other partieswereawarded
their costsin relation to the strike out applications (ultimately there were four
versionsof the statement of claim).

The conspiracy claim was subsequently struck out of an amended statement of
clam becauseit “isnot open to aparty to plead asan dternativeto a substantive
causeof action aready pleaded, the tort of conspiracy to commit that substantive
wrong.

By July 2005 the statement of claim had grown to 60 paragraphs. At the time of
the hearing on 29 July 2005, Hely J, having heard AWI's barrister describe the
“road map” of evidence, was interested to find out what it was about PETA'S
conduct which supported AWI's assertion that it “hindered or prevented”
acquigtion of goods. In thisregard, it isinteresting to note in passing that the
concept of hindering or preventing had been dealt with in BLF v J-Corp Pty Ltd=
(by Spender Jof the Full Court of the Federal Court) asfollows

“In an attempt to darifythepoint | amtryingto make, takethe exampleof a
lone protetor outside a furniture shop bearing a placard which says* This
shop makes furniture out of Amazonian rainfores timber. Please shop
edsawhere” A progpetive customer might, on reading the placard, be
persuaded to shop esawhere. Another progpective customer, on seaing the
protester carryinga placard, might goaway because he or shedid not want
to becomeinvolved, or heardthat heor shemight be “hasded’, to use
Lockhart and Gummow JJs colloquialism.  In neither casg in my
opinionwoul d the conduct of the protester condtitute* conduct which hindered

51 AustralianWool Innovation Ltd v Newkirk [2005] FCA 290
52 Transcript of proceedings, 13 April 2005
53 (1993) 114 ALR551
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or prevented the prospectivecustomer fromenteringtheshop.”

The “hindering” aspect must be given a broad meaning, such that it may apply|
wherethe “easeof the usud way” of performing the activity concerned is affected
“to an appreciable extent.”* From this, one gets the feding that AWI were
perhaps going to have some difficulty establishing that the conduct of PETA, in
informing consumers or purchasers of wool (and no more) that the wool weg
produced by acruel process, was* hindering or preventing” those consumersfrom
buyingthewoal.

Part of the response of AWI's barrister wasto say that “by threatening retailerg
with making false representations about members, they're (ie PETA) inducing
them to not stock ultimately our product, and that that ultimately is designed to
hinder ussdlingout product into the market...”>> Sothe AWI view appeared to be}
that there wassome sort of “threat”, which involved “faserepresentations’ which
in some way amounted to “hindering” supply under the section. In the author's
opinion, it wasunfortunate that thisview of the law wasnever tested in court.

After saverd interlocutory hearings, oneinteresting thing which emerged wasthat
AWI did not proceed with aclaim of actud monetary damageto woolgrowers, but
rather proceeded on the basisthat they would not particulariseany lossbut would
point rather to the loss of the levy which woolgrowers paid (indirectly, viathe
Commonwedlth) to AWI, being a portion used by AWI to fund its legd case®
One of the problems with this position was that the relevant payments were
compulsory and were assessed and made before any of the activitiesaleged to be|
relevant to the case. Another difficulty wasthat AWI wasnot able to point to
what it would have done with the money if it had it and afurther difficulty weag
that in any caseAW! has$100 millionin the bank.

In anutshell, the AWI casewas based on the claim that mulesing was necessaryj
and there was no viable aternative. PETA's claimsthere were alternatives were
described as “some sort of gobbledygook you would expect from somebody who
doesn't breed sheep and comesin from the United Stateswaving an animd rights

flag”s”

It appearsthat one of the issueswhich contributed to the complexity of the cass
was the joinder by AWI of 106 wool growers. This clearly gave rise to the
possibility that there would be virtualy 106 separatetrids, particularly if it could

54  See for examplethe judgment of Mason CJin Devenishv Jend Food StoresPty Ltd (1991) 172 CLR 32
55 Transcript of proceedings29 July 2005

56 Transcript of proceedings, 2 November 2006

57 Transcript of proceedings16 February 2007 (Mr A Bannon, SC)
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be established that there was not uniformity in the way the mulesing procedure
wascarried out.*® Onceit becameapparent thiswasgoingto causeproblems AWI
sought to haveits claim hived off from the other applicants clamsin a separate
hearing. During discussion of this, it emerged that the damagesclaim of the non-
AWI applicants amounted to roughly $410 each. His Honour Justice Rareswas
very uncomfortable about hiving off the non-AWI cases as he felt it would be &
denial of judtice to the respondents to prevent them from being able to cross;
examinethe applicantsabout their practices

An interesting point emerged when the applicants sought to pursue a mideading
and deceptive conduct caseagainst PETA (section 52 TPA). Thisrequired them
to establish that PETA'sconduct was“in trade or commerce’; in order to do that,
they sought to discover records of donations to PETA, as wel as sdes of
merchandiseand the like over aperiod of saverd years. Thiswould haveinvolved
many thousandsof documents. Discoverywashot orderedin that form.

The parties went to mediation in June 2007. The outcome of that was the
proceedings were discontinued (with PETA and AWI paying their own costs —
AWI clamed itslegd costswere around $4 million) and AWI making arange of
concessions, including:

- fast-tracking devel opment of sheep breedsnot requiring mulesing;

- not standingin the way of labellingto identify wool from non-mulesed sheep;

- giving quarterly reports detailing its investments and progressin development of
geneticaly-based aternativesto mulesing >

In the words of Fraser Shepherd (of Sydney law firm Gilbert and Tobin - PETA'Y
lawyer) the whole exercise served as “a clear lesson to other industries that it is
extremely unwiseto try to slence their critics by using heavy-handed litigation,
rather than sensibledialogue.”

And the person who pushed the casein the first place, lan McLachlan, has sincg
been replaced as Chairman of AWI, which is now saying it is committed to
phasing out mulesingby 2010.

58 Transcript of proceedings20 March 2007
59 seethe PETA websteat http://www.savethesheep.com/f-wool _boycott_update.asp
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CASE 4 — Intensivepiggeries

8.15
WadeysPiggery and L udvigsen Family Farms

Recent eventsin South Australiahaveservedto highlight why the RSPCAsshould
not be involved in enforcement of anima crudty law, and illustrate why the
intensive animal farming industry should be the subject of particularly intense
scrutiny regardinganimal cruelty and breach of animal cruelty laws.

The South Australian RSPCA (“the RSPCA”) in 2003 prepared a review of the
Prevention of Crudty to Animals Act 1985 (SA) (“the Act”), with focus on issueg
relating to enforcement. On completion of that review, the RSPCA wrote to the)
responsible Minister® proposing that certain changes should be made to the Act.
In 2005 the Minister put out a paper for public discusson. One of the key]
proposals was that inspectors should be allowed to routinely inspect intensive
animal farms. It is obviousthat such a power, exercisable without the need for
prior notification of an inspection, is essentia for the proper enforcement of
animal crudty law asit appliesto those establishments.

At this juncture it is educationd to pause and ask what the provisionsarein the
Act asit existed at the time relating to inspections. Section 29 of the Act said
(rlevantly):

“...aningpector may...at any reasonableti me enter any premisesor vehiclethat
is being usad for holding or confining animals that have been herded or
collected together for sale, transport or any other commercial purposss’

Giventhat the Minister in the Second Reading Speech introducing the Prevention
of Crudty to Animals Bill (1985) said that inspectors “..will have the power to
enter...premiseswhere animalsare kept for commercia purposes’, one might have
thought that there wasa ready power in the Act alowing inspectorsto carry out,
in effect, unannounced ingpections. The RSPCA in Tasmania, where there is g
very similar provison, certainly thinksthat isso! However, the RSPCA in South
Australia thinks that their inspectors “cannot enter a farm unlessthey obtain a
warrant after recelving evidence of an offenceor unlessthey receivean invitation

60 Minister for Environment and Conservation

61 Section 16(2) of the Animal WelfareAct 1992 (Tas) says“[a]n officer, authorized by the Minister to do so,
may, at any reasonabletime enter, search and inspect any premiseswhereanimalsare sold, presented for sae,
asembled or kept for commercia purposes(Dr Richard Butler, Chief Executive Officer, RSPCA Tasmanig;
persona communication).
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by the owner to inspect the farm.”s2

Notwithstanding this, the public discusion paper proposed the Act be amended
to “empower anima wefare ingpectors to routinely inspect intensive farming
establishments...” 8 After receiving about 70 submissons, the government
prepared a draft Bill which was released for public condderation in November,
2006. That Bill contained sections effectively empowering routine inspection of
“premises...that an inspector reasonably suspectsisbeing used for or in connection
with abusiness..involvinganimals, with “reasonablenctice’ to the occupier. Thig
isnow what the amended Act says®

While all this washappening, others with an interest in the welfare of intensivelyj
farmed animaswere gathering information about how well the Act wasworking
inrelation to thoseanimals.

Wasleyspiggery

In June 2006 Animal Liberation NSW obtained video footage of sow stallsin
Wadeyspiggery in South Australia. They obtained evidencethat pigswere being
kept in under-szed stalls® That vidt wasthe subject of much media attention,
including programmesaired by Channel 7's Today Tonight. Two TAFE students
who had done work experience at the piggery cameforward and gaveevidenceto
the RSPCA of other instancesof what appeared to be seriouscrudty. the author
has seen copies of the statements taken by the RSPCA inspector concerned and
they are of such a low standard as to be worthless as evidence. The students
subsequently provided detailed written statements to Lyn White of Animals
Austraia(who isaformer SA policeofficer of over 20 yearsexperience). Animalg
Austraia supplied those statements to the RSPCA% Today Tonight also
recorded footage (taken from a helicopter) indicating that large numbers of pigs
and piglets had been killed and buried. By the time the RSPCA got around to
investigating the piggery (ie 3 daysafter what appeared to bea“cleanup”), al they
could find wasthat severd stallswere smaller than the dimensionsreferred to in
the relevant Code of Practice®” One would have thought that would have been
enough for the RSPCA to bring aprosecution. However, the RSPCA (and indeed

62 See“Intensivepiggeries— the RSPCA'sposition” on the RSPCA websiteat http://www.rspcasa.asn.au/page?
pg=445& stypen=html (accessedon 4 April 2008).

63 Seethe Department websiteat http://www.environment.sa.gov.au/animawefare/issues htmi#poctaa
(accessad4 April 2008).

64 s31Animal WelfareAct 1985; seeparagraph 7.5

65 Uniquelyin Australian jurisdiction, regulationsmadeunder the Act requirecompliancewith arangeof
“anima welfarecodes’,including onefor pigswhich specifiesminimum dimensionsfor asow stall: Prevention
of Crueltyto AnimalsRegulations2000 (SA), regulation 10 and Schedule?2.

66 The RSPCA hassinceindicated to Animal Liberation (NSW) that it doesnot consider the evidencejustifies
commencing aprosecution.

67 Mode Codeof Practicefor the\Wel fareof Animals— Pigs2nd edition (2003) CSIRO Publishing
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subsequently the Minister, in response to a complaint from Animas Australia)
asserted that because the relevant code referred to “suggested minimum space
alowances..” for sowsin stalls, useof stallssmaller than the dimensonsin the code)
would not constitute breach of the relevant regulations® According to that logic,
sowscould be kept in stallssmaller than their body! From the legd point of view,
becausethe pig code wasadopted aspart of the law of South Australia(under the
regulations), a court will seek to give meaning to a provison which is otherwiss
uncertain. Becausethe same approach must be taken to the interpretation of the
code asistaken to the Act,® a construction that would promote the purpose or
object of the Act will bepreferred. Giventhis, it isapparent that keepingasowin
adtdl lessthan the minimum dimensions as specified in effect by the regulations
will breach those regulations™ In any case, given that it would be easy for a
prosecutor to establish that keeping a sow in astall per seiscrud,? if indeed the
wording of the pig coderelating to sow stall dimensionsisvoid for uncertainty, the
defendant would be unable to rely on the defence available under the Act of
compliancewith the code.®

It is gpparent from this that the operators of Wadeys piggery should have been
prosecuted for breachingthe Act.

Greensupper houseMP Mark Parnell responded to the reveationsof cruelty (and
probable law-breaking — going unpunished) at Wadeysby bringing a motion to
establish a select committee to inquire into various issues relating to the Act,
including the appropriateness of the RSPCA being responsible for the
enforcement of part of the crimina law of the State (iethe Act).” The motion was
defeated on 6 December 2006.

LudvigseenFamily Farms
In January 2007 AnimalsAustraliawascontacted by Jason Shaw, an employeeat a
piggery in Owen, South Austrdia, owned and operated by Ludvigsen Family,
Farms Pty Ltd (“Ludvigsen”). Mr Shaw said that he had witnessed various
incidents of cruelty (mainly concerning failure to properly look after pigs),” and

68 Seefootnote 11.

69 seeWhitaker v Comcare(1998) 86 FCR 532.

70 seesections14A(2)(a) and 22 of the ActsInterpretation Act 1915 (SA).

71 Martin Bennett, aprominent WA barrister, prepared alegd anaysswhich cameto thisconclusion. That
advicewasprovidedto the Minister.

72 and would in any casebreach section 13(2)(b)(i) of the Act, which saysthat apersonill treatsan animal if that
person...beingthe owner of the anima.. failsto provideit with appropriate...exercise(read together with
section 13(1): aperson whoill treatsan animal isguilty of an offence).

73 section 43 of the Act says* nothing in thisact rendersunlawful anything donein accordancewith aprescribed
Codeof Precticerdatingto animas’.

74 LegidativeCouncil Hansard 27 August 2006

75 =ction13(2)(b)(i)
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had sent a complaint to the RSPCA via its webdte. He had telephoned the
RSPCA to seewhat was being done and wastold that the complaint was being
looked into. Mr Shaw asoindicated that there were severa ongoing cruelty issues
at the Ludvigsen piggery. The RSPCA has subsequently stated that it did not
pursuethis complaint becauseit appeared to be vagueand becauseit wasobvioudy
made by adisgruntled employee™ It isastonishingthat the RSPCA regarded thesg
as sufficient reasons for not pursuing a complaint of anima cruelty, particularly
when complaints from whistleblowers employed by the intensive anima farming
industry must, one suspects, be quite rare. Furthermore, another excusegiven by
the RSPCA for its lack of action (interest?) was that it did not have proper
resourcesavailable

The author went to South Australiaand spent sometimewith Mr Shaw and other
workers at the Ludvigsen piggery, al of whom provided detailed evidence of
faluresto properly providefor anima wefare. In February 2007 he got a phone)
cal from Colin Bugg, one of those workers, to say that for about the past week he
had been struggling to look after a sick sow which wasnot taking food and was
veryill. Despiterepeated complaintsto piggery management and requeststhat the
sow be euthanased, Mr Bugg had been told to keep going with attempts to feed
her. Mr Bugg complained to the RSPCA about that pig a few dayslater. An
RSPCA ingpector rang him some hours after his call and took some details.
Interestingly, the inspector did not ask whether there wasany way of identifying
the pig concerned (there was — it had a numbered ear tag). Mr Bugg's clear
understanding wasthat the RSPCA would treat hiscomplaint asconfidential and
his expectation wasthat the next step would be for the RSPCA to carry out an
unannounced inspection of the ste (which of course would have the effect of
maintaining Colin's anonymity). However, that same inspector then called the
director of Ludvigsen (Greg Ludvigsen) and told him that a complaint had been
made about apigand givinghim sufficient information to know which pigwasthe
subject of concern. Accordingto Mr Bugg, Mr Ludvigsenimmediately moved the
pig from the stall shewasin to another area. Mr Ludvigsen subsequently claimed
to the RSPCA that the subject pig wasinspected by avet the following day, who
gaveit aclean hill of hedth — indeed the RSPCA reported on its websitethat the
pig had made afull recovery. All of this should be considered in the context of &
Stuation where the RSPCA had possibly given Mr Ludvigsen a chance to
substitute the subject pig with another one.” Of course, the RSPCA, in giving a
warningto Mr Ludvigsen amost certainly identified Mr Bugg asthe complai nant.
There are only afew piggery workersat that piggery, there wasonly one very sick

76 RSPCA Internal Memo 7 March 2007, referred to by Mark Parnell MPin hisspeechto the South Australian
LegidativeCouncil on 14 March 2007.

77 aspointed out by Mark Parnell MPin hisspeechto the South Australian LegidativeCouncil on 14 March
2007; LegidativeCouncil Hansard page1630; see
http://www.parliament.sagov.au/Historic/HistoricHansardA ugust1993to September2007.htm.
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pig and only one person had been complaining to management about it. It wes
perhapsunsurprisingthat acoupleof dayslater Mr Buggwassacked. 1n seekingto
judtify its actions, the RSPCA claimed that Mr Bugg had expresdy given the
relevant inspector permisson to contact hisemployer.® Mr Buggexpressy denies
thisand hastold Mark Parnell MP and methat heispreparedto stateon oath that
he never gavepermisson to the RSPCA to contact Mr Ludvigseen™ The RSPCA
inspected the piggery 9 days after the initial complaint and gave it a ringing
endorsement.®  Mr Buggs evidence was completely disregarded and Mr
L udvigsen'sposition wastaken by the RSPCA to betruest

Animas Australia responded by complaining to the RSPCA, the Minister, the
policeand by derting the media Mark Parnell MP took up Mr Bugg'sdismissa
and the question of the clumsy and inappropriate behaviour of the RSPCA in the
South Australian parliament,®? calling for an independent investigation into the
RSPCA's conduct. Mark Parnell made the very good point that, in intensive
animal farming establishments, the workers are often the only personswho know
the conditions of the animalsand arein aposition to report cruel practices. It ig
therefore essential that such persons, if they do complain to an enforcement
authority, should be protected.

One of the consequences of al of this was the Minister instructed the Chief
Executive of the Department of Environment and Heritage to carry out an
investigation. The main conclusion of this inquiry, 2 wasthat the RSPCA had
“acted appropriately” in these cases Bizarrely, and despite this, the report made
severd recommendations indicating that protocols followed by the RSPCA in
such dtuations were not appropriate.  Those recommendations included that
complainants must be advised of “confidentiality protocols’, the processesused by,
the RSPCA for raising the matter with the person that is the subject of the
complaint and a“prompt” to makesurethat questionsmust be askedto enablethe
identification and location of any animalsreferred to in the complaint.

78 Footnote 19.

79 Mark Parnell MP'sspeechto the South Austraian LegidativeCouncil on 14 March 2007; persona
communication.

80 The statement on the RSPCA website (http://blogl.rspcasaasn.au/) readslikean advertisement for
Ludvigsen, includingthe remarkableclaimthat “thefarmer told ushas[sic] in fact spent over $700,000 on
improvementsto the farm sothat he can meet the expectationsof the new PigCode of Practice...”. Thisis
amazing, giventhe fina version of the Code wasnot in fact approved until April 2007 (so he could not have
known what he needed to do to meet its“ expectations’) and moreto the point, therearein effect no
requirementsin the new Code which would haverequired him to spend money on upgrades.

81 Theauthor obtained fundsfor Colin to receivel egd advice, asaresult of which he madeacomplaint to the
Equal Opportunity Commissioner pursuant to section 9 of the WhistleblowersAct 1993 (SA); sofar asthe
author am aware, the Commissioner hasdecided to take Colin'scaseup and take action against Ludvigsenfor
an“act of victimisation” under the Equal Opportunity Act 1984 (SA).

82 South AustraliaL egidativeCouncil Hansard 14 March 2007.

83 Letter dated 9 November 2007 from Minister Gagoto AnimasAustrdia.
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But therewasmoreto come. At the beginning of April 2007 the author received |
cal from another Ludvigsen worker. He reported that there were severd pigsin
one of Ludvigsen'sfacilities which werein bad condition, including one animal
with alesion on its leg which he thought was gangrenous. Once again, despite
raisng the matter saverd timeswith Greg Ludvigsen, nothing had been done. By,
now, having had extensivediscussonswith Lyn White the author had realised that
the only way to ensure that the authorities (including the RSPCA) would take)
complaints serioudy in these circumstances was to obtain incontrovertible
evidence, preferably video footage. The author contacted Animal Liberation (SA)
and asaresult a person attended the Ludvigsen piggery with the worker (taking
great care to wear appropriate protective clothing and take other stepsto ensure
that there could be no dlegationsof breach of “biosecurity”). Videofootageof the)
subject pig wastaken and acomplaint lodged at the RSPCA in Addaidelater that
day. Thistimethe RSPCA responded by attending the piggery within hoursof the
complaint (iewithout forewarning Greg Ludvigsen). However, in the meantime
the piggery worker had been mulling things over and told Greg Ludvigsen about
the complaint. Consequently, by thetimethe RSPCA arrived (ieonly afew hourg
after Greg Ludvigsen wastold), the subject pigshad disappeared. However, the
RSPCA wereableto exnume severa freshly-killed pigsfrom the “ dead pil€’, which
they took back to Adelade.

Minister Gago, after considering submissonsreceivedin responseto the draft Bill,
on 31 July 2007 introduced into Parliament the Prevention of Cruelty to Animals
(Anima Welfare) Amendment Bill 2006. But it wasclear from what wassaid in
the Second Reading Speech that the intensive anima farming industry had
managed to influence the Minister and draw the teeth of the proposed “random
ingpection” provision. In her speech, the Minister referred to a“ Memorandum of
Understanding” between the agenciesinvolved with the animd industries which
specified that “intensive industries establishments will not be the subject of a
routine ingpection more than onceeach year and, if aquality assuranceprogramis
in place, desk top audits of the program will be undertaken more frequently than
stevigts'.

At this point, despite repeated requestsfrom AnimalsAustraliaand Mark Parnell
MP, the report into the RSPCA's handling of the Ludvigsen affair had still not
been released® Both Animas Australia and Mark Parnell had informed the
Minister about the third complaint.

In August 2007 the RSPCA told the complainant that it wasgoing to prosecute
Ludvigsen in relation to the third complaint. In September 2007 the case weg
heard beforethe MagistratesCourt in Elizabeth. Greg L udvigsen pleaded guilty to

84 Andit wasnot released until November 2007.
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three charges. The chargesrelated to the pig seen by the complainant, aswell a5
two other (dead) animals, one of which wasfound to have afoot missing. The
RSPCA prosecutor made severd odd statements, including that it wag
“unfortunate’ that the worker had contacted the author and that the piggery
operator was “fearful” of biosecurity breaches. The RSPCA presented evidence
from an expert pathologist that al of the subject animals should have been
euthanased severad weeks before the complaint was made. The RSPCA did not
seek apendty, but only sought its costs. Ludvigsen wasfined $1,500 and ordered
to pay the RSPCA'scostsof $1,300.8

On 13 November 2007 the Prevention of Cruelty to Animas (Anima Welfare)
Amendment Bill wasdebated in the Legidative Council of the South Austraian
parliament. Mark Parnell gaveaspeechin which he made severa important points
relevant to the proposed amendments to the Act which had arisen from the|
Ludvigsenaffair,including:

- it wasinappropriate for the RSPCA, an unaccountablebody, to bethe mainstay
of investigating multi-million dollar agribusinessanimal operations;®

-in any case, the evidencegathering proceduresof the RSPCA werecompl etely
inadequate;

- wherea“ whistleblower” complainsabout animal cruelty, and thereisno system
of unannounced routine or random i ngpections, the “whistleblower” will dwaysbe
at risk;

- the objection of industry that “biosecurity” breacheswerean obstacleto
unannounced i nspectionswasacompletefurphy (inspectorscan in any casetake

any precautionsrequired);

- the “memorandum of understanding” whichwould, if implemented, havethe
effect of excludingintensiveanimal industriesfrom routineinspections, could be
regarded asillegdlyfettering the powersof inspectorsunder the Act.

The consideration of the Bill moved to the committee stagein February 2008.
There was considerable debate about the issue of routine inspections and in
particular whether notice should be given. The Libera opposition wanted 72
hours notice to be given® Family First wanted 24 hours. The Greens wanted

85 Personal communication from Animal Liberation (SA) made 7 September 2007.

86 He asomentioned that the most recent AGM of the RSPCA (of which heisamember) had voted in favour
of unannounced inspections— but that the RSPCA Council did not support this. In my view another reason
why the RSPCA should not beinvolvedin law enforcement at all.

87 The opposition spokesperson stated that one of the reasonsfor thiswasthereis” only onespecidist pigvetin
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none. The government wanted “reasonable notice”. Mark Parnell quoted the)
Ludvigsen caseas an example of how little time an operator of an animal factory
farm needed to hide the evidence. The outcomewasthat the Act asamended will
say that an ingpector must givean operator “reasonablenotice’. Mark Parnell for
the Greens aso succeeded in inserting a provision into the amended Act which
would havethe effect of requiring an ingpector to report back to acomplainant the
action taken in responseto acomplaint. He wasinstrumental in persuading the
government to insert a provison giving protection to persons who made
complaintsof cruelty under the Act (ie“whistleblower protection”).

Augtrdid’. This, presumably, will comeassomething of ashock to the Australian Association of Pig
Veterinarians, whosemembership appearsto haveshrunk to one (seethe Austraian Veterinary Association
websteat http://www.iimage.cim.au/ava.com/au/main.php?2c=0& mt=SIG& new_c_id=2).
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