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CONSTITUTION OF NORTH DAKOTA.

—,

Sec. 101. Where a judgment or decree is reversed or confirmed by the
Supreme Court, every point fairly arising upon the record of the case shall
be considered and decided, and the reason therefor shall be concisely stated
in writing, signed by the judges concurring, filed in the office of the Clerk
of the Supreme Court, and preserved with a record of the case. Any judge
dissenting therefrom may give the reasons for his dissent in writing over
his signature.

Sec. 102, It shall be the duty of the court to prepare a syllabus of the
points adjudicated in each case, which shall be concurred in by a majority
of the judges thereof, and it shall be prefixed to the published reports of
the case.
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CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT

NORTH DAKOTA

1 ]
W. S. HypE v. ApoLpH THOMPSON AND THEODORE G. THOMPSON,
Doing BusiNess UNpDeEr THE FirM NAME AND STYLE oOF
THOMPSON BRroOs.

Opinion filed April 14, 1909.

Money Had and Received — Trial — Directed Verdict — Promise to Pay
Proceeds of Converted Property.

1. In an action for money had and received to plaintiff’s use, it
was reversible error to direct a verdict in defendant’s favor, where
plaintiff’s proof tended to show that he had a prior lien on certain
personalty, which defendants seized under a chattel mortgage, and
which they sold at foreclosure sale; the proof disclosing an express
agreement by which defendants promised, for due consideration, to
pay to plaintiff the proceeds of such property at such sale, and the
evidence showing a breach of such promise,

8ame — implied Promise to Pay.

2. In the absence of an express agreement to that effect, a promise
will be implied on defendant’s part, under such facts, to turn over
the proceeds of such sale to plaintiff.

S8ame — Evidence.

3. Evidence examined, and held amply sufficient to sustain the al-
legations of the complaint, both as to the existence of plaintiff’s lien
and the promise aforesaid; hence the direction of a verdict in defend-
ants’ favor constitutes reversible error.

Appeal from District Court, Griggs county; Burke, ]J.



2 19 NORTH DAKOTA REPORTS

Action by W. S. Hyde against Adolph Thompson and Theodore
G. Thompson.

Judgment for defendants and plaintiff appeals.
Reversed. _
Lee Combs, for appellant.

Agreement to pay money may be express or implied. Rev.
Codes 1905, Sec. 5711; Luther v. Hunter, 7 N. D. 544, 75 N.
W. 916; '

Where one receives property agreeing to convert into cash and
pay the owner’s debts he is liable upon either express or implied
promise to pay. Potts & Potts v. First National Bank, 102 Ala.
286; Kreutz v. Livingston, 15 Cal. 345; Bender v. Wooten, 35
Ark. 31; Davis v. Benton, 24 Conn. 556; Whitton v. Barringer,
67 Ill. 551; Johnson v. Collins, 14 Ia. 63; Sterling v. Ryan, 72
Wis. 36; Webb v. Meyer, 64 Hun. 11; 27 Cyc. 857.

If there is a substantial conflict in evidence, case is for jury.
Finch v. Park, 80 N. W. 155; Siems v. Bank, 64 N. W. 167;
Brand & Co. v. Williams, 13 N. W. 42,

Benjamin Tufte, for respondent.

Assumpsit will not be in favor of mortgage against purchaser
at execution sale. Carpenter v. Graham, 3 N. W. 974; Randal v.
Higbee, 37 Mich. 41; Hathaway v. Town of Cincinnatus, 62 N,
Y. 434.

Authority from relationship of client and attorney cannot be in-
ferred. Isaccs v. Zuggsmith, 103 Pa. St. 77; Rev. Codes 1905,
section 502.

Fisk, J. The sole question on this appeal is the correctness of
the ruling below in directing a verdict in defendant’s favor. Plain-
tiff seeks to recover for money had and received by defendants
to his use. Briefly stated, the facts are that plaintiff had a seed
lien upon certain wheat, which defendants had taken into their pos-
session under a chattel mortgage for the purpose of foreclosure,
and in addition to the facts necessary to show the validity of plain-
tiff’s lien the complaint alleges an express contract between plaintiff
and defendants whereby the latter agreed in consideration of being
permitted to foreclose their said mortgage, which covered said wheat
:and other personal property, to pay to plaintiff the proceeds from
the sale of such wheat and that thereafter they foreclosed accor-
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ingly, and received on the sale of the wheat the sum of $165.64
and refused to turn the same over to plaintiff as promised, although
payment thereof had been demanded by him. At the trial plaintiff
introduced testimony tending to substantiate the allegations of his
complaint in all particulars, and rested his case, whereupon the
trial court, on motion of defendant’s counsel, directed a verdict in
defendant’s favor, as above stated.

We are entirely clear that such ruling was erroneous. The rea-
sons urged by respondents’ counsel in support of such ruling merit
but brief nntice. These reasons, as stated in his brief, are the fol-
lowing: “(1) That, where adverse claimants are asserting rights
to property covered by their adverse liens, the law will not imply
a promise to pay. (2) In the case at bar there is no express prom-
ise and no agreement to pay, either by the defendants or any one
authorized to enter into any agreement on their behalf. (3) That
plaintiff has failed to prove that he had a seed lien upon the grain
taken by defendants under their chattel mortgage.”

The first proposition advanced is not necessarily involved in the
case. Plaintiff does not rely for a recovery solely upon an implied
promise on defendant’s part to pay to plaintiff the proceeds of such
wheat. He relies upon their express promise to do so. But, were it
otherwise, we think that under the undisputed evidence, showing the
priority of plaintiff’s lien, the law would raise an implied promise
on defendants’ part to pay to plaintiff the proceeds of such wheat.
Brand & Co. v. Williams, 29 Minn. 238, 13 N. W 42; Siems v.
Bank, 7 S. D. 338, 64 N. W. 167 ; Finch et al v. Park, 12 S. D. 63,
80 N. W. 155, 76 Am. St. Rep. 588. This being true, it necessarily
disposes of respondents’ second contention also.

Their second contention is wholly untenable for another reason.
The plaintift’s testimony is clear and specific to the effect that an
express promise was made as alleged. The proof shows that Coffey,
the person who made such agreement on defendants’ behalf, was not
only expressly authorized to do so, but his acts were subsequently
ratified by defendants. Such contention, therefore, flies in the teeth
of the facts as testified to by plaintiff, and which must be accepted
as true on this appeal.

This is equally true as to respondents’ third contention, which
merits no further consideration.

Judgment reversed, and new trial ordered. All concur except
MorGan, C. J., who did not participate on account of illness.

(120 N. W. 1095.)
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FrRaNK FLORA AND FRANK TowNE, Co-PARTNERS, DoING BUSINESS
UNpER THE FIRM NAME AND STYLE OF FLorA & TowNE, v.
EmMmMA L. MATHWIG.

Opinion filed April 14, 1909,

Appeal and Error — Statement of Case — Specifications of Error.

1. Whether a verdict is sustained by the evidence or not will not
be considered on appeal to this court, in the absence of specifications
in the statement of the case of the particulars in which the evidence
fails to sustain the verdict.

Trial — Evidence — Grounds of Objection to be Stated.

2. Objection to evidence, on the alleged ground that it is incom-
petent, irrelevant and immaterial is too indefinite in cases where the
ground of the objection might be remedied.

Evidence — Conclusion of Witness.

3. A question calling for the conclusion of a witness as to what
another party understood as to the nature of a transaction is objection-
able, as calling for a conclusion not based on facts.

Objections to Evidence.

4. Various objections to evidence considered, and /ield to be with-
out merit.

Appeal from District Court, Barnes county ; Burke, J.

Action by Frank Flora and Frank Towne against Emma L. M.
Mathwig. Judgment for plaintiffs. Defendant appeals.

Affirmed.

J. W. Tilly and Herman Winterer, for appellant. Lee Combs, for
respondents.

MoragaNn, C. J. This is an action upon two promissory notes for
the sum of $250 and $55, respectively. As to the latter no defense
is made. As to the former the sole defense interposed is that the
defendant signed the same as surety, and that the note was signed
by her in part payment of certain machinery sold by plaintiffs to one
Haessley, and plaintiffs took security from said Haessley upon the
machinery, and also took an earnings contract as security for the
purchase price, and that the plaintiffs subsequently purchased said
machinery from said Haessley and sold the same to a third person,
and that the note which she signed as surety was thereby paid, and
defendant released from all liability thereunder. The action was
tried to a jury, which found a verdict in plaintiff’s favor for the
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full amount claimed. Defendant made a motion for a new trial,
which was denied, and defendant appeals.

It is claimed that the verdict is not supported by the evidence.
The record on appeal, as prepared, compels a disregard of this as-
signment. There is no specification of the particulars in which the
evidence fails to sustain the verdict. The statute governing what a
statement of the case shall contain provides as. follows: “There
shall be incorporated in every such statement specification
of the particulars in which the evidence is alleged to be
insufficient to justify the verdict or other decision, and of the
errors of law upon which the party settling the same intends to rely.
If no such specification is made, the statement shall be disregarded
on motion for a new trial and on appeal.” Section 7058, Rev. Codes
1905. The rules of practice of this court as shown by rule 7 (91
N. W. vi) expressly state that such specifications of the particulars
in which the evidence is insufficient to justify the verdict are deemea
vital parts of every statement of the case. There was no attempt
to comply with this statute, or with rule ¥ (91 N. W. vi) in this
case, and the statement is entirely wanting in specifications of such
particulars. Under the express terms of the statute we cannot do
otherwise than disregard the statement so far as the specification
that it is contrary to the evidence is concerned. There are 74 speci-
fications of error in the statement of the case. Sixty-eight of these
relate to the admission or rejection of evidince. The assignments
in the brief of the errors relating to the admission or rejection of
evidence is in this language: ‘“The court erred in its ruling on the
competency and admission of evidence during the trial, as specified
in appellant’s specifications of error. Abstract, pp. 115-134, folios
454-434, inclusive.” The assignments are therefore to be found in
about 20 pages of the abstract. In the body of the brief, however,
the reference to the abstract is more definite. For instance, the first
assignment of error argued or referred to in the brief is prefaced
by this statement by the attorney: “We call the court’s attention to
error of law 4, abstract, p. 115, which appears in abstract, p. 10,
folio 36.” Turning to the abstract at folio 36, we find the question,
the objection, the ruling, and an exception showing what the as-
signment was based upon. We call attention to this manner of
inaking assignments in the brief as not in accordance with the rules
of practice. Rule 14 (91 N. W. viii) states that an assignment of
error in the brief must point out the errors objected to in a way as
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specific as the case will allow, and only such assignments are to be
therein incorporated as the attorney expects to rely upon. This rule
further requires that the assignment in the brief shall refer to the
page of the abstract where the particular specification is found, and
also to the page, or pages, of the abstract on which the matter is
found upon which the error is predicated. The assignment itself in
this case utterly fails to comply with this rule. By referring to the
body of the brief it is possible, however, to find in what part of the
record the proceedings on which is predicated the assigned error are
to be found. But it should not be necessary to refer to the body of
the brief to find where the original exception or objection is to be
found. The assignment itself in the brief should state that fact. The
object of the rules is to give assistance to the court, and that will
be accomplished with the greaest effect by a strict compliance there-
with. In this case, however, we have carefully considered the as-
signments relating to the exclusion or admission of evidence, not-
withstanding the failure to comply with the rules. Forty-four of
these assignments are based on objections stated to be incompetent,
irrelevant, and immaterial. Objections so framed are too indefinite
where the cause for objection might be remedied, and are deemed
the same as no objection at all. In Kolka v. Jones, 6 N. D. 461, on
page 480, 71 N. W. 558, on page 565, 66 Am. St. Rep. 615 the
court said: “We have had occasion before to consider the import-
ance of the rule of practice that a mere general objection is not
sufficient to raise any question which could have been obviated had
it been specifically pointed out, but no case has hitherto arisen in
this state calling for its enforcement. We shall in all cases strictly
enforce this highly just rule. A suitor should be fairly appraised
by the language of the objection or the motion, as the case may be,
just what point is made against his evidence, or what defect in proof
is claimed by his antagonist, to the end that he may then and there,
if possible, save himself from the consequences of error.” See
also Hogen v. Klabo, 13 N. D. 327, 100 N. W. 847 Olsen v. Burl-
ington, C. R. & N. Ry Co., 12 S. D. 326, 81 N. W. 634. Many of
the other assignments are based on objections that the evidence l1s
incompetent, irrelevant, and immaterial, and that the question was
leading, or called for a conclusion, or was not proper cross-examin-
ation. We have considered these objections and find that no pre-
judicial error was committed in the rulings. While some of the
questions were somewhat leading, no possible prejudice could have
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followed the rulings, and the discretion reposed in the trial court
in such matters was not abused. The defendant offered in evidence
a letter known in the record as “Exhibit 7.” That was a letter to
the defendant from Reeves & Co., to whom the defendant and
Haessley had given a note for $250 of the purchase price of the
machinery, which, with the note in suit, made up the total sum for
which the defendant signed notes. The offer of the note in evidence
was accompanied by an offer to prove by Exhibit 7 that Reeves &
Co., understood that the defendant was a surety on that note. An
objection to the offer was properly sustained, as it was immaterial
that Reeves & Co. understood. The contract was made by plaintiffs
and the defendant, and not by Reeves & Co. and the defendant. Even
if the offer was material, Exhibit 7 does not tend to show that the
defendant signed the note as surety, or that she signed it at all.
While Haessley, who purchased the machinery from the plaintiffs
and signed all the notes as maker, was under cross-examination, he
was asked this question: “So they understood, so far as you know,
that you was the owner of the machinery when you purchased it,
and she was merely surety.” It referred to what the plaintiff
thought or understood, and was improper. It did not call for any-
thing that was said or done by plaintiffs, but for the conclusion of
the witness as to what the understanding of plaintiff was as to the
transaction. In calling for a conclusion of this nature, unaccom-
panied by anything to show a basis for the witness’ conclusion, the
objection was properly sustained.

We have examined all other exceptions properly taken, but we find
no error in the court’s rulings, and the assignments present no ques-
tions worthy of consideration.

Judgment affirmed. All concur.
(121 N. W. 63.)
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EMERSON MANUFACTURING CoMPANY, A CorporaTiON, v. I. K.
TvepT AND JoHN RusTAD.

Opinion filed April 14, 1909.
Guaranty — Notice of Acceptance.

1. Defendant signed and delivered the following written instrument,
contained on the back of a contract between plaintiff and one T.,
whereby T., a local dealer, purchased certain farm implements from
plaintiff: “In consideration of one dollar to me in hand paid by
Emerson Manufacturing Company, the receipt of which I hereby ac-
knowledge, I hereby guranatee the fulfillment of the within contract
and the prompt payment of all obligations given under or arising out
of it, and all renewals of the same, on the part of I. K. Tvedt, Kin-
dred, N. D,, and waive demand and notice of nonfulfilment and non-
payment. This guaranty is given at the time of the execution of the
within contract, and is made a part of the same.” Held, that such in-
strument constitutes an absolute guaranty, and hence notice to de-
fendant of plaintiff’s acceptance thereof was unnecessary in order to
bind him. :

Case Distinguished.

2, Standard Sewing Machine Company v. Church et al,, 11 N. D.

420, 92 N. W. 805, distinguished.

Appeal from District Court, Cass county; Pollock, J.

Action by the Emerson Manufacturing Company against John
Rustad and another. Judgment for defendant Rustad, and plaintiff
appeals. Reversed.

Stambaugh & Fowler, for appellant.
M. A. Hildreth, for respondent.

‘Fisk, J. In the month of March, 1903, plaintiff, Emerson Manu-
facturing Company, a manufacturer of farm implements at Rock-
ford, Ill, entered into the usual contract with defendant Tvedt,
whereby the latter, who was a local dealer in farm machinery at
Kindred, this state, ordered from plaintiff certain machinery at
stipulated prices, to be shipped to Kindred, and said defendant was
given the exclusive sale during said scason of such machinery in
the territory tributary to Kindred and other designated points near
there. Upon the back of the printed order the respondent, Rustad,
signed the following guaranty: “In consideration of one dollar to
me in hand paid by Emerson Manufacturing Company, the
receipt of which I hereby acknowledge, I hereby guar-
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antee the fulfillment of the within contract and the prompt pay-
ment of all obligations given under or arising out of it, and all
renewals of the same, on the part of I. K. Tvedt, Kindred, N. D,
and waive demand and notice of nonfulfillment and nonpayment.
This guaranty is given at the time of the execution of the within
contract, and is made a part of the same. (Signed) John Rustad.
Post Ofice, Kindred, N. D.” Tvedt defaulted in making payments
due plaintiff under the contract, and this action was brought against
both Tvedt and Rustad to recover the amount of Tvedt’s indebted-
ness to plaintiff. The amount of such indebtedness is not in dispute,
and plaintiff had judgment against Tvedt in the court below; but
the trial court directed a verdict in favor of Rustad upon the
theory that there was no liability against him, because plaintiff
never notified him of its acceptance of the Tvedt contract or order,
and such ruling constitutes the sole error complained of.

The learned trial court no doubt considered the instiument which
respondent signed as a mere offer of guaranty, and not an ab-
solute guaranty, and hence, under the well-established rule recog-
nized by this court in Standard Sewing Machine Co. v. Church et
al,, 11 N. D. 420, 92 N. W. 805, no liability arose thereunder, be-
cause plaintiff failed to notify Rustad of its acceptance of and re-
liance upon the same. This was clearly erroneous. The instruments
in these cases are widely different, and such difference is plainly
pointed out by the authorities hereinafter cited. The guaranty in
the case at bar recited a consideration moving directly from plaintiff,
the guarantee, to Rustad, the guarantor, and this is held sufficient
everywhere to show an absolute contract of guaranty, as dis-
tinguished from a mere offer of guaranty. As stated by eminent
authority, “a contract of guaranty, like every other contract, can
only be made by the mutual assent of the parties. If the guaranty
is signed by the guarantor at the request of the other party, or if the
latter’s agreement to accept is contemporaneous with the guaranty,
or if the receipt from him of a valuable consideration, however
small, is acknowledged in the guaranty, the mutual assent is proved,
and the delivery of the guaranty to him or for his use completes
the contract.” Machine Company v. Richards, 115 U. S. 524, 6
Sup. Ct. 173, 26 L. Ed. 480. Nor is the fact that the consideration
was merely nominal, or not in fact paid, at all material. Lawrence
v. McCalmont, 2 How. 426, 11 L. Ed. 326; Davis v. Wells, 104 U.
S. 159, 26 L. Ed. 686. In addition to the above authorities, see,
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also, the following as lending support to the views here expressed:
Furst & Bradley Mfg. Co. v. Black, 111 Ind. 308, 12 N. E. 504;
Wright v. Griffith, 121 Ind. 478, 23 N. E. 281, 6 L. R. A. 639;
Bank v. Parrott, 125 Cal. 472, 58 Pac. 164, 73 Am. St. Rep. 64; 20
Cyc. 1407-1409, and numerous cases therein cited. The fact that
the Tvedt order or contract contains a ~lause to the effect that the
same is made subject to the approval and acceptance in writing of
Emerson Manufacturing Company at its home office, and the same
was not thus accepted, does not exonerate respondent from liability.
The proof conclusively shows that plaintiff in fact approved such
contract and acted thereunder in furnishing machinery to Tvedt.

Judgment reversed, and new trial ordered as to respondent Rus-
tad. All concur.

(120 N. W. 1094.)

FirsT INTERNATIONAL BANK OF PorTAL v. Joun J. LEE.

Opinion filed April 14, 1909.

Sheriffs and Constables — Failure to Levy Execution — Pleading — Evi-
dence.

Action to recover damages for the alleged failure and neglect of
defendant as sheriff to levy an execution upon certain personal prop-
erty held by him under a writ of attachment. At the conclusion of
plaintiff’s testimony, the trial court directed a verdict in defendant's
favor, such ruling being made presumably upon the theory that the
complaint failed to state facts sufficient to constitute a cause of action
and that the plaintiff's proof failed to show a cause of action; there
being neither allegation nor proof negativing any facts justifying de-
fendant’s official acts. Held, error, as the burden was on defendant
to justify his failure and neglect to make such levy. The complaint
was therefore sufficient, and the plaintiff’'s testimony established a
prima facie case against defendant.

Appeal from District Court, Ward county; Goss, J.

Action by the First International Bank of Portal against John
J. Lee. Judgment for defendant, and plaintiff appeals.

Reversed.
S. M. Lockerby and Turner & Wright, for appellant.
Lc¢ Seuer, Bradford & Hurley, for respondent.
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Fisk, J. Appellant seeks to recover damages from respondens,
who was sheriff of Ward county, for the latter's neglect to levy
upon certain property under an execution issued upon a judg-
ment recovered by appellant against one Shuler. At the conclusion
of plaintiff’s testimony, counsel for defendant moved for a dis-
missal of the action upon certain designated grounds which, are un-
necessary here to enumerate. The trial court stated that he would
treat the motion as one for a directed verdict in defendant’s favor,
and such motion was granted and a verdict was accordingly directed.
Plaintiff moved for a new trial, which motion was denied and judg-
ment was entered on such verdict. The appeal is both from the
judgment and from the order aforesaid

The only grounds urged by respondent’s counsel in support of the
correctness of the court’s rulings are (1) insufficiency of the com-
plaint in that it fails to state a cause of action; and (2) insufficiency
of the evidence to prove a cause of action. ‘We are clear that there
is no merit to either contention, and that the judgment and order
are erroneous, and must be reversed.

The complaint, omitting formal parts, is substantially as follows:
(1) That plaintiff is a corporation. (2) That during all of the time
herein recited the defendant was and now is the duly elected,
qualified, and acting sheriff of the said county of Ward, state of
North Dakota. (3) That on the 16th day of August, A. D. 1905,
plaintiff delivered to defendant, as sheriff aforesaid, an execution
duly issued out of the above-named court on said day in a certain
action in said court wherein this plaintiff was plaintiff and one
John Shuler was defendant against certain specific personal prop-
erty theretofore attached in said action, and then in the custody
and under the control of the said defendant, as such sheriff directing
this defendant, as sheriff aforesaid, to satisfy the said execution out
of the personal property of the defendant John Shuler, then within
said Ward county, in his possession under and by virtue of the said
writ of attachment aforesaid. That said execution was issued in
said action by the clerk of said court upon a certain judgment of
$1,291.25, in favor of the above-named plaintiff and against the
said John Shuler, and rendered, entered, and docketed on the 15th
day of August, A. D. 1905. (4) That defendant as such sheriff
totally neglected to serve, execute, and return the said execution
according to the command therein given by reason whereof the said
plaintiff has wholly lost the benefit of its said judgment. (5) That



12 19 NORTH' DAKOTA REPORTS

defendant, after receiving said writ of execution as aforesaid, will-
fully and wrongfully released the said property held by him under
the writ of attachment aforesaid, and surrendered the same to the
said John Shuler, to wit: One frame building, used as a meat
market in the village of Portal, in said Ward county, of the reason-
able worth and value of the sum of $1,000; one set of butcher’s
tools of the reasonable worth and value of $150; the furniture and
fixtures in said meat market of the reasonable worth and value of
the sum of $150; that said defendant so released the same to said
John Shuler without due authority of law and contrary to the ex-
press wish of this plaintiff, and against its instruction and protest.
(6) That said judgment is in full force and unsatisfied. That the
said John Shuler is insolvent. Wherefore plaintiff prays judgment
against the said defendant for the sum of $1,300, together with the
costs and disbursements of this action.

It is asserted in effect by counsel for respondent that the portion
of the complaint charging or attempting to charge defendant with
actionable negligence or failure to discharge his official duty to
make a levy under the execution is not 1 pleadable fact, but merely
a legal conclusion. This contention is hased upon the use of the
words “willfully and wrongfully” found in the fifth paragraph. The
gist of plaintiff’s cause of action is defendant’s failure and neglect
to levy upon the property of the judgment debtor under the execu-
tion as he was therein commanded to do, and not, as counsel seem
to think, his act releasing the property from the attachment. The
fourth paragraph, and not the fifth, contains the gist of the charge
necessary to plaintiff’s cause of action, and the matters set out in
paragraph 5 are merely by way of inducement to what is alleged in
the preceding paragraphs. In any event, it is too plain for serious
debate that paragraphs 4 and 5, when considered together, clearly
charge defendant with actionable neglect in failing to levy the execu-
tion as commanded, even if we eliminate as surplusage the words
“willfully and wrongfully” from paragraph 5.

It is equally clear that plaintiff’s proof constituted a prima facie
case in its favor. It was not incumbent upon it, as respondent's
counsel contend, to negative the existence of facts showing respond-
ent’s right to release the attached property, nor to show the absence
of justification for his failure and neglect to make a levy under the
execution. The burden was on respondent to justify his official
conduct. The authorities are a unit on this question. We cite the
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following: 25 Am. & Eng. Enc. of L. 707, and cases cited ; Bonnell
v. Bowman, 53 Ill. 460; People v. Palmer, 46 Ill. 398, 95 Am. Dec.
418; Sage v. Dickinson, 33 Grat. (Va.) 361; 12 Am. & Eng. Enc.
of L. 261; 2 Freeman on Ex. (3d Ed.) § 252, and cases cited;
Terrell v. State, 66 .Ind. 570; Bank v. Gilbert, 174 Ill. 485, 51 N.
E. 584, 66 Am. St. Rep. 306, and note.

The judgment and order appealed from are accordingly reversed,
and a new trial ordered. All concur.

(120 N. W. 1093.)

T. E. YErRXA v. W. E. RUTHRUFF AND L. L. RUTHRUFF.
Opinion filed March 19, 1909,

Principal and 8urety — Failure to Present Claims Against Principal’s
Estate.

Surety not released. The defendants, who were husband and wife,
executed to respondent a promissory note jointly and as joint makers.
Appellant signed with her husband as joint maker, but as surety
only. Prior to the commencement of this action her husband and
co-defendant died intestate, leaving an estate in Clay county, Minn.,
of the appraised value of $3,500, which was duly probated in said
county. While said probate proceedings were pending and after due
notice to creditors to present their claims against said estate had been
given, respondent was requested by appellant’s attorney to file said
note as a claim against said estate, which he wholly failed and neg-
lected to do. His failure to file said note as a claim against said
estate did not relecase respondent as surety.

Appeal from District Court, Cass county ; Pollock, J.

Action by T. E. Yerxa v. W. E. Ruthruff and L. L. Ruthruff.
Judgment for plaintiff, and L. L. Ruthruff appeals.

Affirmed.

J. W. Tilly, for appellant.

Failure to establish claim against solvent principal’s estate dis-
charges the surety. Roberts, Thorpe & Co., v. Laughlin, 4 N. D.
167, 59 N. W. 967 ; Stackpole v. D. L. & T Co., 10 S. D. 389, 73 N.
W. 258; Brown v. Ch. R. I. & P. Ry. Co., 107 N. W 1024.

Glassford & Lacy, for respondent.

Failure to sue solvent principal at surety's request does not dis-
chaige the latter. National Bank of South Reading v. Sawyer, 59 N.
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E. 76, 83 Am. St. Rep. 292; Story's Eq. Juris. Sec. 639 ; Streetor v.
Jefterson County National Bank, 147 U. S. 36, 37 L. Ed. 68;
Myers v. Farmers State Bank, 74+ N. W. 252 ; Morrison v. Equit-
able National Bank, 6 Ohio N. P. 7th; Montpelier Bank v. Dixon,
4 Ver. 599; Page v. Webster, 15 Me. 269 ; Bull v. Allei, 19 Conn.
101; Mahurin v. Pearson, 8 N. H. 539; Abercrombie v. Knox, 3
Ala. 728, 37 Am. Dec. 721; Bank of Maywood v. McAlister, 76
N. W. 552; Tideman on Commercial Paper, Sec. 424; Parsons
Notes and Bills, Vol. 1, p. 237, Vol. 2, p. 243 ; Daniel Neg. Int. Vol.
2, Secs. 1326 and 1339 ; Ingels et al, v. Sutliff, 36 Kan. 444 ; Brandt
on Suretyship, Vol. 1, Sec. 265.

CarMopy, J.  This action was brougnt by respondent to recover
judgment on a promissory note of date January 11, 1902, executed
and delivered by defendants to respondent for the sum of $300, due
October 1, 1902. It appears from the face of the note that the same
was executed by defendants to respondent jointly as joint makers.
The facts, so far as may be necessary to a decision of the case, are
as follows: At the time of the making and delivery of said note
to respondent the defendant W. E. Ruthruff and appellant, L. L.
Ruthruff, were husband and wife, and lived in the city of Farge.
Defendant W. E. Ruthruff was on said 11th day of January, 1902,
indebted to respondent for goods sold and delivered to him by said
respondent in the sum of $300, and on said date executed the note
in question. Appellant, L. L. Ruthruff, who was the wife of the
defendant, signed said note with her husband as joint maker, but as
surety only, for and as an accommodation party. On the 27th day
of June, 1902, defendant W. E. Ruthruff died intestate, leaving an
estate in Clay county, Minn, of tiie appraised value of $3,500.
Claims were filed against said estate and approved to the amount
of $2,467.08; and said estate had not at the time of the trial of this
action been closed, and no final accounting or report by the admin-
istrator had been made. Said estate was probated in the county
of Clay and state of Minnesota, and an administrator thereof duly
appointed. Notice to creditors to present their claims against said
estate was duly given. After said probate proceedings were started,
T W. Tilly, who was then the attornev for appellant, informed
Fred Yerxa, who represented the respondent, that the estate of W.
E. Ruthruff was being probated in Clay countv, Minn,, and that
there was money or would be money in the estate coming into the
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hands of the administrator for the payment of debts, and notified
him to file the note or claim with the administrator or probate court
of Clay county, and that he said he would; but respondent wholly
failed and neglected so to do. Appellant paid no part of said note,
and it remains wholly unpaid, and did not file the claim against
the estate of her codefendant for the amount of said note, or any
part thereof. This action was tried in the district court of Cass
county before Judge Pollock; a jury having been waived by both
parties. At the close of the case the court made its separate findings
of fact and conclusions of law, and ordered judgment in favor of
the respondent and against the appellant for the amount of the note
and interest. A motion for a new trial by appellant was made and
denied, and judgment was entered in favor of respondent and
against the appellant for the amount due on said note and interest.
From the order denying the motion for a new trial, and the said
yudgment, this appeal was taken.

Appellant cites sections 6105 and 6106 of the Revised Codes of
1905. Section 6106 provides: “A surety has all the rights of a
guarantor, whether he becomes personally responsible or not.” Sec-
tion 6105 provides: ‘““A surety is exonerated: (1) In like manner
with a guarantor. (2) To the extent to which he is prejudiced by
any act of the creditor which would naturally prove injurious to the
remedies of the surety or inconsistent with his rights or which
lessens his security; or (3) to the extent to which he is prejudiced
by an omission of the creditor to do anything when required by
the surety which it is his duty to do.” She contends that under the
provisions of these sections of our Code she is exonerated and dis-
charged as surety on said note for the reason that she was an un-
doubted surety ouly, and has been prejudiced by the failure and
neglect of the respondent to present said note against the estate of
her codefendant, W. E. Ruthruff. In this connection she cites
sections 4511, 4513 and 4514 of the Grand Statutes of Minnesota
of 1894, which were in force both at the time of the making of
said note and the probating of said estate, and which read as fol-
lows: Section 4511: “All claims arising upon contracts whether
the same be due, not due, or contingent, must be presented to the
probate court within the time limited in said order, and any claim
not so presented is barred forever.” Section 4513: “No claim or
demand shall be allowed that is barred by the statute of limitations,
nor shall any offset that is barred by the statute of limitations be

o
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allowed.” Section 4514: “No action at law for the recovery of
money only shall be brought in any of the courts in this state
against any executor, administrator or guardian upon any claim or
demand which may be presented to the probate court except as
provided in this Code.” She further contends that by reason of
the failure of the respondent to present the note as a claim against
the estate of her codefendant, as hereinbefore stated. and by reason
of the foregoing sections of the Minnesota statutes, if she is obliged
to pay this note she will have no redress against the estate of the
principal, and can in no way protect herself or recover from any
person the amount she may be obliged to pay by reason of the
judgment against her on said note in this action.

We are agreed that she was not prejudiced by reason of the
failure of the respondent to present his claim against the estate of
her codefendant, and that she is not exonerated from her liability
as surety on said note. In Taylor v. Beck, 13 Ill. 376, which was an
action by the plaintiff against a surety, the court uses the following
language: “There is no rule of the common law, nor principle of
equity, that will enable a surety to relieve himself from liability by
a simple request to the creditor to proceed against the principal.
The English cases uniformly agree that mere passiveness on the
part of the creditor will neither exonerate the surety at law nor in
equity; and, independent of the decisions based upon particular
statutes, such is decidedly the weight of authority in this country.
The notion that the surety can compel the creditor to active diligence
against the principal, at the hazard of releasing the surety, is ex-
pressly repudiated in the following cases: Bellows v. Lovell, 5
Pick. (Mass.) 307; Leavitt v. Savage, 16 Me. 72; Bull v. Allen, 19
Conn. 101; Executors of Baker v. Marshall, 16 Vt. 522, 42 Am.
Dec. 528; Davis v. Huggins, 3 N. H. 231; Croughton v. Duvall, 3
Call (Va.) 69; Manning v. Shotwell, 5 N. J. Law, 585, 8 Am. Dec.
622; Carr v. Howard, 8 Blackf. (Ind.) 190; Executors of Dennis
v. Rider, 2 McLean, 451, Fed. Cas. No. 3,797. * * * There is
no sound reason for permitting a surety to discharge himself by
requesting the creditor to proceed against the principal. The un-
dertaking of a surety is absolute in its terms, and not conditional, as
is the engagament of an indorser. He is directly and not contingent-
ly liable to the creditor. The latter has a direct remedy against
both principal and surety. If the obligation is joint and several, he
has an undoubted right to proceed against the surety alone. It is
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rno part of his contract that he will take active measures to collect
the debt. The duty to act rests with the debtors. All that the
surety has the right to require of the creditor is that no affirmative
act shall be done that will operate to his prejudice, such as an ex-
tension of the time of payment by a binding arrangement with the
principal, or the giving up of other securities for the payment of the
same debt. The law affords the surety a sufficient protection. He
can pay the debt the moment it falls due, which is doing more than
he agreed to do, and immediately resort to the principal for reim-
bursement.”

In the case at bar appellant could have paid the note and filed the
amount she was obliged to pay as a claim against the estate of her
codefendant, or she could, without paying it, have filed it as a con-
tingent claim against the said estate, and thus have protected hersel{.
So we cannot see that she was prejudiced by reason of the failure
of the respondent to present or file said note as a claim against the
estate of her codefendant. She relies upon the decision of the
Supreme Court of the state of Minnesota in Seibert v. Quesnel, 65
Minn. 107, 67 N. W. 803, 60 Am. St. Rep. 441, which seem to bear
out her contention that, because the respondent failed to have his
claim presented against the estate of her codefendant, she was
released from her liability as a surety. The soundness of this de-
cision seems to be doubted in the later case, decided by the same
court, of Board of County Commissioners v. Security Bank, 75
Minn, 174, 77 N. W. 815. At any rate, the great weight of author-
ity, and we think the better reasoning, is that, in the absence of a
statute requiring him to do so, failure of the payee to present his
claim against the estate of the deceased principal by request of the
surety or otherwise does not release the surety. Villers v. Palmer,
67 Ill. 205; Banks v. State, 62 Md. 88; Sichel v. Carrillo, 42 Cal.
493 ; Bull v. Coe, 77 Cal. 54, 18 Pac. 808, 11 Am. St. Rep. 235. The
above sections of our Code, cited and relied upon by appellant, do
not change the general rule as herein announced.

Finding no error in the record, the order and judgment appealed
from are affirmed. All concur.

(120 N. W. 758.) {
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J. A. CuesLey v. Soo Lionite CoaL Company, F. E. BaLL G. H.
HorvrisTeEr AND C. G. WELTON.

Opinion filed March 11, 1909.
Rehearing denied May 15, 1909.
Contracts — Recission — Return of Consideration.

1. A rescission of an express contract renders the same of no force
or validity so far as its enforcement or damages for its breach are
concerned; but the implied obligation of the parties to restore every-
thing of value received thereunder remains in force, and may be
enforced after rescission.

Forelgn Corporations — Failure to Comply With Local Laws — Liability
of Officers and Stockholders — implied Contracts — Return of Bene-
fits.

2. Under section 4698, Rev. Codes 1905, making officers, agents and
stockholders of non-resident corporations doing business within this
state without complying with the statutes thereof “liable on any and
all contracts of such corporation * * * made within this state,”
these officers, agents and stockholders are liable on the implied con-
tracts or obligations of such corporations to return everything which
was received by the corporation under an express contract with it
by a party who has rescinded the express contract.

A]npeal’ from District Court, Cass county; Pollock, J.

Action by J. A. Chesley against the Soo Lignite Coal Company
and others. Judgment for plaintiff, and defendants appeal.
Affirmed.

Engerud, Holt & Frame, for appellants.

Penal statutes are strictly construed. Attril v. Huntingtona, 16
Atl. 652; Manhattan Trust Co. v. Davis, 58 Pac. 718; Merchants
Bank v. Bliss, 35 N. Y. 412; Stokes v. Sticknev, 96 N. Y. 326;
Powder River Cattle Co. v. Custer Co., 22 Pac. 383; Halsey v.
McLean, 12 Allen 438 ; Commonwealth v. Biddle, 21 Atl. 134; Com-
monwealth v. Reinoche, 29 Atl. 896; Providence & C. Co. v. Hub-
bard, 101 U. S. 188, 25 L. Ed. Y86; Larsen v. James, 29 Pac. 183;
State Savings Bank v. Johnson, 45 Pac. 662 ; Wethey v. Kemper, 43
Pac. 716; Derrickson v. Smith, 27 N. J. L. 167.

Choice of remedy and mode is irrevocable. Sonnysen v. Akin, 14
N. D. 248, 104 N. 'W. 1026 ; Butler v. Hildreth, £6 Mass. 49; Con-
nihan v. Thompson, 111 Mass. 272 ; Bowen v. Mandelville, 95 N. Y.
239 ; Morris v. Rexford, 18 N. Y. 552.
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Express contracts are proved by the words, implicd contracts by
the acts of the parties showing the promise. Sec. 5329, Rev. Codes
1905; Columbus Ry. v. Gaffney, 61 N. E. 152; McCoun v. N. Y.
C. & C. Ry., 50 N. Y. 176; Chilcut v. Trimble, 13 Barb. 502 ; Wood
v. Ayres, 39 Mich. 345; City Council v. Montgomery, 77 Ala. 248;
Milford v. Commonwealth, 10 N. E. 516; Sceva v. True, 53 N. H.
627; Hertzog v. Hertzog, 29 Pa. St. 465; Columbus & C. Ry. v.
Gaffney, 65 Oh. St. 104; Wood v. Ayres, 39 Mich. 345; Bixby v.
Moore, 51 N. H. 402.

Officers of the corporation in default can be charged only upon
coatract made by consent of parties. National Bank v. Pick, 13 N.
D. 74, 99 N. W. 63 ; Powder River & Co. v. Custer Co., 22 Pac. 383;
Dusenbury v. Spier, 77 N. Y. 144; Milford v. Commonwealth,
supra; O’'Brien v. Young, 95 N. Y. 428; Chase v. Curtis, 113 U. S.
452, 28 L. Ed. 1038; Heacock v. Sherman, 14 Wend. 58; Bruce v.
Platt, 80 N. Y. 379; Kirkland v. Kille, 99 N. Y. 390; Common- .
wealth v. Biddle, 21 Atl. 134.

Ball, Watson, Young & Hardy, for respondent.

Stockholders liability under the statute is as principal debtor not
surety. Cook on Stocks and Stockholders, Sec. 224; Marshall-
Wells Co. v. New Era Co., 13 N. D. 396, 100 N. W. 1084.

Morcax, C. J. The Soo Lignite Coal Company is a corporation
organized under the laws of the state of South Dakota, and was
engaged in the business of operating a coal mine in Pennington, in
this state. The defendants Ball, Hollister & Welton were officers of
said corporation during all the times covered by the transactions
hereinafter set forth. The plaintiff was during all the time men-
tioned engaged in the business of selling coal in the city of Fargo.
In February, 1904, he made a contract with said Sco Lignite Coal
Company, by which he was to take 1,000 shares of stock in said
company at the agreed price of $1,000, and he was also to receive
the exclusive agency for the selling of that company’s coal ia Fargo,
and he had a further right under said contract to receive each year
1,000 tons of the coal mined by said company at a reduced cost,
the same to be shipped by the company whenever ordered by the
plaintiff. Under the terms of said contract plaintiff was to execute
to the said coal company 10 notes for the sum of $100 each, to be
due at stated times therein set forth, and the plaintiff did execute
and deliver to said company the 10 notes as provided for by the con-
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tract. The defendant Ball, as president of said company, indorsed
said notes, and the same were transferred to the Merchants’ State
Bank of IFargo by the defendant Hollister. The money received
upon the transfer of the notes was turned over to said coal com-
pany, and used by it for its own business purposes. Among the
other considerations for said contract between the plaintiff and said
company was the promise of said company that it would convey 11
lots in the town of Pennington to the plaintiff. The stock certifi-
cates of said company to the amount of 1,000 shares, and also the
deed to the said lots in the town of Pennington were deposited with
the Northern Trust Company for the plaintiff, but he never de-
manded their possession, although he was notified that they were in
the office of said trust company subject to his order, and the same
were never, as a matter of fact, taken by the plaintiff. In the month
of February, 1904, the plaintiff ordered two carloads of coal from
the defendant -company under the terms of said contract, but the
.coal was never shipped to him nor delivered to him in any way. The
notes which the officers of the company transferred to the Mer-
chants’ State Bank were protested for non-payment and were there-
after paid by the plaintiff prior to the commencement of this action.
On the 22d day of April, 1903, the plaintiff canceled and rescinded
the contract upon the ground that he was induced to make it by the
false and fraudulent representations of the defendant company’s
agents, and upon the further ground that the company had failed to
perform its agreement, and had not complied with the law of this
state relating to foreign corporations,

The action came to trial before a jury, and at the close of the
testimony the plaintiff and each of the defendants moved for a
directed verdict. The court denied the defendants’ motion, and, in
pursuance of a direction of a verdict in plaintiff's favor, the jury
brought in a verdict against the defendants for the sum of $1,091.89.
testimony the plaintiff and each of the defendants moved for a
judgment notwithstanding the verdict, and for a new trial, if such
motion for judgment was denied. These motions were severally de-
nied by the court, and the defendants appealed from said order and
from the judgment entered on the verdict of the jury. The ground
on which the trial court directed a verdict against all the defendants
was that the defendant coal company never complied with anv of
the provisions of sections 4163, 4695-41697, Rev. Codes 1905. These
sections pertain to the filing of a copy of the charter of corpora-
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tions organized under the laws of a foreign state with the Sec-
retary of State and the appointment of a resident agent upon whom
service of process can be had and the doing of certain other acts by
them before they are authorized lawfully to transact business in this
state. The liability of the defendants in this case is based by the
plaintiff, and it was sustained by the trial court upon section 4698,
Rev. Codes 1905, which reads as follows: “Any failure to comply
with the provisions of the last three sections, and with section 3116
(4463) of this Code shall render each and every officer, agent or
stockholder of that corporation, association or joint stock com-
pany, failing to comply therewith, jointly and severally liable on
any and all contracts of such corporation, association or joint stock
company made within this state.” It is conceded by the appellants
that judgment was properly rendered against the corporation com-
pany, and the corporation has not appealed from the judgment of
the district court. The contention of the appellants is that the
provisions of section 4698 have no application to them under the
facts of this case. In other words, that said section pertains alone to
liability under the existing contract of the corporation, and, the con-
tract having been entirely annulled and rescinded by the plaintiff,
no liability attached to appellants as officers of said corporation under
said section or otherwise. The respondent urges that the provisions
of the contract were not as a matter of law rescinded so far as the
plaintiff’s right to demand a return of everything of value received
by the corporation under the contract is concerned, nor as to the
obligations of the corporation to restore everything of value received
by it pursuant to the contract; that these rights and obligations re-
mained in force, although the express contract may have been
rescinded. The appellants contend that said section 4698 is penal
and should therefore receive a strict construction, and, further, it is
contended by them that said section does not apply to implied con-
tracts nor to any other contracts not expressly consented to by the
corporation. We do not decide whether said section is penal in its
nature, or whether it imposes a liability based on contract, as it is
not necessary to do so in this case.

Nor is it necessary to decide the contention of the defendants
which is disputed by the plaintiff that the statute should be strictly
construed. Appellants’ contention is that the statute imposes a liabil-
itv upon stockholders and officers now existing under the common
law, and that a strict construction only should be given to it. Re-
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spondent contends that the rule contended for by appellants is not
in force in this state; it having been abolished by section 6724, Rev.
Codes 1905, which provides that the provisions of the Civil Code
“are to be liberally construed with a view to effect its objects, and to
promote justice.” The statute is broad enough in its language to
create a liability against the defendants under a strict construction
of its terms.

The liability of the officers must be measured by the terms of the
statute as such liability is created solely by the statute. The precise
question before us is: What was the status of the contract and of
the parties thereto after plaintiff had rescinded it? The recission of
it wiped out the contract, so far as basing any affirmative action on
it relating to its enforcement, or for damages for its breach. It de-
stroyed all its vitality, and the relation of the parties thereto as an
express contract was the same as though it never had been entered
into. This much is conceded by both parties. Whether the con-
ceded obligation of the defendant company to restore everything
of value which had been received by it under the contract before it
was rescinded can now be enforced against the officers of the com-
pany is the disputed issue in this case. In other words, does section
4698, supra, make officers of a foreign corporation not complying
with our statute pertaining to their right to transact business in this
state liable on the implied contracts of the corporation? The lan-
guage of the section is that they are liable “on any and all contracts
of the corporation.” This language is broad enough to include con-
tracts implied by law. We think it would be failing to give effect to
the language of the section to restrict its application to express con-
tracts. The rescission of the express contract does not effect rights
growing out of it thereafter as implied obligations on the part of
the defendant company. Contracts are classified as express or im-
plied by the statute of this state, and section 4698 in effect makes
officers liable upon a breach of either by the corporation. Stress is
laid upon the use of the word “made” in said section; and it is
argued that express contracts only are made or can be “made.” It
is true that implied contracts are not entered into by express words,
but are manifested by conduct of the parties; but they are made by
the parties as a matter of law with equal effect as though the terms
are stated expressly. No cases are cited by either party which are in
point as to the meaning and construction of this section, and we
have failed to find any. Appellant relies on Dusenbury v. Spier, 77
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N. Y. 144; Melford v. Commonwealth, 144 Mass. 64, 10 N. E. 516;
Sceva v. True, 53 N. H. 627; Hertzog v. Hertzog, 29 Pac. 465;
Bank v. Pick, 13 N. D. 74, 99 N. W. 63 ; Powder River Cattle Co. v.
Custer Co., 9 Mont. 145, 22 Pac. 383, and similar cases, but we do
not deem them to be in point. Whereas they pertain to causes of
action attempted to be enforced under implied contracts they are
not based on statutes containing the broad language that section 4698

does.
The judgment is affirmed. All concur.

(121 N. W. 73.)

VIcToRIA SOULES v. THE BROTHERHOOD OF AMERICAN YEOMEN..
Opinion filed March 19, 1909,

Life Insurance — Misrepresentations — Warranties — Effect of.

1. Section 5934, Rev. Codes 1905, providing that misrepresenta—
tions in applications or contracts for insurance shall not be deemed
material unless made “with actual intent to deceive or unless the mat-
ter misrepresented increased the risk of loss,” includes statements in
applications called warrantics by the law of insurance. Such statutes
are remedial and liberally construed.

8ame — Burden of Proof as to Sulcide — Proofs of Death — Effect of
Statements Therein.

2. The burden is on the defendant in an action to recover on a
life insurance certificate to show that death was caused by suicide,
although the proof of death stated on information ard belief that the
insured committed suicide, where such statement was made under cir-
cumstances that this statement could not be attributed to the plain-
tiff. The proof was not made by her or her agent.

8ame — Suicide Questlon for Jury —.When.

3. The question whether an insured person committed suicide is
for the jury, when there are circumstances which are conflicting, and
show that death may have been caused through a criminal assault by
another.

Appeal and Error— New Trial — Extension of Time in Discretion off
Court.

4. Motions for extension of time within which to file exceptions
to a charge, and motions for leave to file an amended motion for a new
trial, so as to show newly discovered evidence as an additional
ground, are matters resting within the sound discretion of the trial
courts, and their decisions thereon will not be disturbed, except in
cases of manifest abuse of that discretion.
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Same—Trial—Offer of Proof.

5. Errors, if any, in sustaining objections to questions put to a
party who is under cross-examination as an adverse party, under
section 7252, Rev. Codes 1905, cannot be taken advantage of when
there is no offer or showing that the answers would be material under
the issue formed by the pleadings.

Appeal from Stutsman County Court; Burke, J.

Action by Victoria Soules against the Brotherhood of American
Yeomen. From a judgment for plaintiff and an order denying a
new trial, defendant appeals.

Affirmed. ,
R. G. McFarland, J. H. Fraine, and S. L. Glaspell, for appellant.

Intention to show mistake in proof of loss must be pleaded. Trav-
elers Ins. Co. v. Robbins, 27 U. S. App. 547; Travelers Ins. Co. v.
Melick, 65 Fed. 178 ; Mutual Bene. Life Assoc. v. Newton, 22 Wall.
32; Keels v. Mut. Res. Fund Life Assoc. 29 Fed. 198-201; Mc-
Master v. Ins. Co. of N. A. 55 N. Y. 222; Parmalee v. Hoffman F.
Ins. Co., 54 N. Y. 193.

Burden is on plaintiff to disprove suicide. Home Benefit Assoc.
v. Sargent, 142 U. S. 691; Ingram v. National Union, 72 N. W.
559 ; Sartell v. Royal Neighbors of Am. 88 N. W, 985; Chambers v.
Modern Wioodmen, 99 N. W. 1107 ; Hale v. Life Ind. & Inv. Co., 68
N. W. 182,

Failure to produce documentary evidence in one’s possession
warrants the presumption that it is prejudicial to him concealing it.
Agen v. Met. Life Ins. Co.,, 80 N. W. 1020; Secs 5952 to 5961,
Rev. Codes N. D. 1905 ; Satterlee v. Modern Brotherhood, 15 N. D.
92,106 N. W. 561 ; Bradyv v. United Iife Ins. Assn., Fed. 727 ; Mead
v. N. W. Ins. Co., 7 N. Y. 530.

If suicide is established beyond controversy defendant is entitled
to a verdict. Rev. Codes 1905, Sec. 5952, 5961.

If statements in application are made warranties, such effect musft
be given them. Johnson v. Dak. F. Ins. Co.,, 1 N. D. 167, 45 N.. W,
799 ; Satterlee v. Modern Brotherhood, supra; Mead v. N. W. Ins.
Co., supra; Brady v. United Life Ass. 60 Fed. 727; 25 Cyvc. 811.

Jolhn Knauf and M. C. LaSell, for respondent.

Statements in proofs of loss do not bind as to person who did not
make them. Mutual Benefit L. Asso. v. Newton, 22 Wall. 32, 32 L.
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Ed. 793; Parmalee v. Hoffman Fire Ins. Co., 54 N. Y. 193; Mec-
Masters v. Pres. & C. Ins. Co.,, 55 N. Y. 229,

- Plaintiff can explain and contradict statements in proofs of death.
Beckett v. N. W. Mas. Aid Assn., 69 N. W. 923; Bentz v. N. W.
Aid Assn,, 41 N. W, 1037 ; Keels v. Association, 29 Fed. 198; Sar-
gent v. Association, 35 Fed. 711; Waldeck v. Ins. Co. 10 N. W. 88.

Only a certificate of attestation required by state renders copies
of court record admissible. Secs. 9035, 906, U. S. Rev. S. 1887,
(2nd Ed.) ; Bank of Alabama v. Dalton, 9 How. 522, 13 L.. Ed. 242;
Sykes v. Beck 12 N. D, 260, 96 N. W. 844; 1 Gr. on Ev. Sec. 504,
506 (14th Ed.); Carpenter v. Strange, 141 U. S. 87; Church v.
Hubbert, 2 Cranch 187; Pugh v. Schlindler, 86 N. W. 515; Hurley
v. City of St. Paul, 86 N. W. 427.

Misstatements of fact, whether called warranties or misrepresen-
tations, are misrepresentations. White v. Prov. S. W. L. Assoc. 27
L. R. A. 398; Mut. Life Ins. Co. v. Simpson, 28 L. R. A. 765;
Barnes v. F. Mut. Life Asso. 45 L. R. A. 264.

Morgawn, C. J. This is an action to recover upon a policy of fra-
ternal life insurance issued to the plaintiff’s husband for her bene-
fit on the 25th day of July, 1899, for the sum of $2,000. The com-
plaint alleges the payment of the premiums and the issuance of the
policy or certificate of insurance and the subsequent death of the
insured on the 22nd day of July, 1902, and that proof of death was
furnished to the defendant as required by the certificate of insur-
ance and rules of the company, and that payment of the amount has
been refused by the defendant, although duly demanded. The
answer alleges as defenses (1) that the insured made false answers
to certain questions propounded to him in his application for in-
surance, and that such statements were made warranties by the
terms of the application and were false, and rendered the policy null
and void: (2) that the insured came to his death through suicide,
which under the terms of the policy rendered it null and void. The
action came to trial on the 16th day of January, 1907, before a jury
which brought in a verdict in favor of the plaintiff for the full
amount. A motion for a new trial was duly made upon statutory
grounds and was denied, and judgment rendered on the verdict.
On the 23d day of September, 1907, the defendant appealed from the
judgment and from the order denying the defendant’s motion for a
new trial. There are 48 assignments of error, but the points especial-
ly urged in the brief and on oral arguments are: (1) That the



26 19 NORTH DAKOTA REPORTS

verdict was not sustained by the evidence because the same shows
that the insured came to his death through suicide. (2) Error at
law in the admission and rejection of evidence, and errors in refus-
ing to give requested instructions. (4) The charge given was pre-
judicially erroneous. (5) Error in not granting an extension of
time for the filing of exceptions to the charge. (6) Error in refus-
ing an application to amend the motion for a new trial to include a
new ground, to wit, newly discovered evidence. (7) Insufficiency of
the evidence to justify the verdict. We will consider these assign-
ments in the order given,

On the question of the cause of death, it may be said that the
application and the policy provided that if the insured came to his
death through suicide, whether sane or insane, the policy would be
null and void. It is claimed by the appellant that the evidence
shows that the cause of death was suicide. The jury was fully in-
structed on the question, and was told that, if the evidence showed
that death was caused by suicide, the verdict must be for the defend-
ant. Upon a careful review of the evidence, we are satisfied that
the verdict is not against the weight of the evidence ; whereas, there
are circumstances indicating suicide. There are also circumstances
showing that death may have been caused by an assault with a ham-
mer, on which there was blood when it was found close to the body
of the insured when his death was discovered. It is clear to us
that the verdict should not be disturbed under such circumstances,
as the question is one for the jury. When found dead, it appeared
that he might have been struck with a hammer from the condition of
his head, and a razor was found near his body which did not belong
to him, and it may have been that his throat had been cut by some
one else with this razor. There was some evidence also that the
insured had had some trouble with one of his men who had threat-
ened to get even with him. In this state of the record we would
not be justified in saying that the verdict is not sustained by the
evidence.

Great stress is laid upon the fact that in the proof of death sent
to the company it was stated on information and belief that death
was caused by suicide. The claim is made by the appellant that the
fact so stated as to the cause of death cannot be contradicted by the
beneficiary, in the absence of a pleading showing that the proof
stated the cause of death to be suicide through a mistake. This con-
tention cannot be sustained. There are cases holding that the bene-



SOULES v. YEOMEN 27

. ficiary will be permitted to show that statements made in proofs of
loss or death were made by mistake except on a showing that they
were made under such circumstances as to have misled the defend-
ant. But we find no cases, and none are cited, holding that, if a mis-
take is made in a proof of death as to the cause of death, the same
cannot be contradicted without first pleading the mistake. If the
jury are satisfactorily shown that the contents of the proof of loss
or death were mistakenly made, the misstatement is not material un-
less there is an estoppel, but there is nothing in the record to show
grounds for such an estoppel, even if the proof had been directly
made by the plaintiff. The plaintiff, however, did not submit the
proofs in this case. She wrote the defendant a letter informing it
of her husband’s death and gave the number of the policy, and de-
manded payment. The company answered this letter, but sent no
blanks to her for proof of death, but stated in the letter that the
local lodge would attend to the matter of proof. Proof of death
was thereafter submitted to the company by the local lodge without
conference with the plaintiff, and the same was retained by the com-
pany, and the plaintiff was never asked to submit anything addition-
al. So far as the plaintiff is concerned, all defects have been waived.
Under such circumstances, we see no good reason for now per-
mitting the company to insist or show that the proofs are incom-
plete or insufficient. It would not be proper to hold the plaintiff to
be bound by any statement in such proof. The evidence does not
show that she was aware that the cause of death had been stated in
the proof to have been suicide. The burden of showing that death
was attributed to suicide remains on the defendant, notwithstanding
such statements in the proof. The local lodge was not the agent
of the plaintiff. It was requested by the defendant to submit proof
of death. We do not think that plaintiff should be bound by any
statements in the proof, although she says that she authorized the
local lodge to submit proofs. By this we think that she must have
meant that she acquiesced in the action of the local lodge in assum-
ing the duty of submitting the proofs at the request of the company.
The following cases sustain the foregoing principles: Home Benefit
Ass’'n v. Sargent, 142 U. S. 691, 12 Sup. Ct. 332, 35 L. Ed. 1160;
Beckett v. N. W. Masonic Aid Ass’n, 67 Minn. 298, 69 N. W. 923;
Bentz v. N. W. Aid Ass’'n, 40 Minn, 202, 41 N. W. 1037, 2 L. R.
A. 784,
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It is claimed by the appellant that the insured made false answers
to the questions propounded to him on his application for the policy, .
and that such false answers to such questions rendered the policy
void on the ground that by the terms of the policy such answers
were made warranties. The questions which the insured is claimed
to have answered falsely are: (1) Have you ever had any personal
injuries or accidents? Give full particulars. (2) Have you ever
been away because of impaired health? (3) Give name and resi-
dence of physicians who have attended upon and been consulted by
you?” The answer to the last question was ‘“None” and to the
others “No.”

The principal and most difficult question in this case is whether
section 5934, Rev. Codes 1905, can be applied in the decision of
this case in view of such answers. That section reads as
follows: “No oral or written misrepresentation made in the
negotiation of a contract or policy of insurance by the insured, or
in his behalf, shall be deemed material or defeat or avoid the policy
or prevent its attaching, unless such misrepresentation is made with
actual intent to deceive, or unless the matter misrepresented in-
creased the risk of loss.” This section was enacted in this state
in the year 1895, and was not therefore in force when the case of
Johnson v. Insurance Co., 1 N. D. 167, 45 N. W. 799, was decided.
In Satterlee v. M. B. A. 15 N. D. 92, 106 N. W. 561, the section was
referred, but a consideration of it was held unnecessary. It will
be noticed that this section applies only to misrepresentations if its
language cannot be made to include warranties by a liberal construc-
tion of its provisions. The contents of the certificate of insurance
and of the application were couched in such language that there is
no room for contention that the answers to certain questions were
not made warranties, as will be shown by the following extracts:
In the certificate of insurance it is stated “this benefit certificate is
issued and accepted upon the following express warranties, condi-
tions, and agreements: First, that the application of the above-
named member, and medical examination for membership in this
order, which is hereby referred to and made a part of this contract
for benefits is true in all respects, and that the literal truth of such
application, and each part thereof, shall be held to be a strict war-
ranty, and to form the only basis of the liability of this order to such
member, and to beneficiary, or to beneficiaries, the same as fully set
forth in this certificate.” The policy was indorsed by the following
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certificate which was signed by the insured: “I * * * accept
the above benefit certificate and agree to all the conditions therein
contained.” In the above application the insured made the following
statements: “l am in sound physical condition and warrant the
statements together with the answers made by me are true, and I
warrant same to contain all the facts relative to my condition, past
and present, and they shall form the basis of contract for member-
ship in said association, and certificates between me and my bene-
ficiary, and all parties who may at any time have an interest therein,
and the said brotherhood and any other. Untrue answer or sup-
pression of facts, in regard to my health, personal habits or physical
condition, * * * shall immediately make said benefit certificate
null and void.” From these extracts we are convinced that the
answers to the questions propounded in the application are war-
ranties, and should be construed as such, unless a different result
can be reached through a liberal construction of said section 5934.
That section was in force when the application for the policy in
suit was made in the year 1899, and its provisions became in effect
a part of every contract of insurance made after its enactment. We
are satisfied that it was the legislative intention that all misrepresen-
tations should be without effect unless made with intent to de-
fraud or unless the risk was increased by reason of any misrepre-
sentations. It is true that there is a well defined distinction in the
law of insurance between what are called warranties and misrepre-
sentations. Warranties become merged in the contract, and are
therefore conditions precedent that must be strictly complied with
before the contract can be enforced. Warranties, in the absence of
statutes, have always reccived a strict construction, and must be
strictly complied with, and matters of intention or materiality, the
existence of good faith or bad faith, whether prejudice followed the
statements warranted, are not at all controlling, as the contract is to
be enforced as it reads. “There is no room for construction; no
latitude ; no equity.” May on Ins. § 156. Where misrepresenta-
tions merely are concerned, matters of gcod or bad faith or prejudice
and the other matters before mentioned may be considered to de-
termine whether the misrepresentations affect the contract or not.
Representations do not become conditions precedent, but are simply
inducements to the contract. We reach the conclusion that said
section should be construed to include warranties for these reasons:
First, because such construction is within the language of the sec-
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tion. All false warranties are included within the word “misrepre-
sentations.” In the second place, the statute is remedial in its evident
purpose. It is a matter of common knowledge that insurance policies
have often been rendered of no benefit on account of the fact that
misstatements as a matter of fact immaterial were made warranties
by the contract. It must have been the intention of the Legislature
to effectuate some change by the enactment of this statute. If it
be construed to apply only to misrepresentations as understood in
insurance law, then no material change was made from the law as
it existed before section 5934 was enacted. Prior to the enactment of
that section as shown by the following quotation from 25 Cyc. p.
811, 812, the construction given to misrepresentations in applications
was as follows: “If the statements are made warranties, it is imma-
terial whether or not the insured had knowledge of their falsity; but,
as to statements relied upon by the company as constituting mis-
representations, it is necessary to show that they were false to the
knowledge of the insured unless they materially affect the risk.”

A section of the insurance law of the state of Massachusetts
which is identical with section 5334 was construed by the Supreme
Court of that state in the year 1895, and that court used the follow-
ing language in its decision: “It is easy to see how an insurer, by
multiplying immaterial statements to be made by the insured, and
giving to them by the wording of the policy the technical character
of warranties, can, in the absence of any statute provision upon the
subject, place the assured in a position in which it will be difficult,
if not impossible, for him, although he has acted in good faith, to
recover upon his contract because of some inaccurate statement on
his part. If he is held to have warranted the truth of a statement,
its exact and literal truth is a necessary condition of his right to
recover, however immaterial the statement may be, and however
honest may have been his conduct. In the opinion of the majority
of the court it was the intention of the Legislature by St. 1878, c.
157, to change this rule to some extent, and to enact in place of it
one which should hold a contract valid, unless the misstatement, if
made in the negotiation of the contract, was made with actual in-
tent to deceive, or unless the misstatement was of a character which
actually increased the risk of loss, and this with reference to state-
ments which may be said by the parties to be warranties, as well as
those which were only representations. Such was already the law
as to statements not technical warranties. As to mere representa-



SOULES v. YEOMEN 31

tions the statute may be held to be only declaratory, but as to
warranties it made a new rule. In the opinion of a majority of the
court it speaks in terms neither of warranties nor of representations
technically so called, but deals with all misrepresentations
made in negotiating the contract or policy. Misstatements of
fact, whether the statement is said to be by the parties a warranty or
a representation, are equally misrepresentations, and are placed
in each case upon the same footing by the statute which applies to
them if the statements are called warranties by the parties no less
than if they are mere representations.” White v. Provident Savings
Life Assur. Society, 163 Mass. 108, 39 N. E. 771, 27 L. R. A. 398.
A similar statute is also in force in the state of Missouri, and that
statute was under consideration. In Jenkins v. Covenant Mutual
Life Insurance Company, 171 Mo. 375, V1 S. W. (88, the court
said: “It is indisputable that before the passage of the act in ques-
tion and up to the time of the decision in Jacobs v. Life Ass'n, 146
Mo. 523, 48 S. W. 462, it was always held by the Supreme Court
that there was a very material distinction between warranties and
representations, and where a policy was applied for and the ap-
plicant warranted some matter, however immaterial to the risk, and
whether or not the assured died of any disease warranted against,
if the warranties were shown to be untrue, the policy was held to
be void (citing cases). DBut they were by that case placed upon
the same footing and rightly held to be embraced within the pro-
visions of section 7890, supra. There is no more reason why a
warranty not material to the risk should vitiate a policy than there is
that misrepresentations as to a nonmaterial fact should do so.” In
Jacobs v. Life Ass’n, 146 Mo. 523, 48 S. W. 462, the court said:
“It is not pretended that the matters misrepresented contributed
to the death of Jacobs; and the contention resting solely on the
ground that the misrepresentations were warranties, and as such
exempt from the operation of this statute for the reason that the
defendant’s insurance contracts were upon the assessment glan, this
contention must fail. In 25 Cyc. p. 807 the rule is stated as follows:
“Although the provisions of the statute may expressly relate only to
false statements and misrepresentations, they are construed as ap-
plicable to such statements or misrepresentations as are made war-
ranties in the policy itself or by reference to the application and also
to statements contained in an application for reinstatement.” See
also, Dolan v. Mutual Reserve Fund Ass’n, 173 Mass, 197, 53 N. E.
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398, Kidder v. Order Golden Cross, 192 Mass. 326, 18 N. E. 469;
25 Cyc. p. 811, 812, and cases cited ; Waterbury v. Insurance Co., 6
Dak. 468, +3 N. W. 697; 2 Cooley’'s Briefs on Insurance Law, p.
1189, and cases cited.

The appellants also insist that the court should have given the
jury an instruction which was requested to the effect that if they
found that the plaintiff had in her possession a certain note which
was found upon the person of the decedent, and failed to produce
the same, it would be presumed that the contents of such note
would be prejudicial to the claim of the plaintiff. It is sufficient
answer to this contention to say that the evidence showed without
any contradiction that the note referred to was not in the possession
of the plaintiff or her attorney at the trial. The evidence also shows
that the note had been lost without fault of the plaintiff or her attor-
ney. The requested instruction, therefore, had no applicability to the
evidence.

It is also contended by the defendant that the court erred in sus-
taining objections to the questions propounded to the plaintiff when
called for cross-examination under the statute. All these questions
referred to a lawsuit which the plaintiff’s husband brought against
the Northern Pacific Railway Company to recover for an injury
which he had received through the alleged carelessness of said com-
pany in the year 1891. There is nothing in the record showing in
the remotest degree that the injury so received and for which the
suit referred to was brought increased the risk under the policy
taken out by the plaintiff's husband in the year 1899. Such an-
swers were therefore immaterial in the absence of an offer to prove
or a showing that such injuries affected the risk under the policy
in suit.

It is also urged by the appellant that the trial court erred in refus-
ing an extension of time for filing exceptions to the charge. These
matters are so completelv within the discretion of the trial court
that this court will not interfere with its action unless there is a
manifest abuse of discretion. In this case, after a review and con-
sideration of what transpired in regard to the filing of exceptions,
we are convinced bevond a doubt that there was no abuse of dis-
cretion.

Tt is contended by the appellant that judgment was entered for a
sum in excess of the amount actually payable under the policy, con-
ceding liability thereunder. At the close of the trial the defendant
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asked leave to open the case to introduce certain mortality tables,
showing what was the expectancy of the insured’s life at the time
of the taking out of this policy. The court stated that it would not
be necessary to open the case for that purpose, but that he would
make any deductions shown to be allowable under the terms of the
policy, providing the defendant would furnish him with such mortal-
ity tables. The defendant took an exception to this ruling. We do
not think that any prejudice followed on account of this ruling. Ap-
pellant should have made an application to modify the judgment or
in some way brought the error, if any, of not making deductions in
entering the judgment to the attention of the court. This alleged
error is not even specified as such in the statement of the case, nor
is it included in any of the grounds set forth in the motion for a
rew trial. There is therefore no merit in this contention in view of
the state of the record. There is nothing to show that the trial court
passed on this precise question; that is, that the verdict and judg-
ment are for an excessive amount. The defendant made an appli-
cation to amend its motion for a new trial to include an additional
ground, to wit, newly discovered evidence, and based the motion
upon affidavits. The statements in such affidavits were denied in
a counter affidavit submitted by the plaintiff. We do not think there
was any abuse of discretion in denying the motion. The alleged
newly discovered evidence pertained to the injury of the insured in
1891. There is nothing in the affidavit showing that such injury in
any manner affected the plaintiff’s physical condition at the time the
policy was taken out. Under our construction of section 5934, the
statements in these affidavits showing misrepresentaticns or false
warranties would become immaterial if proved, unless made with
intent to defraud or in case the risk was increased. We are also
satisfied that it was not an abuse of discretion to deny that motion
for the reason that the defendant did not exercise diligence in
producing the testimony at the trial. It is urged generally that the
verdict is not sustained by the evidence. The basis of this conten~
tion is that the evidence shows that misrepresentations of certaim
matters were made by the insured when he applied for this insurance..
So far as the record shows, they were immaterial representations or
. warranties under our construction of said section 5934, and would
not be any ground for a new trial if proved.

Finding no reversible error in the record, the judgment is af-
frrmed.  All concur.

(120 N. W. 760.)

—3—
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P. J. McLAUGHLIN, As RECEIVER OF EqQuiTABLE MuTUAL FIRE IN-
SURANCE CoMmpPANY OF StT. Paur, MINNEsoTA, v. THORE A.
TuaoMpsoN AND THEODORE G. THOMPSON, Co-PARTNERS- DOING
BusiNess UNDER THE FiRM NAME AND STYLE oF THOMPSON
Bros,

Opinion filed March 11, 1909,
Appeal and Error — Specifications of Error.

1. Errors of law not appearing on the judgment roll cannot be
reviewed on appeal without specifications duly settled in the statement
of the case.

Same—Statement of Case.

2. A paper purporting to contain specifications of error, which is
left with the trial judge after the settlement of the statement of the
case, does not become a part of the statement unless so ordered by
the judge, and such specifications must be disregarded on appeal.

Appeal from District Court, Griggs county ; Burke, J.

Action by P. J. McLaughlin, receiver of the Equitable Mutual
Fire Insurance Company of St. Paul, against Thore A. Thompson
and Theodore G. Thompson. Judgment for defendants. Plaintiff
Appeals.

Affirmed.

Pierce, Tenneson & Cupler and P. M. McLaughlin, pro se, for
appellant. Benj. Tufte and Lee Combs, for respondents.

MoracaN, C. J. This is an action to recover an assessment against
the defendants, which was made by the plaintiff, as receiver of the
Equitable Mutual Fire Insurance Company of St. Paul, adjudged to
be an insolvent corporation, by the district court of Ramsey county,
Minn. The trial resulted in a directed verdict in favor of defend-
ants. Plaintiff has appealed on a settled statement of the case.

We are confronted at the outset with a record that does not
warrant a review of any of the assigned errors. There is no de-
murrer in the record, and the judgment is sustained by the judgment
toll. The reason that we are not permitted to review the errors as-
signed is that no specifications of error are incorporated in and made
a part of the statement by the order settling the same. The record
shows that a paper purporting to contain specifications of error was
presented to the district judge on December 28, 1908, being the
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time when the record was presented to him for certification to the
Supreme Court. The judge indorsed a statement upon such paper
to the effect that the specifications were not incorporated in the
statement of the case when the same was settled by him. In the
certificate or order of the judge settling the statement of the case, it
is expressly stated that it contains no specifications of error. From
this statement, it is apparent that there is nothing properly before us
for review except the judgment roll. The paper denominated,
“‘Specification of Error” is not properly in the record, and cannot be
considered. Section 7058, Rev. Codes 1905, provides for the settle-
ment of a statement of the case, and that it shall contain a specifica-
tion of the errors on which the party settling the same intends to
rely. That section further provides: “If no such specification is
made, the statement shall be disregarded on motion for a new trial
and on appeal.” The rules of practice also require specifications of
error to be incorporated in the statement of the case. Rule 7 (91 N.
W. vi) provides that statements shall contain a specification of the
errors of law upon which the appellant intends to rely, and that such
specifications “are vital parts of the statement of the case, and
must be included in and settled and aliowed by the district court as
parts thereof.”

As the statement contains no specifications of error, and no errors
appearing on the judgment roll, the judgment is affirmed. All
concur.

(120 N. W. 551.)

JouN L. ScHMIDT v. ARTHUR N. BEISEKER.
Opinion filed April 17, 1909.
Appeal and Error — Points on Former Appeal.

1. Questions fairly raised and decided on a former appeal in the
same action are not open for consideration on a subsequent appeal, as
such decision on the first appeal, whether right or wrong, became and
is the law of the case,

Evidence — Opinion  Evidence — Value of Farm Lands.

2. Upon the question of the value of farm lands, the opinions of
farmers are admissible, where they live in the vicinity of the land, are
acquainted with its situation and quality, and its adaptability for ag-
ricultural purposes, and state that they know its value, although they
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may not have been engaged in buying and selling land and have no
knowledge of an actual sale:-of the lands in question or of similar
lands.

Appeal and Error — Sufficiency of Evidence to Sustain Verdict — State-
ment of Case — 8Specification of Particulars.

8. The question of the sufficiency of the evidence to sustain the
verdict cannot be considered for the reasons: (a) The record does
not affirmatively show that it embraces all the evidence; and (b) no
proper specification of particulars is incorporated in the statement
of case. :

Appeal from District Court, Wells county ; Burke, J.

Action by John L. Schmidt against Arthur N. Beiseker. Judg-
ment for plaintiff, and, from an order denying a new trial, defend-
ant appeals.

Affirmed.
Bessessen & Berry and Burke & Middaugh, for appellant.
Hanchett & Wartner, for respondent

Fisk, J. This case was here on a previous appeal (Schmidt v.
Beiseker, 14 N. D. 587, 105 N. W. 1102, 5 L. R. A, [N. S.] 123,
116 Am. St. Rep. 706), and it was there held that the contract relied
upon by plaintiff, for a breach of which damages were sought,
is not within the statute of frauds, as contended by defendant’s
counsel, and the ruling of the trial court in dismissing the action
upon the ground that the complaint failed to state facts sufficient to
constitute a cause of action was reversed, and the cause remanded
for further proceedings. For a statement of the facts, see former
opinion. The cause was again tried in the court below, which trial
resulted in a verdict and judgment in plaintiff's favor. In due time
a motion for a new trial was made and denied, and it is from the
order denying such new trial that this appeal is prosecuted. No as-
signment of errors is contained in appellant’s brief. Hence under
rule 14 (91 N. W. viii) it is optional with this court whether it will
notice any of the alleged errors. We have decided, however, to
briefly consider appellant’s several contentions.

The main portion of appelant’s printed brief and argumeat is
devoted to a discussion of the proposition that the contract forming
the basis of plaintiff’s cause of action is within the statute of frauds,
and hence the recovery of damages for the breach thereof cannot be
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sustained. A conclusive answer to such contention is the fact that
this precise question was squarely raised and decided on the former
appeal adversely to appellant’s contention, and such decision, whether
right or wrong, is now the law of the case. This is elementary.

It is contended that certain testimony relative to the value of the
land, and hence having a bearing upon the extent of plaintiff’s dam-
ages on account of the breach of the contract, was incompetent, and
therefore the lower court erred to defendant’s prejudice in receiviag
such testimony and in refusing to strike the same out on motion.
There is no merit to this contention. The evidence thus objected to
consists of the testimony of certain witnesses who were farmers re-
siding in the vicinity of such land. These witnesses testified that they
were acquainted with this land, knew the character of its soil, its
adaptability for agricultural purposes, and also its value. Their testi-
mony was clearly competent. Abb. Tr. Ev. (2d Ed.) p. 922; Kan-
sas City Ry. Co. v. Allen, 24 Kan. 33; Robertson v. Knapp, 35 N.
Y. 91; Keithsburg, etc., R. Co. v. Henry, 79 Ill. 290; Pa. etc. R. Co.
v. Bunnell, 81 Pa. 414 ; Cent. R. Co. v. Pearson, 35 Cal. 247; Kaxs.
City R. Co. v. Ehret, 41 Kan. 22, 20 Pac. 538; Railway Co. v. Hawk,
39 Kan. 638, 18 Pac. 943, 7 Am. St. Rep. 566 ; Ball v. Railway Co.,
74 Towa, 132, 37 N. W. 110.

The question of the sufficiency of the evidence to sustain the ver-
dict requires but brief notice. In the first place, the record does not
affirmatively show that it contains all the evidence. This is essen-
tial to a review of the sufficiency of the evidence by this court.
Such is the universally established rule in this country, and the
citation of authorities is unnecessary. In the second place, while
the notice of intention to move for a new trial and the motion for
a new trial both specify the statutory ground of insufficiency of the
evidence to justify the verdict, the only specification of particulars
in which the evidence is alleged to be insufficient, which is incor-
porated in the settled statement of the case, is that there was no
evidence adduced showing that plaintiff was qualified, under the
statutes of the United States, to purchase the land in question. The
point covered by such specification is not argued or referred to in ap-
pellant’s brief and hence is deemed abandoned. Obviously we can-
not notice other grounds of insufficiency, as they were not brought to
the attention of the trial court.

Respondent’s counsel asks this court to impose the statutory pen-
alty of 10 per cent. of the amount of the judgment for delay oc-
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casioned by the appeal. This is denied, as it does not appear that
as contended by respondent’s counsel.

Moracan, C. J., not participating on account of illness.

The order appealed from is affirmed. All concur.
such appeal was taken in bad faith and for the purpose of delay,

(120 N. W. 1096.)

ARVID SATTERBERG, AS ADMINISTRATOR OF THE ESTATE OF JOHN
SATTERBERG, V. MINNEAPOLIS, ST. PAauL & SAuLT STE. MARIE
RaiLwAy CoMmpraNY, A CORPORATION.

Opinion filed April 23, 1909.
Death by Wrongful Act — Who May Sue.

1. Sections 7687, 7688, 7689, Rev. Codes 1905, portions of the
statute providing for the recovery of damages for death by wrongful
act, are as follows:

“Se¢ 7687. In such action the jury shall give such damages as
they think proportionate to the injury resulting from the death to the
persons entitled to the recovery.

“Sec. 7683, The action shall be brought by the following persons
in the order aamed:

“(1) The surviving husband or wife, if any.

“(2) The surviving children, if any.

“(3) The personal representative,

“If any person entitled to bring the action refuses ot neglects so
to do for a period of thirty days after demand of the person next in
order, such person may bring the same.

“Sec. T689. The amount recovered shall not he liable for the
debts of the decedent, but shall inure to the exclusive benefit of his
heirs at law in such shares as the judge before whom the case is
tried shall fix in the order for judgment, and for the purpose of de-
termining such shares the judge may after the trial make any in-
vestigation which he deems necessary.”

Held, that brothers and sisters of one killed by wrongful act are
included in the term “heirs at law,” as used in section 7682, when no
parent, wife or child survives the person killed.

8ame — Legal Obligation to Support.

2, The provisions of the Code giving a right of action and recovery
for damages occasioned by dcath by wrongful act do not contemplate
or require a legal obligation on the part of the deceased toward
surviving heirs at law to entitle them to maintain -the action or
recover for the injury sustained by them through the death of the
person of whom they are heirs.
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Same — Expectation of Support.

3. The provisions of the Code referred to, being sections 7686
to 7691, both inclusive, give the right to recover for the death of one
killed by wrongful act to such heirs at law of the deceased as are
prevented by his death from receiving pecuniary aid, support or bene-
fit which he was either legally obligated to render, or which they
were receiving, or had any reasonable expectation of receiving as a
duty, or through a recognized sense of obligation.

Actual Loss of Support.

4. Tt is the fact of injury within the limits of the statute, rathet

than the legal obligation of the deceased which governs.

Appeal from District Court, McHenry county; Goss, J.

Action by Arvid Satterberg, as administrator of the estate of John
Satterberg, deceased, against the Minneapolis, St. Paul & Sault Ste.
Marie Railway Company. From an order overruling a demurrer
to the complaint, defendant appeals.

Affirmed.

Alfred H. Bright, Christianson & Weber, and Ball, Watson,
Young & Hardy, for appellant.

G. S. Wooledge and Murphy & Wooledge, for respondent.

By permission a supplementary brief in support of respondent’s
contention was filed by Heffron & Baird, attorneys for Ely Gullick-
son, administrator, v. Henry Schaffner, in an action pending in
Stark county.

Sparping, J. This is an appeal from an order overruling appel-
lant’s demurrer to respondent’s complaint in an action prosecuted
by respondent, administrator, to recover damages for the death of
John Satterberg, deceased. The complaint alleges that the deceased
was killed while riding on one of defendant’s passenger trains at
Enderlin, N. D., on December 28, 1906, through defendant’s negli-
gence ; that he was a single.man, and left surviving no wife or
children, or father or mother, but four sisters and two brothers, the
plaintiff, administrator, being one of the brothers; that these six
persons are the sole heirs at law of the deceased; that the four
maiden sisters lived with the deceased during his lifetime, and were
dependent upon him for support, and that one of them was an
invalid and wholly dependent upon him. To this complaint<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>