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INTRODUCTION.

Tue various attempts which have, been
madc, from very different quarters, “to alter
or reform the construction of the Commons’
House of Parliament; cannot havs %iled to
engage the attention of all reflecting per-
sons who are in the habit of considering
circumstances and occurrences of a public
nature,

The grounds upon which most of the
propositions for a change have Deen ingro--
duced, and often viole; ¢iy urged, appear to
the author of the following pages so ill
founded in many of the points assumed,
and the error seems so dangerous in jts con-
sequences, that he is induced to attempt to
undeceive the public in what he conceives
to be mis-statement, at the least, and, per-,
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haps in many ifstances, culpable #hisrepre-
scenlaiion,

+ It"hos been well observed, that it is of
im‘p'-ertanu to public Luppiness that the opi-
njons o’ the people <houid not be misled
’.xl')\on points estential to the constitution.
This ds .a wise and salutary maxip> on all
occasions, but it becomes peculicrly indise
pensable it at any time appdals are mude to
the people, and their intervention is at-
tempted to be used in order to etlect a
change in the state.
:

Some persons, who conceive a radical re-
form in the representation to be necessary,
have. boldly assured the people that it is to
be contended for as, their right, and that the
injustice of withholding it is the cause of
heavv taxes and many other grievances, all
of which would Ik remedicd by a restitu-
tion of arcient puvﬂ&es, which still con-
tinue their unalicnable birth-right. They
are told, that the genuine constitution of
Parliament has degenerated, and that the
measyres proposed are no Mmore than a re-

stbration of its original prmuples and pu-
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rity ; that there is nothin;;;) of innovation in
them ; and that they comslst,only in ““ a 7e-
currence to those laws and that constitution,
the departure from which has been thé sole
cause of that accumulation of evils whieh we
now endure *.”

Somr_ years ago, the * restitution of the
amversal vight of suffrage” was distinctly
insisted upon by persons, of great weight,
whether considered in their general charac-
ters, or in respect of the extensive popular
influcnce their recommendation was calcu-
Idted to produce: such assumptions, it is
cogceived, are not warrantable from the
evidence of our histories, and are calculated
to mislead the public ming upon a subject of
deep and universal importancc_.

The author entertains as littke doubt ag
any person of the exisnce of some great
improprieties in oug rcprcsentatxd‘n but he
is prepared to deny, that for that reason, the
‘whole structure of the system is to be overs

* * Sir F. Burdew’s Speech in the House of Commo;w,
35thb Jage 1809.
B2
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thrown ; or bccassc bribery and influence
are still occasiogalip to be‘found unpunished”
in our elections by the evasion of the laws.
made “agaipst them, that therefore the people
are te e told, it is necessary*for them to-

«yeise their inlerent and undoubted-
ilig‘{?i)t’ reviewing the whole plan. of deles:
gation, and, by recurring to the figs# prin-
¢iples of, our constitution, agam te establish
it upon its ancient foundation of equity and
right redson ?

. Althougli a considergble time has elapsed
since these doctrines have been very notoe
riously promulgated, still they are caretully
hept alive; and lately the House of Coms
mons was divided Dy Sir F. Burdett upon a
propositiyn of rctoun grounded on the same.
mistaken prcmxses of reference to ancient:

**See Iteport of Sub-CoNgittee of Westminster, May-
1780; and Pls for tabng theNSuffrages of the People,
&c. signed T. Brand Hoths; together with a resolution of
thanks for the same 1 July 1780, signed C. J. Fox.ws
N yvitls Political Papers,

"fhe two addresses of the Yorhshire Committee to the

celectors of Gieat Britain, drawn up With the atmost art,
partrupated cautiously iu that view,=I0:d.



INTRODUCTON. §

und supposed * rights of Jhe constitution.”
Un.versal suffrage’is the dnly point that is
changed in the podtions how maintained;

and even* that mght, as it was called, is
scarcely abahdoned in substance, whtle a
claim to the elective franchice is persisted in
to the extent that was then avowed.

- By thus-displaying a wrong view of facts,.
ahd disseminating unfounded statements of
rights, the people are taught to b-heve that
they are deprived of privileges, and subject-
ed to 'a worse goveinment, and to more
heavy grievances, than would otherwise be
experienced. Under such deludive impres-
stons, inculcated on the least .ntormed and
most humerous orders ofe men, the appeals
that have been made to excite popular teel-
idg of anmosity agaihst’the Flouse of ‘om-
mons and the Government, seém to erit
the reprobativn of' a}" well- minded members
of socicty, as misdoings of the most perni-

cigus tendency, and of ,no common nagni-
tude.

That there.are_c_iefecis in the prescht sys-
tem of repiusentation, will not generaly be
B 3
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denied ; but all cqnsiderate persons will pfos
bably agree, thx“ a corfect view of the
causes, nature, and amount of the disordet
is necessary in order to discover and suggest
a sultable remcdy If the latemt operation
of \tifpe has occasioned changes in the
tabifs, the prejudices, and the conduct of
jmen ; if the materials, as it were, of*whicl
society chas been formed, have wandergone
an alteration; if there be in fact dilapida

tions in the structure of the House o1
Commons, arising from such changes or
any <other cause; and i reparation with
practical improvement, not wild theorctic
change, be intended ;—in proportion as we
may be impressed with the affirmative of
these propositions,s so much, it is conceived,
will the necesgjty appear of a temperate and
correct view of the facts belonging to, and
conngeted With a subject thus highly im-
portant. and pcxhaps sgually difficult.

It haslong been a prevailing fashion to ex-
tol the wisdom of our ancestors; and certain
views of ‘“ the founders of our constitution”
ar¢ sometimes referred to as differing much
from the situation in which the country is
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now placed; but these expressions, although
occasionally used by wrm[rs of regeived au-
thority, are yet liable to be misapplied and
mistunderstood: it shouldbe remembered, that
while we praise some of the old institytions,
ther: are a much greater proportion of them
that neither are nor could be suited m"thg
present circumstances of society.

About half"a century ago a very able his-
torian wrote thus:

* Those who, frem a pretended respect
to antiguity, appeal at every turn to an ori-
gina! plan of the constitution, only cover
their turbulent spirit and their private ambi-
tion under the appearance of venerable
forms; und whatever peuod they pitch on
for their model, they may”still be carr.od
back to a more ancient periody where they
will find the mcasurés of power eétitirely
different, and wheie every circiemstance, by
reason of the greater barbarity of the times,
will appear still less worthy of imitation.
Above all, a civilized nation like the Eng-
lish, who have happily established the most
perfect and most accurate system of lilferty



8 IXTRODUCTION.

that ever was found compatible with go-
vernment, ought {o be caytious of gppcaling,
to the practice of \heir ancestors, or regatrd-
ing the maxims of uncultivated ages as cer-
tain rules for their present conduct. An ac-
quaiﬂ;ahde with the history of the ancient
peiiods of their government is chiefly useful,
by instructing them to cherish their present
constitution from a comparison .or ontrast
with the condition of those.distant times.
And it is also curicus, by showing them the
remote, and, comménly, faint and disfigured
originals of the most finished and most noble
instifutions, and by instructing them in the
great mixture of accident, which commonly
concurs with a small ingredient of wisdom
and foresight, in erecting the complicated fa-
bric of the most pelfect government *."”

To examige the various detached allegas
tions get forth in the-shape of arguments in
favour of the reform cdutended for, wguld
lead only to an ill-connected series of poli-
tical and historical contradictions, without
establishing any practical conclusion on the

» Hume’s History—~Reign of Righard I1I,
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gdeneral imputation of political degeneracy
«nd injustice objected agpmst the present
age; it is therefore considered expedxent to
present a concise view of the political-con-
dition of the kingdom from a period auﬂi-
ciently carly to embxa('e all cu‘cumstauccs
materially connected with the present coh-
stitution ; and by occasional comparisons of
the refctences now aflected to be _made,
whatever diffefence is found, will be the
more readily estimated.

In the investfgation(‘yvhich will be requi-
site to delineate the successive stages of our
national ‘polity, the rise and establishment
of our pxescnt lchshtuxe, and the corre-
sponding situation of the’ people in regard
to liberty or restraint, coxf:fort or, depres-
sion, it will perhaps frequently be unavoid-
able to mention very unpopular facts, offen-
sive and derogatory to the majesty of the
people, and unwelcome to tie present
suitors in that court. Many circumstances
will likewise occur in the narrative, con-
cerning which the author thinks it necessary
to premise, that they are xnerely related
historically, %vxthout reference to nght or
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wrong, and therefore not te be tomnected
with any supposad opinidns in their favour.:

It remains now to anticipate, - what will
probably soon occur to the leamed reader as
requisite, namely, an acknowledgment of

»the incompetency of the author’s means for
a suitable discussion of the extensive sub-
ject; wvithout eonsidering such ar admission
a sufficient excusg for obtruding a very im-
perfect performange on the public, the apo-
logy heing felt to be necessary, is candidly
subinitted,

A comprehensive constitutional history of
unquestionable authority seems to be a desi-
deratum in our gational literature: if the
slight mannerin which the present sketch is
executed should have the effect of calling
the gttention of competent talents and learn-
ing to the su!)Ject or of inducing individual
reference to the hlstones and authorities,
where a comparison of the general condi-
tion of the people in the various preceding
ages of our constitution with their preScnt
situatton can"be truly made, .the objects of
the author will be in some measure attained,
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.?nd, if by the observations here suggested,
persons who inconsideratély suffer them-
seélves to be drawn into the vortex of po-
pular dissatisfaction shall be induced to* ex-
amine facts and real causes, rather than con-
tinue to cherish every. assertion urged id any
shape of grievance or complaint as an argh-
ment for constitutional discontent. and re-
form of Parliament, be is confident_they
will find reason for abstaiping to contribute
to the popular delusion, which is in~riany
cases equally unthinkingly propagated and
embraced.
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Thaere seems no useful point of view, &5 to the
purposes of this discussion, in which it can be
requisite to refer either to the political situation
of the people, or to the structure of the mo-
narchy, at an earlier period than that which fol-
lows the Conquest. Allusions are often made to
the German or Saxon origin of our govern-
ment, and to the influence which the principles
of the old institutions of these inviders have had
on our primitive establishments ; but the accounts
of their times are involved in so great uiwes.
tainty, that it would be impracticable, to obtain
any well-connected idea of the progressive
state of the government, upon such doubtful and
disjointed premises as our old historians afford.
For & considerable space of time, even' after the
reign of King John, the records and authentic_
accounts of public 'transactions are so extremely
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deficient in circumstances, connexion, and man-
ner of expression, that it is no easy task to forin
a tolerably just and comprehensive view of the
political condition of society, unless from a few
strong Jeading facts, which happen to be incon-
testable, From such circumstances, so far as
figy go, the situation of the people and the
country may be inferred” generally upon pretty
safe growmds, because the degree of, authority
and pewer exercised by the crown and’the superior
rders of the state being ascertained, the con-
dition of the people, as to liberty or restriction,
cannot be much mistaken,

It appears manifestly, that whatever might be
the political arrangement of scciety previous to
the Conquest, it was then established ona cer-
tain foundation, in a great measure new, The
main bearings of that fundamental system are
wfﬁcwntly kndwn to indicate the relative situa-
tion of the several great divisions of the com-
Mmppity. whose interests and habits were uncon-
tiollebly atfected by it; I allude to the feudal
constitution, which was so effectually implinted
here by William the Conqueror, that some of
its remains, both in principle and practice, con-
tinue at this day, in our maxims of government
and the tenurds of our lands. + The influence of
sucl; 3 .system, universally diffysed through sas
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ciety, was so important, and continued in a
greater or less degree for so long a period, that
v knowledge and recollection of its principal re-
gulations hecome indispensable ‘towards forming
a right view of this subject.

That the histories of those times should im-
part so little connected information on the civil
concerns wqf the country, is to be regrettul, in
regard to general historical curiosity, and”more
particularly on such occasions as the presend,
where a correct comparative ®estimate of”the con.
stitutjon would be so useful and instructive. It
15, however, 1n vain to -search for a defined "and
acknowledged statement of our early constitution,
anles- neady in so far as is to be collected from
the feudal system. The tendency or effects of
political institutions were not, then objects, of ge-
neal concern, the temper and views of men
were otherwise directed than to ‘the speculations
which now occupy so much of their attention,
Martial enterprice vmﬁ'the fashion, and pl'm%izir
chaiacteristic of the age, and civib liberty, or
perfect political arrangements, were not the sub.
jects of men’s reflections.

~* Tt is lamentablg to observe the state and effedts
of +liron ins those times; such as it was,_ji
served. only to benumb 'the faculties, and dete-
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riorate the condition of man, by the excessive
bigotry with whxch it was practised, angd the
shameful purposes in which ‘its' usurped powers
were employed. The faint shadow- of intellectual
irmprovement arising from the knoyledge of the
few manuscripts then existing, was entirely con-
fined to the clergy ; they engrossed, besides, both
“the little: learning and practice of the law that
was then used, and were also very gomerally at
the I™ud of the administratiop of the state,
ce, all our early-historians are of that order;
and, according to the genius or talents of the
reigning prince and his chief advisers, the prin-
cipals transactions recorded . are found to be the
struggles between the civil and ecclesiastical au-
thorities, mixed with the military operations of
the respective reigns, The great points con-
nected with general hberty are but little noticed,
and no prﬁcxse account is to he found of the
manner or even Ruthority for emctmg Jaws ; some
general masips are indeed mentioned; but the
sanstigns essential in .legislation are but loosely
defined, and.what we know of the prastice, cor-
responds so little with them, that it-may well be
doubted, whether, for many generstions after the
Conquest, there was any law of paramount effect
to, the will of the prince, when (as it often
happened) he whs disposed to purspe it,
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It was my original intention to have stated the
proofs, or rather the aiguments which have been
brought forward, to show the alleged immemorial
existence of, a representation of the people in the
legislature, or,, as Lord Lyttelton expresses e
the presence of the people m the Great Councils
of the Saxons, from thence said to have*been
coptinued after the Conquest in Parhaments,
nearly as ngw understood, down to the present
age; and then tQ have added the matters™that
have been urged to establish as different position =
namely, that no representation can be proved, or
is hkely to have existed, prier-to the reign of
Heory 1.

But before I had proceeded far in this investi-
gation, two circumstancgs presented themselves,
which have induced me to dwell but shortly on
the period preceding that reign. The first is the
wcll-koown clause mn King Joit’s  Charter,
usually called Magna Carta, whigh, glthough it
does ppt express where the supreme genersllp~
gislative power was vested, yet must be admitted
to descuiby, suftioiently the paities- then held ne-
cessaey to gowpose the Kowtmune Concilium,
which, togethesagith the Kipg, was acknowledged
to possess,thopgiwer of unposing taxes.
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The other reason for shortcning this prelimina.ry
discussion, arises from the consideration, that it
incontrovertibly'appcars from the uniform tenour
of the histories previous to Henry III. or cven
~Edward I. that whatever may be supposed as to
ihe cxistence of repxescntatlon, there was evi-
dently no power or influence in the kingdom,
possessing any means of securing the subject
against oppressions, that can be coptended  for
as wew lost, and as worthy of being added to our

resent system, in order to imi)rovc the condition
‘-t;LrtT'ne people.  Thjs remark might indeed apply
much forther down in our history ; but in times
when a representative: body really cisted, such
an argument should more particularly be shiown
to arise from the facts of the respective peneds
to be considered.

Those who codtend for the existence of Par-
Haments' as mow coustituted, before the times of
Henry III, or Edward L arc redyced, by the
absence of direct proofs, to reasoning from ana.
logy, and on various detached circamstances,
collected,” apd, as it were, pasted together (as
has been said), in order to exhibit the appear-
ance of what they funcy to have enisted. But
the inferential conclusions which alone can be
obtained 4dm such grounds; reqmre, in order
<o be admitted, the corroborafion of many col-
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lateral circomstances; there should be found a
tolerably manifest appearance of, probability and
fitness for such a privilege, from the general
condition and 'habits of the people, with cther
concurring, a],though indirect evidence, whichy
together with a proved loss of records, might
be reasonably offered in the room of dircet proefl
This assistance, however, is wanting., Some loss
of records pay indeed be alleged ; but in most of
the other puints there will be found a maferial
failing, and the general circumstances of that.
class of pcople whose representation U thore par-
ticularly allude to, namely, the inhabitants of
towns, make strongly against the position.

It must be admitted that the unsettled state
of the language occasions frequent perplexity in
the accounts of our cmly transactions; the ill-
understood aud obscure manner of #riting history,
and the many omissions and’defeefive statements
of important pomts, together with thg paucity of
authentic documents, cecasion many deficievsadrs
that cannot will be supplied. Learngd and la-
borious compilations have indeed been made as
glossaries and giides to the perusal of the elder
historians, and explanatory of the terms used in
thosq ages; but many of our late polit ical sec-
taties, who contgnd upon the sub_)e'c!:\ofear-ly re-

'y



a0 HISTORICAL "REXLECTIONS ON THE

presentation, have disregarded these approved in-
terpretations, and, with infinite subtlety and zeal,
have perplexed the points they endeavoured -to
elucidate and establish !

It.seems, however, impossible for an unpre-
judiced person who has mvcstxgated the subject,
to dissent from the remark of a learned annotator
on our early lc'g-]elahon +, who in teuching on
this™matter says, “No one cap read the okd his-

rians and ghronicles, who will ebserve any
strong #llusion or .trace of it” (representation
before the time of Henry II1.), ¢ if he does not sit
dowvn to the perusal with an intenition of proving
that they” (the Commons) formed a component
part.” It happens, nevertheless, that several an-
thors of considerable reputation and authority have
used great endea'vours to prove this early repre-
sentation ; andl some of them having been pecu-
lirly converSant with our best repositories of
ancient information, their opiﬁions may, by
wory, be held to be founded on conviction after
sufficient investigation, and therefore entitled to
great wcxght. Aud although the reasonings and

* Particularly the Bibl.'Pol. of Mr. Tyrrell, and Lotd
Lyttelton’s History of Henry IL.

t The }_i;nﬂg Banmgtons Obsegvations on the Ancient
Statuted,
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proofs adduced, have been soy ably controverted
by other authors, that'¢he point seems now pretty
well agreed to be t,aken, néarly where the records
do distinctly show it; I shall, notwnhstaudmg,
in the course of these reflections, add a few g(,-
neral observations on that point, conceiying it to.
be materially connected with my subject.

Upon a Wew of the general circumstances, of
the country from the Conquest to the reign of
Henry III. it will appear almost impossjble uiat
any thing like what i§ now understood by popular
representation, could have existed. 'The retrospect
of that period will also bring to our recollection
many circumstances ngessary to elucidate the
subsequent occurrences in the early history of
our legislature; without which, much of what
will appear of its rise, its progress, its changes,
and its improvements, and nany gf the incon-
gruous occarrences that will be found, might
seem too improbable for belief. Wlt'hout ke?B-
ing in view some seemingly contradictory ten-
dencies in thé feudal system, whiclf cherished
boldness while they enforced submission, and, in
general, familiarized the people to an aristocratical
superiority, irregularly and arbitrarily exercised ;
it would be difficult to account for,the various
instances of sudden encroachment on the original
power - of the Crown, and the abrupt relinquishe

c3
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ment of the pretensious, that occur during
several ages of our early parliamentary histary.
It will, thercfore, be both useful and necessary
to keep in mind the state of the country, and the
saeeral condition of its inhabitangs, immediately
prceeding  the dawn of those improvements,
whiclf, from a situation very nearly approaciung
that of slavery, have, by slow, and often imper-
eeptnble deglccs, brought this kinggom to its
present enviable state of political establishment.

Notwithstanding all thiat has been urged against
the propriety of the ill-relished addition of Con-
qudror, usually given to William L it is certainly
consistent with the best authorities to say, that
he reigned completely as such. However reluc-
tantly the spirit of the present age may admit
that the issue of the single battle of Ilastings de-~
cided the fate of England, yet it is incontrover-
tible, that aftcr that evént, there was no power
left which <ould control the will of the victor ;
@3 that in less than the short period of his reign
he altered. the whole property of the kingdom,
overtarned all jurisdictions unsuited to his views,
and modeled every establishment to. the purposa
of arbitrary government.
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Sir W. Blackstone says, ¢ The ultimate pro-
perty of all lands, and a congiderable share of
the present profits, were vested in the King, or
by him granted to his Norman favourites,® who,
by a gradual progression of slavery, were abe-!ate
vassals to the Crown, and as absolute tyr:mts to
the community." As to legislative polity, -+ he
says, the Conquest “ wrought as great an al-
teration M our laws, as it did in our ancient
line of Kings.”+ Any detuil of the reversing and
humiliating changes, then tniversally cuforceds-
is unnecessary, as the accounts of our later wri-
ters, of scttled authority and consideration, have
put the general condition of the kingdom $uffi-
ciently in view. The author aboye quoted, after
cnumerating the principal innovations, says in
~<conclusion, ¢ The nation at.this period seems
to have groaned under as absplute a slavery as was
in the power of a warlike, ambitious, and a politic
Prince to create.” )

“On this subject, a very acute moder®his-
torian *, less confined in his vieweof the Con-
quest than the learned Judge, states, that ¢ scarce
any of thoge revolutions, which, both in history
and in common language, have always been de-

Hume.
c 4
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nomidated conquests, .appear equally violent, or
have been attended with so sudden an alteration
both of power and property ;” adding, that it
were difficult to find in all bhistry, a revolution
affended with more complete subjgcuon of the
aucient inhabitants, who, groanng under con-
tumely and oppression, wege reduced so low
poverty, and even meanness, that the Enghsh
name becarhe a term of reproach. It yvould in-
deed=be consolatory to find that the colouring
_of such a picture of, distiess were somewhat over-
charged; »but these, repiesentations ate com;
pletdly supported by the accounts gf our more
ancignt historians.

The feudal system, which prevailed in Europe
at the period of the Conquest, was not unknown
in England before that time. No political ar-
rangement could be' better contrived than it was,
for the suppos. of arstocratical power in the
nobles, and a paramount arbitrary control in the
Crowp. It was, besides, peculiarly calculated for
the circumstances 1 which William foupd him-
self in every respect. He had a numerous host
of adventurers to provide for, and by invesiing
them with the possessions of the Eughsh under
the feudal obligations, he at once rewarded his
followers, - ad@ effectually supporjed himself in
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the high estate of feudal sovereign. of the king-
Ga.

Mr, Hume, i delineating the feudal system,
represents it ag a “ prodigious fabric, which, fos
scveral centuries, preserved such a mixture of
Lberty and oppression, order and anarchy, sta*
bility and révolution, as was never experienced in
any other qge, or any other part of the world,”

The effects of the system in England were suf -
ficiently of this descriptiqn ;+ and it was*owing in
a great degrée to mismanagement of its means,
that its permanency was not better proved. Zad
the successors to the Crown, and their advisers,
been careful to prevent any very great accumula-
tions of property from~falling into the hands of
individyal nobles, which it was partxculaﬂy in
their power to do, the great men of the kingdom
had been kept in due subordination ; and had it
beecy the lot of oyr Princes to hawe boen less
copnected with the Continent, many of * iheir
demands of extraordinary aids and services from
theit spbjpcts had not been occasioned ; that ex-
traneous cause, together with the immense alien-
ations of the tiemesnes of 'the Crown, were highly
instrumeafal in ptoducmg and extcndmg the
popular encroao}m}tnts on'the feudal constitution,
which might otherwise have been much retarded ;
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and an age of degradation to the most nume-
rous and most useful part of the community, had
been also unfortanatcly profonged,

«Jince the first general feudal age in England,
the fundamental principle which indicates the re-
lative ‘condition of the governors and the go-
verned, with respict to the source and purposes
of their ;espective functions, has bpen diame=
tricatly reversed from the position which it then
-occupied.

The Conqueror, in enforcing universally the
fendal institutions, shaped-every thing for the sup-
port of his sovereign independent pre-eminence ;
and he did not fal to appropriate ample means
for the permanent support of the Crown and go-
vérnment upon any internal emergency. The
extensive anthority vested in the monarch, was a
natural consequence of the important obligations,
under which the lands of the kingdom were by
hirs-granted, and by all ranks of subjects ac-
cepted. From a similar principle likewise, and
equally contrary to-the present order of things,
the Crown was, in financial respects, by its own
acts, rendered securely independent of the people.
But the falhbxhty of human prudence seems pot to
have admxttcd that it should be-foreseen, what
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the services unpravided for, occasioned by our
subsequent ambitious connekions with the Con-
tinent, were to produce; neither were the re-
straints against alienating the posscssions pf the
Crown, found sufficient to prevent the scnseless
prodigality of many of the Princes who succeeded
to it. It is, however, unnecessary for the.presont
to enlarge on this part of the subject, and we will
resume the view of the condition of the kingdom
in jts political circumstances, from the Congrcat (o
the end of the reign of Henyy IIL

The whele landed property of the country was
disposed of under tenures from the Prince *; the
soccage lunds, comparatively small in quantity
and value, a remnang of what was before called
allodial property, forming no very material ex-
ceptions to that general position. The few per-
sons who were permitted %ccidentally (as seems
most probable) to retain them, svery soon found
their sitoation so precarious, and every way so

* ¢ Though William I. and other feudal sovcreigns,’ made
large grants of lands to their nobility, clergy,®aud other vassals,
they did ot relinquish all connexion and interest in these lands.
On the contrary, they, in fast, granted only the right of using
them on certain conditiony, still retaining the property, or
domnium directum in themselves, &c.”

_Henry's Hist, vol, vis . 5~ Hume, App. 11,
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much worse than that of those who held under
military or other obligations, that they gradually-
surrendered sach possessions to the King, ot
some potent neighbouring baron, receiving them
bawkoto be held under the feudal stipulations*.
Neither did the lands retained by the Crown in
demesnt, or those granted under the more ho-
nourable service of grand serjeanty, make any
exccption to that universal pohcy through which
ali thC real property of the kingdom was distinctly”
-enbjected, in some nkcessary service or tribute to
the monarch ; the tenants of the former descrips
tion of land, although they might be objects of

* Lord Lyttelton’s History of Henry IL. vol. iii. p. 128,
Hume, Appendix II.

“ Those who had been neuter" {in the struggles with the
Conqueror) ¢ were employed in the drudgery of farming,
or culuvating their owne estates, for the benefit, and at
the will of their lords. In this eitvation, they found them.
selves so much oppressed, as to represent, that if they were
not rehieved, they must, as others had done, leave their
country, and go and seek subsistence elsewhere. Upon this
it was declared, that whatever conditions they could, by their
submission and service, obtain from their lords, they shonld
sately and securely enjoy.”’—Dial de Scaccar, apud Campbell,
Pd. Sm. ¢ By the end of the reign of Henry I L (1189), or
before, the feudal law was so fully settled, that allthe lands in
England were charged with some servnce or other Vo Masdox,

atyd $mmt, Hiws~al Dissertation “on e Am@m ty gf the
Eaplisl, Consttution,
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occasional favour from a generous master, were,
according to received usage, liable to very heavy
talliages or taxes: the more fortunate holders
under'the datter tenure had expensive but Lonour-
able duties tp perform, essential to the circras.
stances and splendour of the monurchy, of -which
it was one of the soundest gencral principlds, what
there should be no dignity nor lionoyrable office
without substantial means annexed, to ensure and
support the suitable performance of its dufics.
The impmense possessions held by and under
the Church, werc likewise, by the Congderor, sub-
jected to the general obligations for the support of
the Crown and government. Thus, soon afte? the
Conquest, all the land was constitutionally tri-
butary to the king, not by any concession from’
the holders, nor by any other act on their part,
than that of aceepting thosg lands that were be-
stowed upon them under such condxtxons, and
with penalties of forfeiture for nou-pcrformance

We shall very soon sce that the tribates and pres-
tations so imposed were amply adequate 1 all
the internal exigencies of the Crowma

The territorial: division of the kingdom is very
part‘xcularly handed down to us ; the-demesnes’ re-
served for the Crown consisted of 1422 manors
and iordshxps, « besides detathed poswsswns, and
some share of the four nort’hem counties, of
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which the accounts jhave not been so well pre-
served. These immenge manors'and lordships are
stated to have produced all sorts of provisions m
kind “for the household, and the overplus was
teken in money. The Crown also possessed ori-
ginally all the towns and ports, bat they were oc~
casiondlly granted to different barons. The ditect
pecuniary sources consisted of a Flidage or land.
tax, sometimes called Danegelt, and a, qui‘t-rent;
Ofa different description were the profits of ward«
~ships, marriages of theirs, relicfs, and fines : these
last were fhore extenstve in their nature than might
at first appear : they arose on the livery of heredi-
tary-lands, assignation of "dower, licenses of mar-
riage, and leave to sue in the King's court ; be-
sides which, there weré many penal fines or
amercements, then very considerable, as by far
the greater number of offences were punished by
fines and. forfeitures; very few of these being
fixed, the amounts were mostly discretionary in
the crown and its officers.  There were besides a
vastlist of tolls and customs for passage and
pontage, maskets, protections for travelling and
trading;, besides duties on merchandise, and leave
to quit or enter the different ports; thére were
also a great number of oblata or free gifts. Added
to these, therg, were in the hands ofvthe Crown
under the best of the Norman race of Princes,
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very great revenues from cspheated  estates, and
ceclesiastical bencfices of the most lucrative and
highest order *, It mdy be 1maqme(l forcign to
my purpose to mention the particofar sourecs of
the royal reyenuc; but I do it because only a
small proportion is iu the way of gencral or cquai
assessment, and the greater part was by fmpesi-
tions of a discretionary and arbitrary amount ; and
it will appear that a revenue so arising was prodaca
tive of infinite appression to the subject, whide R
established and strengthened an undefined and
dangerous _ prerogative, by which a large propor-
tion of it was raised.

The amount of the Conqueror’s revenue does
not appear to have been ascertained upon the best
authority that might be wished ; it is, however,
admitted by all our histopians, to have been
much larger in every painit of \1ew than any other
Prince of this country ever possessed that it
should have gradually diminished is wot surprising,
when the variablenéss of the succession, aud the
conduct of many who obtained the Crown are
cogsidered. It continued, however, lang amply
sufficient for allits _prapet purposes on an exten-
sive scale, and nothmg ‘but beundless prodigality
and ambition repdered it neoessary to devisc the

Lyttelton, Carte, Hume.
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various means that were subscquently resorted to
for supplying the defajcations that arose in it.

. This revenie is supposed to have amounted to«
101/, 10s. 15d. every day. Wrntegs of good au-
thority have differed as to the compatation most
suitable to ascertain the present value of the
money of that time; and it js difficult to come to
any unobjectionable conclusion on the point. Mr.
Hdme considers that revenue equul to Letween
nine or ten milliors aunually ; and Mr. Carte’s
calculatioff carries it te above eleven mi}lions. On
the other hand, Dr. Brady, Lord Lyttclton, and
Dr.“Henry, estimated its value at a much lower
sum. Brady, who wrote about the yeor 1085,
thought it not over-rated at upwards of five mils
lions eiglit hundred thousand pounds. Lord Lyt-
telton, who wrote mgre than half a century later,
broaght it only to about five millions three hun-
dred and seventy thousand pounds. Dr. Henry,
about thirty years ago, supposed it worth ncarly
the™samc amount that Brady calculated. The
two first-mentioned authors, who cal culated the
depreciajion of movey at the highest rate, had
the computations of Brady and Lyttelton before
them, so that, upon the whole, it s impossible
to reconcile their different oplmons. Later at-
tempts Biave been made to assimilate the effe,ctwe
value of modern money to that of farmer ages, -
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but no conclusive estimate ie likely to be found
that will be every way satisfictory*. My object,
however, does not require that I should enter far-
ther into tiNs subject, than to ascertain upon what
footing the fimancial circumstances of the monar-
chy were fixed after the Conquest.

There was no expenditure that can be di-co-
vered or fairly conceived in that age, to which this
immense revenue *was not adequatc, without the
aid of any new tax. It is indeed related, that
William plandered monasteffies and  committed
many acts of a savage copqueror, from whence
much money and valnables were gathcred into his
treasury, but it has ot been alleged that such
measures were occasioned by the want of suffi-

* According to Sir Georye Shuckbutgh®s svstem for calcn.
fating the depreciation of money, 3 revenue ol .15') o105 3 }d.
per day at the Conquest 1may be estimated at ubou. Gighteen
millious of the mancy of the year 1 co.

The vast sums of money ment onnd .0 many parts of opr
early history seem so extraotdinary, « rat they have been vatiou ly
questioned, Voltaite, in noticing the s stated®o hive been
paid as the portion of the davghter of Henty I. of Epgland,
when married to the Efpéror Henry V. and also the ransomn
of Richaid I. doubts the correctness of them upon a compari
son with similar circumstances in (Germany at tho e p-riods.
But the property hgthe pdssession of some individuals’of, Eng-
land in those timés is *scarcely m;dible, and yet the accounts
concerning it have all the appearances of authenticity.

D
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cient settled receipis; on the contrary, they are
ascribed to an ayaricigus and rapacious natural dis-
position, irritated and favoured in its propensities
by the resistance made to his reiterated oppressions.

The army collected for his expedition inte this
country was, undoubtedly in a great measure,
though probably not entirely, rewarded by grants
c:f. lands to the chiefs, and the subinfendations
which are known to have been made by them to
their respective followers ; and although the Con-
queror strictly requfired his military tenants to be
constantly ready for service, yet be kept a standing
army in pay ®. But as the government became
more settled, the forge of, this description would
be proportionally reduced ;.and he left a regular
establishment of 60,215 fighting men, always
ready armed, anddiable by their tenures to serve
forty days at their own’ charges when called forth.

. The navy, such as it might be, was attended
With some expense, but it is not to be supposed
considerable. Ships were ordered for the pur-
poseg of war as often, as such service was required;
probably without any pay or regular compensa-
tion. Certain privileges and immunitics appear to
have been conferred on the ports in return: bat

Caste,
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perhaps no very great expense to the Crown was
incurred on account of tréngport.or navy service,
until the quthusiasm fot the holy wars, that folly
and sonui%e of Europe, and the increased “con-
nexion of oum princes with continental dominions,
made the gveater employmént of ships* a neces;
sary public measure.

Of the expensds of the civil gevernment, there
are np grounds upon which auny thing like an es-
timate can be formed; but it may be assumed,
that the direct money expenfe in salaries was not
very considerable.  Peculiar emoluments and pos-
gessions were attached to” some offices ; winle the
itnmense fendal prerogatives of wardship and es-
cheats, together with hutherous confiscations, af-
forded ample means to the Crown for rewarding
its officers and favouritesy* fors cocasional and ex-
traordnary ‘serviees, ..There whs an universal
practice of paying for every public act or proceed-
‘ing, whether _judicial, or tnunicipal In common

» The Cinque Ports had early p::ivﬂeggs, in conmdmuon of
furmishing ships for the pubhc service. chry IL, or John,
appears to have been the first King who' kept any vestdls as his
own, and thosethqstly gallies with oars. In the time of Bd-
ward 11, we find the King claimed a right to the services of all
the merchant-ships, which were to be constantly ready for his
service, " ‘le'mr’s Hist of Commesce. Lord Lytekon sayé
that ather ports and inland towns had privilgges under similar
obligations.

- D2
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right, both in thehigh and the subordinate de-
partments of the state: even the acts of the so-
vereign, whether of right, grace, or fayour, were
all sold and paid for, not under any vei?,.' as for un-
due proceedings, but as circumstanaees of coursc.

"The household of such a Prince as William
would be.composed chiefly, if not entirely, of
_military characters, not perhaps altogether reward-
ed by direct stipends from the treasary of the
King; and the class of persons employed in the
execution of the ldw and distribution of justice,
were, in a great megsure, paid by the shameful
practice of taking moncg, as just mentioned, from
every onc who had any business before them *;
a custom which seems to bave arisen in the ava-
rice and rapacity of the Normans, and having
token deep root, was' not entirely eradicated for
many ages._ The principal expenditurc of the
Crown: in those times was probably the household
maintenande of an immense numper of persons
of all descriptions who constantly -followed the
King, or,%ccording to the usage of the age, had
occasion to visit the court, and particularly at the
three grand festivals of Christmas, Easter, and
Whitsuhtide, when the high estate of the feudal
monarch was displayed in its utrmost -splendour

Henry, vol. vi. P37
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and most impressive formalitids : upon these great
dccasions the expense was enormous.

Many of our early kings mide considerable ‘mo-
nastic establisltments, whereby their revenues were
occasionally affected. Butit is unquestlonably cer-,
tain, that-upon the whole, the Conqueror enJoy-
ed, and left, a revenue fixed and inhexent in the
Crown, independent as to grant from any de-
scription of his subjects, in all respects adequate
to the most honourable suppcrt of every part of
an extensive establishment.

The independence or dépendence of the execu-
tive power apon the people as to finance, forms
one of the most important points in all goyern-
ments, and it has been most peculiarly important
to the constitution of these kingdoms ; for by an,
attentive consideration of our history during the
Norman dynasty, and the period immediately fol-
lowing, it may be clearly seen, how mfich the pe-
cuniary uecessities to which the Crown became by
degrees reduced, have contributed to *the origin
aid establishment of our representative body.

Anothier circumstance essentiglly affecting the
state of a government, is the military cstablish-
ment. Upon this head the feudal mstmmons of
William were equally independent aprl dearsive ; it

D3
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has been already stated, that the effective military
force was fixed at 60,215 fighting men ; this was
an army whigh there was no trouble or/isk of re-
cruiting, and the service was always forthcoming
from the holders of the land, under penalties that
fﬁ’ectually secured it. When the land fell to a
minor or a woman, it wad held by the Crown, or a
responsible- intermediate lord, in order to secure
the due peiformance of this esséntial public duty.
Sixty thousand was the number of the Conqueror’s
invading army *; in planning the scheme of his
daring enterprise, h¢ bhad fixed the force at that
extent, deeming it \sufficient to overgome any
army likely to be opposed to him, and he was
probably influenced by a confirmed opinion on
that point, in adjusting at a similar number the
tenures or knight’s fees to which such military
service was attached. Although he found a very
great proportion of the land held by the Church,
he determined to subject that also to military ser-
vice, as without it, he probably could not have
carried his force to the desired extent, and it
might havt been dangerous to have left so large a
portion of land and land-owners on a footing at
once so different from the rest, and so unsuited
to his purposes. In the usual course of warfare
jn those times, any internal centést was likely to

A
% Carte
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be decided within the periogd of forty days to
which the service extended ; and (orexgn conquests
do not apqear to have becn in view when this
order of ihe feudal mxhtary establishment- was
sdopted.

An important part of the ‘picture of tlre gp-
vernuient reinains to be noticed, namely, the si-
tuation of the supreme legislative power.  After
the Conquest, it i unque-tionable that the country
and its concerns, generally speaking, were com-
pletely in the power of William ; but whether he
and his mmunediate successors could of their own
authority biud their subjects by their edicts, has
been both doubted and denied. This matter,
looking to all its circumstances, is not casily de-
cided ; as ncither the extent of the prerogative,
nor the coustitutional positiop of the legislative
authonty, can in a strict sense be full) or satisface
torily ascertuined. The main coursc of historical
authoritios shows that such power was acknow-
Jedged to exist in the King and the Megnum or
Commune Concilium generally ; but aftgr a very full
eonsideration of the events of those times, | mean
particularly from the Conquest to the reign of the
third Henry at least, there appears every reason to
conclude that the Grown possessed in itself a power
of legislating by its edicts, in most, if uot in all
pases, Our ancestors of those aggs seem, indecd,

D4
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to have felt less affected by personal restraint than
by pecuniary exactions; and the feudal institutions
appear to have familiarized people to ap unusual
degree of habitual submission to superfors ; while
the various pecuniary aids and other prestations
imposed by their tenures might well entitle them
to-expect to be free from ather contributions.

In order to explain mere particularly the grounds
for this opmiod concerning the Legislature, it will
be ' requisite to iuvestigate the principal and best
ascertaincd events resulting from the exerdise of
the supresne power, as they occurred in the period
iminediately preceding the first appearance of the
regalar system of legislation which now happily
prevails.

The space of time from the Conquest to the
accestion of Iidward 1. may have been occupied
by more than tive generations, during ‘which there
certainly appears no probability of the existence of
amy representative principle as now -understood in
such assemblies as were convened, and it will be
seen how far the legislative acts, and other circum.
stances that will be cited, are reconcilable to the
exercise of ‘an independent deliberative power,
even in the barons.

During}the reign of William the Commyne Con-
cilium never appears but at the fixed court festivals
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of Easter, Whitsuntide, and,Chrismms *, when
it is said to be held © ex more.” If any national
concern was discussed in that geneml assem-
bly, it was on these occasions; thicre is, how-
ever, hardly gny account of the proceedings in
them, unless sometimes on ecclesiastical affairs ;
and although all formal acts then promulgated’
were said to be by the advice or consent of the
archbishops, bishops, &e. and barons, there is no
instance of dissegt, or even of debate, upon any
measure intended by the King; discussion might
indeed be permitted on matters purely cencerning
the Church, and in which tlee Crown might be in-
different ; but there is no reason to think that
the will or desire of the King was ever counter»
acted.

There were three great npational alterations
made in this reign ; namely, the subjecting of the
lands of the clergy to military tenurés ; the forest-
laws; and the separating of the old givil and ec.
clesiastical jurisdictions excrcised by the county-
courts : these were pointed acts of legislation, efe
fecting important changes, both to future genera-
tions, and to subjects then existing ; yet in none of
them does there truly appear any trace of delibe-
rate legislative sanction in a general national as-

* Cottoni Posthuma, Gurdon on Parliaments,
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sembly. That some, of these momentous regulas:
tions were promulgated at the councils of the
state-festivals seems clear; but there js only .a
slight pretence suggested (as far as the author has
observed) of the concurrence of a gpuncil having
been,obtained, or even of the matter being-trans-
dcted there, otherwise than announced as an edict
of the King, usually, perhaps, first produced in
sach assemblies.

The subjecting of the church-lands to the
feudal military prestations, is stated by Mr. Tyr-
rell and Lord Lytteltdn to have been done by the
assent of the great Council, and the authority of
the whole Legislature. The former barely insi-
nuates this on the opinion of Mr. Selden *; but
the latter, referring also to that opinidn, attempts
farther to prove it op the authority of the charter
of Henry I.  Mr. Selden’s opinion, in this case, is
certainly not worth referring to, nor was it worthy
of him to give it on the grounds he mentions ;
for-all he says on the subject is, after an obscure
reference to an old writer, that as the ¢ King held

* Tyrrell’s History (Reign of William L), p. 25. Lyttel.
ton, vol.i. p. 6o. These two authorities are selected, as the
writers were most zealous advocates for ancieut popular rights,
Selden’s Titles of Honour, p. 578.—-T-he author has not seen
his notes on Eadmerus.
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2 Parliament the same year *; so perhaps this in-
novation of their tenures was dgne by an act of
that Pailidment.”  Lord Lyttelton farther argues,
that the measnre hal the consent’of ¢ the whole
Legislatare,”supon grounds which it is difficult to
apply to the case, and still less are they conchusive

in it

The improbability of the measure having been
submitted to any national council is still farther

* The Congueror kept the state- fesuvals regulagly, when in
England, as has been stated; and it is probable that at each,
there wa- a Commune or Magyum Conilium held, pro forma
at lrast, if not for business,

+ The phin facts are, the Conqueror granted a charter ap
rently to restore the laws of the Confessor with emendations,
which are stated to have been made ¢ assensu baronum suo-
rm.” He aftawards{ imposes military service on churche
lands; then one of his successors grants a charter, wherein,
aficr several provisions for the temedy of abuses, there is this
clause : “ Lagam Edwardi regis vobis reddo, cum illis emen-
dationibus quibus pater meus eam emendavit cgncilio baronum
suorum.” This is sta'ed to be granted © communi concilie ba-
yoriun totius regm Angliz.” If the provisions in question for
subjecting the lands of the clergy to the feudalwmilitary services
were part of the code thus granted by the Conquerot, they might
perhaps be argued upon as having received the consent of the
barons, but they are not to be found.there. No proof, there-
fore, can be grawp from thence that the measure was not the
aut of the King’s abwlute pover, or that it was donl: with the
advice and consenteof his Parliament.

1 Tyreell,
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evinced by the manner in which another author
of great eredit notices, the circumstance ; he hap.
pens to be one of those who embraced a kind of
party opinion with vespect to the dominion ac-
quired here by the first William, nemely, that it
as fiot the dominion of a conqueror. He follows
also the notion adopted by almost all the writers of
his professien, not only of a system of parlia-
mentary législation long before the time of Ed-
ward I. but of a state of freedom and regular go-
vernment having etisted before the Conquest, of
which the efforts of the ages sice that time have
effected a gradual restoration. [ allade to Sir
William Blackstone, who, in his chapter on the
feudal systerh, has hazarded a different conjecture;
and if he had (as is probable) the authors just
mentioned before 'him, it is to be presumed he
did nat agree in the likelihood of their sugges-
tions. This_writer supposes *, that when, in
the nineteenth year of William’s reign, an inva-
sion by the Panes was threatened, while the mili-
tary system of ‘the Saxons was laid aside, and no
other introduced in its stead, the King was oblig-
ed to bring over a large foreign army; and that
this apparent weakness, together with the griev-
ance of quartering the troops, co-eperated with
the King’s remonstrances to incljng the nobility ta

Commentaries, vol. ii. p. 48,
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listen to his proposals for putting the kingdom in
a posture of defence. It is before stated, that
the King had recommended the feudal policy to the
English ; that when the danger was dver, hesheld
a great eoungil, anno 1085, to inquire inta the
state of the pation, of which the immediate conse-
quence was the national survey called Dowresday<"
Book, which was finished the ueat year; and that
towatds the end of that year the King was attended
by all his nobility,at Sarum, ¢ where all the priu-
cipal laudholders submitted their lands to the yoke
of military fenure, became the kmg s vissals, and
did homage and fealty to his power.”

He then adds that ¢ this may possibly have
been the era of Jormally introducing the feudal
tenures ly Jaw; and perhaps the very law, thus
made at the council of Sarum,,is that which is still
extant, and couched in these remarkable words.”
Here he quotes the second chapter of King Wil-
liam’s laws, which decrees an oath of fidelity and
obedience to him ; and adds another, command-+
ing the nobility, &c. &¢. to be always ready with
arms to perform the military services due * by rea-
son of their fees. He finally states, that ¢ this
new polity, therefore, seems not to have been im-
posed by the Conqueror, but nationally and frecly

* Not by that, but by a previous law,
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adopted Dby the general assembly of the whole
realm #.”

Now if from the word “¢ therefore” it is to be
concluded, that, upon' the circumstances he has
suggested, the feudal system wis freely adopted by
‘the general assembly of the hingdom, in contradis-
tinction to ,the being imposed by the act of a
conqueror, I must submit, that the case made out
tests upon premises which scem more than doubt-
ful, In the first place, the assembly at Sarum in
1085 is not mentioned as a great Council by the
historians Tyrrell, Carte, Lord Lyttelton, or
Brady ; neither is there any law or charter stated
to have been made or promvlgated there. The
Saxon Chronicle, as quoted by the lcarned Judge,
earries him no farther than that the miceting was
a Magnum Concilign, in which the anthors men-
tioned have mot concurred; and that Chronicle,
besides, states no laws enacted. All agree that
an oath of ebedience, fidelity, and vassalage, was
taken at Salisbury to the King, but no more is
said. This was a particular oath, probably a lige-
-aace homoge, enjoined on an cmergency, after a
great alarm of invasion, and when the King was

,* It is here supposed, contrary “to other authorities, that
both lay gnd ceclesiastical fees were subjBeted to military service
at the same time; hence the observations used generally in
‘repabd to both, areutaken as applying to Church lauds parti-
cularly. .
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going abroad *, different from the homage done to

the lord upon investiture. The supposition that

the very law thus made at Sarum., &c. carries the

reasoning too quickly forward; for it is not shown

that any law was made there, but that an oath of
obedience was taken. The law was part of a general

code ; but the meeting and oath mentioned in the”
Saxon Chronicle appear to have occurred on the

exigency of a special occasion.

The idea of William 1. baving proposed, re-
commended, taken occasion fo use rembdustrances,
in order to incline the nobility of England to the
.measure of the feudal system, or to any other of
his determinations, is, I must be allowed to say,
notwithstanding the high character of the learned
authority from whom I dissent, totally incon-
sistent with the most generally received accounts
of that period. The matter of the alleged weak-
ness of the kingdom, stated as préducing imme-
diately, i. e. the next ycar, the lahorious com-
pilation called Domesday-Book, and the ascrib-
ing of the introduction of a ‘foreign army to the
weakness arising from the discontinugnce of the
Saxon military establishment, and the delay of any
other being adopted, are equally incompatible
with the received historical accounts of the re-
spective transagtions. The orders for the com-
pilation of that celebrated statistical monument

¥ A, was then the case.—~Carte.
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of our ancient condition are known. And
there is nothing to induce us to suppose that
William did not confer all his grants. originally
under the feudal stipulations,” of which wmilitary
service was the prix\xcipa}. It is ngt likely that a
Prince of his acknowledged abilities, and under
“his circumstances, would confer them without the
concomitant, and appointed obligation of military
service ; they of course began immediately after
his coronation *. There secmps, thercfore, no

* So far+frem Domesday-Book being the immediate conse-
quence of the meeting at Sarum in 1085 (or, as some have it,
in 1086}, the orders for its vompilation were given several years
before, that is, about the fourteenth year of the Conqueror’s
1eign, anno 1080, and it was finished in the twentieth, anno
1086.~Brady, Hist. William I, p. 206, on authority of Little
Domesday, fol. 450 (which is correct as to the finishing), and
he names some of the commissioners.—Carze, vol. i. p. 430,
on same authority. Dyirelly Hist. William I, p. 53, on au-
thority of Willigm of Malmesbury and Florence of Worcester.
Matthew Payis says, that the Conqueror in the year 1667 put
all the land under the yoke of scrvitude, which can mean no-
thing else than the feudal military prestations, and alludes only
to lay possessions, as he mentions afterwards that the ecclesias-
tical tenures wére enrolled as military fees in the year 1070,

‘The law which the learned Judge has quoted (vol. ii. p. 49),
as probably made at the meeting at Salisbury, anno 108g, is
part of the ‘code found in Wilkins, and the Red Book of the
Exchequer, which Lord Lyttelton says (vol. i. p. 59) was
made in the fourth year of William’s reign, which is fifteen
years before; and this is supported by dther historians, It
“is remarkable thay the quotation made by Blackstone
from the Saxon Chronicle docs not agree entirely with that au.
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ground whatever for bclieving: that the imposition
of the feudal prestations, either gn the secular or
ecclesiastioal fees, was the act of any national as-
sembly. '

With respect to the forest-laws, than which a
more unreasonable and oppressive sct of  sad-
guinary restrictions could not have been devised, ]
do not find it any where suggested that they
sprung through a national legislative channel,
or from any source, but an absolute autocratic fiat,
disregarding equally the sanctions of reason aud

every call of humanity, in the gratification of a
favourite passion *.

thority, as published by Bishop Gibson; and the meeting at
Salisbury called a Magoum Conalimn is thus described s
« Postea (Rex) sic itinera disposuit ut pervencrit in fesio + 1imis
tarium ad bcatcunw ubr ei obviam aemerunt ejus procerer, €t
omrnes predia tenentes,” &c, There seems reason to think
that this meeting was in 10.36 and that there Was another 1n
the preceding year but the date of the orders for compuing
Domesday certainly precedéd both these perxods by seversl
vears.-—»‘:ee A short Account of some Paruculars concerming
Domesday-Book, printed by the Society of Antiquaries, 1756,

I have been led thus far upon a subject which may seem not
very material to my object, in order to place in a correct point
of view the state of our government after the Conguest, and in
order to justfy my’ dissent from so respectable an anthority as
Judgf‘ Blackstone, who 13 followed on tais head by many other
writors.

* T'he original documents establishing them do not appear
to be preserved, as far as the author has discovered.

B
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The last important legislative act of William I.
is the disjunctien of the old junsdictions of the
county-courts.  Although some part cf the con-
sequences of this measure will subsequently be
found connected with a branch of my subject, [
shail herc confine my observations to the #utho-
rity from whence it proceeded. This has been re-
presented iz a manoer which, when examined, will
hardly be found to ascribe a participation in the le-
"gislative power to the Coramune Councilium. A very
well informed historian *, after reciting the prinei-
pal clauses of the decument, says: “ Such was the
purport of this famous charter, establishing a new
method of judicature in ecclesiastical matters, and
containing regulations pasced in a general council of
the nation, with the consent of the bishops, ab-
bots, and all the principal nobility,” The«c ex-
pressions certainlg imply the concurrence of a dew
liberative bgdy ; but how far the whole context of
the charter implies any other authority than that
of the Kirg, I cannot refran from doubting : the
charter is given by Dr. B::dy, and in the following
quotation €rom it, the l(‘glblall\'(} power of the King
and the council respectively may be considered:

“ W. Dei gratia Rex Anrrlorum, &c. Sciatis

vos omnes et ceeteri fideles wei, qui in Anglia ma-
nent, quod episcopales leges, qua non bene, nec

* Carte. And Dr. Henry writes in nearly the ssme manuer.
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secundum sanctorum canonum prascepta, usque

ad mea tempora in regno Angloruth fuerint, com-

muni concillo, cf concilio archiepiscoporym, et epis-

coporum, et abbatum, et omnium principum regni

mei, cmendandas judicavi; propterea mando et

regia auwthor itate praecipio, ut nulis episcopus, &.

e e e e e e e tioc ctiam rlr;ﬁndc;
et mea authoritate interdico, ne inllus V\ICC(‘()m(’h,"

&c. . . . . . . . . Ti:eare uo other.
expressions in it conected with autheiity ; advice,

or consent *.

Upon this I submit, that a fair translation and,
true understanding of what may be cailed the
enacting clauses will be given, by staling the new
regulation, to be commanded and ordered by the
royal authority, with the advice or cownsel of the
Common Council, and of th¢ archlishops, &c. &c.
The concluding words, ¢ mea authoritate,” scem
to be explanatory and declaratory of the distinct
authority used, and the measurc may, upon the,
whole, in some degree resemnble the act of aKing
of the present times in the exercise of ‘the high
constitutional functions depending on his autho-
rity, with the advice of his council, but does not
describe any enacting power in the ecclesiastical or

sccular adlvisers mentioned.

+ Brady, History, vol. ii.—Appendix, No. XL
’ E 2
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I shall proceed “bricfly to notice the principal
events occurnng in the subscquent rc igns, which
show the powers of the Crown, as affecting the
liberties of the subjecet.

Historians have transmitted us but little detail
on those topics during the short reign of Willlam
Ruofus. If his government was at all different
from that of lus father, the change was not in
avour of the hiberty, or the ease of the people ; he
was more ferocious, prodigal, and rapacious, than
his fatf)er; and besides, illiterate, vain, and af-
fecting magmficence. Under such a Prince no
revenue could be sufficient, and manifold exactions
were in conscquence practised.

The reign of Heury 1. affords somewhat more
subject of remark: his succession, lke that of
his predecgssor,” was uregular, and for that rea-
son, in order to sccuie his advancement, he
agrecd to'grant a very favourable charter, chicfly
in alleviation of the rigours of the feudal cus-
toms ; 1t *contained, however, nothing in favour
of geuneral liberty to the lower classes. But of
whatever consequence the concessions in  this
charter might appear at the time, they proved in
fact of no avail, because they.were never observed.
The facility with wiich engageéments of that na-
tuic were Lroken, is equally astonishing and la-
mentable. The Conqueror had grantedl a charter
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also, but there is little use in moticing it, when,
from the wretched state of affairs, it was imme-
diately disrbgarded, ~and soon totally forgotten.
That of Henry I. however, deserves some atteh-
tion, as formidg the ground-work and model of
the more celebrated coffort in the reign of John.
It did not touch in any degree the legislative’ au-
thority, nor is it stated to have had aity good ef-
fect cven with regard to the abuses it professed to
remedy, or the improvements intended to be in-
troduced. It can hardly be better described or
commented on, than in the terms Mr. Hime has
used for that purpose. He says, ¢ The very form
of this charter of Henry proves, that the Norman’
barons, (for they, rather than the people of Iing-
land, are chic'ﬂy concerned in it) were totally ig-
norant of the nature of a limited monarchy, and
were ill qualified to conduct, insconjunction with
their sovereign, the machine of government. It
is an act of his sole power, is the resuit of his
"free grace, implics several articles wifich bind
others as well as himself, and is therefore unfit to
be the deed of any one who possesses not the
whole legislative power, and who may not at plea-
sure revoke all his concessions.”  Ile says farther,
that to give greater authenticity to his graunt, he
lodged a copy of it jn an abbey in each county,
¢ as if desirous that it should be cxposed Lo the
view of all his subjects, and remain as a perpetuyl
E3
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rule for the limitation and direction of his govern-
ment.” Yet he never complicd with its provi-
sions ; and being a Prince of vigour, ¢nd talents
for-government well suited to the age; he was able
to pursue a reign of no inconsiderable length,
during which his subjects obtained no redress,
either for his unfulfilled promises, or the hardships
to which hic expensive wars and domestic irregu-
Jarities subjected them. In the true spirit of the
age, his life seems to have beep spent in the dan-
gerous toils of war, and an extensive gratification
of less honourable,pursuits. A striking trait of
the character of this reign is givén by the above-
¢ited historian, when he represents that the King,
¢ finding greater opposition was often made to
him when he enforced the laws than when he vio-
lated them, was apt to render his own will and
pleasure the solg rule of government, and on
every emergence to consider more the power of
the persons whom he might offend, than the
rights of those whom he might.injure *.” Henry
exceeded his predecessors in the cruelty of punish-
ments; for to him is ascribed the law, .that to the
loss of the eyes for killing a stag, added the most
horrible and degrading mutilation that savage
wildness could inflict 4. Under a Prince so much
engaged in foreign war, and fxddicted to his plea-

* Hume--Reign of I-fenry L
% Carte, Tyrrell, Brady.
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sures, the revenue could not ‘be preductive, nor
the means of supplymg itregarded ; and it is even
alleged thit torture was used to enforce the ex-
cessive exactions of his officers ¥,

There is a code of laws attributed to this King,
but by what authority they existed seems Wncer-
tain. Mr. Tyrrell says, he could \discover no
authority of any gréat Council for them, neither
is there any chartor containing those here alluded
to; and although they are found in the Red
Book of the Exchequer, thene appear good rea-
sons for supposing that they were not enacted by
Henry I. nor observed in his time +-. :

The sittings_of great Councils during this reign
begin to be mentinned more particularly by his-
torians. -In order the better to understand the
principal objects of their discussions, it is neces-
sary to have in view the ecclesiastical part of their
‘composition, because, out of the cencerns of
that powerful and numerous order, arose many
of the occasions of their meetings in this age.

The Duke of Normandy, in effecting his ar-
duous enterprise upon this country, found it ne-
cessary to obtain the aid of the church of Rome,

t+ Carte, and Lord Lyttelton.
E 4
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then eager to advarce its pretensions in secular
affairs, in every, possible: direction. In Britain it
had already some footing, which, thrbugh this
bol¢ (and on the Continent popular) adventure,
was zealously improved ; and the Bapes were'ul-
timatcly successful in establishipg a most powerful
ascendant in the English state. The utmost ex-
ertions and. talents of our most distinguished
Princes were barely able, in succeeding tines, to
counteract this decp-laid influence, and vindicate
their own proper authority. William, although
he was able to repress the more important ad-
vances of this enterprising power, could not,
from the nature of his circumstances, avoid suf-
fering some considerable increasc being given to
the weight and consideration enjoyed in that age
by the dignitarics of the Church. His policy of
including them as_ tenants in capite by military
serxice, I,e(,uhmly entitled themn, by the usage
adopted, to appear in the state assemblies of the
monarch ; «and thus mater ially connccted in the
concerns of the kingdom, their influence became
predominant.  That hierarchy was besides fa-
voured in some degree by the Conqueror and
his successors thitherto, on account of the coun-
tenance and assistance given to the former as just
alluded to, and by the Latter, in return for the
ready performance of their recpectwe coronations,
which was then of very essential consequence to-
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wards fixing a prince upon the-throne *. Hence,
then, the extensive interests of the clergy, and the
numerous *objects which at that time were under
their cognizance, occasioned the frequent agitafion
of questions ™ the great Council, in the decision of
which, the laity took most probably little or no
concern ; and in this way, have many of tho3e as-
semblies been handed down in DBistories, as
great Councils, although convoked for no other
purpose than some ecclesiastical - regulations, on
which the clergy might not be’ able otherwise so
effectually to decide. And »although “they are
in general represented to have been particu-
larly oppressed by the pecuniary exactions of
these reigns, yet the superior orders did not avail
themselves the less of their privilege in the state-
assemblies on account of occasional heavy taxa-
tions, but the contrary; and iteis one of the sur-
prising circumstances of that age, that, notwith-
standing the excessiVe oppressions of extortion ex-
perienced in every why, and that great cduncils are
said to have been leld in several years, immcdiately
following, or perhaps during their aetual opera-
tion, yet we find no complaints, nor any mention
of illegality or grievance in this respect; no le-
gislative remedy is attempted.

* It is to be remembe.red that William Rufus, and Henry L.
were neither of them legitimate successors to the crown, and
therefore, the speedy performance of the coronation-oflice was
extremely important to them.
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The reign of Stephen is not remarkable for
any change in the particular objects of my imme-
diate inquiry. It affords, however, a ghmpee of
sati$faction, that, in some part at least of the
community, the depression thithert¢® experienced
had’ not entirely extinguished every feeling of
duty ;—some degree of reciprocal attention trom
the possessors of the throne was supposed to be due
to the subject, and was endeavoured to be se-
cured. This Prince, being also an usurper, granted
a charter in order fo facilitate his succession ; but
it was for no other purpose than confirming what
had been nominally granted by his predecessor.
What has been alluded to as chiefly remarkable in
this reign, is the reservation under which the clergy
gave their allegiance to Stephen, declaring it to
be binding only “ so long as he preserved the
liberty of the Chusch, and the power of its disci-
pline *,”.and many of the nobility also made stipu-
lations upon swearing fealty. That there should
be considetable difficulty in this succession, is not
to be wondered at, seeing all had before taken
oaths to tkc daughter of Henry, who was the
legitimate heiress to the Crown. But it is one of
the inconsistencies of those times, that oaths
formed- almost the only ‘security taken for' the
performance of any engagemept, while it con-

* Tyrrell. .
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stantly appears, that even the,best characters fre~
quently disregaiied them, and the Church exer-
cised a power of absolving from their effect.

The reiginof Stephen was passed in a state of
warfare; and it is extraordinary, that when he
was liberated from captivity and restored to the
throne, no additional precaution was taken against
the excessive oppressions of the royal power; the
right succession of Henry II. with the concur-
rence of his mother, was the principal point
thought of. Mr. Hume might well gbsérve under
the preceding reign, that the barons were inca-
pable of adjusting or managing with the Kiung
an equitable government in the form of a limited
monarchy ; for here, the legitimate heirs to the
Crown, together with a large proportion of the
power of the kingdom, hayng the usurping
Prince in their hands, neglected all provision in
favour of liberty, when they evidently might have
imposed effectually any terms likely te secure it.
In other respects, during this reign, the royal
domains werc much diminished by grapts of lands,
owing to the hteral disposition of Stephen, and
the frequent urgency of his affairs, calling for
sacrifices and gratifications to his adherents.

Heury II, succeeded under advantageous cir-
cumstances ; the popularity and prejudices of the



6o HISTOQRICAL REFLRCTIONS ON THE

time were in his favour, and not undeservedly ;
he possessed geperal talents, vigour, and firm~
ness. Unbke his predecessors, he wds uunder
no obligations to the clergy, or any powerful sub-
jects, for advancement to the throns., and was,
therefore, able to pursue a strong, firnn, and
efficienit course of policy, towards correcting the
universally disordered condition in which he found
the kingdom. As we advance in the history of
England, we find fuller accounts of the national
affairs, yet therc is nothing material of change
in this rcigh.as to legislative authority. But, in
the detail preserved of the transactions of the
céiebrated assembly at Clarendon, and its conse-
quences, we can see more distinctly than before,
the power which the King possessed, either in
putting his wili iuto the practical form of law,
at a great Councila or in altering that law, as it
suited his purposes, by his own sole authority,
with equal effect. Idenry had some points to
carry agaimt the interest and authority of the
Chorch, which at that time possessed the most
formidable power in every kingdom. If Princes
dared to oppose its measures, they run the risk
of excommuiication and deposition by the Popes.
Not an handred years before, an Emperor of Ger-
many, labouring uuder the effects of such
an extraordinary condemnation, was reduced to
the miserable necessity of supplicating a Pope for
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torgiveness, and reinstatement in his authority,
by the most humiliating and painful personal de-
gradationl *; and for an hundred years afterwards,
a Pope could still dispose of the sovereignfy of
an indepenBent kingdom, to any person whom
he chose to select for such a mark of his favour.
The power of the Church seemed without Bounds.

" * The Emperor Henry IV, a prince possessing great ta-
lents, in order to b.e relieved from the effects of the dise
pleasure of Gregory VI1. was under,the necessity of prescut-
ing himself at the jags of the castle where the Pope was
residing at the time; there, at tie outer sbarrier, he was
obliged to dismiss his attendants, and enter alone; he was
then required to divest himselt of the garments approprite
to his rank, and to put on a coarse wootlem jacket, in which,
and bare-footed, he was obliged to pass three days and nights,
fasting, in the open air, in the middle of winter, before he
could be admitted withiin the inner gates, to hear upon what
conditions the Pope would consent tahis reinstatement.—Ges,
Hist Ductionary., Robertson’s Hist, of Charles V.

For farther instances of the power of “fhe Popes, see
Hume’s Hist. vol. i. p. 195. The excommuaication of
King John, and the absolution of his subjects from their
allegiance, are well knowa, In the 3gth of Henry il ‘we
find his son Edmund receiving investiture of the kingdom of
Sicily and Apulia from a Pope’s legate, sent into England
for that purpose. Ju the 34th of Edward 1. that great Prince
was absolved by the Pope from his oath, for the obser-
vance of the charter of the forest.—=Tjricll, Carte, Brady.
And King Henry II; a Prince of rather 2 superior nind,
gave, in his own person, a signal instance of superstition at the

tomb of Becket.
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Henry himself, in<the beginning of his reign,
found it necessary to apply to the Pope *, (an Eng-
lishman, and said to have been of servile birth),
in order to justify an invasion of Ireland, which he
meditated without any good cause or #tle -, and in
which the Pope had just as little right as the King.

The clergy being already in some degree in the
exercise of the power whereof it was the King’s
intention to deprive them, it wes thought expe-
dient to have the'sanction of one of the great
Councils, “the. more especially; as the haughty and
imperious Becket was then primate of England,
and the strongest opposition was to be expected.
In the proceedings of that assembly we find un-
answerable evidence of the power of a King of
England in the national Council. The bishops
having debated, and delayed their consent to what
Henry had _ordered to be done, he threatened
them without effect ; upon this the whole body of
the nobility came suddenly among them, in me-
nacing attitudes, and accosted them thus: ¢ Take
notice, youewho contemn the laws of the realm,
who refuse to obey the orders of your sovereign,
these hands, these arms which you behold, are
not oars ; they are the King’s: our whole Lodies
are his, and at this instant most ready to be em-~

# Hadrian IV. +" Lord Lyttelton.
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ployed in his service, or to .revenge any injury
done him, in such manner as sha]l be most con-
formable to his will, and at his least nod. What~
ever commgnd he shall be pleased toTay upon’us,
we shall thii's, it most just, and obey it most wil-
lingly, without examining any farther. Be better
advised ; incline your minds to what is required of
you, that, while it is in your power, ‘you may es-
cape from a danger which will very soon be in-
evitable *.”

This language is not, perhaps, earrectly the
same that was used, but seems made up, accord-
ing' to a custom which many historians have
unwarrantably used, of penning speeches and de-
clarations upon great occasions in their own
terms ; a practice the more censurable, as in im-
portant transactions, the greatest fidelity should be
peculiarly observed. The ngble author, however,
has, it is to be presumed, been correct in the
main, as he immediately remarks, how detrimen-
tal such conduct was.to the dignity of the as-
sembly, and unbecoming the nobility of England.
It must be ncedless to add, that the result of this
Council was the accomplishment of the King's
desire -

* Lyttelton—History of Henry II. vol. iv. p.33.
+ This occurrencé is very differently related by Hume, who
says the propositions offered by the King were voted without op~
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As this Council. was not hcld at one of the
stated festivals, it therefore might be supposed
to be called through a necessity for that power
being employed to effect the inteudsd change;
it is not, however, from thence tef be inferred,
that the constitutions of Clarendon, to which
I now allude, were legislative acts (properly
speaking) of that assembly. The record remains,
and states the proceedings o be ¢ recordatio vel
recognitio” of certain customns,, &c. made before.
the King by the prelates, named, and in the pre-
sence of ‘thg.nobles, also named *. But it was to
have the effect of law, and such was the form the
King chose to put on 1t.

Wit in a measure against so powerful a body
as the Cuurch at that time, a prince would employ
such means as havg been described, after all others
h,ld failed, it will not be suppased that any oppo-
sition of the temporal ngbility, short of actual.force,
proving ssuerior to the royal power, wauld prevent
the completion of his purpeses.

There are many Parliamenzs mentioned by Lord -
I:ytte]ton in ths rg:gn tha; term,., unexpldmed,«
in :Enghsb“ history, certainly conveys -an. adea of.

pmﬁ?oﬁ, whiich is contrary to the accouhits of all other histogians
Iduw seétie
:¥-beepd Yiystelton, 4rd Brady.
4
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a Parliament as now known, in its functions and
construction, but in so much it s a wrong ex-
pression, haying the effect of misleading the reader
into a noti&hat Parltaments existed then as now,
which, as wildsoon appear, is very far from being
the case. The legislative power, it will be seen
very plainly, was exercised by the King ; but as he
paid the compliment of assembling the Mugnum
or GeneraleConcilium frequently, rcason has thence
been furmshed for some historians to suppose, that
the laws of this reign were enacted by that au-
thority.

It has been shown how the constitutions of Cla+
rendon were declared to be laws; it was indeed al-
leged at the time, that they were part of the ancient
customs of the kingdom, and in many respects
ancient customs were the only law. This King,
however, who is praised by all historiana, and held
to have been one of our greatest and best sove-
reigns, cancelled of his own authority, without
even any form of concurrence of his Great Coun-
¢il, the most important and useful patt of that

*very same law, whether it be called by the name
of constitution or custom. Some ‘of the clergy
were then the most dissolute characters of the
age, and the King had cansed it to be recognised
at Clarendon, that the secular power should judge
and punish such gross violations of the public
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peace as they committed. This, the Primate con-
tended, was the province of the ecclesiastical
power, and to be exercised by its functionaries.
But that provision, which it was so kecoming for
the King to fix in a stitable and efi#cient manuer,
he abrogated by kis own sole authority, about twelye
years after it had been established *.

*There was another important law-passed in this
reign, called the assize of arms, which materially
affected all ranks of subjects ; and there is every
reason to believe that it proceeded from the sole
prerogative of the King. Lerd Lyttelten does
indeed say that it had the assent of ¢ Parliament,”
in his accustomed styley but his assertion is unsup-
ported by any authority, and is not so stated in
any other history that has fallen within my observ
yation T.

But the most‘indefensible of all the acts of ar.
bitrary Power exercised in those or any other

Lyttelton, Berington, Carte,
., 4 Except Brady, who makes a slight marginal suppesition of
assent from the Great Council.  But I have no whese found
tnention of any Great Coungil in that year (1181), nor for se-
veral years after. Blackstone, speaking of this, says it was
* enacted 27 Hen, I1.; and that it was held to be binding may
be conciuded, as it appears to be referred to in the statute 13
Ed. I, st il ¢ 6, in the usual style of that time, by the King’s'
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times, were the measures addopted by Henry II.
when at the height of his contest with the Pope,
and the A¥chbishop of Canterbury, Becket. He
then, of hi\ own authority, prohibited the clergy
from receivin}; or executing orders from the court
of Rome or the Archhishop, or having certain’in-
tercourse with them, which, without a breach of
their canonical engagements,‘they could not re-
fuse ; he hkewise forbadnthe bringing of letters of
interdiot into the kingdom, which any one might
innocently do in ignorance. . Such, and other pro-
visions were enforced under the meo¢ cruel and
savage penaltics. He also banished all the Arch-_
bishop’s relations, friends, and dependants, without
distinction of age or sex, to the number of about
four hundred, seizing at the same time their lands
and goods ¥, Onc of his ordinances confiscated
the goods aud chattels of all who ¢ fayoured”
the Pope or the Archbishop; and the nossessions
of all who belonged to them, of whatever degree,
order, sex, or condition, were to be foffcited to
the King,

autbority.” Mr. Bering:ton says (p. 317), that the aristocracy
were not even consulted in this measure.  There is an instance
of this King making a law, binding on England, in a council
abroad, consisting of some barons and prelates of England,
d of the French provinges then subject to Heury.——Hupre,
;:en. II. Anno 1156.* :
* Lyttelton, Bering'ton:s Hist. of Hen, 11, Tyrrell, &c, &e.
F 2
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These exa,mples of the manner of government
in this reign, must be sufficient to show the na-
ture of the legxs!atxve power which ther; prevailed.
M. "Berington says, ¢ I will also obsefve how idle
it is in some modern historians to tgk of acts of
Parliament, or of a system’ of Tegislatioh, at a pe-
riod when our government was so precarious and
undefined, that the will of the monarch alone
sometimes constituted law, and sometimes a head-
strong aristoctacy checked its most salutary ope-
rations.” To this it may safely be added, that the
‘aristocragy,never controlled the will of the Prince
in general legxslatxon unless in cases of succession

“with illegitimate titles or inadequate talents.
{

There is.one observation more worth attending.
to in this reign, in regard to taxation: Henry I,
although he sometimes employed ‘unwarrantable
means of raising money, yet, upon the whole,
furnishes an example to show, that, under an ac-
tive m}d.mvxgllant Prince, the natural revenues of
the ‘Crown were, even after the great dilapidations
of Stephepn’s rexgn, sufficient for the ordinary pure
poses of government, ‘if undisturbed with foreign
war ¥,

# It was then the custom for princes to have great. suns: of
money and valuable jewels laid up in their treasyries,, Henry
is-said to have left nine bundred thousand, pounds in gold and
silver, equal to an incredible- amount of our present mongy.
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The short reigns of Richard I. and John afford
no groundj for any conclusions materially different
from what Yrecedes, © The power of the Kiog in
raising monWy by every sort of injustice, in sus-
pendmg the laws and customs, and enforcing new
ngours, particalurly in the forest-laws, aﬁ'ectmg
crucll) all ranks of men, continued the same.
The taxes ynder Richard were particularly grnevous
and unjust. To give any detail of those reigns
would, in general,’ be only an useless repetition
of occurrences of the same nature and cffect as
before ‘rclated % But the idsas of- the people,

His taxes were few, considering the length of his reign, the
extent of his dominions, and his family, which in many respects
must havc been a source of great expense. In this reigit we
bave a singular instance of the heir-apparent being actually
esowned king during his father’s life, and the full erjoyment of
ajl his faculties,

. * Sir Wiliiam Blackstone, in his chapter on the rise, pro-
gréss, and improvement of our laws, mentions a body of naval
laws made by Richard 1. at the isle of Oleron, whigh be says
3¢ are still extant and ot high authority.” In Mr. Tomlins's
#dition of Jacob’s Law Digtianary. (title, Navy) it js stated, ap-
1;gare,ntly on the autharity of Coke’s Institutes, th‘.lt this code,
called the laws of Oleron, received by all nanons in Europe
as the ground of their maritime institutions, ¢ was confessedly
compiled by our King Richard L. at the isle of Oleron,” &c.
Now the only laws that ‘appear to have been made ou naritime
affairs by this King, are :e1st, 4n edict of the king, when abroad,
"hut not while he was i the isle of Oleron, for I cannot find that
,bq ever wasthere. In this, accerding t& M, Patis, he constityred
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cven of the superior ranks, in regard to legisla-
tion, good government, and liberty, jare again
strongly marked in the reign of Johin/ two years
previous to ‘the granting of the Gr/at Charter,
This Prince, by his weakness and intepacity, had
suffered himself to be ‘reduced completely under

certain persons,”among whom are an archbishop and a bishop,
 sustusarzes” over a flest composed of English, Nqrmans, Bre-
tons, and Poitevins, which wee employed inan expedition to the
Holy Land, and delivered them various’ orders of his OWniauu
thority, to be observed in case of certain offencesi—Zyrrell)
vol. if. p. 48> The rgcord itself, which s printed in Brady,
Appendix No. 72, shows that it was glone at Clunen (in Tou-

-mine), These regulations seem to have been ardained for the
purpose of enforcing order in a flect composed of men of sq
many different countries acting together ; there appears nothing
in them upon matters of gene1 1l commercial policy.

2dly, The same Prince, while at Messina (anmio r1g1), made
w law of a different nature concerning shipwrecks, which is also
of his own autl ority .-—7:}')7‘:11, val. i, p. 491,

If the law of Oleron were really made there, and if they
were not made by the King's authority, it must follow that he
Lield a Com#une Concrlrum of England in that island, which has
stever been imagined.

It is impossible not to notice with surprise the styange error
futo which several learned authors have fallen concerning the
“ laws of Oleron,” That Richaid I. made those now speci-
fied of Jue own autlority, seems sufficiently clear. His govern-
ment in genci1l was in other respects not more regular or legal
than the examples in the reignsof his piedecessors; be put the
clergy put of the protecnon of the liw because they refused 2
tax 1mposed by Lis authofity.—Zprell, vol. ii. pp. 563, 561,
Cartey vol. iy p. 7740
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the power of the Pope, and that power was admi-
nistered by Archbishop Langton, g subject of the
kingdom. \ John had beceme so circumstanced,
that any terf\ps whatever might have been nfade
with him; Yet motwithstanding all the grievous
sufferings that had bécn so long experienced, nei-
ther the Archbishop nor the barons wha ce-ope-
rated with him, adopted any measure? for defining
the power of legislation, or securing the adm:-
nistration of justige, but such as had uniformly
failed in cvery instance since the period of the
Conquest. They desired no_other sfurity in
such réspects than an oath to annul all bad, and
maintsin good laws, unspecified, except those of’
Edward the Confessor generally, and which per.
haps not ten men in the kingdomn were then ac-
quainted with. It is, however, unnccessary to
enlarge on this ¢ircumstance, as,the nation was so
soon after roused into more suitable exertions for
alleviating the miseries of thie deplorable condition
in which it bad been so long held, and itthen ob-
tained the cclebrated mstrumcnt called . Magnn
Cartas®

Neither- this charter, nor any document of the
kind, enght to be appreciated, but with a mind in
complete recollection of the peculiar circumstances
of the couptry durmg a long per iod prcvnous to
#s being obtained, and capable, if it were pos-

vt
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sible, of divesting itself of all impressions of the
present times, gxcept when necessary fc}r compari-
gon; so vlewed and carefully considered, that
insurnment will be found to have be:z an acquisi-
tion, in a certain sense, of immenSe value; but
adopting, as we so readily and naturally do, the
influence of the existing state of sociéty, and
mixing its provisions with present circumstances,
or speculative views, we are apt to make an un-
fair estimate and application of its clauses, while
we gain little praétical advantage from the investi-
gation, “We cong,tantiy see, in treaties between
nations, when by the fortune of war the terms
are estremely uncqual, and prejudicial 1o ouc
party, that the agreement is not lasting ; it is m-
‘consistent both with nature and experience, that
a very unequitable arrangement should be held un-
disputed when it happens that the depressed side
"sees means of resuming its supposed rights. The
obtaining of King John's charter was too suddeu,
and the=changes it produced too great, to be
easily or at once estabhished; and it was aceordingly
very sooh broken. And it forms not the least in-
structive reflection to be derived from the congi-
" deration”'of that transaction, that the general ul-
timate inefficacy of exfensive and sudden changes
in governments is shown in a clear light. Look-
ing fedin this charter to the eircumstances that
hidd long preceded’ it, and those that immediately
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followed, -many important obsgrvations occur ; but
if the vigw be restricted to any substantial and
permanelf advautages really gamed by it, to the
improvemint, of the condition of the people in
general at the time, the result will be far from sa-
tisfactory, asin point of fact it eftected little prac-
tical benefit whatever, unless as a model and ex-
ample for future times, first to adbpt, and ulti-
matcly to improve.

The science of government. was then so ill un.
derstood, that no provision was male by the
¢ harter against the enactmentror ofleration of bad
"aus ; no effpctual expedient was devised to secwre™
a mnational system of legislation ; the celebrated
iwuse against imprisonment, or judicial proceed-
ings against any one, unless by the laws of the
lind and whe judgment of hig peers, must have
been of little avail while nothing was provided to
restrict the making of a law declarafory of any
new »ffence for which men might be ignprisoned,
or a rule by which they might be tried; and.as
there must have cxisted an authority competent to
those necessary purposes, it was not difficult to
make oppressive laws, without infringing any of
the articles of the charter,

Upon all ocgations of grievance hitherto, the
faws of Edward the Canfessor formed the sum of
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the remedy sought ; the Conqueror had granted
them with some, alterations; then Hengy I, pro-
fessed to restore that code so amended} together
with' some abdtements of the feudal rigfurs. Ste-
phen confirmed Henry’s grant, and” Heary II.
confirmed also what his grandfather had granted.
The laws and liberties, therefore, before the seal-
ing of John's charter, stood upon the tenor of
that of HeoryI. It may, then, be asked, what
were the provisions with respect to legislation in
the laws of the Confessor so confirmed 2~ There
were none&

“Then came the charter of John: it appears by
the practice of those times that the latest charter
granted or confirmed was alone held to be the ex-

# Dr. Brady, in his answers to the ® Argumentum Antie
normanicum ,” and Lowd Lyttelton, in his ¢ History of Henfy
IL.” have investigated that code of laws; but it is no where
said to contmin ady clause, declaratory of the legislative power,
Mr. Tyrrellpmin his ¢ History of England,” gives a detailed
wccount of the most approved copy of it; many other authors
notice 1t, and it can only be said to contain an enumeration of
certain customs in regard to fines, penalties, and vatious points
that cannot well be generally described, which had been select-
ed and observed (or intended to be observed) in the admunistra«
tion of the government ; and Judge Blackstone builds upon it,
the ¢ most plausible conjecture (for certainty is not to be ex«
pected) of the rise and original of tha admirable systém of
maxims and unwritten customs which is iow known by the
name of the common law."wwCommentarscsy vol. iv, p. 412.
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isting authority ; and as this takes no notice of
that of Fenry L. or of the'laws ef the Confessor,
it" follows\ that no part of either of those codes
would be INid bmdmg on John, but in as much as
they were provided for by his deed. This prin-
ciple seemis ‘to have existed long, and hence the
repeated ‘confirmations of Heury JIL’s ‘tharter
and varieus' laws which are to be found as late as
the fourth of Henty V. anno 1416 %, and are
more frequent insevery preceding reign. John's
charter may, therefore, be supposed (and, I be-
lieve, is so considered) to cantainy, ndt only the
whole law of the time, but all the laws and liber-
ties that were desired. It omits several important
corcessions which were tade by Henry 1.; for ag
the Kings réquired that such feudal relaxations as
they granted to their tenants in capite, should in
like manner be extended by them to their vassals;
and as the barons were more strict agd severe to
these, than the King’s officers to the barons, it na-
turally happened that the less was insisted upon
from the King. Previous to the time of John’s
charter oppressions of every kind hacd been expe-
rienced ; laws had been made, and taxes imposed
by the authority of all the Kings respectively :
what, then, were the alterations it made? They
consisted in various regulations for particular points

* Statutes at large.
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and occasions specified; and the following are
alone necessary to be noticed here. Iff declarcs
that_no tawes, shall le imposed in futufe but by
an authority which it describes and apjfoints ; and
with respect to personal literty, it provides against
the fonprisonment, disseisin, outlawry, or banish-
ment, of any, free man, otherwise than ty the
Judgment of his peers, or the law of the land.
“The law of the fand may be taken to be whatever
had hitherto obtained, that was fiot altered by the
specific ‘pxg:'isiuns of the charter. It made no
new regulations for future legislation, neither did
it abrogate any i)receding authority used as to ge-
neral laws, nor establish any new sanction or con-
Sent as nccessary to laws that might, by new
becurrences or counsiderations, be rendered expe-
dient. All this seems to be left on its, formey

footiug.

What opinion, then, is to be held of the ac.
knowledged legislative authority in those times?
This charter was obtained by a combination of ali
that was great and powerful in the state, against an
ill-deserving and ill-fated Prince, who before he
consented, was reduced to the last necessity, and
eould not resist gny demand that might be mades
it may, therefore, be fairly coneluded, that every
concession desired, was granted. ' Is it then to be
supposed that the-authority was legal and acknows
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ledged, fram whence the various constitutions,
ordnanegs, and pleas of the Crown had emanated
since the{Conquest 2 They are much more nu-
merous than my - limits would admit to be cited,
and must JAve formed the hasis and law of many
cases afféeting the liberty of the people, and the
isspe ‘of civil and criminal ‘causes, both on sub-
jects altered by the charter, and those allowed to
remain as in fb‘rmer practice. Shall it be con-
cluded that the power of making laws was left in
the sdine hands as before, but that it was requir-
ed, publicly and previously, to declare such ac-
tions as were to be deeméd Bffeiices, subjecting
persons committing them to imprisonment atu
other conseqiiences ?  'Was it meant only to gunard
against ex post facto laws, or the more injurious
practice of prosecutions for imputed offences, and
on false dccusations, for the pyrpose of gratifying
private revenge? If such are not true eonclu-
sions, we must suppose that the power *which had
hitherto occasioned all.the oppresssons and injus-
tice complained of was in itself illegal, although
no declaration to that effect was made. But no
peculiarities of the age, e:ktraordmary as they
were, can account for so important an omission
affecting persoual safety, by parties quite alive to
protection against pecuniary impositions.
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It is probably true; as has been stated, that the
private interests of the barons contributd to pre-
vent their requiring very great sacrifiges of the
feudal 1ights ; and considering, besides/how much
of the general distribption of justice, such as it
was,” remained under the jurisdiction of the ba-
rons in' their respective honours and manors, it is
easy to conceive that they might forbear attempt-
ing too mapy abridginents of the royal preroga-
tives, lest they should also be ebliged to give up
similar portions of ‘the powers hitherto exercised
by their okler, Ygt this consideration will only
acrount for no greater abatement of the feudal ri-
gours than the charter provides ; and if the legis-
lative authority hithetto exercised by the Kings
was not in fact considered legal, to omit correct-
ing it seems quite inexplicable.

Dr. Henry, in commenting on the different
parts of the charter, says upon that which pro-
vides agaimst irnprisonment, banishment, &c. un-
less by the legal judgment of peers of the party, or
by the law ef the land, that it is “the grand se-
carity of the libertics, persons, and propettics of
the people of England, which cannot be unjustly
invaded if this law is not violated. The expres-
sions in the charter, We will not go,upon him, We
will not send upon him, signify (continues the
historian), that the King would not sit in judg-
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ment, or pronounce sentence, on any freeman,
either in\person or by his judges, except by the
verdict o} a jurv, or by a process condnctedac-«
cording to he established faws of the land. " By
this last expre‘smn trials by ordeals, by judicial
eombats, and’ by corspurgators, are probably in-
tended, as these were all in use at this time, and
agreeable to law.” Now these very trials by or-
deals—this part of the ¢ law of the land,” were
suspended and altered by the succeeding King,
Henry II1. in the third of his reign, by kis own edic¢
in council, notwithstanding he pad gomfrmed it by
his own charter. It is immaterial to my position,
whether the alteration of the law be an improve-
ment or not; itis the authority by whick laws
might be made and altered that I am investigating.
Some authors, in noticing the ordinance which
anounced the change of thisdaw to the judges,
represent it as done in Parliament or_the Great
Council ; but it sufficiently appears to be an act of
"the King, from the worts of the ediet

* See Cowel’s Interpreter, voce Ordeal; ande Spelm. Gloss.
voce Yudicium Dei. From some expressions in it the alters
ation might stem temperary; but 'that it was continued,
we have several authorities, particularly Blackstone ; and he also
scems to notiée tendcrly Sir Edward Coke’s mistake, who is
one of those who attriQute 1t to act of parliament.—Clhr:stian’s
edst.on of Commentarivs, vol.ive p. 344. Sir H. Spelman, after
giving therecoed, says, % Quod provisum fuit per Regem et Cone

2
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,But this charter, whatever consequences ifufrm‘y
have produced, was hardly in full effect hrough-
out the kingdom, when it was albrogatful by the
sharheful duplicity of John, aidéd by th power of
the Pope. The King.had sworn to Observe the
afticles -of the charter in good faith, and without
any evil intention: one of them .was, ﬁiag:fhe'
would obtain nothing by which any part, of it
sould. be revoked or diminished; if any such
thing had been procured, it was declared to be 6f
no avail, and he erfgaged not to use it by m’i}se“tf
or others. “To: all this he had solemnly affixed his
seal; yet the wax was scarcely cold, when -the
Whole was cancelled, by authority of the
Pope, at the instance of John; and the barons
who would not relinquish their endeavouts to
accomplish its fulfilment were declared excommue
nicated.

‘This charter has certainly been viewed on some
occasions -in a light to which it is not entitled ; for
either by reason of the revocation just mentioned,
or the postgrior grants of Henry III. 1apprehend
it is not considered as in force ; yet it has been
oftén quated as of authority, and being misa

silium, sigillogue regio confirmatum legis procul dubls sub hac cetan
vigorem habuit; Parlamenti tamen nomine proprie mom cens
cetur.”
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printed in several authors, the sense has been
perverted.#.  This has unfortunatcly happened

* That thire have been many spurious and incorrect copies
of this charter- appears from Nicholson’s Engli.sh Historicaf Li-
brary, p. 1§33 aud besides what is there meutioned respecting
the old MSS, some later historians, otherwise of good consjders
atfon, have bren misled in the text they have transcribe.d, par-
sicilarty Tyrrell and Brady, who, takiug it from Matthew
Paris and other mistaken aithorities, have also stated that
King Jobn gravted a cha.ter of the forest.—See Blackstone’s
veyy perspicuous and goncise account of the charters, whose
sramscripes of them agree wirh w hat has been since published in
the Reports on the Pubiic Records by authority of the House of
Commions.

The true text is9: ¢ No scutage or aid shall be imposed, ex-
cept by the common council of our kingdom, but for redeem-
ing our body, for making our ‘eldest son a knight, and fur once
marrying our eldest daughter ; and for these only a reasonable
aid shall be demanded — [his extends to the aids of thecity of
London.” And the cjty of London shall have ail is ancient li-
berties, and its free customs, as well by land as by water. Bes
sides, we will and grant, that all other cities and burghs, and
towns and sea-ports, shall have all their hberties Rd free cus-
toms. And to have a2 common council of the kingdom, to as-
sess an aid, otherwise than inthe three foresaid cases, or to assess
a scutage, we will cause to be summoned the archbishope,
bishops, earls, and greater barons, personally, (sigiliatim
in orig.) by our leiters; and besides, we will cause to be
sumponed in general by ouwy shenifs and baiiiffs, all those
who hold of us in chief, to a certain day (seilicet in
Qrig.) at the distance of forty days at least, and to a certain
place; and in all the letters of summons, we will express the’
canse of the summons ;, and the summons being thus niade, the

_ business shall go oo at the day appointed, according to the ad-
vice of those who sl be present, although all who had been
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with régard to some of the clauses whichs it was
not deemed expedxent to continue in the charters
6f Henry II1. but which seem to be off great i
portance. ‘The barons of the age of Jbhn’s chay-
ter have been most abundantly praised’; undoubt-
edly in that particular instance, they carried into
effect, some excellent first ideas of liberty, but
they were crude, and, judging by the issue, in
many respects ineffectual for the ease of the sub-
ject. They have been also censured, and pro-
bably with reason, for acquiring more advane
tage to themselves from the Crown as their supe~
rior, than in' th&fr capacities of superior feudal
lords they allowed to their vassals. . But those
who praise so liberally this charter and the barons,
seem to overlook, that at the short period of two

summoned have uot come.”’—Dr. Henry's Translation' of King
Sohn's Charter.

These clauses are rendered differently by Brady (vol. ii. App.
P- £31) and " Tyrrell (vob ii. p.813). The principal mistakes
accur in what respects the privileges of towns, and the assesse
ment of auds from them, viz.

¢ Furthermore, we will and grant, that all other cities, and
burghs, and eowns, and barons of the cinque or five ports, and
all ports, shall have all their liberties and free customs; and
skall have the common advice of the kingdom concerning the assess-
ment of their ayds, or shall send their reppresentatives or commissiongrs
#v the common council of the kingdom for the assessment of their qydt,
otherwise than in the thee cases afo esaid. »

This is Dr, Brady's translation, whiah is unaccountably er-
ronecons in several respects, and what is hcrc,pnuted in italicss
is altogether added. Mr. Tysren, has takén more pains on the
subject.
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vears from its date, they were contented to re-
ceive & different grant, and relinqujsh some of thé
most matsrial clauses which they had before ob:
tained. These consisted in provisions for the ai~
thority that should impose* future taxes, 4 stipula-
tion that none should be imposed otherwise, ¢he
appointment of comnpetent judges, arid other less
important ‘points.  These clauses are ezpressly
reserved out of Henry 111s charters, the last of
which, and not that of John, is theacknowledged
beginning of our ancient statute law *. The dif-
ference in the charters is the more unaccountable,
and the less credituble to the bardns; as, upon the
demise of John, the occasion became particularly fa-
vourable for obtaining farther concessions and se-
curity. When this, indeed, Is considered, toge-
ther with the teason formally given in the latter
charter’ for withholding some gf the clauses in
question, viz. becausec ¢ gravia et duthalza vede-
bantur 4, there scems some eround o doubt,
whether the authiority for texation admitted by
King John’s churler, was not very ditferent from
what had usually prevailed before,

In respect of taxes in the reign of Henry IIL.
historians have generally stated, that few were
tiised by aut'hority of the prerogative, and that

* Statutes at'large
+ thr:er 1 Hen. 1IF. apud Blackstone.
: 3
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they were but littlg, oppressive ; this represénta-
tion, however, is to be taken in a comparative
sense with what had preceded, and with the
length of the reign; abstractedly consiflered, they
would be found both: heavy and irregular. There
was, besides, a species of taxation that prevailed
particularly -in this period, more objectionable than
any that could have been imposed by the King,
and more discreditable to the spirit and mdepend-
eace of the nation, namely, imposts laid by au-
thority of the Pope upon the clergy of England,
for the purpose of, ,relieving the wants of the
King.

But the comparatively few taxes raised by royal
apthority is to besaccounted for by the personal
gharacter of the King, -not by any change in the
actya] power or right.to impose them; this i
evinced by the consxderatxon, that although that,
subject tad been so much a grievance as to be
regulated by an. express clause in the charter of_
John, yet the early rejection of -this corrective
stipulation, must be, gonsidered to. have left
Henry Ifl. in possession.of the same power in
that respect as his predecessors. This Prince
seems to have, wanted courage to impose, fger
4uent faxes, as had bofore been, practised, and
he wanted management to obtain them . other-
wige, yﬁ‘b n0King' ever stood i in gheatér need' of
extraor&‘mary supplies, owing to"his’ extfavagan&
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and'prodigality. He was, begides, so soft-mind-
éd and ‘eysily led, that "after the ordinary courses
of replemishment for the Exchequer were by
misthahageinént- reridered *unproductive, he wast-
&d the pertwanent revenues of the Crown by yield-
ingito the interested solicitations of many of the
barons, “iha basely enriched themselves out of the
appropriated estdte of their Sovereign *.

This ‘Prinnt’s character was not of a cast to show
the extent of ﬁié‘.powel‘ﬂf the Crown; and the
weakness Being'isoon discovered after he assumied
the government, both his authoMty’and revenues
became the prey of rapacious and ambitious cour-
tiers dhring the remainder of his reign; under
his circumstances, therefore, had even the detail
Bf- his governmént been hhnded down to us with
modern aécuracy, ‘& adeqiate vjew of the prero-
gative of the time would have been exhibited.

' As we now approach the zera of the commence-
‘ment of a more regular and national system of
legislatich +, it may be proper to notice sotme opi-

Carte,

% Sir H. Spelman places this zra somewhat earlier; under
the word ¢ Parliameytam™ he says: % E crepusculo jam in lu-
<em venidmus, quam 4 tot vigs docds istud agitantibus argu~
mentum,  miror non indvitam. Jobannes Rex, hayd dicam
Parliamentum (pam hot nomen non tunc emicuit) sed Communis
Monsilii Regni formam et coactionem perspicuam dedit,” &c.

¢ 3
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niéns that scem generally to be received réspeots
ing oyr ancient constitution, but which do not ap-
pear to be suppdrted by the facts connected with
tham that have comec to our knowledge. Ta
some of these facts 1 have already adverted, and
many more might. be adduced of a similar ten
dency, namely to show, that-laws wére made by
the monarchs, without the deliberative concurrence
or authority of a Commune Concilium called for
that purpose: a circumstance which is' not gene-
tally admitted.

“The other ‘poait to which I allude is, that the
changes effected during the period in which I have
now sketched our constitutional history, ar, ra-
ther, all the improvements since the Conquest, are
to be considered as steps and parts of a gradual
restoration of a preceding system of government
enjoyved in England ; and in this idea it will be
seén that the formation of the House of Com-
mons must be congidered as included.

It does not appear, to what period in our early
condition the reformers of the present day would
resort for the new mode] of this part of our Legis-
Iture ; but when a repr it of all the laws relativeto
the Commons’ House of Parliameut is proposed *;

. ]
* Sir F. Burdett’s €peech in the House of Commons on the

.

35th June 130g.—See Appundix.
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and when, at the same time, the object is de-
clared to be a recurrence to the original spirit
and practice of the congtitution'®, in the new
construction of the House, it seems 3s if the qpi-
pion just mentioned were referred to, and it is
therefore requisite that the view of our ancient
political state be as little incorrect as it can be ren-

dered.

I bave before made some observations on the
inadequacy of our’means for obtaining satisfactory
accounts of many important transactions previous
to the Conquest, and also the urcgsainty in many
yespects for a considerable period after it. Under
such cirecumstances, therefore,, we must often
argue generally, from the natural consequences of
the evident condition of society, rather than sup-
pose a system not proved, or incongruous with
the known statc of the people. 1 cannot conceive
that any of the arguments or objects oi='the pre-
sent times can be much affected by our situation,
whether in slavery or freedom, nine hurdred years
ago ; but still an understanding of that condition,
4 correct as we can obtain it, is peculiarly desir-
able when such alteratiens are proposed, and such
references made, as have been stated; it is, in-
deed, in other respects desirable, as it will cer-
tainly evince a stage of improvement, gradually

Ibid. pass,in;.
G 4
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effectéd in unisoh Wwith the varying' shdpe” of
-gociety, aund founded on ¢he results of experiercs,
and of practical’ expediency. Nothing of thg
kind can be mote clear, than that our happy con-
stitution has been by 'degrees. improved- into itk
present state. To.aay.that no part of it admits of
#mendment, would supposesa degreeof pérfection,
which unbiassed reflection cannot.confirm ;- but
to say that all the customs and regulations re
specting the representative part of: our Legisiature
are to be :destroyed as untonstitutional, which has
in effect been said, is a proposition fraught with
more ‘extravagansrabsurdity than eould be expect~
-ed to be uttered in ary agsembly of reasonable
persons. I will not, however, at present go far-
.ther into this matters

The position alre'ady Totice respecting our pre-
sent and our more ancient government, has been
sefitertaitied by an nuthor of the’ mest respectable
.class; how far the authority of his opinion upbn
180 remote a fact should ‘be. taken as' conclusive
swhen unsupported by evidence, it' is. not my ind-
tention “to pronounce ; neither wilt I presumg b
sdecide what degree of vorroboration frdm eolid-
fera] circumstances should be deemed. requikise,
rwhere evidence is wdnting 3 but T shall (ke the
Jiberty to state some reflections that bechwany e
subject from an unbiassed consideration of history.



goxsgITUTION, &C. bF ENoLAND. 8

Jadge Blackstone, when treating of the changes
efficted py the ‘Conquest, and the rise and pro-
gress of our laws, says,.‘ From so complete and
well-concerted & scheme of seryility, it bas been
the work of generations for our ancestors, tg.re-
deem themselves and their posterity into that state
of liberty, which we now enjoy: and which
therefore is mot to be looked upon’ as consisting
of mere_ encroachments on the Crown, and in-
fringemeiits, on the prerogative, as some slavish
and harrow-mindéd writers in the last century en-
seavoured to maintain: but as, in general, a gra-
dual restoration of that ancient cwst.tution, where-
of our Saxon forefathers had been unjustly de-
prived, partly by the policy, and partly by the
force, of the Norman. How that restoration has,
in a long series of years, been step by step effect-
ed, I now pmc.eed to inguire !

- The learned Judge gives no authoriéy for this
idea of a restoration of our ancient coustitution,
neither can the foundation for such a notion
be found in his preceding comsideration of our
f¢ juridical history” antecedent to thé Conquest.
In a stetement of ,our legal polity from .the
.earliest times to the 'Norman Conquest (ihid.
‘p. 407), by an autbor holding the opinion here
aisclosed, it is fair to look particularly for his

® Commentaries, vol, iv. p. 419
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grounds for it. Yet no ground or authority is
adduced, cxceptan assertion that no new ,L’W could
be mmade, or old one altered, without the roncurs
rence of the ¢ Wittena-gemote, or Cowimune
Concilium ;" and it is premised m substance, thai
this assembly consisted anciently in Germany of
the prmmpal and wisest men of the nation (p.
412). This suppiics no sufficent ground in my
opinion for laying it down that the state of hberty
we now enjoy (or when Blackstone wrote) is 1n
general a restoration of a forer constitution ;
neither does the word therefore warrant the cons

clision assamedason 1it.

An assertion of our being now in a second age
of our coustitution, certaniy requires more proof
than the learned Judge hLas afforded. That the
inhabitants of Lngland were in a worse political
¢ondition after, than before the Conquest, is suf-
ficiently probable to he taken for granted; but the
species of hiberty, and the degree of it enjoyed in
this or any country presvious to that era, is of such
a naturc * that no comparison can be made, oy
dnalogy faitly drawn on the sabject. ‘

" Tam well aware, that what has been stated of
the consent of the Wittena.gemote, is the general

;¥ See two excellent nates on this subject in the dhscrtanon
Qrcﬁxgd to Robertson’s History of Charles V. pp. 189, 209}
also the text to which the first appliss,
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langudge of all anthors, and that the same neces-
sary sanqtion is also usually"held to have been
transferred to the Commune Codgcilium after the

CbnqucM .

tt 1t were supposed (and there are not want.
ing strong grounds for belief of the >uggestion),
th.t subsequently to the Conquest, the exer-
<ice. such as it may hav. been, of a delibera-
tr ¢ sanction to laws was discontinued in fact
by the national °*counci!  although carried on
jn sume appearance, under a possible interpreta«
tion of the words of the documepts announcing
theniy the effective recovery of suck a privilege
might be cousidered as the restoration of an ad-
vantage formerly enjoyed; but the meaning of
the learned Judge scems of a much more com-
prehensive nature ; the extent of the restoration
he had in view will be bettcr estimated when it is
noticed, that he states it to have beew effected
¢ step by step, in o long scrics of years;” and
more particularly when we observe, that on pro-
ceeding to inguire how the restorytion was so ef-
fected, the investigation vpon that ptinciple, is
carricd on even after the restoration of Charles to
the Revolution, when in conclusion he says, ¢ that
our.religious liberties were fully established at the
Reformation ; but that the recovery of our civil
and political liberfies was a work of longer time,
they not being thoroughly and completely regained
till after the rgstoration of King Charles, nor fully
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and explicitly acknowledged ‘and “defined “EiM the
tera of the happy Révolution.”

T the Timited rescaroh’hith tHe theand' 8t the
athor of these'Reftéctions Have énabled”flifh “to
#iake, he has nb where found any’ traces of the
pristing enjoymenit §F the pdlitical-adviistdies this
regained ; he?éven venturés to doubt the ﬁoéé‘x%’:-
hty of the thing, from the undenihble’ statd’ of
Furope previous to the cleventh centhiry. ‘“If, “in”
deed, the:learned Judpe can be supposed to alttide
to some portionr ‘of those rights of ‘nature, tH8
suppression ofwwhich ho state of society, ‘how-
ever it may come to pass, can® justify, mor maty
for himself, it is said, can by any act legalize, and
to the loss of which the most remote antiquity
cannot prescribe ; if the idea were to be explained
on such assumptjons, little discussion or remark
would suffice ; but coneeiving it to stand differ-
ently and®iore erroneously, the author does not
hesitate, notwithstanding the risk of being by
some included in * a class of slavish and narrow-
minded writers,” to state his dissgpt, however
fecble or Inconsiderable, from the pesition. He
believes he does not thereby become the advocate
for undue prerogative, nor an instrument of de-
traction from the high* merit of those acts which
have most conduced to our pregent political estaZ
blishment ; so different are his ideas, that he
holds that merit the more signal, for having effect-

_ed the changes now in question from a system ¢s-



CONSTITUTION, &c. dF ENGLAND, 03

tabMhed, as he conceives it to have been, upon
more rooged principles than all ¢ the policy,” and
all  the force of the Norman,” was capable of
imparting, or did, in fact, impart ; inasmuch, as
there were to be overcome not only whatever cir-
cumstances unfavourable to well-regulated society
were introduced by the Normans, but all the
other obstructions arising from the natural un-
happy condition of mankind in that age*. But
it is unfit to ascribe a very great proportion of
merit in this respect to any particular glass of men,
or any specific time. The mighty difference be-
tween the present age and the tiwcs alluded to,
cannot be referred to human efforts alone; latent
predisposing causes, and a continued tendency to
improve their effects, seem to be circumstances,
under Providence, more powerfully influencing the
bappy changes that have taken place, than the im-
perfect actions and doubtful motives of man ought
to be supposed.

With regard to the real exercise of the legisla-
tive power, there are se,veral circumstances, be-
sides the partzcular facts to which I havt adverted,
which i‘nc’hqe me to think that the maxim of the
consent, of Commune Conoxhum-j- was destroyed by.
the Congucror, ‘That nLappgars in most authars,”
apr}pmpk:m feudal policy, isadmitted ; but the trug

* Sre Robettavni’s Histordy it sprd, “and all accounts of
thode ages,

t OF whem compobed omuintabe-asosrtaingdi’
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and practical understanding of what they dest¥ibe
is. not always to be taken from the mog: obvious
meaning of their language.’ I have already ob-
seryed, that the terms ' CommuniConeilio, et
Concilio Archiepiscoporum,” &c. are to be under-
#tood as meaning advice, not consent ; and what-
ever remarks the synonymous parts of the mean-
ing of "these words may admit of, the difference
must be clear, between the advice of a Council, and
the consent of a Parliament, or other body exercis-
ing the power of g free, deliberative, and autho-
ritative sanction. But allowing even full latitude
to the meaning.of these teris, still the quthority
geems, in ancient times, to have been undivided,
and to have existed solcly in the Prince; and
when this is considered, the weight attached to
consent will be much reduced. How very im-
properly some terms were anciently used in these
respects, must be manifest to every attentive
reader ok our history during many reigns after
the Conquest ; and this is almost equally conspi-
cuous in some accounts, given by modern authors,'
of general principles and regulations; they are
gometimes‘conveyed in terms which requirc more
cxplanation than a reader is at first aware of;
taken in the meaning which most obviously and:
"at first sight belongs to them, they will often” mis~
lead. Let it be supposed that Q‘quotation on the
subject of the British constitution, should be made
at some very distant time, from Judge Blackstone's
Commentaries, setting forth, that the "right of
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private property is so protected, that ¢ 1o subject™
can be copstrained to pay any taxes “ but such as
are imposed by his own consent, or that of his
representatives in Parliament *;” a very eryo«
neous judgment might be formed on this matter,
unless the maxims of the Constitution conneccted:
with it, and other circumstances of the countty,
were clearly understood at the saine time. It
might be supposed that there was an alternative
between two ways of consenting; the one indivi~
dually ; the other by deputation. It might be
supposed that unanimity were necessary. It would
certainly be supposed, that .by the policy of the
country, erery sulyect whose property was affected
by taxation had a vote to give; and hence, however
extraordinary it might appear, yet it might be ar«
gued, that if deputies for tasation were chosen,
the elections were made by universal suffrage.
It will be cvident from these remaiks, that a very
wrong epinion might easily be entertained respect~
ing our representation, upon the abstract mean-
ing of the passage quoted, and that in order to
understand propeily what is described, a reader
ought to be informed, amongst other things, that
under our Constitution, certain persons only are in-
tousted with the choice and appointment of repre-
sentatives.

In a similar manner it has been stated, that an-
ciently, the consent of the Commons was neces-

* Vol i. p 140.
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sary in legislation, but this requires an explanation
of what was theu considered to amoun: to such
consent ; this is supplied by a justly-cclebrated an-
tignary, wha says, ¢ There needed not before
this (the reign of John) care to advise with the
Commons in any publick assemblies, when every
man in England by tenure held himself to his
great lord’s will, whose presence was ever reqaired
in these great councells, and in whose assent -his
dependant tenauts’ consent was cver included *.”

I apprehend that , the necessity of the consent
of the Commuae Concilinm was in many cases no
more than a barren,” dormant maxim, found only
in the law theory and manuscripts of the time +.

# Cotton, Post. p. 135.

¢ Consentire inferior quisque viwus est, in persona domini
sui capitalis, prout hdlie per Procuratores Comitatus vel Burgi,
quos in Parlamentis. Knights and Burgesses appellamus.”—Spel-
man. Gloss. voce Parlamentum, $c.

¢ It appears from the passages of the early law-books mostly
relied upon by disputants on this subject, that no very direct
proof of the maxim is uniformly afforded in them. Much
seems to turn.on the sense of the word Coastlium or Concelium,
(for it is written both ways). If it clearly and exclusively
meant consent, the greater frequency of the sanctiop of the
national council would, be apparent, but I think it means ad=
wice, because the words consensus and assemsus were hoth known,
and used when consgnt appears to have been meant. There is
a charter of the Conqucror, printed By Brady (Hist. vol. ji.
Appendix, No, xii.), wluch relates to the foundation, &c. of
Battle Abbey, and therefore proceeds first upon an assent of the
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Of the real practice in the instare s I have addu-
ced, auy Yerson may judge; andes it other 1e-

ecc.lesiastic.al authuiiiies connecied with it; and then, i1¢'e
Sam genecilly nied by Princ ¢, (althoigh not alaays by the
Conqueror), by tue ad e of those wuw dare 12 D. suappas=id Lis
privy coundil, or in the plae of the body o0 min’ (]
dalled, it says, # Withewsms Dei grath, & . tam *clenicis
quam laicis, &c. Nordm «ar vobis me coucessisse et co ifir-
masse, arensu Imnfranci Archiepiccopd Cantuorieni, o -
gandi Fpiscopr Cicestrensts, et Concrlio etiam Ep scoporum el Ba-
ronua meormy, &, And there are other in tinces where the
distinction secms to have been npaeistc od.

But.in mnany cases the argum.ts tnen upon an cssumpe
tion that Corsdlinm means conent,  In Mr, Tyrrell’s Bib Pol.’
{p-233) it i argued, that the legislative power was whoi', in
the King, though restrained in the exercise according torcusto.n,
by the coansel and consent of the Lords and Common,, Againt
thi: a quotation » talen from Bracron, viz ¢ Nibil alind po*est
Rex in tearis <uis, com &'t Dl mini ter et vic rius, nist id so-
lum quod de jure potest; nec obstat quod, dicitur, quod Trin-
cipi plicet, legis habet vigniem; quia sequitur in fine legis,
cum lege regia, quar de imnerio ejys lata est; i e. son Juic-
quid de voluntate Regis temere presumptum est, sed quod con-
silio magistratuum suorum, Rege antho itatem pr.estanie, et habita
super hoc deliberatione.”

Now if this was a constitutional description of the legislative
power, it was very little different from w hat had been contend-
ed on the ather side.  The first part of the sentence seems to
imply a restraint of law ; but if that consisted only in the con-
siliv—the advice—** magistratuum snorum,” notwithstanding
the ¢ deliberatione habita,” it amounted practically to Jittle.
There is another quotatioy from Glanville to the same purpose ;
but such passages surely are not fairly rendered in modétn Lun-
puage, by the same terms that denote the préesent power of the
wwo Houses of Parliament. That state of the case is. however,

H
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spects to be conceived that the barons gave a ready
consent to the first forest-laws? Let the restric-
tions, the penalties,- and all circumstances, be

somewhat approached by what is afterwards brought forward
from Bracton, viz. % Cum legis vigorem habeat, quicquid de
consilio et de consensu magnatum, et rei publice communi
sponsionie authoritate Principis precedente, juste fuerit definitum.”

It was usual in old times for the persons present at certain
transactions, to be named in the documents of them as consentors,
although they were in fact merely witnesses: such was particu-
larly the practice in drawing charters and deeds respecting lands,
that were executed ih county courts, and in courts baron,
where the suitors attending were taken as consentors. Hence
it appeats, that the use and meaning of this word was materially
different from the sense now attached to it; and when the close
analogy between the original Court of the I{ing, and the Court
Baron of subjects, is considered, it seems highly probable that
the barons, who were proper suitors in the King’s Court, were
mentioned as consentors to the transactions there, in a similar
manner as was practised in the inferior court, to which it pro-
bably gave the example. This custom is said to have prevail-
ed to thg time of Edward T.——Gurdon’s Hist. of Cowrts Baron,
e, vol. ii. p. 590,

Mr. Ruffhead, in his Preface to the Statutes, after noticing
how long it was before the assent of the Commons was held es-
sential to the enzcting of laws, séys, “ Even the barons them-
selves werd, for spme time, considered merely as counsellors, and,
aspiring also to the honours of the chase, with the romantic
glory of chivalry, they were glad to be relieved from the spe-
culative business of legiclation, which they willingly committed
to the King and his Judges.” This is accompanied by a
note, citing the 1oth of Edward II. as an instance of the
exercie of this preragative, addin}, ¢ That laws ip these
carly times were made by the sole authority of the King, with-
out the concurrence of any other legislative branch, is farther
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fairly looked to, and when the question is candidly
considereyl, it will, I think, be impossible to sup-
pose that they were otherwise enacted or enforced
than by attatrary authonty.

It has been alleged, that in tracing the origin
of Parhaments, the Court of the King has, been
confounded with that of the nation, upon a mis-
understanding of the spirit of the feudal law +-.
This suggestion secns iteelf founded on an erro-
neous view of the'points it embraces.  In dedu-
cing the state of Parliament from the feudal sys-
tem, there can Jbe o such mistake as this ; there
certainly existed no other rational court or assem-

evident from the Mo des Fustices *, the author of which
complains, that ordininces wie only made by tne King and his
clerks, and by aliens and others, who dare not contradict the
King, but study to picase him. Whence, ke concludes, lins are
oftever drctated by will, than founded on right.”

It is also ohserved respecting this old book, the A0/, that
it often notices defects 1 the Great Charter, and has a chapter
on that particular head.— Barrington on the Statutes. It would
hardly have been deemed irrelevant to his subject, if the iearn:
ed author had cited the principal remarks that weje then sug-
gested upon this great constitmional monument,

+ Stuart on the Antiquity of the English Constitution.

* A book supposed to be wntten temp Edw. 1 or Edw.Il. It may be
added, »that the author of the Mirroir states, that he has read a ereat
many, if not all the Saxon taw-buoks, since the reign of King Arthur,
which are now lost ; but the ancient Constitution suppressed bysthe Con-
queror has not been brought forward by any of the authors who have jn-
vestigated the subject—Nigholsen's Usstorscal Library.

H 2
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bly under that eystcm than the Court of the
King,  ex more,” at the three state fustitals, or at
such other times as the Kings thought fit to sum-
mon them *5 the same description of persons
being called in both cases. Whatever may be
#aid of the Wittena-gemote ; in tracing from the
feudal Jnstitutions, I apprehend there is certainly
no incorrectness in stating that the Magnum Con-
cilium was at first the King’s Court-baron, com-
posed of his tenants in capite, and that there was
no other similar asscmbly. The Prince was there
what the barons were in theit courts, and vice
versa. Judge Blackstone, in his chapter on the
feudal system, says, ¢ The lord was, in early
times, the legislator and judge over all his feuda-
tories ; and therefore the vassals of the inferior
lords were hound by their fealty to attend their
domestic courts-baron (which were instituted in
every manor or barony for doing speedy and effec-
tual juslice to all the tenants), in order as well to
answer such complaints as might be alleged against
themsclves, as to form a jury or homage for the
trial of thcn‘ fellow-tenants ; and upon this ac-
count, in "4ll the feudal institutions both bhere and
on the Continent, they are distinguished by the
appellation of the pecrs of the court ; pares curtis,
or pares curie. In like manner the barons them-
selves, or lords of inferior districts, were denomi-

* Cottoni Posthuma,
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nated peers of the King’s Court, and were bormd
to attend him upon summons, Lo hear causes of
greater consequence in the King’s presence, and
under the dircetion of his grand justiciary, til}f in
many countrics the power of that officer was
broken,” &c.

Here is a distinct and correct account of legis-
lation and the administration of justice in the carly
Anglo-Norman period ; and from hence we may
readily infer the gencral political condition of the
King, the barous, and their inferiors. In other
respects it scems almost uniformly agreed, that
the barons were in general tyrants to their vassals,
particularly when they had obtained King John's
Charter, and long afterwards ¥ : thus the autho-
rity for legi<Irtion, the distribution of common
Justice, the goneral condition of the mass of the
people, the power of the nobles, and, ultimately,
of the King, may be respectively apprectited.

Much might be said upon the subject of the le-
gishitive aathority. That the concurrence of the
Commune Concilium was used on solemn ceca-
sions, but that the Kings did as often enact laws
Ly their own power, which were never questioned,
either in their general cxecution or in the next

* Barrington on the Statutes, p. 48, Cotteni Posthuma, p.
19 of the Reign of Henry [11,
H 3
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cnsuing meeting of. the Concilinm, are facts, I
conceive, equally undenidble : Kings likekise abro-
gated, of their own authority, laws which had be-
fore received the general sanction.  And notwith-
standing many authors, both on law and hi-tory,
hold an assent to have been necessary, yet T have
not observed any of them, that do not also convey
somew here in their narratives or reflections, dis-
tinct notices of a contrary practice *. M, however, it
were true that the Commune Concilinm ought to
have united in the legislative aathority, how did
it happen, when the many onpressions produced
by its negligence of that daty arc considered ;
when King John was reduced to the utmost
extremity,—when his suceessor, a child, came to
the throne under circumn-tances of great difficulty,
—when afterwards, by his exticine unfitness for
government, he reduced himnself’ completely into
the power of his discontented subjects ; how could
it happén that on these occasions, so well suited
to the purpose, no provision for the due exercise
of the condtitutional legislative authority was
made? If the barons, or any description of sub-
jects. felt themselves aggrieved by snch and so
many direful oppressions as were justly complained
of, and which might be imputed to the suppres.
sion of the constititional share of power to which

. \ R
+ * Recves's History of the Law. Spelm. Gloss. voce Judi-
cium Dei. Ruffhead, Prefiace to Statutes. Berington, Hi
tory Heury 11, Statutes at large.
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they could say they were of old and true right en-
titled ; How can the total omxssmn of any remedy
for so great an abuse be accounted for ¢

Will it be imputed, as hath been already men-
tioned, to sclfish principles and tyrannical habits
in the barons? The barons of those days have
been extolled as highly patriotic and generous:
their labours, their battles, their blood shed, are
sometimes most extravagantly praised ; it is not
my wish to detract from their, real merits, bur it
appears to me that if there was, even in those days,
any trace of ancient liberty, they almost totally
disregarded the recovery of it, and left untouched
the true source of the evils that afflicted the
country.

The solemn engagements alwa)s entered into,
by Princes upon formally assuming the high func-
tions of their station, as they bear direct-reference
to the principal objects desired in their govern-
ment, may consequently be expected to throw con-
siderable light upon the nature of that governmen‘t.
The coronation-oath established by the Legis-
latare at the accession of William III. proclaims
that this government shall be administered ¢ «c-
cording to the statutes in Parliament agreed on,
and the laws and, customs of the same*.” This

Stat, 1 William and Mary, cap. 6.
H 4
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declaration forms a distinct and plain account of
the Conslitution, belter than any detail cpuld for-
nish. What the oath on siunlar occasions was in
the time, of which I have been treating, namely,
prior to Edward I. is sufficiently agreed upon by
historians.

That used by William thie Conqueror appegrs
to have been the same that he had taken on his
inauguration as Dake of Normandy, and what
had been usua! hcro before the *Conquest 5 it was
in substance, to prolzﬂnt all injustice and oppres-
sion, and to enfoin < the olservance of equity and
merey in judgments,” According to other au-
thorities, ¢ to govern prudently und justly ; fo
ordamn and keep right law *.”  "To this effect, ge-
nerally, continued the coronation-oaths till the
time of Fdward 1I. when a temporary ¢ lteration
was introduced,

Upem this subject I am again’ constrained to
differ from an authority which, on points of this
nature, is not generally doubted. Sir W. Black-
sfone, after reciting the present oath, adds in
substance, that the principul articles of it are as
ancient as the time of Henry IIL. but that the

¥ Mr. Carte says, that this oath was similar to what was used
in France till bis time, Hence we see what sort of government
could-Be carried on under such a corouation-oath.
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wording of it was changed at the Revolution,
and he dubjoins ““ a copyeof the, old coronation-
vath %.”

The learned Judge refers to Bracton on this
subject ; Thave not had access to that authority,
but find it quoted elsewhere as describing the oath
in his age; i. e. temp. Hen. IIL. and before, in
terms 4 which do not agree with what Blackstone
gives, and contam no reference to any particular

* Vol.i. p. 235, as follows: Que i gardera et meintenera
lez droitez et lez franchisez de seynt esglise grauntez auncien-
ment dez droitez Roys Christiens d’Engletere, et quil gardera
toutez sez terrez honoures et dignires droiturelx et franks del
coron du roalme d’Engletere en  tout maner dentierte
«anz nul maner damenusement, et lez droitez dispergez dila-
pidez ou perduz de la Corone a soun poiair reappeller en laun-
cien estate, et quil guuera le peas de seynt esglise et al clergie
et al people de bon accorde, et quil fage faire en toutez sez
jugementez owel et droit justice oue discretion er misericorde,
et auil grauutera a tenure lez leyes et custumez du rddalme, et a
soun poiar lez face girder et affiumer, que lez gentez du people
avont faitez et ecliez, et les malveys leyz et custumes de tout
oustera, ct ferme peas et establie al people de soun rojalme en
ceo garde csgardera a soun poiair ; come Dieu luy aide.

+ Dcbet enim [Rex] in coronatione sua nomine Jesu Christi
hzec tria promittere populo sibi subdito: Imprimis, se esse pree-
cepturumy €t pro viribus opem impensurum ut omni populo
Christiano vera pax omni suo tempore observetur. 2. Ut ra-
pacitates et omnes iniquitates interdicar. 3. Ut in amnibus ju-
diciis =quitatem precituat, et musericordiam, ut indulgeat ei
suam misericordiam clemens Deus.”—Tprell, Bib. Pol, P
§13, edition 1718,
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legislative power; which according to our common
historians is not to bet found until the coronation
of Edward II. The oath then taken is preserv-
ed *, but, ltke many of the ancient documents,
contains expressions not readily understbod in
their true sense; we derive, however, peculiar
help tn a right explanation of some of them, from
a circumstance that will appear at the present time
somewhat singular. The education, even of our
princes, in those days scems not to have extended
always to Latin, although that language was very
much in use in the compositions of the time, in
the Church, and in the Courts of Justice. A
form of coronation-oath was therefore provided in
the common language used by the superior orders,
% si Rex non fuerit litteratus ;” but, ¢ si littera-

* Tt runsg thus, in the form of interrogatory :

* Si leges et consuetudines, ah antiquis justis et Deo de-
votis Regjbus plebi Anglorum concessas, cum sacramenti con-
firmacione eidem plebi concedere et servare volueris : et preser-
tim leges et-consuetudines et libertates a glorioso Rege Edwardo
clero populoque concessas ?

¢ Servabis ecclésie Dei, cleroque et populo, pacem ex in-
tegro et corvordiam in Deo secundum vires tuas ?

“ Facies fieri in omnibus judiciis tuis equam et rectam jus-
ticiam, et discrecionem, in misericordia et veritate, secundum
vires toas ? .

¢« Concedis justas leges et consuetudines esse tenendas, et
promittes per te eas esse protegendas, et ad honorem Dei cor~
roborandas, quas vulgus eligerit, sedundum vircs tuas ?’—
Report on Records, fprinted by order of the House of Lords. 10th of
Fane 180y, Appendix, No. 16.

2
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tus fizer"z,” the language I have quoted was
adopted. It appears probable that Edward II.
was * non litteratus,” as Brady * qlotes the
oath from the Clause Roll, as taken by him,
in the dialect so appropriated, the old Norman
French ; and from this additional context we are
enabled to explain the true meaning,of expressions
which might otherwise readily have been misun-
derstood. The barbarous diction of that age was
engrafted even on the Latin language ; hence the
advantage of its dead and unvarying quality was
lost in the admixture of a temporary idiom and
etymology. In the French form of the oath, the
expression ¢ vulgus eligerit” is rendered ¢ la com-
munalte de votre realme aura eslutz4.” And
the meaning of this * commonalty of the king-
dom” is satisfacturily explained by Dr. Brady ¥ to
have been the commoualty of «all the superior
orders of the kingdom. The ¢ leges et consue-
tudines” may perhaps be the same that are men-
tioned in the beginning of -the cath, as what had
heen granted by former Kings, and particularly
by Edward, his predecessor. Hence the laws in
question are ascertained, except what may, in a
prospective scnse, be meant by ‘¢ eligerit,” ‘or
“ aura eslutz.” But to this expression, which
points so much to a deliberative sanction, the

* Answer to Petyt, p. 75. + Report, ut supra,
1 In abundance of instances, and particularly in Glossary,
pe 34. e
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practice of that reign does not appear to have been
at all conformohle; and Brady says the'ecath was
different ffom what had been ever taken before, or
perhaps smee. I the known features of the go-
vernment as to legislation had corresponded with
the concluding part of this ozth, it would show a
much earlier approach to our present Counstitution
than wa- in fact then atiained.  But this appcears
to be onc of the many occasions in those ages,
when the diction foun U in onr rceords is not te be
cstine b withouts greot atiertion to the relative
practs ¢ of the tine; for, notwithst mding the
change 1 the oath, the statutes of Edward 11.%s
reign were not, either i form or in fuct, cuacted
by any unusaal popular pa‘rtic;pailrm i the legis-
lative power.  In the articlos exhibited preparato.y
to the deposition of that uehuppy Prince, no charge
is made of a breaech of the cath in that respect,
what is stated concerning it wlludes only to his not
extending his pardon in some cases whete it had
bect: expected 1 but had it been possible, accord-
ing to the aceeptation of the times, to have spe-
cified a charge on the important head of with-
halding any high right from the Commonralty cf
the Realm, it caunnnt well be supposed that it
would have been overlooked. With respect to
subsequent reigns, Mr. Tyrrell gives (as I take it
nearly ‘¢ in jpsissimis verbis”) the oath of Richard
I1. iy .which the expressions commented upon do
not occur, the terms of thic precgding oaths being
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neafly rcszuned e ndch, that that form is the
more des*rving of observ ation, as’]t is, with sdme
small alterations, what has been adniinistered to
all succeeding sovercigns *,

The aathority quoted by Judge Blackstone is,
perhaps, one of the earliest printed books in this
country, and, undouabtedly, the firtt compilation
of its kird, but not, perhaps. for these reasons
the more accuratc 3 and it sccins upon the whole
p.wbable, that the* coronatio.~ nth he has handed
down may have comne mto usc about the time of
Henry VI. but ought not, I apprehend, to be con-
sidered as that in use Lefore Edward I1.

The end I have in view is, to ascertain how far
ae Kitge ware 8o naths bound to be gnided
a ot legislative authority, whose sanctions
vl Lomdispensable to all reulations binding

Tirre ste thus: ¢ The o1th the young King took be-
¢ the Are w bopr of Cantetpmry, and all we Bishop, and
Lo there proevady, was somew bt larper than that already
et Lone d by o histonitg, and corsisted of these articles 3
voasty At he wwnld permt the Churck to enjoy all hey Lbestics;
“ e he wwoull 10verence bev o msters, ard mawmtein te true Sauh;
bat ke wonld sesham wviolence, and all oppressions, in all smts of
ren; that le «sould cause good laws to be every where obscried, es-
preially those of St. Edwardy, Kimg and Confessor , and would also
canse a'l el loes or custons to be abiegated ; lastly, that he would
be o rerpecter of persons, but weuld grve vight judgment betrween
man and man ; and would chiefly observe mercy in all his decrecs o
Judgments, as God shall show mercy to him*—Tyrrell, vol, i’
p. P20
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in the government, or, in other words, to all liws.
And it appears suﬂ{aently clear, that during the
period under conmderanon, there was no provi-
sign that could practically restrain the Kings fran
enforcing regulations, notwithstanwng they might
not be sanctioned with the assent of the Commune
Concilium. In’ subsequent  times, when many
points in the government came to be fully unJer-
stood through practice, although net speeifically
recorded, the counstitutional necessity thar ol laws
should have the sanction of Parliament, becamne
obligatory on the Monaich, before the coronaticn-
oath was so pioperly fixed as it now is; butin the
early stages of a Counstitution which has been gra-
dually adjusted, upon emergencics and various oc-
casions, il scems not improbable, that Princes or
their advisers may have drawn an inferenee favoar-
able to their authority, from the silence of the co-
ronation-oath as"to restriction, which they might
consider as conclusive in regard to control on their
conduct.

Before I proceed to state the beginning of
the repreSentation- of towns, it may be proper to
take notice of two arguments that have been used
by some, who contend for an earlier existence of it
than is otherwise to be found. One, grounded
upon an alleged loss of records, supposes a pro-
babulity, that as the first writs now existing do not
meniion the sending of deputies as a ncw thing,
theretore 1t may be presumed, that if all preced-
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ing records were found, there would appear other
instances’ of the like, perhaps up to a much
more remote period. I am, however, satisfied
that there is enough of novelty marked in the
measure as we see it, to prove that its beginning
canhot be supposed at a period materially distant
from what appears. If an unsettled form of writ,

an unsettled manner of addressing it, an unsettled
number of representatives, and an unsettled rule
as to what towns should be represented, do not
show that the thing was new and in its commence-
ment, there can hardly be any stronger proof
given, unless it could be supposed that it was
consistent with practice in similar cases, to say
in public documents that the like had not been
done before ; and this, I apprehend, cannot be al-
leged. The first writs were directed to certain
persons in the towns; afterwards, similar writs
were directed to the sheriffs, yet no reason is given
for that difference, nor any allusion matle to the
preceding writs, in other forms. No argument,
indeed, can be rased on such ground ; and with
respect to the loss of records, we are not certain
that any are lost which materially affect the ques-
tion. Bishop Nicholson says *; that he had scen
the indenture transferring the records in the
Tower from one keeper to another in g Richard II.
in which there was a calendar of all the rolls then

* Prefuce to Historical Library.
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in"being, and that jt dgreed pretty exactly with
the calendars of  his time ; whence it seéms clear
that no loss had happened under that reign, as
some have thought: . We have, besides, rolls of
writs for Parliament, during the reign of John
and Henry ITI. whith are only found addressed
to barqns and ecclesiastical persons *.

The other arguments to prove a very carly re-
presentation of towns, have been on'two very
éxtraofdipary petitions, presented by the borough
of St. Albans to Edward 1I. and by Barnstaple
to his successor. From some loose expressiohs
in these documents, it is pretended, that repre-
gentativés must have ben sent to Parliaments
before the reign of Henry III.  Bat cach of
these petitions contained so much falsehood, that
nothing can with piopricty be allowed to be es-
tablished upon their allegations; it will be suffi-
cient to tefer to what Mr. Tiume has said of the
former, in terms rather too mild for its demerits,
With regard to the petition from Barnstaple, it
may not only be doubtéd whether it contended
for the early representation supposed; but it is,
besides, liable to greater objection than the other,
on the score of uptruc assertion, and of undue

* There are also writs in the latter reign for knights, which
will be noticed hereafter. The clause rolls which contain
such writs seem to bhe extant in the Tower fiom the sixth of
John.=Rep, on Pub, Records, p. §3.
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means used to procure a false return to the inquft

sition ordéred on its claims. It is, bgsides, not to be

conceived, that these two places only should lay

claims to ancient privileges, when so-many othess
of more note and likebhood to have been thus

favoured (if favour or privilege it was), were

silent as to such pretensions *

* The particulars of these claims are fully noticed by Lord
Lyttelton in his History of Heary I, and in Willis’s Not.
Parl. A great part of the argnments upon the St. Alban's
petition is directed against a doetrine maintiined by Dr. Brady,
that ne‘towns were originally represented, but such as held
of the King 2 capte; wehich they disprove; yet, it seem. true,
that all those who so held, were called gn to send deputies.
That the two towns in question sent members immediaicly after
their petitions, will by no means prove the aotiquity of the
privilege, which Lord Lyttelton and Mr. Tyrrsh co vtend for,
Representation was not .hen generally desired, but the contrary;
aud these are the only instances in that age of its being coliciied
by petition, or otherwise; while many places that had wris,
avoided making returns,  The St. Alban’s petitic’s appears
to have ari cn from a dispute with the Abbot, of which all
the objects are not, perhaps, to be discovered; and as to that
of Barnstaple, which was presented about the fowrteenth of
Edward I1l. it is sufliciently clear, that representation was
no priucij al object, but probably "thrown, iz cumulo, with the
other claims, This is suggested, because the town had been
represented uninterruptedly from the twenty-third of Edward 1.
and because, in the iteturn to the second inquumition, (which
was soliuted by the townsmen when they found that vpon
the first unfavourable,) the right to send burgesses to Parlia-
ment is not mentioned: and yer this 15 the return which they
used undue means to procure, and which was, in a great mea-
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It might seem pmmecessary to occupy more
time in “tontraverting the various opinions and
arguments for very early representation; but it
18 surprising to observe woat pains and endca-
vours have been used to establish a point, which,
in fact, when well considercd, is of no use to vs
in regard to our present system.

Lord Lyttelton, in rejecting the cffect of the
clausc in King John's charter, which seems now
universally admitted to be ¢onclusive as to the

sure, finally sct aside.  Barnstaple clainvd a right to be repre-
sented, Ly virtue of a charter tiom King Athelstan, which they
pretended wer lost,
Chartets, soon after the Conquest, were often forged
Rapiu sevm. to impute *he deception to those onlv which are
*found in Latin, and although that criterion may not be uni-
ver 1lly safe, as Mr Turner (History of the Anglo-Saxons)
tells us, that language was understéod by them, and used, in
some d>2ree, in deeds; yet, that many wete forged, appears
from other aw.rarities.—~See tne first preface to the Harleran
Catalogre, 1808. The book under the title ¢ Modus te«
nendi Parliamentum Tempotibus R. Edwardi, Filii Ethelreds,
&c.” which decelved 8x Edward Coke, is another instance of
the forgenes practised with respect to Parliament, belme the
Congnesi—Ses alis Mi. Hume's Note on the Reign of the Con-
gqueror, and Dr. I udy. There are then weighty objections to
proofs of that descripiion not othcwise corroberated.  Tn
later times, the many spurious copies of the Great Charter,
show also the facility and frequency of such decepuon-.—Sce
Blackstone’s Introduction to the History of Charters, and Nichelson's
H s, Eng. Lilazy, as before quoted.
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members of the Commune Concilium, asks, how
does it appear that it was int;:nde;l to enumerate
all the meinbers 2—all entitled to sit there? If
there was no * dispute about the method of sumw
moning the representatives of counties, cities,
and boroughs,” there was no need of mention-
ing them in the clause, which is not (he says)
“ the description of a Parliament, or Common
Council,” but a declaration in what manner,
““and by what kind of summons, certain mem-
lers thereof, viz. those who held of the King,
should be called to the Parliament for the im-
posing of scutage, or other aids *.”

In answer to this argument, I shall make only
two short remarks : first, ‘that his Lordship’s rea-
soning supposes what he means to prove, namely,
that representatives for counties and towns had an
acknowledged right to sit in what lre calls the
Parliament,—that the method of their summons
was a settled thing, about which there was no dis-
pute,~and that the only maiter in doult, and
which required firing, was, the summoning and
sitting of the King's tenants in chief. * All this
Lord Lyttelton supposes, but does not prove.
Secondly, I"would ask, whether, if the King
summoned the parties mentioned in the clause,
and none else, agreeably.to the manner specified,

# Lyttelton, vol. ili. p. 401.
12



116  HISTORICAL REFLBCTIONS ON THE

they might not proceed constitutionally to "im-
pose taxes * >--Unquestionably they rhight. A
very slight acquaintance with the history of that
age, and a single reading of the clause in question,
will inform any person’ snfficiently on the subject
at once ; indeed if a casual reader did not happen
to go_farther into this author’s elaborate compi-
lauon, he might, peihaps, remain under an im-
pression too unfavourable to his Lordship’s taleuts,

One observation more seemds necessary before
I proceed to notice the first wiits and their ob-
jects. It is a very important circumstance in
our early history, and not unconnected *with the
popular appeals, or rather assertions, respecting

* The clause alluded to runs thus: ¢ And to have a com
mon council of the kingdom, 10 aswess:an-aid, othérwise than
in the three foresaidecases, or to assess a scutage, we will cause
to be summoned the archbishops, bishops, eails, and greater
barons, Personally, (sigillatzn) by our letters; and, besides, we
will caust to be suimnmioned, in aeneral, by our sheriffs and bai-
lifs, all those who hold of us 1 chidf, to a certain day,
(s¢ilicer) at the distance of forty days at least, and te a certain
place; dod in all the letters of summons, we will express the
cause of the summons ; and the summous heing thiis made, the
business shall go on at the day appointed, according to the
advice of thuse who shall be present, although all who had
been sununoned have not come.”—Ds. Hemy's Transdation of
Blackstone's Cepy of Kmg fohu's Gharter, with ihe addizion of
the twe wirds in itali s, whick are taken from Blackstons’s 1rauss et
of the Churter, agreeing wuith the copy pramted Fuly 180v, ¢y
otuder of the House of Gominons.
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the highly extolled conduct of- our ancestors, the
many deviations from their prindples, and the
great political degencracy of the present state
of the people and the Parliament ; for, as thesé
topics, among many others, are largely used by
our present reformers, it” cannot be deemed an
impertinent addition, although it will cerdainly
not prove a flattering compliment, to introduce
a particular notice of the real situation of the
lower orders of the, community, previous tothe
rise of the popular branch of *our Legislature.
Considering the arguments which are not spa-
ringly urged respecting the birth-rights of the
lower orders, and their present depressed condi-
tion ; considering also the reasoning, in some re-
spects differently directed, which means that the
' popular.influence in the Legislature ought to be
mereased ; these several circumstances, when
connected, and held forth as grievances to be re-
medied, not by measures of innovaiion, but upon
the principles of the ancient, genuine Constitution,
render it proper to look truly into the ancient
state of the people, in order to judge,of the
present degeneracy ; and the old principles of the
Constitution cannot be adequately estimated, with-
out understanding well the general state of so.
ciety at its most important periods.

The lowest, and the next.ordinary class of na-
tives of thjs kingdom, were, at the invasion of
13



118  HISTORICAL REFLECTIONS ON THH

William, in a statc of slavery, not by apy casual
or temnporary grievance in the government, but
in settled system, not less than that unhappy de-
scription of human beings, whose deplorable con-
dition in Africa and elsewhere, we now so much
Jament; their numbers were increased by the
defeats of his opponents, and their fetters rivetted
by the ferocious enmity of his followers; they
either were before, or soon after became, as
much matters of property, and were as saleable,
with or without the soil on which they existed,
and in or out of the kingdom, as in some of the
countries just® alluded to. At the period of
Domesday-Book, there is no doubt that the num-
ber of persons in the servile state, far exceeded
that of all other classes of the inhabitants %,
This will be readily conceived, when it is under~
stood, that, in*the former wretched condition,
were gomprehended all persons from the lowest
sort of labourers up to such artisans in the
country as carpenters, smiths, &c.; and in the
line connected with land, up to the description
of persoms corresponding nearly with copyholders
now+. In towns, the land was the demesne,
and the inhabitants the vassals, either of the

. Brady, General Preface to his Higory, .
+ Dr. Henry's History, and 5ir T, Smith’s Commonwealth of
England. The soccage tenants were very few,
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King, or of some baron, by grant from the King:
From the circumstances of tue tignes, it was ab-
solutely necessary for them to be under the pro-
tection of some powerful percon; and if all thece
were not in perfect bondage, they were in a state
not far removed from it. The noble author to
whom I had lately occasion to refer, in noticing
this important circumstaficc, makes an animated
aud cloguent animadversion upon the extreme
insufficiency of a political system, that adnutted
the existence of a degradations so repugnant to
its most essential object. He says,  Surely,
whatsoever dishonours human nature, dishonours
the policy of a government which permits’it;
and a free state, which does not communicate the
nataral right of liberty go all its suljects, who
have not deserved by their crimes to lose it, hardly
seems to be worthy of that honoprable name *.”
The horrid consequences of such a policy to so-
ciety in general can hardly be conceived ; dnd the
curiosity that might naturally and usefully be
gratified in coutemplating the ancient state of
our peedecessors, pauses in disgust, when the
unnatural effects of such an mhmmm system are
more nearly obseryed.

It is, upon the whole, as clear as any fuct of
the sort, at such a distance of ime, can be, that

Lord Lyttelton’s History of Henry IT
I 4
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ait the baleful effects of bondage, for a long pe-
riod, constituted the lot of the same :class of
society now industriously _ taught to believe that
their old rights are withheld, and that thereby
all the grievances pointed out-to them are occa-
sioned *.

* Df, Henry informs us, that when any person hiad more

- children than he could maintain, or more domestic slaves than

he chose to keep, he sold them to a merchant, who again dis-

posed of them, either at home or abroad, as he found most pro-
ftable !—(Vol. vi. p. 267.) '

There seems, in all ages, to have existed a great differ-
ence of condition among mankind, and some degree of
constraint on the lowest orders has been always requisite for
the necessary purposes of every stage of society, Thus
the tillage of the ground, appears to have been one of
the original causes of slavery, we find it in this island in
the earliest ages; and the slaves were obliged to cultivate
the soil, being held in that condition for this necessary
purpose. A propostion of them were,  agri censiti,” % as-
eriptitii ghbe.”” Another proportion, however, was, as has
been abbve observed, so far liable to individual sale, as to be
absolutely an article of trade; and the shocking barbarity of the
practice seems never to have been noticed by the civil legis-
lature. But the hierarchy, in early times, made many regula-
tiuns, of whicl the objects are now removed out of their pro-
vince, An ecclesiastical council attempted, amno 1102, to
stop the most odious part of the shocking traffic, the pablic
sale of slaves. But the probibition being without a penalty,
does not appear to have been effectualy and in the end of
that century, the Archbishop of Canterbury paid ten slaves
as part of the price of the manor of Lambeth, to the Prior
of Rochester—~Rym. Fzdera, apud M*Pherson, Hist, of
Commerce, anno 1189,

In
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Some authors have ascribed to the feudal go-
vernment a beautiful connecting system of so-
ciety, founded, 28 it were, on gratitude for

In later times, the part taken by the clergy in discoun-
tenancing slavery, is not much more creditable to an en-
lightened practice of Christianity. When the system had come
to its decline, and the reformation in religion began td awaken
the slumbering sense and understanding of man, they were
still slow and unwilling instruments in that cause, so interesting
to bumanity.—(Sir Thomas Smith's Commenwealth, p. 133.)
We seem, indeed, indebted to the pinseen dispensations of
Providence for a much larger share of improvement, than we
are willing to own, The usage of slavery was, I apprehend,
at no very distant period, acknpwledged.in our common law.
Sir Edward . Coke mentioned it so in a legal argument, anno
1628, and incidentally showed some of the causes for which
villains might be imprisoned in the time of Edward III. The
reference also shows, in some degree, to what sort of persons
that condition then extended ; he quoted from an old vear-bouk,
that, “a prior had commanded one ta imprison his wllain,
the judges were ready to bail him, rill the prior gave his reason,
that he had refused to be bailif} of his manors.”— (Rushwerth’s
Hist. Collections, vol.i. p. §33.) It was also afterwards allowed
in an argument befare the House of Lords by Sir R, Cotton,
# that.the general law of the land doth allow their lords to ime
prison them (villaines) at their pleasure without caygse."”— (Cotfoni
Posthumay, anno 16§1.) Bondage seems to have been gradually
removed from persons to property (if I may use the expression),
in the case of the class of slaves first mentioned ; whoever held
the land, was bound to perform the service, (by labourers,) or fors
. feit the land, which noather could obtain but under the like obli-
gation.—(Sir I, Smith’s Commenwealth of England.) Villaintenyres
merged into copyholds, first at the will of the lords, aud zfter-
wards restrained to the custom of the manor, and when manu-
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bounty, and obedienge for protection ; such; in-
deed, was the basis of the fabric, and on that
foundation the structure was devised om some
uf=the best propensities of the human mind ; but
the first principles of the system were completely
contrary to thé modern idea of liberty. This
idea had its rise and accomplishment, by the -in-
troduction and in the progress of a popular branch
in the Legislature : the beginning was almust im-
perceptible, and its progress slow. It was, in
fact, one of the fanlts of the feudal system, that
its counecting points were too distant; and what-
ever may be said of its tendencies to high mili-
tary spirit, and a love of freedom, there was in
its few degrees of rank, a principle of yapid de-
gradation, terminating in the unnatural debase-
ment just mentioned, which was evidently cal-
culated to obstruct the approaches to freedomy;
and smother all feelings of liberty in an habituak
submissiOn to arbitrary superiority. Its most' dis-
tinct tendency was, perhaps, to. arbitrary. mo-
narchy, or to an arbitrary aristueracy, both
equally unfavourable to the liberty of the great
mass of the people. In most reigns, the general
circumstances of the times inflaenced in a great
degree the turn of affairs; but.in the period

mission became frequent, it appears to have heen necesary
to compel the labour of the lower orders, and then statutes
respecting labourers wete enacted.
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of which we have hitherto treated, and for 10
inconsiderable time after, the power of the fendal
sovereign was such, that with ordinary talents,
or with superior abilities, he could balance, ur
guide to his pleasure, the political weight of the
nobles; but if the Prince happened to be of a
character unsuited to his station, the arigtocracy
seldom failed in showing strong marks of the
power of their order,

Lord Lyttelton, upon ther authority of Sir
Thomas Craig, places the maturity of the feudal
system in Europe, from a little bcfore the Con-
quest to beyond the times of which he wrote = :
in that, however, he seems to allude principally
to its effect with regard to property, of which
an extension of the rules of inheritance was then
taking place ; yet its influence, on the general
state of society was not to be supposed weaken-
ed, but rather confirmed and enlarged} for al-
though a more distant relation was allowed to suc-
ceed, yet e took the inheritance on the very
same conditions as before. It was then under
this system, which after a long period of opera-
tion and refinement according to its manner was
firmly and universally established, that the first
call of deputies from towns appears; and about
the same time, measures somewhat similar were

* Reign of Henry 1. ending anno 118g.
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advpted with’ reg,;ard to the lesser landholders, al-
though the “purpose of their attendance mnghr,
not be at first entirely of the same nature, inas-
¥Mch as the weight and scttled consideration at-
tached to the possession of land, was then su-
perior to any title or right that the inhabitants
of towns could, have. It was, perhaps, under
the impression of this known distinction, that
an  hypothesis has been assumeq, that towns
Jorming corporations, and endowed with land, had
a title to send deputdes to the great Councils *

“The begiuning of corporations in England is
pretty wcll ascertained not to have been before
tHé reign of Stephen. Dr. Brady, indeed, sup-
poses, that some immimities may have been
grantcd sooner. Under Henry II. the practice
increaséd, and in ¢he time of King John, many
towns had customs of tolls, pussage, pontage,
Jastage, and stallage, granted to them in consi-'
deration of certain annual payments to be made
to the King ; but there is little appearance of

* Dr. Gilbert Stuart composed an elaborate tract, intended,
among other points, to prove, that there were kpights of.
shires and burgesses from corporations, in the Saxon Councils,e—
Hust. Dissert, aa the Antiquity of the English Governnient,

+.The bcginning of such things can seldom be well as-:
cgrianed. . Some immunity or privilege might be given 1o a
town, for the.exercise of which, it might be empowered to*
choose, or mlght of necessity appoint some person or persons from
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their being made possessors of land for a long”
time after ; and, perhaps, many pever did possess
land of the King in capite.

I have been induced to dwell longer than might
seem requisite on the state of our Constitution
from the Conquest to the period when representa-
tion began to appear, in order to give a practical
view of the gcneral situation of the people and
government previous to that important ®ra, Dif-
fering {rom somé of the received statements of
the priucipal occurrences and usages of that age,
it secmed preferable even to risk the possible, and,
perhaps only tcemporary disapprobation of the
more cager class of readers, than cither to sa-
crifice what seems the most just view . of our na-

among its principal mhdbxtams This rmght happen early, and
there might be many infermediate additiohs and i improvements,
before it arrived at the state of a perfect corporation. The
city of Londun appears to have enjoyed some privileges before
the Conquest : the Conqueror confitmed or extended: them in
some small degree; it afterwards had a Portgercf appoin ed by
the Crown: then a Mayor. Afterwards, uider Henry I1I,
anno 1224, a common ceal was conferred on their Commemaltics
—Stowe, apud M Pherion's Amnals of Comimerce, sub anno 1224,
and Andrews’s Hist. Governmenty from 1066 to 1217,

It seems probable that this subject might be much illustrated,
and, perhaps, placed beyond doubt, by an examination of
the patent and charter roils, whieh are prescrved in the Tower:
the former from the third of Joln, 1201, and the latter from
the first, or 1199.=Sce Report om Public Recordsy p. §30
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tional condition, or to offer unexplained or un-
supported dissert from authorities which appear
to have been sanctioned by habitual approbation.
My pages have been thus insensibly multiplied on
preliminary matter, but certainly not unconnected
with a comprchensive understanding of the true
state of our rights and customs in the ages pre-
ceding that, when, I conceive, the House of
Coinmons took its risc,

We come now, at length, to the period when the
necessities of theCrown produced the fiist ap-
proaches to deputation from the people. 1t was
not, however, by any inliercut title of their own that
towns scut deputies ; but when the pecuniary neces-
sities of the Crown were urgent, and their inhabit-
ants appeared capalie of contributing materially to
the wants of the Exchequer, they were required
to send sowe of their inhabitants or burgesses, in
order to facilitate the assessments, instead of the
precedidg practice of imposing them separately by
the King's justices in their iters, which was less
convenient.

Notwitﬁstanding it had been established by law,
as wdll as any thing in which the reigning Prince
was a party could be, that the proper demesnes of
the Crown should not be alienated, yet the bound-
less prodigality of some Kings, the rapacity of
many ministers, the claims of powerful partizans
on occasions of undue successions, together with -
'a general misconduct in the collection of the re-
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venue, diinished, in a surprising degree, (e
income of the Crown after the Conquest. Sir
John Sinclir, in his History of the Revenue,
states the reduction to be, from 460,000/, unda
the Conqueror, to® 100.600/. wnder Jobn, and
to 80,000/. under Hevry III.  Other authorities
make the last sum only 40.000/. *, which, frem
the general circumstances of the reign, is rather
the most probable amount. it is then under
such a change, from the independence of the
govcrument, that we find thet towns are apphed
to separately, Ly letters or writs, for pccuniary
aid. The fir<t occurrence of this kind'is in the
fitteenth of King Jolin, when he was engaged
abroad in war, and had particular occasion for
‘a supply, which is completely explained by Dr.
Brady 4. He then directed letters to the follow-
ing towns, viz.

To the Mayor and Barons of London.

To the Mayor and good men of Winchester.

“To the good men ot Northampton,

Lincoln, Tloucester,
York, Canterbury ;
Oxford,

and to the following, under the denomination of
Burghs, viz.

# Sir J. Siuclair and Carte, % Aunswer to Petyt, p. ¢3.
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Hereford, Cambridge and
Exeter, Huntingdon,
Worcester, Bristol

and Norwich.

The writs distinctly express the object, as fol-
lows: ¢ And we earnestly require you, that, ac-
cording to what the same Bishop” (the Bishop of
Winchester, the prime minister of the time, who
had been before mentioned) ¢ shall give you to un-
derstand, you effectually apply yourselves to give
us @ subsidy, towtrd the relaxation of the inter-
dict, so that we may worthily commend your
kindness, knowing that what you shall give, or
lend, or do for us, upcn this occasion, shall be
Jully repaid with thanks.  Witness ourself at
Roochkell, ¢+

It must be unpecessary to make any remark on
the natyre of this document, as the intention of
the application to these towns is clear, and it
scems an inference tolerably probable, that they
were .hen the places of the greatest wealth and
consideration.

In the time of Henry III. there were various
assemblies, under the designation of « Conciliam,”
as had been usual before; the term ¢ Collo-
quium” was likewise applied, and another ex-
pression, ¢ Parliamentum,” new in this sense,

* Brady, ut supra, p. 40.
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came into use, not in consequeace of any change fn
the nature of that assembly,. but in*n advent#ious
manner, which it isboth impracticable and unneces

sary to account for #. The writ of the fhirty-eightlt
of this reign to the Sheriff of Bedford and Buck-
ingham shires, is the next public document, which
shows the necessitous state of the Exchequer,
and the consequently unusual measures resorted to

* Carte, vol.ii. p. 241. ‘Thisterm had before been used
hardly otherwise than by ecclesiastics, #d the following re-
markable notice of the sense they attached to it, together with
Mr. Carte’s observations, seem to give the most probable ac.
count of its origin. Among the Stututa Abbatum nigri Or-
dinfs, anno 1095, itissaid, ¥ Et'cum quidam post prandivm
proniores sunt ad loqueddum qued nmon prodest, quam guod
adificat audientes, ad amphandum cultum justicie qui in si-
lentio reperitur, statutum et, quod Parliamentuni quod post
prandinm in quibusdam claustris fierk consuevit, penitus intera
dicatur.” This occurs in Met. Paris, Addithmenta,

It seems to have been accidentally taken as a conyertible
term for Colloqumm and Concilium, and is said to have been
first nsed in a wiit, in the twenty-eighth of Henry TII. when
it is applied to the celebrated assembl)’ st Runnymead,  Itis
first used by M. I'ai , in the <ense now adverted to, in speaking
of the meeting, anno 1245, which he calls a ¢ Pardlamentem
generalissimum torins regni Anglicana totalis nobintas, vide-
licety, prelatorum tam abbarum, et priorum quam  episco-
porum, comitumn quoque et baotum.”

The term did not immcdiately cupplant the others that had
been used Lifore; for in the summons of the tweaty-tlird of
Edward 1. the words aie ¢ Colloquium et “tractatum,” aird '
the indorsement or titfe on the Claude Rofl, seems to be * De
Parliamento tenendo.”—Brayy on Boronghs, p. §4.

X “
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“for the purpose of ¢btaining supplies. Ié»ib tnne-
cessqry to notice the arguments raised to prove an
instanee of county representation upon this occa-
'gion, as it isobviously nothing elsethan an uttempt
to obtain a supply from the lesser order of “land-
holders, by means of deputies from the countics,
after the' usual application had failed. The She-
rift is instructed to explain the King’s necessities,
and effectually to induce the hnights he was to
cause to be sent before the Council to promote a
competent aid. ‘A like writ was at the same time
sent to the Archbishops and Bishops to summon
rbefore them the members of the Charch, in order
to prevail on them also to make' &' voluntary con-
Aribution #.

On various occasions in this reign, knights
were called upqn from the counties, but the many
differences in the manner of doing it évidently
prove’it to be a new expedient, occasioned by the
want of money, and the imbecile ¢haracter of the

'King. "Thechoosing of two knights in the fourth
of the reigm, to collect a tax -}, seems also a pre-
lude to others of that description being called
upon, and employed in a body, for the purpose of
facilitating similar objects afterwards. Thete
were, on different occasions, one, two, .three,

*® Brady, Animadversions on Yani Anglorum Facier nova,
p- 812, ‘

§ Tyreell, vol, iii. Appendix, p, 13
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and four, summoned *. In the forty-ninth oi"'
Henry TII. we find the famous Parliament, pum-
moned, in fagt, by the Earl of Lcicester, who
held the King and kingdom in his power. There
is every reason to believe that it is the first occa-
sion on which representatives from towns were
called. The irregularity of the whole procgeding
15 evident from the details and documents care-
fully exhibited by Dr. Brady.' The persons sum-
moned, wene twenty- three barons, all.of the re-
bellious party, and ‘who were in‘arms against the
King, one archbishop and eleven bishops; one
bundred and seven inferior ecclesidstics, two
knights from each county, four persons from each
of the Cinque Ports, and two citizens or burgesses
from ¢ York, Lincoln, and the other boroughs
.of England s} :" these were not to be elected, but
ahe sheriffs were to cause them o come. It is
«hiefly to be remarked of this assembly, that the
members of the superior order were all the known
friends of Leicester, and not. one half of them
entitled to sit; that he was in particolar favoor
-with the clergy, of whom three-fourths of the
number summoned did not hold so as to be en-
titled to sit, and never had sat in Parliaments ;
-finally, the sherifls were of his appointment, and

*.Whitelock on Pailiamentary Writ, vol.1. p. 458. Brady,
Answer to .Petyt, p. 140. Brady, Appeadix to vol. ii. of
History, passim.

4 Brady, Answer to Petyt, p. 156

K 2
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-they directed the returns from the ‘coupties
Littlg is known of the transactions of the mecting,
nor Sﬁn this successful rcbel’s policy on the occa-

<sion be discoyered ; he was soon after overthrown,
and the King was re-established in the govern-
ment.

As‘ ho constitutional right, or practice in repre-
sentation, can be grounded upon this transaction,
it is unnecessary to make it the subject f any
farther remarks. ,On the restbration, as it may
be said, of the King, a Parliament was called,
but without any of the above-mentioned extraor-
dinary members, who were never again summoncd
m that reign,

The period after the reign of Henry L. ap-
pears, for several reasons, the probable epoch of
a change in many circumstances nearly connected
with our present Constitution; and upon them
and their nataral consequences, have the founda-
tions of the subsequent improvements been formed.
The great reduction in the revenue of the Crown
WS an important change, which tended to add
much weight to the national Council or Parlia-
ment; and the frequent distress and il manage-
ment of Henry made them sensible of it. They
often refused him supplies, which, togcther with

* Carte, vol. il. p. 151, and 257. Brady, ut supra.
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the want of resourcc on his part, and his uncegsing
prodigality, tended every way to weaken hi?sau-
thority. The second order of landholders had,
in the natural course of things, been increased,
and when that circumstance came to be conspi-
cuous, it would naturally follow, that they must
be consulted as to aids and supplies ; hence, un-
questionably the various calls of deputies from
that erder. It has been sald, and*mth much ap-
pearance of probability, that aﬂcr the buttle of
Evesham, a new policy was adoptcd in the sum-
moning of Peers or Barons; it appears, indeed,
that titular honours were in some degree in use
in the early part of this reigu*, and a law is sup-
posed to have been made, although now lost, re-
stricting the appearance in Parliament to those
persons only, to whom the King’s writs should be
directed ; the more frequent sumulonses, also, of
knights, or representatives from the countics, is a
measurc not uniikely to accompany such a devia~ '
tion from former practice. Under Stephen, the
division of great baronies in grants, came first
into use. In the course of Henry IL’s reiga,«fa-
cility was given to alicnations for the encourage-
ment of crusaders; under Richard 1. this cause
operated still more powerfully ; and in the timc of
Johun, it has been thought to be wyore systemati-
cally encouraged by one of the clauses of his

* Sclden, Titles of Honour, part ii, p. 59T,
K 2
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‘Harter, These circumstances, together with the
unaWidable paniition of property in the course of
time, by the multiplication of the different branches
“of families, who must all, in some measnre, ap=
pear in a style appropriate to their rank, must be
conceived to have had considerable effect. Many
of thebarons were, besides, much reduced by the
consequences of the battle of Evesham, and therehy
the King could the inere easily use his pleasure in
calling enly those he approved of. This policy
was followed by ‘Edward I. and continued va-
riously, until, at last, the title to a seat in that
chamber of the Legislature settled as it now rests,
on the King's patent, and writ *» There seems
but little difference, whether a right descend by
virtue of a patent, or any given description of pro-
perty, under thre denomination of houour, castle,
or barony; but, when the title to sit by tenure
came o be shaken, and governed by the additional

sanction of a special writ of summons, which, in
the beginning of the practice, was exercised ad
lilitum Iwgzs, and sometimes’ hac vice tantum +,

W Some®few exceptions to this might remain, but they need
‘not be noticed here.

+ Prody. ¢ Neglexit ntique Edowardes I. multos quod
vocuet Henry 111, etiam filios plures, quorum ipse patres ad-
misicsity alils interim jutroductis. Sic antiqua illa Baromum
dignitas, secessit senstin in titularem et arbitrarlam, regioque
tandem diplomate idcirco dlspemata oot —=Spleman, Gloss, wvoce
Bao.

According to Domestay-Book, thete were, towards the end
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it will readily be perceived, that the Crown Had
thereby a very great command ovef an assemdly so
constituted. In other respects, the rules of de-
scent of lands were gradually enlarged, while the
limitation pf remainders, in patents of honour,
became an object of more distinct restriction in the
respective grants.

The protection which trade acquired by the first
privileges of towns, contributed to gencral im-
provement, by the diffusion of the various, pro-
ductions of: the country, as well as Lthe introduc-
tion of many eonveniencies ; hence, encourage-
ment to commerce, and profit to those econeerned
in it would imperceptibly arise : and when finan-

of the Conqueror’s reign, not quite seven hundred tenants in
capire, great and small, cxclusive of ecclesiastics; and about
three bundred and fifty of these tenants were possessors of ho.
nours, or great baronies, In the time of King John, we know
from his charter, that the difference in the consideration of the
greater and lesser possessions rendered it expedient to declate a
different mauner of summoning them, the former being reckon-
ed iudividually worthy of special writs from the King, while
the latter were to be called only generally by the sheriffor==In
the time of Heary 1I1. anno 1257, there were remaining about
two hundred and fity baronial tenures; yet the inferior sub-
divisions of propetties had very probably incrca‘sed much be-
yond the first appearance from that simple sfatement ; an hundred
baronies might be divided mto a comparatively great numbefof
swall tenures.in capite, and many of those two hundred and
fafty remaining were prob®bly reduced, which would still aug-
mens the m.lmber of small holdings.

K 4
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“cial difficulties were often felt, from the diminu.

tion\(f the proper revenue of the Crown, the in
habitants of towns would naturally become objects
of taxation, and the more particularly, as about
the same time the advantage of such privileges,
under the circumstances of the period, came to be
peculiarly felt and desired *.

.. Inthe reign of Edward I. the calling of deputies
from towns becomes an object of importance, as
one of the purposes of this treatise is to show the
origiu of that occurrence, together with the causes
and manner of it. The representation of counties
scems materially different ; we can trace to a very
early period the privileges and superiority attached
to the possession of land in a certain manner,
while in the saine age the number of persons so
possessing it wgs evidently very small. We also
find in the progress of time, that proprietors of
this description increased much 1 number, while
the cxtent of the respective possessions was pro-
portionally diminished, for it ne::csa,arily so hap-
pc_r_:ﬁcl..“as s property came to be divided.  Therg re-
mained, howevery a certain number of land.
holders whose possessions were still so consider-
able, as to preserve them in stations of very ma-
terial and substantial superiority ; it must follow
that individuals thus very uncqually circumstanced,

* Caite, Edwaid I.
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¢ould not, personally and together, exercise the
same rights without so great irrconvenier}/e as
would naturajly operate to remove the inferior
persons from 80 unsuitable a conjunction; and as
the propeity held in small quantities, when the
number of people possessing it was much iucreased,
formed in the aggregate a considergble proportion
of the whole, it is casy and natural to conccive,
that their rights would be exercised generally, and
by deputation.” In this manner, aided by the
considerations mentioned before, I apprehend,
arose county representation.

Much has been written on this subject by va.
rious authors ; Mr. TTume’s History contains se-
veral very apposite remarks, from which it is bardly
possible reasonably to dissent; and that book being
in every one’s hands, it is unuecessary to cnlarge
on the matter here. The period when knights
for shires were first summoned, is also rendered
the less usefully interesting, when the manner and
reason of the thing can be so obviously traced; the
practice was doubtless established by degregs, We
have seen that in the fifteenth of King John, the
principal towns were applied to for an aid under
a pressing exigency ; and in the end of the same
year, theve is a writ for four knights from the
county of Oxford,  ad loquendum nobiscum de
negotiis regni nostri.” The several uusettled calla
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of kniglts under his successor have been noticed,
and Kgimately the measure came intoa more usual
practice.

Before I proceed to state the first summonses
for the deputies from towns, there is one very
rematkgble and authentic proof of the rank their
inhabitants then held in society, thich should not
escape potice, and is very material to be remem-
bered, in considering the probable cause or reason
for their introduction into Parliament. In the
twentieth Henry I, anno 1235, to prevent the
disparagement of wards by unsuitable marriages, a
law was made which runs thus, #rd as touching
Lords, which marry those that they have in ward to
villains, or other, us burgesses, where they be disw
paraged, if any such, &r, the Lord shall lose the
wardship unto’ the age of the heir *.” |

, Now'the wards of a Lord could not be tenants
in capite, but, in fact, below the lowest of that
order; they were, however, of a degree that
would receive disparagement by marriage with a
burgess; what, then, must the rank and consi-
deration of 4 burgess have been, wlien the mar-
riage of persons of such condition with them,
greated so great disparagement, that it was neces-
sary, by law and a considerable penaltv, to guard
against it ?

* Stat. of Merton, c. vi.
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In ‘investigating the histories and authorjties
of the times of Edward }. we find that arthors
differ as to the dates of many of the Par.
liaments then called ; in what follews, however,
evetry thing that seems well supported, and is ma-
terial in regard to representation and its purposes
in that period, will be stated *.

In 1273, the first of Edward 1. it is said that
the guardians of the kingdom (in absence of the
King) summoned a Parliamenit, in which were
four knights from each county, and four deputies
from each city : the object of the assembly was
merely to take the ocath to the Kingt. This
meeting is somewhat doubtful, as it is not cor-
roborated by ‘historians in general ¥, avho had
the same authority before them as that on which
it is above moticed. In 1275, a Parliament was
held at Westminster, but no deputies from towns

* There appear only two statutes in the reign of Henry III.
that show the concurrence of any council, and such as is men.
tioned seems to bave conmsisted only of peers and tenanis iz
capite ¢ that held at Marlebergep anno 1267, is sjgied fo have
been composed of the more discreet men of the realm, as well of
He ligher, a; of the lower estate ; which seems 1o correspond
with the rule laid down in the charter of John,

t Tvrrell, '

1 This assembly is, indeed, somefimes mentioned as merely
for the purpose of declaring the succession to the throne, Ed.
ward being at the time in Palestine, deeply engaged in the haly
wars,
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arémontioned any where; on this occasion the
ﬂtau\ﬂQof Westthinster first was cnacted.  Another
Parliament is said to have been Licld this year, also
without deputies from towns, and in which it is
supposed ‘some laws were made that are not print-
ed *, and a tax granted. The acts preserved are,
by autkority of the King and his Council, with the
assent of Archlishops, Bishops, Albots, Priors,
Earls, Barons, and the Commounalty 4 of the
realm, being thither summoned.}. In 1276, a
Parliament was held, but no deputies are men-
tioned; several statutes were made, some of which
are clearly enacted by asthority of the King's
Council § : a tax was granted.—In 1278, a Par-
Lament tvas holden at Gloucester, where several
laws wer® made, “ the more discreet men of the
realm, as well of the high as of the low degree,
being called thisher.® The greater and lesser,
barons or tenants in, capite are, without doubt,
here meant ; but how the lesser came, whether

* Tyrrell. )

4+ This word is gne, upon the sense of which, in those times,
much T Bhce of opinion has heretofore prevailed s it being
contended by some, that it signified representatives for the
Commons, or the smaller freeholders and inhabitants of towns ;
but Dr. Brady has proved, as has been observed before, that it
meant only the cémmunity of those named, and that they were
considered the community of the realm. And of this opinion
js Mr. Hume, Appendix 11, to Ifistory.

1 See Statutes.

§ Stat, at large; 4 Edward I, Stat, 3. .
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individually, or by deputies, docs not appear ¥ ;—
In 1279, we find a Parliament-or,Great Coutéil,
in which no deputies appear ; in the princigl law
now enacted, the authority is stated to be, the
King, by the 'adv:'iw of his prelatcs, earls, and
other livge men of his kingdom, bcing of his
. Council 4-. Ta 1263, the 20th Jan. two cxtraor-
dinary assemblics were called on the same day at
different places. The sheiiffs were required to
cause to come before the King or his connnis-
stoners, all who were able to baar arms, and who
had twenty pounds a year, and were not serviug
the King in the Welsh war; alco fur Anights
from each county, with full powers tfrom its com-
munity, and two men of evcry (ity, lurgh, and
mercate town, for the commons of the .ame, to
kear and do the things which on his bebelt he
;should cause to be shown unto them }. Those
from the northward were to meet at York, and
from the southward, at Northampton. Iibm the
preamble or beginuing of the writ, it apposrs
that the King was then intent on a complcte con-
quest of Wales, which may account for one part
of the summons. The clergy were sithutened
in a similar manner, but for the express purpose
of giving an aid § : this indeed appears to have been-
also the object for assembling the liity, wha

# Ruffhead’s Stat at large; 4 Edward I. Stat. 3.

+ Stat. of Mortman, + Tyrzell.  Brady.
§ Br 4d)-
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granted extraordinary subsidies very readily ®.
Of the towns sammoned, or that were represented
at these assemblies, no list scems to, be extant :
the writ on the occasion directs no election, the
sheriffs being merely to c.use the parties to ap-
pear.

The King, pleascd with this experiment, which
had produced the desircd supplies, again sum-
moned another assembly of deputics from towns ;
they sat at Acton‘Burnell, in fh;: month of Oc-
tober of the same year. For this the sheriffs
were directed to cause two knights to be chosen
for every county, and similar writs . were directed
to the Mayor and Sheriffs of London, the Mayors
and citizens of Winchester, York, LExeter, Lin-
coln, Canterbury, and Carlisle; to the Muyors
and Bailiffy of Newcastle-upon-Tyne, Bristol,
Grimsby, and Lynn; to- the Mayors und good
men of Northampton, Yarmouth, Hereford, Ches-
ter, and Worcester ; to the Bailiffs of Norwich,
Nottingham, Scarborough, and Colchester 5. and
to the Bailiffs and good men of Salop 4. The ob-
ject of this Assembly or Parliament, according to
the.writs to the nolility, was, that after conference

* Carte, vol. ii, p. 257.

+ It has been contended, because there appears a hlank on
the roll after the names of those places, that many more were
summoned at this time; the conjecture may possibly be welf
founded, but no reliance is to be placed on it.
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knd with tlzen;, the King intended to ordain yat
_should be done with David Prince of Wales. "And
according to the writs for counties and townls, the
object was, to speak with the King upon these and
other things*, . All that appears to have been
done by the Commons at Actor: Burnell +, was to
agree upon an aid to the King, ualess it might be
petitioning for the statute ‘“ de Mercatoribas,”
which was made there, and is entirely calculated
for the benefit of .traders; the enacting authority
is « The King by himself, and by his Council, hath
ordained and established }.”—Prince David was
tried before the Peers at Shrewsbury, previous to
the meeting at Acton Burnell.

In 1285, one Parliament at least was held, but
there is no mention of deputies ; many liws were
made, and the authority appears tg be the ¢ King
in his Parliement provides, and hath ordained,” &c.
In an exemplification of the charters then passed, it
appears that the King was supplicated to that effect
by Prelates and other ceclesiastics, also Earls, Ba-
rons, * and other secular or lay persons §."—In
1286, a Parliament, conference, or gen;}a ‘coun-
cil, is mentioned by Tyrrell, but its members or
transactions do not appear.~In 1289, another

* Appendix to Tyrrell, vol.v. p. 209, where the writs are
given.

7+ Catte, 1 Stat. at large. . § Ibid. and App.
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Pagliament is mentioned, but very imperfectly de.
scribed,—In 1290, we find a Parliament, and a
writ to'the sheriffs, directing them to cause to be
chosen in every couuty, two or shree of the most
discrect knights ¥, et ad laborandum potentio-
ribus,” (translated), the ablest for dispatch of bu-
siyess, to consult and consent for themselves and
their communities, o such things as the Earls,
Barons, and great men, shall think fit to agree
upon. In the beginning of the writ, it is said that
the Earls, &c. hadsspevially requested the King to
have conference and treaty with themselves and
others of the countics, * concerning ceMain mat-
zers.”  Upon this occasion there was a tax grante
ed 4, and several laws were made, of which the
aythority, according to the statute }, is the ng
in bis Pwliament, ¢ at the instance of the great
men of the yealm, granted, providdd, and or-
dained ;” wlso, for the affection he bears ¢ unta
his Prelutes, Larls, and Barons, and other of his
realn, hath gramed.”—1 sce hittle reason to doubt
that these statutes were made in the Pmhament to
\xb&m above-mentioned knights were ealled.
They contokd regulations concerning the aliena«
tion of Jands, which wuie new and important, and

* Braly, Avcwer o Petyt, p. 149

§ Tynell, volo vo Ay ndds, p. 130, Brady, Hist, vol. il
p-96. Iyncil, vol. iv. 1,182,

1 Stats, Westm, third, and (Quo war.zato,
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besides fit subjects on which such knights or

tlemen from the counties might natarally be Con-
sulted. Tn 1292 and 1203, there appear by the
statute-books to have been Parliaments held : the
former is called a full Parliament ; and the en-
acting authority tuns nearly in the same style as
before: we know hardly any other circumstances
of them requiring notice. In 1204, there was a
Parhiament on the 12th November, which was in
the twenty-second Edward I.  Upon this occasion
four knights were summoned by tvrits to the sheriffs
to the following purport ; whereas we desire to have
conference and teeatywith theearls, barons, and othet
great men, upon certain arduous affairs concerning
us and our kingdom on the morrow of St. Martin,
&c. we order you to cause to be elected two knights
of the most iscreet, and allest for the dispatch of
business, ** ad laborandum potentiogibus,” and cause
them to be with us, &c. with full power for them-
selves and their counties to consult and cohsent to
such things as the said earls, barons, and great
men shall, by agreement, ordain, &¢~—Then un-
der date of the following day, there issued other
writs, which, after reciting the preced;né ones,
order, that besides those two kuights, the sheriffs
shall cause two others to be chosen, * legales, et
ad laborandum potentes,” and cause them to come
with the former, &c. * ad audiend. et faciend.”
to hear and do what shall then be more fully

L
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ingd * .~—~Nothing -that concerns this inquiry
.&d of their dransactions, excepl that a tax was
agreed” op~—Another Par liament was summonﬂd
the following year, 1295, and the 23d of the;
reign. The writ states, that wﬁﬂwas the King
wished to have conference and treaty with the earls
and other great men, about providing remedies for
the imminent dangers of thg hingdom in those days,,
whergfore he had summoned them to be, &c. in qrder
ta treat, orduin, and do, *° ad tractendum, ordi~
neandum, et faciendum,” how such dangers might
be obviated : the sheriffis ordered to cause to be,
¢bosen without delay, two knights of the county,
two citizens of each city, and two burgesses of etch
borough in is, of the most discreet, ** et ad labo.
randum potentioribus,” and cause them to appear,
&c. so that.they have full power for themsclves,
their counties, cities, and boroughs respectively,'
to-do then what shall be ordained by the commont
aduice,' *° ad faciendum quod tunc de communi con<
stho ordinabutur,” &¢. 4

Such is the literal substdnce of this writ, which
was Sentto all the sheriffs of England, No laws’
appeat to have been made at this or the preceding
Parhament, but the principal object towards the
defence of the country was most probably a supply,

* Brady, Aaswer to Petyt, p. 151; and Treatise on Boroughs,
p. 61.
+ Brady, ibid, 155
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and it was granted accordingly *. The clcxgy
had been assembled by a particular writ, which
will be mentioned hereafter. For this dssem.
bly, it is said, writs were scnt to about fifty
cities and county-towns, and to about seventy
other populous dnd trading places, but rather
towns of acient demesne than boroughs., and
barely able to pay the wages of their deputres, for
which reason many of them were not summoned
again +.—The next Parliament is in 12006, of
which we hardly have any thingsnow recorded but
that an aid was granted ; and in the following ycar
there were two or three Councils, or Parliaments,
held, concerming which there appears nothing ma-
terial to the present purpose. It is highly pro-
bable there were knights from the counties, and
there might be deputies from towns.—In 1297,
two Parhaments or Councils were held, in which
there were knights, and possibly citizeus and bur-
gesses, as a tax on towns was granted.—In» 1208,
the twenty sixth Edward 1. there was a Parliament
at York, at which there were knights, citizens, and
burgesses ; the fepresentative parts of this as-
sembly consisted of two knights for each o iiiirty=
seven coeunties (Cheshire, Durham, and Mon-
mouth, being excepted) ; and two citizens or bur-
gesses for each of about ninety } towns. .The
proceedings of this Parlament probably form a

# Brady, Carte, Tyrrcll
t Carte. 4 Ibide
*L2
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pak_ of the many public documents of the reign
that are lost. ‘In the following year there were
one or two Parliaments or Councils, of the mem-
bers of which, the author has not met with any
dccount ; the statutes of the time convey no difs
ferent description of the enacting authority than
what<preceded, and has been noticed.—In 1304,
and the 29th of the reign, a Parliament was held,
and to it were summoned the same knights, and
the same citizens and burgesses as had been sent tv
the preceding Pdriiament*. The writ contains
variouis other matters, different from what appear
before or’after, but not necessary to be noticed
here, unless as one of the nuinerous proofs, that
show the novelty, and unsettled state of repre-
sentation. The little that is preserved of what
might be transacted at this Parliament is imma-
terial ; but at the preceding assemnbly, where the
same representatives had attended, several laws
were mhade by the authority of the King, ¢ at the
request of his prelates, earls, and barons, as-
sembled in his Parliament 4.”—In 1306, and the
El_]_irwurth of the reign, the summonses run
again n a different manner ; two knights and two
citizens from each county and city were to be re-
turned, but from each borough two or one burgess
according to its size}. On this occasion a tax
was granted.—Ia 1807, there was a Parkament

* Brady, Answer to Petyt, p. 152.
+ Stat. Art. supra Chartas.
3 Wat, Brady on Boroughs, Appendix, No. r2-
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at Carlisle, in which there ywere deputies from
towns. It consisted of eighty-séven temporal
peers, twenty bishops, sixty-nine abbots and
priors, other of the inferior “clergy,*two knights
of every shire, and two citizens and burgessecs Qf
every city and boropgh *.

Such was the changcable form of representation
under Edward I. at some period of whose reign,
that of towns must indubitably le comsidered to
have taken its rise, for the assembly under Mount-
fort’s usurpation can be viewed in no other light,
than as the transitory experiment of an upstart
rebel, It was now an expedient devised and suc-
cessfully practised by a legitimate prince, for rais-
ing the supplies which his predecessor had found
it so difficult to obtarn,

It scems agreed by all authors, that the King
could talliate or tax, at his pleasure, his demesne
townst; the power, however, was to bc used
with discretion, and it had not been customary to
exercise it so frequently as the King's occasions
came now to require supplies; it was, hesides,
effected in 4 manner obviously incenvenient ; it
was uskal to send the King’s justices or other
commissioners to each place, to demund ‘the con-
.tribution, and agrec with the people on the atnount.

¥ Stowe, Chrom
» 4 Sce particularly Brady, vol. 1, p. tige
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Historians often mention these circumstances, and
Mr. Carte gives a particular instance in the twenty-
second of this King. After the barons and knights
had granted an aid, the city of London and others
were trcated with, and made a grant (as it was
then called) of a sixth of personal estates * : this
was Qenc when there were evidently no deputies
from towns in the Parliament. London was par-
ticularly applied to first, as an example to others,
and then, <€ there were commissioners appoinied to
ash, require, and effectually induce i person, the
men of the King’s demesne cities and towns, in all
the counties in England, by all ways they should
see expedient, to grant a sixth part, as London
had dpne 4-.”—In the following year, the twenty-.
third of his reign, the public exigences increased ;
France was making mighty preparations for inva-
sion, and meditated the destruction of England.
Upon this great national urgency, it was natural
for a Prince of Edward’s vigorous talents, to adopt
extraordinary measures, and call forth all the re-
sources of hiskingdom in its defence. The towns
«in ggperal had acquired what was riches in the
then scale of things, and it was fit that all should
contribute to the general exigency; they were,
thercfore, summoned to send deputies to a great
national assembly, as appears by the writ just
regited, in order the more effectually to co-ope-

"* Carte, vol. ii. p. 268. Brady o Borughs, p. 6.
£ Tyrrell, vol. iji. p. 1824
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rate, in, what concerned so deeply every part of
the state, - Thegreat riches of the’clergy 1n those
days made their contributions an object of ‘conse-
quence in the general scale of taxasion, and:this
was so much felt, ‘that proctors or deputies of the
inferior clergy, were summaned, then also for the
first time; and, therefore, the regsons and ncces-
sity of it* were particplarly explained to the
Archbishop of Canterbury, in the writ by which

he was prde‘;:id to apprize the clergy of lis pro-
vince of the King's pleasure orf that head.

This explanation of the first assembly of deputies
from towps, seems as clear as such a circumstance
can b expected to appear in that age+f: the repre-

~sentation of the minor tenants in capitg, or free-
holders, wasan vaxonpconsequence of the increase
of their namber, under tenunes whch carried along
with.them the onigingl right of attending the King's
court ; for,when they becamc numeroys, and the
aggregate of their possesgivns considerable;, the
King’s gecasions for taxes being at the same time
wgent, such pegple could nat well be assessed
without spme. consujtation, some agreement on
the matter ; and it was equally. natpral that they
should be r¢quxr%d,‘ on the, part of the ng, and

* * Biady, Answer t6 Petyt, p. 155y where thi writ is given,
o Bue, vol. 5. p. 284, Cm‘te,. uy supra, and Brady
passim, .

L4



‘T52  HISTORYCAL REFLECTIONS ON THE

disposed, on their own parts, to send deputies to
treat, ascertain and agree upon such contribu-
tions, ‘as might answer the public exigencies on
the one hand, and be reasonable for their means
and circnmstances on the other. The system of
representation, or deputation, might, from that
trial, be the more readily extended to towns, when
the urgency of taxation increased; but it is utterly
inconsistent with the known state of persons in
that age, to suppose that the representatives of
towns had at first any share'in the legislative
power. The clergy were then unquestionably
more independent of the Crown than the inha-
bitants of towns; and one of the very few cir-
eumstances handed down to us concerning the
proccedings with regard to. taxes, in the reign of
Edward I. shows how an opposition on their part
to the King's measures was then treated. A large
aid having been demanded, which the bishops
seemed willing to grant, but the majority of the
next orders standing against it, the King sent a
paity of knights into the room where they were
assembled, and ¢ Sir John de H«uermg thus ac.
costetl "em on the King’s behalf; It is Ilis Mas
Jesty's Dleasure, that you now grant. him hajf of
your revenues, and let him that* dare contradict
tiis, come forth and show himself, that he may
bo known; uponswhich the lesser dignitaries,
weing  affrightened, .immediately comphed with
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the King’s demands*.” It will from hence
be readily judged, how umavailing an opposi-
tion in an inferior body must have becw, and
we may safcly conclude, that the meeting of
deputics had for its’ object in those days, the
manner and means of raising the supply, rather
than any eftective power of granting and refusing
it. The new measure varied nearly as much in
its manner during the succeeding reign, but be-.
fore we proceed upon it, a cursory retrospect ol
the gencral pblitical circomstanees of the govern-
ment under Edward I. will be no inapposite intro.
duction,

That the legislative authority had not mate-
rially changed its situation, will have appeared
by the notices of the enacting power, recited in
the scveral statutes referred to, and from which
the others differ very little 4. The provisions of
the charters were certainly coming more into use,
and their beneficial effects began to be felt ; Ld-
ward I. enforced the execution of the statutes by
all under him, but observed them no more himself
than suited his occasional purposes: suffering, as
fur as depended bn him personally, no one to
violate the law, but indulging bimself in its in-
fringement with a high hand. He levied.money
of his own authority ¥, and practised interference

* Tyrrell, Hist. vol, ili. p. 807
4 Reeves’> Hist, of the Law. 3 Tyrrell and othess.



154  HISTORICAL REFLECTIONS ON THE

with the course of dlstnbutwe Just:(:e, notwith-
standmg the pﬂovxs:ons agamst such ahuses. He
fined, the judges by his own authority *, and he
put th«e whole body of the cle;gy out of the pro-
tecnon of the law by an edict x;equﬂy similar. He
had the weakness and the wickedness to obtain &
dispensation from the Pope, to free him from hjs
cath to obserye the perambulatxons, &c, of the
forests ; and complamed of the Ss.ptch having
2 like absolution from’ theu‘ engagements to
hxm—h Netwithstanding all this, Edward I. is
styled, one of our greatest and opr best pnnces
Tt has indeed begn said, that when abselute power
falls into the hands of an able,and a good man, a
nation will prosper and be beneﬁted by his go-
vernment, and the apothegm receives some illus-
tration, from this princels reign. , Edward called
several Parliaments and Coyncils that I have nqt
,ment‘xoned .as, the transactions of ghe time are
but imperfectly, preserved, and it is difficult to re-
concile mahy of, tbe statements and dates of our
historians with other ;anthorities upon the same
Jiead We have, however, proof that thp depu-
ties jrom,wwns transacted tbf;zr busxqesgiby them-
pelve.s, for by a record which Dr. Biady, has print-

"a Repvcs s History of the Law. He says that from the best
consideration of the different’ accounts of that transaction is
does not appear to have beeq, passed in Parliament, but tohave
W“ a mere excrtion of rega! power. —Vol. ii. p, 277,

+ Tyrrei!.
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ed +, of the thirty-fourth of +this King, it appears
that the temporal peecrs, the clerrry, the knights,
citizens, &c. weré first assemUled before the King's
council, by whom it was shown therh, on the part
of the King, what reasons and urgency there were
for a supply ; then the prelates, ewrls, barons, and
other great men, with the knights of shires, taking
the same into consideration, made a grant, &c.
Aftcr this the record proceeds to say, the citizens
also, and burgesses of cities and boroughs, and
othcrs of the King's demesnes, bem«r together, and
treating concerning the premises, considering the
burdens, &c. granted the aid ; and they seem ge-~
nerally to have been dismissed after that busi-

ness .

There is a statutc in the reign under considera-
tion which deserves particular attention, namely,
that which is commonly designated, ¢ Dé tallagio
non concedendo.” Owing to the obscure diction
of those times, the various impositions in use are
occasionally confounded by reason of an indiscri-
minate application of different terms in denotiag
them. It is, however, certain, that the Kings
- were anciently entitled to an aid called tallagium
from their demesne towns exclusively, which seems
to have been of a different nature from the sup-

* Appendix to Answer to Petyt, p. 29.

+ Carte, vol. ii. ps 259, Hume, volsils p 286. Tyrrell,
wol, iii. pe 145s
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plies called scutagium vel auiilivm in John’s Char-
ter ; these were imposed on personal effects, and
had been usually grinted by the great councils of
clergy, nobility, and temants in capite, on whom
depended all towns and inhabitants that held not
directly of the Crown, and were liable to talliages
as hasc been stated. Sceing, then, that by the
policy of assembling deputies {rom towns generally,
who could, when sitting by themselves, be induced
to agree to assessments upon their order, the King
was likely to cstablish a new method of obtaining
supplies, in an easier manner, without the intep-
vention of the barons, and, perhaps, to a greater
extent than had before heen practised, there is
good reason to believe that the clergy and nobility
availed themsclves of an opportunity peculiarly fa-
vourable, which then occurred * for preventing
the King from bcing thus rendered so far inde-~
pendent of them. Although there may, perhaps,
hawe been dcputies from towns in the Parliament
when. this law was passed §; yet it is uncertain,
and there is no appearance of their having had
eny share in the measure. Such, therefore, seems
to be the consideration to which we owe this me-
morable law. Its object was clearly to prevent
the general taxation of towns taking place, with-
eut the concurrence of the harons ; for had it been
acted upon literally and fully, the representatives

* Carte, VOL iit.P» 274
4 It has betn doubted, whether this was in the s 5th or 34th
of Edward I.I incline to the former date,
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of towns would have exercised a veto upon every
tax, with the same effect as the’ barons * ; but
that was a matter very far from being in contem-
plation ; and was in fact incompatible with the na-
ture of things at the time. This general restriction
against imposing taxes is therefore more properly to
be considered, as a measure resulting rather fromnthe
jealousy. entertained by some very powerful barons,
of the eontrol they wished to preserve in the state,
than any real care of the propcr interests or rights
of the towns. It was, however, a happy ap-
proach to the system since perfected, and formed
a barrier between the highest and the most defence-
less powers in the Parliament, which, by change of
circumstances and times, the latter has at this
day improved to a degree that it is not necessary
to pojnt out. :

There is, in the histogies, mention of a speech
on the part of the King to the Parliament in the
year 1301. Something to that purpose may pro-
bably always be supposed to have taken place, hut
this is the first of which the particulars are given.
It is also said, that some discontent was expressed
in Parliament upon grievances, and that the King
gave assurances of granting the necessary redress,
in order to forward the business of a supply, then
very pressingly wanted +.

* See the Statute,
4 Tyrrell ; but not neticed by other authors.
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The first occurrence worth noticing respecting
Parliament in the rcign of Edward II. is an alter-
ation in the writ by which the representatives both
for countics and towns were to be chosen ; it had
before been directed, that they should have power
T0 D, ‘“ ad faciendum,” what should be or-
dained ; it was, then altered, and they were to be
empowered to 4o and consent, ¢ ad fuciendum et
consenticndum.”

Yet the words of these writs cannot, in point
of fuct, be taken for conclusive as to the real
officc of the persons returned ; because, among
other 1casons, it is found that the functions im-
plicd were not actually performed.  Mr. Carte has
well observed, that the true meaning of many
words in those days is not to be interpreted ac-
601'ding to the were etymological import now held ;
the subject matter and ysage of the times are to
be kepi. in view, because many words were used
in meanings that could not now be interpreted,
but by an attention to the circumstances to which
they arc applied, and which alone will lead to the
true understanding of them, wheu no inference
from the prescnt received import would perhaps
cnable us to make out their'right sense ¥.

# There is a statute of Ldward IT. which has fortitle, # Ne
quis occasionetur pro feloniis ccu transgressionibus,” &c. It
would be certainly impos.ible to coujecture the meaning of the

2
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It w;xs under the same writ to the -Lciifs that
-both county and town members were chosen, and
the powers they were directed 'to be invested with,
applied equally to both. We have ‘also seen that
the knights from counties did sit, at first, with
the barons ; for notwithstanding they were per-
sonally inferior to them, yet officially, and as re-
presenting a great number, possessing privileges
similar in nature, although inferior in degree to
what so much aggrandized them; so circum-
stanced, they were admitted torshare in the ges
neral consideration of the whole assembly; but
it cannot be contended, that under Edward II. the
citizens and burgesses exercised or claimed any
such privileges. When we look to the writs for
knights, before citizens or burgesses were called,
we find, as hath been stated, that they were re-
quired to be empowered to consu/t and consent ;
but when afterwards, the writs were for deputies
both from counties and towns, the object «f the
coming of both was at first, according to the

word oécatitnetur, without examining all the circumstances itr
connexion with it. .
A view of the present meaning alone of some old terms may
have either originally led ta the discussions upon our ancient le-
gislative establishment, which I apprehend has been miscon-
ceived, or it has at least furnished means of supporting opinfuns
incon.istent with all collateral circumsrances.  What ba, been
observed'on this subject is undaubtedly true, that if words are
1estrained to a certain senve by general usage in 2 former age,
it i wrong to éxplain them by a dictionary of the present time.
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words, 0 do only ; now it is not to be conceived
that the knigh's enjoyed less consideration upon
the latter occasions than on those preccding, for
if there was, any difference, they weie guining,
not losing ground in political respects. 'We can-
not, therefore, safely look to the terms alone of
the wiits, in order to cstimate the real functious
of the citizens and burgesses in the first Parlia-
ments to which they were called, but must take
them as resulting from the facts ; and there is cer-
tainly nothing in this reign to show auny accession
of power to the depaties of tows:

. The petition from the town of St. Albans, which
has been mentioned before, occuered in this reign.
It must not, howcver, be conclided that repre-
sentation was then sought fer as a privilege, or
valuable distingtion, of which the loss was such a
prejudice as to make serious matter of complaint ;
it appdars, on the contrary, that in this reign a
seat in the Upper House was an honour not
coveted by some who were summeoned to it ; for:
e find that the Abbot of Leicester petitioned to be
excused coming to Parliament, not en account of
poverty, but as not holding in capite, and therc-
fore exempted *. It is, besides,~well known that
the sending of burgesies, wasin this period avoid-

* Gurdor’s History of Parliaments. Prynne, Brev. Parlt,
Red.
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ed, not desired; and if any thing were farther
wanting to show thit the St. Albas petition was
grounded ou other motives than a real detire of
regaining a valuable right injuriously ,withheld, it
would be satisfactorily found in the circumstance:
of the few returns which that borough nade, uap
to the cleventh of Edward II1. after which Period
it is found quietly submitting to be unrepresented
for upwards of two hundred years *. The vari~
able state of representation is fully evinced in this,
as it coutinnes to appear in the next reign. The
city of London returned sometimes two, sometimes
three, and sometimes four citizens, when by the
writs it was only empowered to return two; it
sometines returned four, or three, and stated
that any three or two of them had the requisite
authority ; and this was done repeatedly without
notice being taken of it +.

The deposition of Edward II. forms a vety re-
markable proof of the unsettled state of the go-
vernment ; a weak-minded ot indolent prince was
in those days unfit for the throne, and alinost in-
capable cither, of protecting his person; or preserv-
ing his authority : thus Henry III. without aid
from the spirit and exertions of his son, had fallen
a sacrifice to the ambition of some of his power-

* Willis Not, Parlt. Prynne, Brev, Parlt.
4 Prynae, ut supra. Brady on Boroughs.
M
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ful subjects. There can hardly be any greater
proof of the defects of a government, than that
either the security of the establishment itself, or
the condition of the people, should depend mueh
on the particular talents of the. monarch ; and it
seems to have been reserved ncarly for the present
age, and the society into which we have had the
happmeas of succeeding, to devise those constitu-
tional regulations, which by throwing a sacred veil
over the personal charactets of our kings, has fix-
ed a responsibility where alone it can practically

an. advantageously rest.

The reign of Edward III. furnishes various oc-
casions fcr remark in the objects of this inquiry,
Some of the causes to which [ originally alluded,
as occasioning the fortunate turp imparted to our
government, begin more evidently to appear. The
charters, their repeated confirmations and enforce-
mént, the statute “ De Tullagio non conce-
dendo,” all were extorted from the respective kings
by the necessities to which their ambition, their

_prodigality, and the improvident management of
their rcvenues had, on various occasions, reduced
them*. We shall now also begin to perceive more
clearly, a policy pretty generally adopted by the
Crown, which’ tended to favour and forward the
rise of the Commons to greater" weight in the

# Blackstone on the Charters,
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political scale, than they'cauld coustitutionally
claim in the acknowledged construction of society
at the time when burgesses were first called. " This
new ¢xpedient seems to have been cherished as an
instrument suitipg every way the views of the
Crown ; condescension and favour to the Com-
mons were generally usefal in facilitating thg ad of
a present supply, and the knights of shires, beirg
joined to the representatives of towns, formed to-
gether a body which it was good policy in the
Prince to conciliate, as a counterpoise to the order
of barons, who were sometimes able, and often
inclined, to oppose his measures. This eatraordi-
nary attention to the Commons was, however, at
first premature and ill-applied ; and Edward HI.
in his (then unexampled) condescension to Parlia-
ment, and particularly the Commons, showed a
degree of deference bordering upon weakness.
Flc consulted them, and asked advice, when he
must have known that no ‘useful information
could be obtained ; this was peculiarly conspicuous
avhen they toll him' in reply, that they were not
able to give advice, and pray him to consult his.
nobles and council.—When asked if they would
agree to a peace with a foreign enems, they an-
swer, that they submit themselves wholly to the
order of the King and his nobles *.

* Cotton’s Abridgment of Records, pp, 51, 88
M 2
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When, added to, such circutnstances, we find
the K'ing encouraging them to represent griev-
_ances and make requests, using at the same time
his own free ‘will as to the redress or consent to
be granted, it is evident there was another object
to be gained on the part of the Crown; such
measures were clearly expedients of policy, nét
the practical exercise of rights. In fact, the
King's wants were so great and.frequent, that he
endeavoured, by appearing to consult the Com-
mons, to make them parties in his ambitious pro-
jects, in order thercby to establish a claim on
their pecaniary assistance in the prosecution of
them. The revenue had been much improved
from its reduced state at the accession of the
first Edward, and was now held. sufficient for
all the usual parposes of the government ;
but the views of conquest and aggrandize-
ment eniertained agamst the Scotch and Prench
by Edward I. and II1. together with the impaired
finances of Henry II. and Edward IL. reduced
princes of enterprising spirit, to a necesuty of ree
» sorting to all the devices that could be framed, for
the support of their foreign wars.  Although they
were not scrupulous in using the means which
the power and prerogatives of the Crown then
enabled them to exert, yet were they obliged also
to have recourse to other measurcs, in order to
induce their,subjects to contribute universally, ina
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more regular, and apparently satisfactory manner,
to the exigencies of the state.

During the long reign of Edward II. the va-
riations in the representative systcm were as great
as in the period before, but it is Lardly necessary
to enter into much detail of them *, The sort of

* In the eighteenth of Edward III. there were two knight.,
but neither citizens nor burgesses, summoned to Parliament. In
the twenty-third, Bedfordshire is said to have returned three
knights. In the twenty-sixth and twenty-seventh there was but
bne knight from ‘each county; and in the twenty.sixth one
burgess, In the twenty-fourth the sheriffs were enjoined not to
return as knights, citizens, or burgesses, any persons who were
“ placitatorum aut querelarum manutentives auf ex hjusmods
questu viventes :** this was méant to exclude lawyers. In the
writs of the thirty-first of this reign the elections are directed to
be not only % de discretioribus et grobisxibus,” but also, * e ele-
gantioribus personis” In the thirty-fourth thfre is a strange re-
turn for the county of Northumberland; the writ, as was not
unusual, directed the election to be  de discretioribus, et pro-
bivibus, et ad laborandum fotentioribus.” T this the sheriff re-
turned, that there was only one knight,  Walterus de Tiniale,
qui languidus esty et impotens ad Iabgraudum ;s> and other persons
were returned. It is to he observed here, that returns of
knights had then been restricted to ¢ milites gladiis cincti;*®
i e. military tenants actually created knights, and that Nor-
thuniberland and Newcastle upon Tyne were bfien so much
harassed by the predatory warfare of the borders, that they
could not make the nécessary returns to the parliamentary writs.
In the forty-fifth of this reign one knight, one citizen, and oue
burgess, from each county and town were called, and directed
10 be of the last that had served; the names of the persons to
b~ returned were alco inserted. The city of London returned

M 3
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persons directed by the writs to be chosen was
also in sorne cases altered, yet the functions of the
membtrs when chosen and assembled were hardly

¢

at different times two, thiee; and four citizens. Some of the
acsombuies here referred to have been called cduncils, but that
circamstance is of very littlé cousequence, as statutes and jegis.
lative regulation< were made at the meetings.

The first. instance of undue electjon noticed, occurs in the
twelfth of Edward 1. and was for the county of Devons the
petition complaining of it was presented to the King’s ¢ouncil,
and from thence referred to the Court of Exchequer. The
next was in the thirty-sixth of Edward III. for the county of
Lanaster, and seems nog to bave been known till the writ for
the expenses was sued out; that is, whea the Parliament was
over, A precept was then ordered by the King to the sheriff,
to inquire whether the election had been duly made ; the under-
sheriffs, however, got possession of this writ, and, without
executing it, proceeded to lgvy the usual wages. Upon this
apother precept was directed to the keepers or justices of the
peace, to inform themselves of the premises, and certify, &c.
and the sheriff wasteidered tosstay the levy of the wiges. The
fac. was at last found to be, that the under-sheriffs had re-
turned fl:exmelves, without any election, for the sake of the
wages.—Car 16,

This author, who is entitled to great praise as a diligent and
well-informed  historlan, is not cntirely without prejudice..
They are observable in his alhimadvcrsions on lawyers sitting in
Parliataent, wherein there ure, however, some jist observa.
tions. Ie says, that <uch irregularities and inconvenieices
(+ hich he had noticed) gave 11se to an act, disabling them fiom
be.ng returned ; this 15 onc of seyeral that are not pyinted
amonyg the Statutes, or only in the Appendix. The historiap
argues | wsides, as 1 think successfully, against Sir K. Coke’s
objections 1o that act, on a very difficult distinction between
statute and ordyguMwes, whilh, even if otherwise tenable, wouid
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in any way different ; they had acquired no posi-
tive additional and regular power, but the means
for obtaining it were in preparation, and the found-
ation of the future rise of the Commons’ House
was in fact established, through the circumstances
to which we have just adverted.

I have beforc noticed a very extraordinary
attempt of the borough of Barnstaple to obtain
certain privileges which it claimed. That town
having early participated in rboyal favour, may
therefore be supposed, to have been at least as far
advanced in immunities as towns in generdl then
were; [ now take the following particulars from
the return to the last inquisiton had upon its
claims (18 Ed. IIl.), which may be considered as
giving a true state of those circumstauces to which
it relates, and will thereby enable, us to judge of
the probable condition of other boroughs.

It was held in chief by J de Audclegh by ba-
rony ; the burgesses could not devise their tene-
ments by will; by the consent of the lord of thg
town they might choose a mayor ; but all pleas in
the borough were to be held before the steward ;

bardly apply to this case: it does nct appear that this law is re-
pealed —P7uliis, Not Parlt  Bradv on Reroughs. Hhueleck on
the Parhamentary Whit.  Piywne, Brew. Parl Red. B ady,
Atser 1o Petyt, (Sc. Barrington on Statutes  Glanwille’s Elec?
tion Repm{. Stut. 2 of 27 Edward 111, Pf’mle.

M 4
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the lord had assize of bread and beer, and assay
of weights and'measures, and a ducking-stool and
pillory; also a market on two days of every week ;
and the burgesses were obliged to find two men of
the borough to collect the rents, amercements,
tolls and profits . of fairs and markets for the use
of the lord *. Many other circumstances were
averred, but less materially affecting the freedom
or dependence of the inhabitants, than what may
be gathercd from this extract. . When, therefore,
the general Jegal ‘consideration and rank of bur-
gesses, before ascertained -, is combined with this
more particular notice of -their situation as to their
lords, enough will be seen to indicate that the
deputies of such a description of men could not
in those times be called, or assembled together for
any effective participation in the governing mea-
sures of the state.

When, by the favouring policy of the Sove.
reign, this order of men was to be cherished,
courted, and advanced, it seemed not unsuitable
o such purpose to connect them with the repre-
sentatives of the inferior order of landhaolders;
these, although they possessed an acknowledged
right of being partics in the proceedings of the
national Council, were still at a great. distance
below the barons, and it became no inconvenient

% WiligaNot. Parit. $ P38,
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arrangement that they "should associate with thé
rising deputies of towns, among whom they could
bear some sway ; they were likely to prefer’such a
situation to that of being passive awditors and at-
tendants on‘ the proceedings of the baronage;,
while to the rothers such an association was a
complinent aud an advancemerit.

Here, I apprehiend, lies the foundation of the
legislative power gequired by the representatives
for towns, and it will dot be itnproper to make
some farther remarks on the manner or occasion
of their coming into such a situation.

Opinions have been entertained by various au-
thors, that towns were called upon in virtue of ‘a
right by the tenure of land; and the notion
has also been embraced by =2 distinguished
character of the present day *. These writers
seem to have been fully convinced of the high ex-
clusive ‘importance attached in early tunes to the
possession of land in capite, and therefore, per:
haps, have been led to the idea “of land having
beert conferred by the Crown on towns, about the
same time that they were favoured with the fran+
chises and ‘name ot boroughs, or free boroughs.
But the import of a grant to be a free borough was

* Lord Erskine, Dissertation on the Origin of the House of
Commens, atne 1777. '
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pothing more than that the town should be free
from uncertain’ and arbitrary impositions by the
King, ‘patron, or lord, in 2onsideration of & cer~
tain fixed renty, then called a fee-farm rent, to be
regularly paid to the Crown or the lord ; but these
grants or charters, of which many have been pub-
lished, .convey no land. It may however be
urged, that there might ‘be other charters or
grants of land; or that the holding the privileges
of a free borough under a grant immediately from
the Crown, might be deemicd equivalent to a free
bolding, or holding in chief of land. But even if
this supposition were admitted, although it seems
doubtful ¥, stll the various towns which were
held of subjects, and which were ealled upon to
send deputies, must have had their writs upon
some different footing. All towns belonged ori-
ginally to the Crown, and were part of its de-
mesnes, or were granted to some baron; there
were also a few powerful persons of that order
so highly favoured, as to have certain jura regalia
granted to them ; such particularly were the Earls
ef Cornwall and Devenshire, and a few other
great proprietors, principally in the western coun-
ties, where many of the boroughs held their ;;ri-
vileges of subjects both originally, and at the time
of being called upan to send deputies to the Com-
mon_ Council or Parliament.

. anc; apud Dalrymple on Feudal Tenures,
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But that they were first called with the view of
forwarding the procurement of supblics, and were
afterwards raised, so as to become, with the Rnights
of shires, in some degrce a countgrpoise to the
barons, is consistent with all the facts that we
know of those times, and is admitted by many
writers, otherwise disposed to attribute it to an-
cient right *,

# ¢« The Commons seem at first, among other reasons, to
have been opyosed as a gotirterbalance to their [the barons’] ex~
orbitant power; and they uaturally adhered ta the Sovereign,
from aveision to the barons, who were no less their oppressors,
than opponents to the Ciown,

% The Commcns-were for a long time, nevertheless, so far
fiom bcing conadered as essential branches of the Legislature,
that even after thep were unquestionably restored to Parhament,
yet we find that they were not constantly and»egularly summons
ed as a distinct order, the sheriffs omitting them at pleasure;
and the King sometimes, 1n the writ of summons, expressly nam-
ing the representatives which the sherilFs weFe to return,

 Their antendance was, for a long time, deemed 2 burden
both to representatives and constituents; and though after elec-
tion the members gave secwity for their artendance, yet it is
eommon to find the Parlian.ent aqjourned, because many of the
Commons were not come, nor tl e writs returned. '

“ In most of the ancient stitutes, theyare not so much 'at'
named ; and in several, even where they are mentioned, they are
thetinguish®d as petiioners merely, the assent of the-Lords being
expressed in contradistinction to the regruest of the Commons.

“ One of the principal causes, however, of their being sum-
moned, which was to procure their consent to the levying of '
taxes, naturally contributed to extend and enlarge their ine
fluence ; for, after they had granted supplies to the King, in
whicl they were someumes emulously and ostentatiously liberal,
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Haying alreddy adverted to the terms of the
writs which formally called these representatives,

L}
they reasonably expected some return for their liberality, Ac-
¢ordingly, after hiving provided for the King’s necessities, they
took occasion to present petitions for the redress of grievances;
from which petitions, most of our early statutes are framed.”’~—
Ruflhead's Statutes at Large, Preface, p. xii. |

From What follows, howevet, we find that alj the petitions
were not framed into statutes; and also, that statutes founded
at fisst upon such petitions, materially differed from them in
some respects when drawn up. ,

I must remark upon'the expressions, ¢ unguestionably restored
to Parliament,” that this author bas in another part of his Pre-
face said, «“ We may ncvertheless venture to conclude, that the
authonty of the Commons, however constitutionally extensive
in point of right, soon’ (I suppose soom after the Conquest) * be-
came very inconsiderable in effect. We may indeed judge of
the weakness ®f their influence, by attending to the unequal
balance of proj erty among the Saxons ; which is, perhaps, one
of the surest rules to determine the respective powers of the
different orders of %he Constitution, And, indeed, it appears
10 have been so small, that it is no wouder we find the trace of
it for some time effaced by the revolution effected by William
the Norman.” (p.ix.) In a note upon the * point of right,” in the
beginning of this quotation, the author concludes thus: % But
after all perhaps, jt is mare discreet to confess our ignorance in
#hese points, than to form uncertain conclusions, or hazard
'vain conjcctures." .

I shall abstain from commenting on the right set up before
the Conquest, and leave it to the: learned gentleman’s © own
showing.” But itis to be observed of the period subsequent,
that when, upon the granting of Magna Carta, anno 1215, the
Prince was in the power of his subjects, the claim'was not even
attempted ; apd that afterwards, when the Commons found it,
by fortuitous circumstances, within their power, they proved
long unequal to the exercise of any share in the legislation.



CONSTITUTION, &C. OF ENGLAND. 173

and also to what they are found to have performed
when assembled ; I have only to add, that during
the reign of Edward III. there is no appsarance
of their being cunsulted upon the passing of laws
generally ; and their petitions upon grievances,
which they were so much encouraged to present,
were not more frequently complied with, than re-
jected or evaded. We have sufficient atithority
to say that the Commons (meaning the represent-
atives both for courties and towns) remained for
nearly two centurits in the state of very humble
petitioners *, the statutes, and the records of pro-
ceedingh in Parliament show it.

The original functions of those representatives
being of no higher importance, it is the less sur-
prising that it was left to the sheriffs to summon,
or not to summon, what towns they thought fit,
as is abundantly proved ; there aré also proofs of
towns making no returns to the sheriffs’ precepts,
apparently according to their own pleasure. The
reasons of these irregularities cannot be ascribed
to any change in the size or circumstances of the
places, because the difference in the*periods whefi
returns or no returns were made, will not admit of
it.. In 12 Edward III. the sheriff of Wiltshire
returned for Sarum, Wilton, and Downton only,
and concludes the return by saying, there were no

* Blackstone.
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more cities or boroughs in his county ; yet Bed-
win, Calne, Chippenbam, Cricklade, Devizes,
Loggershall, Malmesbury, and Marleburgh,
had frequently, returned before, and in the same
reign. Mr. Prynne and Dr, Brady give various
instances to that effect; as m the thirty-sixth of
this reign, the shenff of that county returned for
New Sarum, Wilton, Ol ‘Sarum, Dowaton,
Chippenham,Calne, Marleburgh, Devizes, Malmes-
bury, Cricklade, and Bedwin; aud then con-
cludes, there are no other cities or boroughs, e,
In this return Luggershall is omitted, wh.i'ch had
sent members to seteral preceding Parliaments,
aud even so late as the thirty-third of this King.
Thete are many similar instances of variations,
for which no sufficient cause can be assigned,
except the discretion of the sheriffs; Dr. Brady,
mdeed, supposes, that on some oceasions, bo-
ronghs might either be so poor,*as not to be able
to pay the wages of the inembers *, or that there
might not be, at particular times, in certain bo-
ronghs, two persons fit for thie trust, the persons
then chosen being really townsmen or burgesses.
The last of these causes might possibly have oe-
curred, but neither is likely to have been the true

* Until the 17 Edw. 11 the wages of a bﬁrgess amounted to
five groats per day, and after that time, to two shillings: the
wages of the knights were double.—Chamberlane’s State of Eng-
land.  And temp. Hen. VIII. they seum to have been higher.
~Stat, 35 Henry V111, ¢4 xis
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reason ; aud in either case there was no judge of
the matter but the sheriff.

It scems generally agreed, that for a long time
after the reign of Edward III. the sending of bur-
gesses to Parliament was deemed rather a burden-
some duty, than a desirable pnvdege, and al-
though the petition of Barnstaple, that Has Leen
mentioned, occurs ip this reign, yet there is also
a petition from Torrington, in Devoashirg, to be
relieved from the’obligation of .sending members,
imppsed by the King's writ ¥. There are in the
records of. those days occasional irregularities, and
sometimes contradictions, which seem unaccount-
able, and this occurrence furnishes an extraor-
dinary instance of it. When Torrington was ex-
onerated by the King's patent, from sending bur-
gesses to Parliament, the reason expresscd was,
that the town ought not to be so burdened, inas-
much as it had not been accustomed to send be-
fore the twenty-first of his reign, at which time
the sheriff had maliciously summoned and re-
tarned two men from the town, and thence it had
been burdened with sending themn to succeeding
Parliaments, wherecby much trouble and expense
had been incurred ; and as upon searching the rolls
of Chancery (continues the instrament ) it did not
appear that the town had returned before the said

* Willis says others also were so relieved.
t Prynne, Brev, Parl. Red. p. 239.
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twenty-first.year of the reign, therefore the King,
beingunwilling that the town should he thus unduly
byndened, exonerates it from such sending in perpe-
tuity. Notwithstandingall this,therehavebeen found
twenty-two writs and returus for Torrington, pre-
vious to the twenty-first Edward II1.  And it will
perhaps be thought still wore extraordinary, that
up to the fifth Henry VI, this town appenrs to
have returned members to twelve different Parlia-
ments, ,one of which was the forty third of Ed-
ward [IL. i. e. the year and Parliament following
the patent.of exemption.

If we Jook for any degree of independence or
free agency exercised by the Commons, we find
nothing but acknowledged inability for any legis-
latiwe function, and very striking mstances of the
adphorlty they did possess being abused to the
warst of purpases. Under Edward I1. the Queen,
and her favourite Mortimer ruled at last every
thmg, and the Parliament was long subservient in
all their measures; when Edward 1II. was fully.
mformed of the state of affairs, his writ for calling
2 new Parliament, showed m the most forcible
terms the ill governinent that had been suffered *,
The blame of this and many similar derelictions
of public daty is, indeed, but little to be ascribed
to the Commons, although as often as their fac-

* See the writ in Brady.



COXSTITUTION, &C. OF ENGLAND. 177

tious and turbulent superiors, the barons, chose
to give opportunities for their co-6peration such
as it was, they were ever ready to concur4n the
projects however unconstitutional,

The ineapacity of the Commons, (which term
may be now taken to include the knights of ~hxrew)
is s0 conspicuous 1n alnost every Parliament +,
that it seems unnecessary to produce any particu-
lar instances of it, and they appear generally to have
had a comnmittee of lords and bishops appointed
to assist in their proceedings.  With respect to
the purity of Parliament {rom the influenee of Go-
vernment through placemen or the hike, we may
reasonably infer, that it was not without a good
share of this object of popular jealousy, as there
arc no less tharrfive different petitions that persons
in Parliament should not be employed as collectors
of . the taxes, which were always refused until
this King’s last Parliament. It scems not to have
been usual with the historians of that age to ex-
patiate much upon the anagement of political
parties, which forms so very considerable an ob-
ject with statesmen of the present times; it is,
however, occasionally noticed, and sometimes ra-
ther pointedly. When the clergy were excluded
from the high offices of state, it appears they pres
vailed with the Lords and Commons to join in

+ Cotton’s Abridgment, passim.
N
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delaying and embarrassing the public business; and
the King, updn a particular emergency, found it
expedient to pass the remarkable statute, to which
he gave only a dissembled assent, and which he
itmnediately afterwards revoked of lis own authe-
rity ¥.  But, in the Parliament of the seventeenth
of his reign, the King was in a condition to pro-
cure a formal repeal of the eoncessions that hadbecn
thus extorted from bim; and on both oceasions,
there is reason to presome that considerable in-
fluence, after the manner of the age, was resorted
to. There is, in the fifty-first of this King, a more
striking example of the subserviency to which
Parliament might be reduced; the clections
were then brought so completely under the in-
fluence of the Duke of Lancaster, that he was
able to prevent alinost any of the knights of
shires that hpd sat in the preceding Parliament
from being again returned, and the popular acts
that had been then carried, were repealed. It is
in this Parliament that some bave considered the
first Speaker to have appeared ; he was Sir Thomas
Hungerford, the Duke of Lancaster’s steward -

* TFyrrell, vol. ifi. p, 450. Carte, vol. il. p.442.

+ Stowe, from whom the above account is taken, says, there
was a debate among the Commons conceraing the person to be
appointed their Speaker, and that when one of the knights that
had been returned against the Duke of Lancaster’s influence
became very urgent in favour of De la Mare, it was hinted te
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The statute of treasons, enacted in this reign,
has been sometines adduced as showing the power
and effect of parliamentavy interposition in. draw-
ing the just and necessary lines for the distinction
of this offence. The share, howe‘vcr, to be as-
cribed to the Commons in that measure cannot be
great, as the petition on which the act way
grounded, did not in the least pretéund to describe
or restrict the scope of its extent, but only states,
that several men had been arruigned as traitors, for
causes not known Dy the Commens to be treason,
and therefore prays, that the King, ty his Council,
and by the great and wise awen of the lund, would
please firther to dedare the points of treason in
“that Parliament *.

Edward 1II. was, as has been observed, parti-
cularly fond of Parliaments, and he generally af-
fected to ask advice of the Commons, when his
only object was to facilitate the obtaining of sup-~
plies; when such occurrences were freqoent, it
was natural that the Commons should gain

him that if fe persisted it might cost her kis Lfe.  There is some ‘
ambiguity respecting the person proposed ws Speaker in opposi-

tion to lungerford, but it will not aflcct the main point here

adverted to, namely, the predominant power of the Duke of

Lancaster in this Parliament.—Sir Wiiliam Trussell appears to

have acted in the capacity of Speaker in the seventeeutn ol this

reign.~Tyrell, vol. iii. p. 471.

* Tynell, Brady, Cotr. Records.
N 2
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gome degree of confidence, and also fecl the value
of their sanctien to the supplies so often asked:
we accordingly find them on several occasions at-
tempting to annex conditions to their grants 3 and
they once remonstrated against moncy being raised
without their sanction ; but the King found means
to justify the measure, telling them at last, when
the representation was from the whole Parliament,
that he was ¢ not at @/l willing to do it withont
great necessity, and jfor the dejence of the rcalm.
and where he may Jlo it with redson *.”

Not less extraordinary, in a constitutional point
of view, is the revocation by the King’s authority
of a statute passed in Parhament, which has inci-
dentally been just mentioned. Upon cne of the
occasions, which happened so frequently in this
reign, when the King was under a pressing eai
gency of supply, lic found it advisable not to deny
his consent to some petitions in Parliament, which
were not only nnusual in themselves, but mate-
rially affected the achnowledged prerogative of the
Cruwn ; and n order to secure the immediate ob-
taining of a necessary aid, he clothed the ob-
noxious propositions with his sanction : the public
business proceeded, and the Parliament was ended
in the usual manuer. Soon after this the King,
by advice of soine great men, who can be sup-

* Catton’s Abridgment.
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posed no others than those compgsing his privy
couneil, declares that his consent had been unduly
given ; and being in effect against the constita-
tional prerogatives of the Crown, which he was
bound to maintain, e decrees (he statute to le
void. Tt remained so; and in the foll()wfng Par-
Iament, which was not held until tiwvo yoaws after-
wirds, it was formally repealed upon a petition
Jrow the Commons *

* It scems dithicult to account for the mauner in which these
transactions appear in our Statute Book, The firstact 135 kd. I11.
is given in the volume of Appendix, but the 1c.acauon by the
King, iv its } roper form of a writ to one of the sheriffs, commmand-
ing him ta cause 1t to be openly proclainted i hus b vliwak, and sube
scribed, ¢ per ipsum Re ot oo Concileum,” 1s inserted among the
regular statutes.  The wepeal in Porlrament does not appear-es-
cept in a nonce by the editor. Mr. Cate states the King to
have declared at the time of giving his conseipt, that be would
revoke it, and it is o mentioned in his writ of revocation.

The omission of the repeal 1n Parliament amongst the Statutes
night create a suspicion of us cvistence ; there is, however, cleatly
a pxtifien of the Commons to that etfect in Cotton’s Abridgimeat,
in the <cventeenth of Edward ITL{ It may be1emarked here, that
this act of the King's was not perfectly sufficient, as, if it were,
the repeal in Parliament was unnecessary.  ltappears, however,
that no notice was' taken by Parliament of what the King bad
done beiny iliegal,

* The .\utl‘mr wdas not aware, when writing  that this entry 1 ctated to
be mmcortect. (Annual Register, 1791, p. 79 ot Histoty.) He has not had
an opportumty ef mvestigaung the truc state of the matier, but he obe
~erves that the statement thae made is hiible to some objection 5 and in
whteer terms the petition of the Commons may be actually enteic1 on
the rolls, all guthontics agree that there was a patliamentary repeal.

N 3
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There are other remarkable occurrences in this
reign which might be mentioned, but enough_ has
been noticed to show the state of infancy in which
our Legislature then was; the Commons were cer-
tainly not yet in possession of any real share in
the legislative authority, nor had they claimed it
they wgre, however, procecding under circum-
stances which could not fail to lead them to an
cffective participation in it. A bods of men whose
concurrenice had become neécessary to the levying
of a cousiderable portion of the tases which the
state of public aflairs required, must quickly have
scen the importance of their station ; and if those
parts of the structure of socicty which continued
to be strongly influenced by the feadal aristocracy
had not operated so powcifally against them, it is
probable thev would sooner have attained their
place in the Clastitution *.

Thc.cx‘pcnsive wars of Ildward III. produced
some other important effects ; thev gave rise to
loans aud benevolences, whiich were in later times
carripd to so great cxcess, as to occasion their ef-
fectual suppression. They gave rise to the ens

* There were in this teign two laws passed for the holding
of Partlaments every year, but they were not regalarly observ-
ed.  Sir W\ Blackstone and bis learued editor are of opinion
that they are not to be underitood to mean that there should be
new elecjons every yvear, but that the King should provide that
a Parhiun=nt should sit every yearsmComamentarics, vol. i. p. 153.
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franchisement of many villuins on the royal des
" mesnes; and when the Monarchhad set the ex-
ample, it may be presumed to hiave been follewed by
the barons, when their occasions came to require it,
by resorting to the same expedient.—Ilence the
foundation of an industrious and very useful class
in society, free from the degrading scrvices of
bondmen.

The formation of a second House of Parlia-
_ment took place in this reign, 4nd the occurrence
is of high importance; for the knights, while
they sat in the same assembly with the King and
barons, cannot be supposed either to have attain-
ed, or cven to have been in the way of attaining
weight in the legislative or parliamentary seale
but the knights and burgesses when asscibled in
a body formed togethier a new linkn the chain of
the Coustitution, a new interest in the state, and
they acquired « new and separate power. "In the
short periods, however, of their first meetings,
they scem to have had very little to do by them-
sclves, and were probably in a similar predica-
ment to that which Lord Erckine has deseribed,
not inaptly, of the Scottish Commons, who, he
says, assembling ¢ in the came house with the
King and the Peers, were awed by the pride of
the Lords, dazzled by the splendour of the Crown,
N o}
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and sat silent in Parliament, representing the sla-
very, not the freedoni of the people *.”

The end of the reign of Edward III. appears
uo unfit time to eaamine whether any rule existed
to regulate the representation, which that Prnce
so much cherished.  Noue, however, is to be found,
unless it should be said that every county of right
deputed two knights. This, indeed, 15 slightly
adverted to in onc of the petitions of the Commons
concerning the lévying of wages for representa-
tives: it is there premised as introductory to the
subject of the appheatiom, that of counnon right
there are and should be clected two persons for
each county, except for preletes, dukes, earls, ba-
rons, and such as are suinmouced by writs, besides
cities and boroughs, who ought to elect from
among themsalyes sach as would answer for them.
It then proceeds to request a rogulation for the
defraying of the wages of the county representa-
tivesf.  Applying this to the practice, it would
show, thiat the counties of England that had ot
as Chester and Durham, their peculiar regalities
conferred in some specisl manner, were then ac-
customned to send Lwo persons to represent in Par-
liament those who wete not under the immediate
superiority of the Peers ; but when we look to the

¥ Prize Dissertation before mentioned.
4 st Ed. 1L Tyrel, vol. i, Appep. 2724 where the pe-
tition at fvrge is given.
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towns, we find, that no such digtinct rule, no
certain arrangement in that respect was formed.
When the Abbet of St. James's by Northampton
obtained a discharge from the burden of attend-
ing the Parliament, itis said his name was  razed
out of the rolle of them that were to be summoned
to the Pariiament *.”  But no such roll of towns
to be summoned has been found or alluded to ;
the return of the sheriffs being taken, without
exammation.  Thgt they were unaccountably ir-
regular, has been shown, bpt’ no objection in
that respect was made, either by the persons re-
turned upon summons, or by the towus omitted
by the sheriffs 4 ; the taxes and procecdings were
all equally legal, whether many or few burgesses
appeared, and no complaint occurs, except the
two alrecady noticed, which were evidently the
effect of other causes, than the jea'ousy of a con-
stitutioual 1ight ; we should, therefore, search in
vain for any principle or practice denoting that all
who contributed in direct taxation to the aids
granted, were entitled to vote for, or to send
representatives to Parliament.

Little as yet appears of the manner of any
clections, as far as the author has been able ta
observe ;. and there is no reason whatever to sup-

* Whitelock on the Parliamentary Writ.
+ This is evident potwithstanding the Act of § Richard TI,
—Piynney Biev, Parl, Red. sect. viil.
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pose, that in towns, the elective franchise was ma-
terially different from  what at  present exists.
More ‘of this, however, will appear hereafter-;
and it will easily be seen, where the modern
practice of clections difters from the ancient,
al whether that difference can be taken as to
the prejudice or improvement of the system.

As the pelitions upon gricvances, and repre-
sentations of othier matters, which the Commouns
were now in the habit of presenting in every
Parliament, wery naturally formed the ground-
work of such laws as were made upon the points
they noticed, it frequently happened, that power-
ful indisiduals of the peerage found it convenient
to originate measurcs through that channel, ra-
ther than by the personal and direet introduction
of them in the upper house. The Conunons,
cowposed of various characters very little ac-
quainted with such business, and very unfit for
it, were easy dupes to the suggestions of the
agents of the great men 5 and hence the various
oxtraordinary petitions on matters not connected
with the interests of their body, of which very
nuwerous instances might be given.  Their pri-
mary tntervention was also used on various occa-
sions by the Crown ; the great factions, likewise,
and powerful leaders of them generally coma
menced their measures in a motion or petition of
the Commons; and these cireumstanees contri-
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buted more than any other cause to accclerate
the rise of this body into weight aud importance %.

In proceeding through the reign of Richard II.
it is occasionally found that practices were used to
influence the return of persons to Parliament,
who were either already engaged in,the degigns of
the respective parties, or miglt most easily be
drawn into them, and we have a circumstantial
instance of an vndue return in the seventh
of this King-. But the representatives still
continzed to evinece their incapacity for state
affairs, by broad and unequivocal confessiens of
it.  Their petitions were now and long after ¥,

* This is partienlarly noticed in Mr. Prynne’s Preface to the
Abridgment of the Records, and is sbundantly evident from
the references there given, to which mauny, others might be
added.  From this <ource seems to have arisen the practice,
which afterwards becanre the right of impeachments, which
Mr. Tyrrell denon.inates, at its 'origin in the end of Edward
IILs reign, an innovation in pariiamentary proceedings. If,
i the it instisee of this measure, the thing caunot be dis
tinetly traced to the inctigation of some of the higher order,
vet it is sufficiently apparent, that such was the real origin of
the proceedings of that description, which followed in the
factious period of Richard TI. and which first tended to con-
firm the custom,

t It may, perhaps, seem too little to notice, but one cannot
hiclp remarking, that this happened in a borough that has since
heen conspicuous in abuses most complained of in elections,
namely, Shaftesbury.~ Prymse,” Biev. Pard. Redrv

1 Couou’s Records, passim.
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as frequently refused as they ever had been, and
the necessity of their assent to laws was not yct
firmly established.

The Commons had long entertained, or were
prompted to show, a jealousy of the Clergy in
’arliament.  They had petitioned against their
obtaining laws upon their own representations
alone ¥, and in this reign there was particulwr
occasion for complaint m that respect, although
it docs not appear that, in cficet, the point cou-
tended for was gamed. There was a law passed
vot only without the assent of the Commons -,
but which, after they had petitioned to have 1t
abrogated for that yeason, appears still to have
remaised in fuice {5 oand oven, at this day,
scems by our Stetute Book to have bewn unre-
praled for upward- of 160 yaars §, wdd as having
m that tne reedivad a confirmation . Yet this
very act was declared not to have reccived the
assent of the Cownmons, and appears to have

¥ In the fifty-firt of Rdwad 1T, ¢ that no ordinance be
made at the petition of the clergy, without assent of Puli -
nient, and that no man be bound by any of their covtitution,
made for their advintuge.”  The answer is, ¢ Let this be nivic
specially declarcd.”—Curton’s Abridyment of Reior s,

+ 5 Richard TL Stat. 2. c. 5. Carte, vol. ii. p 6,1
Gurdon on Parliaments.

1 Rufthead, Preface to Statutes, p. xiv. Note m.

§ 1 Edward VL ¢, 12, K 25 Henry VIIL ¢, 14
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been revoked in the following year *. I may here
add a similar instance of an act in the succeeding
re:gn, namely , the second of Henry IV. c. 15, also
against preachers of heresy, and passed without
consent of the Commons 45 yet o notice was
taken of it. I apprehend it was under the au-
thority of this act, that many of the first of those
inhuman executions for heresy took places shich
continue an indelible disgrace in our history, to a
much later period than the repeal of it.  These
circumstances canfot fuil to shew that the legis-
jative authority of the Commons was still in s
very imperfect state.

The alteration in the structure of the upper
house of Parliament, which, about this time, be-
can to take plee by the introduction of 'ecrs by
patent, who didnot hold by barony of the Crown,
i> a chanxe that must have aiisen Out of the in-
creang dxﬁmmn of property; such a- canse
would natnally not be confined inits cfleets to
the superior orders alone, the middle dasses of
cociety were also increasing in number, and im-
prosag in circumstances : aud hence resulted a
grosing bmportance to their representatives, to-

* Cotton’> Abridgment, 6 Richard I. No. 2. The re-
pealing act was never printed.

+ Ruffhead, ut supra, in teat. The law fust mentioned is
said to have been obtuined, and kept in force after the repre-
rentation against it, by the Bishop of Loudon, at the time
also Chancellor.
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gether with a foundation and wmeans for popular

agency.

‘

Although these changes are plainly discernible,
their consequences were not yet 1ipened into
force aud eflect ; for the Commons, when they
excceded  their provinee by petitiomng against
excessco in tire King's houschold, were checked,
and Ilis Majosty boing much oftended with the
presamption, the Iouse was so sensible of the
error, that they speedily retracted their proceed-
ings, and gave up the mover of it to sammary
punishment *.

The Tlonse stll found it nccessary to have
the assistance of deputations from the Peers, to
direct and instract them in their proceedings ;
this aid they rcquested, on account of 2he great
dificuliy of their charge, and the wealnoss of their
powers—.  Tn the lrst Parliament of Richard II.
thirteen spanteal and temporal Lords were ap-
pointed for tlas purpose; of these the wmajority
were artue! councellors of state, and the others,

£ Blr. Haves. . pesson impliented in this afflir, has been
supposed a munber of the Corunons, but he appears to have
been a clergyman : M. Carte says, an agent of the Earl Mar-
shal’s, and prcbabiy one of that class of persons empleyed by
the Nobles to buny e Commons into their designs,  Seealso
Mr. Chrisna.a’s note in Blackstone’s Commentaries, vol. i.

P 178
4 Ruifle d's Prefoce to Statutes,
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inost probably, closely connected with the Court.
Jt appears, indeed, that the Kinl allowed only
such as he chose, to be appointed for that scevice =,
This was usually the first proceeding after the
declaration of the purposes of the Parliament was
made by the Chancellor or Steward of the Iounse-
hold: and it is not unfrequently found, that in
the most difficult parts of the charge, a5 with
regard to alvice respecting war or peace, and
other mattérs, they reported, after consideration,
that they were unable to advise] and referred the
business in question to the King and Council.

i

It is not, thervefore, very apparent, vhat advan-
tage the Commons did really derive from the
presence of this committee of Peers.  As to the
matters formally announced for their considera-
tion, it may not be improbable, that the Barons
sometimes  favoured such nugatopy results, in
order that aftairs might be left to be determined
by the King’s Council: and it is not otherwise
than consistent with the known relative situations
of the pattics to suppose, that the Commons
were influenced as often as 1t suited the purposes
of the Pcers, in the objects of many of ther
petitions, This is, indeed, upon the whole, as
evident as any such circamstanee can he, upon
grounds short of dircet proof, which is hardly to

be expected.

* Brady, Tyrrell.
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The encouragement thitherto given to petitions
in Parliament,. had very much increased their
number ; their objects, also, were extended, and,
as distributive justice was still very ill administered,
anany petitions from individuals concerning private
rights, found their way to Parhament, and thete-
by some redress was probably obtained.  This ap-
pears tothave given rise to a petition ot the Com-
mons to the King, that a Parliament should be
held every year, for the redress of delays in suits,
&c. ; but the answer was, ¢ [t'shall be as it hath
been used 4.7

In noticing the parliamentary occurrences of
this, and other early reigns, it is impossible to
avoid adverting to some proceedings, which, as
they seem to arise out of the factions and excesscs
of the times, might hc considered unfit to be
fairly adduced, either as precedents, or that kind
of constitutional occurrence which may with pro-~
priety be argued upon 3 bat such a rule, although
in gencral the result of just principles, could not
be applied strictly in the prosecution of the objects
of this inquiry. It is the peculiar characteristic,
and, indecd, the advantage of our Constitution,
to have been framed upon the experience of many
ages, and of every kind of political emergency.
Succeeding generations have respectively adopted

* 1 Richard II, Cett. Ab, p, 363,
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or improved, the best parts of what was before al-
together new, or bat little tried ; ynd thus many
of our great constitytional maxims seem to have
arisen from what, in the infancy and unsettled
times of the fabric, was innovation. I amn led
into this reflection from what it is impossible to
overlook in considering the history of this reign,
namely, the little regard, or rather .the total dis-
regard, paid to the statute of treasons ; for in the
heavy parliamentary judgments produced under
Richard II. by the excessive anyl factious turbu-
lence of the time, that law seems to have been
intentionally (although not expressly and formally)
sct aside.

In the case of the Archbishop of York, anl
other high personages accused, it was declared,
that the charges agaiust them were to be deter-
mined by the course of Patliament, and not by
the usnal legal manner of proceeding *.  Under
this provision, when assented to by the King, a
considerable number of persons, of whom only
three were Peers, were adjudged to all the pains
and forfeitures of treason, contrary to the before-

* In 1r. Richard IT. it wap resolved, “ Tiat all weightic
matters wn the same Paylhament which should be cfter moved, rouching
the Peercs of the land, onolit 1o be ditermived and judged, and dis=
cussgd by the coursq of the Parliament, and not by the civtll law,
7 i)!h@ the common la.cs of the landy ns.d n cthgr mre connts of
e reatm.” ~Certon’s Abridgment.

o
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mentioned statute, which has been so much ap-
plauded. The power of dispensing with the law
was climed, indeed, as a right or franchise of
Parliament ; for pretences of some kind wers
never wanting in those times for any purpose;
but in this case, not only the statute of treason
was laid aside, but there was no evidence or proof
of the charges adduced * ; and this was manifestly

* There is uo point in which our modern condition is more
improved than in the important secufity we enjoy, from the
regular administration of justice. The trial by jury was of old
a trial by witnesses alome, which witnesses the jury were; they
were not sworn to give a verdict according to the evidence
they should hear in court, but to give it according to their own
knowledge, and" for this purpose they were necessarily taken
from tte neighbourhcod where the cause arose. During the
practice of such a cusiom, the not calling evidence hefore the
Parliament, may appear the less extraordinary; they might,
perhaps, con<idgr themselves as an inquest or jury.

The reason for unammity in a jury, seems difficult to be, in
all respects, <atisfactorily shown; it has been supposed, thar
it night tend to prevent the effects of resentment to which x
part of the jury might be exposed from the Crown or powerful
mdividuals, and in early times, such policy might be intelli-
gible. Loid Lyttelton says, It is easior to see the neeessity
of a jury’s heing unamimous, when summoned as witnesses,
than as judges to determine upon evidence given by others.”
This unanimity required of old, under very different circum:
stances, secms to have been accidentally retained.

It is little noticed how and when, the inestimable addition of
“wivd voce” evidence upom oath in courty, on both sides, was
obtained in our trials, This was not effectually practised untii
the nme of Edward VI. and his suceessar; and it gained an
smense advaiigge to the subject.~eRecves’s History of the Law
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the act of a faction in power, exercis:ing vengeance
on their political opponents.  Their wmeasares
created a general undgust alarm, which they‘*found
it advisable m some degree to soothe; and lest
such violent, cruel, and illegal measures should be
retahated upon themsclves, it was declared in
Jarliament, that what had been done, should not
be drawn into precedent thercafter, and the judges
were restramed  from adjudging other acts to be
treason, than such gs were so before according to
law *.

By the example of such extraordinary inter-
positions, it would seem that a particular ¢ law
and usage in Parliament” has been established :—
not indced copying the violent and unjustifiable
parts of the transactions just mentioned, but
moderating aud reserving an extreordinary re-
course upon new and high occasious, unfit, from
their national importance, to be judged by ge-
neral regulations, and wisely reserved for remedy,
to a jurisdiction where it is most likcly to be suit-
ably and cffectually applied.

During the turbulent aund factious times of
Richard II. the Commons, being made the in-

* It is to be noticed in the proceedings here alluded to, that
these judicial sentences were pronounced in the piesence, and,
therefore, with the presumed concurrence of the King, which
it is supposed was necessarv to give them validity,—Carte,

02
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struments of all the parties which successively
agitated the state, came very naturally to assume
and actjuire an increase of weight and import-
ance. Being, alternately employed by the leaders
of the parties of the nobles, and by the Court;
their petitions were easily procured either for the
support of prerogative, or for the reduction of
it, even in matters affecting the domestic esta-
blishment of the Prince*. In those times, this
was much less a legitimate object of control by
Parliament than now; and upon one occasion,
the Commons were carried so far into a forgetful-
ness of their situation, and cven into mistate-
ments of facts, that they asked for accounts
which had never before been submitted to their
inspection 4, and they subjected themsclves to
being accused of stating what was untrue, and
seems proved to beso . In their interference with
the household, they found themselves so much
in the wrong, as to see it expedient to make a
very huinble submission, as hath been alrcady
mentioned .

That the Parliaments, in this reign, acted,
generally, under intluence, is sufficiently apparent

* Cort., Ab. pn. 338 and 342, and Preface.

+ Ibid, and Tyrrell. 1 Cotton’s Abridgment.

¢ They hud complained of the expenses of the King's
hnwse, uid of too great a resort of bishops and ladies in the
Court.—Cutton’s Abridgment, p. 361.



CONSTITUTION, &C. OF ENGLAND. 107

from the accounts of our historians. Whether
the influence was (lxerted in the proceedings for
the elections of that body, or used on its as.
sembly, to determine the conduct® of the memn-
bers, is not very material, as its existence and
operation were manifest *. The proeeedings in the
end of this reign, against the King, cvinee rather
a command than an influence over the Commons,
by a confederacy of great men among the Peers : in
that assembly only* one person, Merks, Bishop of
Carlisle, had courage to lift his voice in favour
of his Sovereign, undoubtedly injured in the
highest, although he had erred only in a venial
degree 4. The Commons in this Parliamnent had
been changed, but the Peers summoned to it,
were, except one, the same individual forty-
nine persons, who had before gone every length
with the King, yet, on this occasion, dese.ted
him, and, in fact, deposed him. Transactions
of this kind, however, became common in the
succeeding times.

It was charged against this Prince, that he had
caused the sheriffs to return knights of the shires,
named by himself, and without elections. It is im-

* Preface to Cotton’s Abridgment, p. 26. Carte, vol. ii,

pp. 577 585, Tywell, vol, v. pp. 936, 959, 955, 979.
Rapin, Hune.

t This prelate was, by an immediate order of the usurper,
scized and imprisoned by the Earl Marshal,—Curse.

0 3
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possible to conceive that such a measure should
be attempted, without attaching a corresponding
dr 1€ of consequence to the fanctions of the
persons to be«returned ; yct the Com:nons were,
notwithstanding, in various respects, but little
advanced iu consideration ; it appears, that on
the mgeting .of Parliament, they waited to Le
called in by the Lord Steward, who ook their
names from the returns, and the king had the
power of discharging those whom he chose to
excuse, and ordered others to be elected in their
room *, But the circamstance which particularly
marks real weight and impartance, namely, an
effective participation iu the legislative power, ap-
pears still to have been wanting, In addition to
what bas been already noticed in this respect, we
find, that several of the acts of the seventeenth of
this reign wese passed without the assent of the
Commons -, and of this no notice scems to
have been taken by them ¥.

* Elynge, Cotton’s Abridgment.

+ Cotton’s Abridgment, and Gurdon on Puliaments,

1 Tle escential form of an Act of Parlitment, accordingto
Sir F & uhe. s said to require, thatit be declared to be enacted
by the King, Lords, and Commons, specifically, or by such
general terms as may be presumed to mmply the sanciion of
these thrce pats of the Legislature ; but if only two of the
author.ties are named, it would predlude a supposition of the
th'ra bding included, and would affect the vahdity of the act.
Tas seems a very proper ruy, ootwithstanding an importint
remark upon its possible consequencet, i a Report te Parli>-
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By the accession of Henry IV. the means of far-
ther advancement in political weight were afforded
to the Housc of Cothmons. The geucral circum-
stances of the age were improving, and by the ex-
pansion of cominerce, the benefits of property
had been extended. The diffusion of general know-
ledge was indeed still retarded, until the invention

ment upon the Public Records, in which an instance is produced,
where a law, passed with every necessary formality, migh,
by the application of Sjr Edward Coke’s rule, be invalidated.
It secms, however, impossible for Judyés to guard against any
such irregularity as appears in that case, which, it is to be
hoped, is a yingular one. It is the Act of 1 Edwaird VL c. s,
prohibiting the sending of horses out of the kingdom without
license; it appcars in the printed Statutes, and in the original
roll, to be enacted by the King and the Commons only, yet,
according to the Lords' fournals, it had clearly the proper as-
sent of that House.—Report on the State of the Records, by the
Right Hon. George Rose, prmted by order of the House of Commons,
Fuly 1800, p. 45.

The two Acts to which T have before adverted, a. passed
withovt consent of the Commonps, appear, in the prin‘ed
Siatutes, to have hid such consent as was usual at the nme;
and the others, in the seventeenth of Richard 11 are sad, in
the Statute Book, to be ordained by the King by the assent of
his Parliament. Such penning, or printing, according to
Sir E. Cuke’s 1ule, would be concluaive as to their authority,
unle s perhaps it were specially questioned. But the cr-
cumstance to which my observation particularly points, is,
that these .aws were passed and‘put in force at the ime, not-
withstanding the ¢ msent of the Commons was known to the
whole Parliament to be wanting.—Jt does not appear what
terms of enactment Sir E. Coke would admit to be valid in
times when no Commons existed as legislators.

0 4
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of printing shpuld come into use ; but an amelio-
ration of the condition of thg lower orders is now
discernible. There had been' a pétition in Parlia-
ment during the reign of Richard II. teuding to
check the means of improvement by education,
which it is therchy evident was coming into prac-
tice ; the ungenerous attempt was frustrated by
the negative of the Crown *; und thus the ad-
vautates of eduestion, and insiruction in the
more uscful arls, were secured for the gencral
gU\)‘J.

Ta this reign, also, 1 period opens, during
which, by the unhappv contentions for the
Crown, the Commons House felt additional im-
portance attaching to them, from the natural in-
ducement which every competitor found, to for-
" tify his pretéhsions by the expressed or implied
acquicscence of that body.

The irregular consequences of an undue suc-
cession to the Crown began to operate carly in
the uwsurpation of the House of Lancaster.

¥ This petition was in the fifreenth of Richard II. * That
no villain of any Buhop, or other religions persons, do pur-
chase any land., upon pain of forfeiting the same to the King,
and that no vill.ines o put their children in school” An-
seer: © The King will thereof  be advised.”—Cotton’s A idp~
an+  There was alco another against advantages allowed to
vilhins in wcorporaed towns.
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Henry IV. knowing well the insufficiency of his
title %, was obhgcrk to be very tender and gonde-
scending in his conduct with the Commons} in or-
der to obtaiu the supplics he was ip want of. He
yvielded, or held ont the appearance of consenting
to their representations in regard to his household
and privy council . The value of points thus
raincd, seems to bave been felt and improved
to farther advantage ¥ 5 offence was taken that
the Kig should be made acquainted with the
proceedings among  the Commons relative to a
subsidy, and hence it was claimed, that no part
of them should be imparted to the King but by
thewr Speaker §.  In transactions of this nature,
changes once effected, become precedents, and
precedents repeated, grow into customs.  An at-
tempt was made to gain a delay iu granting the
supplics until the King had gives his answers to
their petitions; yct, although he saw the policy
of granting some things, he appears u;;on this
and other occasions, aware of the imprudence of
conceding all that might be desired. The Com-
mons, mdecd, asked many things as by custom
and right, to which they were not, in fact, so
entitled. This was one of them, and they were

* Sir Robert Cotton (Posthuma, p. 28) says of Henry IV,
¢« Now succeedeth a man that first studied a popular party, as
needing all to support his titles.”

4 Carte. 1 Rufthead, Preface to Statutes

§ Cotton’s Abiidgment.
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informed of thcir mis-statement of the practice,
which the King did not choose to have altered *.
The I:Iouse, in points of privilege, was in'a state
of dependence : it claimed franchises, but could
not of itself vindicate the right to them. Upon
the suggestion of an undue return for the county
of Rutland in this reign, the course pursued was
as beforé, a represeutation to the Crown, praying,
that the Lords might le ordered to examine the
affair, and punish the dcfuult if found 4 ; and a
person not chosén naving been returned, the
sheriff, after amending the return, was discharged
from his office, committed, and adjudged to fine
and .rnson at the King’s pleasore. This hap-
pened in wie year before the first act that pre-
scribed any specific regulations for elections, and
appears to have becn one of the species of undue
proccedings which that statute (the seventh of
Henry IV. c. 15) is particalarly calculated to
prevent. This act requires more than eommon
attention ; it contains two provisions of very dif-
ferent tendencies ; one of them clearly sanctions
a degree of looseness in the elective franchise for
countics, which forms the foundation of a main
point of popular argumcent with the reformers of
the present day. This innovation was not prac-
tised long, before it was felt to be repugnant to

\

* Cotton’s Abridgment.
* Carte, &lanville’s Election Reports.
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the prineiples of clection then understood, and was
remedied accordingly.  The other remarkable
clause has heen fould a sz Intary regulation.agamst
undue and fabricatcd returns, and is continued,
nearly in the original terms, in the concluding
part of the writs to the sheiitfs at this day *

The ancient county-courts seem to have exer-
cised a junsdiction of the highest diguity, and
wmost estensive authority. There were, of course,
various courts under these supreme tribunals, and
each was attended by different descriptions of
suitors §*, quahfied for their respective functions ;
thosc of the county-court were composed of per-
sons of the highest general description, namely,
the great tenants in capite.  But when the Con-
queror severed the ecclesiastical from the civil ju-
risdictions, that court began to dechne in dignity
and all its consequences: and the change con-

* Bt electronem tuam in pleno comitatu tuo faciam dishircte
et aperte, €5c.°  Ste the Statute  There has been for a long
time a very prevalent k'nd of fashion (if T mav <o use the
term), to extol certamn old measures and regulations, as the
effects of singular penetration and provident sagacity in our
ancestors.  We are somehow pleased on these occasions only
to retnember what happei to suit the present times, forgetting
that which does not. Qur ancestors, 1> a term of large impior 5
and any indiscriminate piaise bestowed on them for zluse pasts
of therr nstitutions only which miore mature experience retains,
seems not founded upon a just view of their various actions.

+ Bibliotheca Politica, '
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tinued gradually to increase, as the course of the
affairs originally transacted ip the county-courts
was diverted into different chinnels.

When the tenures in capite came to be so much
divided, that the holders of the smaller parccls
of them, could neither conveniently nor fitly be
summoned to attend the national assembly, to-
gether with the more ancient and larger tenants,
the choice or appointment of those who were to
appear as representatives for this body was na-
turally to take place in a meeting of ‘the same de-
scription of persons; and this most obviously was
the county-court. There is no'reason to suppose
this order of men either very numerous, or their
possessions as yet very small in the reign of Ed-
ward I But from that time to the accession of
Henry IV. property, from the natural course of
things, must have flowed into many more hands,
and the numerical majority of suitors at the
county-courts was probably composed of small
proprietors,  Ilence arose a decline in the re-
spectability of the attendance; for although of
old, none owed suit and service there but tenants
in chief of the Crown, and all others, holding of
mesne lords, owed suit at the court of their
lords; yet when the busipess in the county-
courts was reduced to matters of little conse-
quence, and the complexion of the suitors was
~much changed, the better class became negligent
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in their personal attendance *, they sent proxies.
These were freeholders under them, and by rea-
son of a thin appejrance of the proper spitors,
they occasionally performed the services of that
superior order, whose duties and” franchises in
the county-courts came thus into the hands of
inferior and more numerous classes of men.  This
innovation increased 4, and in the time of Henry
IV. scems to have extended to voting for the
huights for Parhament. The new attendants at
the county-courts are said to have been favourable
to the usurpation, and Henry soou afier con-
firmed the practice which he found wseful in his
government.  He caused it to be cpacted, that
the elections should be made by a/l who might le
present at the county-court next after the delivery
of the writ to the sheriff, as will be seen by the
act. In elections o conducted, arpse the disor-
ders, of wluch the Cominons afterwards stated
their complaiut vnder IHenry VIL ind which fur-
nished the grounds for the restriction and qualifi-
cation then adopted at their suggestion.

It is to Le remarked of the statute of Henry IV,
that it differs in very essential respects from the

* Carte, vol. ii. p 699.

§ Hume, vol. in p. M. Sheriffs were also biibed by the
superior urders of the suitors ar the county-courts, not to sum-
mon them, but the lower classes, whereby these were driven
to attendance there, and became paries in the elections of
knights.=*Bred), Glossary, werbo, Probs Hominesy, Ee.
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petition which occasioned it ; but this was not un-
usual *. The ‘notable claim of the Commons,
that ne part of their petitiops should be altered
when granted, did not take place until the follow.
ing reigu ; all ‘that was asked of Henry IV. was,
that certain of the Commons should be present at
the engrossing of the Parliament roll 4, but this
did not*prevent the alteration in question, which
deserves particular attention.

The petition relative to elections was as follows :
“ Jtemn pur ce que les viscuntz retornent chivalers
du countees pur venir au Parlament nounduement
esluz, que ordeine soit, que en toutes tielz briefs
que toscront desore hors de la chauncellarie direct
as viscountz pur tielz chivalers estlire pur venir
au Parlament, soit coutinuiz, que proclamation
soit fait en toptes les villes marches du countee
du jour et leiu ou les ditz chivalers serront eslutz
xv jours devant le jour de election, au fin que
les sufficiantz persones inkalitantz en le dit countee
Y puissent estre pur faire election susdit in due
manere, et qu’ les ditz viscountz qu’ore sont ct
qu’pur le temps scrront soient serements, a se
tenur, et exccuter sanz fraud ou affection de

nulluy $.”

* Ruffhead, Preface to Statutes.

+ fbid. nd Cotton’s Abridgment.

1 Prynne, Brev. Parl, Red. p. 185, exRot. Parl, 4, § H. IV.
83,
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No answer "is mentioned in the authority, or
in Cotton’s Abridgment of the "Records, but
the act is clearly the proceeding upon it, and is
as follows : .

¢ Item, Our Lord the King, at the grievous
romplaint of his Commons in this present Par-
lisment, of the unduc clection of the kmghts of
counties for the Parliament, which be sometime
made of affection, of sheriffs, and otherwise
against the form of the writs” dirccted to the
sheriff, to the great slander of the counties, and
hindrance of the business of the cowmonalty in
the said county ; our Sovereign Lord the King,
willing therein to provide remedy, by the assent
of the Lords Spiritual and Temporal, and the Com-
mons in this present Parliament assembled, hath
ordained and established, That fragn henceforth
the elections of such knights shall be made in
the form as followeth ; (that is to say) at the
next county to be holden after the delivery of the
writ of the Parliament, proclamation shall be
made in the full county of the day and place of
the Parliament, and that all they that le there
present, as well suitors duly summoned for the
same cause, as other, shall attend to the clection
of the knights for the Parliament, and then in
the full county they shall proceed to the election
frecly and indifferently, notwithstanding any re-
quest or commandment to the contrary; and
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after that they be chosen, the namas of the per-
sons so chosent (be t'hcy present or absent) shall
be written in an indenture under the scals of all
them that did choose them, and tacked to the
same writ of ‘the Parliamnent, which indenture,
50 sealed aud tacked, shall be holden for the she-
rifl’s ‘return of the said writ, touching the
knightsr of the shires.  And in the wints of
the Parlizment to be made hereafter, this clause
shall be put: * Et electionem tuam in pleno co-
‘ mitatu tuo factam distincte et aperte sub sigillo
“tyo ret sigillis corum qui dectiont illi inter-
¢ fuerint uobis in Cancellaria nostra ad diem et
¢ locum in brevi contentos certifices indilate *.7 7

The petition is in substancc: As sherifls have
rctarned knights of shircs for Parliament, not
duly elected, that it be ordained, that in all writs
to be issued heuceforward to sheriffs for such
clections, it be provided, that proclamation be
made in all market-towns of the county, fifteen
days lefore the day of election, stating the day
and place where the said kuights will be chosen,
v order that syfficient persons, inhalitants in the
county, may te uble to be present to mule the suid
elcction in « due manner, and that all sherifis be
in future sworn to observe and execute this with-
out fraud or affection of any one,

¥ Statutes at large, 7 H. IV.c, 15.
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The point to be effected was, that sufficient
persons should make the elections ; and for that
purpose, that no elegtion should be made without
a certain previous public notice, ,which would
enable persons of that description to attend *.
The act, howevcr, directs the election to take
place at the next county-court ufier the delivery
of the writ. It not only does not direct notice
to be given, but orders a course of proceeding,
which, in many cases, must have absolutely pre-
vented any notice being bad, but by such persons

as might before be summoned, or, perhaps for
the purpose be otherwise brought to the place.
Instead of securing the franchisc of election to
sufficient persons, it expressly puts it in the power
of every person who might le at the county-
court to vote. The only abuse it guards against,
is that of a clandestine return; but {lis could be
of no benefit while the election might be made
by persons unqualified, unentitled, and according
to the plain, but very comprehensive expression
in the petition, insyficient.

It was thus, that for the purpose of supporting
an illegitimate posscssor of the crown, an iuno~
vation,which he found favourable to his views,
was sanctioned and confirmied, contrary to the

* It scems strange that the precaution of previous notice

should not have been enforced until the present reign.—See 2.5
George 111, ¢, 84,

b
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declared sense of the Commons; but it wvas not
suffered to remain long*. Henry IV, was a
Prince of good political talents, and continued
that regulation. His son and successor, 2
shining example of admirable carriage, guided in
a high degree by manly and generous feclings pe-
culiarly suited to his station, filled the throne,
during 'a short reign, not only with popular, but
with universal applause ; and, daring that time, this
matter continued without alteration; but after
the succession of Henry VI. in infancy, the de-
viation from the old practice in elections, was re-
presented by the Commons, and their petition
on that occasion was completely adopted, © ad
verbum,” for the act which was passed on the
subject. This happened in the eighth of that
reign, when the evils of the great number
of electors of small property, which had been
introduced, were complained of in a petition, ot
which the following is a free, but, I hope,
not an incorrect translation: ¢ The Commons
in this Parliament pray, that as the elections

* There was an act made upop a petition of the Commons
in the eleventh of Henry IV. imposing a penalty on sheriff.
not observing the preceding statute generally; but it can only
be considered as an additional part of *the policy adopted by
that Prince to confirm the undue system.. There are, indeed,
txpressions in the petition, referring to ancient usage of elec-
tions, not otherwise to be found, and which can, of themselves,
e:tabiish nothing against the well-known privilege of frecheldess
only to vote for knights of shires.
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of knights of shires have in seyeral counties
becn herctofore made by too great and excessive
a number of their inhabitants, the greatef part
of whoin have been persons of small or no pro-
perty, but pretending to have as goud votes for
the elections as the most notable knights and
esquircs, whercby murders, nots, .affrays, and
discord will be occasioned among gentlemen and
others, if a fit remedy be not provided against
them : may it please your Majesty (o consider
the premises, and to ordain, by authority of this
Paliament, that the elections of kuights of
shires in your realm of Fngland, be hencefor-
ward 1ade in every county by people dwclling
therein, having severally fic holds to the yvalue
of foity shillings, at the lcast, clrar after all de-
ductions 3 and that those to be chusen, be in-
habitauts of the counties respectively, having
the greatest number of votes as aforesaid, and
be returned by the sheriffs, by indentures be-
tween them and the electors, sealdd.  And
that the sherifs have powcer to examine every
clector upon oath, how much be may spend
by the year; and that if any shenff return
knights to the Parhament contrary to the ordi-
nance, the justices of assize may have authority
to judge cf it, and upon due cenviction of any
one, to pass sentence for a fine of one hundied
pounds to the King, and mmprisonment tor one
year.  And that no knight, returbed contrary to
* P2 )
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this ordinance, shall be entitled to reccive his
wages. Provided always, that mo person who
cannot spend forty shillings- by the year as afore-
said, be in any manner an elector of the
knights for the Parliament; and that in all
writs issued henceforward to sheriffs for such
elections, notice be taken of these provisions *.”

The answer was, ¢ Let it be done as desired by
the petition.” And accordingly the petition was
made (mutatis wutandis) the act of the eighth
of Henry VI c. 7, anno 1429. By this, the
right of clection was rescued from the temporary
innovation that had been permitted, and, by the
qualification prescribed, was secured to the de-
scription of persons considered fit for the trust.

Such is the history of the Qualification Act <.
The outcry raised against it, is kuown to all who
have read much of what has been published on

* Prynne, ut supra, ex Rot. Parl, 8 Hen, V1. . 39,

1 It would hardly be supposed, that this act, framed on the
express peution of the Commons, to remedy the bad effects of
ay invovation in elections, should be considerced as it has been,
by some persens more eager for any changes, than mindful of
the trge circumstunces before them. 1t has beem asserted,
that no legal Patliament has sat since the passing of this act!
w812 G. Q. Pauls wuiy sensible Letter of the 6th of December
1782, to the Rewn C. Wyvilly in kis Collection of Papers on Par-
hamentavy Rifnm) I do not mean that Sir G. Paul makes
this assertion, for, In adverting to it, he controverts it.
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parliamentary reform. It is made a subject of
complaint principally by those who contend for
universal suffrage ; put I will not remark lrther
upon these circumstances in this place, than by
saying that the facts of the transaction lead dis-
tinctly to a contrary conclusion, namely, that
the principles of  representation and clection in
those days, were clearly against an ‘indiscrimmate
franchise, and afford evident proof of a quahfi-
cation by property Jbeing considered a true test of
the right.

There had been a very severe Jaw to enforce
the due exccution of the tenour of parliamentary
writs by the sheriffs, who, it sccms, were, in
those days, the principal, if not the svle offen-
ders; and the point to be guarded against was,
misconduct on their part, whose pawer and du-
tics were then very great, and iofinitely more
connected with, and under the coutrol of, the
Crown than now. Bat although the personal
and pecuniary penalties were very heavy, they did
not effectually prevent all abuses *.

There was no law in that time respecting the
clections for cities and boroughs excepting one,

* The Act here alluded tois thatof 11 Henry FV. c. 1. which
gontains the first specific penalty on the malversation of sherifts
in clections, According to Rapin, the King consented to it
reluctantly,

3
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wherchy both the electors and elected were be to
resideuts in the respective towns. It was thus
that the regulations stood, both for counties and
towns, at the period when we begin to have
soine authentic information of the manner of
elcctions, and the nuinber of electors.

It has been seen, that for the purpose of assess-
ing an aid, otherwise than what was due by the
feudal stipulations, the King, according to the
Charter of John, was to cause his shegifis to sum-
mon, gencrally, all the smaller tenants who held of
hin in clief, and when these became numerous,
and of sinall possessions, they sent representatives.
While the passing of taxes was the only purpose of
their appearance, aud before the numbers of those
who chose themn were cither very great, or their
condition in life very low, it will natarally be sup-
poscd, that there was the less occasion for regu-~
Iations concerning the choice : but when the du-
ties were evlarged, and the due discharge of them
became important 5 when these deputies were ad-
mitted purues in the Legiclature, and when, at
the same time, the condition of many of the
clectors had sunk below its original level, and
new persons, not before entitied to the rights of
election, had been  admitted into the county-
courts, it would be obviously desirable, in every
point of view, to obtain the attendance of the
most competeat  persons,  Ilence laws  were
framed to regulate the clections, and as it is im.
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possible for low and ignorant people to discrimi-
nate and select men competent to® high and ar-
duous trusts, it wag wise to restrain the, inter-
ference of those who had not intelligence suffi-
cient to direct their suffrages to persuns of capa-
cities adequate to the dutics. When, at first,
the exigencies of the Crown made it expedient to
call upon towns for contributions in aid of the
public service, the King’s justices and other ofti-
cers went round to adjust the assessments; and
in effecting this, they doubtleSs comnmunicated
with the most respectable persons in the towns;
afterwards, writs were sent to miayors, and the
head officers of corporations; and wherc there
were no incorporations, to the stewards or bailiffs
of the lords of the towns. The chief persons
of the places were always the returning officers ;
and if ever there were an age, and a structure of
society, where, under a want of direct evidence, the
general circumstances of men could lead to a safe
conclusion, whether the superior, or the lower
orders, were likely to preponderate in any insti-
tution of importance, it was the feudal period ;
for the clear predominant tendencies of its con-
stitution were all peculiarly n favour of the
higher orders. Upon thé¢ best consideration,
therefore, of the circumstances of the age, con-
firmed (as will be seen) by the first returns that
afford information on the subject, there is suffi-
cient reason to be satisfied that the eailiest elec.
. P 4
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tions for towns were made by the superior orders
of their inhabitants *. Dr. Brady indeed assures
us, that in addition to the returns mentioned by
him, and which will be found here, many others
are extant, which show it, and even in places
where, since the reign of James I. popular
elections have somectimes prevailed 43 the con-
clusion 1s besides corroborated by the circumstanca
that the elections for towns were not made the
subject of regulation about the same timé as
those for counties, because it cannot be sup~
posed that the county franchise should alone be
regulated, and restricted to persons of superior
consideration, if, aé the same time, members
could be returned from towns by the meaner class
of inhabitants.

Of these and of couﬁty elections T shall pro.
ceced to give some examples from the time of
Edward 1. to the end of Henry VI. In the
carly part of this period, very little information
seems to be afforded by the few returus that are
found ; in the fifteenth of Edward 1I. there is
a return from Lincoln, which states the clection
to have been made by the mayor and cownmon-

« * This opinien is miterially strengtheacd by the little that
.3 made ont again tit by Mr, Tyrrell, the zealous and able op-
yoser of Dr. Brady.—Zyrrelly App. vol. v. of Her, PpP- 1404

20T,

4 Brady on Buroughs, p. 160,
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sity. Under Edward III. we find a return from
Southampton, by the mayor, baiiiRv, aud their
fell w-buwrgesses ; imm Scarborougu, by the
bailifts and community of burgesses; and the
teoms, © assigme inus el canstituimus,” are some-
times w<.l instead of words lenoting election.
In the same reign, Yarmouth in Norfolk returns
by the bailiffs and cominunity, by ‘the atsent of
the town; and the return for Derby appears to
proceed on the choice of the burgesses. In the
time of Richard II. few returns scem to remain;
one from Scarborough is preserved, which states
the same clectors a6 just mentioned 5 and it ap-
pears that Shaftesbury retutned by the mayor,
eonstable, bailiff, and burgesses. During the
reigns of the three successive Princes of the
House of Lancaster, comprising the period from
the year 1899 to 1461, we find as_follows: In
the eighth of Henry IV. the elections for the
county and town of Cambridge wcre both made
by the same persons, who are named in the re-
turn, and were in number no more than twelve 3
and, for the same Parliament, those for the county
and town of Huntingdon were made by only
eight persons, also named in the return, In the
eleventh of Henry IV. the return for Reading
was by the mayor and all the burgesses ; also for
Wallingford by the mayor and all the burgesses,
amounting _together, to twelve persons who are
pameld. In the eighth of Heury IV. the elec-
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fint: for Bridgenorth was by the bailifs, ten bur.
gesses named, and several others.  In the twelfth,
the election for Bristol was by the mayor, and
tweuty-nine of the most disirect and most suf-
cient blu'gcsseé, also nained 5 and for the ceunty
of Kent, and citics of Canterbury and Rochester,
twelve per.ons named, ssid to be summoned for
that purpose by the sheniff, made the elections.
In the tuirteenth, the election for the town of
Perby was by six burgesses named, and many
others of the community of the said borough.
But one of the most extraordinary returns to be
met with in this reign, is for the county of York,
in the same year, whereby it appears, that the
election was made by seven attornies, or proxies,
of as many lords and great men named ; and upon
this, I should not omit to remark, that four of
these great persons are to be found in the roll of
Peers summaned to the same Parliament *,

* The indenture of return runs, ¢ Inter Edmundum Sam«
ford Vic. Ebor. ex yul parte, et .

Willm. Holgate, Attornatum ¥ Radi Comitis Westmore-
land.

Willm. de Kyllington, Attorn™, Lucie Comit. Kanc.

W illm, Hesham, Attorn®, % Petri Domini de Malo
Laey.

Willm. de Borton,  Attorn™,  * Wiliji Domini de Roos.
Robtum Euedale, Attorn™, ¥ Radi Baronis de Grays

stock.

Willum de Foston,  Attorn™, Alexandri de Metham,
Coivaler,

Henry de Preston, Attorn™, Henry de Percy, Chi-
valer.

$ectatorum Communium anpuatim ad Com, Ebor.'de sex sep
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In the first of Henry V. it appears by the re~
furn of the sheriff of Wilts, that” the elcctions
for the knights of that county, together with tha
citizens for New S’lrum, and the burgesses for
Wilton, Devizes, Malmesbary, 'Marlburough,
Calne, and Old Sarum, were all made by twenty-
six persons thercin named. In the sccond of
this reign, another extraordinary Tetunf eccurs
for the county of York, namely, by the attor-
nies or proxies of seven Lords, and one Lady,
and all those persons except thrée are summoned
to the same Parliament as Peers 4. In this ycat

timanis in sex septimanas, ex parte algerd testatur, quod, &¢.” =~
Prymey, Birev, Parl: Red.,

The persons marked *, are among those summoned as
Peers to the same Parliament.~Corton’s Abridgmegt.

{ The indenture of retrn russ, ¢ Inter Willum Harington
Vicomitem koor. ex undt parte, ¢t

Robtvm Mauleverer, Attornatum Henrici  Archiepiscopi

Ebor.

Willum Fentotcs, Attorn™, % Radi Comitis West-
morland,

Willum Archer, Attorn™.  * Johis Comitis Mareshalli,

Willum Killington,  Attorn™, ¥ Henry Lestrop Chlr.
Domini de Masham.

Willum Hesham, Attorn™,  #Petri de Malo Lacu.

Willum Foston, Attorn™, Alexandri de Metham,
Chlr.

Willum Housom, Attorn™, Roberti Roos.

Robtum Barry, Attorn™, Margarete, gue fuit utoe
Heanci  Vavasoury
Chir.

Rabtum Davison, Attorn™,  Henrici Percy.

Sectatorum Communium ad Com, Ebor, de sex septimanis i
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also, the election for Carlisle was made at the
same time as that for the county of Cumberland,
but by different persons, vyiz. the mayor, two
bailiffs, and nine citizens; wl‘ile the county elec-
tion was made by fourteen other persons,
all named. Upon the same occasion the elec-
tions for Kent, Canterbury, and Rochester,
were made by twelve persons described as the
four coroners of the county, and eight others,
who scem to have been ounly a purt of those
who had been present in the county-court. The
elections to this Parliament for the several
towns in Dorsetshire and Somersetshure, that
then seut members, were by four persons for
each ; those for the towss of Surry, as also for
the county, werc by niucteen electors for the
whole ; and twenty-four electors returned for the
county of Sussex and its towns. In the fifth of
this reign, the election for Bath was made at Il-
chester by four citizens. In this and other years
of this King, the clections for Bedford town
were by twelve persons; for York city, by four-

sex septimanas, ex parte alterd testatur, quod, &c.”—Prymne,
Brev. Pasl. Red.,

The persons marked *, are among those summoned as Peers
to the same Parliament,—Cotton"s dbridgment. To which must bg
added the Archbishop of York, as Cotton gives only the roli of
temporal Peers summoned.

These are remarkable instances of elections under the
innovating statute of Henry 1V,
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teen ; Hereford city by twelve; Yarmouth, in
Norfolk, by eight; Lynn by twelse; Lincoln by
twenty and others ; Wallingford by seven : Cam-
bridge town by tfelve; Warwick counly and
town by cleven, and many others,

During the long reign of Henry VI. the elec-
tions for the places already mentioned, qoutinued
in most respects nearly the same, except asto
the alterations occasioned, in the forms chiefly,
by statute, an. 23, c. 14, of.this King, To
those specified, 1nay be added, Devonshue and its
towns then represented, by twenty-nive elec-
tors #; Gloucester county and borowghd by
about thirty-one persons; Cluchester by four-
teen; Colehiester by six 3 Dunwich by nine and
athers ; Ipswich by sixteen, and many others;
Huntingdon by tuelve; Iull by twenty-five;
Malden by six ; Norwich by twentg-seven; Not-
tingham by fiftcen; Newcastle upon Tyne by
thirty-five; Oxford by the mayor, two others,
and the whole community ; Wycombe by seven 3
Woscerzer by fourteen;  Canebridge by cight;
which is mentoned in several returns to be ac-

# Here no alteration appears, notwithstanding that statute
scems to imply that the elections for towns should be made by
the citizens and burgesses i their respective cities and borougtts.

+ Gloucester was not then  city, being included in the

ste of Worcester,
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cording t0 its custom ; Bristol by various numbers,
as thirty-four,  twenty-five, and twenty-one, and
there they express the parties to be frecholders in
the town (and county) of fofty shillings and up-
wards *

Such were the elections of those times; and
so they continued down to the seventeenth of
Edward IV. beyond which the returns happen
not to be preserved ; byt notice will hereafter be
taken of the next that are ascertained.

Although I mcan to rescrve the consideration
of the plaus of reform that have been urged, for
a more advanced stage of these inquiries, it may
not be improper here to make some reference to
that of Sir F. Bardett. Having seen the rise of
the Commons after the reign of John, and
having, in order to show sowewhat comprehen-
sively, the progress of our gencral political eon-
ditiop, adverted to many, if not all of the lead-
ing circumstances affecting it, the old principles
of the representative part of onr Parliament may,
I presume, be collected sufficiently to enable us
to compare and judge, whether what is now
beld forth for popular adoption, is really, as its
advocates call it, *° a recurrence to these laws and

* These returns are chiefly to be found in Prynne’s Brev,
Parl, Red.
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thet comstilution, the departure from which vins
Feew_the sole causc of that eccumudation of evils
which ow endure *.”

The accumulation of evils here agsumed, I will
pass by for the present without adinitting it.  But
I then ack, at what period it is found that aff
*¢ householucr s, and others suljeet to dirent taza-
tion. in support of the poor, the Church, und the
Stete,” were universally entitled to elect members
of Parliameut ? 1'ask, in what creign was each
connty subdivided according to its taxed popula-
tion, ant each subdivision required to send one
representative ! 1 emunot Jdiscover  the  time,
when the votes of these householders, and others,
for members of Parliament, were taken by the
parish-officers.  Anrd with respect to the duration
of Parlioment, T muct also ask, what superior
power the Parliaments mn the time ofe Edward 111.
had above thuse of Charles I. or II. or that of
William and Mary. or that wonder George L. to
establish regulations conewning their being called,
or any othe: aiteration ?

But St TFrapcis Burdett told the House of
Commons, that he took hoth the laws and the
constitution for his guides m preparing the meg-

# Sir F. Burdett’s Speech,  See extrart in Appendix,
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sare he proposed; and thereby avoiding intris
cacies and in.pediments which have obstrueted
others in the same purswit, he said he bad found
“ the' cupress image of th¢ Constitution:” nay
more, * the truc Constitrtion *.” I do not know
what lgws are meant here as guides ; they cannot
well be any of the one hundred and thirteen
which be mentions, because they scem to be the
stumbling-blocks alladed to, that have misled
other reformers ; and the number stated, will, I
believe, compri-¢ all that any’ way refer to Par-
hament, The laws and constitution, therefore,
which the patriotic Baronet has followed, must
only be looked for previous to the reign of Ed-
ard ITI.  In this view of the proposition, the.
conclusion would be, that the House of Com-
mons is to revert—to be restored, to its state under
Edward II. and before; because, according to
Sir ¥. Burdett, the practice that has obtained
since the reigns of Edward II. or IIL. has been
all deviation. The idea so universally entertained,
that our Constitution hes Lcen progressively im-
proved, if tms doctrine be well founded, is a
mistzhe, and all the regulations respecting Par-
liament must be cancelled! They are all silly
eonceits, not improvements on the system, but
aberrations from it. Let me not, however, risk

* Speech ut supra,
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a misrcpresentation of the IHonourable Baronct,
whcirkis own words are distinct, and at hand.
The laws—to which I have adverted, amd all
others respecting Pidrliament, are, according to
him, ¢ all pitiful substitutes for “the Coustitn-
don* I Such arguments might be deemed al-
most too absurd to require serious answers; but
the House of Commons has listened to than,
and condescended to divide upon a motion result-
ing from them. If, the newspapers aie to be be-
lieved, they are also not unfrequently told that
they are not the constitutional representatives for
’arliament ; and how strenuously the same topics
are disseminated among the people, every person
may daily observe. What bas been advanced
amounnts, indeed, to an assertion so iucongruous
and inconsistent in itsclf, that it might be disre-
garded as harmless ; but when artfully connected
with taxation, and with national calaniitics, when
mculcated on the heedless maltitude, whose pas-
sions arc at the same time msidiously exeited, by
ascribing a suj posed accumulation of evils to this
source, the danger wust be evident and alufming.
But Sir F. Burdett, in introducing his propesi-
tions, has noticed some political occurrences of
a comparatively late date: although his sweep-
ing idcas of the Constitution might seem to
make any such late reference rather unnecessary,

* Speech ut supra.
[
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yet he states that something was done at the ara
of the Revolution to the prejudice of the (‘r’own,
and injury of the Constitutipn; he says % that the
secds of the rotten boroug};x system were then
wofully scattered over the country. It might
almost be thought he meant, that a great number
of the least populous towns, or old decayed bo-
roughs, were then empowered to seud represcut-
atives ; or that the three branches of the Legis-
latare had concurred in some imnproper restrictions
of the former prerogatives of the Crown; to
some such meaning, indeed, his obscrvations do
certainly tend ; and considerable stress seems to
be laid on a supposed change, cither in the con-
stitution of parliamentary boroughs, or in the
royal prerogative, or both, which is ‘ascribed to
that time. After denouncing all the laws re-
specting Parliament as unconstitutional, it might
be supposed there were little occasion to open a
fresh and partial quarrel with the events of so late
a period, and which are, besides, very favourably
considered, by almost every one, in constitutional
points of view. But in order to avoid the con-
fusion into’ which the investigation of thesc cir-
cnmistances in this place, would lead, T shall re-
sume the retrospect of the progress of the House
of Commons to full authority and power, and
then consider by what new mecans, at the Revo-
lution, the Parliament became injuriously affected.
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The first petition of the Commons that it is
materiah to notice with reference to legislation,
was under Edward ITT. and it appcars, as has been
already mentioned, to have arisen out of jealousy
of the clergy ; being calculated to obstruct their
particular influence, rather than to advance a
right in the Comimnons to be assenters to all laws,
Under Henry IV. the subject was incidentally ad-
verted to in an answer from the King to a peti-
tion, where it had not been mantioned *. Bat
under Henry V. there was a petition upon this
subject of a direct and specxﬁc import ; it was as
follows :

** Oure Soverain, your humble and trewe leiges
that ben come for the Comens of your lond, by
seeckyn onto your rigt wissenesse. Tha soo as
hit hath evere be thair libertie and frtedom, that
thair should be no statut, no lawe be made of lasse
than they yaf thereto thair assent, consideringe
that the cGef of your lond, the whicle that is,

* « The Commons on the third of November pray, that
for as much a. they were not made privie to the judgment
aforesaid, that no record be made to charge, or to make them
parties thercunto; whereunto the Archbishop of Canterbury,
by the King’s commandment, answered, that the Commons
were only petiioners, and that all judgments appertain to she
King, and to the Lords, unless it were in statutes, grant:, sube
sidies, or such like, the which order the King would from that
time to be observed.”—=Cott, Ab. 1 H. IV, ». 8o.

+ Sic in orig.

e 2
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and cvere hath be a membre of your Parlement,
ben as well assentors as peticioners ; that 6" this
tyme ‘forward, by compleynte of ¢ie Comens
of any mischief, axhinge Yencdie by mouthe
of their Speker for the Comens, other else by pe-
ticion wiiten, that ther nevere be no lawe made
therenppon and engrosed a< statut and lawe, no-
ther be addicions, nother by dimunucions, by no
mancer of terme ne terines, the whiche that sholde
chaunge the septence and the intente axhed by
the Speaker moatlie, or the peticions bifore said,
yevcn vp i wrytyng by the mancie forsaid, with-
oute assent of the foresaid Comens, consyder-
inge, owie Scvaon Lood, that it is not in no wyse
the cntente o nue Comens, gif” bit be so that
they anhe yon by spekyng or wiityng too thynges
or thrce, m as munye as theym Just, but that ever
it stunde yr the fredom of your high regalie, to
graot te which of thoo that you luste, and to
wernue * the remancent .7

The assertion in this petition, that the Com-
mons hia ever becn assenters, is not to be taken
in an unquahfied sense : it was usual with them in
their petitions to assume largely, and there are
many instances on rceord of their general and par-
ticular mustatements ; an the present case the po-
sition is contrary to very suthaent evidence, as

* Deny o1 refuse
+ Rufflicad’s Preface to Statutes at large.
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Will have becn observed in the course of these
pages. After this tiine, however,’ the privilege
clumed seems to have scttled iuto right ; yet it
can hardly be considyred as effected altogether by
this petition ; for the claim had beén lonug in pre-
patation ; but the answer on this occasion reems
to have determined a poiut winch before aus nei-
ther sanctioned by une am pret 2] uer achnow-
ledged in any form of rceord It was now acs
ceded to m terms upon wincy I abadl focbear to
temark. Lo answer to the petidon was,

“ The hyng, of his grace ewecnll sraunteth
yat fro hensforth, nothme Lo v a0 o to the pe-
ticions of his Commune, yvar be voetraw of hir
askyng, wharby they shuld be baaude aithout
thair assent, savyng alwer to v 11 Lavd his
reall prerogtif, to graunt or denve what nua lust
“f their peticions and askynges aforeland ¥

When an scknowledeed  cffective power, or
crto, m legislation is mtiusted to any suinber of
persons, it becomnes a matter of no small import-
ance in the pobtical cconomny of a state, to regu-
late the introduction of members mto that as-
sembly.  This ob.enation, although  pomting
principally to the clecting franchise, will yet in-
clude another consideration. namely, the  ap-
poiatment of those permancutly intrasted with

* Ut supra.
Qe 3
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this high office. The Crown has certainly en-
joyed this important prerogative in all ages sirce
the Conquest ; whether the title was by barony, by
tenancsz in chief, by writ of summons, or by ap-
pointment as électors ; all the original authorities
have, in the main, emanated from the monarch *.
With «regard to the represcntatives for towns, or
rather the towns that sent representatives, the dis-
cretion cxcrcised by the sheriffs certainly forms an
extraordinary anomaly in our constitutional his-
tory. It is one’ of the many proofs that the sys-
tem has been perfécted by gradaal adjustments:
i the time of Edward 1V. this point scems to
have verged near to a regulation; it is said that
the sheriffs, after that reign, acted regularly in
issuing writs to all cities and boroughs that had
been lately accustomed to send members, There
is the greater reason to think that the subject
was then better noticed, as it was by Edward 1V.

* It might, perbaps, be questioned at this day, whether the
King’s writ to a county, or charter to a town, would be com-
petent authority for the iutroduction of additional members to
the Commons House? The best arguments on the subject
would probably turn upoa the effect of those additions in both
cases, which have been made by parliamentary authority ; yet
if the maxim be true, that the prerogative cannot be abridged,
but by express terms of an Act of Parliament, necessarily in-
cluding the direct assent of the Crown; it would, as I think,
be difficult to maintain, that the right had been affected beyond
the particular instances that appear; for no argwment by im-
plication would be good against a right so guarded.
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that the first privilege of representation by charter
was granted * ; before this, no charter expressed
any provision to that effect; the general direc-
tions in the wnits being the only mstraction the
sheriffs received, as to causing returns to be made
fiom towns |.  From thus period, till the twenty-
ninth of Charles II. the privilege was conferred
by the Crown, but not exclusively; {or.although
no alteration in the number of representatives
took place under Henry VII. yet under Heury
VIIL. who exercised as great a share of power as
any King of England ever enjoyed, the counties

v The fisst town imprivileged b, chirter to send to p ia-
ment, was Wenbock , the privilege given, 1. said to be «nly
for one represcntative. ITow the place retutns two, does not
appear.—MWillis, Not. Parl.

+ Tlns is stated only a, to practice; but it mav be doubted
whethc the liscretton was 50 soon completely unueictood to be
gone fiom the sheriffs, because we find long afies, namey, at
the accession of James L. that in his proclamation concoinng
the choice of the members of his first Parhumeant, which he
intended as a precedent for all succeeding ocersione, the  henfls
are enjoined not to direct precepts to ancient boreughe iu their
countie, that are so far decayed as not to contain 1fficient 1e-
sidents to elect or be lawfully ¢lected.  As this wis 1ot 1c-
companied with any farther instructions, the sheriffs (it would
seem) might have omitted several according to their discretion ;
for some there probably were that might Le fairly considered
as of the description meant by the pt oclamation.  The general
objections to some ot James's pumerouc proclimations, wili
hardly be applied to this, which, indeed, contins miny ex-
cellent directions for the choice of citzens and burgesses.

a4
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and towns of 'Wales and Cheshire sent members
to the House of Commons by parliamentary autho-
rity, while the Prince at the same time,-and his suc-
cessors up to the time mentianed (of Charles 11.),
have also confcriud the privilege by their royal
grants. Henry exercised the right in a manner
je-uliarly unlimited; he called members from
Calais it France, and from Berwick.

Under Charles IL. the privilege was likewise
conferred by the King and the Parliament respec-
tively ; and it happened on the occasion of the
charter of Newark, which is the last addition to
the English representation by charter, that the
right of the Crown to grant that privilege was
first questioned in the House of Commons ; but
upon a division, the prerogative was sustaindd by
a considerable majority *. It seems, indeed, al-

* Blackstone, and Lord Glenbervie on Elections,.—It has been
supposed that the twenty-second article of the Union with
Scotland, by precluding any addition to the English represent-
aton, affected consequently this part of the prerogative.
There is no direct restriction contained in that instrument upon
the number of English representatives, and I think it would
be Jdifficult to establish any clear inference to that effect, from
_the proceedings attending its discussion.~=Defue’s History of the
Union.

Since the above was written, I have observed that the late
Mr. Pitt entertained the opinion that the English representation
1s re trcied by the Union.—Speeck in Pa:l. Apil 18, 1;85.

The question on the charter of Newark umderwent consi~
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ways to have comprehended that right ; but con-
sidering the power which the Crown possesses
over the number of the other branch of Parla-
ment, it is, perhaps, better to leave the question
of representation to the united wisdom of the
whole Legislature.

The House of Commons alone has, in <ome
instances, restored hy its vote, this right, where
it had been before  enjoyed and discontinued. In
the eighteenth and twenty-first *of James I. Il-
chester, Pontefract, Agmondesham, Wendover,
and Marlow, petitioned for that purpose, and
succeeded. This, as well as the similar measures in
1640, formed part of the efforts of the faction
of the Puritans. King James was rather averse
to that increase of the members, but upon a fa-
vourable rcport from soine of the Judges whote
opinions he had desired, his objections  were
dropped, and writs were ordered by autherity of
the House. It appears, besides, pretty evidently,
that these vroceedings were more the workings of
that great party than the desire of the inhabitauts
of the respective places. In the case of the three
boroughs in the twenty-first of James, it is ex-
pressly said, that the petitions rcferred to the

derable discussion by several adjournments in 1672 and 1676,
yet little that is material can be collected from what is preserved
en the subject in Grey’s Debates,
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House were in the names of the boroughs, not
by the actuat deed of the burgesses or inha-
bitantg ; ayd among the arguments, it is urged
for them, that they are contented to undergo
the burden of wages to their members, or to
choose such as would bear their own charges *.
The great increase to the representation under
Elizabeh, James I. and Charles T. was cvidently
effected by the art, the industry, and at last by
the oveibearing violence of that numerous and
powerful faction. Under Elizabeth it had par-
tisans in the highest order and power in the
State, unknown to the Queen, whose favour
they enjoyed notwithstanding, and whereby some
of those persons who were lords of towns, pro-
cured for them the privilege of sending members
in the yet covered views of the sect.

3

Upon the accession of James, the opcrations
of the party soon becamne more obvious in their
tendency ; but they could not be counteracted ;
they gained valuable privileges and power to the
IHouse of Commons, and corrected some great
abuses, but they at last swallowed up the mo-
narchy for a time .

* Willis, Not, Parl.

1 It is unnecessary to stop to distingui-h with precision,
even if it were practicable, in what particular respects or pe-
riods, the Independents agreed with the Puritans, o1 how many
of cither party were republicans. Although in the various
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To this faction is attributed the introduction
of about forty-four boroughs into the House of
Commons, upon party views*, and.by popular
support.  What thpt spirit will produce is too
often and lamentably seen, in odatters of the
highest political import. It will be enough for
me to remark here, that in the subject more par-
ticularly the object of these Reflections, *this fac-
tion, when approaching the zenith of its power,
and preparing farther instruments for its purpose,
in the representat{ve branch of ‘the Legislature,
declared in its committee of elections, * that
they were to be guided by the fitness of the per-
sons, whatever was the desire of those who had
the right of election.” Upon this principle they
purged the House of those that were unfriendly
to their measures, replacing them with persons
fit for their purposcs 4. By the procecdings of
the Ilouse of Commons at that t‘imc, there is
reason to believe, that in many towns, the clec-
tive privilege was changed from the corporation,

measurer resorted to, the differences claimed by the apologists
of each purty are innumerable, still, I imagine, they agreed
more than they differed; and were their measures well ex-
amined, they would be found, in the main, never out of a
converging tendency to the mighty innovation produced.
That some should at last affect to dissent, or, in reality, dise
approve of the trial and e<ecution of the King, is not to be
wondered at; yet, without doubt, they lLad all contributed to
raise the popular and militery frenzy that produced it.
* Carte. 4 Carte. Lord Clarendon.
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burgesses, and the like, to the inhabitants
at large. it is here to be particalerly remarked,
how ill-founded the imputation 15, which as-ribes
to ¢ royal innovation,” the, gross abuse in the
representation’of the people, that aries frow: the
towns which have been called to send members
from the time of Henry VI to Charles II. *
Besides *the number above mentioned, it is to
be observed, that Durham, Chester, Monmouth,
and the twelve Welsh boroughs were added by
acts of Parliament, and that Westminster and
Liverpool are among the others complained of.

I have hitherto said but little of the privileges
of the Commons’ House, yet if any thing were
wanting to prove the gradual rise and iuiprove-
ment of that assembly, a history of its acquired
privileges would show it in the strongest light.
No institution, originally of legislative authority,
can be supposed, without a decided and well-
protected independence. Had the first assembly
of knights, citizens, and burgesses, been called
together for the purpose of considering and
sanctioning all new laws, they would have been
“invested with protections and privileges perhaps
little short in extent, and certainly as well es-
“tablished as those they now enjoy, as it seems im-

* First Address to the Electors of Great Britain by the
Yorkshire Committee.
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possible to conceive the due and effective dis«
charge of a deliberative voice in legislation, with-
out a full independence of speech and argument.
Suach was originally adopted'n the American con-
stitution ; for there the assemblies entered im-
mediately on the complete exercise of their le-
gidlative functions.  Ilere the privileges were
established by degrees, and nearly’in proportion
as the House approached and obtamed a fuller
participation in tl'le supreme authority of legis-
lation. It has been argued, thdl the Commons
had always a right to be assenters ; but how they
claimed and enjoyed it, has been <cen s and the
last occasion under Henry V. which has been just
mentioned, shows how little they understood it *,

* Tt seems originally to have been understood, when a petition
of the Comin s was simply granted, i. e. without any change
or qualification expressed along with the Kings assent, that the
precise words of the petition wereto form the law or statute;
alterations were, however, introduced on vatious occasions:
some perhops perfectly expedient, and others probably not
within the meaning of the pttitioners at the time.  To prevent
such altmrations was clearly the obycct of the petition. But
under thic petition, very disnable or necessary regulations
might be lost to the Commons and the kingdom ; for if a
petition did not originally m all respects provile for what
others mught discover to be wanting, in strictness it was not
to be altered ;—if not granted completely and unaltered, it was
rut to be granted at all.

It is found very difficuit now, even with great consideration,
to provide for all the practical contingencics that occur in the
a} plication of legal 1ulec, In
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When they came into a true and effective exer-
cise of this high trust, they gradually obtained
the nececsary privileges by their own power, for
which ttiey were at first entirely dependent on
the Lords and the King.

Under Henry IV. they petitioned for better
provision from arrest in these terms: ¢ ltem,
pray the Commons, that whereas, according to
the custom of the realm, the lords, knights,
citizens, and burgesses, coming to your Parha-
ment at your command, staying .there, and re-
turning to their countries, and their men, and
their servants with them in the said Parhament,

In perusing the carly accounts of parliamentary proceedings,
the rare appearance of the transactions of the Barons® or Loids®
House, scems not a Intle strange. There is very fiequently
nothing mentiongd in Cotton’s Records, but the peution of
the Commons, and the answer of the King. This matter ap-
pears to me not improbably connected with a circumstance
but little noticed, as far as I have observed, by our political
or general historians, namely, the body of nobles known an-
ciently under the designatlon of the King's Councd in Palia-
ment. It seems pretty clear, that this body, in later times,
exercised its judicial authority under the name of the Court of -
Star Chamber, and in the original crude state of om political
institutions, it may have been the channel for conveyance of
the petitions of the Commons to the Crown: cugge ting at
the same time, either rejection or alteration according to cir-
cumstances ; and thus, perhaps, the opinion of the Barons, or
2s many of them as took an active part in affairs, may have been
comprehended in the answers of the Crown.
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under your special protection and defence, and
ought not for any debate, trespass,® or other con-
tract whatsoever, to be arrested, or any way im-
prisoned in the mean time; and now, so it 1,
that many such men coming to yowm Parliament,
and others their men and servants, during the
said Parliament, have been arrested by them,
who had full knowledge that they s6 arrested were
of the Parliament as aforesmd, in contempt of
Your Majestic, great damage of the party, and
delay of the business of the Parhament : May it
please you to establish, that if any hereafter do
arrest any such man comng to your Parlimment
as aforesaid, or any of their men or scrvants re-
maining with them in the said Parlament, or any
thing attempt contrary to the custom, he shall
make fine and ransome unto you, and render
treble damnages to the party grieved *.”

They here refer only to a custom which must
be supposed to have been considered inadequate
for their protection ; but the Kiug, although par-
ticularly mterested in  pleasing the Cominons,
thought otherwise, and no additional protection
was granted 4, the answer beiug shortly, ¢ There
is sufficient remedy for the cause.”

* klsynge, cap. 5.
+ We are, besides, informed by a strenuous advocate for
ancient rights in general, that in this reign the Commons en-

woved very large, and, s/l then, unusual powers.— Ruffhead.
- There
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Towards the end of Henry VI.s reign, the
Speaker was arrested in an action brought against
hun by the Dukc of York; and after representa-
tion was made to the Lords, he was continued in
prison, and auother Speaker chosen, notwith-
standing that the opinion of the Judges, who
were consulted, was in his favour.  Although
this case, under that and other eircumstances of
the period when it occurred, may be thought to
prove rather than disprove the existence of certain
privileges at that time, yet the firmness of their
establishment, and the idcas entertained hy the
House upor the rabject, will appear 10 a2 more
doubtful light, when it is remembered that no
notice was afteiwards taken of that transaction.
But whatever ther privileges were, it wa not for
a long time after that they cnjoyed them of their
own authority ; the custom was to receive the ir.
strument which established the protection from
the Lord Chanccllor, upon application.  This ap-
pears to have been the practice in the reign of
Llizabeth 4, notwithstanding the case of George

There is nothing in the petition, of the privilege of the House ;
they had enjoyed in a special manner the King’s protection ;
and in complaining of an arrest, it was not stated as a branch
of privilege, but a contempt of the King, damage to the party,
and delay to the business in Parliament.

+ In 1485 Richard Cook, burgess for Lymington, being
served with a swbpana in Chancery, three members with the
Serjeant were deputed to go to the Chantellor and Master of
the Rolls, to state that &y the amcient liberties of the House,
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Kerrers m the tighe of Henry VIII. which sceins
to have heen strangely mxsrepresented" It was
not uutil the reigu of James I. that the House
attamed an undisputed power to punish those who
should ariest 1ts members.

The first matenal step obtained by the Touse
{or e-tabhishing 1ts own junsdiction m Acctions
was 1 the reagn of Elizabeth  This Puncess,
when occupied, with the e v nunt st nce of
the Commons, m aunmpl' P les + i stifiable
proceedimes agamnst the Quc f - iud, al-
lowed a di Laration or rosolution e 1e pectmg

they wete exempted fiom 1ch oz 715, w0 g e Tt the
wrember she  d be aischarged from aprears , wd tat e
privicge should be theresficr allowed o1 Them ) oy,
the T ord Chane llor, answered, he tho v the 1hus e no
such privilege, wd would wot allo of pre t1% 1 ¢ tlue
s th1sves, ety wies the House sonld clsoproo tly i winid
been allocnd cr ' iant ! by prec dent m o the Coar of Ch o
I he House debated, and appomnted a Commttee to seiuren jor
preceuent , atter wlach the farther con wdention of the prie
vilege wis to bu reswined t it does nor, however, appe tothat
any precedent was found, that the Committee made iy re-
port, o1 that the EHouse took any farther steps to vindicate
their alleged ancient privilege. It seems to have been the old
and uniform praciice of the House to claim, npon antecedent
ngh., whatcver they wanted to establish, bwi, wnuth, therr
privileges and power were both ra fually acguise !

Scon after the tzansaction just descnbe i, the puvilege in
j0Cstin seems to have been obtained.—CGar fe.

% Ibd vol.wr p. 164

R



242  HISTORICAL REFLECTIONS ON THR

this privilege to pass uunoticed,: which, on eom-
mon occasion's, and judging from other occur-
rences, of the kind in that reign, would not pro-
bably have been suffered *. In the two succeed-
ing reigns, the exclusive control of the House
over elections was completely established.

But the unrestrained privilege of speech was not
80 casily attained to its present extent ; it involved
a large question respecting the right of the Com-
mons upon various important points,

The power of granting supplies, when the
Crown was so frequently in need of them, was in
itself a right of the utmost consequence ; upon
this was engrafted a right to petition for redress
of grievances or abuses, or for the regulation of
various matters arising out of the changes and
progress of ‘'society. With such an acknowledged
power, it seems wonderful that the Commons did
not tise much sooner to an effective participation
in the Legislature,” with all its high accompani-
ments; yet Sir W. Blackstone admits, that they
continued nearly twe centuries in the condition
of very humble petitioners; and this slow ac-
quirement..of power and privilege, forms a proof
of the very inferior state in which they were,
when towns were first called upon to send depu-

* Cane,
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ties. Undoxiﬁlz(ﬂy the members for towns, which
were strictly Eitizens and burgesses, resident in
their respective places, could'not, for a long time,
be qualificd for tha arducus task Sf legislation.
If, leaving personaT independence 48idé, “siperior
intelligence, general' talents, and’ knowledge of
the world, be desmble or requisife in persons
who 8re to have powef' Gvér very great affuirs, it
was fortunate and fit, that men, partaking so
little in the qualifications necessary for under-
standing them, should alst"partake but little in
their control; and, if the functions of general
leg';islation require a correct knowledge ‘of human
‘nature in‘its ever-varying shapes and devitess if
hey reqdire deep penetration, enlightened undet-
‘standing, cbmprchensive viéws, with 4“firm de-
cision of liaracter; guided by prudence, probity,
and unbiassed jobtl(.L, if, as far as.may be ob-
‘thined, sucl ought’to be the qualificatione: oF
legislators, it is hot to be regrétted tha't that
power accrued to ‘the Commons, only a short
time before the better sort of pcr';ons began to
make a seat in Parhament an object ‘of ambi-
Hon *.

-L'¥' 1¢' appears'that no citizen or burgeis ever attained the ho-
Jsoursble ‘distinction of presiding in the House. of Commons,
hefore the second  Parliament of Queen Mary, anno 1554
when Robert Brooke, Recorder of London, and one of its
representatives, was chosen.—#ullis, Not. Parl.

R 2



244 HISTORICAL REFLECTIONS ON THE

It is true, indeed, that for a\ronsidcrable pe-
riod, the general state of socicty afforded but few
men approaching to the characters most satisfac-
torily to be intrusted with the important office ;
yet it was desirable to take the best that could be
had, and to prevent, as far as possible, its falling
mnto the least competent hands.  There was,
however, a natural tendency to some degfee of
popular patticipation in the authority of Parlia-
ment, which-is to be esteemed a fortunate circum-
stance ; for no society has, perhaps, ever existed,
where fair and equal kows have been framed by any
onc order aud description of persons: a body of
men of the samez class, and with the same in-
terests, are too much aflected by their natural
prejudices, to be free from partial views and par-
tial conduct, and would, therefore, be unfit to be
alone intrusted with the legislative power.

Ve have scen that in the time of Richard IL.
and the succeeding reign, statutes could not only
be made without the consent of the Commons,
but were even enforeed long afterwards, although
their dissent was recorded * 5 but looking at the

s Thustatute of ¢ Richard II. st. 2, c. g, (see p. 188), must al-
ways have been held good, since the legislative authority was re-
quired to repeal it.—1 Fdward V1. ¢. 12.5ec. 3. There seems
a mistake ,of the press 11 the body of the Act, which the fact
aud the margingl notic. snow.
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4
legislative powc"’f exercised after the petition in
the sccond of {I’cnry V. that has been given, and
taking the spirit of that document in a liberal in-
terpretation, together with the geperal saope of
petitions about that time, it night be concluded,
not only that nothing shonld be cnacted without
the consent of the Commons, but that they were
under no restraint or limitation in the objects of
their petitions. They do not, for instance, ap-
pear to be precluded from petitioning that the
succession to the Crown should be regulatéd, in
order to prevent confusion, or worse disorders,
from contested pretensions ; and -there was 1o
prohibition against representing any defects in the
laws respecting rcligion, that might affeet their
constituents. But this will be found too exten-
sive a meaning to be'put on the petition and an-
swer; or if this Intitnde was allowed at first, it
was not so well established as to be binding ox all
succeeding Princes, if it did not swit their pur-
poses, or, in othier words, 1f they were not pleased
to admit it; foritis found almost two hundred
years aftcrwards, under Quten Elizabeth, that
the Flouse was forcibly prevented from entertain-
ing discussious on these subjects ; and Str fodw.rd
Coke, when Speaker, declared, upon the occasion
of some propositions, respecting ccclesiastical
gricvances, that he was commanded by Tler Ma-
jesty not to read any Bill, if such should be ex-
R3
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hibited, ahout state or ecclesi tical matters ¥.
This Speaker, however, had deminded and ob-

# Carte —Sir Edward Coke seems a favourite authority witlr
Sir F. Burdetr, who quotes in his §pcech an observation of
Coke’s upon Magna Carta, which has no connexion, that I
can see, with his proposed reform. When the Petitivn of
Right was under consideration, an addition to it was proposed
by the Lotds, in these words:  ¥e pigsent this ow humble pe-
titronto Your Mayesty, with the caie not only of preserving our own
hbertiesy but with due regard to leave entire that soxeieign power
awherewith Youwr Majesty is tiusted for the firctegt rn, safrty, and
happiness of the people.”  Sir Edward was one of the most zealous
promoters of the Petition ; and argning against the expicssion,
¢ agereign power,” stated it to be unparliamentary, and tending
to weaken Magna éarta, and other statutes; he then said, ¢ Magmz‘
Carta is such a fellow, that ke w:'l Tave no severesgn.”  Now,
there was nothing connected with ‘representation in what was
passing at the time, and Magna Carta contains no provision
wliatever cohcerning it; yet dir ¥, Burdett (ve _dppendic)
says, % This questibn is so completely decided by “Magna
Carta, which, as Lord Coke says, ¢Is anch a fellow that Le
¢+ will béar no equal’ (sovereign), "o sronghy fortihed by all
our constituticnal laws, that no inferior autharity can he re-
quired, &¢.” ' What question is meant here, I s altogether
unable to’conjecture} but whether it is the general question of
parligmestary reform, or a quéstion on any of the arguments
ficed to supnort it, the reference seems equally inapplicable.

“The carcer of Sir Edward Coke'was marked with considers'
dble varfety both in public and i»rivatr life. 1 have not obd
served, that in any capacity he ever disapproved of the repret)
sentation as it stood in his timé, which, it may be said, différed’
i little from i*,* present staté, unless in the ntmber of plites
represented.  There seems, indeed, reason to think elrit %!
completely approved of what Sir Francis thinks <o fepitgnine!
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tained, in hearly the customary terms, the freedom’
of speech, among the other claims usually made’
at the opening of a Parliament. And, it s far-
ther to be remarked, that during the time he
filled the chair, several members were committed
by. the Queen, for introducing motions for re-
gulating the succession to the Crown; yet the
liberation of these members was not claimed, nor
the authority that imprisoned them questioned
at the time.

Notwithstanding all this, the House of Com-
mons, through the powerful struggles of the

to the Constitution. The town of Harwich had in early times
sent representatives to Parliament, but had intermitted nearly
300 years: Sir Edward Coke is said to have obtained a re-
newal of the privilege by charter from James I. and there the
return is made by the mayor, on theelection of the corporation,
consisting of thirty-one persons.—Rushworth's Hist. Collect, Gens
Hist. Dict. Willis, Net. Parl,

It is nota litde extraordinary that Sir Edward Coke, and
many other persons who 'had been in Queen Elizabeth’s Pare
liaments, should, under James and Cbarles, be -parties in as~
serting the antiguity and inkeritance of privileges which were not
then claimed or suffered to be used. Coke wasa great searcher
into ancient records, which show, distinctly the original want
of power and privilege in the Commons, and their gragual ac-
quirement of them; he had filled the offices of Solicitor aud At
torney General to Queen Elizabeth, in whose law council,, the
practice seems to have been very different from that which he
lived to inculcate, when acting so strenuously and laudably in
support of the Petition of Right.

R4
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Puritans after the accession of James, and by a
general concurrence of circumstances, at last
acquired all the auathority and jurisdiction they
claimed -

It may now be proper to inquire, whether,
when so miny important external advautages were
gammed by the Iouse, any change or improve-
ment had wken place internally : I incan in the
persoas or characters of the jnembers. It is to
be recollected, that by the usage of eurly periods,’
and afterwards by statute, the members for towns
were really nataral citizens and bargesses of the
respective placcs where they were chosen 5 but in
the ragn of Edward IV. we find, among the
members returncd, many names likely to be of
a different description of persons 4, and the law

* Tn the reigh of James, some priviliges were mormly con-
t;-qtcd, and by the Commons chi. + ' inheritance, which is
pecularly extranrdinary arter what had been submitted to under
Elizabsth, and before. The greatest violence ~cems to bave
been used on the part of the King, who abroated their pro-
ceedings, and co v mitted their meinbers: one of which was
Sir Bdward Cole. But what will be conddered of the otate
of the question of right and inke ftance, when it iv obeerved,
that nota ward of complaint was made eithe: then or in the
folawing Pailiamert, although the ket sct of the hiog m the
struggle was the teating out of thewr Journa, by his 0 .1 band,
the protestation or 1e-olution thev had intettc { voncerning their
privileges nenerally, and p.rticulaily the frcedom of speech.—
Rivkwrihy voliis pog3.

+ Wi, Ivot. Parl,
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in that respect had fallen into general disuse, in
the time of Henry VIII. This' change was
greatly for the advantage of the Legiclature,; per-
sons of better infornjation, more independent, and
capable of more liberal views, would be returned
in the places of the better class of shopkeepers,
which, under the original practice, must have been
the universal description of town-members, with
the exception of a few great trading ports. Hence,
in proportion as a superior order of men appeared
as members, 1t must follow, that additional weight
would attach to the transactions and decisions of
the House.

It would be tedious, and secins nunecessary. to
detail the various concurring circumstances by
which the state of socicty in gencral, and par-
ticularly that of the middling orders, was progres-
sively hmproving about this period.  The division
of landed property had mereased, in consequence
of the facility given to alicnations by a statute
of Henry VII. of which the operation was farther
enlarged under his successor ¥ ; the order of yeo-
men came 2!s0 to be conspicuous, and a gencral ex-
pansion of society and its powers, is observable.
The introduction of the art of printing was alone
a matter of the utmost unportance; its conse-
quences are of a value and effect, not to be es-

* Lord Erskine’s Disscrtation.
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timated on the bare mention of the circumstance ;
but requiring a very extensive sco;e of reflection
before we recognise the innumerable advantages it
has conferred over the preceding state of society.

Under so great a concurrence of favourable
circomstances, the popular branch of the Legisla-
ture necessarily acquired a very substantial acces-
sion of power: laws were no longer made at the
instance and request of the Commons; but it
became constitutionally requisite to have their
sanclion and authority. Petitions were also ad-
dressed to them ; the prayer, howevet, for the
remedy or provision desired, did not at first refer
to a power in the House to grant it #.  This, like
all other customs roncerning that body, shows a
recent authority, of which the commencement
cun generally, be traced, and the progress and
establishment may alinost always be distinetly
marked.

Although the gencral and legislative power of
the Commons had thus greatly increased at the
period of Henry VIII. yet the weight and aus
thority of the Crown, when i tolerably able
hands, possessed an almost irresistible influence
on many of their proceedings. It is true, that
some of the unconstitutional attempts in that

% Gurdon on Parliaments.
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reign, appeared to be stopped by the checks arising
from the Commons House ; but the forbearance
shown on thése occasions are, I think, iy some
degrec, to be attributed to the good sense and
understanding (of the business as it were) of the
ministers emploved.  Cardinal Wolsey went great
lengths in order to procure large supples ; but he
seems to have acted wisely iu desisting, When he
saw the firmness with which the House was dis-
posed to adhere tp its opimon. Money was not
unfrequently raised by particular commissions,
and as benevolences; but when it seemed
strongly opposed, ministers knew where to stop,
and could even recede beforc they had gone too
far. There is great art and great use in such
prudent mavagement ; and much management
and address must indeed have becn employed to
obtain the extraordinary and contradictory statutes
which then took place. But the upparalleled
abuse of the Legislature in this reign (and on
some other occasions), is not to be imputed in
reproach te the Commons alone., The most
striking improprieties of measures are frequently
overloocked most easily by those who are closely
concerned in them ; and the habits of miwmsters
engageit in the service of an impctuous, passion-
ate, and arbitrary Prince, might carry them
through incgngruitics, which the gravity and de-
liberation of Parliament ought to prevent being
ultimately adopted ; and above all, 1t was to be



252  HISTORICAL REPLECTIONS ON THE

supposcd, that the superior mtelhgence of the
Lords would have rendered i jmpocable their con-
curreuec in the unprecedented acts of that time,
wluch disgrace the annals of the kmgdom.  That
the Poorage, in its high and imdepos bont station,
should lend itsIf to legdli e cuch flagrant injus-
tice, and caprices so deropatory and mean, is
bovond ircasare more astonishing than the con-
curtence of the Covrmons *.

TLis nct, hewever, required by my subject, to
dwell upon these tran-actions farther than as to
the concerns winels the House of Cominons had
n thetn; and wiat that concera may show of
independence or mtlmonec, competenee or inade-
quacy of taleuts, for a dee dischage of theif
proper tunctions. Y5 the history of those tunes
mu-t be familiar to «very body 5 and as T shall
throw under one hiead. the farther consideration
of the influence that his in later periods affected
the conduct of the lower House, it scems un-
uccessary here to enlarge on the subject .

* Dr. Hemy says there is not a protest or dissent to be mer
with in th» Lotds’ Journals dming thi, reign.

t All the extiaordinary laws pied by Parlament under
Henry VIII. are, perhaps, not gencrally recollected ; some of
them are certainly corions. Treason was extended to thouohs
and bief, and there was authority to examine as to the same
upon vath; this applied to the validity of the King’s marriges
with Aone, and Jaue, and Catherine; and 1if any should say,
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I shall now proteed to conclude what remains to
be statei] platige te the right ol clection in towns.

If the principle of the representation of that
part of the comnctuly were groended, as some
authors contund *, upon the holding of land in
capite of the Crewn it would follow that the
elections must | . been in the hanids ofsthe cor-
puration , where auy «  fed, hecause it 15 ot to
be supposed 1ot @ grunt fvom wic Crown would

,
“yhey were 1ob oeund 10 Gw o Lk dhesgh a i o cence,
wi sty abdreon o 0 K7 Btwas o one The mantiegt with
Anne of Clever was atterward prooouncs * void, and it was
Jectared traon by word or aeed o o oy b it to b
good; and when Catherane wis @ ntea, the most 1 aukoas
snactment tov  place, to protect ihie bnaour ot awny fure
Queess snd gwerd His Majetr aziinst deceprioa On two
ace ons, when the King had Lorrowed mones, 5 given
securite , the e were all decioed void, md,,in o a2 e
Cseny thase porsons who had recovered poements 1 s, were
obliged to refund tuem into the Exchequer  Ta erc.e ntical
3 iters, the musbiee and abeurdities surpissed, if po e, whe
others. At one time, commissioner: were appeinted to chous,
trom the many tenets then promiscuously held, 2 formn of re.
figion tor the kingdom; but before much progress was made in
this, an Act p.ssed (in 1541), to ratify what they snould v -
after determive with the King's consent, if not contran tg
law. (Some of thes Swtues are not printed.) These ate
only parts of the proceediags of that ragu; the, were o ex-
traordinary .. o give occasion to a foragn gontica w fo obs
cerve, that  thue 2cdo were agamst the F Lo v ee buinty a.d
“thes whe were®for mim were hanged.—Rieve, Litory ol the
Law.—Burnew’s History of the Reforo won.
+ Di< Mrady and G0 Stoart, §ond krldas and ot
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be  erwise than to a select body, most probably
the prinoipel inhabitants ; and in spch, doubtless,
the trust or .ight of electing representatives
wonld ‘be vested. If land was granted, it was
conveyerd to those who formed the coiporation ; if
the receipt of the different tolls, sta'lage, and
other dues of the lords, was transferred in con-
sideration of a certain annual rent, it was to the
members of the corporation ; and being intrusted
with the general interests of the inhabitants at
large, there is sufficient reason to conclude, cven
if more direct evidence were wanting, that these
persons were also empowered to choose represent-
atives for the Parliament. From these considera-
tions, thercfore, it must follow, that, according to
the system here assumed, the privilege going with
the tenure, would of course merge in the cor-
poration; and when, besides this, we look to
the evidence” of the returns thcemsélves, the sit
tuation of the clective franchise will admit of no
doubt.

There were, however, towns called to send to
Parliament, where there was no appearance of
any incorporation, and which did not hold of the
Crown *. How the authors to whom I have al-

* Of this last description were Arundel and Coventry, which
held of the Earls of Arundel and Chester; Bath, Wells, Be-
wverly, Bodmin, and Lynne, which held of the Church; and
many athers might be named.w-Tyr1el, vols il Afp. pebge « *
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luded, reconcile this fact to their hypothesis, I have
not been able to discover. But whether the sup-
position, that rkpresentation was exclusively attach-~
ed to holding'in chief of the Crown, be adtnitted ;
or whether, as is much more probable, the sending
of deputies to Parliament was imposed originally
on those towns which at the time were best able
to contribute to the exigencies of the Egchequer,
it can in neither case be conceived, that a general
right of suffrage existed either theoretically or
practically in theé lower orders; it would be
contrary to all the analogies, and bearifigs of so-
ciety in the times to which it would refer. If any
thing like a popular election were to be supposed,
I should Jook for it in towns where no corpora-
tion existed ; but if a free choice could be exer-
cised, it would most probably be found in the
return of a select body of electors empowered and
protected by the immunities of °a charter *,

* A corporation might be variously authorized as to the ad-
mission of new members; and, although it might possibly
be numerous, yet it could, perhaps, never be said to be
a popular body. In towns'sending to Parliament, but where
Do corporation existed, the election ar nomination of deputies
took place in the court of the lord; and there, all were parties
who owed suit : here would probably be comprehepded all the
¢ probi homines” of the place; and the proii fomines were ge-
nerally the superior persons of an order; meu might move
into that situation by their own advancement, as if a mun
became enabled to take or build a tenement of a certain de-
scription within the liberty, he might thereby owe service at
she Lords’ Court, and be said to be a party to the election of
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Places sending deputies by writs directed to their
bailiffs, constables, or stewards, were demesne or
burgage towns of the Crown, or some greéat sub-
ject, whose respective ofhicers, under these de-
nominations,, being the cluef persons in authority,
had charge of the elections or returns to the
writs.

Iaving already produced various examples of
the manner of dlection~, and «he quality of elec-
tors, from sucl’ returns as couvey any evidence
respecting them s and as that source of informa-
tion fals after the seventeenth of Edward IV. I
am now to state a circumstance m the time of
Ienry VIII. which, in my apprehension, will enable
us to judge satisfactorily of what was, i that age,
considered the constitutional position of the elec-
tive franchise in towns.

.
A

One of the Acts of Parliament in Henry’s reign
which regulates the government of Wales, pro-
viles also for the representation of that prin-

i

a diputy to go to Parliament.  But the main interest and pro-
perty of the town were in the lord, and the julabitants sp
inuca under his control, that although the election might ap-.
ja:ently be made in an asséably so far popular as now stated,
ve 1t wall not be conc.ived, if the lord or his iteward had
cesited a particuiar person to be scturned, thar the suitors in
his coust would have ventured to propose any other.—oee the
siete of Burnstaple, p. 167,
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cipality, together ‘with the county and town of
Moninouth : in the clause for that purpose, there
1s no parLicularAiirection given, how or by whom
the clections of members are to be made’ it is
mercly declared that they are to be-chosen in the
same manner as in other places ; the words of the
clause for Wales are, ¢ And that for this present
Parliament, and all other Parliaments to be holden
and kept for this 1calin, one knight shall be
chosent and clected to the same lurhaments for
every of the shires Of Drechnock, Radnor, Mfont-
gomery and Denbigh, and for every other shire
within the said country or dominicn of Wales ;
and foy every borough being a shire-t »wn within
the said country or domiuon of Wales, except
the shire-town of the aforesaid county of Me-
rioneth, one burgess; and the election to be in
the like manner, form and order, as knights and
burgesscs of the Parliament le el cicd und chosen
in other shires of this reulm ; and that the kmghts
&c. *”

Here then is a plain, free, unembarrassed re-
ference to the customary manner of clection
throughont the kingdom in all respects; and it
only remains to sce by what denomination of per-
sops, the members created by this act are elected.

# §tat. 27 H. VIIL, c. 26. 5. 29. The clavse for Monmouth
¥s similar.
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It is by the burgesses of the respective towns * ;
and 1 :ppreliend, that an inbabitant who is not
a burgess has no vote4-. We may from hence
decidedly infer, that suach was the general course
of clections in that age. The conclusion, if it
stood in need of corroboration, is strengthencd
by the case of the county palatine and city of
Chester; whose inhabitants had been in early

* Willis, Net. Parl.

4+ There seem<’to be one exception to this, namely, the
borough ot Flint, where, by the decision of a committee, the
right of election has been declared to be in the inhabitants at
large. The grounds of that decision seem questionable: for,
rotwithstanding it is said to have been upon evidence, that such
was the custom, yet the Act of 35 H, VIIL c. 11. for regu-
lating the payment of the wages of the members for Wales,
seems to explain, that although inhabitants of towns were
chargeable to these wages, yet the durgesses only were to be
summoned to the elections—Secsion 3.

In Haverford West the election is by the freemen and ine
habitants at large, but it returns under a different act, where
there is no reference to the manner of other places, and where
it is merely said, that the town shall find a burgessse=Star, 34,
35 H F1ll. ¢, 26. 5. 111,

It the House of Commons would allow the rights of elecp
tion to be decided by a court of law, the franchise would he
eettled on a fuoting, probably every way better than as now
practised, and much of the expense of candidates might be
saved, The political ingenuity of commuttees, in eluding,
yarying, and explaining the force of last decisions, seems more
fertile and successful, than the legal efforts of counsel would
probably be, when corrected and embodied by the disintercsted
sagacity and consistency of the Judges.
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times taxcd by a kind of Parliament of thcir own ;
they were, in phe same reign, admitted to send
representatives to Parliament, to be electeds under
a similar reference to the custom in the county
of Lancaster, and other counties and cities * ;
and the right of clection there (the city of
Chester) is confined to the members of the cor-
poration.

The change in the right of election in many
Lotoughs, which took plare aftcr the-gedod of
Ileory VIIL. by the efforts of the Puritau faction
to obtein a majority in the licase of Couinions,
has ulread}r been in some mcasure noticed. The
rehigious principles and popular objects embraced
by that party had gained them an univer<al ascen-
dancy among the lower orders; and it was for
that reason, and not upon a principle oferight, that
they endeavoured to extend in many places the
elective franchise to their numcrous votaries ; for,
from their active zeal, the return of persons de-
voted to the common cause was certain. Their
measures, therefore, as to clections, were clearly
grounded upon party principles; and when they
affected to purge the House of Commons of mo-
nopolists, the same characteristic of their pro-
ceedings was also cminently conspicuous. The
existence of the numberless monopolics of those

* Stat. 34, 35 H. VIIL ¢, 13,
s 2
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days was in itsclf an intolerable grievance; and
the appearance of (the holders of them in the
House of Commons might well be;deemed highly
exceptionable ; but it is clear, that the Puritans
sought only fhe exclusion of those members of
this description who were hostile to their mea-
sures, while others who would vote and act with
them, were left unmolested ®*. The principles,

* Sir H. Mildmay and Mr. L. Whitaker are expressly mene
tioned, as bemg notoriously engaged i in monopolies, similar to
those for which othcr members were expelled ; and yet they
were allowed to retain their seats, because they were staunch
friends to the paity, and ultimately went great lengths with
them.—Cas te.

There is, notwithstanding, some con-olation to be de-
rived amidst the many lamentible proceedings of those days,
in the additioral weght and power acguired by the House of
Commans; which, when temperately and wiscly used, is pro-
ductive of the mo«t salutary effects. If the popular influence
in the Legislatuic was then insufficicnt for a due equilibrium of
the jolitcfl balarce, the deficency was supplied; but being
sucdenly and copiously heaped into the scale, the preponde-
rance of the democratic arm became too powerful, and the ex«
tessive vibration deranged and destroyed the constitution fer a
time. This leaves a pregnant example of the necessity of
cai tion and delicacy in chinges of such high concern. And,
when we contemplate the memorable events of those days, and
the power fiom wlich they sprung, the important consequences
of a prudent selection of the members of the House of Com-
wons will be undeniable. What description of clectors are
likely to exercise a sound and beusficial discrgtion in their elec-
tious, cannot t! crc fore to betoo well con.idcred, under whatever
circumstances any change might be decmed expedient.
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therefore, which governed the proccedings of
this faction in .the elections and qualifications of
members, depended on their being inclined or
adverse to their objects in Parliament, and not on
the manner of their elections, or on the rights
of the electors *.

Since the reign of Henry VIII. about ninety
one towns have been called to send members to
Parliament ; of these more than half had never
exercised the privilege before, some hadzsade one
or a few returns, and some, although summoned,
had made none ; but neither ¢ right, nor an ex-
pediency for their finding representatives would,
perhaps, be established by those circumstances
at so great a distance of time.

It was in the reign of Edward VI. and subse-
quently, that a very great proportion of the towns,
now called rotten boroughs, were imprivileged ;
and if Sir F. Burdett had assumed that period,
instead of the Revolution, as the epoch of the
foundation of what he calls the rotten borough
system, he would have taken rather a more cor-
rect date; for although he may mean that bribery
and influence became more prevalent after the Re-
volution than before, yet many of the voters to be
bribed and influenced, began to be created at the
time now mentioned., The city of Westmin-

* Sce p..z35.
s 3
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<
ster, and several towns, probably of good account,
were also first represented in that reign *

1 ~

The village-y of Aylesbury was incorporated by
Queen Mary, and received the privilege of send-
ing two members to Parliament, to be chosen hy
ten aldermen, and twelve capital burgesses, who
gompostd the corporation. Yet in the short
spacc of seventcen years after the first election
under that charter, a return was made by the
widow of the lord and owner of the town} : and

* The first Parliament of Edward VI. received, smong
other additions, two members for Westminster; the next was
increased by sixteen representatives for eight Cornish boroughs
{hesides six hefore represented).  In four yeurs afterwards, one
parish in Yorkshire was enabied to send four members, namely,
for Aldborough and Boroughbridge.

+ So called in the Patent,

i That return was as follows :

¢ To all Christian peeple to whom this present writing
shall come. I Dame Dorothy Packington widow, late wife
of Sir John Packinglon Knighy, lutd and owner of the town
of Aylesbury, sendeth greeting. Know ye, me the said
Datse Dorothy Packington, to have chosen, named and ap-
pointed my trusty and well-beloved Thomas Lichfeld and
George Burden Esquires, to be my burgesses of my said rown
of Ayleshary. And whatsoever the said Thomas and George,
burgesses, shall do in the civice of the Queen’s Llighness in
that present Parliament to be holden at Westminster the cighth
day oi May next en.uing the date hereof, 1 the <ame Dame
Dorothy Fackington do ratifie and approve to be my own act,
as fullv ' w.o'ly as if T were or might be present there,
In witnes wher of, to tix ¢ prescats T have set my seal,. the
fourt, Jay of May, in the fourteenth ycar of the reign of our
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this was twice mpéated. without being questioned ;
so little was the right of election régarded upon
some occasioté. This borough sccms one of
those where the elective franchise was changed
by the Puritans, from the corporafion to the in-
habitants at large, in the third of Charles I.

I shall now close this part of my sulfjcet, by
observing, that Newark and Durham, the two
towns on which the privilege of representation was
last conferred, happen to cxercise it by diftirent
rights of election: in the former place, the re-
turn is by royal charter, in the corporation and
inhabitants at large; while in the latter, under
an act of the Legislature, the mayor, aldermen,
and freemen alone, are invested with the power
of choosing the representatives *.

Sovereign Lady Elizabeth, by the grace of Go#, of England,
France, and Ireland, Queen, Defender of the Faith, &c.”—
Brady on Boroughs, App. No. 23.

It appears that some of the Packington family were long
returned here; but. in the last Parlizment of Charles 1. when
many changes were effected for the purposes of the party, new
members were put in for this place; and they, among others
so introduced, amouating to no inconsiderable number, are
found among the Judges that condemned the King.

Sir John Packington had the management of the borough in
the time of Queen Anne, and appears to have directed the
constables who refused Ashby’s vote; upon which a remark-
able contest (Ashby and White) ensued.—=Somerville’s Reign
of Aune.

* Willis, Not, Parl. Stat.25 Ch. IL. c. g.

s 4
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We will now sce the various additions mgde to
the representative body, as they successively took

place. ,

It was the policy of Edward 1. to direct his
writs to different towns on different occasions,
apparently for the double purpose of dividing the
expenses ¥, and obtaining a more general un-
derstanding and agreement upon the new method
of taxation, which was the better'to be effected,
by ranging almost all the considerable places as
parties, by turns, to the measure.

I have before stated, that in the assembly of
the twenty-sixth of Ldward I. deputies ap-
pearcd from about ninety towns ; and at the end
of Edward IIl. the uumber was not much al-
tered;: for , although some were discontinued,
others had been called ; and the increase, even up
to the accession of Henry V. was inconsiderable,
as the whole of the towns then making regular
returns, may be said to be about ninety-four;
and of countics there were only thirty-seven.
Under Henry VI. there were additions from
twelve places, of which five had not sent before ;
some of these towns, it may be conjectured,
either had no great population, or were in a statc
of decay ; 1 allude particularly to Gatton, which

*Cm .



-

CONSTITUTION; &T. oF ExGLAND. 265
»

scems to have returned first in the twenty-ninth
of this reign, anno 1450; and in the thirty-
thud of Hénry VIIL. only about ninety }ears
after, it appears there was but one inhabitant *

it is stated to have increased in the last ccntury
to about half a score of houses4. Henry was
a weak Prince, and it might be easy for any of
his courtiers to induce the sheriffs to send writs
to their towns for purposes of aggrandizement or
interest, which they might have jn view. In the
time of Edward IV. there was an .isercase of
three new places, and a restoration of one that
had been summoned beforc. During the three
succeeding reigns, no alteration tonk place.
Under Henry VII. six towns were added,
and fourteen counties of which twelve were
Welsh, and among the towns, it is remarkable to
find Calais, in France ¥.

Thus at the end of the reign of Henry VIII,
the Hounse of Commons consisted of representa-
tives from fifty-one connties, and ome hundred
and twenty-seven towns, sending in‘all thrce
hundred and thirty-three members.  After this,
the additions are very considerable in each of the

* Willis, Not. Parl, from an indenture he had seen in the
Rolls Chapel. .

4 Tbid. and Bib. Pol. Tyrrell.
1 This place continued represented only sg long as ‘Lie Parliae
ment of 2, 3, of Philip ahd Mary.
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five succeeding reigus, as lauded property came to
be more divided, and the advantages of com-
merce were widely increasing. About twenty-
two towns were added under Edward V1. of which
nine had on some former, although not late oc-
cusions, been represented : and in the time ‘of
Poilip and Mary, fourtcen, almost all newly cre:
ated, sen.members. In the course of Elizabeth’s
long reign, about thirty towns obtained the pri-
vilege of representation, of which only six had
ever before_excrcised it. Under James I. eight
more of the old towns were restored, and four
others imprivileged, besides the two Universities ;
a circamstance that docs great credit to that
Prince, notwithstanding the imputations not
sparingly thrown, by many writers, upon his ill
taste in lterature. In the time of Charles I.
nine old towns that had auciently returned mem-
bers, were restored. The county and city of
Durham, with the borough of Newark, were
added in the reign of Charles II.

Such, in a few words, has been the progress of
the English representation to the state in which
it now stands: T shall subjoin a concise table of
it, which will give a more ready and comprehen-»
sive view of the whole *.

% Appendixa
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One of the priiucipal topics of grievance with the
advocates for reform, arises from the influcnce
under which“the House of Commons is, on some
oceasions, considefcd to act. Under this sup-
position an appeal is made from th'e prescnt times,
to some former period, when the constitution of
that body is alleged to have been more free,
and the cxercise of its functions mére inde-
pendent. Bot no distinet epoch is referred to,
wiiere the model of integrity is to be found, aud we
are left without any gnile to dircct ps_where to
lock for it: the people are, however, told, that
the representation is come into a utare of corrupt
degeneracy—fallen under un injurious and  un-
constitutional influence, and that nothing will
save the country from impcuding ruoin, but re-
carrence to a supposcd origmal and genuine purity.

If anabstract review of the state of Parliament,
as to independence or influence, had been the
sole object of these Reflections, it had not been
necessary to have gone back to any distant pe-
riods: but in order to have a comprehensive
knowledge of the whole political condition of the
country, I have thought it expedient to trace. vyven
before the first appearance of the institution.  In
the progress of this investigation we have scen
the representative branch of the Legislature ariec,
but the beneficial effects were gradual and <low ;
for while the colossal fabric of the feudal aristo-
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cracy stood unimpaired, its impression was ir-
resistible, and its privileges were incompatible with
the existence of practical freedom in the middling
classes of society. It has been supposed that
some vestiges of liberty remained among the
holders of soccage tenures, after the Conguest ;
but although the ~oerr on were fice, in the auc:cnt
acceptation, as to ticir persons, still it may well
be questioned whether any degree of freedom, as
now understood, was known by them, or could
be presex=zed in their tenuras

* 1n adverting to tlis subject, T have already state], that many
tradesmien were among the numbe: of versons wot ficeo Au-
thorities might also be adduced to .how the very low state of
inhabitants of towns cenerally, I have likewise said that soc-
men were so il circumstanced, as to find it their interest to
give un thedr heldings, und be content with the terms of feudal
vasaalage.  Before th~ Conquect, this class of men must have
ot . picd but & ~nean sation, 2y we find it afirmed, that under
¥Ydw.c. the Conlusor, the valuation of their lives was the
same as tunse of villains.—Dabymple on Fendal Tenures, p. 25.
Their condition tuu.rds the end of Heory I1L.’s reign, may
be estimated from a document printed by Dr. Brady (Ger. Pref,
to Ius History, p. 64), which ascertains the state of those belongs
ix;g to the priory of Spalding. The certain services are nu-
merous and heavy : among those of an undefined, and conse-
quently arbitrary nature, we find that they owed an aid once
in a vear to their lord, saving their livelihood; that they could
not scll or give their land, nor maintain atitle cuncerning their
soccage, without license of their lord; and that they likewise
ow.d him a fine, for leave for their daughters to marry : under
restraints like these and others, very little liberty could subsist,
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If it were mnecessary to trace the channel, in
which a supposed ancient right of Jegislation had
been preserved and transmitted (o the people of
this country, and which might be said to begin to
reappear in the times of our fipst Idwards, it
would be found in a certain tenvre of land: but
that tenure is of the highest nature.  If a trile of
warlike people possessed themselves of g courtry,
the chief or king parcelled it among his followers,
retaining for himself a sufficient portion to sup-
port a mighty suptniaiity : and the principal per-
sons under him, having the greatesf possessions
by his gift, became his counscllors, ministers,
and servant.; thcir descendants, together with
the valorous and fortunatc adventurers in other
conquests, when suuilurly rewarded, became the
settled advisers of the Prince *.  Personul property
was little 1ogarded, and continued so for a long
time ; the possession of Jand alone; by donation,
from the Sovercign, carried an acknowledged
right to assist in the great Couucils.  Afterwards,
when by diminution in value, and inecrease in
numbers, such tenures, with their accompanying
rights, were ditfused into the mass of society,
the middle orders of men were advanced, as they
became possessed of this privileged acquirement.
It was not, probably, until this expansion of pro-
perty had made cousiderable progress, that the
condition of the humble soccage tenant might be
blended with the smaller freeholders, as of somg-

* Lord Chancellor West on the Ovigin, &~ of Pe-r.,
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what cimilar con<ideration. Under this state of
things, we biave found that representatives from
counties were first sent; and deputiés from towns
being alo called to agiee upon taxes, they were,
after some time, joined together, not, however,
immediately as legiclators, or advisers of the
Crown; for, notwithstanding the privilege at-
tached to tenurc in copite, surh was long the
overpowering force of the aristocracy, that no
emall holder of land could, it would seem, ef-
fectually_part: ke with them in so high a function.

The Commons, being accustomed, as has heen
ehown, to consent to taucs: cherished Ly the
Princes who {illed the throne de ju:o, and by those
who acquited it de facto; couried by the other
contending parties in the state, we have seen
gradually obtain consistency, power, and privi-
lege; but during a very great part of the period
passed in progressive efforts for these objects, no
real or rational liberty is to be observed ; the free-
dem of our caily ages, so vaguely referred to,
and so vaiuly boasted, has been well characterized,
as consisting in lttle more than an incapacity
of sulmitting to le governed; it cannot then be
under such _political arrangements, that we are to
look for an independent, or an unmfluenced
House of Commons. One of the authors whom
1 have had occasion to cite, and who is zcalous
in coutending for an ancicnt state of power in the
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Commons, does distinctly admit (although it
controverls other parts of his argument), that
they were, fn the original and early period of
their institution, intended as a pillar for the pre-
rogative, rather than a protectingf shield for the
people. That learned authority says, ¢ Jf we
consider the influence the King hed in demesne
towns, he might as well have been absblute with
a Parliament as without; and the Parliament at
first, so far as it consisted of Commons, was in-
tended as a support to prerogatz've‘*."

Thus it appears, that the Crown could com-
mand a majority of the representatives of towns;
they all, in fact, belonged to the Crown originally,
but many were granted to great men, and some
were endowed with corporate immunities ; those
not incorporated, but remaining ,in demesne,
or in burgage tenure of their respective grantees
as lords, were under the same control from them
as that exercised by the Crown; and hence an
influence was vested in many potent individuals,
similar to that retained by the Crown. Many of
the early incorporations secm, besides, to have
been burdened with a reserve of the lord’s ap-
probation in the choice or admission of their
priucipal officers 1, aud thus an ascendant in the
corporate body would remuin to the patron.

Ruff'head, Pref, to Stat. + See p.167.
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But while the deputies from towns were al-
lowed only toagree upon the quantum of their
contributions to the public exigencies, and to
present’their petitions, little influence was proba-
bly exerted, because, if they liad refused to agree,
they might have been talliated scparately, as before
they were sent for to meet together, and there
was no difficulty in rejecting their petitions. If
we consider, besides, how much of spontaneous
and habitual deference is in this age paid to the
possessors of rank and fortune, remembering at
the same tiine, the happy indcpendence now en-
joyed, through the equitable administration of
justice, it will readily appear, that in a society
moving under the universal impression of the feu-
dal obligations, the natural deference to the
aristocracy must have been beyond measure
greater ¥,

We have secn that by means of instructions
to the sheriffs in the writs, the Crown could re-

* There is an instance of this in the record of a complaint to
the King upon the conduct of the Sheriff of Huntingdonshire,
in an election in 29 Henry VI. where there seems to have been
a contest. A majority of that county state, that they gave their
votes to two gentlemen of the King’s household, thinking them

»the most likely persowss to expedite and assent to the aids that
migit be necessary for His Majesty and the kingdon.— Prynne,
Biev. Parl, Red,  'The numbers that appeared were 12 4 against

47
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strain the clection of particular d¢-rinticis of
persons : and thus, practisers in the kv were at
one time excluded. Edward II. could, also
name in the writs, the parties he wished to be re-
turned; and it docs not appear {o have heen
thonght anconstitutional,  But wnder Tuchard 11,
a direct interference through the theptis is men-
tioned by several historiaus, which secis fo have
excited opposition ; about that time the contened-
ing factions began to court the co-operation of
the Comm#ms, and influcnce was withgut doubt
frequently exerted. That the ade rsary of this
unfortunate Prince should impute <« whiinterference
to him, in the charges on which his depo.ition was
apparéntly grounded, canuot be of much weight,
as those charges were never proved ;3 and whether
the accusation was true oF false as to fichard, it
is sufficiently ascertainad,  taat pres s to the
7th of Ilenry IV, the practice w s not ancom-
mon, as by a clinse m toe acts of that year *, it
was thonght nccessury to cajoin the sheriffs to
observe the diections therein given fur a free aud
indifferent cicction, ¢ notwithstanding any request
or commanament to the coutrary.”

In this and the two following rcigns, the in-
stances of intuseience on the part of the Crown

* C, 14 of Swt. 7 IL 1V,
T
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in clections, are rather more frequently noticed #,
than under the succeeding Princes; but therc
can be little doubt that influence was often re-
sorted to, and with success., It was not, perhaps,
altogether for the purpose of obtaining temporary
supplics that the sclection of members was then
considered of importance; the Princes of the
TTouse of Lancasser had a higher stake to contend
for; and thinking it prudent to conciliate the
support of all ranks, they condescended, it may
be s=id,.to seek the countenance of the IHous:
of Commons, although it advanced, as has been
before observed, the political importance of that
body. When, after the scparate taxation of
towns was first discontinued, and then forbidden
by the King’s assent to a petition to that effect,
the obtaining of supplies had become on somne
occasions  difiicult ;  the object was effected
in avery differeut and very extraordinary man-
ner.  In that’ age, the Crown possessed the
power not unly of keeping the Ilouse sitting, but
all the members might be obliged to attend in
their places; and as the functions to be exercised
had little of the flattering consequence now at-
tached to members of Parliament, and their consti-
tucuts often fuand the wages burdensome § a long
altendance was cvery way so inconvenient, that
the supply, not otherwise intended, was some-

* Whitelock on the Parliamentary Writ, vol. i, p. §83—4;
wmd vol. 1. p. 359, 361, Cott, Ab, Pictace,
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times acceded to, rather than suffer an additional
protraction of a session * ; and the "expedient was
successfully and frequently practised.

Sir William Blackstone has drawn a parallel 4,
not a little in detail, between the ancient and
modern influence of the Crown; and notwith-
standing he scems to have used some eftorts of
political sagacity, in aid of legal precision, in
the enumeration of the different heads upon
which an increase and diminution have arisen,
yet it may be doubted, whether cach sile of
the question has received an equal degree of at-
tention.  In that estimate, the points of abate-
ment of the old prerogative are given n a cata-
logue barely, without any remarks upon their
respective degrees of importanee ; while the ac-
count of what has been acquired by the Crown
in influence and power, secins somenhat stu-
diouly amplified.  There is ouc of the bronches
of lost prerogative which appears to me as de-
scrving particalar notice ; but the learned Judge
merely puts it down in his list, ander the bare
title of ¢ The Abolition of mlitary Tenures.”
This, might, by an madvertcat reader, be tup-
posed to have no reference whatever to enil cor-
cerns; and asa standing army was not thn usual
in times of peace, it might also be pasvd over

* Carte, and Stowe. + Comment. vol. i. p. ~133.

Ly l}
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as of little importance even ina military sensc ;
yet, in fact, the act of Parliament here alluded

), did abolish and destroy a legal source of in-
Jluence, of power and of oppression, infinitely be-
yond any later acquired means of patronage which
this cclebrated author has very carcfully detailed.
T allude to that feudal prerogative which veésted
in the Crown the wardship and marriage of the
minors of its numerons tenants. By this prero-
gative, the person, education; whole estate, and
concerms, -as also the marriage, of all minor heirs
and heiresses, were given to the power, profit,
and control of the superior lord; and from this
disgraceful bondage there was, cven in later times,
buta small portion of the land of this country
excmpted.  The tenmts that held of mesne lords
were also subjected to the will of the Crown
during the nonage of their chicfs, und thus the
ward-hip of the greatest and the lowest might at
pleasure Le made an object of common sordid
market profit,—a mean of gratifying the most ca-
pricious resentment 3 or it might afford ‘occasion
for the kindest and most bencficial act of [riend-
ship. ‘The ramifications of this overspreading
influence were boundless : every head of agamily
who can make bis property the rule of his ex-
pense, is now parfeetly independent 3 but of old,
the ever-impending hand of death might bring
the family of the most virtuous and best descrv-
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ing, or maost elcvated member of society into the
power of a political cnemy.

It cannot well be imagined that so ready, and,
as it were, legitimaté means of inflnence, as this
prerogative afforded, were not applicd to” parlia-
mentary purposcs; there is, indeed, sufficient
proof that they were. It appears, that the Lord
Treasurer Burleigh, also Master of the Comt of
Wards, wrote to the sherift’ of Surrey, regquiring
him to suspend the return of bprg(‘*sscs_ﬁ)r Gatton
until he should send instractions: the borough
was probably then depopulat®d, and one Mr.
Copley used to nominate the burgesses; this
gentleman was dead, and his heir, being within
age, was the Queen’s (LElizabeth) ward. In ten
days after, there is another letter from his Lordship
requiring the shenff to return Edward Browne,
instead of F. Bacon, who with Thowmas Bishopp
had been nominated * It is almost supetfluous

* Haileian Catalogue, vol. i, p. 416, No. 703, &c. In
this most valuable collcction of antier t docuimerts, and among
the Cottonian NSS. there are frequent cvideaces of interference
in elections by courtiers and peers ; and of the disposal of ward-
ships there are aiso many notices. hven so latcly a< the time
of famcs I. they weie objects of <tnaction to the j1eatet pers
sonages, as appears by a letter from Queen Anne o the Mar-
quis of Buckingham, wiitten for the purposc of obtaimmng the
wardship of George Saville, grandson of Sir George Saville. =
Ihid vol. i, 0y86.

Henry 1[I thinking himself peculiarly happy in his second

T 3
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to add, that Browne and Bishopp were the mem-

marriage; with Eleunor of Provence, had many young ladies
brought from that country, whom His Majesty caused to be
married to his warfs.— 4ndiews’s History,  Wardship and mar-
riage seem to have been disposed of, perlectly ad lbitwm. Ce-
lestia, wife of Richard, -on of Colbern, gave x i for the
wardship (:f her o children with their land, and that she
might not be murried, escept to her good liking.  Willum,
Bishop o Elv, gave coxxa marks, that he might have the cus-
todv of 5. de Beauchamp, awd marry him to whom he pleased.
Willam de St. Marie Cuurch gave o marks to have the ward-
ship of R. "bu of R. Fitzharding, with biv whole inherit
ance of knight's fec., donations of chuiches, and marriages of
wonen; and that he might marry him to one of his [William’s]
kinswomen. B, Jde Mul ron gave ¢ marks to have the cusrody
ol th land and hadt of 1 amburt de Ybetoft, and that he might
marry Lambert’s vifle o wlom be pleaed, but without dispa-
ragement.  J. Barl o1 Lincoly, fined mmm marks, to have
the matisge of Ruch r1de Clare for his eldest daughter. G,
de Mavnil 3oe x mark, ot silver, that the King would give
him wowve to L he a wife. Lnda, Countess of Chester, gave
p mark of ilver. thir <he ar ght not be marricd within five
ve 15 C o le, wileof Hugh Pevere, gave xn L. xs. that she
might marry  whom she pleased,  R. Fuz-Wuliam gave c
marke fiue, that he might marry Margery, late wife of Nicholas
Cotbet. who held of the King in chief, and that Margery
might be marriea to bim.  And Alice Berteam gave xx marks,
that <he misht not be conipelled to marry, These transactions
weie in the ragn of kdward I. and before.—Madox, apud
Stwarty Voew of Society.

In later times, thore is an account of the character of Lord
Burieign, or rather a panegyric on his cenduct as Master of
the W urds, whicli represents, that he kept but few wardships,
erther for hamscdfy or to give; and in illustrating that part of
hie pr ice, the wiiter observes, that of a number between sixty
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Lers returned ¥, Notwinations, however, like
this give no adequate view of thic Lint of poli-
tical iuflucace whieh the right of wadsh’p ana
marriage of heirs, luid open to the Crowlh s aud
when we reflect on’ the indireet wicuns 2ffordd
through the superior tenznt o up n thair nume-
rous vassals, and the fiequont contmpeny of the
cient, thes engine of influence, unl @ & w 1ia-
pagrement, mast have becn Gamently suponos

anderahty which he granted fua year ¢ he'never tooke b nefitt
foit wt twoo or three, or, ptthaps, foure niamoe, o very
{ w~ano.e” That in two year. and a La't he give m about
oan war I, of which 152 were confer: d un coute ers, and that
twenty only remaindd in that spice of tim Jor bun to give
and <ell, upon which, it is adde, he cou'd »at e much,
That fioin thence it might be j It ' wh t he could mke
yearly, have the ordinary fees. Tha peeple moo mied hi
profits rather vy what he might hive made, than by
what he really did make : for if Le had been ¢ovetous or cor-
rupt, he would vot have given away so many, ot sold so fow :
as “ bic was not bound to give ame min a ward, worh five
bundree or a thonand ponnds, freely, or to let one Lave a
ward for o hundied, woith six hunarod peaads, without 3
better recompeace to himsell.,”  He iv alo stated to have
¢ preferted natvral mothers, befoe all others, to the custodie
of their chilhcn, if they weare not to be touched with anie
notable exc(ption.”

What thi, Ma ter of the Warde, orany other, niisbtdcem 4
riotable exception to a narural mother, does not appear.  Such
is the account ot one who had been twenty five years of his
hou-chold, and who writes professedly in his prase.m—Peck,
"Deadesera Cusiosa.

* Willis; Not, Parl.
T 4
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effect to any power that has accrued since its
abolition. But no idea of the ancient power of
thc Crown, o the dependance of the people, will
be {Um')"tcx Uy formed, unless the unlimited dis-
crctinary aathority of die Cohurts of Star’ Chain-
becead Ihoh Comnnsson, and the power of niar-
tid! Jaw, be uwndersteod. Nothing that Judge
Blul o oo tas sa'l, or that any one cau say of
the miiuence adsice fiomn the col'ecton and ex-
pet Ltne of the revenue, immense’ as it is, or
fi nn the combend of the arny, or {rom' any
other mod(ri «ouree, can cutweigh the entent of
undcdined power esereised by the Crown by means
of theee jari dicstions.  The learned writer just
cited, mentims the Riot Act as a vast acqui-
sition of furce to the Crown * ; but it may well be
deuotad f itas equal to the cmnnmnd in cases of
riot or distumiance n precedung times 4+, by the
powers to winch I have adverted.

In the short rcigns of [idward VI, aud Philip
and Muary, there scoms greater unconstitational
mtertarence in clections, than in the inore ex-
tended period of Ehzaleth, A portion of the
inforgntion respeeting it, which rests on the
au hority of Bishop Burnett, has, by some, been

* 17t supra, vol. iv. p. 440,
+ See Recves's Hictary of the Law, vol, iv, p 184, Hume’s
Hicory, Appendia LIL
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subjected to doubt; yet I do not concider the ac-
curacy of the facts to be much affeeted, and there
seems to be more rcason to admit than to question
his accounts *. Fe states, that many clections
for the first Parliament of Quegn Mary, were
cflceted by violence and force ; adding, that there
were also many false returns made, and that some
members were even violently turned out of the
Ilouse. There may possibly be some exaggeration
in the last part of this, but it scems probable that
there is also some truth +-

In the sccond Parliament of Edward V1. great
court influcnce is siid to have been openly used,
and the names of candidates recommended are
mentioned 5 but the strongest example of an il-
legal and dangerous act of this nature, is found in
a general letter fiom the King to all the sheriffs,
tending to bias the people in théir choice of
members .

* The objections to the Bishop’s statement on this head,
appear to be cansfactoiily answered.  See Gutch’s Collecteana,
And authonties are added to confirm bis testimony,

+ Burnett, History of the Reformation.  Carte.

1 Ihis letter, afier premising that attention ought to be
paid in elections to the choice of men of gravitv and know-
ledge. and wat some part of the proceedings depended on the
she. tfs; they are commanded to give notce of the King’s
deare in tnat respect, and aleo, that where the Privy Coun-
‘¢il or anv of them <hall 1ecommend men of learmmng and
wisdom, such direction is to be scgarded and fodowed, as
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It has been objected against some of these ac-
counts, that stch abuses could hardly have existed,
and no petition nor complaint be made on them.
But this, although a natural obscrvation, canuot be
sufficient of itsclf to overturn an authority other-
wise unimpeached. There are many parlia-
mentary trancactions of a secmingly improbable
pature, which are nevertheless undoubted facts.
The proclamation of James I. touching the elec-
tions to his first Parliament,  contained recom-
mendations on’ the subject, uncxceptionable in

tending to the King’s desire, It is farther stated, that letters
from the King were sent to the sheriffs, recommending the
following peicons as knights of shires, viz. Sir R. Cotton for
Hants, 5ir William Drury and Sir II. Belingfield for Suffolk,
Sir John St. John and L. Dyer for Bedfordehire, Sir T. Caver-
den and John Vaughan for Surrey, Sir E. North and J. Dyer
for Cambiidgeshire, Sir W, Fuzwillinns and Sir H. Nevill
for Borkshire, Sir J. Williams and R. Fines for Oxfordshire,
and Sji N. Throgmorton and R. Lane for Northamptonshire,
Tt is add.d, that these persons belonged to the Court, or were
in places of trust about the King.—Strype’s Eccles. Mem. vol. ii.
Pe 394

Mr. Hume seems disposed to question the violence said to be
used in the elections for Queen Mary’s first Parliament} but
considering what is said on the subject by Mr. Carte and others,
his objections do 1ot seem well supported. In the Parliament
of 1555, we have an instance of the conduct of the Court
with regard to the Upper House, in a letter from Sir William
Petre, Secretary of State, to the Earl of Shrewsbury, conveying
the Queen's leave of alcence from the House, wherein he gives
directions ta whom His Lordship is to intrust his proxy.—
© Lodg:'s Hlnstrations of Brivish Hivo .,
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themselves, and even praiseworthy 5 yet in a time
of popular jealousv, the salntary exhortation con-
veyed in one of them, to avoid returning ¢ benk-
rupts gnd outlaws,” was complaed of as a griey-
ance ¥, This is hardly more exteaordinary than
that Ldward VI.s circular letter to the sherifls,
docs not appear to have occasioned any petition
Or remonstrance.

Mr. Hume affirjns, that in the two Parliaments
summoned by Queen Mary in the year 1554,
great sums of moncey from the Emp&ror and King
Philip were employed in the clections, aud in
bribes among the members.  Circular letters were
also written by the Qucen, and all the power of
the prerogative used to direct the clections -

In the first Parliament of Elizabeth, the same
author represents, on the authority” of the Cla-
rendon papers, that five persons were nominated
by the Court to each horough, and three to each
county ; and that, by the sheriff”s aathority, the
members were chosen from among these candidates.

Under James I. the instances of interference
are numerous; they become, indeed, more and
more remarkable as we approach the period of
the Revolution, and are so readily found in all
- the treatises of the times, that if it were not su-

* Petyt, Jus Parliamentarium, p. 328.
t Strype, Ecclesiastical Memorials, vol. itis p. 154
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petfluous to dwell on them, it would be easy to
make a 1ecital of abuses, to which T see nothing
nearly to be compared in later times. Previous
to this‘rcign, an abuse scems to have taken place
that shows at .once the powcr of individuals in
towns, and the little value that was still, on many
occasions, set upon the privilege of sending to
Parliameyt.  In consisted in the making up and
signing returns  of clections, leaving a blank
spacc for the names of the persons; and such do-
cuments were seut to the lord, or patron of the
place, who thserted the names of those he thought
fit.  That such a practice existed, we may be
sure fiom the proclamation of Jancs, which takes
notice of it, directing that it be avoided, and
that the members be chosen freely, according to
Iaw.  Thec abusc continued probably after the
reign of James. Whitelock, in his Notes npon
the parliameitary Writ, gives an anecdote which
seems to imply, that this practice, or something
not much different, was in use in the time of
Charles II.: he observes, that it is not necessary
for a candidate to be present in some clections for
towns, ¢ because the letters or messages of some
lords of the towne, or great men, are sufficient to
procure the choice of whome they plcase to no-
minate ; and, thercfore, these may the better be
absent ; insomuch as the story goes of a gen-
tleman, in the beginning of the last Parlement,
who being asked for what towne he served, an-



CONSTITUTION, &C. OF ENGLAND. 2853

sweared, that trn].y he had forgot the name of the
towne; butt that such a gentleman, naming
another member, a great man, knewe the name
of the towne, and that he was absent at the elee-
tion *.” )

Between the Restoration and the Revolation,
the instances of influence and corrnptioft hecome
more conspictious than in any former period§ ;
and under Charles Il. a new device was wsed by
the Crown in many corporations,. different from
any that had before been known 5 this was obtained
by the proceeding or action al law, called Quo
Warranto. The issne of an action of this de-
scription, tricd against the city of London, being
favourable to the views of the Government, by
forfeiting the immunities of the corporation, the
Crown was thereby enablcd to modd it anew,
and to exercise a controlling power ia its procecd-
ings.

* There is presctved an application to the burcugs of An-
dover in 1c8 fiom the Earl of Leicestir, wiho was steward ol
the town, for the nominaion of one or both of the bargesse
he engages to pay the wages, and adds, that 11 they will seud
him au eleetion with a blank, he will put in the names —Glont,
Mag. Aug. 1731,

The Farl of Leicester was lord of the town, and proeurcd
a renewal of 1ts representation, which had been suspended fog,

. aboat three hundied years.—Curte.

+ Somervile's Pol. Trans, passim, Hume, History, sub

an. 1679.
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When the Judges, like the King's political
servants, were removable at pleasure, the de-
cisions of the courts wcre liable to fluctuations,
which T belicve now no longer exist; and when
the action against London was decided in favour
of the Crown, although upon a very frivolous
pretext, it is not surprising that the other corpo-
rations wanted courage to withstand similar at-
tempts against their charters ¥, Suits were in-
stituted against other towns, and many surren-
dcred their charters, expecting to be the more
favourably treated ; the general result was, that
the Crown added largely and decisively to what-
ever influence it might before possess in borough
elections.

There occurs but one circumstance more,
worthy of being added, on the head of parlia-
mentary influence existing in the titnes ot which
I now treat: it rclates Mo the Cingue Ports.
These consist, in fuct, of eight towns; and for
cach of thum, the Lord Warden had, previous
to the Revolution, nominated one member; this
constituted a very great privilege, and was, pro-
bably, always devoted to the Crown. Altliough
the circumstance has been but hittle noticed, yet

. * Somerville, Pol. Tians, p. 14c.  O-furd, Windhester,
and Totness, are said to have been distianchis d, and Norwich
threatened —Siaz Tiacts.  The electors in tne ity of York
were also changed.—H.ze,
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»f was claimed zs a right, and an act of the Le-
gislature was nccessary to abolish it *,

Thus stood the Ilouse of Commons® at the
epoch of the Revblution; exposed certainly to
cevery species of influence, and the clections were
unguarded by any dircct law against that most na-
constitutional and pernicious of all artifices, bri-
bery.  There was indeed a resolution of thy
House it 1678, against trcating beyond a certain
extent; but the first /aw againdt it was in the
seventh of William III.

I have not attempted to detail all the instances
of interfercuce in clections, nor of the ascendancy
of the Crown in Parliament, that occur in onr
histories, buat have purposcly adduced only a few
examples, from whenee we may readily judge of the
minor practices which might be,and doubtless were,
m use. It is not, however, [rom any deficiciey
of evidence of a continnation of mfluence in the
House of Cuwamnons, that I pausc at the period
of the Revolution, and I hope I shall not incur
the displeasure of the culogists of the immortal
memory of Willam IIL if T forbear to dilute on
the history of the Dills for tricnmial Parliaments,
or for the free and imp.itial proceedings in that

* Siat, 2 W, and M. sess. 1. ¢ 76
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assembly, which were so much agitated during his
reign

Having thus brought a view of the general
condition of Parliament, down to a pcriod from
whence the accounts are so full and recent,
as to render . any farther narrative unnecessary,
there remains only to repeat, that the principal
changes which have taken place in the elective
franchise for towns, secm to have been effected
in the time of the Puritans, and by the operation
of the Quo Harranto proceedings under Charles
Il. and his successor. The effect of this last
very arbitrary conduct of these Princes has un-
doubtedly subsided ; and at the present day, the
Crown possesses no control in the corporation
of London, or any other town, that affects its par-
liamentary rights. Considering, indeed, the very
active zeal of the gentlemen engaged in the pur-
suit of instructing the people in the knowledge of
their lost rights, it miay be assumed as an incontro- *
vertible fact, that no encroachment now remains
in that quarter. But of the changes introduced
by the Punitans, by cxtending the right of elcction
to inhabitauts at large, T apprchend, examples do
remain in several boroughs,

* Somerville’s Pol. Tians. Cunningham’s Iistory. Kene
net’s Life of William 111, &¢, &,
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The: only distinct referenee to invasion or
change of popular right that I hve heen able
to discover, is pointed to the time of Henry VI,
when the privilege of voting for counties Was, by
the act of the eighth of that reign, restricted to
freeholders of the amount of forty shillings yearly,
clear of all charges *.

Of the various confutations to which the com-
plaints upon this statute are open, perhaps that
which ought to be first adduced is, that, aditting
it to have been an unwarrantable fonovation at
the time of emactment, it is »row, by the im-
mense change of circumstances, no longer a griev-
ance ; for when we examine the relative state of
money, we shall find, that the possession of a
forty shillings freehold, which still entitles 2 man
ta vote, is of much less value, and counsequently
within the reach of a greater number of persous,
than almost any freehold that was then likely to
be attainable -,

‘* See p. 209,

+ The Qualification Act took place in 1429, but the ncar-
est period in which a calculation tan be cunveniently madé is
1412,

Sir G. Shirckburgh’s table is liable to be misunderstaod,
ualess combined, as I have said,” with Mr, Folkes’s statement of
the coinages : the former shows enly the depreciation of money_
in value, and not in tale. -See Mr. Wheatley’s Essay on the
Theory of Money, &c from whence it appears, that twenty
shillings of the year 1412 would be coined into 1/, 185 gd.

1\
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According to the pripciples of , computation
adopted by Sir qurge Shuckburgh combined
with the table,of Mr. Tolkes, forty shillings now
is equal to no mare than about two shillings
and eight pence in the year 1412; it will not,
therefore, be deemed probable, that previous to
the act in question, there could be so many hold-
ers of laad of this small value, as there are now
of forty shillings freeholds: and that.forty shil-
lings per annum shou,d, in the present times, form
a qualfication to vote for a member of the Legis-
lature, will be found, on reflection, to be a greater
approach to individual suffrage than is consistent
either with the independent or the rational ex-
ercise of the privilege. Many striking vproofs
might be brought to show, that freehold tenures
were originally of extraordinary magnitude, and
proportionally few in number; and, as no great
propiictor can be supposed to alienate any ex-
tremncly diminutive propgrtion of his posscssions,
many subdivisions myst have taken place, and a
very considerable spéce of time must have elupsed,
before inany tenures of even twenty shillings yearly
value *were created ; it is difficult, therefore, to

L r t

of éur piesent money ; and then applying Si¢ G. Shuckburgh's
propations, 12, 18s. g will be worth 294 85, 3d. ih the yeat
1806, to which pcriod Mr. Wheatley has carried the estiméivé of
depreciction, 1n a great measure, on the apthority of the
woithy Baromet, posterior to the date of his table. 5

1f Bishop Fleeswood’s estimate wgs adopted up to his time,
and taken from that period (1706), according to the above
abie, it would give a depreciation somewhat greater,
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conceive, ‘that at that early period (the beginning
of the reign of Henry VI.) there could be almost
any separate holdings of the Crown upon so low
a scale as twd or three shillings annual rent.

It is trde that the Qua]iﬁé'tti(m Act took a
large step in festnctxon ;" as forty shillings, at the
time of its passing, was equal to more than 30/.
now, irid this, together with the' preamh]e of the
statute, shows strongly, how much the prevailing
notions weére” then against any gredt popular par-
ticipation <th taunty' elections; still no petition
appears’ to have been presented against the re-
strictioty; and it is reserved for the present age
(of remsan, a5 it is sometimes called), to complain
of the effects of .a regulation, which, in fact,
operates more than ever in favour of the extend-
ing privilege which is sooght for.

Going, however, at once to the substance of the
complaint, it may be contended, that before a
case of grievance fit for the proposed redress can
be made out, two things must be shown: first,
that the Act.of 8 Heénry VL is invalid ; and next,
that the description of persons to whom the elec-
tive fr fr 'éﬁghxse i proposed, fo be extended, are sub-
jecked.to_a deprivation by-the effect of that act.
: Thid last comsideration has been just investigated,
and there are n6 grounds on which the validity

of 'the ctat‘\fe crin be*questioned = for if it should
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be contended that thic is a constitutional point
which even the Legislatme cannot alter, and that
the qualification prescribed by the eighth of
Henry VI. c. 7. is upon that pinciple illegal, how
can gentlemen' who hold such an opinion, apply
to the Legislature to disfranchise all the cities
and boroughs, which, inaddition to their original
right, have enjoyed their privileges about four
hundred years longer than the supposed class of
injured ficeholders ? —Wouldenot this also be il-
legal 2

Of the various attempis for a reform of Par-
liament, agitated since the year 1779, that in
whicha great nnmber of gentlemen of Yorkshire
borc a very conspicuous part, was by much the
best inanaged effort; it was brovght forward
al first under the plausible pretext of amnending
financial abuses, which during the American war
had reached an unexampled pitch of excess; and,
had it been true, that the only means of correct
ing those abuses were to be found in a reform
of Palisinent, there had heen little need to seel.
other grounds for its accomplishment; but it
scems probable, that the popular agents had then
various other views, which might be anattainable,
otberwise than by wmeans of a very great clanye
in the stracture of the legislative body, Hence,
perhaps, they resoited occasionally to arguments
founded upon a supposed rlght to an almost un-
hiited elective fianchise, for the restoration of
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which, they easily found many reasons; and con-
necting this with the corruption and degencracy,
ascribed to the present times, a mass of arg;\-
ments was collected, which made cousiderable
impression throughc‘mt the kingdom. The re-
storation of au ancient punity,—of certain genuine
principles,—and of unalienable vights, furnished
powerful means of gaimns j opetar support, and
the advantage of ai al'e luter ahitrdd sanguine
hopes of a great chany,

Among the numerou « rxe~,f«nr;hq,t~., wl.ich
the industry and talonis of the Reve Vv, Wyvill
attracted to his assistance, mony were or the same
rank, and some superior to o« whom Sir F.
Burdett addressed wu June 1800; sith such
personages he did not at all, or bt reldom, ar-
gue upon the /losz rights of the people m repre-
sentation, or of a natural and imprescriptible
right now withheld from them; he abstamed
from pressing those parts of his arguments in
such quarters, relying chicfly on rcasons of ex-
pediency, which certainly form the ouly proper
grounds on which a moderate reform can be sup-
ported, as a remedy against those changes in the
representation which are naturally produced in the
progress of time and change of circumstances.  In
the prosecution of his great undertakig, this gen-=
‘tleman used gencrally the most specious profes-
sions ; but his objects were probibly considered

v 3
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too extensive. * A certain atiendmient: of the re-
présentation might, Tot unreasonibly, be urged;
but wheh hig’ r’htentxbns were found to embrace
the views of the Didsenters, and the Catholics
both in Englant and Ireland, and when he con-
nected himdelf with the promoters of the wildest
innpvations, the tendency of his mieasures wmight
well appear hazardous, and deprived him of the
go-operation of many prudent well.wishers to
the cause, upon different principles.

Had Nr. Wywill been contented to pursue the
line of conduct, which somewhere in his corre-
spondence he admits was not unfit; could he
have waited, on some occasions, to be called for-
ward in a cause, that without pecnliar reasons,
might be deemed foreign to the appropriate duties
of his profession, the unsuitableness of his over-
strained zeal might have escaped animadversion ;
and if he had been more definite in the ends of
his pursuits, and more scleét in the-choice of® his
associates, he might have attained no inconsidetable
portion of public approbaﬁon.wBut his Phi]aﬁ-
thropic ambition seemed almost: boundless. , The
correction of financial abuses, and the amend-
ment of a decayed representation, were improve.
ments which might have been promoted, if iiot
gccomplished, by the aid of his talents and dis-
¢retion, undisturbed.by an ever-zealous ardou};
but the important ehanges at which:-he :seemns
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to have, aimed, often liftle connected in them-
selves with these objects, might well occasion a
pause in the support of many petsons otherwise
desirqus of such national improvements *.

The unseasonable pertinacity with which the
attempts at reform were pursued, together with an
increased scale of innovation, irrecoucilable to the
moderation professed, seems also to have greatly
conduced to frustrate the -efforts of the Yorkshire
reformers ; and although Mr. Wyvill is some-
what less frequently to be charged with the er-
roneous statcments adopted by Sir F. Bardett,
still he has not abstained entirely from adducing
to the people, when he addressed them, circum-
stances of grievance largely mistated, and argu-
ments tending greatly to mislead the opinions of
persons generally unable to investigate causes, or
appreciate their effects }-.

* Itwas doubtless upon grounds of this description, rendered
doubly dangerous by violent popular agitation, and the disse-
mination of French revoluuonarv principles, that Mr. Pitt

withdrew his co-operation from Mr. W. and his connexions.
Mr. Piet never urged parliamentary reform but upon principles
of expediency; and it may, perhaps, be doubted, whether
his aloderate but judicious prapositions were ever peitectly
satisfactory to Mr. Wywill’s large desire of innovatiop.

+ Mr. Wyvill always mixed with s most inflammatory ap-
peals, something of order, of rational hbertv, of prmnple, of the"

" Constitution ; even something agamst tumult, v hile he was
yrging mectings infinitely more licely to end in riot, than in

v 4
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Withoiit stopping to Enlarge on the assamptions
which M. Wyvill and his associates wsed, that
their proposed reform was moderate, which I do
not admit ¥, and that it was requested by the ge-
neral voice of the people, which cannot be shown,,

measures that any prudent and peaceable subjeer would desire,
Of this description was his dangerous address to the peaple of
Yorkshirein 1995, appareutly intended for the irecholders, but,.
in fact, calling on' the weavers and husbandry-labourers to
come forth, The, expressions were:'  Come forth, then,
from your looms, ye honest and industrious clothiers; quit the
Iabours of your fields for one day, ye stout and independent
yeomen ! come forth in the spirit of your ancestors, and show
yeu deserve to be fiee I He then proceeds with the caution
to which I have alluded : mixing with the Treason and Sedjtion
Bills, the calamities of the war, and calling upon the people
to support % measures alluded 1o, or any other measures of & si-
.m lar «tendency"—~Wyvill’s Pols Pap. vol, v. Mr., Wywill is
eminently skilled in the management of popular meetings, and
by some indefiniite expressions in calling them, or in the ob-
jects to which they might comsent, he generally left a wide
range for the exertions of 2 cominittee, or the leading persons
who acted. Yorkshire Meeting in 1779, Ibid. vol i. and
its consequences. ¢
L The original proposal from the Yorkshire Association was
to add one hundred copnty members and it seemed intended
that fifty boroughs should be disfranchised. In 1798, however,
it was proposed to resolve,  that the boroughs in their present
state are 2 public nuisance, which, if not abated, must soon
prove destrugtive to the rights of the British nation,” | This
proposition, Mr. Wyvil informs ts in a note, was communis
‘cated to M. Fox, Mr. Grey, and many others, and by them
spbroved - Val. v. of My Hyulls Papers, p, 393 #nd- 394,
and consesponding preliminary Paper, No, ¥X1.
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F will state more particularly the grounds of some
of the objections taken to his proceedings.

The Yorkshire Committee stated to the’public,
that a perfect eguality of represgntation may be
supported by the ancient practice of the Consti-
tution * ; they contended, thal the balance of
the constitution of Parliament has been deranged,
by an undue interference of royal authority,
which has throwp a weight of power into the
scale of boroughs nay even inferior boroughs,
This misrepresentation is conveyed”in the follow-
ing terms: * The balance of our Constitution
had been wisely placed by our forefithers in the
hands of the counties and principal cities and
towns ; but by the caprice and partiality of our
Kings, from Henry VI. down to Charles II. it
was gradually withdrawn from them, and by the
addition of two hundred parliamentary burgesses,

" was wholly invested inethe inferior boroughs.” It
was afterwards stated, that this caprice and pnr-
tiality was an irregular exercise of the royel au-
thority, and that the gross abuse in the represent-
at‘im] of the people, originates chiefly in royal
innovation 4.

. The second Address to the Electors' of Great
Britain begins thus: ¢ Parliament, in its origine!
* First Address to the Electors of Great Britain, vol. iiof
Mr. Wyvill’s Political Papers; p. 316.
+ Ibid. p. 330 2nd 313.
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form, seemns to have been admirably fitted to re-
sist the attack of corruption.- In that primitive
state, a majority of the electors of England ap-
pointed a majority of the House of Commons;
and, in fact, the right of eleétion annually vested
in the body of the people a regular and complete
contiol over their trustees. In an assembly so
constituted, the poison of corruption would
hardly find admittance in any dangerous degree ;
yespect to the constituent body would generally
operate as a preservative agaimst it; and on any
appearance of infection, that effectual remedy
which the public possessed would be instaptly
applied. But our easy unsuspicious ancestors
unwisely suftered our monarchs, from Henry VI.
down to Queen Elizabeth, to mar the ancient
eoustitution by a most disproportionate addition
of boroughs,”

Such, in part, is the account of our original
parliamentary constitution, which the Yorkshire
Association, under the direction of their com-
mittee, held forth to the electors of Great Bri-
tain; and the prevailing féatures which charac-
tenze the picture, are, in the other parts of their
compositions, blended with an approaching back-
ground of upiversal suﬁ'rage, together with the
popular phantoms said to be found in the genuine
"theory of civil liberty. These materials are, by
the taléhts and address of"the reverend and pa-
triotic leader, often tao successfully mixed into
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statements, that, instead of traly instructing those
of the people superficially or not at all informed,
whom with othters "it was meant to guide, either
beguiled -their ignorance, deluded their "under-
standing,’ or inflamed their mistaken zeal.

* * But, it may be remarked, that I am now re-
ferring to transactions long past; that* opinions
may have changed with circumstances, and that
the allusion is uncalled for, when the farther ap-
pearance of such mistakes has ceased.

Could such a remonstrance Le made on suit-
able grounds, or did any subsequent Occurrences *
indicate either change of sentiments or a dimi-
nished tendency to ill effects, resulting from their
propagation, I should certainly not wish to re-
vive the subject ; but nothing of this description
appears. Sir F. Burdett, on the contrary, evi-
dently copies from his predecessors, the worst
errors of reform; and several years after Mr.
Wyvill's public patriotic labours had closed, he
has published a great proportion of his various
correspondence, for the express purpose of justi-
fying the opinions and proceedings of almost all
the reforming societies, and all the wild enthu-
siasm of their leaders and promoters. This per-
"severance in a dangerous fallacy is not trivial, but

" highly important; it is likely to perpetuate dis-

# Except what will be hereafter noticed,
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content founded on misrepresentations of na-
tional circumstances, which, if extensively sues
eessful among the people, and the delusion be
weither corrected nor withstood, vety heavy and
irreparable calamities may cnsue.

Mr. Wyvill corresponded, if not with all, at’
least with the greater part of the distinguished
persons and societies who urged the most extra-
yagant, the most unwarrantable, and the most
dangerous chmllges—*changes, not eventually or
in probability” dangerous, but which could not in
possibility be cflected, without involving the
country in 2 chaos of confusion and misery, of
which no human penetration could foresec the
end.

It would be very tedious to mention all the al-
furing, but delusive schemes of improvement,,
suggested by his variots ‘correspondents; and it
may probably be found sufficient, when I call to
the recollection 6f my readers, that the pvoceed-
‘ings of the Westminster Committee in 1780, are
comprehended in his volumes. This Committee,
smongst other wnwarrantable’and inflammatory
publications, after examining, as iv is said, the
laws relating to parliamentaty eléctions, and find-
ing- it necessary to condemn the far greater part
of them as contrary to the achnowledged prin-
viples of the Constitution, resolved, *~That
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through the joint eperation of the Statute of
Disfranchisement passed in the eighfh year of the
reign of Henry Vly and the trignnial Bill of the
sixth of William and Mary, which atterpted to
give the first legal sanction to the continuance of
the same Parliament beyond the petiod of a single
session, the representation of the Cominons of
England is virtually annihilated ; and ‘an wmsti-
tution which was intended to be the people’s de-
fence against aristocratic domination, or regal
despotism, is now become an engine in the hands
of the minister, to tax, oppress, insult, and en
slave the people of this country.

. [}

¢ That the present inequality in the represent-
ation, in a great measure originates in an ar-
bitrary exercise of the royal prerogative, whereby,
in opposition to the clearest principles of the
Constitution, the Crown presumed to authorize,
at pleasvre, certain imcorporated bodies to send
members to the Commons House of Parliament ;
the unsuspecting people of this country, at the
same time, not attending to.the inequality that
from thence must necessarily take place in the
representation, to the substantial injury of them-
selves, and every succeeding generation,” Then,
after adverting to the decay of many represented
towns, ¢ the invasion of the literties of Englisk-
men in the reign of HMenry F1.:" the almost
.olliterated remembrance of that importart fran-
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chise; the universal right of suffrage; and some
other -remarks j~—governed by these considera-
tions, the Commjttee recomgended a plan by
which the _fabric of the present House of Commons
would be utterly abolished ! and that every inha-
bitant of the country, rich and poor, high and
low, shall elect members of Parliament every
year !—A plan, according to which, al/ would be
electors, and any might be elected, except fo-'
reigners, criminals, women, children, and mad-
men !

Such was the new scheme put: forth from tle
metropolis of the kingdom (at least from Weste
minster) ; and it was recommended, as  a plan
founded upon censtitutional principles, and the
common rights of mankind—a plan expedient in’
our present circumstances, and which mey with
Sacility be carried into execution. by the spiritedy
yet pacific cfforts of the people ; provided their
breasts are informed with the same. gentiments of
public virtue, and ardent love of liberty, whigh,
have hitherto animated the m;er;xogs of thefingy,
lish nation.”

The report of which the above is a part, was
made by a sub-committee, anci signed, ¢ T, B;;,axad
Hollis.” And the General Commlttee resolyqd\
to give their thanks to the chairman and membgrs
who drew it, and that printed copies of .it ‘should
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be sent to the several committees of the counties,
cities, and boroughs of the kingdom, ‘which was
signed, « C. J. Fox

‘Now these proceédings, and ypany others of
a similar ‘cast, have been published hy Mr. Wy-
vill; in order zo justify the body of reformers
with whom he had corresponded and alted, and
¢ to rescue the character of those men m Parlia-
ment, and out of, it, who, during the period
alluded to, have been too successfully calumniuted
as enemies to their country and 1ts” coustitution,
at a time when they alone adhered to its genuine
principles.  For, notwithstanding the ruoined
condition of the Constitution, and the de-
grading apathy of the public mind,” continues
Mr. Wyvill, ¢ events may again produce its ele-
vation 19 @ lerel wrth the free spirit of, our genuine
Constitution 4.”

\The plan lately brought torward by Sir F. Bur-
dett is nearly the same as that recommended by
the Westminster Committee, and the Yorkshire
propositions of 1708; the argumcnts also by
which he supparts it are similar ; they appear, in-

% See the Rev, C. Wyvill’s Collection of Political Papers,

vol. i. p. 228,
§ See Advertisement dated June 26, 1504, prefired o the

fifth volume, as above.
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deed, in a great measure, copled from what had
been before urged. Tuaking them together, they
seem to be grounded chiefly on the ?:ilowing as-
sertions, viz.

That a perfect equality of representation is sup-
ported by the ancient practice of the Constitution.
That the balance of the power of the House of
Commons was thrown on the side of the towns
by an arbitrary innovation effepted by the Crown,
in adding to their number of representatives,
contrary to the rights of the.Constitution; and
that the Statute of 8 Henry VI. is contrary to
the Constitution, and invalid. ‘Finally, as, in
consequence of these changes, the House of
Commons, instead of being a defence to the
people against the Crown and the nobles, is be-
come an instrument of taxation, oppression, insult
and slaver);; the abolition of an institution so
abused, is not an iunovation or a subversion of
its constitution, because it is- ‘only proposed to
restore it to its primitive condition fy a recur-
rence to ancient practice.

I have, in the course of these Reflections,
taken econsiderable pains to investigate the real
state of the Legislature, from the Conque,v.g to

«the Revolution. I have endeavBured to notice
every circumstance that seemed material to an
understanding of the state of sbciety as to conw
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stitutional > concerns, in & jmanner as httle prolix
as seemed copsistent with .a thorough view of the
extensive subject. I have, perhaps, by an ill-
considered brevity, or too limited mformatmn,
exlubited a case weakiy ev1dcn<.ed, which a fuller
and better executed production mxght. have un-
folded with historical demoustration. Still, how-
ever, I trust, that sufficient grounds have been
shown, to enable me to deny, that the class of
pessors now attempted to be introduced as voters
for members of P¥rliament, were ever invested
with that privilege;—that they have a right, ac-
cordiné'to any practice of the Coustitution, to en-
joy it ;—or, that a perfect equality of representa-
tion is to be found in the ancient constitutional
system. It may farther be most decidedly said,
that the balance of the power of the House
of Comwmons never was on the side of the
countiey * ; and that the Crown dil not act con-
trary to any principles of the Constitution, in
calling by its writs, representatives from the va-
rious towns which have so much increased the
number of that class of amembers. And with

* 1t will, perhaps, be Lere observed, that the statement
referred to meaps the counties and principal towns, and the re-
mark may be verbally just; but when itis recotlected, how few
"of the principal towns have the elective priviege, unconnected
with corporatién rights, and that the main bearing of the res
{ormers is against thase right., and all town reprasentation as
such, the objection will be found very immatenial.

X
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regard to the assertion, «that the institution of the
House of Commons is changed into an instru-
ment of taxation and oppression ; it is better left
unnoticed, in the hope that it may pass through
disregard nto qblhivion.

Tn considering. any constitutional point of for-
mer times, we must altogether put aside the
present acknowledged system. Mr. Hume says,
there have been several constitutions. The first
he supposes to' have been altered by the signing
of the charters; thie change was, I conceive,
but inconsidcrable until the rcign of Ed-
ward 1. ; but from that period to the accession of
the Houose of Tudor, he affirms, that different
leading muxims came into use,  In this space
of time, however, a material change was pro-
duced, importantly marked by the progress of
the Housc of C'otnmons to an ncrcase of power,
which darmg the first part of the period, scemned

~confined nearly to purposes of tavatign, but long
before the espiration of it, was extended to cotn-
plete legislative control.  During the age of the
Tu ors, the prerogative was considered to have
been incieased 3 but, afterwards, by popular efforts,
chiefly under religions pretexts, or connected with
them, the different powers of the goyerument werer
*better arranged for the hiberty of tffe subject ; and
by a continued series of improvements, the na:
tional polity or constitution stands now acknow-
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ledged oh a footing which confers no more power
on the cxecutive branch, than scems’io he rneces-
sary for an efficient government, and at the suwe
time perfeatly consistent with rational freedom to
individuals.

Therc appears no other way of viewing these
different systems that successively prevailed, than
as cach of them, constitutional wlile practised,
provided there wag no regulation against them
by the then acknowledged authority ; for it is
undeniable, that such difficuliics do®occur in as-
certaining what was of old cousidered ths supreme
aothority, duly acknowledeed, and kgally bind-
ing, that we are frequently obliged to submit to
this conclusion, or, that the government was so
nusettled, as not to admit of a (listinet ime being
discermble, to limit the powers of the different
parts. Taking, however, all these ¢rrumstances
as we find them, it is evideat, at the period of
King John’s Charter, that a Commune Con-
dlium, called according to the provision 4t cou-
tained for the purpose, namely, the archbishiops,
bishops, earls, and great barons, summoncd per-
sonally by the King’s writs, and all who hell in
chief, geucrally, by the sheiiffs, waie competent,
with the King, to impose taxes, on all persons
then in a condition to pay them, exccpt mba-
Litants of towns, and that these were taxed by
the King's Justices in their aters, or by other of-

X 2
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ficers, undercthe authority of the €rown.- That
afterwards, the *first deputies choset' or sent to
the great national Council (by whatever name it
may be called), were sent on the part of those
posscssors of Yand in cupite, or freeholders (be-
fore summoned generally by the sheriffs), whose
property was so swnall, that they could nbt, each
for himnself, conveniently give attendance with
the great men, agreeably to King John's Charter.
That the first attendance of & putics or represent-
atives was not for the purpose of esercising an
effective share in legislative authority, but for the
assessment of laxration. That when many places
came to be populous, and thcir inkabitants ca-
pable of contributing to the exigeneies of the
state, and while some were privileged from cer-
tain powers of their lords by charters and im-
mutics, and others, retained in ancient demesne,
or in particular burgage tenuie, certain fowns
were called upon by the King’s writs, to send de-
puties to the grea. Councils or Parliaments, for
the puspose of agreeing to an assessment to be
generally lesied on all towns. That the repre-
sentatives of the small tenants in capite, or frée-
holders, were called knights of shircs, and were
originally chosen by no other deseription of persos
than freeholders of the. Crown, which were the
original and proper suitors at the county courts.
That the Act of the. seventh of Henry IV, which
Jirst legalized a deviation from that-prineiple, -by
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-permittting all who came to the county court to
vote for the knights, continued ouly for the
space of four-and-twenty years, part of the pe-
riod- of the usurpation of the House of Lan-
‘caster, and was altercd by the Act of the eighth of
Henry VI.; which, although it restricted the
choosing of knights of shircs to fieeholders of
forty shillings clear, yet in so doing, the¢ measure
partook more of the character of the ancient prac-
tice, than the inno‘yahou which ig corrected, and
was in conformty to a petition of the Commons
in Parliament. That in towns whih were incor-
porated, there is no reason to svppose that the de-
puties were chosen otherwise than by the corpora-
tions. But in towns of ancient demesne, and in-
habited by b;xrgzzge tenants, the electors were those
who were suitors in the respective courts of the
Crown, or Lords ; and these, from all the analo-
gies of the times, must be supposed the superior
class of iuhabitants. That thc number of knights
returned from each county was two, and the
number of counties summoned was anciently
thirty-seven : making the total number of mem-
bers for counties seventy-four; and that, by the
earliest writs, or returns of towns, there was
constantly summoned a number of them, and
of members for them, at least double of those
for the counties. And, finally, that the pres
rogative of the Crown, to confer the mght
of representation on towns, was never ques.
X 3
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tioned until the twroty-ninth of Charles II.
upon the occacion of the lavt charter to that effect,
when ,the prerogative was sustained by a very
large majority of the House of C ommons.

These points T a<snme as incontrovertibly true,
and, thereapon, the eastenee of any old consti-
tational night to the contrary is denied ; and it is
farther contended, that the piresent system and
scale of reprewntation have Meen completcly con-
firmed by the <anctior of later periods, when ad-
ditions have been made to the House of Com-
mons, and at the Revolution ; upon which great
occasion no change was even agitated, notwith-
standing the proofs that had recently appeared of
the possible insecurity of corpoiate rights, toge-
ther with stionger instances of influence than any
in the present age,

But W will be «aid, there exist natural rights,
which no usage, custom, or law can take away.
Those who aigue on this ground for a change in
the government, forget the high and extensive
nature of the oblgations imposed upon man
in society. They forget that the supreme power
is cffectually resigned to what is called the
Legslature ; that that Legislature, or Constitution
must support itself, and is necessarily armed with
all the powers of the society for that purpose.
They secm not aware, that no more of the na-
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tural rights are allowed, than is consistent with
the legal purposes of the Constitution, or Legisla-
ture: and this Constitution—the community thus
embodied and incorporated, has, ia the éaercise
of the supreme power, affected almost™ all the
rights of man.

What 1s called property is not so rauch the
eflecct of a natural right, origindll); and pro-
perly so called, .1~. of the reguhtxous of socnoty
—of the Legxsl‘xtur(. People are very ready
to talk of a natural right over their property ;
but 1n a state of perfect nature, where there wos
no law but that of the strongest, there would be
little or no property but to the streng : it is only
created and protected in proportion as advances
are made towards the eunds ot socicty, which are
the general practical bencfit. P('IHODHI liberty
is reckoued another right of nature; but, in
truth, this is wore affeeted by the regulations of
sqciety than property ; for, although life is the
peculiar gift of incomprehensible Omnipotence,
yet the regulations of society affect it in a high
degree. Life, and personal liberty mlght be said
to be somewhat less objects of human control
“than property, which seems in a measurc raised
by its care: but the supreme power of society
may as much prescribe the use and abuse of the
"two former, as of the other. For instance, no
mnan may {awfully put an eund to his life; neither

X 4
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may he lawfully be idle, if he have not wherewith
to maintain himeelf. A man cannot marry, al.
though a2 woman consent, without ecomplying
with certain formalities to render -marriage le-
gal; and he cannot make more interest of his
mnoney,—his property, than“the law prescribes, al-
though another person shall be willing "to give
it*. In all these cases, and ‘'many others, so-
cicty interposes by regulations which affect
strongly the natural rights §° man, in matters
where none but the party to the act is injured ; and
nataral hiberty is restrained, for no other reason
than because it accords with the policy of society,
as decided by its Legislature.

It will be observed, that T am here alluding
only to English society and policy ; and some of the
instances adduced, may admit of doubts on their

* This restriction of vatural sight over property is peculiarly
unaccountable in the abstract; its political expediency is also
doubted upon strong grounds in some cases; for it seems;ex-
tremely difficult to give a good answer to the following plain
question : % Why a man of ripe years and of sound mind,
acting freely, and with his eyes open, ought to be hindercd,
with a view to his own advantage, from making such bargain
in the Way of obtaining money, as he thinks fit: nor (what is
a necessary consequence) any body hindered from supplying
him, vpon any terms he thivks proper to accede to ?”’— Benz-
kam’s  Defince ‘of Usury. Yet by reason of a supposed ge-
neral interest of the community, of which the Legislature is
the judge, people are here restrained from applyipg their private
Jjudgment to their private circumstances,
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expediency ; yet no individual is to think himsclf
aggrieved, or injuriously dealt with, as the Le-
gislature considers, that these restraints on na-
tura} liberty are for the common good, to which
it is empowered to render all individual interests
equally subservient #,

But it has been said, that the Legislatare cannot
alter the Constitution. This is a mistaken as-
sertiou: constit@gional points have been often
altered ; the Constitution was sltered at the Re-
volation, and many parliamentay enactments are
to be found that affect constitutional rights.

» It may also be said, there must he bounds to this
power of the Legislature, and those bounds are
marked by the Constitution. Many have joined in
arguing that there are certain rights which it cannot
take away, and that the forty shillings Qualification
Act of Henry VI. was unconstitutional and invalid.
These, however, are also mistaken assertions. The
supreme power, or settled legislature of tlus king-
dom, is the most boundless power that human po-
licy can establish ; and we need only reflect on the
laws of treason and rebellion, with which all consti-

# Although M. de Montesquieu has said, that ¢ Dans
étdt de la nature, les hommes naissent bien dans I'égalité,”
which, in an unquaiified sense, may be doubted, yet he adds,
* mais jls n'y scauroient rester. La société la leur fait perdre,
et ils e redeviennent ézaux que par le. loix Y= Liprut de.
Loix, tom, i, Livre vii. ch, 3.
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tations are in some way guarded, in order to be con-
vinced, how necessary 1t is universally considered,
that the power of the Legislature should be as
nearly irresistible as human metitutions can make
it. To argue upon an appeal fiom thijs paramount
trust reposed in a Legislature, s to suppose an
extremne casc of gceneral resistance, very rarely
authorized, of the most calamitous efiects in
its opcration, and which almost never ultimately
produces the amelioration of a gonstitution.

The supremie authority is certainly bound by
the universal rules of reason ; as for instance, it
may be said, the Legislature cannot award a cri-
minal punishinent upon any penson, for an @f-
fence committed by another ; but it may take a
very wide range in the connccted policy of its
regulations for the general bencfit, and it may
render cominuuitics responsivle for their nembers,
if they are not forthcoming to answer for them-
selves, and in other cases. In all arrangements
of constructive policy, it will judge and deter-
mine, and is not to be resisted, although, in so
doing, it should injure individual right. No man
can avenge injuries done him, and a man is
‘barely permitted to defend his person when his
life is attacked.

_But let us look to the procecdings of the Le-
gislature in regard to the rights of the Consti-
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tution: we shall there find many  examples of
laws, distinctly affecting them. I shall select a
notable instance of this power, which will pro-
bably be allowed by the most zealous advocates
for reform, and the wost strenupus impugners of
the Qualification Act. 1t is the Act of 22
George III. c. 41 (called according to a bad
fashion of the day, Mr. Crew’s Bill), Which dis-
gualified almost all persons employed in the as-
sessment and colfgction of the revenue from vo-
ting for members of Parliament, and thercby de-
prived about thirteen thousand persons * of their
elective rights ;—rights possessed by every title
that statute and unquestivnable prescription could
establish ; but neither this act, nor others that affect
the right of s}tting in Parliament. havc been, or
can be, questioned.

The Act of Settlement, which altered the suc-
cession to the Crown, 'was, perhaps, of a still higher
nature, and affected a very essential pait of the Con-
stitution ; it was resisted by the supporters of the
exiled Prince, and his less offending heir; among
these were many excellent, though misgnided
persons, who paid the legal forfeit of their lives
and fortunes, by the operation of the laws te
support the new arrangement, which the Legis-

# This was the Marquis of Rockingham’s estimate.—
W_ywll vol. iii. p. 357. Sir J. Sinclair states the number ag
five hundred less.—History of Revenuc.
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lature thought it expedient for the general good
to adopt.

If it be permitted to question any act of the
Legislature, it might be argued, without com-
menting on the preliminary forms of the import-
ant transaction alluded to, that in point of jus-
tice, the heir of James II. might complain of
being excluded from his censtitutional inherit-
ance before it was sufficiently known that he was
liable to the appllcatxon of the new rule of suc-
cession that was adopted. For admitting what the
Couvention voted against James II. to be strictly
true, and that a reciprocal contract between- him
and his people was broken so «as to absalve
them from their allegiance ; yet, the son of Jumes
had not broken any contract, and*the monarchy
bemg heredjtary, a regency might have been ap-
pointed during the life of the King, or the mi~
nority of his son. The policy ofi the Legislature
turned upon two principles ; namely, the uncon-
stitutional conduct of the King, which had been
expericnced ; and a determination, that fof the
future benefit and security of the ‘kingdom, all
its Monarchs should adopt the Protestant religion.
Yet the son and heir of James had committed
no unconstitutional acts and for aught that could
be. before the Parliament at the time of their
changmg the succession, he, at some fature pe-
riod, might have embraced the Protestant religion,
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which his fathers for three generations had pro-
fessed. Here the justice of the chse was over-
looked, and the policy of measures so founded is
exposed to doubt. Had the rights of thenatural
heir been consulted; the example might not have
been less dignified or useful, and the foundation
for subsequent proccedings cleared of all difficul-
ties that did not unavoidably ause in the nature
of the circumstances *

I have gone mtb these short rémarks, only for
the purpose of illustrating the pewer which our
Legislatare, even in an imporfect state, has been
acknowledged to possess ; for with all the diad-
vantage of the objecuons to which the irregular
assembly of the Comvention is lable, together
with what is now stated, yet have its enactments
been universally held binding, and one of our most
able political economists has considered the title
of William Jil. as standing on the best possible
foundation .

The arguments of this distinguished logician
will mdubitably apply to the Statate of Henry

* The question for a regency was warmly debated in the
Hou e of Peers; and on a division, was 1¢jected by a majo.
rity of only two, there appearing fn a regency forty-nine,
and against it fitty-one —Somervill’s Pol Tham. There wgre
also 151 commoners inchined to 4 1egency — norymous Life of
Wilham I1I. whete a hst of them is given. +

+ Locke, Ptefece to Essay < en Governmeut.
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VI. with equal, or, perhaps, with superior
force, than to the proceedingé at the Revolu-
tion ; because, on the latter occasion, the regu-
lation was originally adopted by a Legislature
not complete in all its parts; vand its subsequent
adoption or confirmation, by a Parliament and
King, constituted as they both were, may not,
mn every respect, be considered as a disinterested
course, in an unmixed contemplation of public
advantage : whereas the Act of 8 Henry VL. is
less cxposed to ‘such objections; and the main
point on whick Mr. Locke relies, namely, the
consent of the people *, must also be taken as
more in favour of the Act of Qualification, because
there was not even a petition on the sabject of
ilr operation ; and in the other case, a great part

* The foundation of the old rule that there should be a pe-
riod of at leat fpaty days allowed for parliamentary elections, is
in the Magna Carta of John. If it is useful or necessary on
common occasons, it must havé been peculiarly expedient
upon so important an emergency & that of the coming of the
Prince of Orange: but it wasthen dispensed with. The manner
of calling the Convention was not deteraiined till tiv 28th of
December, after which the letters of election were to be pre-
pared ; all the returns, even from the most distant | laces, were
made and received in London by the 22d of Januars Hillowing,
that is, in twenty-four dags; when the elected oteally e,
and proceeded on the important national business then to be
adjusted.—(Somcrwille’s  Pol. Tianc. Gazettes of the time.)
Such was the precipitate faundation of the cansent of the people,
on which the celebrated Mr, Locke grounds the high title of
William 11,
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of the nation was unalterably dissatisfied with
the decision against the heir of James,

The regulation, therefore, under thesAct of
Heury VI. cannot,. m any possible shape, be
questioned. ‘The emergency at “the Revolution
was doubdess an extreme case ; and all that could
be done, was, perhaps, nearly done; but i the
proceedings adopted are, (as I by no means gues-
tion) qute vahd, .hnw cin a regular act of Par-
liument, that of tae 8th of leury VI. in a case
not of higher constitutional upportance, be
doubted ? ’

But it is said, that the interest of the coun-
try is disregarded,—the sense of the pcople not
heard,—that calainitous, and even’ unjortunate
wars are undertaken, and an immense load of
debt accumulated *. Sometimes, a hideous mass
of undeseribed grievanges are spoken of, as if too
notorious to require proof, and too numerous to
be specified ' All these matters of complaint are:
ascribed, by Sir Francis Burdett and his adberents,
to a degenerate state of the House of Commons,
and the want of a coustitutional and true repre-
sentation of the people.in Parliament.

To many who have' unthinkingly adopted, and
. habitually brooded over this popular delusion;

* Proceedings of Westminster Meeting, February 9, 18104
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who, not.exerting their judgment, do not discern
truth, or detect fallacy, and who, pleased to hear of
nothing but grievances, and to speak of nothing
but ruia or reform; to those thus familiarized
with discontent, and gratified with an increase
of it, an appeal to the real state of facts would
be nugatory ; it i1s what they cannot endure, and
will not Jisten to. If in the administration of
the immense expenditure of this kingdom, one
of the many persons who must be trusted is
found a defaultér in his accoun's ; if in the course
‘of war, an unpupular officer makes an unsuccess-
ful expedition ; if in the exercise of their duty,
by the law officers of the Crown, a libeller or
propagator of sedition, is upon due process, sen-
tenced to a pumshment calculated to check his
unlawful designs, and prove a warning to others
to abstain from similar offences ; all such occur-
rences are niixed together as grievances, and re-
ferred to an imperfect, representation of the
people, as the cause from which they proceed.
The sentence of a court of justice, 85 now con-
stituted, is not easily impcached, yet is it some-
times held forth as tyrannical, because severe, or as.
excessive, perhaps for no other reason than that it
1s felt to operate as intended, and intended wisel ¥, tor
prevent a repetition ef the crime, It is loudly
proclaimed that the press, the palladium of our
liberties, is in danger ; that we cannot exist with-
out an enlarged liberty of the press; that no un-
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popular military officers are' to be employed, and
that there should be.no defalcations in any branch
of the collecfioh or expenditure of the revenue ;
all these, and many more abuses, are,” it is
roundly’ assérted, to'be prevented by a different
state of the Parliament : they are'all to be com-
pletely remédied, by giving the people their al-
leged rights of equal- representation; by recur.
ring to the genuine and ancient purity of Parlia~
ment, from which it bas degenerated.

But suck rights, it has been showa, never were
cxercised, and never custed in Britsh history.
The genuine or ancient purity of Parhament is
4 phantom that eludes rescarch ; and the cotrec-
tion or prevention of all abuses, in the present
state of society, is equally unattainable.

In the progress of this treatise, ‘several in-
stances have been given, out of many that might
be produced, in every reign -of the later ages,
wheie elections and members have been cvidently
influenced ; and, it is clear, that on the onginal
appearance of deputics, both from countics and
towns, they came only for the purpose of assess-
g taxes on the orders of men, of which they
were, for that end, considered rather the mstru-.
ments than the representatives. In early pentodsy,
when the middling and lower classes were emerg-
ing out of the dominion of their lords; a com-
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pliance with the wishes of the Crown, when ne-
gesgary to be promoted against the natural desire
af the Gommons, was doubtless -effected more
by the influence of fear than of favour. When
we consider the strong pre-éminence with which
the middling orders had long to contend, it will
be obvipus, that nntil later times, the appearance of
influence, as now most generally practised, must
have bgen nearly impossible ; but there can be no
doubt that its cffect was produced in no slight de-
gree, although from a differefit cause. When we
hear .that the seeds of degeneracy were sown at
the period of the Revolution, it cannot bc meant,
that a system of alteration in the rules of elections
in towns was introduced, or that any discovery or
practice came then first into use, whereby the
independence of members was  affected; we
hardly know of any abuse after the Revolution
that may not too evidently be proved to have
existed in some degree¢ before. There are, 10-
deed, occasions, when abuses are more apparent,
or more exposed, to general abservation, than -at
other times; and it, would, perhaps, be, difficnlt:
to name a period in history, when more actjve
zcal, on talents.better suited, havebeen employed,
in scrutinizing inte, every deparfment of ipe
state, than during the last twenty or thirty years,.
‘I mean not to speak of such investigations in
disparagement, .but; .on the, ggntracy, with appre-
bation ; they are absolutely necessary in so large
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a scale of revenue as that of Great Butain ; but
there has been' no discovery in these researches
equal to what appeared during the reign  of
Charles II. and of William IIL. ; neither do I
conceive that any such do now ,exist. What
would Sir F. Burdett say to the electors of West«
minster, and to the people of Great Britain uot
electors, if a President of His Majesty’s Privy
Council were impeached by the Commons for
recerving a bribe ?~What would he say of de-
generacy, if even the Speaker were expelled for
receiving a bribe P—=What would he say of the
Monatch and the ministers, who should not only
concur in putting an end to a session, while the
House were engaged in proceedings for the im-
peachment of such high delinquents, but continue
theone, in what is, and ought to be, truly a most
houourable office, and the other in the import-
ant situation of a high judge of eguity, the Mas-
tership of the Rolls, for’several years after * ?

" Such signal examplés of corruption could
hardly be expected’ at the commencement of the
ﬁré'étibe ; the noxious plant must *have struck out
many fibres during successive seasons ; and before
it could show such fampant progress, the seedling
must havé'Been carefully transplanted into a soil

‘# See the cases of the Duke of Leeds and Sir John Trever,
i 3695.
Y 2
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well adapted and prepered for its strengthening
growth. In comparison with former -times,
T cannot sce in what respect any great dete-
rioration” has accrued, or how persans who have
read our histories, can say' that the Parliament
and Government of the present day are fallen
into a state of degeneracy unknown to our an-
cestors.*

But 1 shall, perhaps, be told, that I am
mistaking Sir Francis Burdétt’s meaning. It
may possibly be so, as his expression is inter-
woven with another topic; but of that I shall
delay the consideration, while I add some farther
observations on the heap of imputed corruptions
and abuses, concerning which, I conceive, many
persons are, in various ways, most grossly de-
cewved.

I will not allude to those whom the late Mr.
Burke well denominated, incorrigible Jacobins :
their minds are probably made up as to the sub-
ject of radical reform, upon .different grounds
than I mean here to discuss: but I believe there
arc [any persons, not partaking in the full ex-
pansion of their philanthropic principles of pre-
paring for a general resumption of natural rights,
in both ¢ivil and religious concerns ; many per-
sons attached, 1 doubt pot, to, eur excellent
Constitution, but who labour under & kind of
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habitual delusion, a self-imposed disposition
to believe every assertion they meet with in a
pamhphlet or a newspaper, that states a public
abuse, or any untoward occurrences, as asctibable
to the degeneracy of Parliament,—the loss of
its genuine structure,—its origin’al purity.  On
some of these points, I mean not now to touch ;
but confining myself to public grievauces alone,
I wish to ask cvery person disposed caudidly and
reasonably to consider the abstract facts, uncon-
siected with whatevd® may be their causes ; I wish
scriously to ask any impartial person, after com-
petent reflection on all circumstances ; in what
periad of our history he can show, that the pub-
lic truly suffered less grievance, than, with one
exeeption, 8 now really esperienced ? This ex-
ception ariscs from our heavy taxes; these are,
undoubtedly, of unexampled magnitude; but in
all other respects, we have infinite advantages over
every ncighbouring country ; and the present
time, compared with any previons period in our
history, will be' found to be more favourable to
rational liberty than any other.

Sir William Blackstone states, that after the
passing of the Habeas Corpus Act, anno 1679,
¢ the people had as large a portion of real li~
berty, as is consistent with a state of .ociety.’
‘But, as if meaning to avoid being contradicted by
the oppressions which happened scon after that

¥ 3 .
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period, he explains himsclf to.mean a theoretical
perfection of public law. Mr. Fox adopted the
same opinion in his historical fragment ; bat it ap-
pears {rom the very judicious observations upon
that work, lately published'*, that in as far as
liberty may be ameliorated by the annual sitting of
Parliament, a perfect independence in the Judges,
and on reveral other consideratrons, our situation
at the present day is materially improved. It is,
1 apprehend, incontrovertible,. that the general
administration of justice had never m any age
or country, been more purely or more correctly
displayed than now ; and the advantage resulting
from an annual assembly of the Parliament, is
infalibly secured, by the system of reserve
adopted in the grants of certain necessary taxes,
and the Mutiny Act. The grievances we hear of
in regard to judicial sentences, are, in realty,
rather the ebulhtions of vexation, felt by some
apologists of sedition, and those who delight in
the defametion of public men, than any well-
founded jealousy of a reasonable liberty of the
press.

By the custom of blindly depreciating the pre-
sent age, every defaleation in a national account
«every abuse wm a public office—and even' the
~xercise of acknowledged discretion in patronage,

* By the Right Hon. 3« Rose,
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are alleagerly magnified into high national gricv-
ances, and beuig attributed to a degnnem«,y of
Parliament, ' they are mixed into s mass of
arguments for its reform. The salaries of the
public servants, by which I mean officers of the
‘Government and the Court, are’also frequently
complained of ; yet it we refer to the state of
these officers heretofore, it will be found that very
many of the salaries were the same an hundred
years ago, when money was of double its present
value. If the ch&ks upon thosé intrusted with
the public expenditure are iuvestigated, and the
profits of necessary employments appreciated by
a similar comparison, the difference will be still
more in favour of the present tiwe. There may
‘be; and there probably always will be, incqnalities
in the distribution of public emoluments; but
since the system has been perfected, which began
after the Revolution,. by which the funds for the
civil list have been dsstinctly specified, and ab-
stracted from the general revenue, while every
other head of public expenditure has been mi-
nutely appropriated ; there has succeeded a degree
of order aud economy in the national finances,
not to be found in the preceding ages.

There is, .indeed, one description of expendi-
.ture, namely, pensions and sinceurces, in whigh
exceptions to these remarks mzi), perhaps, be
admitted ; but what can be alleged on that head,

Y 4 -
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will not upon the whole prove much excess in the
present tune,  The principal weight of these ob-
jeetions seems to arise. .more from the excessive
pitch t& which taxauon has been cartied, than on
a reference to ancient usage : “our Princes have, in-
deed, always excreised a munificent liberality, not
confined by the ungracious restraiut of dry and
measuredsreward 3 and the manner ot our govern-
ment seems ever to have cherished an establish-
ment of independence for the Monureh, which
discountenances the nigrard ‘accuracy less in-
clined to mahe-any useful distinction Letween ge-
nerosity and profusion, than to confound then.
We may sce that so early as the icign of Edward
HI. pensions were bestowed both for services
pertormed, and to be performed * ; and, w so
far as the personal hiberality of the Prince is to
be conadered, it will unquestionably ie found,
that he never wa., in dny age, more restricted
than now.

* Gedwin's Lite of Chaneer, Tt may herd be sugaested,
that the Ciown was then upon a different egiablishmsnt.  That
is true —and tae esubpshment was gnam mote ampie: but
still the buxdet.a ou the suhject in the e 'wc; wete (ccasionally
litfle le 5 in properi’on than now; and ac the w ol roval and
national expenditure wad, with caceptions not worrh r.utidngf
tnixed together, retrencnment in v bianch goald operawe a
dlmmutmn in the taves, wnich were in ract appind to gor eral
pu posesy although, on sume cceaiens, nonundiy rased for
war services,
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Towards diminish:ing the old patropage of the
Crown much has certainly been done in our
times ¥, and a system has been comnmenced for
reducing the highest paid and least effective
offices, which will Uoubtless continue to be pur-
sued. The publicity also whichis now given to
all appointments and pensions, teuds to promote
an economical and suitable distribution *of thm;
and without denying the abstract truth of some
ground of complaint, the present age may he
safely vindicated ffow the impatation of mercased
profusion in proportion to the eswblishment.

The practice of inflaming popular discontent,
by magnifying every occwrence of abuse into a
constitutional grievance, is upon other grounds
full of absrdity and mischievous failacy. Can
thioce who thus urge the people to not and dis-
affietion, affirm, that in any torir age there
have Leen no abuses, sno malversation in office ?
Can they shows when tlus golden age eaisted ?
Or by what admissible argument, it cannot be
too often asked, have they shown, or cau they
show, that the Parliaments they propose would
prevent the abases of which they complain?
Tow do they show that meaner Jucn than those
who now compose the House of Commons would

* See a tract on the Influence of th. Crown, by the Right
Honowable &eorge Rose,
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be more capable or attentive to public duties, or
less liable to corruption ? Let the best: period of
representation be ascertained ;—let Sir F. Burdett
point it out ;—let him show the epoch of per-
fection from which we have so grossly degene-
rated, and to which his new-modelled Parliament
wounld restorc us.

I shtall now revert to that position in Sir F.
Burdett’s Speech in the Ifouse of Commons,
where after stating the first dppearance of the
rotten borough system at the Revolution, he says,
that the country was then deprived of a corrective
intfusted to the Crown by the Constitution; and
the people, ascribing the evils of other reigns
to prerogative, acquiesced in its retrenchmeunt,
whereby a fatal mistake was committed, inasmuch
as that power of the Crown is equally requisite
with a full representation of the people.

In this passage, and from whatsfollows (which
it seems unnecessary to recite), it is clear, that the
disusc of the royal negative is meant to be-alluded
to.  Alhough I cannot assent to the idea of any
redd change in that respect having taken place,
Yot it seems to be a consideration of some import-
ande not to lose sight of the state in which this
branch of the prerogative has existed since the
Revolution. Whether the milder operation of
mfluence into which the practice of the negative
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seems. to have merged, be preferable to its abrupt
and upqgualified interposition after a measure has
been canvassed and perfected, is a point upon
which some diversity of opinion may possibly be
cntertained ; yet, 1-trust, there are but few who
will seriously contend, as Sir F. Burdett and
others appear to do, that this constitutional power
of the Crown is retrenched or diminished.

That there has always existed a degree of in-
fluence, either a® now, or in the shape of fear,
as in early times, seemns undcuvisble; and it is
clearly necessary that a spint or principle of co-
operation should be cultivated between the three
branches of the Legislature.

If m an institution consisting of three bodies,
equally purticipating in the supreme power, and,
strictly speaking, each independent of the others,
there did not exist, somehotv, a principle of co-
incidence, and. a disposition to agree, the whole
Yould be a caput mortuum,—an institution of dis-
cordance. But as this is inconoceivable, there
must be, and always have been, some means of
concession and understanding, so as to produce
a connected effect from the joint operation of the
thrce estates. . The nature, of such an institution
teuds to influence, or,. what is tantamount »to
such degree of forbearance of opposition, as shall



382  HISTORICAL RCFLECTIONS ON THE

conduce to agreement *. In matters of finafce,
of peace or war, and some heads of general le-
gislation, it scems wise to defer to the propositions
of the éxecutive government, without, hdwever,
sacrificing, on the part of individual members,
any well-founded opinion of their own; but as
individuals seldom happen to acquire information
so full as the officers of the Crown generally ob-
tain, and considering that these act under a re-
sponsxblhty, hence seems to arise a considerable
portion of the support which Mnisters, of what-
ever party, commonly receive4. The great
negative power, invested in each of the three
estates, it would seem, ought not to be exercised
but in cases of emergency,—when all means of
mutual concession and accommodation had failed,
——and when, above all, a sense of danger, not
provided against by the other branches, were
conscientiously impressed upon that which should
ultimately withhold “its assent.  This extremity,

* M. de Montesquieu says, ¢ Ces trois puissances devrolent
former un r{pos, ou uhe inaction. Mais comme, par le
mouvement nécessaire des choses, elles sont contraintes d'aller,
elles seront forcles d’aller de concert.”—Esprit des Loix,
tom. 1. p. 329.

4 No allusion is here meant to those, who from habits of
friendship or connection, or motives of expectation, divide
with a Miuister; but it is conceived that almast every adminis-
tration receives a deyree of general support upon independent
grounds, which, suppusin.g parties nearly balanecd, will con-
tzibute greatly to the Government majority.
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it might Be supposed, could seldom happen where
the three estates are fully informed, and actuated
by no motives but those of national expediency ;
it does, however, occur, not infrequently, be-
tween the two Honses, and the rejecting power
is then exercised, with a ready and wuscrupulous
freedom. An opinion, however, has becn enter-
tained, and if I am not totally mistakep, avowed
in the Lower Ilouse, that the Crown should
not, or ought not, to use its ncgative, when
the two Houseshave agrced ; it is understood
to have been said that Ministers advising such a
measure, should or would be impeached. The
public is sometimes incorrectly acquainted with
parliamentary transactions ; but if such sentiments
should really prevail, Sir F. Burdett will, in one
point of view, have the best of that part of his
argument, and our once acknowledged Consti-
tution is changed ;—one of the branches of the
Legislature would be rendered passive, and de-
pendent on the others.

Itisa constiltution:tl maxim, that neither of the
three branches of the Legislature should be
dependent on another, nor, gencrally speaking,
subservient to its views#. Buat if the doctrine

# Jtis often asserted, that the House of Commons is de-
pendent on the heredltarv branch of the Legislatwe, and if has
been averred with singulir confidence, that almost one half of
the Engli L. represeutarive, are returned through the influence
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now adverted to, be held by any considerable
number of members of either Housé, it wounld
form an important approach to a momentous change
in the government. It is, perhaps, improper to
lay much stress upon what may' have dropped from
one or a few members in the esercise of their
unbounded freedom of speech ; but there would
probably be found good constitutional objections
to an impeachment of a Minister for the abstiact
decd of advising the ncgativey, uvless a clear
portion of mmputation of a diffdent nature were
mixed in the charge. [ am well aware that the
responsibility of Ministers ought not to be abated ;
but it must also be admitted, that the two Houses
compose not the whole Legislature ; and although
therc is, perhups always, considerable difficulty in
arguing some points of the Enghsh Constitution
in eatremes, 1t cannot be requisite or expedient

and positive command of Peers.—Report and Petnt on of the
Friends of the People, which will be poticed hereafter, I this.
were well founded, and if the probable influence of persons
intimately connected with the nobility were added, it would
be impossible that the Commons could maintain any point
against the Peurs,— it would be impossible that any of the se-
parate pawers and pris ileges of the Lower House which are excla-
sive, and partly in discre pancy with those of the Peers, could bé,
maintained. _Yet how strenuously and minytely they au main.
tained, jt must be unnec essary to describe.  These extmvagant
assestions, by arempting to provc too inuch, disprove thems
solbien-
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to admit positions evidently anconstitutional inte
ordinary. or received understanding; and it
seems not incousistent with prudence to guard
against the covered approach of any esroneous
conceptions upon essential and fundamental prin-
ciples.

But when we reflect on the obvious and carly
end of the doctrine, that what is odopted by the
two Houses, shoyld not, oris not to be rejected
by the Crown, itswmounts to ndthing Jess, than
that the assent of the Crown.is miere form, and
if there were no power of withholding that form
after previous determinations which were deemed
conclusive, there seems little security that it would
be long retained.

I have thought this point uot unconnected
with my subject, because there is reason to ap-
prehend that the doctrine is adopted by the party
who promote the popular cry for parliamentary
feform ; its importance becomes then pecularly
evident, and it cannot fail to be an object of the
most serious anxiety, that unsound conceptions
should be entertained on so material a part of the
Constitution. What is to be considered of the
views as to g’ovemmept of men, who appearing
to agree in the prmcxp‘e of universal suffrage,
should petition for a thorough reforin as a radical
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cure for influence*, and in the same breath,
argue against the practical usage of the rayal ne-
gative > Is not the end of such attempts eslcu-
lated toapake the two Houses ulone the Legis-
latare ? I allede here particularly to the opinion
of the late M Foa. Tlus gentleman’s politieal
conuenios are not forgotten, nor that his opinions
were warmly and gatensively embraced, among
people of various descriptions. What influence
he had with his party, aud how wmuch they led
the popular clamour, is fresh inrecollection ; and
Mr. Wyvill, in his justificatory collection of
papers,—in his repository for plans of reform,
ready assorted, when what he calls the free spirit
of our genuine Constitution, shall again reach
a proper elevation -, has preserved evidence of
the opinions of that great popular leader, upon
this highly important point.
AN

At the meeting of the elestors of Westminster,
to which I have just referred, certain resolutions,
and a petition to Parhament for a more cqual re-
preseutation of the people, were introduced by
Mr. Fox, Major Cartwright, and others, and
they were, as usual, adopted. Upon this oc-
casion Mr. Fox took an opportunity to vindicate

* Proceedings at a general Meeting of the Cxty of West.
minster, July 1782.—# will's Pol. Papers, vol. ii, p. 141, &C,
+ Advertisement to vol. v. ut supra,
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himself from the effects of some unfavourable
notions that hc conceived had bgen entertained
respecting his political conduct.  In the course of
a speech for this purpose, he declared His un-
shaken agreement with the then Duke of Rich-
mond 1 general principles, and popular ques-
tions ; he said, that although an accidental dif-
ference of opinion wpon a transicnt oecurreuce
winight hoppen, their sentiments were fixed on
the main poiuts. Now, the Duke of Richmond's
principle of reforusa was decidedly’ upiveral sof-
frage.  Mr. Fox then proceeds toaanmadvert on
the conduct of the Eairl of Shelburne, which hg
stigiatizes in very strong terms, and for the fol-
lowing among other reason-.

Ie saye, It was reported in the newspapers,
and I have reccived a farther connrmatwn of it,
through the medium of private fnends that the
Farl of Shelburne, in his place in the Iouse of
Lords. promised to promote a parliamentary re-
form ; at the same time, however, that he makes
this profession, he intimated a design of restor-
ing the obsolete and dangerous practice of giving
the royal negative to lbulls, which have received
the consent of the two other parts of the Lrgis-
lature. What is this saying in effect >—Why,
simply this: ¢ So lorg as the Parliament is what
¢ it is—so long as it is corrupt enough to follow
“ my dictates, {providud the Noble Lail should

z
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find it<o; but from some indicatjons of ho-
nesty whichs the present Parligment have
given, I deem that to be doubtful),—so long
as they ccho 1y sentiments, that is, the sen-
timents of the Minister—so long T will by no
means advise His Majesty to Gercise his ne-
gative.  When the House of Commons ac-
quiesct 1mplicitly in the wishes of the King,
flis Majesty shall not interpose his prerogative
dgamst them ; but as soun as they shall be made
an honest, mdependem House of Commons ;
when, bty the reform that.our late colleag»es have
comfelled us to adopt, the parliamentary repre-
sentation shall be rendered equal, general, and
virtuous, then it will le time for me to revive the
custom of His Majesty's megative; then it unli
Le proper to gheck the opinions of such a Parlia-
ment, and to devise an expedient by which their
hovest and constitut.onal powers shall le ruga-
Zory and ineffoctual, e time approaches when
the House of Cowmons will tecome, in fact, the
N esentation gf tie people, and when their dan-
guege will e the gentine vorce of the peaple s Lut
as sucl an engnt must necessardly prove of all
others, the most upfortii ate and hostile to my ad-
ministration, I will hit upon a measure, by which
t/ze incopunicnl wirtie of mc/L a n/nq.smztatzon
may bg made zm[wimt and dan cr/c.ss' and Ay
which /mm/ proserve my fu our ile magim gfar.
Litrary ]nmo ame, ut the same nm(’ lJm4 {ccyofe

JJ -

the mullitnde Ty @ specious concession Lo their
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wishes, and an empty compliance, which can
* néither benefit them, nor injure me’ Such are
the gracious intentions of the present Minister.”

These are the expressions put into the mouth
of Lord Shelburne by Mr. Fox : and in consider-
ing them, it is impos.ible to mmsconceive that
gentleman's opirion, and those of his® pohtical
friends, upon the royal negative. Their senti-
ments not only cottcerning the 71ght and ancient
eaistence of umverstl suffrage, but on the erpe-
diency of its restoration, were Desides clearly
evinced in the previous labours of the West-
minster Committee, of which Mr. Fox and Mr.
‘Sheridan appeared among the chief leaders. The
result of their arguments and intentions was,
that there shionld be neither iudirect influcnce,
nor dircct negative. But when tliss subject is
maturely investigated, when we look fully and
fairly at our Coustitution, when we observe what
the usage wns.—what it is, and liow we have
fallen into it ; whatever opinions may be urged
on the advantage or disadvantage of the change,
we should still, I trust, come to the couclusion,
that if influcnce’ were destroyed, the negative
must be resumed. If iu the progress of society,
false and misplaced notions of courtesy have been
introduced,—if the anodyne delicacy of ‘modern”
practioe is deemed unsuited to the great purposes
of leg'is]‘atiénﬁ,' and must be discontinued, the al-

PRI AN z 2
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ternative is unquestionably a recurrence to the
blunt but pithy customs of ruder ages.

Yrom snch reference as the author has Dbeen
able to make, it appears thit the first notion of
this new power in the two Ilouses of Parliament
arose soon after the Revolution. During very
many, it not all the reigns, pievious to that
period, the negative of the Crown had been frecly
exercised, under the courtly terms, Le Roy
s’avisera ;" for even in the eany ages of onur Con-
stitution, the mcivility of unqualified denial was not
admitted in such high concerns. But there was
another manner of avoiding an unbecoming collision
in opinions on mational topice, which seems, like
influence, to have come into practice as gene-
ral refineruent advanced. Ministers could often
»0 ariange, the parliamentary business, as to haive
the more necessary ineasures sanctioned, before
much progress was madé in propositions which
the Crown might be disposed to reject 3 and, in
this way, frequently, bills were lost by a dissolu-
tion, or prorogation, as soon as the more imme-
diate objects of Government were attained. This
avoided the publicity,of a formgl paihamentary
opinion from Administration, or the more pointed
rejection of a bill from the Throne. Both these
‘methods were practiéed by Williaw III. ; and se-
veral important regulations, immediately concern-
\ing Parliament, were contained in bills rejected, or
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evaded in that manner *. The Hounse of Com-
mons, however, being dissatisfied, uvpon the
second refusal of a ¢ Bill touching the frec and
impartial Proccedings in Parliament,” ohviously
very necessary 1o maintain the puarity and repu-
tation of their body ; they 1esolved, that whoever
advised the King not to give his ascent tothnt aet,
wis an enemy to Their M ijesties and the Kingdom,
and drew up a remonstrance against the interpo-
sition of the ptcxorr'\.twe in that case. Tt was
groundcd prinet ]vu!" on a supposifion, that Fis
Majesty had foliowed the advice of persons not of
the Privy Council, and prayed the King to
hearken to the advice of Parliament, rather
than that of particular persons, who might have
private ends to be forwarded. The King returned
a civil answer, but little to the purpose; and
upon this, a second remonstrance was proposed,
but negatived by two hundred and twenty-nine
against eighty-eight 4.  Surely, if we consider
the rights of the different branches of the Legis-
lature i a strict and general scuse, it must be ad-
mitted, that each has its power of negative, as
well as its power of sanction to all laws; and al-
though, in the same abstract view, each may be

* Charles TI. is said to have nsed a mean artifice in order to
avoid negativing a Bill in favour of the Protestants. He is
accused of having divected the clerk to wrthdraw it from among

" these that were passed, and about to be preseated for the royal
assent,

4 Someuville’s Pol, Tians,  Kenactt's Life of William 1L
¢ 3
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supposed internally competent to judge of the
expediericy of every law, yet in the.practiee of
reciprocal concession, which must often take
place, 1t might be conceived fit' to have ex-
tended a deference in matters peculiarly affecting,
as it were, the imrsom] character of one of the
branches. 1If, theretore, there were any octa-
sion, in which th. right of negative in one branch
should e waved, it would seem to be that on
which King William, in this instauce, thought
proper to exert it; and, oil this account,: the
Commons might the mote reasonably complain,
as it prevented the adoption of mcasures which
seemed naturally called for, to defend their House
from dishonourable imputation. Such was the
last occasion on which the ncgative was used.

That there are now more decayed towns which
send members, is nearly all that cau be shown of
material difference in the representation between
the present, and former periods ; but lookwg to
the practical consequence of this change, it seems
uncertain, whether the conduct of the members
representing the obnoxious places, or those of
any other description, has been most instrumen-
tal, either in popular measures, or the public
good. Mr. Wyvill, however, and Sir F. Burdett
after his example, have stated that corruption
and degeneracy grew rapidly after the . Revo-
lution, but the Hlustration adduced falls short
of the purpose. Mr. Wyvill says, ¢ But after
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*-that event, the-struggle with corruption became
¢ more and mare arduous from the rapidity of its
¢ growth ; .and yet, from the eflect of the m.-
¢ serable manceuvres alluded to *, the str2t5th of-
¢ its antagoni®t was il a state of contivual dechmne.
* By thosc means, the command of votes in a mul-
¢ titude of boroughs has been gradually co_rossed
¢ by oue powerful pation. Tu many other it .

* an influence has been obtamed by two or thae.
¢ tumbes, by whose union the right of fiec elec-
¢ tion has been equaly annihilated. "In Lngland, it
* 15 probable, that not less than tiftyboroughs have
¢ been thus enslaved in the last age.  Cunse-
¢ quently, not less than one huudred memberas ap-
¢ pointed by the nomination of one or two indi-
“ viduzls have been added to that namber, who,
¢ before the Revolution, held their seats by a «-
¢ milar appoiutiment .’

* Mr Wyvill, in descriling the proness of the ambution
of obtaining scats in Parliament, had stated - ¢ Hence the
*new anaety to nbtain a command 1n electious, by the pure
fchase of uuuses 1 the pooter baroughs, wih ther cont
¢ ouou~ lands and tithes : by accumul'—ttmu rmvxfutl n-shares, en-

gro;amn ¢5al mines, and other means of affect ng the tiade
¢ and corvenience of inhabit.nts, and thus reducing taem torz
¢ aate of dependence. Lven 1 eneintdnhee, thepurchas of a
¢ .pung of fresh water, matciially convenient to tue biprghers of «
‘a large town, has been cagerly aoutrht and completed, as po
¢ contemptivle aadition to power already great und | rudominant
$ With a oimilir de.ign, an ascendant i corpbt.tons b ben
tsought, &l

- Wywill’s Secesuon Viaditated, p. 43,

Z 4



344 HISTORICAL REFHECTIONS ON YTHR

This was probably explanatory, and in illustra-
tion of the heavy charge of influence exhibited
to the House of Commons by a society of gentle-
men calling themselves the ¢ Friends of the
People;” they tendered proofs which they were
pretty certain would not be reccived. Mr. Wy-
vill goes a step farther. The publications of the
reformers, which so boldly assert the degeneracy
of the House of Commons as now clected, and
thereupon vilify its character and proccedings,
furnish (as far as I observef, but very few pas-
sages, containing any thing hike proof of the im-
puted change, and this is the only one that secmns
worthy of notice. . Admitting, however, for the
sake of argument, that the above positions were
true, yet they prove no degeneracy. They show,
(if all that is stated, is admitted), that in an age
after high apd important power had been, by ve-
rious events, confirmed to the lLiouse of Com-
mons ; when riches were increased and J “fused—
when society was generally improved, and even
the super'iqr orders became more enlightened ;
they show, that under such circumstances, in a
nation where a participation in the Logislature
was to be conferred by election, gentlemen of
comdition became ambitious of the distinction of
being returned to Parliament ; that characters of
-tank and opulence considered the partiality, or
favour of the corporation of a Parliament bo-
rough, as en honourable attainment for . the
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cadets, and collateral branches of their fami-
lies. And when all this was accomplished,
what wus the woful change >—where was the
national danger or disadvantage?  The old
practice was, to seml, bomf fide, burgesses, re-
sidents in the different towns,’ persons, whose
property and credit together, could not, perhaps,
extend beyowl the conteats of their *shops; to
these succeeded gentlemen of education, intelli-
gence, and fortube—gentlemen  who could buy
many houses with the contiguens lands, ‘and
tithes—who could accumulafe ndvigation-shares,
and purchase coal-mines; and who could con-
tribute to the trade and convemence cf the in-
habitants of a poor burgage tenurc borongh : or
if there .was a corporation, a powerful farmly
solicited that some one of its relations, or con-
nexions, should be admitted a burgess, and thence
have a voice or influcnce in the election of the
members for Parliament :—~this is the amount of
the mighty grievance which Mr. Wyvill ostenta-
fiously laments.  He shows no other corruption ;
persons of fortune lay out their money in bo-
roughs and their vicimty :—this is the nnconsti-
tutional, the dangerous practice ! and hence the
degenerate represcivtatives.  But it is alleged,
that a command of the election 18 obtamed-~by
whomn ? By peisons who become owners of the
honses and adjoining property 'of every desorip-
tion. But there 15 no longor any choice Jeft for



340  RISTORICAY. REFLECTIONS, ON THE

an election, and whoever is proposed by these
rich people is returned. What does this amount:
to? The burgage tenants, who, if their houses
were ever their own, have sold them, are thereby
deprived of their elective franchise :—this is their
grievance. If in any age, the inhabitants, as
full proprietors of their tenements, sent members
to Parliament by that right, they have lost it, in
like manner as a freeholder selling his land, sells
his right to vote for a county member. Then as
to corporate towns : the relation’ of a noble family
is admitted one of their body; he is a person
every way superior to them; he engages their
respect ; aoquires their esteem ; isable to confer
or obtain favours, and, at last, commands their
gratitude ; presents lumself, or a friend, as a
candidate to represent the borough or ciry, and
1s returned. |

This, I think, isas much as Mr. Wyvill con-
tends for, in what seems to be intended, as an
account of the progress of degeneracy and cor-
raption since the Revolution.

In proceeding farther in the investigation of
Mr. Wywill’s account of the changes in the re-
presentative system, [ must be allowed to remark, .
that although it should be admitted that the pur.i
chase of houses in boroughs, and property con-.
tignqus to them, may have changed the conrse:.
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of elections ; yet, it is obscrvable, from the lists
of members of Parliament that have been col-
lected and preserved, that, previous to the Re-
volution, many persons were returned upon suc-
cessive elections, in a sinular mauner as purchasers
of propertics iu the same l,(,m'nghs, and con-
tiguous to them, have since, cither been 1eturned,
or have nominated members. The ddte, there-
fore, of much of this grievance, will be at such
time before the Revolution, as it may be supposed
or di covered, that'inhabitants of burgage tenure
houses were themselves posceised ‘of the property
of them, and sold them 5 there bemng gnod reason
from the lists to conclude, that the changes Mr.
Wyvill refers 10, added nothing, in fact, to the
dependence of the electors. When, therefore,
in describing the alleged changes since the Re-
volution, Mr. Wyl adverts to the sfate of tuwns
at that period, and calculates about one hundred
members nowmated” by individuals, it will, I
apprehiend, be more consistent with facts to say,
that a portion of the additional hundred, ascribed
to the subsequent age, ought to be taken as
having lost their supposed freedom long before,

What, then, it may be asked, was done in
-these respects at the Revolution? What opi-
nions did the illustrious patriots who brought
"about that mighty change—that grcat national
improvement, hold of the representation? Did
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they consider the popular influence in our political
scale defective or insufficient ? What change was
promoted by William, styled of glorious and im-
mortal memory * ?

Mr. Wyvill, aware of the inference from the
answer to such queries, namely, that the clective
franchises, and the structure of the House of
Commons, were left untouched, artfully elades
the result of reflections on a fact so unaccom-
modating to his objects. In an excellent speci-
men of evasive statement, he sdmits that there
were parliamentary abuses; and, as it was ob-
viously desirable to account for thcir being dis-
regarded, as much of the grievance as pocsible 1s
ascribed to a subsequeunt peried 5 and, after detail-
ing the means I have cited, by which the alleged
dr 7eneracy was occasioned, he proceeds thus to
introduce an apologetic discourse on the subject :

“ Of these petty maticeuvres the survey hasbeen
sufficient.,  But despicable as they are, their
success has not been inconsiderable4; in the

* William was well informed of all complaints that could
be urgedy as appears by the tracts and bistories of that
period.—See many parts of a collection of four volumes, of
tracts, published in the tmes of Charles II.-and William I1I.
particularly a memorial from the Protestants to the Prince and
, Princess of Orange,
+ The only reason I see that Mr, Wyvill has for using the
expression ¢ despicable and petty manceuvres,” is % the pur-
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course of the last century it has produced a danger-
ous change in the constitution of the Ifouse of
Commons.

¢ We arc aware, that at the Revolution, several
of the boroughs were meau 4nd insiguificant
places, utterly unfit to retain the trust of their
parliamentary franchise, from their absolute in-
competence to cxercise it aright.  Yct then, Par-
liament, though wot so well composed as it had
been in the ewrly age of the Constitution, was'still
tolerably well connected with the body of the
nation; and its conduct had been usually corre-
spondent with the sensc and interest of the
community. The defects in the representation,
undoubtedly, werc then perceived by the more
sagacious smends of hiberty. But in the infunt
state of corruptiom, the practical misghiefs result-
ing from those abuses weie not great, and no ur-
geut necessity to cofrect theiwa appeared to enist.
It was wicely resolved. thercfore, by the con-
ductors of thie Revolution, to close as fast as pos-
gible, the revolationary scene. No speculative im-

chase of a spring of fresh water, materially convenient to the
burghers of a laige town’* The purclases deseribed belore.
and which I have recapitulated, had nothing cither peity or
despicable in them. This pmrchase of a sprug seems to be in-
troduced, and termed a despicable munceuvte, 10 order to’dis-
credit other transactions which partahe not of the chatites
thus bestowed: upon them:
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provements were proposed ; practical redress of the
grievances under which they had actually suffered,
was 2lone insisted on, and obtained. 'Hence the
singular felicity of a Revolution in favour of liberty,
whi. h. 1f not entirely bloodless, was yet affected
with fewer stains of blood than perhaps any sitnilar
event. By 1it, what was practically wrong” was
rectifie¢ ; \nuch immediate good was acromplished
with little or no mixture of evil; and a precedent
was held forth to posterity, to be followed when a
similar necessity should demand it *.”

It is thus that Mr. Wyvill smoothly accounts
for the sceming inattention to parliamentary abuscs
at the Revolution, and ascribes a inore considerable
increase of it to the last age than can be admitted.
Taking the period he mcans, to be from the year
1600 to 1700+, 1 morc than doubt that fifty
boronghs have been, as he expresses it, enslaved.
Of six Yorkshire boroughs® which he instances,
namely, Malton, Richmond, North-Allerton,
Boroughbridge, Knaresborough and Ripon, it is
to be remarked that Malton and North-Allerton
had retarned only once or twice in the reizn of
Fdward I. and were not afterwards called upon to
elect, until the year 1040; therefore they were
probably settled at that time on nearlyitheir.present

~ * Wyvill's Political Tracts ut supra.
+*What is relerred to, ‘was written anno 179g.
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tooting, Of Ripon he speaks with uncertainty
and the other three, and the two first named, are
burgage tenure boroughs. Malton and Richmond
were, together with seven other towns, ertabled to
send members by vote of the House of Commons,
anno 1040 ; and to whatever Abuses they and
others may be sabject, they are certainly not to be
charged as introduced by any undue exercisc of
the royal prerogative, but the contrary, as has
been already notioed *.  Yet all this is overlooked
in order to heap wp degeneracy on the present
times, and increase the popular discontent.  The
cxample of moderation, and {forbearance from
speculative changes, so prudently adopted at the
Revolution, is lost in the rage of modern innova-
tion; and a recollection of the heavier calamities
of populu violence and dissolved government,
which probably induced the patriots of that age
to acquiesce in the more controuhible evil of in-
fluence, is now totaly disregarded, in order to
urge claims of theories and rights unknown in the
annals of our national existence.

The same idea of a great increase of degeneracy
and corruption was adopted, as I have before ob-
served, by an association of gentlemen in London 1,
and is now propagated with all the intemperance
of disappointed zeal, by Sir F. B.uidett and his

* Page23; ;.and Carte, vol.iv. p. 313,
" 4 The Friends of the People.
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frxeu.éq. This society was one of the most con-,
spicuous of muny that we have seen n the cause
of reflom. Awmobpgst the varous characters of
wluch 1# was com, ssed, there were several, who,
it must be presumed, were well acquamnted with
the history of the Constitntion ; yet an overpower-
ing zcal must have strongly obstructed thewr re-
collection®and understanding when they adopted
then Addiess to the People of Gicat Bistain, and
their Report on the State of the Repicsentation,
but above all, when they picsented thewr most
mtampuate Penitoa to the Pouse of Commons,
Like Su 1. Buidett now, they said, n addiessing
the peop ¢ da tn rferve chey had m i were
not 0w Lo0is. thad thea mbention was not to
crang o r 20 nc Lo, ot to dr pluce, but 1emstate
th (o o G oas e praac plos and origial
gooend o Eooy wgdd hiieese wong  their
ot oo of parhamentary reform, the
opunen 1 per o deadealy sutendmg umversel
snfaage fowuded npond w of the restoration of a
genome House of Commons, aind a 7enovalion wi
the nigsts ot the people . In spealung to the
House of Canmous, they disclumed acting from,
@y spait of gerercl di content y yet were thar
corrplamnts founded upon every part of the con-
stractygn of the House, and every thing conngeted
with 1t ; they seemed mdeed so far .to jaye.

* Addic 3 to the Teople, sesolyed to be printed, Apul 1792..
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surrendered their reason to dissatisfaction, that
their observations resembled much more the hasty
effects of ill-humour, than the well-considered re-
monstrance of persons, anmious upon practical
grounds, for a reform of avoidable abuses.

Thid society seems to have acted upon the samme
fallacy and mis-statement, which it has been the
error of all the popular advocates for reform to
adopt. In one podint of view, their object was
in the outset, professedly moderate, that is, they
declared, that whent a temperite feform should
be obtained, they would go no farther, their asso-
ciation would be at an end ; the people would then
possess a more perfeet organ to express their senti-
ments, and a power to correct abuses. A temperate
reform, is what many cousiderate well-wishers to
the country would rejoice in, but np moderate
change could reach the wide-spreading sweep of
their complaints, perlmps nothing much shost
of a totnl alteration of the habits and prejudices of
sotiety counld obviate the inconvenicnces they set
forth; and thus by the force of inconsiderats
zeal, théy seem to have deceived themsclves, and
those who unthinkingly embraced their notions.

They introduce the substance of their Petition,
in a few concise axioms, descriptive of the early
‘Constitution ; but cautiously avoiding any distiuct
statement of it, they pass on to something lke

A A
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the dir‘éci iﬁStiiution’ ‘ofa rcpi‘ese’rifat‘i\'m hady, for
the purpoee of corrcctmg iconvenieneds  that
mlght arise in the exercise of the supremier power
by theother two braiiches of our présent Legisla-
tare.  As if ansious to'conceal-the real origin of
the House of C’BmmonS, they seemed to conceive
an institution deviscd at once by the people for the
1mmedxate purpo:e of their gencral secirity and
happme:,q ‘through persons representing them,
and responsible, to them : and the direct establishi-
imeit of this .mthonty, is as #sual aseribed to the
‘wisdom of our “aucestors.

But kztI should micstate their arguments, the
iu]low ng is the be ommng of the Petition 1t<«*lf

« That by the form and spirit of the British
Constitution, the King is vested with the ‘sole
exceutive power.  That the House of Lords cdn-
sists of Lords spiritual and temporal, deriving their
nms aud consequence cither from the Cm\\n, or

O hercclxtary privileges. Ilmt these two powers,
If they acted without contxo] would form cither
a dcspohc monmdw or a dangerous ofi qarc'hy
Ti mr the .vx“dmn of our ancestors Hath cénfrrved
that thes" at hm.mc may be renderéd not only
hmmlcss but %neﬁm xl and be e\(cru%od for the

Pedabe o

sceurity and Tidppin ess of the’ people.” SThat s
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security and hap};inesq are to be loaked for in the
introdaction of a third estate, distinet from, and a
check upon the other two branches of the Legis-
lature; created by, representing, ana responsible
to the people themstlves. ‘That so much depend-
ing upon the preservation of the third estate, in
such its constitutioual purity and strength, your
petitioners are reasonably jealous of whutever may
appear to vitiate the one, or to impair the other.
That at the present day the House of Commans
docs not fully and, fanly represent the people of
England, which, ,consistently with what your
petitioners conceive to be the principles of the
Constitution, they consider as a grievance, aud
therefore, with all beroming respect, lay then
complamte before your onourable Fouse.**hen
follows an apology for words which might be
thought strong or offtnsive, bat winch probably
did not, in the opinion of any person, divest them of
either of these qualities @ after winch they proceed
thus.

3

“ Your petitioners, in affiiming that yoar
Hounouable House is not an adequate representa-
tion of the people of England, do but state a fact,
which, if the word ¢ representation” beaceepied in
its fair and obvious scuse, they are 1edy to prove,
and which tney think detrunental to thew interests,

_And coptrary to the spirit of the Constitution,”

AA2
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After this foundation for their complaints,. the
Triends of the Pcople, in their very extraordinary.
Petition, proceed to inttoduce their grievances
more specifically, through the following most in-
temperate and insidious apostrophe on the feeling
and supposed conduct of the House.

¢ If your Honourable House shall be pleased to
determine that the people of England ought not teo
be fully represented, your petitioners pray that
such your determination may,be known, to the
end that the people may be apprized of their real
situation 3 but f your Ilonourable House shall
conceive that the people are already fully repre-
sented, then your petitioners beg leave to call your
atterition to the following facts.”

These facts, or heads of complaint, are,

. * That the number of representatives assigned
to the different counties is grossly disproportioned
to their comparative extent, population and trade.
That the elective franchise is so partially and nn-
equally ditributed, and. is a so 'many instances
committed te bodics of men of such very limited
numbers,- that the majority tof your ‘Honoarable
House is elected by less than fifteen thousand
electars, shich, even if the male adults in .ther
kingdom be estimated at so low a number as three
millions, is notanere than the, two hondredth part
of the people to be represented.  That the right



CONSTITUYION, &C. OF ENGLAND. 357

of voting is regulated by no uniform or rational
principle.  That the exercise of the elective-
franchise is only renewed once in seven years.”
¢

After stating that’ these matters of complaint
are distinctly set down, in order "to show * that
they are acting from no spirit of general discon-
tent,” they procced to support, and enlarge their
allegations by many general assertions, greatly
enaggerated ; thesé circumstanoes,, however, when
explained, and elucitlated by their Report on the
Represcntation and other proceédings, will probably
impress an unbiassed reader with a very different
opinion of the motives and intention of their pro-
duction.

In entering on a discussion of complaints of
grievances, inconsistent with the prinoiples of “the
Constitution, of changes insensiblly produced ly
time, which it is professed to reinstate upon the
true principles and original ground of the Constitu-
tion *, the al]pgat;ons must be examined, and
emnpa'red with the former state of things, in ordep
to discover how far they differ. Looking then to
the introductory part of the Petition, which has
been given, it will be difficult to find the meaning
of the first three paragraphs: but from the two

+ Address to the People of Great Bruain,
AX 3
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sxrcceedmg sentenceq, it might be mf'erred that
our ancestors, by an effort of wisdom and mgemuw,
lmd as,I bave said before, contrived an institu-
tion, to render bLeneficial, what withont it was
deugercus and aven despotic in the government ;
and that this expedient, devised by the people, was
a jull ropresentation of them, and made responsible
to themn for their happiness, and security from
oppression.  For wlatever purpose the statement
here alluded to* was made, 1t was ver) checure;
and [ it was infeuded to deseribe the o igiu of the
House of Coinmons, it is worse than defective,
inasmuch as it luys a foundation for misrepreser.ta-
tion and miscauception of that occurrence. Tt
leads a rcader, wvpon unauthorized premiscs, to
suppose an institution created at once Ly the Leople,
with power and authority from them to sccure
their imtercsts and influence in the state: for the
petitioners immediately proceed to assume in sub-
stance, that this institution was a_full and fair re-
prescntation of the people in purity and strength
supetior towhat now cxists, They then state, thatin
the excreise of their resonable jealousy of any de-
terioration in an institution upon which so much
depeuds, they find, that at the present day, the
House of,Commaus does not fully and fairly re~
present the people according to tue institation just
relerrad to, and thercfore the existing ropresenta.
(Lion is m.xdmuatc
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 Having e endcavoured in the course of these Re-
ﬁgmons, to notice all circumstances materially
affecting our political condition, and the originl
structure of the representative branch of our Legis-
lature ; we shall by ‘referring find that a monar-
chical governwent ucarly despoti¢, or an ohgarchy
not only dangerous but tyranuical, raled a5 it v Lre
by turns, the whole Kingdom. e have found
an assembly of deputies from the mddline clasyes
of society, first called Iy the Kings, in fuct, for

Jiwanciud arrangements alonc 5 and this assembly it

appears, has from very humble Leginoings, by »ery
various weans and in lhe revolution of many years,
attained an immense power and ascendaucy in the
state, which has continucld to prosper and to
flourish. Although to the ¢ye of modern accaracs,
the history of the carly ages of this assembly, is m
many respects defective 5 yet the complaints of the
Frieuds of the People, and of all who embracc their
doctrive, can be fitlly compued "with former
practice, at the smme time that the degree of devia-
tiou from the old rules contrived by the wisdom «f
our ancestors can be ascertamied,  In deing thus,
we shall also discover what good 'rx(nimls appear
for conceiving what is stated of the [)!(‘\Cl)t re-
presentation ; and if our nncrlighter ed and impolitic

.wocalulists have assigned a meaning too confincdto

the word ¢¢ representation,” we i prulmb]) sbe

able to ascertain what the Britich con<titutional

meaning of the term is, and how far it was thomrl‘tt
AA4
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expcdient to extend or restrict the system for the
combmed benefit of all orders of socigty.

Thus when complunt is made of a digproportiop
in the representation of certajn districts ; on look-
ing bach, we shall find that this supposed dispro-
portion kas always cxisted. Ifit is alleged that the
elective franchise is not regulated by an uniform
principle, and that 1t i unecqually distributed, the
complamt is of the same complexion, that is, of
whut has always erister’i. When 1t is averred that
the pieent representation 15 inadcquate, and the
proof offered is, the sense of the word ¢ represent-
ation ;” it must be answered, that that substantive
does not ipclude in its meaning the abstract qualities
of adequacy, fulness, or fairness,

. The practice of all ages since the beginning of
Dniqhih representation, shows what degree of it
has been considered sufficient in our Constitution.
So wmuch, and no more of popular influence has
been adimitted; a certam proportion of manar-
chical authonty hes been sagctioned, and a given
measure of aristocratic power is allowed ; from
Lthese sthige \souices, the supreme autherity is
made up. It must not be raid, pn the part
of the Grown, or by a distinct set of adhe-
£hls o ppre monarchy, if any such exist in
a;tu,itain, that becapse we have a King, he.is,
uaelorey to be invested with all the powent of

the state: the same constitutional caution is to



TONSTITUTION, ®C. OF ExcLAND., 381

be observed in regard to the aristocratic branch,
and also in régulating 'the democratic portion of
weight. There is no nght in any of the three
eonstituent parts of the e wlature to” require
more than its share of autbonty.  They have
&ch = constitational right to defend their re-
spcctu;e assignments of power from diminution
or inefficacy, but they cannot «laim an mciease
of it upén grounds of sight

. The result, ther, of these facts is, that if “the
proportion of representatives from the different
counties i~ altered ; if the night of election is
taken away from corporation and burgage tenures ;
if itis conferred indiscriminately on all persons pay-
ing taxes, these acts will most unquestionably be in-
novations ; the system established by the boasted
wisdom of our ancestors, will be laid aside ; the
rules hitherto governing English representation
will be annihilated, and the clection of the popular
branch of the our Legislature, deposited in new
Hands. This is the strict and constitutional
characteristic of such changes,

If it were true, and could be shown, that the
€ommons House of the Legislature had in some
preceding ‘age been chosen by all persons under
the rank ‘of Peers, occupying houses or paylhg
taxes ; and ithat by some unduoe'means, this pri-
yiege had been taken from the miass of the people,
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and put into the hands of frecholders only as te
counties, and corporations and burgage tenants
only as to towns; then, it might be asserled,
that the right having existed, and been exercised,
a claim of restitution would be well founded, in-
dependent, perhaps, of any grievance whatever.
But under circumstances directly the reverse of
what has been just supposed, a sct of gentlemen,
in a timc of general irritation, harangued the
nation, stating they were not to be taken as
affccted by the shallow courses of transicnt
popular complaints § that they were the enlight-
encd friends of the people ; interposing to obtain
for them their constitational right, of which, timne
bad msensibly deprived them ; that they were un.
affected by the general discontent of the day, but
prayed that the Legislature might revert to its old
source.—This is what thesc modern self-appointed
patrons endeavoured to impress upon the people
~—their gratuitous and adopted clients.

But the real facts are very different : there ex~
isted great dissatisfuction in many respects, be,
sides the *¢ proportions of representation, and
the distribution of the elective franchise,” What
was called abuses on these heads, were clearly no
more than what had been always the prauncc
and could not be formed into -any serious consti-
tutional complaint; but by blending them with
what did not belong to them, the Friends of the
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People dressed up a hydra-headed monster of
corraption “gnd incongruity. Unuble to adduce
appropriate evidence of their constitutional as.
sumptions, they gathered together all manner of
abuses and inconveniences, real and supposed,
nnaveidable or not; they were dissatisfied that
Peers should have any concern whatever in clec-
tions *; that there should be bribery in any
shape ; that there should be influence in any
shape; and that ‘there should be expense to any
amount at clectionws. In these last respects, it
would be difficult to believe, without the evidence
of their Report and Petition, into what insigni-
ficant detail and peevish discontent they were led.
These_may be reckoned harsh terms, and the
propriety of their application may at first be ques=

* The standing resolution of the Commons, against the ins
terference of Peers, in their elections, does not seem to have
entirely tne acquisscence of the Peerage. Individuals of this
body do sometimes interfere, and scem to cousider, that their
hereditiry digmity docs not divest them of the rights generally
attachiny to the possession of lind in freehold. According to
the principles ot the old Constitation, as described in King
John's Magua Carta, this position could hardly be mainrained ;
but in a different sense of representation, and if the knights of
shires, chasen agreeably to the resolntion of the House of
Commons, shonld be considered - a full representation of the
landed property, it would foilow, that the large proportion of
it held by the Peerage is either not repiescuted at all, or shat
its intcrests are ta be considered as securcd in the Upper House.

Theve was, 1 am inforaied, not many years ago, an instance
of at least one Noble Peer voting at an clection of a knight of
the shire for Surry.
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tioned , but when it is seen, thatthe commntte? could

descend to complain of the expense of cockad’és-':;‘
the difficulty of closely examining the alehouse
bills of ‘clectors, travelling to and from the place
of clection—that they gene;rally stayed there
longer than one clear day—that custom had sanc-
tioned the propriety of opening public-houses for
the reception of voters from the country, where.
by resident ficemen were admitted, during the
tumult, to participate with the non-resident—that
polls were kept long open, and that a candidate
might direct lus filends to vote one by one as
slowly as possible—that voters should insist on
being pad for trouble and loss of time, and that
all this shonld necessarily be complied with by can-
didates *—that the opulent are tempted by civig

* Report on the Representation by a Comniittee of the
Friends of the People in 1793, Thete seems some difficulty
i properly characterizing complaints ta the Legislature againsg
actions that are contrary to law, and subject to penalties fog
which any person may sue and recover with full costs, The
wecessary compliance, and the opening of public houses just
* mer tioned as sanctsoned by custom, are sa well guarded agamst by
the Act of 22 Gearge 11, ¢. ¢4. that when an additional law
was proposed on these heads, 1t was rejected, begause snch
transactions were already clearly sulyect to the peunalties of bri«
bery —Blackitone’s Comrientariey, vol. i p. 179+ Note by My
Chmmn

Thc pecuhanty of the complaint will be furtheg conspiguous,
u'hen it is reco'lected how well some of the most active ey
bers of tfne socnety may be’ supposed to be acquagn;ed anh
election cohegrns. “There was, I ‘belierey a siriking instange
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honours—that* magistenal authority excites ter-
ror-'--that ?naglstratea have a power of granting
hcensea-—~zm mﬂuenco in the distributjon of public
charltxes—-m the appomtment of pansh-bﬂicers-a-
the supqr}ntendence of poor-rates and assessments,
They complained that influence may or does arise
from these sources; but they are stll trfles, it
was alleged, when compared with the exorbitant
power intrusted to the returning officer, which s

- .
next descanted on in a manner equally unreason-
able.

If, however, these heads of complint show
not enough to induce us to say that they who
adopted them were actuated by general discontent,
there is another string of grievances in regard to
influence ; but whethier they were more ieason-
able, or the s¢lection of them discovered greater
discrimination between unavoidable fathngs, in-
cident to the naturg of souiety, and abuses rea-
dily corrected without real or contingent evi) in
the remedy, the reader is left to judge.

After some introductory and apologetic matter,
which might well seetn necessary, their Commttee

of this in' the eletion for Southwark in 1796, when the gene
tleman who 1s said to have drawn up the Petition of the Frieads
of the Peoplé, being a candidate, unh}mcld thys necessary cotn
. pliance, in which his opponent having indulged, he was scatcd
forthat borough by vistue of the laws aguunst treatng.



366  WISTORICAL REFLECTIONS’ 0N THED

gave the following definitiou of influence, namcly,
“ that degree of weight acquired ins a particular
county, ciy, or lorough, which accusions the
clectors® on all vacancies, to expect the recom-
meudation of a caudidate by the patron, and in-
duces them, either fiom fear, from private ig-
terest, ov frou fncapacity to oppose, becguse he
is so reconinanded, to adopt him.”

But seeming occasionally aware of the difﬁcu]ty
of distivpuishiig between what inuy be called ho-
nourable attichment, avld other kinds of influ-
ence, they admitted a diference in one or two
puts & thor raasoning, confounding it, hiow-
cver, in the main, with the obnoxious matter ;
amd al‘nepgh they said, they should be deeply
concerned, to b suspected of a wish in any man-
ner to deery the effect of friendly offices dis-
charged with zeal and Libershty, yet their ¢ fine
and fnstidious minds” were filled with apprehen-
sion lest property should obtain a degree of
weight (eyond what is natural to it.  They seem
to Tave wishad that it should be deprived of the
means of procuring respect, lest it should also
exdite feor, or be, in fact, so powerful, as to
uvercumse any oppeeition 3 and they desired to
prevent pronerty from having power and influence
wheu it was 7 cmployd.

By the present system of representation, they
tLought that, whethier well or ill cniployed, opu-
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lence had egual power; this they desired to rogu-
late, and fuarther to make the cffects of 1.ches de-
peadent upon character *

Such arguments,* T conccive, can only be the
offspring of general discontenty and dissetistac-
tion of the most indiscriminate cast.

The futility of the atterapt to cover this freffol
hamour by deserthing different sorts of inflaence,
was evineed by the n wner in whish vy sedond
or third retura of sthe sawe persm for the same
place, was clwsed under ene head of bandfid
grievance, comprchending,  without distinetion,
pérhnps, downright bribery, with the corse-
quences of what an affteted moral deficary could
not distinguish from honoutable attachment or
commendeble gratitude .

* Th' I almot lirerally taken from the Pet’tion, and tle
Report cu the Represeatation.  Put neither of t' e docum nty
diccloses avy rule or standaid for ditermming e carl o
el emplayment of rehes; they do oot s'ate wwhee file aay
tu connerions and ncighbour s ought to cease, in onder to avoid the
poliucal delinquer ¢y of extorting nmore than henourable attach-
ment from the objects of generosity or benevolerce,  They dil
not say how long an opulent mran might fudulze the hberal.
minded disposition with whicn Providence graces tome ot
them, befre ke incwrred a rick af inducing the jegle of a c‘fl.hh{V
or tvwn, to lrsten to lus aduice upon a vocancy 1 tlerr repres riate -,

4 In the long catalogue of cxamples of influer e iven in
the Report, no allowance was made for any punble k¢ in
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These gentlemen brook -not to have their mo«
tives examined, or their assertions guestioned';
but doubting the zeal of their adversaries for the
welfare of the Constitution, they ask what se-
curity there is, that thosc who oppose their re-
form, are not sofnething worse than passive ? that
in praising the Constitution, they may not mean

the electors; and if it was admitted, that a town bad lately
changed, or might change its members at a future election,
gtill it was a<sumed, that this was only a change of masters,
An caternal compulsion was still supposed; or, at least, a re-
commendatioz , v a direction contra.y to what would have
been the eff 1t of fiee choice, was presumed to be
succersful cither through fcar, privaie interest, or mncapacity
in the electors, to oppose. It was still supposed, that no
choice existed; and it is the more necessary to notice these
unauthorized assumptions, because it was artfully offcred to’
prove all that was asserted in the Petition, for the reason, very
probably, of being petty well aasured, that no proof would
be zllowed to be attempted, although, if it had been gone into,
it must have fallea very short, in many cases, of what would
have becn reqisite.

It may be suid, that unbiaswd choice i, aluays meant,
The disunction, huwever, creates only embarrassthent; all
chaice 1, determiaed, or bias.ed, by a1ecason; and how is an
elector to Le Lindered fiom a choice of rcasons, if, as generally
happeus, more th:n one 1, offered ?  If there is only one ¢.u-
widate, 4 chuice cannot well be exercised; but if, of two that
appear, ooc relie. on his pure patriotism alome, and the other, '
¢xpatiuting also on his patiotism, tells the efectors, that if they
vote for him, they wil confer a high favour upon him, for
which he will be bound jn gratitude, and even in requital;
~~how are electors to be prevented from returning this last
pemson, and ma it not be through choice # *
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to destyoy it ? Fhese ave not shight impuitations,
although upon an inference rather forced. But
it was said, there were solid grounds for enter
taimng them, upon what was called violations of
the Constitution, with which Government was
then reproached. This meant,” no doubt, the
suspension of the Habeas Corpus Act, and the
other temporary precautions then addpted, but
the first-mentioned measure was always resorted
to in times of danger *; and therc wcre many
who thought that she Constitution was then at
the briuk of the precipice of destrfiction.

This very heavy charge agamst those who op-
poced the proceedings of these soi-disait Friends
of the Peaple, throws a shade of suspicion over
them : it 15, therefore, prudent, and, perhaps,
useful, to investigate their conduct ; for experience
teaches, that persons standing forwwmd n the al-
luring gasb of patriotism, are not, for that reason
alone, to be anplicitly believed, or blindly fol-
lowed 3 then specious reasonings, and their re-
fercnees to ancient practices or rights, ought to
be carefully esamined. It was said, concerning
those who support and admire the Constitution,
¢ How arc we assured, that, in praisng the

* SeeSratutes, 1 William and Mary, €. 2, 7, and 19. 7 and
8 William IIT. ¢. 11, 6 Anug, o 13, 1 Geoge L stat. 2. <. 8
*and 30, g George I, ¢, 1. 1y George 1L « 1. and 17 and
20 George I c. 1,
B R
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Constitution, their intention is not to adorn a
victim, which they wish to sacrifice, or to flatter
the beauty they are endeavouring to corrupt?
Let their intention be what it may, we answer
their accusation in the words of one of the wisest,
of mankind : ¢ That time is the greatest innovator ;
“and if time of course alter things to the worse,
¢ and if wisdom and counsel shall not alter them
€ 10 the letter, what shall le the end * 2

This was so far well, and from no mean au-
thority ; but the sentence did not justice to the
great man whose suggestion was pretended to Le
conveyed, and whose opinion was most egre-
giously mutilated by that brief citation. He adds
much wise precept on the subject of changes in
covernment, and immediately after the eapres-
sions just given, continues thus :

“ It s true, that what is settled by custom,
though it be not good, yet at least 1t 1s fit.  And
those things which have long gone together, are,
asit were, confuderate within themselves: where-
as new things piece not so well ; but though they
belp by their utibty, yet they trouble by ther
inconformity, Besides, they are like strangers,
more adinired, and less favoured.  All this is true
if time stood still ; which contrariwise, moveth
so round, that a froward retention of custom is
ay twbglent a thing, as an innovation ; and they

* Addiess to the Psople of Great Britain.
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that reverence too much old times are but a
scorh to the new. It were good thercfore, that
men in their innovations would follow the example
of ume itself, which indeed innovatcth 'gmatly,
but quictly and by’ degrees scarce to be per-
ceived ;  for otherwise what-oever is new is
unlooked for; and ever it mends some, and pairs
other: and he that is holpen takes it for a for-
tune, and thanks the time, and he that is hart,
for a wrong, and fmpateth 1t to the author. It
is good also not Yo try esperiments in states,
eacept the necessity be urgenr, or the utibity
evident; and well to beware that it be the re-
formation that draneth on the change; and not
the desire of change that preten leth the reform-
ation. And lastly, that the novelts, though it
be not rejected, yet be held for a suspect s and,
as the Scripture saith, that we male a *stand upon
the ancient way, and then look alout us, and dis-
cover what is the slraig’/{t and right way, and so te
walk in t.”

Such are the comprehensive views, t! - prolent
and instructive counsel of Lotd Verulain ¥, bat the
Triends of the Pecple did not choose to impart
so much.

It might almost Be cupposed that he had fore-
s&n the events of the present age; he reminds

* Essay on Inno.aticns.
BB 2
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us, that time innovates slowly, that regulitions
may be requisite to meet the changes which it
will insensibly occasion ; but they should be gentle
and gradual ; he cautions us against inconsiderate
experiments in govemment In the time of this
admirable plnlosophcr and statesman, a reform
of Tarliament had not once been proposed <as
far as I have observed ; but its members had been
increased by the efforts of the Puritans, from the
reign of Elizabeth to Charles I.'; and by the great
additional weight thrown suddenly into the po-
pular scale, operating with in admixture of reli-
gious frenzy, the balance of the Constitution
was overturned. Still, although there were then
republicans among the patriots, the constitutional
and unalienable rights now contended for, seem not
to have been discovered ; and as it was not sup-
posed that their forefathers had enjoyed the elec-
tive franchise. unless they were frecholders of
fand, or inhabitants of towns, in similar situa-
tions very nearly as those who now clect in the
varions citics and boroughs ; no general extension
of the right of election, or ehange in the pro-
portiont of the representation was claimed.

Gicat changes did, indeed, take place under
Cromwell 5 but they did not go to individual re-
iore;emation; although the number of members
for towns was much reduced, and the knights of
shires were mcreasd, It seems ‘uninecessary to en-
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large in the notice of that period, as it is very well
known, that no part of the example was continued,
the whole of the old system having been resumned *,
The good sense of the leading persons m°the na-
tion, and a paramoufit attachment to nur inised
monarchy, under which, at that time, great
progress in general improvement had been made,

* Cromwell’s Parliaments consisted generully of ouly one
member for a town, unless it was lage, and several to1 the
counties, according to their extent. Tue jmembers of his first
Patliament were nominmed by his Council, and peram;.illy
summened by himself, asappears by onc ote ki, writs (prnted
in Peck’s Desiderata Curiosa), requiring Grervas Pigort, E<q.
to appear and scrve o5 one of the mewbers for the county af
Nottingham, in the Pailiament smnmoned tor the 4th ot July
1653, See also Whitelock’s Memorials, anno 163z-3.

From B. Willis we learn, that no representatives for towns
except London,w ere summoned to the first Parbament; it con-
sisted of one hundred and twenty-cight members for England
and Wales, eleven for Scotland and Ireland, and five officers of
the army, namely, Cromwell, Lambert, Harrison, Desborough,
and Tomlinson, nominat:d.by the House tn sit as members.

.Whitelock informs us, that the number of representatives
“fixed afterwards by the Instrument of the Government, was, for
Fupland, Wales, [Jersey, Guernsey, and Berwick, not ex-
ceeding four hundred ; for Scotland not e.ceeding thirty ; and
for licland thiity. Jeisey and Guernccy were, howeve, left
out of the list containing the local proportion.. The quaii-
fication for county ulectors was changed, and raised to 200
real or personal estate; the members for counties in England

“and Wales, smounted to two hundred and bi\ty~n.vo. There
were disabilities created against electing or being elected, from

“haviag assisted in the wars aginst the Pulianieut, and these
were deferndned by the Protector’s Council,

BR 3
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added to an exposure of the dangerous effects of
dissembled patriotism, did not suffer an early op-
portunity to pass, without restoring the govern-
ment to its wonted system,

Yet the excess of the late disorders left the
governors and the governed in situations of pre-
carious anderstanding and defective arrangement,
Religious differences also, which it has ever been
fatal to carry in.o estremes, contiibuted to retard
the perfect recovery of the bedy politic fiom its
late debilitating pavosysm. Thus circumstanced,
a farther change became necessary, and was ef-
fected. But the popalar branch of the system
which a4 Jately proved so dangcrous in its agi-
‘tations, was kept free {rom irritation, and it per-
formed its part in a comparatively bloodless Re-
volution, with decency and firmness. It must
uot be forgotten, that, on that memorable oc-
casion, a House of Commons elcctcd upon the
very same scale of proportional representation from
counties, cities, and toroughs, and returned under
. the same distrilution of the lective franchise, was
neitker tachwar d nor doficient in the great consti-
tutional services then performed. The Friends of
the People, the Friends of Reform, and all who
speculate or arguc upon a radical change in the
fiame of- our representation, ought to remember,
* that ins that .golden age of the Constitution, whilc”
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the spirit of the Revolution was not only warm,
but in its most fervent glow,—the united wisdom
of the assembly, which then established the main
beacons of the Constitution, declared, that the
Lords Spiritual and Temporal, and Commans,
then assembled at IWestminster (a$ now, and at all
times before}, did luwfully, fully, and freely,
represent °“ all the estates of the pedple of this
realm *.”

¥ Stat. 1 Wiiliam and Mary, sess. 2. ¢. 2. Preambl:, tom-
monly called the Bill of Rights.  From othis authority the
Friends of the People seem vainly to appeal in defence of
their Petition. They have said, ¢ If the House of C'ommons
are in truth that representative body, which the Constitution
designs by The Commons of Great Britain in Pailiament as-
sembled, the Pctitioners hkave presenmted, and the Socicty have
publisked the most daring libel that ever was penned @ why were
they not prosecuted ? If the Petitioners only spoke who'esome
truths, and detected scandalous violstions of the acknowledged
privileges of the people, why were they not heard ? "—_4dress,
€. of sl g, 1794. WAl it, upon this, be contended, that
the Parliament at the Revolution did not understand the con-
stitutional representation so well as the gentlemen caving them.
sclves the Fiier.! of the People? They probably would in-
sinuate thiy, because they seem to infer that their Petition was
nbt a libel, inasmuch as they were not prosecuted. Whether
that Petition was a libel, and, if so, what its pecoliar qualiriez
were, few persons will, I imagine, hesitate much 1o dctermine.
In other respects, their complaint was heard and dismissed : it
is very possible to be grossly libelled, although it may not be
advisable to pursue the delinquents, and the expediency of ptoz
secution may admit of many considerations not affected by the
actual existence of the offence.

BB 4
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The doctrine which attempts to inculcate a cone
spitutional right, to what, in a sensc purely repub+
lican, may be held a full representation, is bere
contradigted by high authority, Here it appears
incontrovertibly confirmed by -the testimony of
the best age of the Constitution, that the pro-
portion of popular rcpresentation was con-
sidered suficient for the equlibrium of our
system *,

There is still another part.of this Petition,
which seems too important to ke left unnoticed.

It has Dbeen a pretty gencral practice with the
pattisans of popular reform, to hold out to the
people, among the other blessings to flow from
the projccted changes, a ditnmution of the publie
expenses, a lessening of the taxes, and somet:mes
areduction of the national dvbt.  What the views
of the Fucnds of the People were in these re-
spects, does not precisely appear ; but towards
the couclusion of their Petition, they introduced
the subjuct, and gave a statemnent of the progres-
sive incicase of the debt, with a corresponding
notice ““ of the number of statntes found ne-
ceseafy to preserve the frecdom aud independence

¥
*® If the increxse of influence since the Revolution will au-
thorize a s wall portion of the complaints in the Petition, they are
in every v her rospect in complete contradiction to the decla-
tation I have eitcd,
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of Parliament, to regulate elections, and to pre-
vent frauds, bribery, &c.” To which they
added : “ It is upon this evidence of the increase
of taxes, establishments and influence, und the
increase of laws found nccessary to repel the in-
creasing attacks upon the purity and freedom of
elections, that your petitioners conceive it high
time to inquire into the premises.”

Lest 1 should thisinterpret the meaning of the
petitioners in thus blending the subject of the
national debt withe parliamentary® reform, I will
not hazard a conjecture upon their intentions;
but Sir F. Burdett, who in effect secms to have
taken their estimate of abuses for his scale of cor-
rection, thinks proper to explain himself on the
subject by saying, that ¢ he is not one of those
who would anply a sponge to thenational debt *.”

While we inquire,’whether, in truth, the views
of this society, and those who now follow them, are
ot innovations—whether their intention be to re-
store, not to change,—to reinstate, not to displace;
we shall at the same time discover that the measures
proposed to remedy their complaints, would not,
in fact, have that effect, neither would they leave
the Constitation on its ¢ true principles,” and
¢ original grounds.”

% See Speech before referred tos
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The Friends of the People proposed, at first,
no specific remedy in their Petition, but the mean-
ing of their numberless complaints is proved to
have poitited to nothing short of a sweeping mea-«
sure of destruction to all thé laws and usages of
Parliament, in cfrect the same as Sir F. Burdett
has recently brought forward, grounded evidently
on their piblications, If this should be doubted,
the fact will clearly appear from a comparison of
their Declaration of 30th May 1705, signed
“ William Smith,” with Sir «Francis’s proposi-
tions. These ave but a little, # at all, more comn-
prehensive, and somewhat more boldly explained.

It will not require much consideration to dis-
cover what change the systemn proposed by Sir F.
Burdett would make in elections. He does not
preténd to suggest any preventive against candi-
dates spending their moncey, nor does he say how
a change is to be operated in the known disposition
of the people to take money,—to eat—drink—and
-be riotous : yet he asserts at once, that under his
plan there would be * no bribery, penury,
drunkenncss nor riot:"—* no leading attorneys
galloping about the country, lying, cheating, and
stirring up the worst passions amongst the worst
people :—no ill-blood engendered between friends
aad relations—sctting families at variance, and
making each county a perpetual depository of
election feuds and quarrcls :—no demagogueing !
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‘We are not told how these evils are to be pre-
vented, otherwise than by the mere consequence
and eflect of his plan, which he says is simple,
and ‘¢ the true Constitution of Ilngland.” The
plan is also short,*and in substance, that free-
holders, householders, and others, subject to dircet
taxation to the poor, the church and the state,
be the electors—That the kingdom be subdivided
accarding to its taxed male population, and each
subdivision clect® one representative—That there
be clections in every parish on the same day ;s and
the parish-officers ¢o be the returning olicers to
the sheriffs j—and  that Parliaments be brought
back to a constitutional duration ”.

Now the principal gricvance in elections arises
out of the great suins of money which candidates
are too frequently disposed to eapend upon them ;
and from an mspection of the laborious stafement
of the Friends of the People on the cond‘ﬁcting of
clections, it will appear that almost the whole of
the capense gaes to lawyers of dificrent de-
scriptions, trasclling charges of agents, and voters,
their muintenance and compensation for trouble,
and loss of time, Let it then be supposed that in
an election for a borough, to which the non-re.
sident voters must be conveyed, and taken back to
their abodes, money to the amount of four

* Speech in Appendix,
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thousand guineas for that particular purpose may
be requisite. The sum might perbaps bring
three hundred and sixty voters to the poll *; but
if it were expended in district elections, it would
probably induce upwards of threc thousand five
hundred persons -to vote; and when it is con-
sidered that there could-be no farther expense of
petition or scrutiny, an additional sum would pro-
bably not be withheld, as the contest would be
decided by the numbers on the poll.  What then
would hinder gentlemen from, spending, in the
different parishes or districts, gll the money they
are now disposed to lay out in the way just mecn-
tioned T, or in burgage tenure purchases, or in pro-

* According to the Report of the Committee, the average of
the mere travelling expenses of the London voters belonging to
Newcastle upon Tyne, Coventry, Bristol, and Colchester,
amounted then to ten guineas each vote at the lowest computa-
tion; but there would be other contingent evpenses, which will
probably curry the real charge to above tuelve gnincas. The
average number of voters for these four towns, resvlent in
London, was three hundred and sixty-three, which at twelve
guineas each, would amount to 4629/, for the London voters
only.

+ To this sum would be added the amount of all other ex-
penses during the election, and after i in the case of petitions.

If polling by districts, on the same day, wereadopted in county
elections without any extension of the elective franchise, it
might be a saving of expense to candidates in a contest, but it
would be disadvantageous in places where there are mauy
voters, by the more extensive display of election dissipation.
and it might also tend to create a disposition in the inferior
orders to purchase forty shilling ficeholds, which Iapprehend is 2
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perty adjoining or connected with parliamentary
towns > Would not all the excesses of contested
elections now confined to those towns, be multi-
phed in every parish and in every village® Would
not the worst passtons and the worst people be
excited in a tenfold degree to excess 1 Wonld not
a new and more cxtensive scope for election feuds
be laid open, by the addition of indwent voters
prepared by example for corruption, and would
not the funds wilich the very same measure would
enable candidates to extend to that object, ake
every parish, instead of every county, the depo-
sitory of election quarrcls ? Would not the com-
plaints against returning officers, who would be all
panish-officers, be increased a thousand fold ?
Would not all the bribery, drunkenness, and riot
of a Westminster or Middlesex elecuion be
carried intc the reclose and happy villages in
every corner of the kingdom ?

Such wouid be some of the prominent features
of the change; and the undefined constitutional
duration of Parliaments, whatever it might bey
would ma'2 no difference in the aggregate sums

very undesir.” ‘e thing. It would, besides, probably occnsion
great previous éxpense in treatingy as is witne »rd in borough
contests. In cases of no oppo ition it would materially in~reaser
the expense, as similar procecdings to thyse now only puwugd
in the shire-towns must necessarily be held int every districr.
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of money spent in elections during seven or six
years, the present gencral period of a seat.

As it.seems generally admitted by the advo-
cates of reform, that shorterting the present duo-
ration of Parliament would not be advisable, until
the construction of the House of Commons is
altered to ¢heir schemes; and as, I conceive that
under such alteration, annual or triennial elections
would ke ctill less expedient, I pass over that part.
of the subject with only one remark. This occurs
on the frequent enisrepresentation that is met with
in the popular publications, stating the Septennial
Act, as a merc temporary measure, that might be
excusable when adopted, but now no longer
necessary or {it to be continucd, since the causes
which gave risc to it, usually represented to be
alone the pretensions of the Ilouse of Stuart *, are

* Inthe first Addrese of the York: hire Committee to the Electors
of Great Britain, the Act is thus described : € It was ax i ezular
assumption of fower, which the alledged necessity of the times
would hardly excuse ; it was professed to be a temjorary expe-
dient to guard ajainst the banished family; aud it was reluctanty
submitted to on that single account.”

'In a proceeding of the Westminster Committee, also recorded
by Mr. Wy vill umong his Political Papers, itis said of the Act of
6 William an Mary, which allowed L'arliamenf a continuance
of three year:, and that of 1 Ceot ge I. which extended it to
sevets, “ That the ¢ alterations in the Congtitution of Parliament,
were made without comm.r’ ation with the coutiinent body of the
people, and have beun continued without the sanction of thr approe
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now, by the band of Providence, removed. PEut
the intrigues of the partisans of the excluded
family, formed only a part of the reasons for the
Scptennial Act; the eapense, disturbaices and
quarrels attending {requent elections had been
scnsibly felt, and compose thie other part 5 these
inconveniences form the grounds of the present
complaints, and weuld undoubtedly wot Le 1e-
moved by the proposed changes.  The whole
reasous for the Septennial Bill are distinetly naniated
in its preamble, which alter reciting the cliuse of
the Act of the O6th William and Mary, ¢. 2. which
established triennial Parliaments, procecds, ¢ And
¢ whereas it has been found by oapericnce, that the
¢“ said clause hath proved very grievous and bur-

bation.” Whether these positions are founded on constitutional
princip/e:.mzd JSacts, every persou may judge. The paper farther
srates tnat * the ~oce of the prorLE’ appeared strongly against
the Lill “ 1t masy 1espectable petitions”’—But w hence in truth did
this voice come? It camg trom Midiurst ! From Westbury !
From JMarlborou, by Abingdon, Camb idge, Neweastle, Staffordshire,
Hastinos, Car vffy and Peterspeld : the voice of tue borough
"of fis/am was alo offeted, but rejected because it as-
sumed that the At weuld everton the Constitutron, and in=
Jringe tucy utbotzes. There wete o mote pettions, that I
observe, against the Act; and for its repeal, there appearcd,
ony two letticrs to one member, namely, from Warwick and
Coventry to Mr. Erowmley, representative for the fornmer,  (See
Dcbates of the time.) The above paper contained other ree
solutions of a similar cast, and was signed ¢ K. B. Sheridan,:",
and the late Mr. Fox signed a Resolutivn ot thanks passed ut
the Westmiinster Committee, for that * weyy intelliyent Repors”
respecting tive duration of Pailiament.



S84  MISTORICAL REFLECTIONS ON THE

* thensome, by occasioning much greater and more
* continual expences in order to elections of mem-
 bers to serve in Parliament, and more violent and
% Jasting heats and animosities among the subjects
¢ of this realm, than were ever known before the
*¢ said clause was-cnacted ; and the said provision, if
* it should continue, may probably at this juncture,
“ when a vestless and Popish faction are designing
¢ and endeavouring to renew the rebellion within
* this kingdom, and an invasiou from abroad, be
‘¢ destructive to the peace and security of the go-
“* vernment ; Be it-enacted *, &c.

The validity of this Act is sometimes questioned;
but Judge Blackstone, in concluding his chapter
on Parliament, mentions it as an instance of the
vast authorily of that body: and his ‘learned
Editor remgrks upon the constitutional objections
taken against the measure, that it will not be de-
nied, that the Parliament was competent to rcpeal
the Triennial Act; and by that simple operation,
the duration of Parliament might have reverted to
its former term, which depended entirely on the
King, and-might much exceed seven years.

Let us now revert to the plan proposed at last by
the Friends of the People, which is nearly the same

asthat which has just been considered. Its outline

. * Preamble to 1 George Lo £.-38.



”

CONSTITUTION, &C. OF ENGLAND. 885

was to give votes to all householders paying parish-
taxes, (except Peers). The arguments and reason-
g upon it are open to many obvious objechons,
but I <hall here <oufine my remarks to the
princpal part of it. They declared that, ¢ admit-
ting the general right of voting at®elcctions to be
common and personal, the exercise of 1t, on the
principle we have stated, must be subfct to a
quahfication ; so moderate, however, that there
may be no condifion of life in which it may
not be acquired, by labour, by it rustry, or by
tulents.  If, in therond, it <hoail turmish an
clection, a we believe 1t woud !
united kingdom, by acarlva milhon and o half of
beads of famuilies, enough would be done to
guard the rights of property on one side, and
to satisfy the rationil claims of personal represent-
ation on the other; and 1f a constituent power,
so formed, so extended, and so limited. be not
sufficient to ereate a {ree and indgpendent House
of Commons, the case is desperate; the object
can never be obtamed.

do, for the vhole

¢ Such is the medium by which we think that
all the useful and effective purposes of a reform m
the counstruction of the House ot Commons
would be sufficiently answered. More perfect
s'chemes or accurate thceories may be tormned ons
vaper ; but the perfection of such scheincs 15 gene-
rally found to feil 1 practice. They who hopg to

cc
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succeed in practical measures of general operation,
must yield to circumstances which they cannot
command, must apply their principles no further
than they will go with safety, and be satisfied
with general effects.”—<¢ If, ¥ continues the Decla-
ration, “ no quslification be 1cquired of the elec-
tor, for what reason, and on what consistent prin-
ciple shoeld it be demanded in the candidate > If
property be at alla sign of independeuce, or a
pledge for counduct, there cansbe no distinction,
except in the degree, between the trust reposed
by,the Constitation m him who chooses, and him
who is chosen ; they are both intrusted with a
function and a duty, in the due performance of
which the community have an iuterest, and a
right to be secured.  You cannot, without a con-
tradiction, demand a quabfication in one, without
requiring it in the other. By not demanding it
from either, that is, by leaving it open to the un-
qualified elector, to choose an unqualified candidate,
it is true the inconsistency would be saved ; but
then the possible consequence might be, that a
majority of the House of Commons might consist
of persons as ignorant, as incapable, and as venal
as the lowest and most profligate part of the
community. Is it a question to be debated among
men, whose judgment has been formed by reflec-
tion, or improved by cducation, or corrected by
experience, whether such a House of Commons
wonld be competent to make laws for the com-
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munity, ot be fit to be trusted with the power of
taxation ?

*¢ It is undoubtedly desirable, for many feasons,
that the collective body of qualified electors should
b as numerous as possible; *but  principally
beeause a great number of clectors s of itself a
beiter security agminst corruption than the severost
laws against bribery, by makme we individual
vote of no venal vilue and herdly werth solicita-
tion. The securi’ye on the oflior e, against
violence ana fuction, o de peads on e parsonal cir-
cunstances, character, and sitaation of the voters.
To exclude the effect of mfiuence and favour on
haman actions is unpo - ' ‘e ¥ 5 but it may reason-
ably be expected, that when the elector has some-
thing to oive. and nucthing te sell, his inclination
and his yndprcent will po together, and determine
him in favour of the worthiest candidate. A
House of Commons chosen on these principles, by
the combined operation of property and population,
wdl be fice and independent, if any thing can
wake it s.  'To keep it free, and independent of
any influence or intercst, but that of their con-
stituents, the choice of new representatives must
frequently revert to the people "  They farther

* This view of humah actions is somewhat different from that™
originally entertained by the Society,
4 Declaration 30th May 1795, referred to at p, 373.
cecl
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explain, that the tve hundred and thirteen mem-
bers for England and Wales should be chosen,
each by two thousand four hundied houscholders :
for, inte divisions of that number, all the houscs
of the kingdom were to be distnibuted, and every
such district to dcet one member.

The Freeuds of the People assumned that there
were upwards of two millions of persons to be re-
prescuted, and they considered the right of repre-
sentation as common and personal, yet subject
to some qualification.  Theyedesired also that not
less than 1,231,200 should be the number of
electors; and in so planning their scheme, it
woald become ncarly impracticable to select the
large body of persons thus to be intrusted with
the power of election for the whole, without
taking them by a rule that must necessarily com-
preheu:i a decided majority of the lewer orlders
of society. No idea could «be formed of obtain-
ing an adequate number of clecturs among persons
of the greatest fortune downwards, and leaving the-
class of nen electors composed of the possessors of
the smallest shares of property. A schieme of which
the effect would be dircetly contrary, was devised,
and many of the higher orders might be divested
of the dective franclise, wiile @/ immediately
ghove (and muy perhaps partaking in) the de-
pendence of poverty, were to cnjoy it. The mass
»f bagechul-iers paying taxes was supposed nearly
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eqnual to the desired number of electors, and the
expertation would doubtlcss not have Veon disap-
pointed 3 for although there are not so many
houses now charged, yet the list woukl have
speedhly increased, ifa return for the sinall assess-
ments that could be lmd upun thewn, votes for
members of Parliameut  were to be  given 7.
And whercver there were two candidates, (wiach
waukl probably happen more frequently than now),
every election waald be carried by a majonty of
two thousend four, hundred, that is, by one
thousand two hundred and one, -+

This plan, we must recollect. was to Le adopted
as the best secunty against bribery 5 it was re-
cominended by persous of judginent improved by
reflection, and eorrected by experience, and that
expericnee peculiarly well grounded in election
concerns @ let me however ask, whether it is
trom their experience, that these gcntlcmetrs”ay, one
vote in twelve hundred and one 1s not worth so-
diciting—is of uo venal value 2 Do they know by
experience, that a vote in Westminster, London,

* By the return under the Population Act of the 415t of the
King, the numbar of mate b b tants in Fralind and Wales
was 4,245,113, Aftes allowing torahorte pavyers aud persons

. ander age, there might remaio to be represenced near v whaut by *he
hypothesis of the Friends of the People was suppoed. Lut vaggg
would probubiy not be founa 1,231,202 houes aving o the
state, the charch, and the poor, as the total namber of all de-
sCriptions was only 1,545,015, T

ccd
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or any county where there are five or ten times
that number of voters, is found to be not worth
soliciting ! if, however, it should be true, that indi-
viduals of these large numbers are solicited, nflu-
enced, or bribed, how can it be argued, that they
are less hkely to be sought after in the smaller
body of clectors 2 What 1s the diierence between
the valuesof one in twelve hundred, and one in
five or ten thousand ? These very same gentle-
men have deeply investigated, in their Report
on‘the Representation, the practices in clection
contests, and :they have shewn, that votes are
(in fact) purchased by various expenses, ‘some-
times at the rate of twenty or thirty pounds each *,
~they have said, truly, that there are instances
of immense sums being spent in elections, that is,
the election of one person. Well,—there are
men in this kingdom that will lay out large sums
for the representation of a favourite county or
citym?here are spme who aspire to recomnmend, or
perhaps to procure the return of several or as
many persons as they can to Parliament; whilc
others, in the flichts of this ambition, attach
as m.ch (pecuniary) value to a seat for the county
of York, or for Westminster, as for four, five, or
six seats for other places: but according to the
new systum, county and town representation are
ta. be thrown together without distinction ; and

* Report on Representation.
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snch persons as are now dispoesed to expend thirty
or forty thousand pounds for one seat fora county,
would pr cnre the return of cight or ten members
from as many districts for a less sum.

But we shall be told, that under the present
system, influence and corruption are practised
more casily in corporations, and townsenot incor-
porated, where the number of electors is much
smaller than they*would be under the new district
scheme. This may, and may ‘ot be trué m
different instances ;»and what s the most general
proceeding in corporations, and among the superior
sort of borough householders? It is, [ believe,
the least objectionable kind of influence, what
may be called an interchange of fuvours, with a
balance on the side of the voter, to the benefit of
his family, mest probably by the advantage of a place
of profit, which some one must have occupicd.
It is rare, I trust, that direct bgibery is pracnsed
among that description of voters; but under the
scw scheme, the inferior class of householders
would be the most numerous, and among them
there would certainly arise an increase of corruption
every way to be deprecated. What would be the
 labour, industry or tulents” necessary to rent a
house which would be charged to taxes? TIs it
possible that men who know and have detailed<all
the subtle contrivances, all the deceit and cunning
supported by incredible expense, which diggrace

cc4
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our popular elections ;—is it possible that men of
experience and reflcciion in these matters, should
insinugate that the property of such persons would
be a sign of independence, and that they would
have tnclination and judgment to determine them in
favour of the worthiest candidate 2

It will pow, I trust, appear evident, from the
per..sal of these Reflections, that the cause of true
and safe reform has been greatly injured by its too
zealous advocates ; that the people have been de-
ceived and alarmed by a supp.z)scd loss of rights;
and that a spirit of discontent has been excited
against the Crown, the Parliament, and the su-
perior orders, by rcason of imputed encroachments,
and deprivations, said to be injuriousiy committed,
and unjustly persisted in by denial of redress.
The pubiie bas besides been deceived by a boasted
though delasive nostrum,—an meongruoous and
mapple.ole paaacea, most obviously unfit for ite
pretended purpote.  The most reasonable ob-
jections to the prooent representation, originate
an unsuitable adhercuce 1o the old rules of election
in ccunties end dicayed towns, under circums
stances ny terally changed : and the most pro-
minent fcatare in the effect of this anomalous pro-
gress, upor 1xxtcc§'§1etxtalthough varted grounds, is
an  exclusion from the clective franchise, of
100 many of the class best qualified by their pro-
perty and intelligence to be clectors; while on
the”§ ther hangd, too many of those who are poor
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and pecessarily both dependent and ignorant, arc iv-
trusted with a privilege unfit for them to exerrise.
The hange proposed would neither repress the in-
fluence conplamed of, nor amend the objgetionable
part of our clective .system : the scheme may be
spported as placing our goverpment completely
under popular control, but not as caleulated to im-
prove it ; for unless it can be shown that under the
proposed «y-temn, the namerous poor voters to be
introduced, witl wot consent to be treated, cqpoled
and trit«d, and that candidates will be disposed zo
spend less money in Ilmt way than they have here-
tofore done through all the channels of lawyers,
travelling, petitioning, and purchasing turpage
tenures and lorough-houses, &c. &ec.; unless this
can he shown, the good effect of the propo-ed
alterations caunot Le admitted, and, indeed, consi-
dering what is known and can readily be judged,
they will surely be rejected.

It was observed by the late Sir George Saville,
that it 15 gool game for a popalar leader to fix
hpon some auuse he is sure he cannot correet ; or
if there be danger of its being a practicable
thing, he ought to press it at the tine when,
from parties and connexions, it is least hkely
to be effected ; he may then have all the glory,
and hitle rick, nothing being so suitable to [)upi’.ar
ambition as to fail in « popuiar causce ¥, It appears

» Cornespondence with Mr. Wyville
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really as if this had been the object, upon many of
the occasions when the subject has been brought
forward. Should it seem necessary to vindicate
this remark from suspicion either of irony or im-
probability, the conjecture would be strongly
supported by referring to the immense load of
unfounded grievance, and wunavoidable failing,
heaped tegether into a mass for the purpose
of contending for a total change in the govern-
ment. Convinced as all must be, who have care-
fully read our histories, that the Constitution has
been formed from various shades of change and
alteration ; Euglishmen ought perhaps not to be
readily subject to alarm at distinct proposals of im~
provement upon known grounds. Very different
however are the propositious put forth by the po-
pular advocates for an extension of the elective
suffrage under pretence of a Pathamentary Reform ;
and with a very great majority of the kingdom,
the effcct has duly corresponded ; they have been
alarmed for the Constitution, and lLave evinced a
becoming disposition to oppose the mighty inno; .
vation.

The imputed usurpation of the rights of the
people, by the nomination of members, and the
influence which controls or commands elections,
from the manner the charge is wade, and the
terms in which the people are instructed to de-
mangd restitution, might lead a person unacquainted
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with, or ovetlooking the facts, to conceive that
the rights had becn somehow stolen or forcibly
ab * w~d. The facts, however, are shortly these.
In euly ages of socicty certain descriptions of
people were empowered to elect some from among
themsclves as representatives, -with duties very
nuch circumscribed, but suited to the condition
of their constituents ; their function# and power
beipg inconsiderable, the situation was so far
from being worth soliciting, that the voters, or
persons obliged to geturn, were under a necessity
to solicit and pay the representatives. When
the datics and powers of the elected becaine
more important, the votes ot constituents came
to be |lifferently considered; at length they
were solicited as favours by persons of superior
conlition, and, ultimately, it is said they are
chta’sed by bribery. The opulent part of the
commutnity, obscrving besides that some towns,
although decayed, °still enjoyed the privilege
of returning members, have bought the pro-
~perties of the inhabitants, leaving them as
tenants, under implied conditions, that in return-
ing members of Paliament, the wishes of the
proprictor of their tenements should govern their
votes. This is the amount of the charge, there
is no violent or unjust taking ; the voter who
sold thie tenement or property which conferred dhe
vote, knew well what he was selling, and took a
price accordingly. ’
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If 3t 15 remarked that voters appear originally to
have esereised & nice choice vy makig their re-
taras, itmu o bhe remembered that from the amall
portiom w1 power attached to the ofiee of repre-
selltative, it was not in the patwe of the thing
that it should becotherwise; but in the earnest
iastances of contiol in elections, the ubject was
effecte 1 theough duect power, either over the
electors, or the clected 5 and during the progress
of the additions to the awthority of the Touse of

“ommons, this direct power Hf the gieat men
was dimmished. while the genaal condition of the
lower orders was iwp rovod, and the welght of their
representatives mcereised.

If we examine where the blame in bribery
attaches, and who 1s most censurable, the candi-
date or the elector; the comnmencement of the
evil mazje adinitted to be with the candidate, whe
asks the favour; put the actomplishment of the
crime involves both in guilt, and the voter who
takes the bribe, is not the least censurable. Tt jo-
not to be supposed that a candidate wall bribe, of
he can attain his end by favour or influenee ; but
when these means are incffectual, he offers
money,—voters take it. Why do they not
refuse it? In the answer to this plain question
marh of the nature of the evil will be seen. Iere
18 the scene of ¢ scandulous violation of the privi-
leges:gtthe people,” the usurpation of the rights of
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the people, by the Peers aud the rich men. How
stands ¢the motter of uralicnuble rieht ut the tine
of this lurgain and sale, by which a free elcction
is obstructed ? Has the candidate any geans of
constraming thc voter to take lus money ? Ilus the
voler any wmeans of refusing it uf he were so in-
cJined 2 Finally, is this unconstitutional transaction
liable to any penalty * 2

’{‘ hie answers (o these questions are so easy, and
the coaclusions on them so obvious, that [ may
procecd to some fanther rensarks on the nature of
the complamts or petitions against the bribery and
corruption which thus arise. it 1s first to be ob-
served that they proceed, almost cntirely, from
persons already entitled to vote. They complain of
the inadequacy of the representation, and some-
times wirodice the corruption.  They purposely
use very general terms, leaving the._n‘latcrial
parts to the management of committecs ; and 1t is
' their proceedings, not traly in the complaints
ut the people, that the grievances and remedies are

* Respectng the laws against bribery, it miy be sufficient
10 ¢all to recollectinn the evidence of Sir W. Blackstone, who
said that there is nothing wanting to complete their cificacy,
but resolution and integrity to put them in execution.

Bribery at elections involves both the g1 and tederina
crime punishable at common law, or under the statute; u the
former case by fine and wmprisomment, &c. or n the latter by
five hundred pounds penalty for each act of bribery, Case of
Hindon, Lord Glenbervie’s Reports. h
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to be found*. It is unnecessary to enlarge un
their various publications; as the DPropositions
of Sir F. Burdett may be taken for neurly the
general cesult of the whole. ThL opinion of
the Yorkshire reformers in 1798 was, that the
elective franchise should be extended to copy-
holders, certain leascholders, and householders
paying taxe~ or assessments, and that the boroughs
were a public nuisance 4. In short, the scheme
unfolded to Parliament in June 1800 may be
taken, in its compeudious form, to e¢mbrace the
material points of all the petitions and resolutions
of committecs.

What the effect of that plan would be as to
bribery, corruption, and expecnse, lLas been just
shown ; and it must require but a very short pause
to discover, that the majority under this regulation
would be largely on the side of the lower orders.
With fhem would be deposited the sacred trust
of election; and it remains to be considered,
whether, from the intelligence and independ~
ence of that class, they are likely to prove the
most faithful guardians 2=~Whether the change

* See particularly the transactions of the Yorkshire Com.
mittee appointed when the cconomical Petition was agreed to,
and the subsequent proceedings.

“} Wyvill’s Collection, &c. of Papers, vol, v. Prelithinary
Papers, XXI.
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would increase or diminish the number of corrupt-
ible voters? And upon these questions 1 imagine.
there can be no diversity of opinion.

It cannot be reasonably doubted that one of the
best expedients for reducing both. the expense and
influence at clcctions, would be a compliance with
the spirit of the old statute of quahification ¥,
whereby the number of freehold electors might be
lessened, without'taking from the qualitics which
so important a trust requires in them: for it is
impossible to defend an extension.of the elective
privilege, to persons incompetent to judge of the
fitness of candidates, accustomed to cxercise the
franchise to their own advantage only through
bribery, and incapable of promoting that of the
community, unless through the recommendation
of others. Tle late Sir George Saville,in an Address
to his Constituents, the freeholders of Yorkshire,
told them, in reference to Parligmentar; "Reform
in election and duration, that, < the tenant-right,
or good-will of a lease for three years, is as
saleable as that of a lease of seven. It will
find its price both at the London and the country
markets. It will be bought, it will be sold. The

* In the reign of Charles II. (probably after the example in
the Commounwealth), it was proposed to raise the qualification
for voting to two hundred pounds property; and a bill to This
effect was twicé read in the House of Commons.
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member will be as managcable, if the constituent
be as venal. And they will not be afraid to meet
at market as often as you please.” He told them,
¢ While«the electors sell their voices to the
member, and the member distresses hLis fortune to
buy them, Pailiament will be the purchase of the
minister *.”  'With so much experience and ob-
vious eviderce before us, it is impossible to con-
ceive how it should be once seriously proposed . sc
manifestly to increase the scope ‘of political prd-
fligacy, and plan of improvemeny, as it were, in the
cultivation of corruption.

Sir Williara Blackstone, in his chapter on the
Parhament, says, that the right of electing repre-
sentatives should not be exercised by the people
in their aggregate or collective capacity when the
population and territory of the state is extensive
and he _illustrates the observation by the fate nf
Rome, after the bprghers of Italy were admutted
to vote in the public assemblies; it then became
impossible to distinguish the spurious from the le-
gitimate voter; tumult and disorder every where
ensued, and the state bccame a prey to rival
leaders of factions. The number of real voters
added in that case was but small, they scarcely
amounted to 70,000, which did not carry the
whelz to 470,000. But the popular leaders made

Wyvill’s Political Papers, vol. i, pp. 280, 283.
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made up the rolls of the voters according to their
pleasure ; and an clegant historian of that re-
public says, the scene was unparalleled ; ¢ there
was less government, and inore to be governed,
than has ever been, exhibited in any other in-
stance,” This refcrence is nof inappheable: we
are not without a large portion of paty spirit;
and an Iouse of Commons, composgl of mem=
bers in character apd feeling pur ly popular,
weald probobly wproduce an example sunilar to
that of the Roman people, who] uunder pretence
of exerting theit goncrs, were perotually vio-
Iating  the Jaws made ty re han us sation *
and thus the pulhe invarest, wrd the vraer of the
state, wire i consiant strugsle with demagogues
and profligate men.

Another principal head of complaint consists in
what is called the inadequacy of the representa-
tion. This is not stated to arise from ¢ number
of members being too small; “but, varying m
shupe, as all the popular arguments do, it 1s sowe-

* Fergussou's Roman Republic. . de Montesquieu in-
dicates one ot the dangers of d-inocracy to arise from a spirit
of what:he ‘calls extreme equaiity: % Quand on prend Pé.prit
d'egalité expiéme, et que chacun veut étre cgal i ceux qu’il
choisit pour Jui commander. Pour lors le peuple 1ic pouvant
souftir le pouvoir méme qufil coi fig, veut tout faire Per Jui-
mérte, délibérer pourle snat, Cxétwter pout les magivu®s,
et depouilicr tos les juges.” (de lews fouctions.)—Esgr it des
Lozg, tom ., divee viii, ch. 2.

DD
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times alleged in an insufficiency of individual
suffage ; and, on other occasions, because the
members, as now chosen, have not a sufficient
commor interest with the natioh, and do not
sufficiently speak the voice of the people.

With respect to numerical, or individual re-
presentatioz, it is impossible to contend for it,
unless upon a principle of change, not of teform.
The exposition of our parliamentary history, that
will have been observed in these pages; must show
that it is entirely foreign to ‘the constant system
of the country ; and the expediency of a greater
manifestation of the voice of the people, should
be but little insisted on, unless it could be sa-
tisfactorily proved, that that voice can truly appre-
ciate, and would be guided by, the interests of the
country. But looking at the complaint generally,
as affected by the remedy proposed, will it not
necessarily follow from .what has been sajd, that
under a system which would create an additiondl
number of -electors, additionally exposed to in-
fluence and corruption; the voice of the people
would net be more surely heard, supposing evea
that it were admitted to be deswable ?

' The grievance of influenee is generally made
ane of the greatest sources of dissatisfaction;
aud it is most unreasonably used, unconscious as
eyrinay be of it, by the advisers and the l§ad¢t§
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of the populace. The.principle of equal rights is
ever ready to be urged; but the rights and interests
of property are not so constantly had in remcms
brance. Let it be granted broadly, that therc were
an equal personal nght to vote; does it follow in
justice.or pohiey, that persons of very simnall, and
much larger properties, should have noe different
weight in the choice of a trustee for Barliametut ?
Take them as personally equal ; is il conswstent
with rcasou—with any maxim or expcdiency in
society, that a hougeholder under the proposed
scheme, hiving by his daly labour, or a frecholder
of forty shillings, under the present constitutional
system, shoull have as much power as a man of
a thousand times more property, in the choice
of a legislator for both of them ? Let it be sup~
posed that the Utopian conceit of divesting pro-
perty of influcnce, were unfortunatély practicable,
would it be just, that an hundred commngn houses
holders, and forty-shilling frechelders and copye
holders, should elect one of their own class
against the contrary votes of pincty-nine men of
a thousand times their property, which.might be
xno more than from 1000/ to 20001/, g year ?

The answers to such questions cannot be

doubted *. . rInequality wof property,* we ﬁnd,

. * This principle is recognised in the rcgul,mons of our
East India Company, and the Bank, where ac}du *otal p;c-

perty gives additional votes.
DD 2
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will always hiave its consequence in some shape
There way, indeed, be an argument agaiust
giving to great property a direct additional power
of voting in parliamentary elections, because,
as it would still be impossible to prevent its in-
direct influence, there would then be afforded
double means for its weight; but where is the
rcason orsjustice of entertaining the notion of
a national grievance in this respect !—Where is
the patnotisin, and what is likely to be the .«al
objict of men of the supetior orders, who, by
the most strernuous efforts, inculeate dissati-lac-
tion, gricvance, and usurpation of rights, fiom
a cause which is not only beyond our reach, but
which, if it were capable of any pruetical change,
could not be altered without injustice ?

The sabject of reform raunct, perhaps, be well
voncluded, without adverting, in some degree,
to dnother topic yery much urgad by ats advocates.
This is put in <o many diflacnt ways, that it is
di.fienlt to be compichended vuda one distinct
head ; and 1t would be unnecescanly tedious to
discuss it wuch at large. What T allude to ap-
pears under a gencral designation of right; it
is sometimes « natwr gl and wealienable 113h¢, a
principle of equily and right reason, on other oc-
eusions « right of the Corstitution, aud often «
vight to 1w 1ediess of grievances.
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" On this general and large subject, no extensive
mvc:tlgdtlon w;ll be looked for in a treatise
founded chu,ﬂy upon historical evidences, and
their consequences.  Besides, some remirks on
it having been already submitted, it scems re-
quisite merely 'to recall 1o the retollection “of the
reader, that under a Constitution, and continued
system of representatiot, sanctioned “fs that of
lhh kingdown has, been by the esper ience of so
mrmy hundrc(l \,cmc ;—not only mnﬁnmd undcr
varjous and signals convulsions” and  improve-
ments in the State,’ but 1c-uthed®after the trial
of a ditferent conrse, and ultimately stamped by
approbation at the Revolution :—in a system of
which there is no example of any breach, except
that which being qnickly abandoned, becomes an
additibnal argument in its favour ; and in a system
where no usupation of right is found, but what
is incident to the changes in society, and corre-
sponding with the general experience of their
progress 3 under such circumstances, ‘no  consti-
tutional right to the proposed alteration can be
established ; and with persons alive to the bless-
ings enjoyed, under that system',' it ought to be,
and, happily, it is in vain, that misgnided spe-
culation, and partial discontent, address ap-
peals nnder the specious but insidious attraction of

rights.
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Of all the shapes in which popular rights are
urged, that which is conveyed under the pretence
of right to a redress of grievances is the most
fi¥quently used; and it is cherished by the’ac-
knowledged right to petition: Exerciced with a
becoming respect’ for the settled functions of the
Legislature, this is an useful franchise, and 4 ne-
cessary chetk against unconstitutional preponde-
rance in the monarchical scale ,of our govern-
fitent ; but it ought ever to be remembered, that
there is a paramount right and duty lodged 1n the
supreme authotity; that is, ‘the Legslature, to
judge of all grievances alleged, and their prope?
remedies. The supreme power of a society,
guided and circumsenbed by the dictates of reason,
is intrusted with the regulation of the political
concerns of those, who, by lving in it, aré ne-
cessarily considered as acquiescing in its establish-
mment., la this state of things, no part of the
people, short of @ majority of the whole, can set
vp a right to change the Constitution, or even
te redress an alleged wrong. If a majority of
the population should declare its will, it would
be the duty of anexisting government to submit
but the desire of a small uumber, although in the
shape of a right, i deemed inexpedient for the gene-
il good, Parliament is legitimately béund to resist;
arM all petitions upon grievances are' constitufion-
ally liable to rejection by this supreme agthoritf,
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exercising a reasonable disgretion under the sug-
~ gestions of prudepog.

Abstract principles of equity and right reason,
are referred to, as if they were equally apphcable
to a government long settled upon grounds,’
suited and interwoven with the habits and pre-
judices of the people, as certain plaig-mecharical
rules are to the making of watches. The proper
qualities of pure ‘metals, the art of compounding
them, the propertigs of elasticity and effects of
friction, are all so Well ascertained, that a scien-
tific artist can produce regular and nearly cer-
tain effcets from materials thus known, and sube
jected to his skill. Not such, however, is the
task of legislation,—the adjustment of a govern-
ment. The varying passions and cunning of man
will frequently baffle every effort for their re.
straint ; these form the uncertain and deceitful
irregularities against®which the, legislator has te
provide means of counteraction and regulation ig
the intricate machine of government. What
might be equity and right rcason as to individual
concerns, must bend to rules for the interest of
the whole; and a law, which is to regulate, by
ope scale, the effects of an endless variety of mo-
tives, passions, and dispositions, must needs cons
strain some more thap others. Seeing then, shat
partial grievances, some abuses, and very consi-
derable imperfectign, must always exist, # is an-

PD 4



YU8  HISTORICAL REFLECTIONS ON THE

questionably wise to avoid exposing the Constia
tutionr to new and unknown risks.

Hencé the reasons I have hitherto urged are
du'ected against excessive changes,—against a re-
!mqmshmcut of 'known aud approved principles,
—~against changes resultmg from false suggestions,
not calenlaftd for improving, but for altering the
fundamental principles hitherto recoguised by ex-
phrience as good.—Upon thesc grounds, strong
objections may be persisted in, which may not
lie against the renovation of an obviously decayed
part of a Constitution, vpon the undeniable prin-
ciple and shape of its original institution.

After what has been unfolded of the progress
and settlement of our representation, it is im-
.possible to contend, that the universal extension
of the elective right of freeholders of land, to
Bimple householders, holding nothing but houses
in any way they can be held, is consistent with
-the principles or piactice of former times. This
may swmit a theory framed in speculation, but
i$ unknown to the British Constitation; it has
never admitted but a part of its houscholders,
and during the long period in which the Crown
.pattook more than now of the supreme power,
“orie of - its acknowledged prerogatives was the con-
‘ferring! of that privilege; neither the irregular
nor illégal disoretion apparently exercised by the
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sheriffs on some accasions, nor the power, which,
it might be argued they possessed under the pro»
clamation of James I. can show any indiscrimi-
nate wight in houscholders to the electtve fran-
chise: and if the most correct analysis of the old
principles were drawn, we should certainly find
mure reason to suppose, that the elective privi-
lege gwen to houscholders was intefided to be
under the judgment of a select body, than in the
uninformed or capricious choice of an ignorant
and degraded popu&:tcy

The varions occurrences I Lave carefully narrated
from carly accounts, which are open to the reflec-
tions of all who will duly consider them, lead, un-
equivecally I trust, to these conclusions. We have,
however, examples more recent, and more appli-
cable to the case. There is, in this nation, an
innate readiness to listen to popular prejudices,
which has kept alive,, upon every occasion, a spirit
uf complaint, and a jealousy of the encroach-
‘ments of poi.r.  Upon the change of the Stuart
dynasty, there was, as I have elsewhere observed,
an upportunity very favourable for a review of the
represcutative systemn ; yet the leading men of
that period, highly extolled for their thorough
knowledge of the principles of the Constitution,
did not think any change requisite. We Rave
been accustomed to view their proceedings as
parc csamples -of enlightened patriotidt ; “and
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this habitual approbation, bestowed neatly alika;
by persons: of differing political sentiments,
might, in a great degree, furnish an answer to
our complaints, if no wvery material additional
sbuse has intermediately crept in ; but if it is right
to satisfy our awr rcason upon present facts, the
example of those times may perhaps be sufficiently
respected, without obstrueting a rational inquiry
into the real state of the representation at the
present day.

Keeping then such an example in view, many
sober-minded, but not less valuable patriots,
wounld probably join in a dispassionate appeal to
the Legislature upon arguments resulting from
& true application of facts,—upon grounds in-
volving no visiohary delusions,—attempting no
vain struggles with the habits and scttled preju-
dices of society,~~upon grounds of rational ex-
pediency and intcligble extent ; men who havg
been enemies to the greater part bf the schumes
for reform hitherto brought forward, would, I
am persuaded, become powerful advocates for
amehorating remedies for some of the many com-
plaints, which have been so widely diffused, al-
though but little understood.

Fakibg an impartial view of the state of -ehepn
tions, and influence with the elected, under
Witliam Y11, and at the present day, I apprchend,



CONSTITUTION, &C. OF ENGLAND. 411

the absalute command obtained by individuals has
increased but little'; the general influence, howe
ever, through every means, has been undoubtedly
angmented, and the same conclusion. may, per-
haps, be still more truly made with respect to
influence on the elected. The wapplication of in.
fluence is more effectually understood, as well as
more sugcessfully practised ; and it zust be ge.
nerally admitted that changes have been cffected
by time, for which no corresponding new regu-
lations have been provided. In ‘this view miy be
considered those bdroughs whicheare so much de-
cayed, as to have no inhabitants but who are de-
pendent tenants of one landlord, aud can have no
diversity of opinion, nor any choice, vot even of
the person called the patron. Some boroughs
arc known (o be so inconsiderable, as to be unde-
niably of this description, and principles have
been maintained, that would inducea_direct and
pnqualified disfranchisement of,such places; but
if a measure of this harsh nature were considered
Moo forcible or unjust, the scheme proposed by
My, Prtt in 1785, scems calculated to obviate all
the objections that could be raised.- If in some
cases, the only persons rehlly concerned, as in
the property and burgage-tenure boroughs te
which I have alluded, should be parties to an
agreement for disfranchisement, the balance of
arguments would be greatly in favour of the man-
per of effecting a reform devised by #hat unri-
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wﬂled statesrnan.  There 'were, indeed, scarcely
any direct argunents against his propositions, and
the small majority by which Mr. Pitt’s motion
was lost, *shows that a reasonable and limited re-
form was not very generally thought unadvisable.
When presented,” therefore, in its proper shape,
there may be still hopes entertained of its being
adopted *

The principal reasons that operated against Mr.
Pitt’s plan in 1785 were probally an alarin, which
those who spoke against it strongly eapressed,
Yest it should open a door to farther and unknown
changes; the precedent seemed to be dreaded
in that point of view, and also, as dangerous, lest
a facility of meddling with corporate rights should
be introduced. Notice was likewise taken of the
few petitions presented in favour of the measure,
and an inference drawn, that it was not desired
by the people at lerge. v

None of these arguments scem to be of suf-
ficicnt weight to defeat the measure, if the an-
swers of which they are susceptible were duly
weighed against them. The appreheunsion of
farther changes might, in a great degree, be
guarded against by a solemn preambfe, or decja-
ratofy clause, explaining the grounds upon which

* The preasure proposed by Mr. Pitt was approved by ong
/
hundied and ninety votes, which, according to the number then
in the House, was within thirty-eight of a majority.
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the . Bill proceeded, and inhibiting any fuuue
Lhange, uuless upon reasons equally strong and
undeniable. General corporate rxghte might also
be fenced, by drawing a distinction between those
conferring the electiye suffrage, and all others.

The small number of petitioners in favour of
reform, would appear but a weak, argumnent
against its being adopted, if the Ilouse were other-
wise sati-fied of Sts expediency, because it could not
be contended that it is customary to wait for
petitions for any particular enagtment: and we:
gee daily, that very few of the Acts passed, are,
so grounded. There is, indeed, in this part of
the subject, an argument in the contrary direc-
tion ; it being by many considered impolitic to
to be in a situation of granting, by rcason of pe-
titions, what might be done withont that impulse,
Petitions, when very numerous, lose their proper
(uality, and tend to.command, rather than entreat
compliance with their objects.

The proposition introduced by Mr. Pitt de-
stroyed no pre-established principles, except the
prescriptive  right “of decayed towns *, which

“ 1

* If the old practice were deemed applicabie to the present
times ; to d scontinue the sending of writs to decayed places
might b justified without any compensation ; but the privilege,
sanctioned by a prescription of two centuries and a half, which
have elapsed since any such change has been madsy wilk not,
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the persons. most interested should be willing g
relinquish. , What it amplified, was still on the
old ground ;.it enlarged the privileges counected
with the tenure of land, and extended at the
same time a share of political consideration to
householders. '

There was, however, one part of the provi-
sions of his scheme, of which the policy will
admit of strong doubts; for as ‘it is true, thnt
the -profligacy and ecarruption in our papular
elections, arise chicfly, if notf:nt.iroly, among the
lower orders of electors, the expediency of any
mecasure tending to increase their numbers, must,
if in any degree adopted, be supported by some
yery strong countervailing arguments.

Mr. Tox differed very ‘essentially from Mp.
Pitt on the means of eflecting his reformn; he
ebjected sirongly to ¢ purchasing from a majority

according to modern principles of equity, be abolished by an
unqualified act of power. Greenwich is the last place that
discontinued after the sth of Philip and Mary ; but among the
boroughe imprivileged since that occurrence, there appear sét
veral that are liabie to ebjection.

The plan propased by Mr. Brand in May 1810, appeared,
in some respects, founded neariy on that of Mr, Pist; bug
compulsory disqualificatiun is objectionable ; and an universal
admision of borough houscholders, together with a low qua-
lification fof county voters, however the polls bé taken, will
not lgssen ghe expense or corruption in contests,” * oo

IS
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of electors the property of the whole;” and he
meintained an opinioh, * that the right of go-
verning was not propérty, but a trust; and that
whatever was given for consuitutional purposes,
should be resumed,. when those purpuses should
no lorger be carried into effect *.  What is
here called the right of governing, 1 connot un-
derstand otherwise, than the right, of electing
members of Pailiament; and it seems that it
mast be concluded, this celebrated politician pre-
ferred a direct and unqualified "disfranchisemnent,
to the milder oper.!tion of the intended Act; but
if, as may bc supposed, even that softer measure
proved a cause of alarm, the principle maintained
by Mr. Fox, who then divided with Mr. Pitt,
must undoubteédly have increased the disinclina-
tion to its more forcible effects; and this may
have operated with some who voted against the
Bill. Mr. Fox expressed also an opinion on this
occasion, that the parliamentary delcgatmn ought
not to be confined to men of large fortunes,
s»ecause * vigilance, cnergy, and enterprise 4,
are not to be expected from persons in that si-
tuation of life. Upon this an observation will
occur, similar to that which bas been made upon
electors, namely, that less independence is likely
to be ‘found in men of small income, than if

‘e 'ﬂ!e Reverend Mr. Wyvill’s Account of the Debate on
Mr. Pitt’s Motion.
4 Ibid.
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those placed by fortune in more affiyent circum-
dtances.  If influence in the Ho *s; ﬁ% ;law ‘cu‘m-
plained of, will that gricvancd Be probably dl-
mimshed by an a'i(lxtlon of mem'bers, who, - rom
their state in life, have too .muchto covet, and
too little to enjoy? 1If Ministers should more
casily render themselves masters of this  vigi-
lance, cnergy, and enterpris,” would mnot the
mxsapphcatxon of these talents be more hurtful
than the ¢ vis inertie,” which Mr. Fox secmned
to eonceive was produced by the mills of fortune ?
Tt is immaterigl to this rom{uk whether persons
of the description alluded to, embark with the
opposition or the administration of the dd_\

Those in opposition at one time, becomme mem<
bers of administration at another period, and
ministers are now always suspected, and subjected
to imputation ; but among the objicts of the
men thus recommended by Mr. Fou and others,
that of self-advancement, by some means, per-
haps by any,.n{ust be one; an incicaté, there-
fore, of their number, seetds by 1o means a point
of clear ahantage. The notion, howéier, Thas
been often suggested ;s and it is not improbable;
that the desire also manifestcd by (hese who bt
tertain it, of increasiny the numbyr of the fow ot
chasses of voters, with a view to s.xvc'c‘,x';ﬁ.nic‘fo
candidates, is'intended to facilitate thv inticlne??
tion of sach persons as have been " adverted 134

Were it, however, admitted *thdt the &
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prove useful members of Parliamment, it scems
very doubtful whether the new ineasures would
really contribute to their procuring seuts: it
might render attempts for the purpuse more fre-
quent; and i disthict elections under Sir P
Burdett's plan, there would be distnct candi-
dates ; popular aud democratic tupics wonld be
largely urged 5 but although partial sfccess wnght
be gained, one of the chief complamts, namely,
that of expense, would not be remcdied ; and in
the electivns now x‘mde by voters of nearly the
number proposed, or under the reuirst exten-
sion of the frav hise, we do not fiwd that un-
connected men of small fortunes are successtul.

This purpose, if desirable, would not be ob-
structed, and other udvantages would accrue,
by taking from the superior orders, whatever ad-
ditional number of voters should Le admitted to
the elective suffrage. Every porson who has
locked at all to the conduct of elections, must
wave observed that the effect of the money ex-
pended in bringing the lowest classes to the polls
is extremely prejudicial to the morals and habits
of the wliole lower orders, whether electors or
non-clegtors. It moay to some appear absurd
to_raise an argument on this head, but it will
also probubly be allowed by many, that, however
irrecoverable the state of the people may be, that
are ‘already accustomed to election proﬁ:gacy, it

EE
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capnot be desirable to add to.the numbers so cor-
rapted and debased. A class of people, either ca~
pable or likely to fall into full partucipation of those
excesses which orc disgraceful to the couptry,
and 1o that pait of 1ts constrtutional system, are
fit for any thing, rather than to be tiusted with
the exercise of a privilege upon which so much
depends. V/hat is the advantage, let e ask, of
mvesting parsons with the power of clecting,
who neither will, nar can exercise it on the foot-
ing on which it is acknowlcdped it ought to be
used,—on which it is ginen or intended to
be given, and on which alone its excrcise 15 bene-
ficual 2 It is the not attending to this circumstance
that creates the grievance, and every addition to
that class of voters will increase it,

So much of the plan last proposed by Mr.
Pitt, as contained a provision for admitting ad--
ditional voters of this description, was, therefore,
objectionable; the popular advecates of reform
might, at the time, be pleaced by the mcasure,
bat 1t could effect nn pragtical remedy for the com-
plaints which it 1s the true objct to redress,
According to the heads of the Bill, published by
Mr. Wywill, copybolders cf forty shilicgs per
annum, and certain leaseholders, were to be
admitted in county clections. But the mcrease
of voters approaching to independence, not ta
poverty, is the.gnly source from which the voice,.
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of the people should be attempted to be ubtained ;
and the best channel for this purpose seems to be, -
in the order of yeomen. This class of men, be-
ing of late much incressed n number and pro-
perty, has undoubtedly added to the number of
freeholders ; it seems, however,’ stull to present
means for remforcing the elective Lody, by wn ad-
dition which would favonr popular ofjccts, with
less risk of incoyvemence than would be found
from the lower order of householders. Lxcppt
the preseription fourfkcl on the old policy, winch,

under circutastances widely difftiert, attached an
eaclusive privilege to fieeholder , there scems no
solid reason why copyholders, on tines ceitaiin,
should not be admtted county voters. This ex-
tension, if restrained by a greater quahfication, or
annual reut, than ferty :thillngs, would not
intertere with the accustomed distinction, be-~
tween frechold and <¢opyhold tenuiess which
are of somewhat different value ;* and 1t would,
at the same tune, add to the uumber of voters less
w‘%ccpnble of the disorderly aid debasing itluence
preralent in popular town-tlections, and among
the forty shilling fiecholders.

When_ the effects of extending the elective
Qranchmg it the large amd p pular sense of nght
are examined, » will bLe difficult notito see an
incaldulable danger mot. 1 wink it may te atuteq
that -the' popular agents cempldin in ‘;ubatancc

BIL Y
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that a majority ¢f the Honse does not speak the
voice of the people, and in order to obtain an
ascendancy to this voce, they would assign a
great majority of the whole voters to the lower
orders. Let u> suppose that these el ctors were
really fiee fiom all mifleence but what they con-
ceive to be ther own nterest, and let us aleo sup-
pose that t}l\y felt it unJdoinly thewr interest to
mamtain a u jonty in the Boyse of their own
order, and speaking thar sertiments. Then, le
me ask, in the language of §hc I'iends of the
People, ¢ Whether such a Hoase of Common,
would be competent to 1 ake laws for the com-
munity, or be fit to be trusted with the power of
taxation ™

This may be thought argaing upon an extremne
casey but it 15, in fact, no more extreme than
is contendud for, under the pictence of restoring
the nights of the'people.

The Rev. Mr. Wyull has mfouned ns *, that
since the t me of Mi. Pit’s proposition (in 1785),
“ the denial of redress, dand o lougiptotiacted
discussion, have produced their usual efiects ;
upon the subject of consttntenal rights, the
ideas of the public have been evpanded,.and a
thore extensive redress 1s sought 1 wany pz}x"bs

* Palitical Papers, vobl fi. p 613,
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of England, and throughout Scotland, than Mr.
Pite’s original plan proposed to have given. 'lhe
discoutent of the people under their coustitutional
grievances, is the result of their enlarged know-
ledge of their rights, and of the usurpations of
Ministers and Peers ; much has been well written,
much has been cloqueutly spoken to demonstrate
the injuries the Constitution has syffeied 5 thee
fatal counsequences which experience proves to
flon from that sc}urce, and the necessity for some
hetter security for the hiberty of the people, have
been iusisted an with equal cuergy by the wisest
Jministers, and the most unblemished  patriots.
It is ncedless to inquire, therefore, whether the
discontent of the people be owing more to the
parhamentary speeches of a Pitt and a Saville, or
to the political writings of a Burgh aud a Price j—
to the revolution in Amnerica; or to the more re-
ceut sevolution in France. It is evident, that
discoutent exists, .agd that it will be our true
wisdom to allay that discontent by timely accom-
“nodation.”

This political syllogism was written in 1793.
If 1ts premises were true, and the conclusion just,
it woyld involve a fearful prophecy, and infal-
My command attention. But, tortunately, the
wnéle may be demed, as founded in fallacy, and
erroneously argued. Eloqueance and good writing
are too frequehtly employed: tos supply the place

EEJ
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of true -rcasoning, upon well-founded facts; and
it is to be lamented, that superior talents are often
made the weans of inculcating wrong notions
and false consequences. It is not the lot of the
writer of these Reflections, to be able to oppose
the beauties, or the powers of language, to the
eloquence and address displayed on what is called
the populus side of the question ; and his humbler
exertions have been confincd in the less embel-
lished course of facts. In other respects, it 1s
far from his mind to impute direct <inister pur-
poses to any of the presegxt bodies of reform-
ers that have beenm mentioned in thesc pages.
or to those individuals whom the course of
argument or reference may have introduced ¥,

* [v would be highly impreper to pass from this subjecr.
without noticing, that some of the opinions which, conceiving
them to be unwarrantable, the author has frecly condemned,
have beeh qualified, and partly withdrawn, upon the result of
mote mature consieration. It isMowever, at the tame time,
to be observed with regret, that little of this commendable a*
tention to the public is to be found, except upon indirect and
incidental pccasions.  We know, indeed, and it is consulatory
to kuow it, that a distiagvished and a rising character in the
State, who in the ardour of big c;rly political career, embraced
the doctrines, and, it was said, strenuously promoted the efforts
of the Friends o‘f the People, has since found reason to alter
his opinions, and has had the tme spirt to avow iin the high

. gesemply where his rank now places him.—See Proveedizgs "of
the Houge of Lerds, 13 June 1810, But there are of our quopdam
vetotmers, who, as far as the author has observed, have not
\discovised apy change of seatiments; and when the subject
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they, perhaps, consider themselves in their con-
sciences right. But the blessings of that do-
mestic monitor may be vitiated, for a season,
by an overpowering passion of zeal; and such
zeal, if suffered to usurp the placc of reason,
will exclude all suggestions of sprudence and ex-
perience.

Impreesed with a conviction that the pcople

re not discontented, —notwithstanding the mis-
representatious of their rights, ‘and the exagge-
mtions of their !gricvances,———satisﬁcd that the
parliamentary speeches of a Pitt were not cal-
culated to mislead them into ideas of a resto-
ration of lost rights of election, and r{joicing
that ncither the heterodox political tenets with
which a Price abusgd his pulpit, nor the unca-
nonical labours of more ambiguous divines, have
shaken the attachment of the people 1@ the Con-
stitution, the author addresses.these Reflections
not to the inferior classes of meun, electors or
non-electors, whose innate loyalty and cousti-

of reform bas been introduced, upon schemes evidently con-
nected with the principles put forth by them, have not been
equally selicitous to exhibit any new views of the subject, as
jthey wcs e to impress apon the public, those which are worthy
only of reprobation. These principles are, in tact, kept.alive
under sfades of change in “the manner and form of theiy ap-
plication; and Sir F. Burdert’s propositions continive to be re-
commended for adoption, in schemes which sc.m sull in pre-
paration.eSee My. Roscoe’s Letter 1o M. Broug’ an’

EE4
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tutional allegiance are firm : but he earnestly en-
treats the attention of those who associate to call
forth the people as partics to mistaken views, and
theoretic phantoms ; he entreats them to consult
the facts of our history, and, the necessary con-
sequences of society ;—they will see, that in &
rational, long;sett]cd, and uviversally adinired
Constitution, the rights of the people are well
ascertainied, and necessarily comprehended 5 and
contrasting these Reflections with the popular
delusion of lost rights, the truth wil be dis-
covered.  In referriug to the history of thg
kingdom, they will see, that the liberty and
well-being of the whole people, have never, under
any system, been better secured than by the
Constitution as it now stands. They will casily
discriminate between the temperate views of a
Pitt, and the wild dissatisfaction of a Burgh, or
the apparent jacobinisin of a Price.  If they
look into facts, they will see.that the discontent,
and what is calléd enlarged knowledge, imparted
to some of the people, proceed aloune frown the
pernicious zedl of their teachiers, whose doctrine
are contrary to the uniform practice of the Cou-
stitution,—have been conceived in speculation
fomented in dissatisfaction, and are now pregnan
with danger ;——doctrines wilh which acdomno
. dation or compromise is not wise nor pfudent
Discontent, founded on misinformation, and in
creusing under additicns to its delusions, it is tru
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wisdom to allay, by correcting the unfounded as-
sumptions, not by yielding to its unauthorized
claims. Far from seeing inducements to a change,
from the examples of America or Fraance, we
shall find reason to be grateful for the advantages
we enjoy ;—to prize the goods we know; aud,
following the wise advice of Lord Verulam, to
beware lest we yicld to a change whigkr brings not
amendment ; and although the important coni-
d{eration be not r\éjected, yet, that we make a stund
wpon the ancient highway, and looking around us,
¢Lamine well how ‘we have procecded, where we

Are, and whither we would go, in order to dis-
eover what is a right course.
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A the unconstitutional doctrines and unfounded as sump-
tions which appearcd in the public papers as thé Speech
of Sir Francis Burdett in the House of Commons, on
the 151l June 180g, did in a great meeasure give rise to
this Treatise, and very friquent allusions have bien
made to it there will be some conventencg m referring
to the extracts here to be given.  Thev e taken o
the publicavon of the Speech by the Committee of the
W stmuster Electidn, and contumn the pnaapal ob-
jcc!‘fmml»le points.

Aficr some prefatory matter, ¢ el wted t v justify and
tevomnend the mt ned propositions. which,  “er can-
did discussion, are wished to be wken on thetr own inerits,
the Honourable Baronet says,

¢ The course 1 have prescribed for mvsclfis to <tate
the evils arismyr out of the d.eﬁ ctive state of the ¢ resent~
ation, and then o pomntont the temedy, ahichis simple,
and perteetly - actcable, not only concistent vnth the
habits and mtcrests of the peop!, and m unison with
the laws and Corstivstion of the coustry, but is (as

“thipk [ can show) the Constitution it-elf :—Let others
. deal in whimisical < culations, in undcfined mysterious
notions of a Ccustitntion, wineh eludes the grasp, and
“soar> above the conception of ordinary mmds 3 let them
amuse themsclves with intricate theories and fine-spun
metaphysics, whilst 1 shall hold fast by that plain and
suhstantial Constr ution, adapted to the contemiplation of
common undessta idgs. to le found in the Statute Book,
and recognised by the Comwon Law of the Land.— 11t
caa be sbown that the principles on which 1 progged are,

TR
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erroneous, nnconstitutianal, and inconsistent with the
ancient, fundamertal laws of England, I shall staad
corrected, and willingly abandon my proposition; but
if, on the contrary, T sbull be able to demonstrate, that
the present system is the creature of innovation, and a
departure from t}.ae old, establione i, unrepealed laws of
the country, and that a iccurrence to the practice of
these laws is un casy and adequate remedy for the evil;
thongh T ay not indulge a hnpe of the concurrence of
thic louse, yet I may hope for the approbation of the
public; and, at all events, I shali enjoy the satisfaction
of knowing that 1 have performed an cssential diity,
boihi 1 the peunle and my sl in bringing forwaid the
present tnguany .’

Then, tharwnch th Qv anor caayy to recapitulate,
the trily objecuona' Yoy L of e vpresentavion 1s con-
founded, mpopu’ir aedian o L.owith incorroct historcal
alluston 3 wnd «tis stawd, that ““ a charge ' as been made
by the abiitors of corruption against those who wish for
reforny, ao 2 aeeturs and subverters of +he Constitution
of the caurir ;5 whereas, the sule ob](:. of us rcforn ers
is, to rescue tHe country from the s s of the inncva-
iion thit has leen vroduced.  +ioe who speak so
much pf imavvatten seem te fo s L what the preat Lond -
Bacon hav said, thot of all wmnovatms, time 15 the’
geatist, Wall you then, whnile all - wps are changingt
Aaround you, determiae to stand sudiz Wil you sull
cling 1o a rotten-borough systew, the creature of inno-
Jvatien, naised by wsurpation, and matured by corrup-
tion? tor such shall show it to be. 1s it reasonable
tuat soverct ntv shon'd he attached to particular spots
and places,"nd 0 oo et into piivate property that
‘whicastue Constivation bas dedaiud to be a public trust
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-—to permit an usurped local sovereignty, independent of
the King, independent of the people, and destructive to
both ?—The prerogative of the Crown, had it been
maintained free frem encroachments, wouald ngver have
suffercd this anomaly, this ill-shaped monster, this
rotten-borough system, at once for:m.!nble and contemnp-
tible, to have undeymined the Consatution. Duwing the
whole course of our history, from the time ot William
the Conqueror to that of William the 'Ilhrd, down to
which the leeitimate prerozative of the Crown was ex-
erciscd by the King, “no such absardity, was concuised as
a wten-borough Parliany nt.—That part ot the prerogas
tive to issue writs to such places as were judgdd from
trme 1o time, according 10 therr importance, most fit to
send proper and discreet persons to the Common Counel
of the nation, was a most wise and salutary provision in
the code of the Constitution, and wdll calcalited w0 pre-
vent the occurience of those evils of whih <o Joudlv aad
with s0 great reason we ae this day complam.—Can we
suppose that any Kmg in the possession of he- just pre=~
rogative, would have thought of addres-ing wwiit, when
he was ex: reistng that great function of his preroasive,
the assembling the Gieat Counml or the Nawon, to
rotten boronghs ? or that it would huave been (ndurdd if
he had? Tle Kie’s wnts run, < Al proceres et
dominos el <or muaes regnr,”” vnder which doscnption no
rotien borough could be includid.  Can it be rmirned
that. St. Maws, the posts of Gatton, ar the stones of Mid-
hyrst, would have been required to send wise and discreet
“burgesses to assist with their advice m the Great Coun-
cil of the Nation? Jumes the First, on his acciasion
to the throne, upon samoning the Parliamont, wisely
exercised this prerogative by issuing a proclamation, for-
FF2
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Lidding the wending writs to desayed boroughs*; nor
was it 1ill the prerogatives of the Urown were encroached
upon at the wra of the Revolution, when the sceds of this
rottcn-bofough systera, which have since grown so lux-
arianily, and have preduced sueh posonous effcets, the
bancfal influence of which we now o sensibly feel, were
with woeful prodigality lirst scattered over the laud, that
the country was deprived of that corrective wisely lodged
i the hands ot the Crown by the Constitution, for its
presenation against the upasoidable innovations of time,
whilst the people, artfully Ted o ascribeall the c\;’ils‘ of the
two former reigns to prevozativeagone, willingly acquic s ed
in its retrenchuent - ~in which they made a fatal mis-
takc, originating in the wdea, that they catended their own
liberties in proportion as they curwiled the preroga-
tive of the Crown—an ,ogredient in the Constitution as
essential to its existence, as is an uncorrupt, full, and
fair represeutation of the people in this Bouse.”

Proceediag farther in this strain, a reference, very con-
tradictory to the purpose of the Speech, is made to an
opinior of Sir E. Coke’s; weare there cautioned against in-
curringthe riskofd traen of unforeseen inconvenienceswhick
never fuil to attend a departure from the established prin-
ciples of owr laws 5 and then Sir Franais goes on to, recom-
mend a fotal )i peal of, all Parliamentary regulations that
kave been established and confirmed by statutes and pre-
seription during a period of mure than five centuries.

He says, ¢ Having taken the Laws and the Constitution

: ¢ Next, that all the sheriffs be charged that they do not
direct any precept for electing and returning of any burgesses to
or for any ancient borough within their counties, being so utterly
riined arel decayed, that. theré are not sufficient resyanted to
make such choice, and of whom lawful election may be made.””
—~—Cobbett’s Parliamentary History, vol. i. p. 969.
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for wy guide, in preparing the measare Tshadt have w pro-
pose, b ar the samc time cxamined attentivdyall those plans
for carrving the same prindiple into exceut'on, which
have at different tumes heen proposed 3 and having avoided
all those intricacies which T eonsidorcd as <o many im-
pudiments in the way, "have redu w1 it to that plain and
simjde form, the express tmor: BF the Constitation
iselfi—My plan cousists 1 a very fow and very simiple
regulations 5 and as the disease we nog *labour under
has been caused by the disumon of property and pol’veal
right, which reasen”and lh\_ Conatitution <y <hould
yover be scparated, the rane lx shall prepose will-con-
a1t in re-uniting thens®

¢ Tor this purpose [ shall propose :—

That frecholders, houscholders, and others, subjcet
to direct taxation in support of the poor, the
Church, and the State, he required to elect
members to serve mn Parliament,

That each coupty be subuividal according to its
taxcd male population, aud cach subdivision
rcqmrcd to cleet one reprc%nldnw

That the votes be taken in cach Parish by the
parish-officers 3 and aill the clections finshed
in one and the same day,

That the parish-officers male the returns th the
shardl’s court to be held for that purpose at |
stated penods.

And, that Parhiamcnts be brought back to a con-
stitutional duration,

« The simplicity o this plan appears from its being the
trie Constitution of Eaehd, which has airextgpre-
partd all the means of carying 1t in s naediate ¢Poct
ready to our .hdmh s and I e no hesitation ig dshiveging

¥E3
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it as my well-digested opinion, that under the operation
of this reform, it would be attended with much leés
difficulty to return a whole Parliament, than to settle a
dispute at a vestry ahout a parish pauper. By the
adoption of this plan of reform, those disgraceful
practices which now attand even county elections, would
be put a stip to. No bribuy, perjury, drunkenness,
nor riot 3 no ‘¢ wealthy brewer,”” as was humorously de-
sctibed, who, 'di.:appoinled of a jub, takes in consequence
¢ the independent hne, and bawls out against corrup-

tion :”’

zo opportumty wquld 1emain for such mock
patriotism :—no le.ding attorneys galloping about the
country, lying, ‘cheaing, and gtin"mg up the worst
passions amongst the werst  people :—no il bload
engendered between friends and relations—setting families
at variance, and making cach county a perpetual deposi-
tory of clection feuds and quarrels :—no  demagoguing,
—If 1 am a demagegue, 1 awm as complete a _felo de se as
can well be imagiaed,—this puts anend to the beeupa-
tion :—There would be an end to all odions and fanciful
distinetions of, persons and propcrty—all would be simple
and uniform ; their, weight and "mfluence proportioned
to their intrinsic value 5 no quahfications, nor disqualifi-
cations ;—no invidious exclusions by reason of any
office, from the highest to the lowcst, either in the
.elector or the elected—no variable, fantasticul, litigious
rights of voting—no possibility of false votes—-na treat-
ing—nao carrying out voters—no charges of any kind—
no expense, legal or illegal-——no contested elcctions. e
The people would have a choice without a contest, instead
of a contest without a choice ;—no sham remedies worse
than the disease pretended to be cured—No Grenville
‘Acts  Hem I speak feelingly; 1 have undergone this
gemedy.~It is the remedy of a toad under a harrow,
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— Haud ignara malis misers suc urrere disco.””  That
Act, which had been so highly extolled, was itsel{ called
a Reform s as all the Acts aggravating the nnschief,
which have been substitated for the Constitation, are
called m this House.

< Under the opciation of that Act T have suffered a
greater pecuniary penalty than and which the law would
have mflicted for anv enme T could have commutted,
Thissemedy.is a luxury a man must be very rich indeed to
idulge nmself . 1 could not afford 4t a sccond time,
and preforred ahon'ﬂfming mv scat after having heen re-
turnud, to undergoinggnother operauon of the Grénville
Act, One great objtt I have in vigw s to rcdieve other
gentlemen from the like bencfits, by preventing the ne-
cessity of having recourse to such remedres in future~—
by eetting rid of all disputes, and contested clections,
ths good conscguence will result from the adopticn of
this plan s besides preventing endless hingation, rumouas
expense, pojury, 1l blood, and periodical uproar and
confuston, 1t [to se will be saved one third of its time
in cle tion committees ; and the Statutg_Bock will be
reheved fromi the shdmdful buidey of one hundre!' .nd
thirteen confued and intricate law s,—all pitiful substitutes
fur tne Coue 'itntion.

¢ There miay be some geuddemen who think we should
not get a better assembly witlin this House by ths,
or any other plan of ruform.—Even supposing, but by
no means admitting, such should unaccountably be
the case, the positive evils we should get nid of are suffi-
cient recommendations to its adoption, It must also
give rige to other important results : those who cowmplain
of popular elamnur, of persons allying themselves with
the people against the sentiments and decisions of this
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House, wonld cease to have any room fur complaint.
In the event of such a reform no such clamour could
exist, no such alliance could be formad s for then the
snse of the people would be truly and fairly collected
within these walls,

“ The benefits that would infmediately follow the
adoption of this reform are incaleulable. Thongh I
am ot one of those who would apply a sponge to the
debt of the uation, yet awa 1 firmly persuaded, that a
reformed House of Comnuons would mtroduce such a
system of weopomy, both i the coliction and expendi-
wre of the public revenue, as wonld e instant case to
the subject, and tnally, and thae at no very distant
peniod, by adue application of natinal resource - 10 na-
tional objects, and to th.w aivue, fre the people from
that enormous load of debt and consequent taxation,
ander which the nation is weighed dewn.”

The conciusion ts as follows :——¢¢ [ have stated {ully
and dispassionately, and T hope clearly and satisfae-
tonly, te this Iouse and the public, the remedy for all
eur grxevanws, which I huve been so often ealled upon
to produce. T have Obeyed that call; in that at least ¥
have given sansfacuon —The remedy T have proposed is
simple, constitutional, practicable, and safe, calculated
to give satisfaction to the people, to preserve the rights
of the Crown, and to restore the balance of the Consti-
tution. These have been the objcets of my pursuit, to
these have I always directed wy atteution—higher I do
nod aspire, lower I canuol descend. T conjure this House
to consider the necessity of doing something to satisfy
the rational expectations of the public, that we should
wot go back to our respective parts of the country in our
presest ackpowledged contaminated condition, without

4
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nolding out some reasonable hope to the country, for its
peace and tranguillity, that a rdform adequate to the re-
moval of the enormous and multiplied abuses and cor-
ruption now known to exist, and which I contend can
only be cfected by a House of Commons fairly chosen
by the people, will « arly i the next session be entertained
with good fuith, and taken into Sur most serious con-
sideration.—1 wovld have the timid, who stand ~o much
in dread of inunvation, bear »u minds that the simple
remedy now proposed is bu' recurrence to those laws
and that Ceuctitution. b depature irom which has
Lgen the ole e gi et Lo raalation of eals’which
we no en lurg-~that 1w 1o a2 casps tmidity is no less
fatal than resbness—aud * 1 ot the omission to do what
€1s necestary, seals < commiss.on to a blank of danger—
¥ chall now conclude with moving, &e.”

LITE ENDS

. boazein PLiutet, Lastle Queen Street, Jordose






ERRATA.

Page 52, 1. 9, read favour.

66, 1. 15, after and read the occurrence.

ibid. Note +, L. 5, affer Henry 1. riad ” and afterwards dele * after
authority.

68, I 14, for inadequate read imferior.

79, L. 12, for it read the law.

83, note +, afrer Henry 1Il. read 1216.

91, 1.6, afrer grounds read as has been seen.

92, 1. 10, forcan read could.

93, dele the last note.

134, L. 16, afteasgmtent read of title.

ibid. 1. 18, for title read right.

361, L. 8, for it is found read we see it.

171, L. 7, before angfent read more.

214, L. 1, for be to Mad 10 be.

230, note, 1. 4, for Commons read Coruracns’.

243, L. 1, for which read who.

2c1, L 2, read Commons’.

256, nute, L. peuult. for propose read appoint.,

295, I 13, read did not abstam.

351, L 3, for Richmond read North Allerton.

352, L. 4, for several read many.

363, note, 1. 8, for hardly be maintained read could not apply.

ibid. 1. 14, after House. read Yet according to the present p-actice,
which is said to be no older than the reign of Henry Vill, the
Lords ar=, 1 forn?, denied the power of altering a moncy bill,
while a full and fair representation is contended for,

365, note, 1. penult. for he read the former.

368, note, 1. ult. read may.

388, L. 26, for all read those.

390, L 2, read the number of voters they propose.

392, 1, 26, after although read now.

400, L. 11, after plan drle of.

402, 1. 15, for that voice read the people,

423, L. 9, dele —.

425, i. 10, after yet read, that it be hell for a suspect—

ibid. L 11, for Aighway read way.

APPLNDIX, p. 429, note ¥, L. ante-penult. after to dele this,

The quotations have been, &y accident, not uniformly marked.












